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PART I - OVERVIEW  

1. The Class A LPs appeal from a March 19, 2024 order (the “Order”) of Justice Kimmel 

(the “Motion Judge”) that (a) ignored the Motion Judge’s own prior order and directions 

regarding the Class A LPs’ standing, (b) failed to conclude that the Profit-Sharing 

Agreement (defined below) is unenforceable, despite established, binding precedent, and 

(c) nevertheless held that the conclusion that the Profit-Sharing Agreement was enforceable 

would be binding on the Class A LPs in other proceedings. The Motion Judge erred in 

those respects. 

2. The Profit-Sharing Agreement is a secret profit-sharing agreement between the Debtors 

and the Respondent Maria Athanasoulis, one of the Debtors’ senior officers. That 

agreement is unenforceable. The claim flowing from it is not a provable claim in this 

proceeding under the Bankruptcy and Insolvency Act, RSC 1985, c B-7 (“BIA”). Had the 

Motion Judge considered the arguments raised by the Class A LPs, the Motion Judge would 

have dismissed Athanasoulis’ appeal from the Disallowance (defined below). 

3. The Class A LPs ask this Court to replace the Order with one that affirms the Disallowance 

or declares the Profit-Sharing Agreement unenforceable. 

4. The Debtors are a limited partnership and bare trustee company that held title to the 

partnership’s primary asset, a condominium development near Yonge Street and Gerrard 

Street in Toronto, the “YSL Project”. The Class A LPs are arms-length investors in the 

Debtors. They were induced to invest by Athanasoulis, who told the Class A LPs that they 
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would be repaid their investments, plus 100% return thereon, before Cresford (the 

developer) received any return. 

5. Athanasoulis is the former President and Chief Operating Officer of the “Cresford” group 

of companies, including the Debtors. She was the “face” of Cresford. 

6. Athanasoulis never told the Class A LPs that she had entered into a secret profit-sharing 

agreement with Cresford (the “Profit -Sharing Agreement”) to receive 10% (and later, 

20%) of the profit from the YSL Project.  

7. Athanasoulis’ position is that her claim for breach of the Profit-Sharing Agreement (the 

“Profit -Sharing Claim”) is an enforceable, provable claim in this BIA proceeding that 

should be paid ahead of the Class A LPs’ entitlement. 

8. The Debtors’ proposal trustee (the “Proposal Trustee”) disallowed the Profit-Sharing 

Claim (the “Disallowance”). Athanasoulis appealed. In a prior decision, the Motion Judge 

allowed the Class A LPs to make arguments regarding the enforceability of the Profit-

Sharing Agreement. 

9. The Motion Judge erred in setting aside the Disallowance by: 

(a) restricting the Class A LPs’ standing to a single issue, despite the Motion Judge’s 

own prior directions; 

(b) declining to determine the issues raised by the Class A LPs that undermine the 

enforceability of the Profit-Sharing Agreement, despite holding that this decision 

would be res judicata and binding on the Class A LPs; and 

(c) failing to find that the Profit-Sharing Agreement is unenforceable. 
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10. The Class A LPs stand to lose their entire investment if Athanasoulis’ Profit-Sharing 

Agreement is upheld as an enforceable obligation of the Debtors.  

11. The Order is contrary to established, binding precedent on the heightened duty of 

disclosure by fiduciaries for self-dealing transactions. Failing full, informed disclosure of 

such transactions to parties such as the Class A LPs, who are vulnerable to the fiduciary’s 

discretion, such transactions must be set aside. 

12. The effect of the Order is unjust. Unless corrected on appeal, the result will be that a 

fiduciary to a failed partnership can reap the benefits of a side agreement, entered into with 

another fiduciary and kept secret from the partners, based on a hypothetical profit that will 

never be realized.  

13. The Motion Judge committed other errors addressed in the Proposal Trustee’s appeal. The 

Class A LPs adopt the submissions of the Proposal Trustee and support its appeal.  

PART II - FACTS 

A. The Parties 

14. The debtors YG Limited Partnership (the “Partnership”) and YSL Residences Inc. 

(together, the “Debtors”) are members of the Cresford group, a real-estate developer. They 

were formed to develop and construct the YSL Project. 

15. The Partnership is governed by an Amended and Restated Limited Partnership Agreement 

(the “LP Agreement”). The general partner of YG Limited Partnership, 9615334 Canada 

Inc. (the “GP”), is also a Cresford entity.  
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16. The Class A LPs are arms-length investors. They invested $14.8 million in the Partnership. 

They are at risk of losing their entire investment if Athanasoulis’ Profit-Sharing Claim is 

allowed. If the Proposal Trustee’s Disallowance is restored then the Class A LPs will 

recover as much as $13.8 million of their investment. 

17. The Respondent, Athanasoulis, is the former President and Chief Operating Officer 

(“COO”) of Cresford and, along with Daniel Casey (“Casey”), controlled the Partnership 

through the GP. She was the “face” of Cresford to investors and the primary person dealing 

with the Class A LPs both before and after they made their investments in the partnership. 

Affidavit of Maria Athanasoulis sworn May 5, 2023 (“Athanasoulis 
Affidavit ”) at paras 1 and 14, Appeal Book and Compendium 

(“ABCO”), Tab 8, pp 133 and 134 ; Transcript from the examination of 

Athanasoulis on February 22, 2023, in the Arbitration, p 163, ABCO, Tab 
7, p 132; Partial Award of William G. Horton dated March 28, 2022 

(“Arbitration Award ”) at para 72, ABCO, Tab 15, p 214. 

B. Athanasoulis’ Representations to the Class A LPs 

18. Athanasoulis “cultivated relationships” with investors and real estate agents and leveraged 

those relationships to obtain financing for the YSL Project. She, directly or through 

brokers, actively solicited investments from the Class A LPs and, in an attempt to induce 

them to invest, represented that they would recover their investment plus 100% return on 

investment prior to any profits being paid to Cresford.  

Athanasoulis Affidavit at paras 21-24 and 29, ABCO, Tab 8, pp 135 and 

136; Affidavit of Lue (Eric) Li sworn December 20, 2022 (the “Li 
Affidavit”) at paras 3-11, ABCO, Tab 9, pp 143-145; Affidavit of Yuan 

(Michael) Chen sworn December 14, 2022 (the “Chen Affidavit ”) at 

paras 2-8, ABCO, Tab 11, pp 163 and 164.  

19. Specifically, Athanasoulis presented the “Waterfall ” to the Class A LPs both orally and in 

writing, which provides that the profits of the YSL Project would be distributed first to 
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external lenders, then to the Class A LPs on account of their principal and return on 

investment, before any profit would be distributed to Cresford.  

Athanasoulis Affidavit at paras 30, 32 and 34, ABCO, Tab 8, pp 137 and 

138; Li Affidavit at paras 6-8 and 14, ABCO, Tab 8, pp 143-146; Chen 

Affidavit at paras 6-8 and Exhibit A , ABCO, Tabs 11 and 12, pp 163, 

164 and 178; June 13, 2017 email from Howard Ng to Paul Lam copying 

Maria Athanasoulis, with attached investor presentation, Exhibit A to 

Affidavit of Paul Lam sworn November 28, 2022 (“Lam Affidavit ), 

ABCO, Tab 14, pp 185 and 196; Lam Affidavit at para 8, ABCO, Tab 
13, p 183.  

20. The Class A LPs were entirely reliant on Cresford for information. They relied on the 

representations regarding the Waterfall and their priority to any profits in making their 

investments.  

Li Affidavit at paras 7-10 and 19, ABCO, Tab 9, pp 144 and 146; 

Exhibit B  to Li Affidavit – YSL Investor Presentation, ABCO, Tab 10, p 

158; Athanasoulis Affidavit at para 32, ABCO, Tab 8, p 137.  

21. The Waterfall became a material term of the Class A LPs’ subscription agreements and 

was reflected in the LP Agreement. In total, the Class A LPs expected, and were told by 

Athanasoulis to expect, to be paid $29.6 million. 

Li Affidavit at paras 19-21, ABCO, Tab 9, pp 146 and 147; Chen 

Affidavit at paras 15-17, ABCO, Tab 11, p 165; LP Agreement s. 6.3(b), 
ABCO, Tab 16, p 270; and Subscription Agreement of 2504670 Ontario 

Inc., ABCO, Tab 17, p 310.  

22. Finally, it was so important to the Class A LPs that they be repaid before any profit was 

distributed to Cresford that the LP Agreement was amended to provide that no class of 

limited partner could be created in priority to the Class A LPs without their unanimous 

consent. 

Li Affidavit at paras 6-8 and 14, ABCO, Tab 9, pp 143-146; LP 

Agreement, s. 10.14(d), ABCO, Tab 16, pp 280 and 281.  
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23. At no point before or after inducing the Class A LPs to make the investments did 

Athanasoulis disclose, orally or in writing, that she would or could receive a distribution 

of the profits from the YSL Project before the Class A LPs. Athanasoulis’ explanation for 

the non-disclosure is “I did not at that time have any idea that it might be relevant to them” 

because she never contemplated a scenario where the Partnership would be insolvent and 

the Class A LPs would not recover the entire investment and guaranteed return. This 

explanation does not stand up to what the law requires and, if accepted, would mean that 

fiduciaries have a residual discretion whether or not to disclose self-dealing transactions.  

Athanasoulis Affidavit at para 49, ABCO, Tab 8, p 140; Li Affidavit at 

paras 20-21, ABCO, Tab 9, p 147.  

24. The first time that the Class A LPs learned that Athanasoulis was claiming a personal 

entitlement to the Partnership’s notional profits was after she was terminated by Cresford 

and commenced litigation to pursue her Profit-Sharing Claim. 

C. Procedural History  

i. The BIA Proposal  

25. In 2021, the Debtors commenced this BIA proceeding as a pre-packaged liquidation 

designed primarily to benefit Cresford. The Debtors’ original proposal would have seen 

Cresford extract approximately $22 million from the failed YSL Project. Unsecured 

creditors would have recovered a maximum of 58% of their claims. Under the original 

proposal, the Class A LPs would have lost their entire investment. 

YG Limited Partnership and YSL Residences (Re), 2021 ONSC 4178 at 

paras 11, 34-36, Appellants’ Book of Authorities [AOA], Tab 1 

https://canlii.ca/t/jgq7n#par11
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26. The Class A LPs opposed that original proposal. The Court agreed that the original 

proposal was not made in good faith or designed to benefit the general body of creditors. 

The Court refused to sanction the original proposal but gave the Debtors an opportunity to 

put forward a new proposal.  

27. The new proposal was approved by the Court (the “Proposal”) and does not cap unsecured 

creditor recovery. Unsecured creditors may yet recover 100% of their claims, subject to the 

determination of the Profit-Sharing Claim. By way of the Proposal, the Debtors transferred 

the YSL Project lands to another developer. 

YG Limited Partnership and YSL Residences (Re), 2021 ONSC 5206 at 

paras 9-11, 32, AOA, Tab 2 

28. The Proposal Trustee conducted a claims process and disallowed the Profit-Sharing Claim. 

It remains the outstanding issue. Subject to the determination of that claim, $13.8 million 

will be available for distribution to the Class A LPs. 

Disallowance, Footnote 3, ABCO, Tab 4, p 58.  

ii. Athanasoulis Profit-Sharing Claim 

29. The Proposal Trustee and Athanasoulis initially agreed to a bifurcated arbitration to 

determine certain facts related to the Profit-Sharing Claim, specifically: whether an oral 

agreement existed between Athanasoulis and Cresford’s other principal, Daniel Casey, 

and, if so, what terms were agreed to.  

30. In the first phase, the Arbitrator found that: (a) Athanasoulis had an agreement with 

Cresford whereby she would share in the profits of the YSL Project (the Profit-Sharing 

https://canlii.ca/t/jh986#par9
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Agreement); and (b) after the Class A LPs had invested, the Profit-Sharing Agreement was 

amended to increase Athanasoulis’ share of profits from 10% to 20%.  

Arbitration Award at paras 133, 148 and 191, ABCO, Tab 15, pp 225, 

231 and 191.  

31. Neither Athanasoulis nor Casey disclosed the existence of the Profit-Sharing Agreement 

or the subsequent agreement to increase her share of profits to the Class A LPs. There is 

no dispute regarding this fact. 

32. The Class A LPs were not involved or allowed to participate in the arbitration. They were 

not informed about its scope until after a decision had been released in the first phase. 

Thereafter, they immediately took steps to challenge the arbitration process for 

Athanasoulis’ claim. The Class A LPs objected to being left out of the determination of 

Athanasoulis’ claim and to the narrow focus of the arbitration process, which did not 

address any of the partnership law, fiduciary duty or misrepresentation issues that impacted 

the validity of the Profit-Sharing Claim, issues that they were uniquely positioned to 

advance. 

33. The first phase of the arbitration between the Proposal Trustee and Athanasoulis did not 

raise or address any of the following issues about whether the Profit-Sharing Claim: 

(a) is an equity claim; 

(b) has any value at all; 

(c) is unenforceable given (i) the terms of the LP Agreement, (ii) the fiduciary duties 

owed by Athanasoulis and GP to the Partnership and the Class A LPs, (iii) 

Athanasoulis’ knowing assistance in the GP’s breach of its fiduciary duties and/or 

(iv) Athanasoulis’ misrepresentations to the Class A LPs; and 
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(d) is payable before the Class A LPs are repaid in full. 

34. The Motion Judge held that the arbitration agreement between the Proposal Trustee and 

Athanasoulis was ex juris section 135 of the BIA to the extent that it purported to go beyond 

a mere fact-finding exercise regarding the existence of an oral agreement. Her Honour 

directed the Proposal Trustee to determine and value the Profit-Sharing Claim.  

YG Limited Partnership (Re), 2022 ONSC 6138 at paras 12-14, 48-52, 81 

and 83, AOA, Tab 3; YG Limited Partnership (Re), 2023 ONSC 4638 at 

para 5, AOA, Tab 4 

iii. Motion Judge’s Procedural Directions 

35. By decision dated February 10, 2023, the Motion Judge gave directions for the 

determination of the Profit-Sharing Claim and any appeal therefrom, including that the 

Class A LPs had standing on an appeal to raise the following issues:  

(a) the impact of the prohibition contained in the LP Agreement on non-arm’s length 

agreements, such as the Profit-Sharing Agreement; 

(b) the enforceability of the Profit-Sharing Agreement; and 

(c) the priority/subordination of the Profit-Sharing Claim to the Class A LPs’ recovery 

of their initial investments based on alleged breaches of contractual and fiduciary 

duties and alleged misrepresentation. 

Endorsement dated January 16, 2023 (“Procedural Direction”) at para 

61i, ABCO, Tab 18, pp 324-326.  

36. The Class A LPs submitted evidence and made submissions on those issues. Athanasoulis 

had the opportunity to, and did, respond to that evidence and submissions. Affidavit 

https://canlii.ca/t/jsv6c
https://canlii.ca/t/jzqpg#par5
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evidence was exchanged. Athanasoulis elected not to cross-examine the Class A LPs 

although she had the opportunity to do so. 

iv. Motion Judge Allowed Athanasoulis’ Appeal  

37. The Proposal Trustee disallowed the Profit-Sharing Claim. On appeal by Athanasoulis, the 

Motion Judge set aside the Disallowance and made the following findings: 

(a) there is no basis to conclude that the Profit-Sharing Agreement is unenforceable as 

a result of the alleged breaches of the LP Agreement; 

(b) the issues of breach of fiduciary duty, misrepresentation, and knowing assistance 

are outside the scope of the standing granted to the Class A LPs, and are more 

appropriately adjudicated outside the context of these proceedings; and 

(c) findings regarding the enforceability, validity and priority of the Profit-Sharing 

Agreement will be binding upon the Class A LPs in any other proceedings.  

Motion Judge’s Decision dated March 19, 2024 (“Decision”) at paras 126 
and 129, ABCO, Tab 3, p 50.  

PART III - STATEMENT OF ISSUES, LAW AND AUTHORITIES  

38. The Motion Judge committed several errors of law with respect to the Class A LPs’ rights 

and claims regarding the enforceability of the Profit-Sharing Agreement: 

(a) The Motion Judge erred by ignoring her own Procedural Direction and restricting 

the Class A LPs’ standing to a single issue; 

(b) That error led directly to the Motion Judge failing to consider the arguments raised 

by the Class A LPs as to why the Profit-Sharing Agreement was unenforceable or 
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should be set aside. Had the Motion Judge not made those errors, the Motion Judge 

would have concluded that Profit-Sharing Agreement is unenforceable due to: 

(i) Athanasoulis’ breach of fiduciary duty or knowing assistance of the GP’s breach, 

including that the Profit-Sharing Agreement amounts to a breach of the GP’s 

obligations under the LP Agreement; and 

(ii) Athanasoulis’ misrepresentations to the Class A LPs. 

(c) Finally, despite not addressing the Class A LPs’ full argument on why the Profit-

Sharing Agreement was unenforceable, the Motion Judge declared that her 

conclusion that the Profit-Sharing Agreement was enforceable would bind the Class 

A LPs in other litigation. 

A. Error by Failing to Follow Own Directions  

39. The Motion Judge erred by (a) restricting the Class A LPs’ standing on Athanasoulis’ 

appeal to a single issue (whether the Profit-Sharing Agreement violated the LP Agreement) 

and (b) dissecting the Class A LPs’ interconnected arguments regarding enforceability, 

despite the Motion Judge’s own Procedural Directions. The Procedural Directions gave the 

Class A LPs standing to address the enforceability of the Profit-Sharing Claim. The Class 

A LPs’ arguments regarding enforceability were not divisible because the breach of the LP 

Agreement was a factor relevant to the related breach of fiduciary duty, knowing assistance 

and misrepresentation arguments.  

40. The Motion Judge incorrectly refused to engage with the other issues that the Class A LPs 

raised regarding enforceability on the basis that: 

(a) those issues fall outside the scope of the Class A LPs’ standing; and 
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(b) the proceeding is not the proper forum for determining those issues because there 

are “contentious factual disputes and credibility assessments”. 

Decision at paras 126 and 129, ABCO, Tab 3, p 50.  

41. The key facts underpinning the Class A LPs’ argument that the Profit-Sharing Agreement 

was improper and unenforceable against the Partnership were undisputed: 

(a) Athanasoulis was the President and COO of Cresford, including the GP; 

(b) Athanasoulis and Casey entered into an oral agreement to pay her 10% of the profits 

on future Cresford projects. This agreement was made before the Class A LPs made 

their advances. The agreement was later revised, in 2018, to increase Athanasoulis’ 

share of profits to 20%; 

(c) the Profit-Sharing Agreement was never disclosed to the Class A LPs;  

(d) the LP Agreement prohibits the GP from entering into any related party transaction 

unless on market terms; and 

(e) Athanasoulis represented to the Class A LPs that they would be repaid their 

investment, plus a return, before Cresford received any profit.  

42. None of the parties’ factums asserted that the Class A LPs lacked standing to raise any of 

the issues that the Procedural Directions provided the Class A LPs could raise. The Class 

A LPs had no notice that their arguments would not be considered, and no opportunity to 

explain why they should be. It was an error for the Motion Judge not to follow the 

Procedural Directions. 
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B. Error to Conclude that the Profit -Sharing Agreement was Enforceable 

43. Whether the Profit-Sharing Agreement is unenforceable (and thus not a provable claim) is 

inextricably linked to Athanasoulis’ and the GP’s breaches of their obligations to the Class 

A LPs. The Motion Judge erred by not considering those obligations, instead focusing only 

on the terms of the LP Agreement in a vacuum. Had those critical obligations been 

considered, the Motion Judge would have concluded that the Profit-Sharing Agreement 

was unenforceable. 

i. Athanasoulis Breached her Fiduciary Duties to the Class A LPs 

44. It is well-established that fiduciaries may not engage in transactions where there is a 

conflict of interest unless they obtain full, informed consent to the transaction from their 

beneficiaries. Without such consent, any such transaction is voidable and the fiduciary 

must account for profits. 

Extreme Venture Partners Fund I LP v Varma, 2021 ONCA 853 at paras 

68, 78 [Extreme Venture], AOA, Tab 5, leave to appeal refused by the 

SCC, Amar Varma, et al v Extreme Venture Partners Fund I LP, et al, 

2022 CarswellOnt 10973 (SCC), AOA, Tab 6; Molchan v Omega oil and 

Gas Ltd, [1988] 1 SCR 348 at paras 37 (majority), 71 (dissent) [Molchan], 

AOA, Tab 7; Rochwerg v Truster (2002), 58 OR (3d) 687 (Ont CA) at 

para 36, AOA, Tab 8; Klana v Jones, 2003 CanLII 42363 at para 44 (Ont 

Sup Ct J), AOA, Tab 9; Ontario Securities Commission v Go-To 

Developments Holdings Inc, et al, 2023 ONSC 6578 at paras 16, 20, 25-26 

[Go-To Developments], AOA, Tab 10; Advanced Realty Funding Corp v 

Bannink (1979), 27 OR (2d) 193 (Ont CA), AOA, Tab 11; Naramalta 

Development Corporation v Therapy General Partner Ltd, 2012 BCSC 

191 at paras 63-64, 71 [Naramalta], AOA, Tab 12 

45. In Extreme Venture, this Court adopted the following principles: 

(a) directors and officers have a duty not to engage in self-dealing; 

https://canlii.ca/t/jl3lh#par68
https://nextcanada.westlaw.com/Document/Ie5735035a64f4b09e0540010e03eefe0/View/FullText.html
https://nextcanada.westlaw.com/Document/Ie5735035a64f4b09e0540010e03eefe0/View/FullText.html
https://canlii.ca/t/1fthh
https://canlii.ca/t/1fthh
https://canlii.ca/t/1db42#par36
https://canlii.ca/t/7b8c#par44
https://canlii.ca/t/k1968#par16
https://canlii.ca/t/k1968#par16
https://canlii.ca/t/g1hnl
https://canlii.ca/t/g1hnl
https://canlii.ca/t/fq2bm#par63
https://canlii.ca/t/fq2bm#par63
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(b) any officer who knowingly causes the corporation to commit a breach of trust is 

personally liable to the beneficiary of the trust (here, the Class A LPs); 

(c) a director or officer of a corporate trustee (like the GP) who improperly acquires 

an interest in trust property (like the proceeds of the YSL Project) is subject to personal 

liability to the beneficiaries; and 

(d) the directors and officers of a corporate trustee are in a fiduciary relation not merely 

to the corporation but to the beneficiaries of the trust (the Debtor YG Limited Partnership) 

administered by the corporation. 

Extreme Venture at paras 104-106, AOA, Tab 5; see also Merklinger v 

Jantree No 3 Limited Partnership & Snapdragon Ltd, 2004 CanLII 54553 

at paras 104-106 (Ont Sup Ct J), AOA, Tab 13; Molchan at para 36, 

AOA, Tab 7. 

46. Athanasoulis was the President and COO of Cresford, including the GP, when the Class A 

LPs made their investments. She was the “face” of Cresford. She and Casey controlled the 

Partnership through the GP. 

Athanasoulis Affidavit at paras 1 and 14, ABCO, Tab 8, p 133 and 134; 
Arbitration Award at para 72, ABCO, Tab 15, p 214.  

47. In that context, Athanasoulis owed a fiduciary duty to the Class A LPs. Concluding 

otherwise leads to the “anomalous” result where Athanasoulis could act “with impunity to 

damage the interests of the limited partnership, including by engaging in self-dealing”. 

Extreme Venture at paras 96, 99-106, AOA, Tab 5; Go-To Developments 

at para 13, AOA, Tab 10 

https://canlii.ca/t/jl3lh#par104
https://canlii.ca/t/1lmv5#par104
https://canlii.ca/t/1lmv5#par104
https://canlii.ca/t/1fthh#par36
https://canlii.ca/t/jl3lh#par96
https://canlii.ca/t/k1968#par13
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48. The duty to make full disclosure is a high standard. Athanasoulis made no disclosure of 

the Profit-Sharing Agreement. Her argument that disclosure was not necessary because the 

Class A LPs did not inquire was rejected as “specious” by this Court in Extreme Venture. 

Go-To Developments at paras 26-27, AOA, Tab 10; Extreme Venture at 

para 78, AOA, Tab 5. 

49. Courts have refused to enforce secret deals in similar contexts: 

(a) Extreme Venture involved a secret deal between a limited partnership and the 

directors and officers of its general partner, Varma and Madra. This Court accepted 

that Varma and Madra owed a fiduciary duty to the limited partnership and the 

limited partners, and breached that duty by failing to disclose their secret contract; 

(b) Naramalta involved a management fee agreement between the general partner of a 

limited partnership, on the one hand, and a corporation controlled by the sole 

director and officer of that general partner, on the other. The Court refused to 

enforce the agreement because it was not disclosed to the limited partners; and 

(c) Go-To Developments involved a fee arrangement in favour of the sole director of 

the limited partnership’s general partner. Even though some disclosure of the 

arrangement was made to the limited partners, the Court refused to enforce it 

because full disclosure was not made. The failure to give that full disclosure was a 

breach of fiduciary duty that should not be condoned by enforcing the agreement. 

ii. Athanasoulis Knowingly Assisted the GP’s Breach of Fiduciary Duty 

50. Athanasoulis’ argument that she did not owe fiduciary duties to the Class A LPs is a 

technical one and contrary to this Court’s decision in Extreme Venture. It also fails to 

https://canlii.ca/t/k1968#par26
https://canlii.ca/t/jl3lh#par78
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address the argument that Athanasoulis knowingly assisted the GP’s breach of fiduciary 

duty. In addition to Athanasoulis’ own direct duty, the GP owed a fiduciary duty to the 

Class A LPs. It had similar obligations to not enter into, without giving full disclosure, the 

Profit-Sharing Agreement that Athanasoulis did. 

Extreme Venture at para 98, AOA, Tab 5; YG Limited Partnership and 

YSL Residences (Re) at para 69, AOA, Tab 1 

51. Athanasoulis participated in the GP’s breach of fiduciary duty by entering into the Profit-

Sharing Agreement and keeping it secret from the Class A LPs. In that context, she was in 

the same position as the GP vis-à-vis the Class A LPs. 

Extreme Venture at paras 74, 86-89, AOA, Tab 5; see also Naramalta at 

para 75, AOA, Tab 12;DBDC Spadina Ltd v Walton, 2018 ONCA 60 at 

para 211-217 (dissent), AOA, Tab 14, dissent aff’d Christine DeJong 

Medicine Professional Corp v DBDC Spadina Ltd, 2019 SCC 30, [2019] 2 

SCR 530, AOA, Tab 15 

iii. The LP Agreement is Relevant to the Scope of the Fiduciary Duty 

52. The Motion Judge erred in finding that,  

there is no basis upon which the court could or should conclude 

based on the record on this appeal that the Profit-Sharing Agreement 

is unenforceable as a result of the alleged breaches of the LPA and 

the Sales Management Agreement. 

Decision at para 121, ABCO, Tab 3, p 49.  

53. By characterizing the issue as only being about whether the Profit-Sharing Agreement was 

unenforceable “as a result” of violations of the applicable agreements, the Motion Judge 

misunderstood the Class A LPs’ argument. The argument is that the terms of the LP 

Agreement, and the Sales Management Agreement which was incorporated by reference 

https://canlii.ca/t/jl3lh#par98
https://canlii.ca/t/jgq7n#par69
https://canlii.ca/t/jgq7n#par69
https://canlii.ca/t/jl3lh#par74
https://canlii.ca/t/fq2bm#par75
https://canlii.ca/t/hq5mc
https://canlii.ca/t/j0c7d
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into the LP Agreement, are relevant to the scope of the fiduciary duties owed by 

Athanasoulis and the GP.  

Extreme Venture at para 103, AOA, Tab 5; Molchan at para 37, AOA, 
Tab 7. 

54. By breaching the LP Agreement, Athanasoulis and the GP breached their fiduciary duties 

to the Class A LPs. The LP Agreement was breached because the LP Agreement requires 

the GP to “exercise its powers and discharge it duties under this Agreement honestly, in 

good faith and in the best interest of the Limited Partners”. Entering into the Profit-Sharing 

Agreement was not in the best interests of the Class A LPs if it has the effect of depriving 

them from their contracted for preferred return. 

LP Agreement, s.3.5(a), ABCO, Tab 16, p 259. 

55. The LP Agreement also prohibits the GP from entering into any contract with any Related 

Party, other than on market terms. Athanasoulis is a “Related Party” (as defined in the LP 

Agreement) because she was an officer and employee of the Affiliates of the GP - the entire 

Cresford group. As a result, any agreement between Athanasoulis and the GP had to be on 

market terms. Athanasoulis adduced no evidence that it was.1 

LP Agreement, ss. 1.1, 3.5(a), 3.6(b) and 4.2(a), ABCO, Tab 16, pp 251, 

254, 259, 260, 262 and 263.  

56. The evidence before the Motion Judge was that the LP Agreement expressly authorized 

three non-arm’s length agreements between the Partnership and Cresford entities related to 

the development of the YSL Project: a Development Management Agreement, a 

 

1 The Class A LPs did not participate in the arbitration and could not make submissions on this issue, so any 

findings made in the arbitration in this respect are not binding on them: Bedard v Bedard, 2018 ONSC 2220 at paras 

9-12, AOA, Tab 16. 

https://canlii.ca/t/jl3lh#par103
https://canlii.ca/t/1fthh#par37
https://canlii.ca/t/hrdv9#par9
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Construction Management Agreement and a Sales Management Agreement. All three 

agreements were entered into and disclosed to the Class A LPs before they made their 

initial investments. This contrasts with the secret Profit-Sharing Agreement. 

LP Agreement, s. 3.4, ABCO, Tab 16, p. 259. 

57. The Sales Management Agreement is particularly relevant since it provides that the 

Partnership was to pay fees to another Cresford entity, based upon a prescribed fee formula, 

for the very same sales and marketing services that Athanasoulis claims justify her 

receiving $18 million under the Profit-Sharing Agreement. According to Athanasoulis, the 

Partnership has already paid Cresford $11.6 million for marketing services related to the 

YSL Project pursuant to the Sales Management Agreement.  

Athanasoulis Affidavit at paras 44-45, ABCO, Tab 8, p 139; Sales 

Management Agreement, ss. 3.1 and 3.2, ABCO, Tab 19, pp 333-335.  

58. The Sales Management Agreement also contained restrictions on Cresford entering into 

non-arm’s length contracts (like the Profit-Sharing Agreement) or charging additional fees 

for the sales and marketing services covered by the agreement. 

Sales Management Agreement, ss. 4.2 and 5.5, ABCO, Tab 19, pp 335-

337 and 339. 

59. These terms inform Athanasoulis’ and the GP’s duties owed to the Class A LPs. At the 

same time, the duty to disclose related-party transactions informs whether the terms of the 

LP Agreement were complied with. The Class A LPs’ argument was that those duties were 

breached rendering the Profit-Sharing Agreement unenforceable by Athanasoulis. The 

Motion Judge’s characterization and treatment of the enforceability argument 

misapprehended the issues and how they intersect in the context of a fiduciary seeking to 

benefit from undisclosed self-dealing. 
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iv. Athanasoulis made Misrepresentations to the Class A LPs 

60. The Motion Judge erred by failing to conclude that Athanasoulis’ misrepresentations to the 

Class A LPs rendered the Profit-Sharing Agreement unenforceable. The Motion Judge held 

that “mere allegation of an ‘omission’ to make disclosure is not sufficient” to determine 

the misrepresentation claim. With respect, the Motion Judge misunderstood the issue.  

Decision at para 128, ABCO, Tab 3, p 50.  

61. The misrepresentation claim is not based solely on the “mere allegation of an ‘omission’ 

to make disclosure”. Rather, it is based on the Class A LPs’ unchallenged evidence of 

Athanasoulis’ representations to them regarding the priority of their entitlements to 

distribution from the Project’s profits (i.e. the Waterfall), their reliance on those 

representations in deciding to advance funds to the Partnership, and Athanasoulis making 

no disclosure of the Profit-Sharing Agreement.  

Athanasoulis Affidavit at paras 30, 32 and 34, ABCO, Tab 8, pp 137 and 

138; Li Affidavit at paras 6-8 and 14, ABCO, Tab 8, pp 143-146; Chen 

Affidavit at paras 6-8 and Exhibit A , ABCO, Tabs 11 and 12, pp 163, 

164 and 178; June 13, 2017 email from Howard Ng to Paul Lam copying 

Maria Athanasoulis, with attached investor presentation, Exhibit A to Lam 

Affidavit, ABCO, Tab 14, pp 185 and 196; Lam Affidavit at para 8, 
ABCO, Tab 13, p 183.  

62. The Class A LPs’ allegations are the same ones that the Court accepted as true in an earlier 

decision in this proceeding. When the initial Proposal was rejected, the Court found that 

there were “direct written representations” made to the Class A LPs “as part of the 

subscription process” that,  

after payment of ‘project expenses’ only ‘external lenders’ debt 

would be repaid ahead of them and that distributions to ‘Cresford’ - 

unambiguously referencing the group of companies rather than one 

entity – would come after repayment of invested capital and the 

agreed return on investment to the [Class A LPs]. 
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YG Limited Partnership and YSL Residences (Re) at paras 44-47, AOA, 
Tab 1 

63. Athanasoulis induced the Class A LPs to invest by representing that profits would be 

distributed to them first according to the Waterfall. She knew that they relied on her for 

information and breached her duty of disclosure despite knowing the importance the Class 

A LPs placed on having first claim to the YSL Project’s profits. In those circumstances, it 

is inequitable to enforce the Profit-Sharing Agreement. 

C. Error to Determine that the Enforceabilit y of the Profit-Sharing is res judicata 

64. The Motion Judge’s errors, discussed above, were compounded by the further error in 

concluding that the enforceability of the Profit-Sharing Agreement would be binding on 

the Class LPs “in any future proceedings”. 

Decision at para 131, ABCO, Tab 3, p 51. 

65. There is an existing proceeding against Athanasoulis, commenced by certain Class A LPs, 

that challenges the enforceability of the Profit-Sharing Agreement and seeks, among other 

things, damages for breach of fiduciary duty, knowing assistance and misrepresentation. 

The Motion Judge was aware of that other proceeding, which is at the pleadings stage.  

Amended Statement of Claim dated May 18, 2023, ABCO, Tab 20, pp 

356-375. 

66. In error, the Motion Judge (a) determined a central issue in that proceeding without 

considering the arguments raised by the Class A LPs, and (b) held that they would be 

subject to res judicata with respect to Her Honour’s declaration that the Profit-Sharing 

Agreement was enforceable. That conclusion undercuts the Class A LPs’ claim against 

Athanasoulis without addressing it on its full merits. This conclusion is manifestly unjust 

and incorrect. 

https://canlii.ca/t/jgq7n#par44
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D. Jurisdiction  

67. Leave to appeal is not required because: (a) the issues on appeal involve the parties’ future 

rights to the residual cash pool held by the Proposal Trustee; and (b) the property involved 

in the appeal exceeds $10,000. Athanasoulis’ claim is for approximately $18 million. 

�%�D�Q�N�U�X�S�W�F�\�� �D�Q�G���,�Q�V�R�O�Y�H�Q�F�\�� �$�F�W, RSC, 1985, c B-3, s 193; �7�H�P�S�O�H��
�&�R�Q�V�X�O�W�L�Q�J���*�U�R�X�S���/�W�G���Y���$�E�D�N�K�D�Q���	���$�V�V�R�F�L�D�W�H�V���,�Q�F, 2011 BCCA 540 

at para 7 and 8, AOA, Tab 17; �5�R�P�D�Q�� �&�D�W�K�R�O�L�F�� �(�S�L�V�F�R�S�D�O��
�&�R�U�S�R�U�D�W�L�R�Q���R�I���6�W���*�H�R�U�J�H�¶�V���Y���-�R�K�Q���’�R�H�����������������*�%�6, 2007 NLCA 17 

at paras 25-27, AOA, Tab 18 

68. In the alternative, if leave to appeal is required, it should be granted because it raises an 

issue of general importance to the practice in insolvency matters, is prima facie meritorious 

and would not unduly hinder the progress of the proceeding because the outcome may 

eliminate the need for any further steps in this proceeding, such as the valuation of the 

Profit-Sharing Claim. 

�)�O�L�J�K�W�� ���5�H��, 2022 ONCA 526 at para 27, AOA, Tab 19, leave to 

appeal refused, �,�Q�� �W�K�H�� �P�D�W�W�H�U�� �R�I�� �W�K�H�� �E�D�Q�N�U�X�S�W�F�\�� �R�I�� �%�U�L�D�Q�� �:�D�\�Q�H��
�)�O�L�J�K�W���� �H�W�� �D�O�� �Y�� �-�R�K�Q�� �$�G�D�P�V�R�Q, 2023 CanLII 28900 (SCC), AOA, 
Tab 20 

69. This appeal addresses whether:  

(a) a claim by one of the controlling minds of a debtor based on a secret side agreement 

that prejudices interests of vulnerable parties like the Class A LPs, without their 

knowledge, is a provable claim; and 

(b) a Court can refuse to consider arguments that undermine a claim being enforceable 

(and thus provable) while nevertheless holding that parties are bound by that 

conclusion in other litigation. 

https://laws-lois.justice.gc.ca/eng/acts/b-3/
https://canlii.ca/t/fprkx
https://canlii.ca/t/fprkx
https://canlii.ca/t/1qtzg#par25
https://canlii.ca/t/1qtzg#par25
https://canlii.ca/t/jwmg8
https://canlii.ca/t/jwmg8
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70. Those issues are of general importance to the insolvency bar. It would be manifestly unfair

if the Class A LPs had no right to appeal the Motion Judge’s errors.

PART IV - ORDER REQUESTED 

71. The Class A LPs respectfully request that this Court set aside the Order and replace it with

one that:

(a) affirms the Proposal Trustee’s disallowance of the Profit Share Claim;

(b) in the alternative, declares that the Profit Share Claim is unenforceable; and

(c) awards the Class A LPs their costs of this appeal and the appeal below.

Estimated time for oral argument of the appeal (not including reply): 1.5 hours. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th  day of June, 2024. 

Shaun Laubman / Xin Lu (Crystal) Li

Alexander Soutter 
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SCHEDULE “B” 
TEXT OF STATUTES, REGULATIONS & BY -LAWS 

Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 

Appeals 

Court of Appeal 

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any order or 

decision of a judge of the court in the following cases: 

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cases of a similar nature in the bankruptcy

proceedings;

(c) if the property involved in the appeal exceeds in value ten thousand dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid claims of

creditors exceed five hundred dollars; and

(e) in any other case by leave of a judge of the Court of Appeal.
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2504670 CANADA INC. 2504670 ONTARIO INC., 8451761 CANADA INC.
and CHI LONG INC.


Plaintiffs


and


MARIA ATHANASOULIS, 9615334 CANADA INC. and DANIEL CASEY


Defendants


AMENDED STATEMENT OF CLAIM


TO THE DEFENDANT(S)


A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the 
Plaintiff.  The Claim made against you is set out in the following pages.


IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for 
you must prepare a Statement of Defence in Form 18A prescribed by the Rules of Civil 
Procedure
it on the Plaintiff, and file it, with proof of service in this court office, WITHIN TWENTY 
DAYS after this Statement of Claim is served on you, if you are served in Ontario.


If you are served in another province or territory of Canada or in the United States of 
America, the period for serving and filing your Statement of Defence is forty days.  If you are 
served outside Canada and the United States of America, the period is sixty days.


May 18th, 2023


X Justice Penney
May 17th, 2023
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Instead of serving and filing a Statement of Defence, you may serve and file a Notice of 
Intent to Defend in Form 18B prescribed by the Rules of Civil Procedure.  This will entitle you 
to ten more days within which to serve and file your Statement of Defence.


IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF 
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID 
OFFICE.


TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has 
not been set down for trial or terminated by any means within five years after the action was 
commenced unless otherwise ordered by the court.


Date September      , 2022
May , 2023


Issued by


Local Registrar


Address of 
court office:


Superior Court of Justice
330 University Avenue, 8th Floor
Toronto ON  M5G 1R7


TO: Maria Athanasoulis


AND TO: 9615334 Canada Inc.


AND TO: Daniel Casey
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CLAIM 


1. The Plaintiffs claim:  


(a) a Declaration that the Profit Sharing Agreement  alleged by Maria Athanasoulis 


Athanasoulis is unenforceable and/or a nullity as against YSL Residences 


Inc., Partnership Plaintiffs as it was 


entered into in breach of the LP Agreement (defined below) and/or in breach of 


the fiduciary duties owed by the Defendants to the Plaintiffs;  


(b) in the alternative, a Declaration that Athanasoulis is not entitled to any payment 


under the Profit Sharing Agreement until the Plaintiffs have recovered their full 


investment capital and return on investment pursuant to the LP Agreement and the 


Defendants  


(c) in the further alternative, damages: 


(i) against the Defendant, 9615334 Canada Inc. General Partner


the amount of any payment Athanasoulis receives under the Profit Sharing 


Agreement, for breach of the LP Agreement, breach fiduciary duty, breach 


of trust and/or misrepresentation; 


(ii) against the Defendant Casey the amount of any 


payment Athanasoulis receives under the Profit Sharing Agreement, for 


breach of fiduciary duty, breach of trust, knowing assistance, inducing 


breach of contract and/or misrepresentation; and/or 
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(iii) against Athanasoulis, in the amount of any payment she receives under the 


Profit Sharing Agreement, for breach of fiduciary duty, breach of trust, 


knowing assistance, knowing receipt, inducing breach of contract, 


misrepresentation and/or unjust enrichment;  


(d) prejudgment interest in accordance with section 128 of the Courts of Justice Act, 


R.S.O. 1990, c. C.43, as amended; 


(e) postjudgment interest in accordance with section 129 of the Courts of Justice Act; 


(f) the costs of this proceeding, plus all applicable taxes; and 


(g) Such further and other Relief as this Honourable Court may seem just. 


The Parties 


2. The Plaintiffs are companies incorporated pursuant to the laws of Ontario or Canada and 


are limited partners of the Partnership.  


3. The Defendant, the General Partner, was the general partner of the Partnership and is 


Cresford 


Entities Cresford


Gr . 


4. The Defendant, Casey, is an individual residing in the province of Ontario. Casey was the 


founder and President of Cresford and the sole director of all Cresford Entities at all material 


times.  
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5. The Defendant, Athanasoulis, is an individual residing in the province of Ontario and 


held various roles as a Cresford employee from 2004 until January 2, 2020.


The Partnership  


6. The Partnership is a limited partnership established under the laws of the Province of 


Manitoba to own, construct, develop, and sell a high-rise condominium building near the 


YSL Project


The Partnership was the direct or indirect owner of YSL Residences Inc., a bare trustee that 


owned the lands on which the Project is located. 


7. The Plaintiffs entered into an Amended and Restated Limited Partnership Agreement (the 


LP Agreement  dated August 4, 2017 with the General Partner, the Cresford (Yonge) Limited 


Partnership (a Cresford-related entity, holding Class B Units) and the other limited partners to 


establish the Partnership. 


8.


(including the Plaintiffs) with approximately $14.8 million in capital and a capped right to return 


on that capital equivalent to the greater of 12.25% annually or 100% of the capital. After 


profits without limit. 


9. The General Partner had only nominal capital and nominal interest in the Partnership. 


10. . 


11. The LP Agreement provides that: 
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(a) the General Partner shall exercise its powers and discharge its duties honestly, in 


good faith and in the best interests of the limited partners and it shall exercise the 


care, diligence and skill that a reasonably prudent operator of a similar business 


would exercise in comparable circumstances (Section 3.5(a)); 


(b) the General Partner shall not enter into any contract with any Related Party, other 


than on market terms (Section 3.6(b));  


(i) Related Party means any of the affiliates of the General Partner or any of 


their respective directors, officers, employees and shareholders (Section 


1.1);  


(ii) Affiliate includes any entity directly or indirectly controlling, controlled 


by, or under common control with the General Partner (Section 1.1); 


(c) the Plaintiffs as Class A Preferred Unit holders are entitled to a preferred return of 


the profits and Distributable Cash (as defined in the LP Agreement), 


reimbursement of all their capital contributions plus the greater of  


(i) an amount equal to the Plaintiffs


invested capital); and 


(ii) compounded and cumulative preferred annual return of 12.25% interest, 


calculated from the date that each capital contributions was made (Section 


4.2); and 


ABC - 361







-7- 
 


 


(d) the LP Agreement and any Subscription Agreements constitute the entire 


agreement among the General Partner and limited partners of the Partnership with 


respect to the subject matter hereof, and supersede any prior agreement or 


understanding among them with respect to such matters. The representations and 


warranties of the General Partner and the limited partners in the LP Agreement 


and in any Subscription Agreements (and all other provisions of the Subscription 


Agreements) shall survive the execution and delivery of the LP Agreement 


(Section 14.9). 


12. The Plaintiffs each became a limited partner in the Partnership pursuant to one or more 


Subscription Agreements entered into with the General Partner. 


13. The Subscription Agreement attached and incorporated an information package that 


Cresford presented to investors. The presentation


Agreement, made the following representations regarding the YSL Project: 


(a) a projection of full return of the investment capital plus an investment return of 


100% of the invested capital; 


(b) the limited partners would receive security for their investments in the form of a 


corporate guarantee by the registered owner of the land and a personal guarantee 


by Casey; 


(c) revenues would be paid in the following order:  


(i) external lenders; 


ABC - 362







-8- 
 


 


(ii) return of invested capital to the limited partners plus distribution of agreed 


upon return on investment to the limited partners; and


(iii) lastly, distribution to Cresford. 


14. The Plaintiffs return on investment are in 


the sum of $9.4 million: 


(a) $2 million capital contribution from 8451761 Canada Inc., plus $2 million return 


on investment/accrued interest; 


(b) $2 million capital contribution from 2504670 Canada Inc.  2504670 Ontario Inc. 


plus $2 million return on investment/accrued interest; and 


(c) $700,000 capital contribution from Chi Long Inc. plus $700,000 return on 


investment/accrued interest. 


15. The Defendants repeatedly represented to the Plaintiffs that Cresford would not be paid 


any amounts by the Partnership until after the Plaintiffs and the other limited partners had 


received their full return of capital and profit entitlement.  


Athanasoulis Made Representations to the Plaintiffs 


16. Maria joined Cresford as Manager, Special Projects in 2004. 


17. She was promoted to Vice-President, Sales and Marketing in 2005, and President, Sales 


and Marketing in 2012.  
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18. She became the President and Chief Operating Officer of Cresford in or around August 


2018 and held that role until her departure from Cresford.


19. Athanasoulis oversaw the sales and marketing for the YSL Project and introduced 


potential investors to Cresford, including one or more of the Plaintiffs. She solicited the 


Plaintiffs


with them.   


20. To induce the Plaintiffs to invest in the YSL Project, Athanasoulis (as well as Casey and 


the General Partner, which is a Cresford Entity) repeatedly represented to them that they would 


be paid their investment capital plus 100% investment return before the General Partner or 


Cresford (and by extension, Athanasoulis), as memorialized in the LP Agreement and the 


Subscription Agreement.   


21. At no time prior to or after the Plaintiffs made their investments and the LP Agreement 


was entered into did Athanasoulis or the other Defendants advise them that she had an agreement 


entitling her to any share of the profits in connection with the YSL Project.  


Athanasoulis Commences Action Against Cresford 


22. Athanasoulis left Cresford on January 3, 2020.  


23. On January 21, 2020, Athanasoulis commenced an action against Casey and Cresford 


Entities, including the YG Limited Partnership and YSL Residences Inc., seeking $1,000,000 in 


damages for wrongful dismissal, as well as 20% of the profits earned on the Cresford Projects 


(including the YSL Project and other Cresford projects) under an alleged Profit Sharing 


Agreement with Cresford through Casey. 
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24. She alleged that since the expected profits at the time of her departure from Cresford was 


$242 million, she was entitled to a profit share of $48 million.


25. None of the Defendants had ever informed the Plaintiffs of the existence of any such 


Profit Sharing Agreement.  


26. In her original claim, Athanasoulis did not allege that she was entitled to any share of 


YSL Project profits in priority to the Plaintiffs. She admitted that Casey and YSL Residences 


Inc. had guaranteed that the Plaintiffs g with interests.    


27. Athanasoulis also filed a Proof of Claim for an identical claim with respect to another 


Arrangement Act Clover CCAA Proceeding . 


28. The Monitor in the Clover CCAA Proceeding disallowed the claim because it found the 


profit sharing claim was contingent on the Clover Project earning a profit, which remained 


unknown at that stage.  


29. Justice Hainey in the Clover proceedings also described the profit sharing claim as being 


too speculative. 


30. Similarly, the YSL Project has not generated any profit to date and has been placed under 


a Proposal pursuant to the Bankruptcy and Insolvency Act BIA


below.  


31. The Plaintiffs have not been repaid any of their investments nor have they received any 


interest or return on capital. 
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YSL Placed under BIA Proposal 


32. On April 30, 2021, the General Partner filed a Notice of Intention to Make a Proposal 


under the BIA with respect to the Partnership and YSL Residences Inc. 


33. On May 27, 2021, the General Partner filed a Proposal under the BIA despite objections 


from the limited partners and an application by the limited partners to remove the General 


Partners.  


34. On June 29, 2021, Justice Dunphy rejected the Proposal and found that the General 


Partner had breached its fiduciary duties to the limited partners, the LP Agreement and The 


Partnership Act (Manitoba) in filing the Proposal.  


35. The General Partners subsequently filed an amended proposal on July 9, 2021, which 


BIA Proposal


undisturbed The 


Partnership Act, and fiduciary duty. 


Proposal Trustee and Athanasoulis Agreed to Arbitrate Her Claim   


36. Subsequent to the Partnership and YSL Residences Inc. being placed under the BIA 


Proposal, Athanasoulis and KSV Restructuring Inc., the designated trustee for the BIA Proposal 


( Proposal Trustee refer certain issues with respect to her claim to a private and 


confidential arbitration. 


37. The Plaintiffs and the other limited partners were not invited to be a part of the 


arbitration, nor were they parties to the arbitration agreement between the Proposal Trustee and 


Athanasoulis or were even provided a copy of the agreement.  
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38. Athanasoulis filed an amended claim in the arbitration suggesting, for the first time, that 


she had a Profit Sharing Agreement that entitled her to a share of profits of the YSL Project 


regardless of whether the Plaintiffs and other limited partners received any return of their 


investment or guaranteed interest. 


39. However, Athanasoulis has subsequently admitted that any payment she is entitled to 


under the alleged Profit Sharing Agreem


entitlement to their investment capital and returns. 


40. As mentioned above, the YSL Project has not been profitable. Athanasoulis is therefore 


not entitled to any payment under the Profit Sharing Agreement even if it is enforceable.  


41. Further, any payment Athanasoulis is entitled to under the alleged Profit Sharing 


capital and returns.  


42. Following objections from the Plaintiffs and the other limited partners, they were invited 


to participate in any subsequent arbitration proceedings. However, to date, no such proceedings 


have taken place and it is uncertain whether they will at all given objections raised by third 


parties. 


Profit Sharing Agreement Unenforceable  


43.  The alleged Profit Sharing Agreement is in breach of the LP Agreement, the Defendants


fiduciary duties and contrary to their representations to the Plaintiffs and is therefore 


unenforceable as against YSL Residences Inc., the Partnership and its limited partners.   
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44. In the alternative, Athanasoulis is not entitled to any payment under the Profit Sharing 


Agreement until after the Plaintiffs have recovered their full investment capital and profit 


pursuant to the LP Agreement and the Defendants representations.  


45. In the further alternative, the Plaintiffs are entitled to damages in the amount of any 


payment Athanasoulis receives under the Profit Sharing Agreement, for breach of fiduciary duty, 


breach of trust, breach of the LP Agreement, knowing assistance, knowing receipt, inducing 


breach of contract, misrepresentation and/or unjust enrichment. 


Breach of the LP Agreement 


46. The alleged Profit Sharing Agreement breaches the LP Agreement.  


47. The LP Agreement provides that the Plaintiffs are entitled to a preferred return of their 


investment capitals and profits. It also requires the General Partner to act honestly, in good faith 


and in the best interests of the limited partners. 


48. The LP Agreement further provides that the General Partner cannot enter into any 


contract on behalf of the Partnership with an affiliate, including its directors or officers, other 


than on market terms. 


49. Cresford is an affiliate of the General Partner, and Athanasoulis was a director or officer 


of Cresford. The alleged Profit Sharing Agreement is not on market terms.   


50. If Athanasoulis and Casey/Cresford entered into the alleged Profit Sharing Agreement 


that has the effect of subordinating the Plaintiffs


they breached the terms of the LP Agreement.  
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Inducing Breach of Contract 


51. Further, if Athanasoulis and Casey/Cresford entered into the alleged Profit Sharing 


Agreement, Athanasoulis and Casey are liable to the Plaintiffs for inducing the General Partner 


to breach the LP Agreement. 


52. As directors and officers of Cresford (and by extension, the General Partner), both 


Athanasoulis and Casey were aware of the existence of the LP Agreement, which was a valid 


and enforceable contract between the General Partner and the limited partners.  


53. If Athanasoulis and Casey/Cresford entered into the alleged Profit Sharing Agreement, 


above.


54. To the extent Athanasoulis receives any payment under the alleged Profit Sharing 


Agreement, the Plaintiffs have suffered damages in the corresponding amount.  


Breach of Fiduciary Duties 


55. The Defendants owed fiduciary duties to the Partnership and the Plaintiffs: 


(a) as described above, Athanasoulis became the President, Sales and Marketing of 


Cresford in 2012 and became its President and Chief Operating Officer in 2018;  


(b) she also directly dealt with the Plaintiffs in soliciting their investments for the 


YSL Project;  


(c) further, Athanasoulis undertook to act in the best interests of the Partnership and 


the Plaintiffs;   
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(d) the Partnership and the Plaintiffs as limited partners were vulnerable to the control 


of Athanasoulis by virtue of her role with the General Partner and Cresford; 


(e) the legal and substantial practical interests of the Partnership and the limited 


of discretion; 


(f) as such, Athanasoulis owed a fiduciary duty to the Partnership and the Plaintiffs; 


(g) the General Partner also owed a fiduciary to the Partnership and the Plaintiffs; and 


(h) Casey, being the directing mind of Cresford including the General Partner, also 


owed a fiduciary duty to the Partnership and the Plaintiffs.  


56. The Defendants breached their fiduciary duties to the Partnership and the Plaintiffs by 


entering into the alleged Profit Sharing Agreement contrary to the terms of the LP Agreement 


and their representations to the Plaintiffs, and subordinating the interests of the Plaintiffs to those 


of the Defendants . 


Breach of Trust 


57. The General Partner had a trust relationship with the Plaintiffs as limited partners. 


58. By virtue of their roles in Cresford, including with the General Partner, Athanasoulis and 


Casey also had trust relationships with the Plaintiffs. 


59. The Defendants are liable for breach of trust by entering into the alleged Profit Sharing 


Plaintiffs, contrary 
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to the terms of the LP Agreement and the Defendants entations to the 


Plaintiffs.


Knowing Assistance 


60. In the alternative, Athanasoulis and Casey knowingly assisted the General Partner in its 


breach of fiduciary duty to the Plaintiffs: 


(a) as described above, the General Partner owes a fiduciary duty to the Plaintiffs; 


(b) the General Partner breached the duty in a dishonest manner by entering into the 


alleged Profit Sharing Agreement with Athanasoulis in breach of the LP 


Agreement and contrary to the representations to the Plaintiffs; 


(c) Athanasoulis and Casey, being directors and officers of Cresford (and by 


extension, the General Partner), had actual knowledge of the fiduciary 


relationship between the General Partner and the Plaintiffs, as well as the General 


 and  


(d) if Athanasoulis entered into the alleged Profit Sharing Agreement with the 


General Partner through Casey, Athanasoulis and Casey knowingly participated in 


. 


Knowing Receipt  


61. If Athanasoulis receives any payment under the alleged Profit Sharing Agreement, she is 


liable for knowing receipt: 
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(a)


duty and/or breach of trust to the Plaintiffs;


(b) Athanasoulis receives the resulting payment for her own benefit in her own 


personal capacity; and 


(c) Athanasoulis receives the payment with actual or constructive knowledge that the 


and/or breach of trust to the Plaintiffs.  


Misrepresentation 


62. As described above, there was a special relationship between the Defendants and the 


Plaintiffs. 


63. The Defendants represented to the Plaintiffs that they would receive preferred return of 


their investment capital plus profits. The Defendants made the representations by, among other 


means:  


(a) meeting with Anthony Szeto and Lorraine Ng, owners of the Plaintiff 2504670 


Canada Inc., 2504670 Ontario Inc., on or around June 14, 2017, and assuring 


the 100% investment return, and that investors would be paid their investment 


capital and return before any payment to Cresford;  


(b) shortly after the June 14, 2017 meeting, causing the information package 


regarding the YSL Project (later attached to the Subscription Agreement, as 
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described above) to be sent to Mr. Szeto and Ms. Ng. The information package 


expressly states that the Plaintiffs would be paid their investment capital and 


profit before any payment to Cresford; 


(c) causing the Plaintiff real estate broker, Paul Lam, to assure the Plaintiffs that the 


repayment of their investment capital and the payment of the investment profit 


will be guaranteed, and in priority to any payment to Cresford or its principals; 


(d) causing Mr. Lam to send to the Plaintiffs the LP Agreement and Subscription 


Agreement, both of which confirmed that the Plaintiffs would be paid their 


investment capital and profit prior to payment to Cresford; and 


(e) preparing and circulating (or causing to be circulated) to the Plaintiffs, for the 


purpose of soliciting their investments, the information package expressly stating 


that the Plaintiffs would be paid their investment capital and profit before any 


payment to Cresford.  


64. If the Defendants entered into the Profit Sharing Agreement and it prioritizes 


Plaintiffs, the Defendants


Plaintiffs regarding their entitlements were untrue, inaccurate or misleading. 


65. The Defendants made the misrepresentations knowing they were false or were reckless as 


to its truth. 


66. In the alternative, the Defendants made the misrepresentations in a negligent manner.  
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67. The Plaintiffs invested $4.7 million into the Partnership and the YSL Project in 


reasonable reliance of the representations.


68. The Plaintiffs relied on the representations to their detriment because any amount 


Athanasoulis is allowed to receive under the alleged Profit Sharing Agreement would reduce the 


amount the Plaintiffs are able to recover on their investments and returns.    


Unjust Enrichment  


69. To the extent Athanasoulis receives any payment under the alleged Profit Sharing 


Agreement in priority to the Defendants, Athanasoulis would be enriched by the amount of the 


payment. 


70. The Defendants would suffer a corresponding deprivation in that their ability to recover 


their investment capital and return would be reduced.  


71. There would be no juristic reason for Athanasoulis to retain the benefit, as the alleged 


Profit Sharing Agreement is directly contrary to her obligations under the LP Agreement and her 


fiduciary duty and representations to the Plaintiffs. 


72. This action should be heard in Toronto on the Commercial List. 
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September  , 2022
May  , 2023
(Date of issue)


LAX O'SULLIVAN LISUS GOTTLIEB LLP
Counsel
Suite 2750, 145 King Street West
Toronto ON  M5H 1J8


Shaun Laubman LSO#: 51068B
slaubman@lolg.ca


Tel: 416 360 8481


Xin Lu (Crystal) Li LSO#: 76667O
cli@lolg.ca


Tel: 416 956 0112


Lawyers for the Plaintiffs
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In the Matter of an Arbitration pursuant to the Arbitration Act, S.O. 1991 
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Maria Athanasoulis 


(“Claimant”) 
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of YG Limited Partnership and YSL Residences Inc. 
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    Chenyang Li 
    Robin Schwill 
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Arbitrator:   William G. Horton, FCIArb, C.Arb. 
 
 


PARTIAL AWARD 
(March 28, 2022) 


 


370ABC - 200







    


15 
 


regarding the conduct of Athanasoulis or Casey, or a consideration as to which of them behaved 


less badly.  Rather, I have based my findings on an evaluation of the evidence in relation to the 


events to which the evidence relates and its congruency with the overall context. 


72. Athanasoulis had become critically important to the success of Cresford.  There was nothing 


unusual, unfair or contentious about the arrangements that were in place with Athanasoulis, 


including the 20% profit share which would, by its nature, depend entirely on the size of the overall 


profit.  Casey had every reason to want to make her feel secure in her position.  In light of his 


recent health concerns, he wanted to ensure that she would carry on and complete the projects even 


if something happened to him, as he explained to Papadakis at the meeting.  Although she remained 


an employee in legal terms, Casey often referred to her in public as his “partner”.  For many 


important entities doing business with Cresford, she had become the “face” of Cresford especially 


after Dowbiggin’s departure and Casey’s illness. Casey was in no position to create any doubt in 


Athanasoulis’ mind that he would not fulfill that which he had promised in relation to her 


compensation, or resist it being put into writing. It is clear, even on his own evidence, that he did 


not do so at the meeting. 


73. Despite his personal ties to Athanasoulis and her family, I found the evidence of Papadakis to be 


balanced and objective.  On a number of important points where it would have been easy for him 


to fabricate answers useful to Athanasoulis, he did not do so.  He was careful to distinguish 


between what was actually said at the meeting and things he assumed based on his understanding 


of the situation. Apart from legal characterizations of what took place at the meeting, the evidence 


of Papadakis is not substantially at odds with Casey’s evidence. 


74. I accept the evidence of Papadakis that, at the meeting, it was confirmed that Athanasoulis was to 


receive 20% of the profits from existing and future projects.  There was no discussion of which 


entities within the Cresford Group would pay the profits.  Papadakis assumed that each entity that 


earned the profit would be obligated to pay, but he did not recall any specific discussion of that 


point.  He did recall that he asked for a list of the companies involved to assist him in drafting the 


agreement.  There was no discussion about how profits would be calculated, other than that they 


would be bona fide profits, i.e. there would not be any sort of non-bona fide transactions that would 
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the time the agreement was allegedly formed.  Any opinion the arbitrator may hold as to the 


providence or fairness of the bargain is not relevant. In addition, as KSV itself points out in other 


submissions, an agreement to share profits is highly contingent and as of February 16, 2019 


Cresford had not yet achieved a profit. 


131. Fourth, KSV argues that the claim for wrongful dismissal is unusual in that it is made by a 


senior employee who was merely asked to step aside from certain duties where there was a 


potential conflict of interest, until that conflict of interest was resolved.  Certain aspects of this 


assertion are factually contentious.   


i. Did Athanasoulis have a PSA that entitled her to 20% of the profits earned by the YSL 


Project? 


132. The fundamental issue in relation to the first question is whether or not Athanasoulis and 


Casey (representing Cresford) entered into a complete and binding agreement with respect to 20% 


of the profits earned by the YSL Project.  The primary argument against this conclusion by KSV 


is that there were many other terms that were essential to any such agreement that were not in fact 


discussed or agreed upon.  KSV takes the position that, as stated by Casey, what the parties had 


was at best a “conceptual agreement” that was subject to details being fleshed out in a written 


agreement that was yet to be drafted.  For example, it is suggested that details would need to be 


set out as to which entity within the Cresford Group would be responsible to pay the profit share, 


how profit share was to be calculated, when it would be paid, and so on. 


133. In my view, it is clear that Athanasoulis and Casey believed by February 16, 2019 that they 


had agreed that, as a term of her employment, Athanasoulis would receive 20% of the profits of 


current and future projects completed by companies in the Cresford Group.  They understood the 


agreement to be binding. They expected Athanasoulis to act upon it as representing fair 


compensation for her existing, and expected future, contributions to the profitability in which she 


was to share.  Their instructions to Papadakis to reduce the agreement to writing were given for 


the purpose of memorializing the agreement so that Athanasoulis could rely on it in case Casey 


“was hit by a bus”.  What was objectively conveyed by this explanation was that a written 


agreement was only necessary if Casey was not available to honour the agreement since the parties 


otherwise trusted each other to give effect to their oral agreements as they had in the past.  When 
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giving those instructions, they did not identify any issues upon which they disagreed or sought 


advice.  


134. At the meeting Papadakis sought further information so that the agreement could be 


reduced to writing.  In particular, he required a corporate chart so as to identify which companies 


within the Cresford Group would need to be parties.  However, Casey at all times had the power 


to bind all of the relevant entities on behalf of which the 20% PSA was entered into. 


135. It is possible that many additional issues could have been identified and provided for in 


any draft of a written agreement prepared by Papadakis, had his work not been discontinued as a 


result of privileged communications with Cresford.  While Cresford is within its rights to claim 


privilege over communications related to why the agreement was not drafted, it is not open to KSV 


(standing in the shoes of Cresford) to offer an affirmative explanation as to why Papadakis was 


unable to draft an agreement, for example based on a lack of instructions as to “essential terms”.  


In any event, there is no reason to believe that any such terms would have been contentious. 


136. Given, as I have found, the subjective intention of the parties that their agreement with 


respect to the PSA was binding as of February 16, 2019, the issue is whether the agreement 


nevertheless fails to be enforceable because of a lack of essential terms. 


137. The need for an agreement to include all essential terms in order to be enforceable has been 


dealt with in a number of cases.  In general, the legal principles may be summarized as follows: 


a. Bawitko Investments Ltd. v. Kernels Popcorn Ltd., [1991] O.J. No. 495: 


“20.  As a matter of normal business practice, parties planning to 
make a formal written document the expression of 
their  agreement, necessarily discuss and negotiate the proposed terms 
of the agreement before they enter into it. They frequently 
agree upon all of the terms to be incorporated into the intended 
written document before it is prepared. Their agreement may be 
expressed orally or by way of memorandum, by exchange of 
correspondence, or other informal writings. The parties may 
"contract to make a contract", that is to say, they may bind 
themselves to execute at a future date a formal written 
agreement containing specific terms and conditions. When they 
agree on all of the essential provisions to be incorporated in a formal 
document with the intention that their agreement shall thereupon 
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148. I therefore find that Athanasoulis and Casey did agree, on or before February 16, 2019, to 


amend her employment agreement to provide for a 20% share of the profits calculated in good 


faith on the basis of the pro forma statements used in Cresford’s business.   


149. As to the question of who were parties to the agreement, I find that the intention of the 20% 


PSA was to bind all relevant entities that Casey had the power to bind – hence Papadakis’ need for 


a corporate chart when memorializing the agreement.  The profits that Casey and Athanasoulis had 


in mind were profits from the projects carried on by the Owners, such as YSL.  Sharing of profits 


earned by any entity other than YSL is not the subject of the present claim.  In the case of the YSL 


Project, any profit to be shared would necessarily have to be shared by YSL, and it is an 


inescapable inference that was the common intention of the Athanasoulis and Casey.   


150. I therefore find that Athanasoulis did have a PSA that entitled her to 20% of the profits 


earned by the YSL Project.   


ii. If so, what were the terms of the PSA? 


151. In the course of answering the first question, I have found that the 20% PSA did not lack 


essential terms.  The essential terms of that agreement, emerging from the foregoing analysis, 


were: 


a. Athanasoulis was to be entitled to 20% of the profits earned on any of Cresford’s 


current and future projects. 


b. Profits were to be calculated, on a good faith basis, based on the pro forma budgets 


prepared by Cresford with respect to each project. 


c. Athanasoulis’ share of the profits was to be paid by the relevant Owner that earned 


the profit. 


d. Profits were to be shared when earned, usually at the completion of a project. 


152. Beyond these terms, certain other issues regarding the terms of the agreement arise in the 


context of the present situation.  In particular:  
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c. were made unilaterally without reasonable notice or explanation.   


190. I find that she was constructively dismissed by these actions.   


L. Summary of findings 


191. For the foregoing reasons, I make the following findings at this stage of the arbitration: 


a. Athanasoulis did have a PSA that entitled her to 20% of the profits earned 


by the YSL Project. 


b. I find that the terms of the 20% PSA were: 


i. Athanasoulis was to be entitled to 20% of the profits earned on 


any of Cresford’s current and future projects. 


ii. Profits were to be calculated, on a good faith basis, based on the 


pro forma budgets prepared by Cresford with respect to each 


project. 


iii. Athanasoulis’ share of the profits was to be paid by the relevant 


Owner that earned the profit. 


iv. Profits were to be shared when earned, usually at the completion 


of a project. 


v. There was no requirement that Athanasoulis remain employed at 


the time that a profit was earned.  


 


c. Athanasoulis was an employee of YSL. 


d. Athanasoulis was constructively dismissed in December 2019. 


M. Next Steps in the Arbitration 


192. If either party wishes to make submissions as to costs at this stage of the arbitration, such 


submissions shall be made within 21 days of release of this Partial Award.  Written responses to 


any requests for costs shall be delivered within the next 21 days.  I will provide directions as to 


how any further submissions are to be made. 
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R.S.C. 1985, c. B-3, AS AMENDED 
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TO MAKE A PROPOSAL OF  


YG LIMITED PARTNERSHIP AND YSL RESIDENCES INC. 


AFFIDAVIT OF MARIA ATHANASOULIS 


Sworn May 5, 2023 


I, Maria Athanasoulis, of the City of Toronto, in the Province of Ontario, make oath and say: 


1. I am the former President and Chief Operating Officer of a group of companies that


operated using the brand name Cresford Developments (collectively, “Cresford”), including YG 


Limited Partnership and YSL Residences Inc. (together, “YSL”). As such, I have personal 


knowledge of the matters deposed to herein. 


2. I swear this affidavit in order to provide information to the Proposal Trustee (the


“Trustee”) in support of my claim (the “Claim”) in the above-captioned bankruptcy proposal 


proceedings (the “Proposal”). I have reviewed the Trustee’s draft Notice of Disallowance of my 


Claim and the Joint Brief to the Trustee filed by the LPs (as defined below), and respond in this 


affidavit to various factual inaccuracies and characterizations contained within those documents. 


3. The facts stated in this affidavit are based on my direct knowledge, unless I state otherwise.


Where I do not have direct knowledge of the matters set out below, I have stated the source of my 


knowledge and believe it to be true. 
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(b) The agreement began in 2014, and automatically applied to each Cresford project


that began after that date (including the YSL Project);


(c) Initially, the agreement was calculated based on 10% of a project’s profits, but this


was subsequently increased to 20%, including for the YSL Project;


(d) Profits are usually (but not always) earned at the end of a project;


(e) My entitlement to profits was not conditional on being employed by Cresford when


the profits were earned.


12. I have, for convenience, called these terms the Profit Share Agreement, but they were


actually a critical part of my employment agreement with Cresford.  


13. Mr. Casey and I agreed that profits would be calculated as project revenues less project


expenses, consistent with Cresford’s pro formas maintained for each project. The pro forma on a 


project was an evolving document that began with a series of assumptions about what costs and 


revenues would be. As the project progressed, and actual costs were incurred or revenues earned, 


the pro forma would be updated to include actual information.  


14. In the years following the creation of the Profit Share Agreement, my responsibilities at


Cresford continued to grow until I managed the majority of Cresford’s day-to-day operations. In 


addition to controlling Cresford’s sales and marketing efforts, I was generally responsible for 


executing Cresford’s projects successfully, including customer service and property management, 


supervising construction of Cresford’s projects, and managing its relationships with trades.  
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however, unable to get approval for its original plan and decided to pursue a single-tower 


condominium. BcIMC did not want to participate in this modified project with a single tower, and 


accordingly sought to sell its interest in YSL. When Cresford purchased BcIMC’s interest in 2017, 


the valuation of the YSL Project used for the purchase was $207.6 million. This was despite the 


original purchase price of $157.5M. 


20. The YSL Project was Cresford’s “crown jewel”. It was Cresford’s largest project and 


required an equity investment of approximately $75 million. To raise capital for the YSL Project, 


Mr. Casey decided to solicit outside investment from limited partners to fund the buyout of 


BcIMC’s interest. 


21. In my various roles leading sales and marketing for Cresford, I had cultivated relationships 


with a number of investors who bought condominium units in Cresford projects, as well as the real 


estate agents that represented those investors. Mr. Casey was aware of these relationships and 


requested that I reach out to my contacts to see if any of them might be interested in investing in 


the YSL Project. 


22. I proceeded to reach out to potential investors and real estate agents who were familiar with 


Cresford. Among the investors and real estate agents I contacted were Paul Lam, Yuan (Michael) 


Chen, and Lue (Eric) Li (collectively, the “LP Affiants”).  


23. I knew each of the LP Affiants in the context of our mutual business in the real estate and 


development industry. I met both Mr. Li and Mr. Chen in 2015, at separate industry conferences, 


and would occasionally connect with them socially and at various industry events.  
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24. My relationship with Mr. Lam was longer, and I considered him a friend. Mr. Lam had a 


long relationship with Cresford, having been involved in the purchase of many units in many 


Cresford projects in his capacity as a real estate agent.  


25. Based on my interactions with the LP Affiants and the context in which we met, I 


understood each of them to be sophisticated and experienced participants in the real estate industry. 


I further understood that the LPs were themselves sophisticated and experienced real estate 


investors. Most or all of the LPs had purchased units in other Cresford projects before investing in 


YSL.  


26. When I informed the LP Affiants about the investment opportunity offered by the YSL 


Project, each of them expressed interest and enthusiasm. After our initial conversations, the LP 


Affiants facilitated discussions with others whom they thought might also be interested in 


investing. I also understood that these clients with whom the LP Affiants were dealing were 


wealthy and sophisticated investors who were able to properly evaluate whether their investment 


in YSL met their objectives. 


27. Collectively with the LP Affiants, these investors ultimately purchased the Class “A” Units 


in the YSL Project and became the LPs. 


E. Meetings with the LPs 


28. In their materials, the LP Affiants have described me as the “face” of Cresford. I agree that 


I introduced the LP Affiants to the YSL Project and participated in meetings about potential 


investments.  


29. However, it was clear to all involved that Mr. Casey, and not me, was the sole principal of 


Cresford. Mr. Casey set the terms of the LPs’ investment, and Mr. Casey personally guaranteed 
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that investment. When I communicated with the LP Affiants about the possibility of investing in 


YSL, I was communicating the terms set by Mr. Casey as I understood them. My meetings with 


the LP Affiants occurred in my capacity as Cresford’s President of Sales & Marketing, and my 


role was accordingly limited to providing an overview of the YSL Project and my perspective on 


its expected sales performance.  


30. Over the period from January to August 2017, I met with the LP Affiants about the YSL 


Project, including the meetings referenced in the LP Affiants’ affidavits with Mr. Li at Second 


Cup and at the Cresford office; with Mr. Chen at the Cresford office; and with Mr. Lam and his 


existing clients where I introduced them to Mr. Casey.  


31. Beyond these discussions, I also introduced the LPs to Mr. Casey and Cresford’s then-VP 


of Accounting, Howard Ng. It was Mr. Casey and Mr. Ng who were primarily responsible for 


directing and drafting the terms of the LPs’ investments and the preparation of the Limited 


Partnership Agreement (“LPA”), Subscription Agreement Form, Power of Attorney and 


Acknowledgement (“Subscription”), or other documents attached to the LP Affiants’ affidavits.  


F. The Investor Presentation  


32. The Cresford Group put together a slide-deck presentation that summarized, at a high level, 


the investment opportunity in the YSL Project (the “Investor Presentation”). At my meetings 


with the LPs, I would sometimes use the Investor Presentation as a discussion prompt and 


summarize orally the same information contained within it.  


33. The Investor Presentation emphasized Mr. Casey’s role as the sole owner and directing 


mind of the Cresford Group. It touted his “leadership” and “vast business experience.” My name 


did not appear anywhere in the Investor Presentation.  
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34. One of the slides provided an “Overview of Investment” and explained that Cresford was 


projecting that “the investor will receive its invested capital along with an investment return of 


100% of the invested capital”. I echoed that message in my discussions with the LPs.  


35. Another slide provided a Pro Forma Income Statement for the YSL Project, which outlined 


several categories of project costs but did not go into detail about them. The LPs did not ask me 


for details of any of its contractual arrangements, its employee compensation arrangements, or 


anyone else who might be entitled to payment by YSL. 


G. No representation that the “Cresford Group” would not be paid  


36. At paragraph 8 of his affidavit, Mr. Li claims that he was assured that the LPs would be 


paid in full before the “Cresford Group” would receive any “return”. As described below, Cresford 


LP agreed that it would not receive any return on its investment before the LPs received their 


return. This was described in the Investor Presentation and set out in the LP Agreement. The 


relevant terms of the LPA are summarized at paragraph 14 of Mr. Li’s affidavit. 


37. But to the extent that Mr. Li is suggesting that I (or anyone) told him that no member of 


the “Cresford Group” would receive any funds before the LPs were paid in full, he is not correct.  


(i) The waterfall in the Investor Presentation and LP Agreement 


38. Another of the slides in the Investor Presentation described the distribution of profits at the 


conclusion of the YSL Project (the “Waterfall”) as follows: 


Revenue proceeds (after payment of project expenses) will be 


distributed at the end of the project in the following priority: 


➢ First, repayment of all external lenders; 


➢ Second, return of invested capital to the investor; 


➢ Third, distribution of the agreed upon return on investment to the 
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with Cresford was its integrated approach to development, including its “ability to control its own 


construction management” and its “winning sales formula.” 


44. Members of the “Cresford Group” received fees from the YSL Project throughout the 


course of the Project. In fact, the LP Agreement at section 3.4 specifically contemplates payments 


to entities within the “Cresford Group”, as that term is defined in Mr. Li’s affidavit, as each of 


them was owned and controlled by Mr. Casey. 


45. During the course of the project, YSL made very significant payments to members of the 


Cresford Group. The LPs are fully aware of these payments, based on the material produced by 


YSL in the course of its bankruptcy proceeding. These fees include:  


(a) Marketing fees totaling $11.6 million; 


(b) Construction management fees totaling $2.89 million; 


(c) Payments to various Cresford employees. 


These fees are reflected on the general ledgers maintained by Cresford, which are being submitted 


within the Brief of Evidence supporting my submissions. 


46. In addition to these payments, which appear to relate to services rendered by Cresford, 


YSL made a number of intercompany advances to other Cresford entities. The purpose and 


legitimacy of these payments are uncertain. These payments are also shown on Cresford’s general 


ledger and bank statements.  


47. The LPs do not appear to take issue with any of these payments and have not taken any 


steps to address any of them. The LPs only seem to object to payments to me. 
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H. No misrepresentation to the LPs 


48. In their submissions, the LPs accuse me of making misrepresentations to them about the 


Agreement. As I understand it, the LPs’ complaint is that I should have told them about the 


Agreement. I did not tell the LPs the terms of my Agreement, because I did not at that time have 


any idea that it might one day be relevant to them.  


49. I have no legal training. In fact, I do not hold any post-secondary degree. I gained some 


familiarity with legal and accounting issues during my time at Cresford, but this was never a key 


part of my job. I could never have known that events would unfold as they ultimately did, and that 


I would wind up in conflict with the LPs for a limited pool of money after YSL’s insolvency. 


50. First, I never expected that Mr. Casey would terminate me. I intended to stay with Cresford 


until long after the YSL Project was completed. I thought that Mr. Casey shared this intention, 


because he often told me that he wanted me to take over the Cresford Group; 


51. Second, I always believed that YSL would act in the best interest of its stakeholders to 


maximize the value of the YSL Project. I believed that I would remain at YSL, and have the ability 


to ensure that it worked to maximize the value of the YSL Project. As importantly, I trusted Mr. 


Casey to act in the interest of the YSL Project. 


52. When I was terminated, the YSL Project was worth far more than Cresford had invested in 


it. It could have been sold at a price that would have allowed the LPs to earn their full return and 


for me to earn a substantial amount on account of the Profit Share Agreement. 


I. My termination from Cresford 


53. For a period of time after the LPs’ investment, things proceeded extremely well with the 


YSL Project. It was well capitalized and budgeted and did not suffer from cost issues. It had a 
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Page 159


1      perspective -- sorry, we're going to skip ahead to 
2      after the launch of the YSL project in 2019.  What -- 
3      and I'm going to ask you your understanding of the 
4      profit sharing agreement or the agreement at that 
5      time.  Who were the parties to the agreement?  
6                         A.   To the profit sharing 
7      agreement?  
8                         Q.   Correct.  
9                         A.   All the individual 


10      condominium owners of each project.  
11                         Q.   Okay.  And is that something 
12      that you discussed with Mr. Casey?
13                         A.   Yes, we discussed that in, in 
14      the meeting of 2019 with John Papadakis.  
15                         Q.   Did you discuss it other than 
16      in the meeting of 2019 with John Papadakis?  
17                         A.   Well, I mean, I would assume 
18      that one would understand that Cresford Developments 
19      was not a company, and all the individual projects 
20      filed into a corporate structure that I didn't 
21      necessarily completely understand who owned what, et 
22      cetera.  So, I mean, each individual project was the 
23      project that I had a deal with in making my profit.  
24                         Q.   Okay.  But just to come back 
25      to my original question, what -- did you have a 
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1                         A.   So the profit share would be 
2      paid at the end of a project when it's complete.  
3                         Q.   Okay.  And did you have any 
4      discussion about what would happen if you were 
5      terminated or resigned from Cresford?
6                         A.   No.  Because I didn't think 
7      that that would be something we would need to 
8      discuss.  
9                         Q.   Okay.  If Mr. Casey had asked 


10      you to agree that if you were terminated by Cresford, 
11      that your profit sharing entitlement would go away, 
12      would you have been prepared to agree to that?
13                         A.   No.  
14                         Q.   Why not?  
15                         A.   Well, it wasn't something 
16      that I agreed to in terms of the sales and marketing 
17      fee that I would earn, and all of my work was -- the 
18      amount of work that I put into a project, it was 
19      something that a lot of it was front end.  And you 
20      know, in order for these projects to be a success, a 
21      lot of it was front loaded.  So, I mean, in terms of 
22      getting the project marketed, sold, negotiating the 
23      contracts to get it into construction, that would 
24      have been an integral stage in the understanding what 
25      the profit would be, generally, because you would 
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1      discussion about that issue with Mr. Casey, apart 
2      from the discussion that you had with Mr. Papadakis?  
3                         A.   That each individual project?  
4                         Q.   Right.  
5                         A.   It was just something that 
6      was known and assumed.  
7                         Q.   Okay.  And did you have -- 
8      what discussions, if any, did you have with Mr. Casey 
9      about how profits were going to be calculated?  


10                         A.   We would use the project pro 
11      forma for each project.  
12                         Q.   And is that something you 
13      discussed with Mr. Casey?
14                         A.   Yes.  
15                         Q.   Okay.    
16                         A.   Like -- 
17                         Q.   Sorry, go ahead.  
18                         A.   I mean, just like how else 
19      would you know what the profits are of each project?  
20      Like, we had a pro forma on each project that was 
21      distributed on a monthly basis, and that was the 
22      project -- profit for each project.  
23                         Q.   Okay.  And what was your 
24      understanding of when the profit share was going to 
25      be paid?  
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1      have the contingencies in place to take care of, of 
2      any extras.  But, I mean, I didn't -- I would never 
3      agree to forgo my profit for all the work that I was 
4      doing.  
5                         Q.   Okay.  And did you ultimately 
6      take steps to document the agreement?  
7                         A.   So we took steps together to 
8      document the agreement in 2019 with John Papadakis, 
9      who was our corporate lawyer at the time.  We asked 


10      for a meeting at our offices to put the existing 
11      agreement in writing.  
12                         Q.   Okay.  I just want to pause 
13      for a second.  You mentioned Mr. Papadakis.  Do you 
14      have any relationship with Mr. Papadakis, other than 
15      him being Cresford's lawyer?
16                         A.   Yes, he's a friend, and -- 
17      he's a friend, and I'm also the godparent to his 
18      child by marriage.  
19                         Q.   What does that mean, the 
20      godparent by marriage? 
21                         A.   My husband has a relationship 
22      with John.  
23                         Q.   Okay.  And what's the nature 
24      of that relationship?  
25                         A.   So his -- John -- my 
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1      husband's parents were John's godparents.  And so 
2      Chris, my husband, then became the best man and 
3      godparent to his child -- first child.  
4                         Q.   Okay.  And so what prompted 
5      you in 2019 to decide to document this arrangement?  
6                         A.   So, I mean, it had been -- it 
7      had come up over the years several times.  In 2019, 
8      it was a moment in time where YSL had become very 
9      profitable.  And it was under construction, the sales 


10      had been achieved.  We were negotiating to get a 
11      construction mortgage.  And, you know, it was time 
12      that Dan provide me with the paperwork to ensure that 
13      I had my profit properly documented.  
14                         But it was also a time that for, 
15      for succession planning, if something were to happen 
16      to Dan, I was operating the business; I was the face 
17      of Cresford; I was the one who created the brand and 
18      the market knew me as Cresford.  And it was something 
19      that we thought was important, because if something 
20      did happen to Dan health-wise, that the business 
21      carry forward and completed, so that both his estate 
22      and myself could finish the projects and, and nobody 
23      could step in and have the ability to derail me from 
24      earning my profits.  
25                         Q.   Okay.  So returning to this 
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1      each project what the profit was, which was 20 
2      percent.  But also, my sales commission, how each 
3      company owed me the profit, and my arrangements were 
4      with all the individual companies, and talked about 
5      just how it would work in terms of ensuring that both 
6      my interests were protected, and so were Dan's.  
7                         Q.   Okay.  And did you discuss 
8      what percentage of profit you were entitled to?
9                         A.   Yes.  We discussed the 


10      ongoing arrangement of 20 percent.  
11                         Q.   Okay.  And did you discuss at 
12      the meeting who would pay you the profits?  
13                         A.   All the individual entities, 
14      all the project companies of each condominium.  
15                         Q.   Okay.  And did you have at 
16      the meeting, to the best that you can recall, a list 
17      of who those entities were?
18                         A.   No.  We talked about each 
19      project name and John wrote them down.  And, and he 
20      received all of those names after the meeting, all of 
21      the various legal names.  
22                         Q.   Okay.  Did you have a 
23      discussion about what would happen in the event that 
24      any of the companies -- or any of the projects were 
25      sold?
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1      meeting, what was your understanding with respect to 
2      who Mr. Papadakis represented?  
3                         A.   He represented Cresford.  
4                         Q.   Okay.  And did you have a 
5      lawyer at the meeting?  
6                         A.   I did not have a lawyer at 
7      the meeting.  
8                         Q.   And why not?  
9                         A.   I didn't think I needed one.  


10      I would have engage my own lawyers after I had 
11      received formal paperwork.  
12                         Q.   Okay.  And when did the 
13      meeting take place?  
14                         A.   So the meeting took place on 
15      a Saturday, because we were talking about my 
16      employment and profit numbers, which, you know, it 
17      just made sense to have it on a Saturday, where there 
18      wouldn't be many people around.  And so we had it, 
19      you know, at the Cresford offices.  
20                         Q.   Okay.  So describe for me, as 
21      best you can, what you recall being discussed at the 
22      meeting?  
23                         A.   So we went through all of the 
24      various components to my employment contract.  I 
25      talked about just what I was owed, and in terms of 
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1                         A.   No.  
2                         Q.   Okay.  And did you discuss at 
3      the meeting how profits were to be calculated?  
4                         A.   Each project pro forma had 
5      its own -- each project had its own pro forma.  The 
6      profits were based on the actual pro forma for each 
7      project.  
8                         Q.   Okay.  And how many meetings 
9      did you have on this topic?  


10                         A.   We had one meeting at the 
11      office.  
12                         Q.   And so is that the meeting 
13      that you just told me about?
14                         A.   Yes.  
15                         Q.   Okay.  Did you have a further 
16      meeting at the office?
17                         A.   No.  
18                         Q.   Or anywhere, sorry.  Did you 
19      follow-up with Mr. Casey or Mr. Papadakis to ask -- 
20      sorry, let me take a step back.  Did you ever receive 
21      a draft of the agreement?
22                         A.   No.  
23                         Q.   Okay.  Did you follow-up with 
24      Mr. Casey or Mr. Papadakis about the draft of 
25      agreement?  
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IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF  
YG LIMITED PARTNERSHIP AND YSL RESIDENCES INC. 


OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 


AFFIDAVIT OF YUAN (MICHAEL) CHEN 
(sworn December 14, 2022) 


I, Yuan (Michael) Chen, of the City of Markham, in the Province of Ontario, make oath and say 


as follows: 


1. I am a director of E&B Investment Corporation (“E&B”), a Class A Preferred Unit 


holder, and limited partner, of the Debtor YG Limited Partnership (“YG”), and as such 


have knowledge of the matters contained in this affidavit. The facts stated in this affidavit 


are within my personal knowledge or determined from the face of the documents attached 


hereto as exhibits and I believe such information to be true. Where I do not have direct 


knowledge of the matters set out below, I have stated the source of my knowledge and 


believe it to be true. 


2. I am a realtor. I met Maria Athanasoulis for the first time in 2015 at a realtor appreciation 


event. I learned that Ms. Athanasoulis was a senior officer of the Cresford Group of 


companies, a group of condominium development companies. 


3. Ms. Athanasoulis and I met every now and then over the next two years, sometimes for 


social events and sometimes for business. 
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4. In or around May 2017, Ms. Athanasoulis told me about a new Cresford Group 


condominium development called the YSL Project. She told me that the Cresford Group 


was seeking investors in the YSL Project and wondered if any of my clients would be 


interested in investing. 


5. On May 31, 2017, I met with Ms. Athanasoulis at the Cresford Group’s office at 170 


Merton Street, Toronto, to discuss this potential investment opportunity. She told me that 


the investment would provide a 100% return over a 5-6 year period and that a minimum 


of $1 million was required to invest. I was told to keep the potential opportunity 


confidential but to consider whether any of my clients would be interested. 


6. On June 1, 2017, I asked to meet Ms. Athanasoulis at her office again to discuss the YSL 


Project. We met around noon that day. During our meeting, she emphasized the return on 


investment. She told me that she would send me a document following the meeting that 


would have further details. 


7. After the meeting, Ms. Athanasoulis sent me a pdf (the “Investor Presentation”) by 


email that contained information relating to the potential investment. The information in 


the Investor Presentation is consistent with our discussions earlier that day and the day 


before. A copy of the email, with attached Investor Presentation, is attached as Exhibit 


“A”. 


490


ABC - 163



cli

Highlight







 


 


3


8. The Investor Presentation provided, on page 11, that  


Revenue proceeds (after payment of project expenses) will be 
distributed at the end of the project in the following priority: 


 First, repayment of all external lenders; 


 Second, return of invested capital to the investor; 


 Third, distribute the agreed upon return on investment to the 
investor; and 


 Fourth, distribution to Cresford. 


9. After meeting with Ms. Athanasoulis and reading the Investor Presentation, I was 


convinced that the YSL Project was a good investment opportunity. 


10. I was not able to put together $1 million minimum investment amount that Ms. 


Athanasoulis told me I would need to invest. I told Ms. Athanasoulis this and did not 


invest at that time. 


11. Approximately a month later, however, Ms. Athanasoulis told me that the minimum 


investment was reduced to $500,000. 


12. I identified clients who were interested in making this $500,000 investment and we 


incorporated E&B on or about July 7, 2017.  


13. On July 17, 2017, at my request, one of Ms. Athanasoulis’ colleagues (Howard Ng) sent 


me a copy of the documents that would govern an investment in YG as well as another 


copy of the Investor Presentation. A copy of Mr. Ng’s email, with attachments, is 


attached as Exhibit “B”. 
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14. On August 31, 2017, E&B entered into a Subscription Agreement with YG pursuant to 


which it became the owner of 500 Class A Preferred units in YG and agreed to the terms 


of the Amended and Restated Limited Partnership Agreement dated August 4, 2017. A 


copy of the Subscription Agreement is attached as Exhibit "C". 


15. In entering into this agreement and subscribing for units in YG, E&B relied on my 


discussions with Ms. Athanasoulis and the Investor Presentation that she sent me, 


particularly page 11 of that document which described how the proceeds of the YSL 


Project would be distributed. 


16. At no time did Ms. Athanasoulis tell me that she had any agreement to share in YG's 


profits, let alone in priority to YG's limited partners like E&B. 


17. E&B would not have agreed to invest m the YSL Project if it knew that Ms. 


Athanasoulis, one of the Cresford Group's most senior officers, had any right to be paid 


from the proceeds of the YSL Project before the Class A Preferred Unit holders were 


repaid their principal and received their return on investment. 


SWORN remotely via videoconference, 
by Yuan (lyfichael) Chen stated as being 
located in the City of Markham, in the 
Province of Ontario, before me at the City of 
Toronto, in the Province of Ontario, this 14th 
day of December, 2022, in accordance with 
0. Reg 431/20, Administering Oath or 
Declaration Remotely 


Commissioner for Taking Affidavits, etc. 
(or as may be) 


Alexander Soutter 
Barrister & Solicitor 


YUAN( 
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CITATION: YG Limited Partnership and YSL Residences Inc. (Re), 2024 ONSC 1617 


COURT FILE NO.: BK-21-02734090-0031 


DATE: 20240319 


SUPERIOR COURT OF JUSTICE – ONTARIO (COMMERCIAL LIST) 


RE: IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 


1985, c. B-3, as amended 


IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A 


PROPOSAL OF YG LIMITED PARTNERSHIP AND YSL RESIDENCES INC. 


OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 


BEFORE: KIMMEL J. 


COUNSEL: Mark Dunn and Brittni Tee, Lawyers for the Appellant, Maria Athanasoulis  


Matthew Milne-Smith and Chenyang Li, Lawyers for the Proposal Trustee, KSV 


Restructuring Inc.  


Shaun Laubman, Lawyers for 2504670 Canada Inc., 8451761 Canada Inc. and Chi 


Long Inc. 


Alexander Soutter, Lawyers for 2576725 Ontario Inc., Yonge SL Investment 


Limited Partnership, 2124093 Ontario Inc., E&B Investment Corporation, SixOne 


Investment Ltd., Taihe International Group Inc.  


  


HEARD: December 18 and 22, 2023 


ENDORSEMENT  


(APPEAL FROM DISALLOWANCE OF CLAIM) 


The Appeal 


[1] The debtor YSL Residences Inc. (“YSL”) owned a development property (upon which it 


was intended that an 85-story retail and condominium complex in downtown Toronto would be 


built in two stages, the “YSL Project”). YSL was the general partner and held the YSL Project as 


bare trustee for the YG Limited Partnership (“YG”). Maria Athanasoulis was employed by YSL 


and the Cresford group of companies, owned and controlled by Daniel Casey and his family 


members (the "Cresford Group"). 


[2] YSL and YG filed a Proposal under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-


3 (the “BIA”) and were deemed bankrupt on April 21, 2021. The Proposal Trustee, KSV 


Restructuring Inc. (“Proposal Trustee”), was appointed in the context of the Proposal proceedings. 
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apparent on what legal basis a declaration of unenforceability would be the appropriate remedy for 


such a breach, in any event. The alleged breaches of Management Agreement appear to have been 


an after-thought (not mentioned in the LPs’ factum on this appeal). There is no basis upon which 


to find that the Profit Sharing Agreement was a breach of the Management Agreement.  


[119] It has also not been established that the Profit Sharing Agreement constitutes a prohibited 


Related Party agreement under s. 3.6(b) of the LPA. The Profit Sharing Agreement was entered 


into before the LPA, although the percentage of shared profits increased after the LPA was signed).  


The LPs claim not to have been told about either the original or amended Profit Sharing 


Agreement. The Profit Sharing Agreement was found by the Arbitrator to be binding and 


enforceable as between the parties to it, YSL and Ms. Athanasoulis.  


[120] The LPs have presented no evidence to establish that the Profit Sharing Agreement was 


not on market terms. The Arbitrator found that there was “nothing disproportionate, in the realm 


of executive compensation,” about the Profit Sharing Agreement, in light of Ms. Athanasoulis’ 


value and contributions to the YSL Project (and the Cresford Group’s other projects). The evidence 


before the Arbitrator was that a third party marketing company would have charged 1.5% of sales 


and expected to have been paid earlier. The LPs were not party to the Profit Sharing Agreement 


and complain that they were not party to the Arbitration and should not be bound by findings made 


by the Arbitrator. If the LPs had wanted the court to revisit that determination for purposes of this 


appeal that would have required some further direct evidence.  


[121] There is no basis upon which the court could or should conclude based on the record on 


this appeal that the Profit Sharing Agreement is unenforceable as a result of the alleged breaches 


of the LPA and the Sales Management Agreement. These arguments raised by the LPs do not 


affect the court’s determinations earlier in this endorsement that the Profit Sharing Claim is a 


provable claim and should be valued. 


Additional Issues Raised by the LPs 


[122] The LPs claim that the Profit Sharing Agreement was a “secret” undisclosed agreement.  


They assert that she made misrepresentations by omission (by not disclosing the existence and 


terms of the Profit Sharing Agreement).  They claim that statements made by Ms. Athanasoulis 


regarding the priority of payments to the LPs over any payments out to Cresford Group members 


were misleading if they were not intended to include payments to Ms. Athanasoulis, who they 


(rightly or wrongly) understood to be a member of the Cresford Group.  They say they were 


induced to advance funds as a result of these representations.  They assert that even if she owed 


no duty to them directly, she knowingly assisted in the alleged misrepresentations made to them 


by others.   


[123] The LPs rely on cases that extend fiduciary disclosure duties and duties not to self-deal to 


general partners and their directors and officers such as Naramalta Development Corp. v. Therapy 


General Partner Ltd. 2012 BCSC 191, at paras. 63–64 and 71–72; OSC v. Go-to Developments 


Holdings Inc. (October 31, 2023), Toronto, CV-21-00673521(S.C.), per Steele J.; Advanced Realty 


Funding Corp. v. Bannink (1979), 27 O.R. (2d) 193 (C.A.); and Extreme Venture Partners Fund 


1 LP v. Varma, 2021 ONCA 853, 24 B.L.R. (6th) 38, at paras. 74 and 86–89, leave to appeal 


refused. 
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[124] Ms. Athanasoulis denies that the existence of the Profit Sharing Agreement renders her 


statements about the Cresford Group to be untrue or misleading. Further, she denies any duty to 


make disclosure and argues that this situation (that she and the LPs would be competing for the 


same pool of funds) was not reasonably foreseeable. In any event, these alleged misrepresentations 


are not properly raised in the context of the Proposal Trustee’s determination of the validity and 


quantum of the Profit Share Claim.  


[125] The 250 LPs have commenced a separate lawsuit against Ms. Athanasoulis, and others, 


asserting claims against them personally in respect of the alleged misrepresentations and breaches 


of fiduciary and other duties arising out of the failure to disclose her Profit Sharing Agreement to 


them. All of the LPs have raised these issues with the Proposal Trustee as further grounds for 


disallowing her Profit Share Claim, but their allegations were not among the grounds relied upon 


in the Disallowance.  


[126] While the 250 LPs confirmed that there would be a res judicata or estoppel argument 


against re-litigating these claims in another context if the court decides these issues in this appeal, 


there remains the more fundamental concern that these issues fall outside of the scope of the 


standing that was granted to the LPs in the context of the Profit Share Claim, which was to raise 


issues that they were uniquely situated to address relating to the determination of that claim. Those 


issues include matters relating to the validity and enforceability of the Profit Share Agreement 


having regard to the provisions and restrictions under the agreements that the LPs were party to, 


such as the LPA and the Management Agreement. Those grounds have been addressed in the 


preceding section of this endorsement.  


[127] The other claims of the LPs, which include an estoppel argument arising out of the alleged 


misrepresentations and breaches of duties by Ms. Athanasoulis, or her alleged knowing assistance 


of breaches by others, are not properly adjudicated in the context of the determination and 


valuation of the Profit Share Claim. Further, Ms. Athanasoulis points out that the LPs have not put 


forward evidence of their reliance on the representations to enable any ruling to be made in their 


favour.   


[128] The mere allegation of an “omission” to make disclosure is not sufficient to determine their 


claims in the circumstances of this case.  Not only is there a dispute about Ms. Athanasoulis' status 


as a member of the "Cresford Group", but the LPAs expressly preclude reliance upon extra-


contractual representations. The facts surrounding these allegations against Ms. Athanasoulis are 


not settled, which could explain why this was not one of the reasons relied upon by the Proposal 


Trustee in the disallowance of the Profit Share Claim.  This case is distinguishable from OSC v. 


Go-To Developments Holdings Inc., at paras. 10-16; 25-26 that the LPs seek to rely upon, 


involving alleged misrepresentations made by a director and shareholder.  


[129] This is not the forum for determining those other claims by the LPs. The determination of 


those claims involves contentious factual disputes and credibility assessments. The issues raised 


by the LPs cannot be properly adjudicated in a summary fashion on a paper record in the context 


of this appeal. Ultimately, these are matters that are more properly addressed between Ms. 


Athanasoulis and the LPs outside of the context of these insolvency proceedings.  It would not be 


reasonable or appropriate for the court to attempt to determine the LPs’ claims for breach of 


fiduciary duty and misrepresentation, etc. on this appeal.  
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[130] These claims by the LPs (for alleged misrepresentations, breaches of fiduciary and other 


duties, estoppel and knowing assistance) are extraneous to the Trustee’s Disallowance and to any 


future valuation of the Profit Share Claim. It may be that the valuation of the Profit Share Claim 


for purposes of the BIA process could have some bearing upon those other claims, but that is an 


issue for another day and another court.6 


[131] However, findings have been made regarding the enforceability and validity of the Profit 


Sharing Agreement and the subordination issue for purposes of the determination of priority of 


claims in these BIA proceedings and will be binding upon the LPs in any future proceedings. 


Valuation and Damages 


[132] At paragraph 63 of the Claims Procedure Endorsement, the court clarified that: 


To be clear, it is not expected that there will be any material or 


submissions at this time regarding the Future Oriented Damages 


(whether calculated at the repudiation date or the Proposal date). If Ms. 


Athanasoulis is successful on appeal of any disallowance of the Profit 


Share Claim, the parties shall make an appointment for a case 


conference before me (if my schedule permits within the time frame 


requested) to seek directions about the process for the determination of 


the more complex valuation question that will likely require expert 


input. 


[133] Since Ms. Athanasoulis has succeeded on her appeal of the Disallowance, the Profit Share 


Claim needs to be valued. The Profit Share Claim is a claim for unliquidated damages for the 


breach of the Profit Sharing Agreement in December 2019 that was accepted in January 2020 (by 


correspondence and eventually the issuance of a statement of claim seeking to recover damages 


for this breach, among other damages). The April 30, 2021 bankruptcy date may also be relevant 


to this determination. The relevance and impact of intervening events remains an open question. 


Expert inputs may be appropriate on this and other points. That will be for Ms. Athanasoulis and 


the Proposal Trustee to decide. 


[134] Ms. Athanasoulis has provided sufficient foundational evidence to satisfy the court that, 


while it may be difficult, efforts should be made to value the Profit Share Claim. As previously 


directed, the parties shall arrange to attend before me on a case conference at which proposals will 


be made and directions will be provided regarding the process for the valuation of the Profit Share 


Claim.    


 


 


6 The same may be true for the ongoing litigation that Ms. Athanasoulis has commenced against Mr. Casey regarding 


the alleged breaches of his fiduciary and other duties to attain, or at least maintain, the profitability of the YSL Project 


(and other Cresford Group projects) and to keep the YSL Project out of insolvency. 
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FORM 77 


Notice of Disallowance of Claim, Right to Priority or Security or Notice of Valuation of 
Claim 


(Subsection 135(3) of the Bankruptcy and Insolvency Act) 


TAKE NOTICE THAT: 


As Licensed Insolvency Trustee acting IN THE MATTER OF THE NOTICES OF INTENTION TO 
MAKE A PROPOSAL OF YG LIMITED PARTNERSHIP AND YSL RESIDENCES INC. 
(collectively, "YSL"), KSV Restructuring Inc. (the "Trustee") has disallowed the unsecured claim 
of Maria Athanasoulis, in part, pursuant to subsection 135(2) of the Bankruptcy and Insolvency 
Act (the "BIA"), for the reasons set out below. 


Your Proof of Claim, as filed with the Trustee, claims: 


1. $1 million in respect of damages for wrongful dismissal (the "Wrongful Dismissal 
Claim"); and 


2. $18 million in respect of damages for breach of an oral agreement that YSL would pay 
Ms. Athanasoulis 20% of the profits earned on the YSL project (the "Profit Share Claim"). 


In determining your claims, the Trustee has reviewed and is relying on the following, which 
represents the support and record for your claim: 


1. the Proof of Clam, as filed; 


2. all material on the record in these proposal proceedings to date, together with all material 
on the record in the proceedings by the limited partners of YG Limited Partnership (the 
"LPs") against YSL Residences Inc. et al. in Court file numbers CV-21-00661386-00CL 
and CV-21-00661530-00CL; 


3. the partial arbitration award of Mr. William G. Horton (the "Arbitrator") dated March 28, 
2022 (the "Partial Award"); 


4. all material filed and produced, and all testimony given, in the "Phase 1" arbitration (the 
"Arbitration") before the Arbitrator; and 


5. all submissions and evidence received by the Trustee from counsel to the LPs, counsel to 
Concord Properties Developments Corp., the sponsor of YSL's proposal (the "Proposal 
Sponsor"), counsel to YSL, and counsel to Ms. Athanasoulis in respect of any information 
requests of the Trustee and all related examination and cross-examination transcripts. 


Wrongful Dismissal Claim 


Pursuant to a Notice of Disallowance of Claim dated March 30, 2023, the Trustee determined to 
allow the Wrongful Dismissal Claim in the amount of $880,000 as an unsecured claim. 


4150-8267-1426.9 
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most that would be available for distribution to the LPs is approximately $16 million, 3 which is less 
than the amount of their capital contribution plus their preferred return. Accordingly, the disposition 
of the YSL project in these proceedings also will not result in any profit earned by Cresford. 


Ms. Athanasoulis provided evidence in the Arbitration that "profit" pursuant to her PSA is 
determined by taking revenue, minus costs, minus the amount returned to the LPs, "and the 
balance is your net profit".4 Again, on this basis, there is no profit earned by YSL. 


To the extent that Ms. Athanasoulis claims that she is entitled to a share of unrealized hypothetical 
gains on the YSL project as of the date of her dismissal, the Trustee notes that this is contrary to 
an essential term of the PSA established by the Arbitrator. The Arbitrator found that profits were 
to be calculated based on certain pro forma financial statements prepared from time to time in 
connection with the YSL project, but only payable when earned at the completion of the YSL 
project. There is no dispute that the pro formas would be revised continuously throughout the life 
of the YSL project in order to take into account actual events that transpired. Ms. Athanasoulis 
cannot claim a share in profits based on an unrealized vision of the YSL project that, as we now 
know, will never materialize, because Cresford no longer owns the project and no profits had been 
earned at the date she was terminated. 


Finally, the Trustee is aware that Ms. Athanasoulis advances, as an alternative theory of her 
claim, that Cresford actually earned profits as a result of the transactions with the Proposal 
Sponsor related to these proposal proceedings. Many of the factual bases of this claim are 
disputed by the LPs, the Proposal Sponsor, and YSL. The Trustee does not believe that it is 
necessary to resolve those factual disputes in order to determine Ms. Athanasoulis' claim because 
regardless of the disputed factual allegations made by Ms. Athanasoulis, the YSL project did not 
generate a profit for Cresford for the reasons set out elsewhere in this Notice. It is uncontested, 
and indeed admitted, that Ms. Athanasoulis was only to receive her share of the profits when 
Cresford did-after the LPs had been repaid their capital and earned their entire preferred return. 
It is also uncontested that the LPs have not, and due to lack of available funds will not, receive all 
such amounts. As a result, by definition Cresford cannot have earned a profit, and Ms. 
Athanasoulis cannot claim a share of a non-existent profit. 


Profit Share Claim is Subordinated 


In connection with the Arbitration, Ms. Athanasoulis admitted three times under oath - in 
discovery, in direct examination, and on cross-examination - that any entitlement to a profit-share 
she may have would arise only after the LPs are repaid their original investment. 


3 Assuming that claims filed by CBRE, Zhang and Athanasoulis claims are all disallowed. As of the date of 
this notice, the appeal by certain of the LPs regarding the claim of CBRE was dismissed by the Court of 
Appeal for Ontario and therefore that claim is likely to be accepted for approximately $1.2 million. It is 
unknown whether the LPs will seek leave to appeal in respect of this decision. If the claims of CBRE and 
Zhang are allowed, as now appears likely, the maximum amount that would be available for distribution to 
the LPs would be approximately $13.8 million. 
4 Transcript of Direct Examination of Ms. Athanasoulis on February 22, 2022, page 153, lines 13-23 
(emphasis added). 
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2022-08-17, 12:30 PMRogers Yahoo Mail - YSL Pro Forma Package


Page 1 of 1https://mail.yahoo.com/d/search/keyword=YSL?.intl=ca&.lang=en-CA


YSL Pro Forma Package


From: Howard Ng (hng@cresford.com)


To: paullamtcms@rogers.com


Cc: mathanasoulis@cresford.com


Date: Tuesday, June 13, 2017, 04:17 PM EDT


YSL Pro Forma Pack 6.13.2017 FINAL Presentation.pdf
778.4kB


Hi Paul,


 


As per your request, please find attached a copy of the YSL Pro Forma Package.


 


Please feel free to let me know if you have any questions. 


 


Howard Ng, CPA, CA


Director, Accounting and Finance


Cresford Developments 
T: 416.971.7557 ext. 232 | F: 416.971.9504 | C: 647.970.4031


E: hng@cresford.com
170 Merton Street | Toronto Ontario | M4S 1A1
www.cresford.com
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Overview of Cresford


Cresford Developments (Cresford) is a group of private companies and partnerships wholly owned by Daniel C.


Casey and his family trust.


In business for over 40 years, under the leadership of Mr. Casey and his talented Executive Management Team,


Cresford has completed over 60 residential developments and over 20,000 residences.


With a proven track record, Cresford relies on its understanding of the Toronto real estate market and in-depth


knowledge to transform each location through thoughtful decisions on architecture, product and quality. The


ability to execute a winning sales formula and the capability to control its own construction management have


solidified the company’s success. Cresford’s commitment to deliver on its promise to the consumer has helped


define Cresford as a mid market luxury brand in the Downtown Toronto condominium market.


Cresford has a long-standing and solid relationship with all levels of government in Canada including municipal,


provincial and federal. It is proud to have met the exacting governance standards and rigorous due diligence


requirements of various public institutions and to have been selected by them to partner on real estate transactions


that strengthen Toronto communities. Most recent partners include The Children’s Aid Society, YMCA, Canada


Post Corporation, British Columbia Investment Management Corporation and Ryerson University.


Mr. Casey’s business experience extends beyond his primary focus on residential development. He is also a


founding shareholder and board member of Onex Corporation, one of the largest publicly traded private equity


investment firms in Canada.


Cresford’s successful history has led to alliances with top professionals, consultants and business owners to create


the very best residential communities.
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For the past 40 years, our mission is to be Canada’s number one choice for modern, luxury
condominium living. We strive to bring the latest, most innovative condominium lifestyles that
appeal to today’s smart, savvy, sophisticated purchasers. We associate with world-leading fashion
and luxury brands as well as renowned architects and design firms to create the ultimate signature
expression of elegant condominium living. We are driven by our commitment to create products
that are truly special that meet our consumers demands. Cresford has a reputation of building
timeless, high quality, design focused landmark developments.


The Cresford Difference


✓ Timeless architecture
✓ Exceptional locations
✓ Marketing experience that connects the purchaser with the location and product
✓ Strong branding
✓ Well-established company with a proven track record
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2009 2010 2013 2014 2016 2017 2018 2019 2020 2022


CASA
Completed


BSN
Completed


NXT
Completed


NXT 2
Completed


Lofts399
Completed


MYC
Completed


1Thousand Bay
Completed


CASA II
Completed


CASA III
Under Construction


VOX
Under Construction


The Clover
Under Construction


Halo
Construction 2017


YSL
Under Development


Timeline 2009 – Current


Cresford commands a high price per square foot in comparison to its competitors and the premium is reflected in its 
product.


In the last 8 years, Cresford has cultivated a combined portfolio of over 6,000 residential units, 187,000 sf of retail 
space, 220,000 sf of office, totaling over $3 billion dollars of value.


59 Hayden
Under Construction
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YSL Investment Opportunity


With Cresford’s strength in the market place for over 40 years and a 
well-established business model, we want to provide investors with 
the opportunity to experience the Cresford difference and create a 
long term relationship with an exclusive few to share in our continued 
successes. 
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Exceptional Location


✓ High profile position at the corner of Yonge and Gerrard


✓ One block from the Toronto Eaton Centre, which attracts the most visitors of 
any of Toronto's tourist attractions. It is North America’s busiest mall


✓ Steps from Yonge & Dundas, ranked as Toronto’s Busiest Intersection with 
129,704 in weekly traffic volume (Source: City of Toronto Transportation 
Services, 2015)


✓ The Property is also in close proximity to the University of Toronto, Ryerson 
University, Mount Sinai Hospital, Toronto General Hospital, SickKids 
Hospital, Dundas Square and Toronto Eaton Centre
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Highly Accessible


✓ The College and Dundas subway stations are just steps from the Property, 
providing direct access to the Yonge-University subway line and connections 
to the Bloor-Danforth subway line. 


✓ Union Station, Toronto’s main transit hub is only three stops south of 
Dundas subway station and offers commuter services throughout the GTA 
and the surrounding areas via Toronto Transit Comission (TTC), GO Transit 
bus and train routes, Greyhound buses, and the VIA Rail system. 


627


ABC - 192







Overview of Investment


➢ Investors invest in the partnership units as limited partners of YSL LP.  


➢ YSL LP provides a mortgage to YG LP (the mortgage will be ranked junior to 
construction lenders,  mezzanine lenders and deposit insurers).


➢ Upon the completion of the project, we are projecting that the investor will 
receive its invested capital along with an investment return of 100% of the 
invested capital.   
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Overview of Security


The limited partners of YSL LP have the following security for their investments 
in the limited partnership units of YSL LP:


➢ A standard charge is registered on title of the land indicating that YSL LP is a 
mortgagee of the land. 


➢ The nominee company, the registered owner of the land provides a corporate 
guarantee to YSL LP.   
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Overview of Investment Structure
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Distribution of Invested Capital and Return


Revenue proceeds (after payment of project expenses) will be 
distributed at the end of the project in the following priority: 


➢ First, repayment of all external lenders; 


➢ Second, return of invested capital to the investor;


➢ Third, distribute the agreed upon return on investment to the 


investor; and


➢ Fourth, distribution to Cresford.
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YSL Pro Forma Income Statement


YSL pro forma income statement
Total building area 1,046,241              s.f


Total saleable area - Residential 756,453                 s.f


Total saleable area - Office 105,817                 s.f


Total saleable area - Retail 92,493                  s.f


Project revenue $
Residential 820,756,750          


Office 38,080,834            


Retail 123,010,746          


Parking and lockers and other 35,550,000            


Recoveries (Tarion/development charges) 23,572,845            


Total project revenue 1,040,971,173        


Project costs
Land purchase 168,000,000          


Land transfer tax 5,082,400              


Development levies and permits 72,396,998            


Construction costs 309,871,381          


Design, marketing and administration 126,368,532          


Tarion fees 1,571,545              


Total project costs 683,290,855          


Net project income before financing 357,680,318          


Financing costs 225,052,212          


Net project income 132,628,106          
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Contact


Daniel C. Casey


416.971.7757


dan@cresford.com
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Forward-looking Statements


This presentation may contain forward-looking statements and information relating to expected future events and 


financial and operating results and projections, including statements regarding growth and investment 


opportunities and targeted returns, that involve risks and uncertainties. Such forward-looking information is 


typically indicated by the use of words such as “will”, “may”, “expects” or “intends”. The forward-looking 


statements and information contained in this presentation include statements regarding expected or targeted 


investment returns and performance. These statements are based on management’s current expectations, 


intentions and assumptions which management believes to be reasonable having regard to its understanding of 


prevailing market conditions and the current terms on which investment opportunities may be available.


Projected returns are based in part on projected cash flows for incomplete projects. Numerous factors, many of 


which are not in Cresford’s control, and including known and unknown risks, general and local market conditions 


and general economic conditions (such as prevailing interest rates and rates of inflation) may cause actual 


investment performance to differ from current projections. Accordingly, although we believe that our anticipated 


future results, performance or achievements expressed or implied by the forward-looking statements and 


information are based upon reasonable assumptions and expectations, the reader should not place undue reliance 


on forward-looking statements and information. If known or unknown risks materialize, or if any of the 


assumptions underlying the forward-looking statements prove incorrect, actual results may differ materially from 


management expectations as projected in such forward-looking statements. 


Cresford and its affiliates disclaim any intention or obligation to update or revise any forward-looking statements, 


whether as a result of new information, future events or otherwise, unless required by applicable law.
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This is Exhibit “A” referred to in the 
Affidavit of Yuan (Michael) Chen sworn by Yuan (Michael) 


Chen at the City of Toronto, in the Province of Ontario, 
before me this 14th day of December, 2022 in accordance 
with O. Reg. 432/20, Administering Oath or Declaration 


Remotely. 


 


 


A Commissioner for taking affidavits 


 


ALEXANDER SOUTTER 
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发件人: Maria Athanasoulis <mathanasoulis@cresford.com> 
发送时间: 2017 年 6 月 1 日 22:47 
收件人: michaelychen@hotmail.com <michaelychen@hotmail.com> 
主题:  
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Overview of Cresford
Cresford Developments (Cresford) is a group of private companies and partnerships wholly owned by Daniel C.
Casey and his family trust.


In business for over 40 years, under the leadership of Mr. Casey and his talented Executive Management Team,
Cresford has completed over 60 residential developments and over 20,000 residences.


With a proven track record, Cresford relies on its profound understanding of the Toronto real estate market and
in-depth knowledge to transform each location through thoughtful and correct decisions on architecture, product
and quality. The ability to execute a winning sales formula and the capability to control its own construction
management have solidified the company’s success. Cresford’s proven commitment to deliver on its promise to
the consumer has helped define Cresford as a mid market luxury brand in the Downtown Toronto condominium
market.


Cresford has a long-standing and solid relationship with all levels of government in Canada including municipal,
provincial and federal. It is proud to have met the exacting governance standards and rigorous due diligence
requirements of various public institutions and to have been selected by them to partner on real estate transactions
that strengthen Toronto communities. Most recent partners include The Children’s Aid Society, YMCA, Canada
Post Corporation, British Columbia Investment Management Corporation and Ryerson University.


Mr. Casey’s vast business experience extends beyond his primary focus on residential development. He is also a
founding shareholder and board member of Onex Corporation, one of the largest publicly traded private equity
investment firms in Canada.


Cresford’s successful history has led to alliances with top professionals, consultants and business owners to create
the very best residential communities.
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For the past 40 years, our mission is to be Canada’s number one choice for modern, luxury
condominium living. We strive to bring the latest, most innovative condominium lifestyles that
appeal to today’s smart, savvy, sophisticated purchasers. We associate with world-leading fashion
and luxury brands as well as renowned architects and design firms to create the ultimate signature
expression of elegant condominium living. We are driven by our commitment to create products
that are truly special that meet our consumers demands. Cresford has a reputation of building
timeless, high quality, design focused landmark developments.


The Cresford Difference


ü Timeless architecture
ü Exceptional locations
ü Marketing experience that connects the purchaser with the location and product
ü Strong branding
ü Well-established company with a proven track record
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2009 2010 2013 2014 2016 2017 2018 2019 2020 2022


CASA
Completed


BSN
Completed


NXT
Completed


NXT 2
Completed


Lofts399
Completed


MYC
Completed


1Thousand Bay
Completed


CASA II
Completed


CASA III
Under Construction


VOX
Under Construction


The Clover
Under Construction


Halo
Construction 2017


YSL
Under Development


Timeline 2009 – Current
Cresford commands a high price per square foot in comparison to its competitors and the premium is reflected in its 
product.
In the last 8 years, Cresford has cultivated a combined portfolio of over 6,000 residential units, 187,000 sf of retail 
space, 220,000 sf of office, totaling over $3 billion dollars of value.


59 Hayden
Under Construction
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YSL Investment Opportunity


With Cresford’s strength in the market place for over 40 years and a 
well-established business model, we want to provide accredited real 
estate investors with the opportunity to experience the Cresford 
difference and create a long term relationship with an exclusive few to 
share in our continued successes. 
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Exceptional Location


ü High profile position at the corner of Yonge and Gerrard


ü One block from the Toronto Eaton Centre, which attracts the most visitors of 
any of Toronto's tourist attractions. It is North America’s busiest mall


ü Steps from Yonge & Dundas, ranked as Toronto’s Busiest Intersection with 
129,704 in weekly traffic volume (Source: City of Toronto Transportation 
Services, 2015)


ü The Property is also in close proximity to the University of Toronto, Ryerson 
University, Mount Sinai Hospital, Toronto General Hospital, SickKids 
Hospital, Dundas Square and Toronto Eaton Centre
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Highly Accessible


ü The College and Dundas subway stations are just steps from the Property, 
providing direct access to the Yonge-University subway line and connections 
to the Bloor-Danforth subway line. 


ü Union Station, Toronto’s main transit hub is only three stops south of 
Dundas subway station and offers commuter services throughout the GTA 
and the surrounding areas via Toronto Transit Comission (TTC), GO Transit 
bus and train routes, Greyhound buses, and the VIA Rail system. 
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Overview of Investment


Ø Investors invest in the partnership units as limited partners of YSL LP.  


Ø YSL LP provides a mortgage to YG LP (the mortgage will be ranked junior to 
construction lenders,  mezzanine lenders and deposit insurers)


Ø Upon the completion of the project, the investor will receive its invested 
capital along with an investment return of 100% of the invested capital.   
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Overview of Security


The limited partners of YSL LP have the following securities for their 
investments in the limited partnership units of YSL LP:


➢ A standard charge is registered on title of the land indicating that YSL LP is a
mortgagor of the land. 


➢ The nominee company, the registered owner of the land provides a corporate 
guarantee to YSL LP. 


503


ABC - 176







Overview of Investment Structure
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Distribution of Invested Capital and Return


Revenue proceeds (after payment of project expenses) will be 
distributed at the end of the project in the following priority: 


➢ First, repayment of all external lenders; 


➢ Second, return of invested capital to the investor;


➢ Third, distribute the agreed upon return on investment to the 


investor; and


➢ Forth, distribution to Cresford.
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YSL Pro Forma Income Statement
YSL pro forma income statement
Total building area 1,046,241              s.f
Total saleable area - Residential 756,453                 s.f
Total saleable area - Office 105,817                 s.f
Total saleable area - Retail 92,493                  s.f


Project revenue $
Residential 820,756,750          
Office 38,080,834            
Retail 123,010,746          
Parking and lockers and other 35,550,000            
Recoveries (Tarion/development charges) 23,572,845            
Total project revenue 1,040,971,173        


Project costs
Land purchase 168,000,000          
Land transfer tax 5,082,400              
Development levies and permits 72,396,998            
Construction costs 309,871,381          
Design, marketing and administration 126,368,532          
Tarion fees 1,571,545              
Total project costs 683,290,855          


Net project income before financing 357,680,318          


Financing costs 225,052,212          


Net project income 132,628,106          
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Contact


Maria Athanasoulis
President
416.971.7757


maria@cresford.com
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Forward-looking Statements


This presentation may contain forward-looking statements and information relating to expected future events and 
financial and operating results and projections, including statements regarding growth and investment 
opportunities and targeted returns, that involve risks and uncertainties. Such forward-looking information is 
typically indicated by the use of words such as “will”, “may”, “expects” or “intends”. The forward-looking 
statements and information contained in this presentation include statements regarding expected or targeted 
investment returns and performance. These statements are based on management’s current expectations, 
intentions and assumptions which management believes to be reasonable having regard to its understanding of 
prevailing market conditions and the current terms on which investment opportunities may be available.


Projected returns are based in part on projected cash flows for incomplete projects. Numerous factors, many of 
which are not in Cresford’s control, and including known and unknown risks, general and local market conditions 
and general economic conditions (such as prevailing interest rates and rates of inflation) may cause actual 
investment performance to differ from current projections. Accordingly, although we believe that our anticipated 
future results, performance or achievements expressed or implied by the forward-looking statements and 
information are based upon reasonable assumptions and expectations, the reader should not place undue reliance 
on forward-looking statements and information. If known or unknown risks materialize, or if any of the 
assumptions underlying the forward-looking statements prove incorrect, actual results may differ materially from 
management expectations as projected in such forward-looking statements. 


Cresford and its affiliates disclaim any intention or obligation to update or revise any forward-looking statements, 
whether as a result of new information, future events or otherwise, unless required by applicable law.
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Overview of Cresford
Cresford Developments (Cresford) is a group of private companies and partnerships wholly owned by Daniel C.
Casey and his family trust.


In business for over 40 years, under the leadership of Mr. Casey and his talented Executive Management Team,
Cresford has completed over 60 residential developments and over 20,000 residences.


With a proven track record, Cresford relies on its profound understanding of the Toronto real estate market and
in-depth knowledge to transform each location through thoughtful and correct decisions on architecture, product
and quality. The ability to execute a winning sales formula and the capability to control its own construction
management have solidified the FRPSDQ\¶V success. &UHVIRUG¶V proven commitment to deliver on its promise to
the consumer has helped define Cresford as a mid market luxury brand in the Downtown Toronto condominium
market.


Cresford has a long-standing and solid relationship with all levels of government in Canada including municipal,
provincial and federal. It is proud to have met the exacting governance standards and rigorous due diligence
requirements of various public institutions and to have been selected by them to partner on real estate transactions
that strengthen Toronto communities. Most recent partners include The &KLOGUHQ¶V Aid Society, YMCA, Canada
Post Corporation, British Columbia Investment Management Corporation and Ryerson University.


Mr. &DVH\¶V vast business experience extends beyond his primary focus on residential development. He is also a
founding shareholder and board member of Onex Corporation, one of the largest publicly traded private equity
investment firms in Canada.


&UHVIRUG¶V successful history has led to alliances with top professionals, consultants and business owners to create
the very best residential communities.
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For the past 40 years, our mission is to be &DQDGD¶V number one choice for modern, luxury
condominium living. We strive to bring the latest, most innovative condominium lifestyles that
appeal to WRGD\¶V smart, savvy, sophisticated purchasers. We associate with world-leading fashion
and luxury brands as well as renowned architects and design firms to create the ultimate signature
expression of elegant condominium living. We are driven by our commitment to create products
that are truly special that meet our consumers demands. Cresford has a reputation of building
timeless, high quality, design focused landmark developments.


The Cresford Difference


9 Timeless architecture
9 Exceptional locations
9 Marketing experience that connects the purchaser with the location and product
9 Strong branding
9 Well-established company with a proven track record
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2009 2010 2013 2014 2016 2017 2018 2019 2020 2022


CASA
Completed


BSN
Completed


NXT
Completed


NXT 2
Completed


Lofts399
Completed


MYC
Completed


1Thousand Bay
Completed


CASA II
Completed


CASA III
Under Construction


VOX
Under Construction


The Clover
Under Construction


Halo
Construction 2017


YSL
Under Development


Timeline 2009 ± Current
Cresford commands a high price per square foot in comparison to its competitors and the premium is reflected in its 
product.


In the last 8 years, Cresford has cultivated a combined portfolio of over 6,000 residential units, 187,000 sf of retail 
space, 220,000 sf of office, totaling over $3 billion dollars of value.


59 Hayden
Under Construction
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YSL Investment Opportunity


:LWK�&UHVIRUG¶V�VWUHQJWK�LQ�WKH�PDUNHW�SODFH�IRU�RYHU����\HDUV�DQG�D�
well-established business model, we want to provide investors with 
the opportunity to experience the Cresford difference and create a 
long term relationship with an exclusive few to share in our continued 
successes. 
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Exceptional Location


9 High profile position at the corner of Yonge and Gerrard


9 One block from the Toronto Eaton Centre, which attracts the most visitors of 
DQ\�RI�7RURQWR
V�WRXULVW�DWWUDFWLRQV��,W�LV�1RUWK�$PHULFD¶V�EXVLHVW�PDOO


9 6WHSV�IURP�<RQJH�	�'XQGDV��UDQNHG�DV�7RURQWR¶V�%XVLHVW�,QWHUVHFWLRQ�ZLWK�
129,704 in weekly traffic volume (Source: City of Toronto Transportation 
Services, 2015)


9 The Property is also in close proximity to the University of Toronto, Ryerson 
University, Mount Sinai Hospital, Toronto General Hospital, SickKids 
Hospital, Dundas Square and Toronto Eaton Centre
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Highly Accessible


9 The College and Dundas subway stations are just steps from the Property, 
providing direct access to the Yonge-University subway line and connections 
to the Bloor-Danforth subway line. 


9 8QLRQ�6WDWLRQ��7RURQWR¶V�PDLQ�WUDQVLW�KXE�LV�RQO\�WKUHH�VWRSV�VRXWK�RI�
Dundas subway station and offers commuter services throughout the GTA 
and the surrounding areas via Toronto Transit Comission (TTC), GO Transit 
bus and train routes, Greyhound buses, and the VIA Rail system. 
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Overview of Investment


¾ Investors invest in the partnership units as limited partners of YSL LP.  


¾ YSL LP provides a mortgage to YG LP (the mortgage will be ranked junior to 
construction lenders,  mezzanine lenders and deposit insurers).


¾ Upon the completion of the project, the investor will receive its invested 
capital along with an investment return of 100% of the invested capital.   


169


ABC - 155







Overview of Security


The limited partners of YSL LP have the following securities for their 
investments in the limited partnership units of YSL LP:


¾ A standard charge is registered on title of the land indicating that YSL LP is a 
mortgagee of the land. 


¾ The nominee company, the registered owner of the land provides a corporate 
guarantee to YSL LP.   
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Overview of Investment Structure
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Distribution of Invested Capital and Return


Revenue proceeds (after payment of project expenses) will be 
distributed at the end of the project in the following priority: 


¾ First, repayment of all external lenders; 


¾ Second, return of invested capital to the investor;


¾ Third, distribute the agreed upon return on investment to the 


investor; and


¾ Fourth, distribution to Cresford.
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YSL Pro Forma Income Statement


YSL pro forma income statement
Total building area 1,046,241              s.f
Total saleable area - Residential 756,453                 s.f
Total saleable area - Office 105,817                 s.f
Total saleable area - Retail 92,493                  s.f


Project revenue $
Residential 820,756,750          
Office 38,080,834            
Retail 123,010,746          
Parking and lockers and other 35,550,000            
Recoveries (Tarion/development charges) 23,572,845            
Total project revenue 1,040,971,173        


Project costs
Land purchase 168,000,000          
Land transfer tax 5,082,400              
Development levies and permits 72,396,998            
Construction costs 309,871,381          
Design, marketing and administration 126,368,532          
Tarion fees 1,571,545              
Total project costs 683,290,855          


Net project income before financing 357,680,318          


Financing costs 225,052,212          


Net project income 132,628,106          
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Contact


Daniel C. Casey
416.971.7757


dan@cresford.com
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Forward-looking Statements


This presentation may contain forward-looking statements and information relating to expected future events and 
financial and operating results and projections, including statements regarding growth and investment 
opportunities and targeted returns, that involve risks and uncertainties. Such forward-looking information is 
W\SLFDOO\�LQGLFDWHG�E\�WKH�XVH�RI�ZRUGV�VXFK�DV�³ZLOO´��³PD\´��³H[SHFWV´�RU�³LQWHQGV´��7KH�IRUZDUG-looking 
statements and information contained in this presentation include statements regarding expected or targeted 
LQYHVWPHQW�UHWXUQV�DQG�SHUIRUPDQFH��7KHVH�VWDWHPHQWV�DUH�EDVHG�RQ�PDQDJHPHQW¶V�FXUUHQW�H[SHFWDWLRQV��
intentions and assumptions which management believes to be reasonable having regard to its understanding of 
prevailing market conditions and the current terms on which investment opportunities may be available.


Projected returns are based in part on projected cash flows for incomplete projects. Numerous factors, many of 
ZKLFK�DUH�QRW�LQ�&UHVIRUG¶V�FRQWURO��DQG�LQFOXGLQJ�NQRZQ�DQG�XQNQRZQ�ULVNV��JHQHUDO�DQG�ORFDO�PDUNHW�FRQGLWLRQV�
and general economic conditions (such as prevailing interest rates and rates of inflation) may cause actual 
investment performance to differ from current projections. Accordingly, although we believe that our anticipated 
future results, performance or achievements expressed or implied by the forward-looking statements and 
information are based upon reasonable assumptions and expectations, the reader should not place undue reliance 
on forward-looking statements and information. If known or unknown risks materialize, or if any of the 
assumptions underlying the forward-looking statements prove incorrect, actual results may differ materially from 
management expectations as projected in such forward-looking statements. 


Cresford and its affiliates disclaim any intention or obligation to update or revise any forward-looking statements, 
whether as a result of new information, future events or otherwise, unless required by applicable law.
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YG LIMITED PARTNERSHIP


AMENDED AND RESTATED LIMITED PARTNERSHIP AGREEMENT


Effective August 4, 2017
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- 2 -


AND WHEREAS the General Partner and the other parties hereto (such other parties
being herein referred to individually as a “Limited Partner” and collectively as the “Limited
Partners”) wish to amend and restate the Original Limited Partnership Agreement in the
manner set out herein;


NOW THEREFORE, in consideration of the mutual covenants and agreements
contained herein and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the parties hereby agree as follows:


ARTICLE 1 - DEFINITIONS


1.1 Definitions


As used in this Agreement, the following terms shall have the following meanings:


“Accountants” means a firm of chartered professional accountants that is nationally recognized
appointed from time to time as the accountants of the Partnership.


“Affiliate” means with respect to any Person, any other Person directly or indirectly Controlling,
Controlled by, or under common Control with such Person.


“Agreement” means this Limited Partnership Agreement, as amended, modified, supplemented
or restated from time to time.


“Appraiser” means an appraiser that is at arm's length (as defined in the Tax Act) to the Limited
Partners and the General Partner and is qualified by education, experience, accreditation and
training to value properties such as the Property and has been ordinarily engaged in the valuation
of real property in the Province of Ontario for the immediately preceding five (5) years.


“ASPE” means accounting standards for private enterprises which are in effect from time to time
in Canada applied on a consistent basis.


“Business Day” means any day other than a Saturday, Sunday or holiday (as that term is defined
in the Interpretation Act (Canada)) in the Province of Ontario.


“Capital Account” means an account established in accordance with Section 5.3.


“Capital Account Balance” means the balance outstanding in a Capital Account from time to
time.


“Capital Contribution” means with respect to any Partner at any time, the amount of capital
actually contributed by such Partner to the Partnership.


“Certificate” means the form of certificate issued by the General Partner evidencing the number
of Units owned by a Limited Partner.


“Change in Control” means, in respect of a corporation or entity that has Control over a
Limited Partner, the occurrence of an event whereby such corporation or entity loses Control
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- 5 -


“Partner” means any Limited Partner or General Partner. In the event any Partner shall have
withdrawn in whole from the Partnership as provided in this Agreement, such Person shall no
longer be a Partner as defined herein after such withdrawal.


“Partnership” means YG Limited Partnership.


“Person” means an individual, a partnership, an association, a joint venture, a corporation, a
business, a trust, an unincorporated organization, any other entity or a government or any
department, agency, authority, instrumentality or political subdivision thereof.


“Prime Rate” means the annual rate of interest established and quoted by the Partnership's bank
from time to time at its head office in Toronto, Ontario as its prime rate for purposes of
calculating interest on commercial loans in Canadian dollars.


“Project” means the development of and construction on the Property of a mixed-use retail,
office and residential condominium building containing approximately 958 residential units, 340
parking units, and approximately 220,832 square feet of retail or commercial space.


“Property” means the lands and premises described in Schedule “B”.


“Purchaser” has the meaning set forth in Section 7.2(c).


“Related Party” means any of the Affiliates of the General Partner or any of their respective
directors, officers, employees and shareholders.


“Reserves” means amounts from time to time transferred or credited, in the discretion of the
General Partner, to a reserve or contingent account on the books and records of the Partnership
for operating expenses, working capital, capital expenditures or contingencies.


“Sales Manager” means 2503425 Ontario Limited retained by the Partnership to manage the
sale of condominium units and other portions of the Project.


“Sales Management Agreement” means the agreement dated as of February 16, 2016 whereby
the Sales Manager was retained by the Partnership to manage the marketing and sales of the
Project.


“Special Resolution” means a resolution approved by all of the Limited Partners at a duly
convened meeting of Limited Partners, or at any adjournment thereof, called in accordance with
this Agreement or a written resolution in one or more counterparts, signed by all Limited
Partners.


“Subscription Agreement” means the agreement whereby a Person has agreed to become a
Partner and to subscribe for Units.


“Subscription Amount” means with respect to any Partner the amount payable by such Partner
for Units in the Partnership pursuant to a Subscription Agreement entered into by such Partner.


“Tax Act” means the Income Tax Act (Canada).
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- 7 -


2.4 Term


The term (the “Term”) of the Partnership commenced on the Effective Date, and shall continue
until the termination and dissolution in accordance with Article 12 .


2.5 Fiscal Year


The fiscal year (the “Fiscal Year”) of the Partnership for accounting and income tax purposes
shall be a year ending on December 31 of each year or, in the case of the first Fiscal Year, the
portion of the calendar year commencing on the Effective Date and ending on December 31,
2017, and in the case of the Fiscal Year in which the Partnership is terminated and wound up, the
portion of the calendar year ending on the date on which the Partnership is terminated.


ARTICLE 3 - THE PARTNERSHIP


3.1 Purpose and Scope of Business


(a) Subject to the restrictions contained herein, the objects, purposes and business of
the Partnership shall be:


(i) to own, develop and sell the Project; and


(ii) to engage in any other lawful activities determined by the General Partner
to be necessary, advisable, convenient or incidental to the foregoing.


(b) Subject to the restrictions set forth in this Agreement, the Partnership shall have
the power to do any and all acts necessary, appropriate, proper, advisable,
incidental or convenient to or for the furtherance of the objects and purposes
described herein, and shall have, without limitation, any and all of the powers that
may be exercised on behalf of the Partnership by the General Partner pursuant to
Section 3.2.


3.2 Powers of the General Partner


(a) Subject to the other provisions of this Agreement, the General Partner shall have
the exclusive authority and power to manage, control, administer and operate the
business, policies and affairs of the Partnership and to make all decisions
regarding the business, policies and affairs of the Partnership, and the General
Partner is hereby authorized and empowered on behalf of and in the name of the
Partnership to carry out any and all of the business, objects and purposes of the
Partnership and to perform all acts and enter into and perform all contracts and
other undertakings that it may in its discretion deem necessary or advisable in
connection therewith or incidental thereto. Without limiting the generality of the
foregoing, any action taken by the General Partner shall constitute the act of and
serve to bind the Partnership. In dealing with the General Partner acting on behalf
of the Partnership, no Person shall be required to inquire into the authority of the
General Partner to bind the Partnership. Persons dealing with the Partnership are
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- 9 -


(xii) to invest funds not immediately required for the business of the
Partnership in such investments or securities as the General Partner
determines;


(xiii) to make distributions of available funds in accordance with the provisions
of this Agreement;


(xiv) to provide or arrange for the provision of such financial and other
reporting functions as may be required by the provisions hereof;


(xv) to retain managers to manage the assets owned by the Partnership and the
Project, including without limitation the Development Management
Agreement, the Sales Management Agreement and the Construction
Management Agreement;


(xvi) to borrow money, execute guarantees and give security in the name of the
Partnership or the General Partner for any purposes, all on such terms as
the General Partner shall deem fit in its sole, subjective and final
discretion;


(xvii) to draw, make, execute and issue promissory notes and other negotiable or
non-negotiable instruments and evidence of indebtedness;


(xviii) to create, by grant or otherwise, easements and rights of way, licences,
restrictions and covenants;


(xix) at the expense of the Partnership, to employ, retain or appoint, at a cost
equal to or less than the then prevailing competitive terms for such
services, and dismiss or terminate any and all employees, agents,
independent contractors, real estate managers, corporate or asset
managers, brokers, solicitors and accountants;


(xx) to retain and/or deal with all engineers, architects, appraisers, contractors,
utility companies, surveyors, municipal and governmental agencies and
any and all other Persons in connection with and in pursuance of the
Project, and in connection therewith to enter into contracts with such
Persons;


(xxi) to grant such liens, charges, security interests and encumbrances and to
execute such documents and instruments and to do all acts relating thereto
as may be necessary in connection with the financing of the assets and
business of the Partnership;


(xxii) to delegate any or all of its rights and duties herein, provided that the
General Partner shall remain responsible for the supervision and
performance of any Person to whom such rights and duties have been
delegated; and
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- 10 -


(xxiii) to execute any and all other deeds, documents and instruments and to do
all acts as may be necessary or desirable to carry out the intent and
purpose of this Agreement.


3.3 Reimbursement of the General Partner


The General Partner is entitled to reimbursement by the Partnership for all reasonable third party
costs and expenses that are incurred by the General Partner on behalf of the Partnership in the
ordinary course of business or other costs and expenses incidental to acting as general partner to
the Partnership. All such expenses shall be otherwise paid by the Partnership.


3.4 Management Fees


The Partnership shall retain the Development Manager pursuant to the provisions of the
Development Management Agreement to provide development management services to the
Project, the Construction Manager pursuant to the provisions of the Construction Management
Agreement to provide construction management services to the Project and the Sales Manager
pursuant to the provisions of the Sales Management Agreement to provide marketing and sales
services in respect of the sale of condominium units and other portions of the Project. The parties
acknowledge that, under such agreements, the Partnership shall pay management fees and
commissions to the Development Manager, the Construction Manager and the Sales Manager in
connection with the management services performed by them in respect of the Project, plus any
goods and services tax and/or harmonized sales tax payable thereon.


3.5 Duty of the General Partner


The General Partner covenants that:


(a) it shall exercise its powers and discharge its duties under this Agreement honestly,
in good faith and in the best interests of the Limited Partners and that it shall
exercise the care, diligence and skill that a reasonably prudent operator of a
business similar to that of the Partnership would exercise in comparable
circumstances; and


(b) it shall maintain the confidentiality of financial and other information and data
which it may obtain through or on behalf of the Partnership, the disclosure of
which may adversely affect the interests of the Partnership or a Limited Partner,
except to the extent that disclosure is required by law or is in the best interests of
the Partnership, and it shall utilize the information and data only for the business
of the Partnership; and


(c) it shall not engage in any business, other than acting as a general partner of the
Partnership.


3.6 Restrictions upon the General Partner


The General Partner covenants that it shall not:
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(a) use the Capital Contributions of the Partners for any reason other than in
connection with the Project and other purposes related thereto, including those
listed in Subsection 3.2(b);


(b) purchase any property of, sell any property to, or enter into any contract with any
Related Party, other than on market terms; or


(c) commingle funds of the Partnership with the funds of any other Person.


3.7 Limitation on Authority of Limited Partner


No Limited Partner shall:


(a) take part in the control or management of the business of the Partnership provided
that each Limited Partner shall have the right from time to time to examine the
state and progress of the business and affairs of the Partnership;


(b) execute any document which binds or purports to bind the Partnership or any
Partner as such;


(c) hold itself out as having the power or authority to bind or sign on behalf of the
Partnership or any Partner;


(d) have any authority to undertake any obligation or responsibility on behalf of the
Partnership; or


(e) bring any action for partition or sale in connection with any property or asset of
the Partnership.


3.8 Liability of the Limited Partners


Subject to the MPA and any specific assumption of liability, the liability of each Limited Partner
for the debts, liabilities, losses and obligations of the Partnership is limited to the amount of the
capital contributed or agreed to be contributed to the Partnership by it and its proportionate share
of any undistributed income of the Partnership as is hereinafter provided.


3.9 Indemnification by General Partner


The General Partner shall indemnify and hold harmless each Limited Partner from any costs,
damages, liabilities or expenses suffered or incurred by such Limited Partner in any case where
the liability of such Limited Partner is not limited in the manner provided in Section 3.8, unless
the liability of such Limited Partner is not so limited as a result of, or arising out of, any act or
omission of such Limited Partner.


3.10 Status of the General Partner


The General Partner represents, warrants and covenants, as the case may be, to each Limited
Partner that:
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(e) it will not transfer or purport to transfer its Units to any person who would be
unable to make the representations and warranties above.


3.12 Non-Residents


If the Limited Partners propose to dissolve the Partnership, the General Partner may require
those Limited Partners who are then non-residents of Canada for the purposes of the Tax Act to
transfer their Units to residents of Canada. If a non-resident Limited Partner fails to transfer his
Units to a resident of Canada who qualifies to hold Units under the terms of this Agreement
within 30 days of the giving of a notice to such non-resident Limited Partner to so transfer his
Units, the General Partner shall be entitled to sell such Units on behalf of such non-resident
Limited Partner on such terms and conditions as it deems reasonable and may itself become the
purchaser of such Units. On any such sale by the General Partner the price shall be the fair
market value for such Units as determined by an independent Appraiser appointed by the
General Partner, whose appraisal shall be final and binding on the Partnership, the General
Partner, and the Limited Partners so affected. The cost of such appraisal shall be borne by the
Limited Partner(s) whose Units are sold by the General Partner and may be deducted from the
proceeds of such sale together with any other expenses incurred in connection therewith.


3.13 Execution of Instruments


All deeds, transfers, assignments, mortgages, leases or other documents or instruments which the
Partnership is to execute or to which the Partnership is otherwise to become a party shall be
executed by the proper signing officer or officers of the General Partner or by such other person
or persons as the General Partner shall designate in writing from time to time.


ARTICLE 4 - THE UNITS


4.1 Units


The interests of the Partners in the Partnership are divided into the Class A Preferred Units and
the Class B Units. The Class A Preferred Units and Class B Units under the Original Limited
Partnership Agreement (of which there are none outstanding on the date hereof) are cancelled
and terminated.


4.2 Attributes of Units


(a) Class A Preferred Units shall have equal voting, distribution, liquidation and other
rights and shall have no conversion, exchange, pre-emptive or redemption rights,
save and except that Class A Preferred Units in the aggregate shall entitle the
Partner holding them solely to a preferred return of the profits and Distributable
Cash of the Partnership to the extent needed to reimburse such Partner of all
Capital Contributions made by it and to pay such Partner a preferred return equal
to the greater of:


(i) an amount equal to the total Capital Contributions made by it, and


96


ABC - 262



cli

Highlight







- 14 -


(ii) a compounded and cumulative preferred annual return of twelve and
twenty-five one-hundredths percent (12.25%) calculated from the date of
each Capital Contribution on account of such Class A Preferred Units
from time to time,


and holders of Class A Preferred Units shall have no further entitlement to any
remaining profits and Distributable Cash of the Partnership. Holders of Class A
Preferred Units shall be entitled to such payments in priority to holders of Class B
Units, as further detailed in this agreement. The rate of return of 12.25% per
annum referred to in Paragraph 4.2(a)(ii) will be achieved when the total of the
Capital Contributions made by the holder of Class A Preferred Units from time to
time are returned to it with an annual return of 12.25% calculated on a cumulative
basis and commencing on the date such Capital Contributions are made, and
compounded annually at the rate of 12.25% taking into account the timing and
amounts of all previous Capital Contributions of and all previous distributions to
such holder. The total number of Class A Preferred Units owned by a Limited
Partner from time to time shall be determined by dividing the total Capital
Contributions by such Limited Partner in respect of such class (but excluding any
returns, reimbursements or repayments of capital to the Limited Partner) by One
Thousand Dollars ($1,000.00). The Partners acknowledge that a Limited Partner
may hold a fraction of a Class A Preferred Unit in the event that such Limited
Partner contributes an amount of capital on account of such class which is not an
exact multiple of One Thousand Dollars ($1,000.00).


(b) Class B Units shall have equal voting, distribution, liquidation and other rights
and shall have no conversion, exchange, pre-emptive or redemption rights, save
and except that Class B Units in the aggregate shall entitle the Partners holding
them to one hundred percent (100%) of the remaining profits and losses and
Distributable Cash of the Partnership after the satisfaction of the preferred
entitlements thereto of holders of Class A Preferred Units. The total number of
Class B Units owned by a Limited Partner from time to time shall be determined
by dividing the total Capital Contributions by such Limited Partner in respect of
such class by One Thousand Dollars ($1,000.00). The Partners acknowledge that
a Limited Partner may hold a fraction of a Class B Unit in the event that such
Limited Partner contributes an amount of capital on account of such class which
is not an exact multiple of One Thousand Dollars ($1,000.00). The Class C Units
under the Original Limited Partnership Agreement that are outstanding on the
date hereof are hereby reclassified and designated as Class B Units under this
Agreement.


(c) Except as otherwise provided in this Agreement, no Unit shall have any
preference or right in any circumstance over any other Unit. The holder of each
Unit shall, subject to the other provisions hereof, have the right to exercise one
vote for each Unit held in respect of all matters to be decided by the Partners,
provided that there shall not be a vote for any fractional portion of a Unit.


97


ABC - 263



cli

Highlight







- 21 -


(a) as to Net Income and Taxable Income:


(i) 0.00001% of such Net Income or Taxable Income to the General Partner;
and


(i) the balance of such Net Income or Taxable Income to the Limited Partners
in the same proportion as proportions of Distributable Cash are paid to
Limited Partners under Section 6.3; and


(b) as to Losses and Tax Losses:


(i) firstly, an amount of such Loss or Tax Loss shall be allocated to the
General Partner to the extent of its Capital Account until such Capital
Account has a zero balance; and


(ii) secondly, the remainder of such Loss or Tax Loss shall be allocated to
Cresford, except that a portion thereof shall be allocated to 8451761,
2504670 and any New Limited Partners to the extent that they do not
receive back any of the Capital Contributions made by them to the
Partnership.


6.3 Distributions of Cash


(a) The General Partner shall, from time to time, distribute all Distributable Cash that
is not reasonably necessary for the conduct of the Partnership's business. The
General Partner may retain or establish one or more Reserves in such amounts
that it considers prudent with respect to contingent or unforeseen liabilities and
obligations.


(b) The General Partner shall cause the Partnership to distribute Distributable Cash, if
any, to the Partners throughout the course of the Project as soon as they are
available, as follows:


(i) first, to the holders of Class A Preferred Units, pro rata, to the extent of
Capital Contributions by them on account of Class A Preferred Units;


(ii) second, to the holders of Class A Preferred Units, pro rata, to the extent of
the preferred return to which each of them is entitled pursuant to Section
4.2(a);


(iii) third, to holders of Class B Units on a pro rata basis by reference to the
number of Class B Units they hold, to the extent of Capital Contributions
by them on account of Class B Units; and


(iv) thereafter, to holders of Class B Units in each case in accordance with the
ratio that the number of Class B Units held by such holder of Class B
Units bears to the total number of Class B Units then issued and
outstanding.
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10.8 Corporations which are Partners


A Partner which is a corporation may appoint under seal, or otherwise an officer, director or
other Person as its representative to attend, vote and act on its behalf at a meeting of Partners.


10.9 Attendance of Others


Any officer or director of the General Partner and representatives of the Accountants shall be
entitled to attend any meeting of Partners.


10.10 Chairman


The General Partner may nominate an individual (who need not be a Partner) to be chairman of a
meeting of Partners and the Person nominated by the General Partner shall be chairman of such
meeting.


10.11 Quorum


A quorum at any meeting of Partners shall consist of two or more Persons present in person who
collectively hold or represent by proxy more than 50% of all outstanding Units and who are
entitled to vote on any resolution.


10.12 Voting


Every question submitted to a meeting shall be decided by a vote conducted in such fashion as
the chairman of the meeting may decide. In the case of an equality of votes, the chairman shall
not have a casting vote and the resolution shall be deemed to be defeated. The chairman shall be
entitled to vote in respect of any Unit held by him or for which he may be proxy holder. On any
vote at a meeting of Partners, a declaration of the chairman concerning the result of the vote shall
be conclusive.


10.13 Resolutions Binding


Any resolution passed in accordance with this Agreement shall be binding on all the Partners and
their respective heirs, executors, administrators, successors and assigns, whether or not any such
Partner was present in person or voted against any resolution so passed.


10.14 Powers Exercisable by Special Resolution


None of the following actions shall be taken unless it has first been approved by Special
Resolution:


(a) approving or disapproving the sale or exchange of all or substantially all of the
business or assets of the Partnership;


(b) changing the fiscal year end of the Partnership;
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(c) amending, modifying, altering or repealing any Special Resolution previously
passed by the Partners;


(d) any amendments to this Agreement or any decision to vary or amend the terms of
any of the Units or to create a class of Units ranking superior to any other class of
Units; and


(e) dissolving or terminating the Partnership with the concurrence of the General
Partner.


10.15 Minutes


The General Partner shall cause minutes to be kept of all proceedings and resolutions at every
meeting, and copies of any resolutions of the Partnership to be made and entered in books to be
kept for that purpose, and any minutes, if signed by the chairman of the meeting, shall be deemed
to be conclusive evidence of the matters stated in them and that the meeting was duly convened
and held and all resolutions and proceedings shown in them shall be deemed to have been duly
passed and taken.


10.16 Additional Rules and Procedures


To the extent that the rules and procedures for the conduct of a meeting of the Partners are not
prescribed in this Agreement, the rules and procedures shall be determined by the chairman of
the meeting.


10.17 Authorized Attendance


The General Partner has the right to authorize the presence of any Person at a meeting regardless
of whether the Person is a Partner and, with the approval of the General Partner, such Person
shall be entitled to address the meeting.


10.18 Joint Holders


Where two or more Partners hold the same Unit or Units jointly, one of those holders present, in
person or by proxy, at a meeting of Partners may, in the absence of the other or others, vote the
Unit or Units, but if two or more of those Persons are present, in person or by proxy, and vote,
they shall only be entitled to vote jointly (and not severally) in respect of the Unit or Units jointly
held by them.


10.19 Record Date


The General Partner may fix in advance a date, preceding the date of any meeting of Partners by
not more than 20 days and not less than 7 days, as a record date for the determination of the
Partners entitled to notice of the meeting. Any Partner who was a Partner as of the close of
business on the record date specified above shall be considered a Partner for the purposes set out
in this Section notwithstanding the fact that the Partner may have disposed of its Units
subsequent to such record date and any Person acquiring Units after such record date shall not be
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Consolidated Court File No. 31-2734090 


 


ONTARIO 


SUPERIOR COURT OF JUSTICE 


(COMMERCIAL LIST) 


 


IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,  


R.S.C. 1985, c. B-3, as amended 


 


IN THE MATTER OF THE NOTICES OF INTENTION  


TO MAKE A PROPOSAL OF  


YG LIMITED PARTNERSHIP AND YSL RESIDENCES INC. 


 


Claim of Maria Athanasoulis against 


YG Limited Partnership and YSL Residences Inc. 


 


 


AFFIDAVIT OF PAUL LAM 


I, Paul Lam, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 


SAY: 


1. I have been a realtor with Homelife New World Realty Inc. for over 33 years, during 


which I have worked with Cresford Developments for over 15 years on their condominium 


development projects, including the YSL Project (defined below). During that period, I dealt 


with Maria Athanasoulis (“Maria”) with respect to the YSL Project and other Cresford projects. 


As such, I have knowledge of the matters contained in this Affidavit. Where I rely on 


information of others, I state the source of that information and believe that information to be 


true. 


2. In mid-2017, Maria told me about a “highly profitable” investment opportunity available 


only to a small group of investors. She asked if I had any clients who might be interested.  


613


ABC - 182







-3-< 


 


➢ Second, return of invested capital to the investor; 


➢ Third, distribution of the agreed upon return on investment 


to the investor; and 


➢ Fourth, distribution to Cresford. 


8. During the meeting on June 14, 2017, Dan spoke about his successes in real estate 


development projects and told Tony and Lorraine that he would provide a personal guarantee to 


investors for their investments in the YSL Project. Dan and Maria discussed the YSL Project and 


the YSL Pro Forma Package with Tony and Lorraine in detail and confirmed that investors’ 


investment capital would be repaid plus 100% return on investment, and that distributions would 


be made in accordance to the Waterfall as set out in the YSL Pro Forma Package — investors 


would be paid their investment capital and return on investment before Cresford received any 


distribution from the YSL Project.  


9. Later that night, I emailed Howard, copying Maria, to inform them that Tony and 


Lorraine had decided to invest $2 million in the Project through their company, 2504670 Ontario 


Inc. I asked Howard to send me the relevant documents to facilitate the investment. A copy of 


my email is attached as Exhibit “B”.  


10. Within an hour, Howard emailed me, copying Maria, a Subscription Agreement and an 


Amended and Restated LP Agreement for Tony and Lorraine to invest in the YSL Project. 


Howard also attached a Guarantee from Dan and his company, 2502295 Ontario., to 2504670 


Ontario Inc. regarding the return of investment capital and profit, as well as a slightly updated 


version of the YSL Pro Forma Package to “reflect the nature of the investment along with Dan’s 


guarantee”. A copy of the email and enclosures is attached as Exhibit “C”. 
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 Consolidated Court File No.:  BK-21-02734090-0031 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(COMMERCIAL LIST) 
IN BANKRUPTCY AND INSOLVENCY 


IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF  
YG LIMITED PARTNERSHIP AND YSL RESIDENCES INC. 


OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 


AFFIDAVIT OF LUE (ERIC) LI 
(sworn December 20, 2022) 


I, Lue (Eric) Li, of the community of Woodbridge, in the City of Vaughan, in the Province of 


Ontario, make oath and say as follows: 


1. I am a director of 2583019 Ontario Incorporated, the general partner of YongeSL 


Investment Limited Partnership (“YongeSL”), a Class A Preferred Unit holder, and 


limited partner, of the Debtor YG Limited Partnership (“YG”), and as such have 


knowledge of the matters contained in this affidavit. The facts stated in this affidavit are 


within my personal knowledge or determined from the face of the documents attached 


hereto as exhibits and I believe such information to be true. Where I do not have direct 


knowledge of the matters set out below, I have stated the source of my knowledge and 


believe it to be true. 


2. I am in the wealth management business. I first met Maria Athanasoulis in 2015. We 


were both speakers at an investment seminar held at the Four Seasons Hotel in Beijing, 


China. I spoke about tax issues relating to investment in Canada. Ms. Athanasoulis spoke 


about real estate investment opportunities in Canada. I understood that she was a senior 
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officer of the Cresford Group of companies, a group of condominium development 


companies. 


3. I met Ms. Athanasoulis again at social events in 2016 and early 2017. At the latter event, 


Ms. Athanasoulis told me about a new Cresford Group condominium development called 


the YSL Project. She told me that the Cresford Group was seeking investors in the YSL 


Project and wondered if any of my friends or clients would be interested in investing. Our 


discussion regarding the YSL Project was brief and we scheduled a meeting in March 


2017. 


4. The meeting was held at a Second Cup coffee shop. Ms. Athanasoulis and I discussed 


that an investment in the YSL Project would be for a 6-year term, that the investment 


would be doubled, and that the investor would receive a preferred return on the proceeds 


of the project. 


5. After the meeting, I considered this potential opportunity and spoke with some of my 


friends and clients. I then wrote to Ms. Athanasoulis and asked for more information 


regarding the YSL Project. A copy of my email to Ms. Athanasoulis, copying Henry 


(Yulei) Zhang, a broker working for Cresford (his email is 9955553@gmail.com), and 


one of my colleagues Ying Sun, is attached as Exhibit “A”. 


6. We organized another meeting was held at the Cresford Group’s office at 170 Merton 


Street, Toronto. I attended the meeting with three of my friends and a colleague, Ying 


Sun. Ms. Athanasoulis was present, as was Mr. Zhang. 
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7. During the meeting, Ms. Athanasoulis emphasized that the YSL Project represented a 


rare investment opportunity that would involve a preferred return on investment over a 6 


year term. Ms. Athanasoulis showed us the architectural features of the YSL Project. Ms. 


Athanasoulis also gave me a 1-page handout that showed how the proceeds of the YSL 


Project would be paid. I no longer have a copy of that handout, but it had the same 


information on it as page 11 of the Investor Presentation (defined below). 


8. My friends and I specifically asked whether the Cresford Group would receive any return 


from the YSL Project before investors. Ms. Athanasoulis confirmed that investors would 


be paid first and referred to the 1-page handout. Ms. Athanasoulis repeated this multiple 


times during the meeting because we asked multiple times. It was important to us that the 


Cresford Group not receive any return before investors were repaid their principal and 


received their full return on investment. 


9. On or about the date of the meeting, I received a document (the “Investor 


Presentation”) that contained information relating to the potential investment, a copy of 


which is attached as Exhibit “B”. 


10. The Investor Presentation provided, on page 11, that  


Revenue proceeds (after payment of project expenses) will be 
distributed at the end of the project in the following priority: 


¾ First, repayment of all external lenders; 


¾ Second, return of invested capital to the investor; 


¾ Third, distribute the agreed upon return on investment to the 
investor; and 


¾ Fourth, distribution to Cresford. 
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11. After the meeting, I also received an email from one of Ms. Athanasoulis’ colleagues 


(Howard Ng), with a copy of the draft agreements that would govern the limited partners’ 


investment in the YSL Project. A copy of Mr. Ng’s June 13, 2017, email to me, which 


copied Ms. Athanasoulis, together with its attachments, is attached as Exhibit “C”. 


12. I exchanged emails with Mr. Ng, copying Ms. Athanasoulis, regarding the language of 


these agreements on June 13 and 14, 2017. Mr. Ng sent me updated drafts of these 


agreements. A copy of that email chain, without enclosures, is attached as Exhibit “D”. 


13. On June 23, 2017, Mr. Ng followed up and asked whether I had any comments on the 


draft agreements. I spoke with Ms. Athanasoulis regarding the drafts and wanted to 


ensure that investors would be repaid their principal and receive their full return on 


investment, within 5 years (not 6) and before the Cresford Group received anything. She 


agreed. The next day, I wrote to Mr. Ng and asked that he update the draft agreements to 


reflect this. 


14. On June 27, 2017, Mr. Ng wrote to me with updated draft agreements. Consistent with 


my discussions with Ms. Athanasoulis, the updated draft Amended and Restated Limited 


Partnership Agreement provided that,  


(a) holders of Class A Preferred Units would be entitled to a “preferred return” equal 


to their principal and return on investment from the proceeds of the YSL Project 


before any amount was paid to the Cresford Group, the holder of Class B Units 


(see updated clause 4.2); and 
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(b) the agreement could not be amended to create a class of limited partner ranking 


superior to any other without the unanimous approval of all limited partners (see 


updated clause 10.14(d)). 


15. The latter amendment was particularly important to me because it reflected the 


requirement that the limited partners be repaid first before the Cresford Group would 


receive anything from the proceeds of the YSL Project. I was not prepared to invest if 


there was any chance that after advancing millions of dollars another person could claim 


a prior entitlement to the proceeds of the YSL Project without the consent of all limited 


partners. 


16. A copy of the email chain between Mr. Ng and I during the period June 23-27, 2017, with 


enclosures, is attached as Exhibit “E”. 


17. Between June 30 - October 20, 2017, YongeSL entered into four Subscription 


Agreements with YG pursuant to which it became the owner of 7,100 Class A Preferred 


units in YG. Copies of these Subscription Agreement are attached collectively as Exhibit 


“F”. In total, YongeSL advanced $7.1 million to YG. 


18. A copy of the Amended and Restated Limited Partnership Agreement dated August 4, 


2017 (the “LP Agreement”), is attached as Exhibit “G”. 


19. In entering into this agreement and subscribing for units in YG, YongeSL relied on my 


discussions with Ms. Athanasoulis and the Investor Presentation, particularly page 11 of 


that document which described how the proceeds of the YSL Project would be 


distributed.  
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20. At no time did Ms. Athanasoulis tell me that she had any agreement to share in YG's 


profits, let alone in priority to YG's limited partners like YongeSL. 


21. YongeSL would not have agreed to invest in the YSL Project if it knew that Ms. 


Athanasoulis, one of the Cresford Group's most senior officers, had any right to be paid 


from the proceeds of the YSL Project before the Class A Preferred Unit holders were 


repaid their principal and received their return on investment. That was the whole point 


of clause 10.14(d) ofthe LP Agreement, which I insisted be included. 


SWORN remotely via videoconference, 
by Lue (Eric) Li stated as being located in the 
City of Vaughan, in the Province of Ontario, 
before me at the City of Toronto, in the 
Province of Ontario, this 20th day of 
December, 2022, in accordance with 0. Reg 
431120, Administering Oath or Declaration 
Remotely 


Commissio 1er or Taking Affidavits, etc. 
(or as may be) 


Alexander Soutter 
Barrister & Solicitol' 


LUE (ERIC) LI 
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53. The Proposal Trustee’s suggestion is reasonable and strikes the appropriate balance.  Subject, always, to 


the discretion of the judge hearing the appeal, I see no reason to grant the LPs carte blanche to double 


down on all the arguments already being made by the Proposal Trustee.  The LPs have a legitimate interest 


in bringing forward any unique evidence, claims and arguments that they can offer, but not to duplicate 


or pile onto arguments already being made by the Proposal Trustee. 


54. I consider this situation to be distinguishable from another situation that arose in this case, in relation to 


a different proof of claim: see YG Limited Partnership and YSL Residences Inc., 2022 ONSC 6548 (now 


under appeal).  In that circumstance, the LPs were held not to have any standing to participate in the 


adjudication of a creditor’s claim at the de novo appeal of a claim filed by CBRE involving a contract 


that the LPs had no involvement in or evidence to offer in respect thereof.  The justification for not 


granting the LPs standing in that situation was fact specific (as it often is).  Notably, as well, no one in 


the circumstances of this case is suggesting that the LPs should have no standing to address any issues 


on appeal. 


55. Here, the LPs have been afforded standing to provide evidence and make submissions to the Proposal 


Trustee in connection with the Notice of Determination regarding the “provability” of the Profit Share 


Claim.  They have a unique perspective to offer with respect to their argument that the Profit Share 


Agreement should be found to be unenforceable because it is contrary to the Limited Partnership 


Agreement (a ground not relied upon by the Proposal Trustee but raised and therefore forms part of the 


record for appeal purposes that Ms. Athanasoulis must respond to). 


56. The LPs may also have a unique perspective on the preliminary question of whether the Profit Share 


Agreement can be enforced in the face of Ms. Athanasoulis’ admissions that she agreed with the LPs that 


they would be paid out before her.  These unique perspectives have been placed before the Proposal 


Trustee; Ms. Athanasoulis will be permitted to respond to and challenge them, and they will be “in play” 


on any appeal. 


57. Subject to the discretion and views of the judge hearing the appeal, I would anticipate that the LPs will 


have at least some status at the appeal to address at least these points, but perhaps not beyond them. 


58. Finally, the certainty and finality that the determination of these issues will bring is important because of 


the LP’s Claims outside of this proceeding.  The LPs need to be given standing to participate in order for 


an issue estoppel to arise so as to prevent the re-litigation of the same points in the context of the LP’s 


Claims. 


59. For all these reasons, it is anticipated that the LPs will be afforded an opportunity to participate on the 


appeal to the extent of any unique or added perspective or submissions that they have that are not 


advanced by the Proposal Trustee, or that the Proposal Trustee defers to the LPs on.  In contrast, the LPs 


should not expect to be permitted to make submissions on points already being addressed by the Proposal 


Trustee, such as, the argument that the Profit Share Claim is a claim in equity, not a debt owing by the 


Debtor. 


60. The LPs asked to be afforded the opportunity to make further submissions in response to Ms. 


Athanasoulis’ further evidence and submissions.  I do not consider that to be necessary or appropriate.  


However, if the Proposal Trustee asks them for further information or documents after receiving the 


further evidence and submissions from Ms. Athanasoulis, whatever the LPs provide must be given to Ms. 


Athanasoulis as well. 


 


d) Directions Regarding the Procedure for the Determination of the Profit Share Claim 


 


61. Having considered all the written and oral submissions received, and in the exercise of my discretion, the 


following directions are provided in respect of the suggested procedure by the Proposal Trustee for the 


determination and appeal of the Profit Share Claim: 


a. Within one week of the release of this endorsement, Ms. Athanasoulis will be provided with a 


complete record of all evidence and submissions received from other stakeholders in connection 


with the Proposal Trustee’s draft Notice of Determination with respect to her Profit Share Claim.  
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This may have already occurred by the delivery of materials previously provided by the LPs to the 


Proposal Trustee just prior to the hearing of this motion; however, in the interests of completeness 


a further week is being afforded to ensure that she has now been provided with all materials. 


b. Within two weeks of the release of this endorsement, Ms. Athanasoulis may make reasonable and 


targeted document requests from the Proposal Trustee, the Debtor and/or Cresford, or any other 


participating party for documents that she does not have and claims she needs to support the proof 


of the Athanasoulis Claim and to establish that it should be valued at more than “zero” (for 


example, in support of any grounds upon which she challenges the Proposal Trustee’s 


determination that there were no profits in the YSL Project as at the date of the Proposal or at any 


time prior to that date). 


c. Ms. Athanasoulis’ requests shall be responded to, and any documents that are in the possession, 


control or power of the Proposal Trustee or the Debtor and/or Cresford shall be provided, within 


three weeks of any such request. 


d. Within two months of the release of this endorsement, Ms. Athanasoulis shall deliver her 


submissions and a supplementary record containing any further evidence that she relies upon in 


support of the Athanasoulis Claim or that she relies upon to challenge any determination that may 


be made to disallow her Profit Share Claim on the grounds that: 


i. it is equity, not debt; 


ii. the YSL Project did not generate any profits at, or at any time prior to, the date of the 


Proposal; 


iii. it is to be subordinated to the LPs return of equity (that will inevitably be subject to a 


shortfall) because of representations to that effect made to the LPs by Ms. Athanasoulis; 


and/or 


iv. it is not enforceable as against the LPs because it was entered into in breach of the Limited 


Partnership Agreement, breach of fiduciary duties owed to the LPs by the general partner 


and/or misrepresentations made to the LPs by Ms. Athanasoulis. 


e. The Proposal Trustee may request further submissions, evidence or documents in respect of its 


consideration and assessment of the supplementary material provided by Ms. Athanasoulis, the 


Debtor, the LPs or elsewhere as it deems appropriate.  Any such evidence or documents shall be 


requested by the Proposal Trustee and provided to Ms. Athanasoulis within four weeks of the 


delivery of her supplementary record. 


f. Within two weeks after the provision of any further evidence or documents received by the 


Proposal Trustee (or the deadline for so doing),  


v. the Proposal Trustee may question (by way of an examination under oath) Ms. 


Athanasoulis about any evidence or submissions she provides in support of the proof of the 


Athanasoulis Claim; 


vi. Ms. Athanasoulis may examine a representative of the Debtor and/or Cresford under oath 


on the question of whether there were any profits in the YSL Project as at the date of the 


Proposal or at any time prior to that date. 


g. The Proposal Trustee shall deliver to all interested parties its final Notice of Determination in 


accordance with s. 135(3) of the BIA (which may, in the Proposal Trustee’s discretion, be revised 


from the draft Notice of Determination previously delivered, taking into account the additional 


evidence and submissions it receives) within two weeks of the completion of any 


questioning/cross-examinations (or the date for their completion having lapsed). 


h. Ms. Athanasoulis may thereafter appeal the Proposal Trustee’s Notice of Determination and its  


anticipated disallowance of any aspect of the Athanasoulis Claim in the normal course in 


accordance with s. 135(3) of the BIA. 


i. Subject to the discretion of the appeal judge, the LPs standing on the appeal shall be limited to 


submissions in respect of the impact of the prohibition contained in the Limited Partnership 


Agreement on non-arm’s length agreements (such as the Profit Sharing Agreement), on the 
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question of enforceability of the Profit Share Claim and in respect of the priority/subordination of 


the Profit Share Claim to the LPs recovery of their initial investment based on alleged breaches of 


contractual and fiduciary duties and alleged misrepresentations. 


j. If the parties require further directions or clarifications from the court as they progress through 


these steps, a case conference may be requested before me through the Commercial List scheduling 


office.  


62. I realize that this will result in a number of months delay in the ultimate determination of the Athanasoulis 


Claim before any appeal; however, it is still a far less cumbersome process than what was contemplated 


by the Arbitration, and it is a process that places the determination of the provability of the Athanasoulis 


Claim, and its valuation, in the hands of the Proposal Trustee. 


63. To be clear, it is not expected that there will be any material or submissions at this time regarding the 


Future Oriented Damages (whether calculated at the repudiation date or the Proposal date).  If Ms. 


Athanasoulis is successful on appeal of any disallowance of the Profit Share Claim, the parties shall make 


an appointment for a case conference before me (if my schedule permits within the time frame requested) 


to seek directions about the process for the determination of the more complex valuation question that 


will likely require expert input. 


 


Analysis and Directions – Wrongful Dismissal Claim 


64. The Proposal Trustee allowed the Wrongful Dismissal Claim in part and valued it at $880,000.  $120,000 


was discounted because the Proposal Trustee determined that this amount had already been paid to Ms. 


Athanasoulis in the context of another proceeding.  It has not been suggested that there is a need for 


further evidence or submissions in respect of the Proposal Trustee’s determination of this claim reflected 


in the draft Notice of Determination.  If Ms. Athanasoulis has further evidence or submissions on the 


narrow question of whether she has already received $120,000 on account of this claim, those may be 


provided to the Proposal Trustee when she delivers her supplementary record in connection with the 


Profit Share Claim (as indicated in the previous section, to be provided within two months of this 


endorsement). 


65. The issues raised for the court’s consideration in respect of this aspect of the Athanasoulis Claim are: 


a. Whether the LPs have standing in respect of the determination of the Wrongful Dismissal Claim. 


b. Should the allowed portion of this claim be paid out in a manner consistent with other employee 


claims, or deferred until the appeal and other steps in the determination of the entire Athanasoulis 


Claim have been resolved? 


66. The Proposal Trustee is of the view that the LPs have no standing with respect to the Proposal Trustee’s 


determination of the Wrongful Dismissal Claim for the reasons set out in the decision of Osborne J. in 


respect of the CBRE claim (discussed earlier in this endorsement at paragraph 54, YG Limited Partnership 


and YSL Residences Inc.).  The Proposal Trustee is aware that certain of the LPs have appealed this 


decision. 


67. There has been no indication that the LPs have any unique perspective or evidence to offer in respect of 


this issue (unlike the Profit Share Claim, where they do, and have accordingly been afforded rights of 


participation commensurate with their unique perspective and evidence).  I do not see any basis on which 


they should be involving themselves in the determination or valuation of the Wrongful Dismissal Claim. 


68. It will be a matter for the Proposal Trustee to decide, but it was indicated at the hearing that the “allowed” 


portion of the Wrongful Dismissal Claim will be treated in same way as “like” employee claims which, 


if not appealed, have been paid out at 70 cents on the dollar. 


Costs and Final Disposition 


69. The Proposal Trustee does not seek costs from any party in respect of this motion. 
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9615334 CANADA INC. 
AS GENERAL PARTNER FOR AND ON BEHALF OF 


YG LIMITED PARTNERSHIP 


-and-


2503425 ONTARIO LIMITED 


SALES MANAGEMENT AGREEMENT 


Yonge & Gerrard 
Toronto, Ontario 
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ARTICLE2 
TERM AND APPROVALS 


2.1 Term 


The Term of this Agreement (herein called the "Term") shall commence on the date of this 
Agreement and continue until the earlier of: (i) the date on which the Sales Manager completes 
its services hereunder and is paid in full for such services; and (ii) the date on which this 
Agreement is otherwise sooner terminated pursuant to the terms hereof. 


2.2 Approvals 


The Sales Manager will implement and carry out all decisions from time to time which are 
Approved by the Owner in respect of the Sales Manager's scope ofresponsibilities set out in this 
Agreement. Should any decision required to be made by the Sales Manager in respect of the 
Project not be specifically provided for in this Agreement, the Sales Manager will obtain the 
prior Approval of the Owner in respect of such decision, except in the case of an emergency 
situation, including a life threatening situation or a situation where the Project or any adjoining 
property is in imminent danger of suffering material damage, in which case the Sales Manager, 
acting reasonably, will take whatever minimum action is required to protect the Project from 
damage or the Owner from liability. Immediately thereafter, the Sales Manager will provide 
written notice to the Owner of the emergency and the Sales Manager's response. 


ARTICLE3 
FEES 


3.1 Sales Management Fees 


In consideration of the Sales Management Services to be provided by the Sales Manager, the 
Owner shall pay to the Sales Manager a fee (the "Sales Management Fee") of four percent 
(4.0%) of the gross sale price (excluding HST), without duplication, for any Dwelling Unit 
(other than storage units and commercial parking units) that is sold by the Sales Manager or its 
agents or employees, which fee shall be payable to the Sales Manager as follows: 


(a) prior to the commencement of sales of Dwelling Units, an advance in the amount 
of $40,000.00 per month to cover the costs associated with the Sales Manager's 
duties. The payment of such advances shall (i) commence on the first month 
following the date of this Agreement; and (ii) cease on the earlier of: (A) the date 
the Sales Manager has received $640,000 in Sales Management Fee advances; or 
(B) the Commencement of Construction. The total amount of the advances paid to 
the Sales Manager shall be set off against any Sales Management Fee payable to 
the Sales Manager pursuant to Section 3.l(b)(ii). For greater certainty: (i) where 
the Sales Management Fee payable to the Sales Manager pursuant to Section 
3.l(b)(i) exceeds $40,000.00 in a given month, no advance shall be paid pursuant 
to this Section 3.l(a) for such month. 


(b) with respect to purchase agreements entered into prior to the Commencement of 
Construction of the Project: 
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(i) 45% of the Sales Management Fee on a firm and binding purchase and 
sale agreement for a Dwelling Unit being entered into where the 
purchaser's rescission rights under the Condominium Act have expired; 


(ii) 25% of the Sales Management Fee on Commencement of Construction of 
the Project less the aggregate Sales Management Fee advances paid to the 
Sales Manager pursuant to Section 3.l(a); and 


(iii) the balance on closing of the sale of such Dwelling Unit, including the 
transfer of title thereto to the purchaser and the payment in accordance 
with the purchase agreement of the balance of the purchase price payable 
thereunder. 


( c) with respect to purchase agreements entered into following Commencement of 
Construction of the Project: 


(i) 70% of the Sales Management Fee on a firm and binding purchase and 
sale agreement for a Dwelling Unit being entered into where the 
purchaser's rescission rights under the Condominium Act have expired; 
and 


(ii) the balance on closing of the sale of such Dwelling Unit, including the 
transfer of title thereto to the purchaser and the payment in accordance 
with the purchase agreement of the balance of the purchase price payable 
thereunder. 


Notwithstanding the foregoing, no Sales Management Fee shall be payable unless and until the 
respective proposed buyer has delivered the first deposit due under the respective sales 
agreement. For certainty, but save as provided below, the above Sales Management Fee is 
separate and distinct from and does not include any fee payable to a co-operating agent or broker 
who has entered into a commission agreement with a proposed buyer independent of the Sales 
Manager, provided such co-operating agent or broker is not employed by or under contract 
arrangements with the Sales Manager or its Affiliates with respect to the Project. 


Except as otherwise provided for in this Agreement or with the Approval of Owner, the Sales 
Manager shall not be entitled to any other compensation, reimbursement or payment for 
performance of the Sales Management Services. Where an agreement of purchase and sale for a 
Dwelling Unit is terminated, other than as a result of a default by the Owner, no Sales 
Management Fee shall be payable to the Sales Manager in connection with such transaction after 
the date of termination. 


3.2 No Duplication of Fees 


The Sales Manager acknowledges and agrees that there shall be no duplication of any of the fees 
or other reimbursements payable to the Sales Manager hereunder and any fees or other 
reimbursements payable to the Construction Manager or Development Manager under the 
Construction Management Agreement, or Development Management Agreement as applicable. 
For greater certainty Cresford Capital Corporation and its Affiliates shall not be entitled to any 
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fees, compensation or reimbursement of expenses for performing any services, duties or 
responsibilities in connection with the Project or the Property that is not specifically set out in 
this Agreement, the Development Management Agreement, or the Construction Management 
Agreement. 


ARTICLE4 
SALES MANAGEMENT SERVICES 


4.1 Appointment 


The Owner hereby appoints the Sales Manager and the Sales Manager agrees to be responsible in 
accordance with the standards of a First Class Manager, for the management and supervision of 
the marketing and sale of the Dwelling Units on the terms and conditions and for the 
remuneration, in each case set out in this Agreement. The Sales Manager represents and warrants 
to the Owner that it has the expertise, experience and resources to carry out its duties and 
responsibilities under this Agreement and that it will dedicate sufficient staff and personnel in 
order to market and sell Dwelling Units on an expeditious basis in accordance wilh lhe slan<lanls 
of a First Class Manager. At the option of the Owner, the Sales Manager's duties may be 
extended, by written amendment to this Agreement, to include the retail and office components 
of the Project. 


4.2 Duties of the Sales Manager 


Without limiting the generality of Section 4.1, the services to be performed by the Sales Manager 
under this Agreement (the "Sales Management Services") shall include, without limitation, the 
following: 


(a) consulting with the Development Manager and Construction Manager to prepare a 
cost plan, unit pricing strategy including allowable discounts and deposit 
structure, and marketing strategy for the sale of Dwelling Units in the Project and 
each phase thereof for the Approval of the Owner, including without limitation, a 
marketing plan and budget for the Dwelling Unit sales including sales targets, 
expenses relating to costs for media, operations and other marketing and 
promotional expenses; 


(b) marketing the Dwelling Units (including without limitation, coordinating the 
preparation and presentation of all advertising and promotional material relating 
to the sales program for the Dwelling Units); 


( c) hiring and employing sufficient competent real estate agents and brokers to sell 
the Dwelling Units, including without limitation acting as the listing broker; 


( d) making all reasonable efforts to obtain suitable purchasers to purchase all of the 
Dwelling Units in the Project, either through its own efforts (by advertising, 
posting signs, preparing circulars or attending public relations functions or 
otherwise as Approved by the Owner) or through real estate brokers or agents; 
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( e) preparing and negotiating the terms of agreements of purchase and sale in the 
form Approved by the Owner, with bona fide, arm's length purchasers of 
Dwelling Units; 


(f) executing on behalf of the Owner offers to purchase Dwelling Units submitted in 
accordance with the price list and deposit structure previously Approved by the 
Owner and identifying to the Owner and Development Manager and obtaining the 
Approval of the Owner for any material deviations from the Approved form of 
Dwelling Unit agreement of purchase and sale; 


(g) reporting not less than monthly to the Owner and the Development Manager with 
respect to the Sales Manager's activities, the details of sales of Dwelling Units 
and comparisons of actual results to budgets; 


(h) preparing such reports regarding sales of Dwelling Units as the Development 
Manager, the Owner, or the Lenders under any Financing as they may reasonably 
require; 


(i) preparing and reviewing with the Owner and Development Manager suggested 
price lists for Dwelling Units and revising them in accordance with the 
requirements of the Owner, including without limitation, recommendations on 
pricing strategy and the development of a pricing grid incorporating competitive 
product pricing and an analysis thereof; 


G) attending to the preparation, execution, delivery and filing of the legal 
documentation required for the sale of Dwelling Units, including disclosure 
statements and amendments to disclosure statements and receipts therefor, 
purchase and sale agreements and transfer documents and, if applicable, 
documentation required for securities legislation compliance, all of the foregoing 
subject to final Approval of the Owner; 


(k) overseeing and administering the on-site or off-site sales centre (the "Sales 
Centre") in respect of the Dwelling Units; 


(I) co-operating with any real estate agents for the sale of Dwelling Units; 


(m) such other duties and responsibilities as are normally carried out by a sales 
manager in connection with the marketing and sale of real property similar to the 
Dwelling Units, to the intent that the Sales Manager shall cause the Dwelling 
Units to be marketed and sold in conformity with the requirements of applicable 
laws; 


(n) advising on Dwelling Unit layouts and configurations and considering the 
marketability of same, as well as advising on amenities provided as part of the 
Project insofar as marketability of Dwelling Units are concerned; 


( o) coordinate the collection of deposit monies from Dwelling Unit purchasers for 
remittance to the Escrow Agent; 
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(p) coordinate and use commercially reasonable efforts on behalf of the Owner to 
fulfil its obligations under all agreements of purchase and sale and associated 
addenda entered into with Dwelling Unit purchasers; and 


(q) facilitate the development of a model suite and scale model for the Project. 


4.3 Books of Account 


Proper books of account shall be kept by the Sales Manager at the Sales Manager's expense for 
the Owner and entries shall be made therein of all such matters, terms, transactions and things 
which are usually written and entered in books of account kept by others engaged in an 
enterprise of a similar nature and the Owner shall have free access at all reasonable times upon 
reasonable notice to inspect, examine and copy them. 


4.4 Compliance with Laws 


If the Sales Manager becomes aware of any failure of the Project or any part thereof to comply 
with any Applicable Laws and, if in the reasonable opinion of the Sales Manager such non
compliance does or may have a material adverse effect on the Project, then the Sales Manager 
will promptly notify the Development Manager and the Owner of such non-compliance and 
make recommendations to the Development Manager and the Owner as to how such non
compliance may be rectified. 


ARTICLES 
BUDGET AND CASH MANAGEMENT 


5.1 Budget and Cash Requirements 


The Sales Manager shall provide information to and work together with the Development 
Manager and the Construction Manager to prepare and implement the Project Budget as 
Approved by the Owner and shall be authorized to make the expenditures and incur the 
obligations provided for therein without the further Approval of the Owner. Notwithstanding the 
foregoing, any contract, agreement or other instrument to be entered into by the Sales Manager , 
or any other cost, expense or other liability to be incurred by the Sales Manager, in each case that 
results or will result in a liability to the Owner which exceeds $200,000 in the aggregate (an 
"Approval Cost") shall require the Approval of the Owner. Such Approval of the Owner shall 
be deemed to be provided if the applicable Approval Cost is specifically set out in a line item 
contained in a Quarterly Report, and the Sales Manager has not received Notice from the Owner 
objecting to the applicable Approval Cost set out in the Quarterly Report, within 5 Business 
Days of the date on which the Development Manager has delivered the applicable Quarterly 
Report by Notice to the Owner. In the event that either ofbcIMC Holdco (2007) Inc. or Cresford 
Holdings Limited objects to an Approval Cost, such party shall be entitled to commence dispute 
resolution proceedings under the Shareholders Agreement and issue written notice thereof (a 
"Dispute Notice") to the Sales Manager within 5 Business Days of receipt by the Owner of the 
applicable Quarterly Report. Upon receipt of a Dispute Notice, the Sales Manager shall refrain 
from incurring the disputed Approval Cost until it has received written Approval thereof from 
the Owner. 
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Sales Manager, without mark-up or duplication. All expenses incurred by the Sales 
Manager shall be charged at net cost and the Owner shall receive credit for all rebates, 


commissions, discounts and allowances. The Sales Manager shall keep appropriate records 
to document all expenses, which records shall be made available for inspection by Owner or 
its representatives upon request. 


5.4 Project Revenues 


All deposits and other amounts paid by purchasers in connection with the sale of Dwelling Units, 
whether in the form of cash, cheques or other negotiable instruments shall be received and 
collected by the Sales Manager on behalf of the Owner and promptly remitted to the Escrow 
Agent for deposit into the bank account maintained by the Escrow Agent pursuant to the terms of 


the Deposit Trust Agreement, until disbursed as set out therein. 


5.5 Non-Arms' Length Contracts 


Unless the Sales Manager obtains the prior Approval of the Owner after specific disclosure to the 


Owner of the non-Arm's Length relationship, the Sales Manager will not enter into any contract, 
agreement or legally binding arrangement in respect of the Project, including in connection with 
the furnishing of goods or services to the Project, if any party to such contract, agreement or 
legally binding arrangement is an Affiliate or employee of the Sales Manager or the Sales 


Manager does not deal at Arm's Length with such party. For the purposes of this Section 5.5, 


any question as to whether someone is dealing at arm's length will be determined in accordance 
with Section 251 of the Income Tax Act (Canada) as at the date hereof. 


5.6 Concessions 


The Sales Manager hereby undertakes not to accept for its own account in the execution of its 
duties and responsibilities hereunder or in connection with the Project, any commissions, 


reductions, finder's fees or other concessions (whether in the form of money, goods or other 
advantage or benefit) from tradesmen, suppliers, contractors, insurers or others. If such 


concessions are received by the Sales Manager they shall be remitted to or credited to the Owner 
forthwith after receipt. 


5. 7 Insurance 


(a) During the Term, the Sales Manager shall maintain the following insurance, at its 


sole cost and expense, relating to its services hereunder: 


INSURANCE LIMITS 


Workers' Compensation Coverage A: 
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YG LIMITED PARTNERSHIP 


SUBSCRIPTION FORM, POWER OF ATTORNEY AND ACKNOWLEDGEMENT 


TO: YG LIMITED PARTNERSHIP, Toronto, Ontario 


AND TO: 9615334 CANADA INC. (the "General Partner") 


1. Subscription 


1.1 The undersigned (the "Subscriber") hereby subscribes for 2,000 Class A Preferred Units 
(the "Units") in YG Limited Partnership (the "Partnership") pursuant to the amended and restated 
limited partnership agreement dated July 31, 2017 (the "Limited Partnership Agreement") in 
respect of the Partnership. 


1.2 All capitalized terms used herein, unless otherwise defined, have the meanings given to 
them in the Limited Partnership Agreement. 


1.3 The Subscriber hereby acknowledges receipt of a copy of the Limited Partnership 
Agreement and confirms that it has thoroughly read its contents and understands the nature of the 
proposed investment. The Subscriber acknowledges that the Units may not be transferred except 
in accordance with the provisions of the Limited Partnership Agreement. 


1.4 The Subscriber agrees to pay the subscription price of $2,000,000 and tenders herewith a 
certified cheque or bank draft in the amount of $2,000,000 payable to the Partnership or, at the 
request of the General Partner, agrees to wire transfer the subscription price to the Partnership or 
to whomever the Partnership directs. 


1.5 This subscription may be accepted in whole or in part and the Subscriber acknowledges 
that participation in the Partnership is subject to acceptance of this subscription by the General 
Partner and to certain other considerations set forth in the Limited Partnership Agreement. 


1.6 It is understood and agreed that this subscription and all funds enclosed herewith or wire 
transferred in accordance herewith shall be returned to the Subscriber without interest or deduction 
at the address indicated below if this subscription is not accepted by the General Partner. 


1.7 The parties to this Subscription Agreement confirm that, for the purposes of section 4.2 of 
the Limited Partnership Agreement, the date on which the Capital Contribution (as defined in the 
Limited Partnership Agreement) referred to in section 1.4 above was made by the Subscriber to 
the Partnership was July 5, 2017. 


2. Covenants, Representations and Warranties 


2.1 The Subscriber hereby represents and warrants that: 


(a) the Subscriber is not a non-resident of Canada for the purposes of the Income Tax 
Act (Canada); 


(b) the Subscriber is a resident of Canada; 


(c) the Subscriber is not a non-Canadian for the purposes of the Investment Canada 
Act; 


1019


ABC - 294







Distribution of Invested Capital and Return 


Revenue proceeds (after payment of project expenses) will be 
distributed at the end of the project in the following priority: 


• First, repayment of all external lenders; 


• Second, return of invested capital to the investor; 


• Third, distribute the agreed upon return on investment to the 


investor; and 


• Fourth, distribution to Cresford. 
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