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REVISED ENDORSEMENT 

[1] This motion raises three questions that can arise where a Proposal Trustee has disallowed 
a Proof of Claim pursuant to section 135 of the Bankruptcy and Insolvency Act [”BIA”], and the 
claimant has appealed from that disallowance pursuant to section 135(4): 

a. should the appeal proceed before this Court as a hearing de novo, or should the 
record be limited to those materials considered by the Proposal Trustee at the time 
[i.e., the materials filed in support of the claim];  

b. do limited partners of a limited partnership that has filed an NOI have standing on 
such an appeal; and 

c. should the appeal be allowed in this case? 

[2] CBRE Limited [“CBRE”] moves for an order setting aside the disallowance of its claim 
by the Proposal Trustee in the Proposal of YSL Limited Partnership and YSL Residences Inc. 
[together, the “Debtors”], and allowing the claim.  

[3] CBRE also seeks an order that this motion, which is effectively the appeal of the 
disallowance of its claim, be heard by way of hearing de novo. 
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[4] For the reasons that follow, the motion is granted. 

Background and Context 

[5] On April 30, 2021, YG Limited Partnership and YSL Residences Inc. [collectively, 
“YSL”] filed Notices of Intention to Make a Proposal pursuant to section 50.4(1) of the BIA. On 
May 14, 2021, this Court granted a consolidation order consolidating the NOI Proceedings for the 
purpose of simplifying the administration of the estates and facilitating the filing of a joint proposal 
and single meeting of creditors, among other things. 

[6] YSL is part of the Cresford Group of Companies, a developer of real estate in the Toronto 
area. YSL Residences Inc. was a registered owner of the YSL Property defined below. It acted as 
bare trustee for, and nominee of, the limited partnership. 

[7] This motion arises out of a dispute over a commission related to the acquisition of property 
at 363-391 Yonge St., Toronto and 3 Gerrard Street East, Toronto, [together, the “YSL Property”] 
by Concord Properties Developments Corp. [“Concord”]. 

[8] More than a year prior to the filing of the NOIs, in January 2020, CBRE had entered into 
an oral agreement with YSL for the listing of the YSL Property. For the purposes of this motion, 
the agreement was a relatively typical arrangement pursuant to which CBRE was to be paid a 
commission equal to 0.65% of the purchase price in the event that the property was sold and the 
purchaser was one of the parties introduced by CBRE. 

[9] On February 21, 2020, as CBRE was already performing the oral agreement, it provided 
YSL with a proposed written agreement which further clarified and defined the terms of the 
bargain. In particular, it provided that the term of the contract expired on August 20, 2020 but also 
included a holdover clause pursuant to which the commission was payable if a binding agreement 
of purchase and sale was executed within 90 days after the expiry of the term and the transaction 
subsequently closed. 

[10] The evidence on this motion is that the written agreement was never executed through 
inadvertence, although both parties performed the agreement and acted in all respects as if it had 
been formally executed. 

[11] As noted above, YSL subsequently encountered financial difficulties and filed the NOIs. 
CBRE filed a claim with the Proposal Trustee in respect of the commission owing on the sale of 
the YSL Property. 

[12] The Proposal Trustee initially disallowed the claim of CBRE as it was not satisfied, on the 
information initially filed in support of the claim, that it ought to be allowed. However, upon 
further review and particularly upon reviewing the Motion Record filed by CBRE, the Proposal 
Trustee and CBRE entered into a settlement agreement pursuant to which the claim would be 
allowed in exchange for the agreement of CBRE not to seek its costs on this motion. 

[13] As a result of that settlement agreement, the Proposal Trustee supports CBRE and the relief 
sought on this motion.  
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[14] Indeed, the only parties opposing the relief sought are certain limited partners in the 
YG Limited Partnership. 

[15] CBRE, supported by the Proposal Trustee, submits that the disallowance should be set 
aside and its claim should be allowed pursuant to the settlement agreement. It argues that, for the 
purposes of this motion, the Court should in any event consider the matter de novo. 

[16] The limited partners submit that CBRE has failed to prove its claim with the requisite 
cogent evidence originally before the Proposal Trustee [i.e., the material originally filed in support 
of the CBRE claim], or at all. 

ANALYSIS 

Do the Limited Partners Have Standing? 

[17] Section 135 of the BIA sets out the regime pursuant to which proofs of claim are admitted 
or disallowed.  

[18] Pursuant to subsection (2), a trustee may disallow, in whole or in part, any claim.  

[19] That disallowance is final and conclusive unless, pursuant to subsection (4), the person to 
whom the notice was provided appeals from the trustee’s decision to the court in accordance with 
the General Rules.  

[20] Pursuant to subsection (5), the court may expunge or reduce a proof of claim on the 
application of a creditor or of the debtor if the trustee declines to interfere in the matter. 

[21] Here, the limited partners are limited partners in one of the Debtors, YG Limited 
Partnership. In my view, they lack the standing in this case to challenge the disallowance by the 
Proposal Trustee. 

[22] For the purposes of this motion, the creditor is CBRE and the Debtor [or one of them] is 
YG Limited Partnership. As submitted by the Proposal Trustee, the whole bankruptcy regime is 
based upon all parties dealing with the debtor entity and/or the proposal trustee to address, 
determine and/or resolve claims. 

[23] I agree with the submission of the Proposal Trustee that pursuant to subsection 135(5), the 
court may grant relief only where either one of two parties requests it: the creditor applies, or the 
debtor applies in circumstances where the trustee will not interfere. 

[24] The limited partners are not creditors, but rather are exactly that - limited partners - in one 
of the Debtors. They hold limited partnership units in that entity. That is insufficient to make them 
debtors [within the meaning of this subsection or generally within the structure of the BIA], any 
more than shareholders of a debtor corporation would themselves automatically be debtors. 

[25] Moreover, the particular contractual entitlements of the limited partners applicable to their 
units do not assist them here. The partnership agreement sets out the rights and obligations of the 
general partner to act on behalf of the limited partnership, and of the limited partners themselves. 



- Page 4 - 

[26] The contractual right in the partnership agreement to bind the partnership with respect to 
things such as claims is granted to the general partner. The general partner, on behalf of the limited 
partnership, consents to the relief sought on this motion. 

[27] Finally, the Proposal Trustee has in fact “interfered” here, as contemplated in section 
135(5). This is not a case where a trustee simply refuses to take a position or will not engage on 
the issue. 

[28] I also observe that section 37 of the BIA provides that, where the bankrupt or any of the 
creditors or any other person is aggrieved by any act or decision of the trustee, he may apply to 
the court, and the court may confirm, reverse or modify the act or decision complained of and 
make such order in the premises as it thinks just. 

[29] I have already concluded that the limited partners are not creditors. Are they “persons 
aggrieved”? In my view they are not. Their grievance, or complaint, boils down to the fact that 
their ultimate potential recovery will presumably be reduced if the claim is allowed. That is not 
sufficient to make them aggrieved within the meaning of section 37. To conclude otherwise would 
mean that every creditor would have standing pursuant to section 37 to challenge the claim of 
every other creditor in a bankruptcy proceeding and I reject this notion. 

[30] As observed in Holden & Morawetz, The 2022 Annotated Bankruptcy and Insolvency Act, 
Thomson Reuters, Toronto, 2022 at p. 102-103, 

“the words “any other person is aggrieved” must be broadly interpreted. They do not 
mean a person who is disappointed of a benefit that he or she might have received if 
some other order had been made. A “person aggrieved” is a person who has 
suffered a legal grievance, a person against whom a decision has been pronounced 
by the trustee that has wrongfully deprived him or her of something, or wrongfully 
refused him or her something, or wrongfully affected his or her title to something: 
Re Sidebotham, (1880), 14 Ch.D. 458 at 465; Liu v. Sung, (1989), 72. C.B.R. (N.S.) 
224 (BCSC).” 

[31] This Court reached the same conclusion in Global Royalties Ltd. v. Brook, 2016 
ONSC 6277 at para. 13. 

[32] I conclude that in this case, the limited partners lack the requisite standing to oppose the 
motion. 

Should the Appeal Proceed de Novo? 

[33] As stated above, the authority of the court to expunge or reduce a proof of claim is found 
in section 135(5) of the BIA. 

[34] I am satisfied that this Court may direct that an appeal from a disallowance of a claim by 
a trustee proceed by way of hearing de novo where it determines that to proceed otherwise would 
result in an injustice to the creditor. (see Credifinance Securities Limited v DSLC Capital Corp, 
2011 ONCA 160 at para. 24, citing Charlestown Residential School, Re, 2010 ONSC 4099 at 
paras. 1, 18, and Re: Poreba, 2014 ONSC 277 at para. 32).   
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[35] I recognize, as did the Court of Appeal in Credifinance, that this practice is not uniform 
across the country. I also recognize that a major legislative objective of the bankruptcy regime is 
to maximize efficiency and the expeditious determination of claims between and among the 
stakeholders, and that this, in turn, could support the exercise of deference in the review of a 
decision of a trustee. In my view, that is why appeals of this nature should generally proceed as 
true appeals, based on a record consisting of the materials relied upon by the trustee in its decision 
to disallow the claim. 

[36] However, it seems to me that the present case is an example of precisely the type of case 
where to proceed otherwise than de novo, and limit the record to that material originally filed in 
support of the claim, would result in an injustice to the creditor. That is exactly what section 135(5) 
is designed to correct or avoid, and in circumstances such as this, the appeal can and should 
proceed de novo in the sense that materials not originally before the trustee can and should be 
considered by the court. 

[37] The Poreba case is such an example, where the Master [now Associate Judge] concluded 
that a hearing de novo was appropriate because there were significant issues of credibility such 
that fairness required that the claimant be given an opportunity to provide viva voce evidence and 
to explain certain issues. 

[38] The evidence that, in my view, is relevant both to a determination of the claim and to my 
conclusion that to exclude it would work an injustice on the creditor, is described below. The 
creditor and the Proposal Trustee acted openly and transparently and entering into the settlement 
agreement, in the context of the appeal by the creditor. They did not act in an underhanded or 
unfair manner.  

Should the Appeal be Allowed? 

[39] Notwithstanding my conclusion above that the limited partners lacked the requisite 
standing to oppose this motion, I have considered their evidence and arguments with respect to 
the merits of the appeal, in case I am wrong. Moreover, CBRE seeks an order allowing the appeal, 
in any event of opposition. 

[40] In this case, what occurred was rather straightforward. Based on the information and 
material originally available to it, the Proposal Trustee disallowed the claim. This seems 
reasonable when one considers the summary nature of claims evaluation by a trustee, in the 
somewhat unique circumstances of this case where the listing agreement giving rise to the claim 
for the commission on the sale of the property was first oral and then reduced to writing but 
through inadvertence the written agreement was never executed.  

[41] However, and as stated above, when additional material was filed with the Proposal 
Trustee, it was of the view that the claim ought properly to be allowed. The Proposal Trustee did 
not, however, purport to allow an appeal from its own decision. Rather, it agreed, pursuant to the 
provisions of the settlement agreement, to support and not oppose the appeal by the creditor, 
properly brought pursuant to section 135(5), in exchange for the agreement of the creditor not to 
seek costs against the Proposal Trustee. 
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[42] I point this out in part due to the argument advanced by the limited partners to the effect 
that the disallowance of a claim by the Proposal Trustee is final and conclusive with the result that 
the Proposal Trustee has no residual power to reconsider its own decision or reverse itself. Again, 
that is not what has occurred here. Rather, the settlement agreement was entered into in the context 
of the appeal properly brought by the creditor. 

[43] There is no dispute on this motion as to several relevant facts:  

a. CBRE entered into a listing agreement with YSL for the YSL Property;  

b. CBRE introduced YSL to Concord for the purposes of acquiring the YSL Property;  

c. Concord in fact did acquire the YSL Property; and  

d. the commission claimed by CBRE is equal to 0.65% of the total consideration paid 
for the YSL Property. 

[44] For its part, Concord agrees and acknowledges that CBRE introduced it to YSL, although 
it has no knowledge of the agreement with CBRE. The evidence on this motion is that the Proposal 
Trustee in making its decision relied on information provided by Concord to the effect that it dealt 
with the Debtors at all times and did not have dealings with CBRE. 

[45] However, that information was not provided to the creditor that had advanced the claim, 
CBRE. CBRE accordingly did not have any opportunity to make submissions with respect to, or 
file evidence to challenge, that statement from Concord. 

[46] The evidence of Concord as subsequently provided to the Proposal Trustee and filed on 
this motion is to the effect that CBRE in fact introduced it to YSL for the purposes of acquiring 
the YSL Property. 

[47] Indeed, the clear and unequivocal evidence of both counterparties to the agreement [CBRE 
and YSL] is consistent and clear: there was an agreement, CBRE performed the agreement and 
indeed was involved in negotiations right up until the conveyance of the YSL Property pursuant 
to the amended Proposal, and the commission is payable according to its terms. 

[48] I am satisfied that this is clear from the evidence, and in particular the affidavit of Mr. Ted 
Dowbiggin, the former president of Cresford, and the affidavit of Mr. Casey Gallagher, VP of 
CBRE, relied upon by CBRE. 

[49] I referred above in these reasons to the oral agreement of January, 2020 and the subsequent 
written agreement of February 21, 2020 and the fact that the latter had never been formally signed. 
As noted, the written agreement provided that the term of the contract ended on August 20, 2020, 
and the holdover clause [section 4.1] essentially extended the entitlement to a commission for an 
additional 90 days. 

[50] The limited partners submit that even if the YSL Property was conveyed pursuant to the 
[amended] Proposal, that occurred outside the 90-day period with the result that the commission 
ought not to be payable.  
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[51] I am satisfied based on the evidence described above and particularly the evidence of 
Messrs. Dowbiggin and Gallagher, and in the absence of any contrary evidence put forward by 
any party, that the negotiations between YSL and Concord commenced with their introduction 
and continued until the acquisition of the YSL Property by Concord through the proposal, and 
specifically during the holdover period. The limited partners did not cross-examine either of those 
witnesses on their evidence with respect to these points. CBRE continued to act as listing broker 
and responded to questions from YSL during the negotiations. 

[52] In addition, the Debtors themselves support the claim and have confirmed such to the 
Proposal Trustee. This is consistent also with the conduct of both the Debtors on the one hand and 
CBRE on the other, prior to the claim being advanced, as the parties to the agreement performed 
it according to its terms and acted in all respects as if the written agreement had been executed. 

[53] Finally, I observe that Concord itself supports the claim being allowed and it, very 
arguably, has the most to gain if the claim were denied. 

[54] The limited partners oppose the relief sought but were not parties to the impugned 
agreement nor, obviously, were they present for any of the discussions leading to the oral 
agreement. 

[55] The limited partners argue that the terms of the agreement did not entitle CBRE to the 
payment of the commission since the sale of the YSL Property was not a sale by agreement of 
purchase and sale within the meaning the commission agreement. 

[56] CBRE, one of the parties to that agreement, supported by both the Debtors 
[the counterparty to the agreement] and the Proposal Trustee, submits that this includes an 
agreement pursuant to which consideration is given for the conveyance of title to the YSL 
Property. I agree. I also agree that a proposal is a form of contract [between the debtor and its 
creditors].[See Jones v. Ontario, (2003), 66 O.R.(3d) 674 (ONCA)]. 

[57] In the result, I am therefore satisfied that to exclude this clear and cogent evidence would 
result in the disallowance of the claim and that would be an unjust result in the circumstances of 
this case. 

[58] For all of the above reasons, 

a. the limited partners do not have standing to oppose or the relief sought on this 
motion by the creditor [CBRE] supported by the Proposal Trustee and the Debtors; 

b. in this case, the appeal from the decision of the Proposal Trustee should be 
considered, and has been considered by me, as a hearing de novo, since to do 
otherwise would result in an injustice to the creditor [CBRE]; and 

c. the appeal should be allowed and the motion granted. 

[59] Accordingly, the disallowance of CBRE’s claim by the Proposal Trustee is set aside and 
the claim is allowed. 
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[60] CBRE, the Proposal Trustee and the limited partners have all submitted costs outlines. 
CBRE seeks partial indemnity costs, inclusive of fees, disbursements and HST, of $64,896.07. 
The Proposal Trustee seeks costs on the same basis of $58,948.48. The costs outline of the limited 
partners supports a claim for costs on the same basis of $21,725.48. 

[61] Exercising my discretion pursuant to section 131 of the Courts of Justice Act, and 
considering the factors in Rule 57.01, I have determined that costs should follow the event, and 
that CBRE and the Proposal Trustee have succeeded on the merits and should be entitled to costs.  

[62] However, I am conscious of the fact that the Proposal Trustee supported the motion of 
CBRE and I am conscious of avoiding any duplication in work and fees. I am also cognizant of 
the somewhat unique nature of the circumstances and chronology in this case.  

[63] The validity of the claim flows from the entitlement to the commission under the listing 
agreement, and the facts that support the fact of that agreement, as they do, are not readily apparent 
at first blush from a review of the facts given the initial oral agreement and the terms of the 
holdover clause in the written agreement [i.e., the 90-day period]. The fact that it is not 
immediately straightforward is illustrated perhaps by the original concerns of the Proposal Trustee. 

[64] I also observe, as submitted by the limited partners, that given the manner in which the 
events unfolded, this appeal would have been necessary even if it had been unopposed. However, 
it would have been a much more straightforward and less expensive proceeding. 

[65] Accordingly, in considering the facts and Rule 57 factors, in my view CBRE is entitled to 
partial indemnity costs from the limited partners in the amount of $25,000 and the Proposal Trustee 
is entitled to costs on the same basis in the amount of $18,000. All amounts are inclusive of fees, 
disbursements and HST. Costs payable within 60 days. 

 

 

  

 

Osborne, J. 
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