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HEARD at Toronto: July 9 and 16, 2021

REASONS FOR DECISION #2 (REVISED PROPOSAL)

[1] On June 29, 2021, | rejected the debtor’s application for approval of its Proposal
(identified as “Amended Proposal #2) and provided my detailed reasons for doing so on
July 2, 2021. In delivering my reasons, | indicated that that it remained possible for the
debtors to amend their Proposal if they so chose. The debtors for their part asked me to
adjourn the hearing until July 9, 2021 in order to permit them an opportunity to do so. |
granted the requested adjournment.

[2] An amended proposal was filed immediately prior to the hearing on July 9, 2021
entitled “Amended Proposal #3” and | have been asked to consider approving such
Amended Proposal. | held a hearing on whether Amended Proposal #3 ought to be
approved on July 9, 2021. Amended Proposal #3 was filed only a short while prior to that
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hearing. | delayed the start of the hearing for an hour to give parties time to review and
analyse the document and proceeded to hear their submissions.

[3] As is usual, | called upon the Trustee to give its comments last. The Trustee
requested a further week to review the document and to consider its position. | granted
that request and the matter was adjourned to July 16, 2021 at 10:00 a.m. This second
adjournment was granted — it must be noted — over the objections of the 15t mortgagee
Timbercreek whose forbearance agreement with the debtors expired on June 30, 2021
and who has a long-standing hearing date for its receivership application on July 12, 2021.
| adjourned the Timbercreek July 12, 2021 hearing to July 16, 2021 as well such that both
proceedings were scheduled to appear before me on July 16, 2021.

[4] A term of the adjournment | granted was that the debtors and Timbercreek should
both have circulated draft orders (Proposal approval order in the case of the debtors;
Receivership Order in the case of Timbercreek) in advance of the hearing on July 16,
2021 with the expectation that | should sign one of the two orders on July 16, 2021.

[5] On July 15, 2021, a second version of Amended Proposal #3 was filed with the
Official Receiver and the Trustee issued its Fourth Report commenting on version 2 of
Amended Proposal #3. The Trustee’s Fourth Report recommended approval of the
Proposal as so amended.

[6] This Proposal has been through a few versions and the nomenclature can get
confusing. The amendments made in version 2 of Amended Proposal #3 were minor and
technical in nature — they did not adversely affect the rights of any Affected Creditor and
at least one of them could just as easily have been added to the approval order outside
of the Proposal without objection. My references to “Amended Proposal #3” below should
be taken as referencing version 2 of Amended Proposal #3 unless the context requires
otherwise.

[7] For the reasons that follow, | have decided to approve version 2 of Amended
Proposal #3 and | have signed the approval order.

Background facts

[8] | shall not repeat my review of the facts nor my reasons for rejecting Amended
Proposal #2 on June 29, 2021. My detailed reasons for that decision were released on
July 2, 2021 and should be considered as if incorporated by reference herein.

[9] In broad strokes, the following summarizes the principal amendments made in
Amended Proposal #3:

a. Lien claimants who assigned their claims to the Proposal Sponsor
($9.2 million) will not share in the pool of cash available to unsecured
creditors under the Proposal — all lien claimants will be treated as
Unaffected Creditors;



h.

Page: 4

Related party claims ($38.3 million) will be treated as equity claims and not
participate in the pool of cash available to unsecured creditors;

Unsecured creditors’ recoveries will no longer be limited to $0.58 per dollar
of proven claim but will share pro rata in the pool of cash available to
unsecured creditors up to payment in full;

The Proposal Sponsor will fund the full cash pool on Proposal
Implementation without reduction should proven claims come in below the
amount of the cash pool ($30.9 million);

The pool of cash available to unsecured creditors is reduced from
$37.7 million to $30.9 million but subject to the above changes reducing the
claims eligible to share in the pool,

Secured creditors claims — including all construction lien claims — remain
unaffected and are assumed by the Proposal Sponsor in purchasing the
land and project assets;

After Affected Creditor claims have been resolved and all required
payments made to them, any residual amount will be returned to the debtor
YG Limited Partnership to be dealt with as the partners direct or the court
orders; and

Proposal Implementation will occur three days after court approval.

[10] The Fourth Report of the Trustee summarized the impact of these changes. Some
of the principal points made by the Trustee include the following:

a.

Construction lien claimants who agreed to assign their claims to the
Proposal Sponsor prior to these amendments might potentially receive less
under their assignment agreements than they would under Amended
Proposal #3 which had not been made when they agreed to assign their
claims. The Trustee contacted the assigning creditors. Two were unable to
be contacted but have voiced no objection one way or the other. The
remainder of them expressed support for the approval of Amended
Proposal #3 or made no objection to it. No assigning creditor was opposed.

Version 2 of Amended Proposal #3 contains material improvements to
Amended Proposal #2 and addresses concerns raised in my decision of
June 29, 2021.

Any payments to equity holders are entirely outside of the Proposal.

The Trustee has analyzed the known unsecured claims that would share in
the $30.9 million pool available to Affected Creditors under Amended
Proposal #3. The Trustee’s estimate is that Affected Creditors will receive
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between 71% of their claims and payment in full under version 2 of
Amended Proposal #3 as contrasted with between 40% and 58% of their
claims under Amended Proposal #2. The lower assumption is based on all
known claims being allowed in full as claimed with an identical estimate for
claims not yet filed. In the event none of the disputed or contingent claims
were allowed, the Affected Creditors would be paid in full and up to
$19 million may be available to holders of equity claims.

[11] Amended Proposal #3 came with an additional element that the Proposal Sponsor
felt it proper to disclose to the Court and the parties. The Proposal Sponsor made a
parallel and entirely voluntary offer to holders of limited partnership units in YG LP as well
as other claims found by me to be equity claims (i.e. the related party claims) to sell their
equity interests for 12.5% of the value of such interests subject to certain structuring
conditions.

[12] | cannot say at this juncture whether any equity holders will take the Plan Sponsor
up on this offer. The objecting limited partners have shown little interest in it to date at
least. The offer has conditions that may or may not be acceptable to them depending
upon their own tax situation and their views of value.

[13] Fifty years after the Carter Commission report, it remains the case that business
transactions are invariably structured to minimize tax which continues to impact similar
economic transactions differently depending upon the structures used. | am satisfied that
the “equity offer” is not a disguised transfer of value from creditors to holders of equity
claims — the structures required to be used potentially deliver tax attributes to a buyer of
the claims that would not otherwise be available. This proposal has been properly
disclosed but | do not view it as being particularly relevant to my assessment of Amended
Proposal #3. That proposal delivers additional value to creditors under all scenarios
compared to its predecessor. There is no diversion of value from creditors to equity
holders to be found here. | concur with the Trustee’s assessment that the equity offer is
quite independent of the Proposal and does not contravene the BIA provisions against
payment to equity ahead of debt even if it turns out that creditors receive less than
payment in full (and that would be a fairly speculative assumption to make).

[14] The Trustee’s Fourth Report concluded that the Debtors were proceeding with the
request for approval of the Amended Proposal #3 in good faith.

Analysis and discussion

[15] This amended proposal is not perfect. The process that led to it was far from ideal.
However, as now amended, this Proposal provides a superior outcome for all classes of
creditors under every conceivable scenario and addresses all of the concerns raised in
my reasons of July 2, 2021 constructively and substantively.

[16] As so amended, | have no hesitation in finding that Amended Proposal #3 is
reasonable, it is calculated to benefit the general body of creditors and is being advanced



Page: 6

at this juncture in good faith notwithstanding the defects that | found marred the
negotiation and presentation of the initial version of the Proposal.

[17] There were some critical foundational findings that | made in my reasons of July 2,
2021 including:

a. whatever breaches of the Limited Partnership Agreement may have
occurred in the weeks and months prior to the filing of the NOI, the general
partner did have authority to file the NOI,;

b. the Affected Creditor vote in support of Amended Proposal #2 was in fact
unanimous; and

C. whatever questions there may be regarding the solvency of the debtors from
the perspective of the realizable value of their assets, there can be no
guestion of the insolvency of the debtors from a liquidity point of view:
secured and unsecured claims alike are overdue and unpaid and the
debtors have no means to satisfy their claims in a timely way. Lien claims
are more than a year in arrears for the most part while all forbearance
periods have expired for the secured debt.

[18] While | found the probative value of the creditor vote to be attenuated somewhat
by the factors | listed in those reasons, the vote did and does have probative value and it
is material to note that unsecured creditors agreed to accept payment of less than full
payment on their claims on June 15, 2021. All of the Affected Creditors will receive a
superior outcome under Version 2 of Amended Proposal #3 under any reasonable
assumptions. Their approval of the prior version of the Proposal remains as probative in
the context of version 2 of Amended Proposal #3 if not more so.

[19] Version 2 of Amended Proposal #3 clearly satisfies the technical requirements of
the BIA in that Amended Proposal #2 upon which the creditors did vote authorized the
amendments that have been made in Amended Proposal #3 (including version 2 thereof).

[20] Version 2 of Amended Proposal #3 has constructively addressed each of the
issues | raised in my June 29 ruling and my July 2 written reasons:

a. The construction lien claims will not dilute the recovery of the unsecured
creditors in any way.

b. The related party claims are to be treated as equity claims and disentitled
to share in the cash pool.

C. While | expressed grave concerns regarding the lack of good faith and the
breaches of fiduciary duty that preceded the filing of the NOI and the entry
into the Proposal Sponsor Agreement, those concerns were primarily
focused on the efforts made to prefer related party claims over those of
other stakeholders in the search for an investor. Amended Proposal #3
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cannot undo the past of course but it has addressed those findings
constructively. The related party claims are treated as equity claims.

d. There is a strong likelihood that proven creditor claims will be substantially
lower than the $30.9 million pool available to satisfy them and Amended
Proposal #3 ensures that such surplus is returned to the limited partnership
instead of being retained by the Proposal Sponsor.

e. The claims of related parties and their priority relative to limited partners will
be dealt with within the limited partnership structure itself, in broad daylight
and subject to the full range of remedies open to the limited partners to
protect their interests should the need arise. The conflicting interests that
marred the development of Amended Proposal #2 have been substantially
cured by the amendments effected by Amended Proposal #3. Related
parties have been put in their proper place in the claims hierarchy.

[21] The strongest critique levelled at Amended Proposal #3 by the limited partners is
that it does not answer the question of what the value of the project might have been had
the project been offered on the open market in a competitive process. That is a fair
criticism but not one that is sufficient to detract from the overwhelmingly positive attributes
of this Proposal.

[22] The past cannot be undone and perfection is not the standard against which a
proposal is to be measured. Section 59(2) of the BIA requires that approval of a proposal
must be refused if its terms are not shown to be reasonable and calculated to benefit the
general body of creditors. The common law has added to this the requirement that a
proposal must be advanced in good faith.

[23] Amended Proposal #3 is both reasonable and calculated to benefit the general
body of creditors. It provides for substantially improved outcomes to all creditors whose
claims were impaired by Amended Proposal #2 under any reasonable assessment of the
facts. As noted above, it is quite likely that a surplus will remain to be returned to the
limited partnership after all affected unsecured claims have been paid in full to be dealt
with as the limited partners direct (or by court order if necessary).

[24] The debtors are insolvent today. They are properly in bankruptcy proceedings.
Their creditors have a right to payment and — to the extent reasonably possible — to
payment in full as soon as possible. Amended Proposal #3 offers payment in full to most
secured creditors within a matter of days following court approval. Unsecured creditor
payments will be subject to reasonable reserves for unresolved claims but these too will
begin flowing in short order. This contrasts to a delay of many months on the most
optimistic of scenarios were a receiver directed to sell the project.

[25] There is a public interest in moving this very substantial project out of the
quicksand in which it has become stuck for over a year. Approval of Amended
Proposal #3 at this juncture ensures that the Project is in the hands of a solvent entity
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with the wherewithal and experience necessary to put it back on track as soon as
possible.

[26] The real question before me today is whether limited partners have the right to
require creditors to run the risk of a sale process producing an inferior outcome to
Amended Proposal #3 in order to test the hypothesis that a greater value might emerge
from a fresh marketing of the project in a liquidation process that might result in payment
of some or all of the limited partners’ equity claims. In my view, they do not.

[27] It is possible that higher values could emerge from a liquidation process but that
possibility is not a one way street. The dissatisfaction | expressed in my reasons of July 2,
2021 regarding the quality of the appraisal evidence before me does not imply any level
of probability that market value today is higher than the values suggested by the
April 2021 CBRE appraisal. | was dissatisfied with the quality of all of the appraisal
evidence because of the lack of evidence reconciling the differences between them and,
in particular, assessing the reasonableness of the assumptions made in each.

[28] It is noteworthy that version 2 of Amended Proposal #3 offers the real prospect
that a return on equity of more than 100% of the invested capital of the limited partners
may come back to YG LP. The limited partners assent will be needed to any use of those
funds unless a court order is obtained. The possible upside to limited partners arising
from a new sales process has thus become that much more remote under this last
revision to the Proposal compared to the first.

[29] There are costs involved in conducting a receivership that would come ahead of
any potential surplus being made available to equity claimants such as the limited
partners. Some of the risk of a sale process producing a lower outcome could potentially
be insured against by procuring a stalking horse bid to put a floor under the sale process.
There is no guarantee that a stalking horse bid would be available at or near the implied
value of Amended Proposal #3. Stalking horse bids come with a price tag in the form of
a break fee that is usually calculated as a percentage of the price. That too would stand
to reduce the recoveries to unsecured creditors and create an additional hurdle to any
prospect of additional recovery to limited partners.

[30] This is a real bankruptcy. There is nothing artificial about it. Creditors have been
unpaid for over a year. | have before me a transaction that provides a pathway to payment
of creditor claims in full and quickly while leaving a realistic prospect for equity claims to
receive some significant recovery. Every other option requires the creditors — who bear
no responsibility for the mess that this project has found itself in — being subjected to the
real risk of partial non-payment and substantial delay being added to the very lengthy
delay to which they have already been subjected in order to test the hypothesis that a few
percentage points of additional value might potentially be found. That is not a risk that it
is fair to impose on creditors on these facts and having regard to the important favourable
changes made to the Proposal.
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Disposition

[31] Accordingly, an order shall issue approving version 2 of Amended Proposal #3. |
have reviewed the draft form of approval order uploaded and approved and signed same.
It was amended slightly to include in the preamble corrected references to the limited
partners who appeared and the evidence they filed.

[32] This Proposal satisfies the technical requirements of the BIA. | have concluded
that version 2 of Amended Proposal #3 represents a valid amendment to Amended
Proposal #2 in accordance with its terms and thus has received the required double
majority of creditor approval. The terms of this Proposal are reasonable and calculated to
benefit the general body of creditors. The amendments presented have satisfied the
concerns raised by me regarding the good faith of the debtors in pursuing this Proposal.

[33] I wish in particular to note that | have included, as requested, an order pursuant to
s. 195 of the BIA permitting provisional execution of the approval order notwithstanding
appeal. | have made this order in consideration of two primary factors:

a. The secured creditors of YG LP have been deferred and stayed for a very,
very long time at this point. Some of that deferral was purchased in the form
of forbearance agreements with Timbercreek but the last negotiated
extension — an extension that included every possible assurance that no
further extensions would be sought — expired on June 30, 2021. | made it
clear on July 9, 2021 that | would be approving the Proposal or a Receiver
today. It would be unjust to Timbercreek to have its period of limbo
indefinitely extended by the simple expedient of filing a Notice of Appeal
and forcing Timbercreek to seek a lifting of an automatic stay to enforce its
security. This project is, at its core, a hard asset consisting of real estate, a
bundle of approvals and a hole in the ground. There is no goodwill to speak
of. It has been held in limbo for much more than a year at this point and it
must either be put in the hands of someone who will bring it forward to
completion under the Proposal or of a Receiver who will find someone who
can.

b. Our courts have generally sought to achieve a degree of uniformity of
practice as between the CCAA and the BIA. Approval of a CCAA Plan Is
not subject to an automatic stay. An automatic stay in this case would
operate as a functional veto of the Proposal itself because the result would
be an almost certain slide into receivership unless the stay were promptly
lifted.

[34] Timbercreek’s receivership application was adjourned by me from July 12, 2016
until today. Based upon my approval of the Proposal today and subject to the closing of
version 2 of Proposal #3 in accordance with its terms by no later than July 31, 2021,
Timbercreek agrees that its application is moot. There is no reason to believe the
Proposal will not be completed as planned, however, nothing can be taken for granted. |
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am adjourning Timbercreek’s application to August 9, 2021 when | shall next be sitting.
It is adjourned before me.

[35] Assuming (i) the Trustee confirms to me that the version 2 of Amended
Proposal #3 has been completed and (ii) Timbercreek does not advise me in advance of
August 9 of its intention to proceed, | shall endorse the Timbercreek application as
withdrawn without costs on August 9, 2021. No attendances will be necessary from any
party in that eventuality. If there is a reason for the application to move forward, | am
relying on the Trustee and Timbercreek to so notify me as soon as practicable after
July 31, 2021.

[36] A request was made by the limited partners to make submissions to me regarding
costs of the bankruptcy proposal proceeding. For the avoidance of doubt, my signing of
the order approving version 2 of Amended Proposal #3 has not disposed of the matter of
costs of the proposal proceedings. | have made no order as to costs to this point nor have
| heard submissions on the point.

[37] Any party seeking an order of costs in their favour shall have ten days from today
to file written submissions and an outline of costs. Submissions should not exceed ten
pages excluding the outline of costs. Cases need not be included beyond a hyperlinked
table of cases. The Debtors and the Proposal Sponsor shall each have a further ten days
to respond to any such requests for costs with similar size restrictions. All submissions
are to be uploaded to CaselLines and copied to the Trustee. | am asking the Trustee to
provide me with a consolidated set of submissions to which the Trustee may — but shall
not be required to — add its own additional comments in the form of a brief supplementary
report.

[38] Lastly, | need to give some directions regarding the two civil applications that
immediately preceded these bankruptcy proceedings brought by the limited partners of
YG LP. My reasons of June 29, 2021 made a number of findings in relation to matters
raised in those two applications. However, it must also be clear that neither my ruling of
June 29, 2021 nor this decision has fully disposed of either civil application.

[39] It is certainly true that | made findings in the context of the bankruptcy proposal
proceedings that were and are relevant to the two applications. Even if those findings
were made in the context of the bankruptcy proceedings, the three proceedings were to
a degree inextricably intertwined. | was asked to issue a formal order in relation to the
findings | did make. | declined to do so not because | am resiling from any findings made
— 1 do not — but because | did not and do not have the full scope of the claims of either
application fleshed out before me. | directed certain matters to be explored and argued
due to the interrelationship between the proceedings but | do not want my rulings in one
context to be taken out of context in another.

[40] The safest course in my view is to let my rulings stand as made knowing that res
judicata and issue estoppel can be applied as needed to avoid any abuse. | was asked
to confirm — and do so now — that costs of those two civil applications have not been dealt
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with by me at all. They have not. The limited partner applicants in those two proceedings
asked to make submissions regarding costs of the bankruptcy proposal proceeding and |
have given them leave to do so as provided above. The costs of the two civil applications
remain reserved to the judge disposing of them.

(
W

7 S.H. Duaph

Date: July 16, 2021
Addendum:

As noted, | have reviewed the originally signed reasons and made a small number of
clerical and stylistic changes to the text as originally released. As well, | was advised by
the Trustee that the transaction was in fact completed on July 22, 2021. Accordingly, |
have issued an endorsement today vacating the August 9, 2021 appointment reserved
to hear the Timbercreek application and endorsed that matter as being abandoned
without costs because moot. No party will be required to appear on August 9, 2021.

Date: July 27, 2021




