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ENDORSEMENT OF JUSTICE KIMMEL: 

Background to the Proposal Trustee’s Motion for Directions 

1. Maria Athanasoulis filed a proof of claim against YG Limited Partnership and YSL Residences Inc. 

(together, the “Debtor”).  The proof of claim was filed in the context of a court approved proposal (the 

“Proposal”) under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”) in respect of 

unsecured claims she asserts as follows (together, the “Athanasoulis Claim”): 

a. $1 million in respect of damages for wrongful dismissal (the “Wrongful Dismissal Claim”); and  

b. $18 million in respect of damages for breach of an oral agreement that Ms. Athanasoulis would be 

paid 20 percent of the profits earned on the YSL Project (the “Profit Share Claim”). 

2. The Debtor was developing the YSL Project, which was part of a broader development group controlled 

by Daniel Casey that used the brand name “Cresford”. 

3. As part of the Proposal that was eventually approved by the court on July 16, 2021, Concord Properties 

Developments Corp. (the “Sponsor”) acquired the YSL Project and set aside $30.9 million to satisfy 

proven creditor claims, with the balance of that fund to be distributed to equity stakeholders (including 

the limited partners of the YG Limited Partnership, the “LPs”). 

4. My November 1, 2022 endorsement dealt with the Sponsor’s obligation to fund administrative fees and 

expenses incurred by KSV Restructuring Inc. (the “Proposal Trustee”) in connection with the resolution 

of the Athanasoulis Claim: see YG Limited Partnership (Re), 2022 ONSC 6138 (the “Funding Decision”). 

5. The Funding Decision determined that the Sponsor was not obligated to fund phase 2 of an arbitration in 

which Ms. Athanasoulis and the Proposal Trustee had agreed to participate (the “Arbitration”).  That 

determination was made on the basis that phase 2 of the proposed arbitration improperly delegated to the 

arbitrator the responsibility of determining  the Athanasoulis Claim.  In phase 2 of the arbitration, the 

arbitrator was asked to determine any damages payable in respect of the Wrongful Dismissal Claim and/or 

the Profit Share Claim, based on his findings in phase 1 of the arbitration (the “Phase 1 Arbitration 

Findings”) that: Ms. Athanasoulis was wrongfully terminated (constructively dismissed) in December 

2019 and that she had entered into a valid and enforceable oral profit sharing agreement that entitled her 

to 20 percent of the profits earned on any of Cresford’s (including the Debtor’s) current and future 

projects (the “Profit Sharing Agreement”). 

6. The Funding Decision determined that the Sponsor is obligated to indemnify the Proposal Trustee for 

Administrative Fees and Expenses (as defined in the Funding Decision) reasonably incurred to itself 

determine the Athanasoulis Claim. 

7. The following specific orders and directions were provided in the Funding Decision with respect to the 

Proposal Trustee’s determination of the Athanasoulis claim: 



 

 

a. The Proposal Trustee shall reasonably determine and value the Athanasoulis Claim in a timely and 

principled manner.  It will be afforded significant deference.  All parties agree that it can use the 

Arbitration Award from phase 1 of the Arbitration and build on it so that time and effort is not 

wasted.  

b. The Proposal Trustee shall, in its discretion, determine an appropriate procedure to receive the 

further evidence and submissions of Ms. Athanasoulis and other interested stakeholders.  The 

Proposal Trustee may choose to share its proposed procedure with the other participating 

stakeholders and seek their input. 

c. If expert inputs are deemed necessary to determine the Athanasoulis Claim, the Proposal Trustee 

may choose to invite expert evidence and input from Ms. Athanasoulis and then determine if it 

needs its own expert to review and comment upon what is provided.  

d. The process by which the Proposal Trustee will determine the Athanasoulis Claim may need to 

account for the fact that the LPs are expected to advance claims that may require determinations 

from the Proposal Trustee and/or the court regarding the subordination and/or priority of their 

claims in relation to the Athanasoulis Claim, the enforceability of any proven Athanasoulis Claim 

as against them and the damages that they claim to be entitled to for alleged breaches of fiduciary 

and other duties and contractual obligations that they seek to set-off against the Athanasoulis 

Claim, if the Athanasoulis Claim is allowed. 

 

8. In the Funding Decision, the court indicated that if the Proposal Trustee chose to share its proposed 

procedure for the determination of the Athanasoulis Claim with the Sponsor and/or other stakeholders, 

and if the parties require some further direction and assistance from the court, they may arrange a case 

conference before me. 

9. The Proposal Trustee engaged in a consultative process with Ms. Athanasoulis, the Sponsor and the LPs 

about the procedure for determining the Athanasoulis Claim.  There were fundamental points of 

disagreement, largely between Ms. Athanasoulis on one side and the Sponsor and the LPs on the other. 

10. Based on the input received, the Proposal Trustee suggested the following compromise procedure for 

resolving the Athanasoulis Claim: 

a. The Proposal Trustee will issue a notice pursuant to ss. 135(2) and (3) of the BIA, substantially in 

the form of the draft attached as an appendix to its report (the “Notice of Determination”).  Under 

the draft Notice of Determination, the Proposal Trustee would allow the Wrongful Dismissal 

Claim in part (in the amount of $880,000) as an unsecured claim but would disallow the Profit 

Share Claim in its entirety.  The Proposal Trustee bases its Notice of Determination upon: 

i. the proof of claim, as filed;  

ii. all material on the record in these proposal proceedings to date, together with all material 

on the record in the proceedings by the LPs against YSL Residences Inc. et al in court file 

numbers CV-21-00661386-00CL and CV-21-00661530-00CL and some additional 

submissions provided by the LPs to the Proposal Trustee (that were initially not shared 

with Ms. Athanasoulis but eventually were shared with her counsel prior to the January 16, 

2023 hearing);  

iii. the partial arbitration award of Mr. William G. Horton (the “Arbitrator”) dated March 28, 

2022 (the “Partial Award”);  

iv. all material filed and produced, and all testimony given, in phase 1 of the Arbitration; and  

v. all responses received by the Proposal Trustee from counsel to the LPs and counsel to Ms. 

Athanasoulis in respect of any information requests made by the Proposal Trustee. 

b. Consistent with the Funding Decision, the Partial Award and factual findings and determinations 

therein form part of the “factual predicate upon which the determination of [Ms. Athanasoulis’] 

claim will proceed”.  

c. Ms. Athanasoulis may file any appeal pursuant to s. 135 of the BIA. 



 

 

d. In the appeal, Ms. Athanasoulis shall not be required to adduce detailed evidence valuing and 

quantifying her profit share claim, but may address any issues raised in the Notice of 

Determination. 

e. The LPs shall be entitled only to raise issues in the appeal that pertain directly to: (a) whether the 

LPs must be repaid in full prior to any payments being made on the Athanasoulis Claim; and (b) 

the enforceability of any element of the Athanasoulis Claim given the terms of the Limited 

Partnership Agreement (a point not decided in the Arbitration that may be separately advanced by 

the LPs if the enforceability is being argued on an appeal). 

f. Ms. Athanasoulis will be entitled to make a full response to any materials filed by the LPs in this 

regard. 

g. The LPs shall not be entitled to raise issues relating to any counterclaim or set-off that they may 

assert against Ms. Athanasoulis.  Such issues will be addressed, if necessary, at a future distribution 

motion (see below), after the LPs breach of contract, tort and other claims against Ms. Athanasoulis 

have been decided in the separate legal proceedings in which they are being advanced (the “LP’s 

Claims”).  

h. To the extent that the decision on appeal finds that a debt is owing and payable to Ms. Athanasoulis 

under her Profit Sharing Agreement, then a summary trial to quantify her damages will be 

scheduled. 

i. Thereafter, if the Profit Share Claim is proven and determined to have any value then the LPs 

priority, subordination, and set-off arguments (in turn, dependent upon the determination of the 

LP’s Claims against Ms. Athanasoulis being pursued in separate proceedings) can be raised for 

consideration in the context of any proposed distribution in respect of the Profit Share Claim. 

11. None of the other stakeholders wholly accepted or endorsed the Proposal Trustee’s compromise 

procedure.  Thus, the Proposal Trustee requested a case conference (held on December 21, 2022) at which 

the Proposal Trustee’s within motion for directions regarding the procedure for determining the 

Athanasoulis Claim and related issues was scheduled.  Despite the Proposal Trustee’s discretion to 

determine the procedure and impose it on the stakeholders, it was appropriate for the Proposal Trustee 

bring this motion for directions given the divergent positions and competing interests at stake. 

The Competing Positions 

12. Each stakeholder filed extensive materials on this motion.  The focus of the motion, the submissions and 

this endorsement are on the procedure for determining the Profit Share Claim and any appeal therefrom.  

The procedure for the determination of the Wrongful Dismissal Claim and any appeal therefrom, and the 

positions of the parties regarding that procedure, will be addressed at the end of this endorsement. 

 

a) The Proposal Trustee’s Position 

 

13. The Proposal Trustee’s position, reflected in its suggested, and rejected, compromise, is as follows: 

a. The Proposal Trustee says that it does not require any further evidence or submissions to make its 

determination to disallow the Profit Share Claim.  It anticipates that it will disallow the Profit Share 

Claim for the reasons set out in its draft Notice of Determination, as follows: 

i. The Profit Share Claim is, in substance, a claim in equity, rather than in debt, and is 

therefore not a provable claim under s. 121(1) of the BIA. 

ii. The Profit Sharing Agreement was to be based on profits calculated using pro forma 

budgets, to be paid by the project owner when earned, usually upon the completion of a 

project (according to the Phase 1 Arbitration Findings).  Under the Proposal, the YSL 

Project was effectively transferred to the Sponsor and the Debtor could no longer earn 

profits.  As of the date of the Proposal, the Debtor had not completed the YSL Project.  It 



 

 

was nothing more than a hole in the ground, such that there was no profit earned or to be 

shared by the Debtor at that time. 

iii. Insofar as the Athanasoulis Claim relies on projected future profitability of the YSL Project 

as a contingent claim as at the date of the Proposal, that contingent and unliquidated claim 

is too speculative, and the alleged damages are too remote, to be considered a provable 

claim or subject to any meaningful and reasonable computation.  Therefore, the claim is 

valued at zero dollars.  

iv. Any claim by Ms. Athanasoulis for unrealized hypothetical gains (future profitability) of 

the YSL Project prior to the Proposal, dating back to the date of her wrongful termination, 

is inconsistent with the Phase 1 Arbitration Findings that profits were only payable under 

the Profit Sharing Agreement when earned at the completion of the YSL Project. 

v. Even if she could predicate her claim on earned but unrealized profits at a point in time, 

Ms. Athanasoulis has admitted under oath that any entitlement she may have to a profit 

share would arise only after the LPs are repaid their original investment, and the Profit 

Share Claim is therefore subordinated to the LP’s Claims since the LPs will not be 

receiving a full return of their equity investment in the YSL Project. 

b. On this basis the Proposal Trustee suggests that it should issue its Notice of Determination based 

on the identified matters of principle and law, Ms. Athanasoulis should then appeal that 

determination (within the 30 days prescribed under s. 135(4) of the BIA) and the appeal should be 

decided based on the reasons provided for the disallowance in the Notice of Determination.  This 

defers the significant time and expense that will be incurred to value the aspects of the Athanasoulis 

Claim that are dependent on the future profitability of the YSL Project (whether as at the date of 

her wrongful termination in December 2019 or as at the date of the Proposal) that will entail further 

evidence and expert analysis, at least until it is determined on appeal whether the Profit Share 

Claim is a provable claim. 

c. The valuation of the Athanasoulis Claim, if found on appeal to be provable, will be determined in 

a summary trial thereafter, only if necessary. 

d. The priorities, set-offs and other arguments of the LPs in relation to the Athanasoulis Claim will 

be determined in a later distribution hearing. 

 

b) Ms. Athanasoulis’ Position 

 

14. Ms. Athanasoulis does not accept the Proposal Trustee’s determination that her claim is a claim in equity, 

although she does not dispute that her appeal of that ground of disallowance could be argued based on 

the existing record (as defined by the Proposal Trustee). 

15. However, Ms. Athanasoulis does not accept the Proposal Trustee’s premise that profits were only payable 

upon completion of the YSL Project.  This leads her to a different view of what is required for the 

determination of her Profit Share Claim on any appeal, because: 

a. She claims that the damages from her Profit Share Claim (in other words, its value) should be 

calculated as at the date she was wrongfully terminated from her employment (the repudiation 

date), or as of the Proposal Date, based on the real and significant chance that existed at that time 

that the YSL Project would ultimately generate profits (“Future Oriented Damages”). 

b. Alternatively, she maintains that there is a distinction between earned vs. realized profits, and that 

her Profit Share Claim can be proven and valued based on “earned profits” even if none were 

realized because of the Proposal.  She claims to have already received documents from the Debtor 

in the Arbitration that establish that, as of the date of the Proposal, the expenses of the YSL Project 

did not exceed its revenues, which she points to as an indication that it was “profitable” at least in 

that sense.  Further, she claims to have documents evidencing the withdrawal or distribution of 

funds (profits) to others prior to the date of the Proposal.  These are not future oriented profit 



 

 

calculations, and could be proven without the time and expense of significant further evidence, 

including from experts. 

16. Ms. Athanasoulis seeks to appeal all of the grounds upon which the Proposal Trustee intends to disallow 

her Profit Share Claim.  If successful, she will ask the court to value her entitlements.  She says that, 

while she has some of the necessary documents that she could submit now, she requires further disclosure 

from the Debtor and/or Cresford and others to establish the value of her Profit Share Claim (which she 

had anticipating obtaining in phase 2 of the Arbitration process).  Ms. Athanasoulis asks that the court 

either order that disclosure and permit her to complete the evidentiary record before she is required to 

appeal the disallowance of her Profit Share Claim, or to declare now that the appeal will be de novo and 

she will be at liberty to put in further evidence on the appeal. 

17. Further, Ms. Athanasoulis challenges the premise of the Proposal Trustee’s suggested procedure since its 

purported efficiency (in terms of time and cost savings) will only be achieved if she loses on appeal.  If 

she wins, there will be at least three separate steps beyond the appeal itself: 

a. The valuation of her claim at a summary trial. 

b. The determination of the LPs damages in a separate proceeding, and then the determination of any 

entitlement that they have to set-off. 

c. A distribution hearing (at which priorities will be determined). 

18. Ms. Athanasoulis argues that the Proposal Trustee’s suggested incremental process is inefficient and not 

in keeping with the principles of speed, economy and finality that s. 135 of the BIA demands of a trustee 

in the determination and valuation of claims. 

19. At the hearing of this motion, Ms. Athanasoulis conceded that there might be a way to defer the briefing 

and argument of her Future Oriented Damages claims until after the determination of the appeal of 

whether the Profit Share Claim is a provable claim with a value of more than “zero”. 

20. Ms. Athanasoulis challenges the LPs standing to participate in the appeal of the disallowance of the 

Athanasoulis Claim on any matters that are being addressed by the Proposal Trustee.  However, she 

submits that since there is overlap between the priority and subordination issues as between the Profit 

Share Claim and the LPs allegation against her for breach of contract and misrepresentation, she considers 

it to be most expeditious for the LP’s Claims to be adjudicated all at once in this proceeding to avoid a 

multiplicity of proceedings in respect of overlapping claims. 

 

c) The LPs’ and Sponsor’s Positions 

 

21. The LPs’ and the Sponsor’s positions are largely aligned.  Coming into the motion, they both argued that 

it was premature and unnecessary for any directions to be provided by the court, in particular (for the 

LPs) with respect to limiting the scope of the participation in the appeal.  However, once at the hearing, 

all were content to make submissions and receive the court’s advice and directions so that the matter can 

move forward. 

22. The LPs and Sponsor oppose the suggestion that the court can now order that Ms. Athanasoulis’ appeal  

of the disallowance of her claim be heard as a de novo appeal.  They contend that under s. 135 of the BIA, 

an appeal is to be a true appeal, and not de novo, unless the court is satisfied that there was some unfairness 

in the process of the determination of the claim under appeal.  

23. Neither the Sponsor nor the LPs expect to be providing any further evidence or submissions if the 

Proposal Trustee’s suggested process is adopted.  They have no objection to the court allowing Ms. 

Athanasoulis to file further evidence and submissions addressing the specific grounds of disallowance, 

the points raised in the LPs further brief and submissions on the issues of enforceability of the Profit 

Share Agreement under the Limited Partnership Agreement and/or on the issues of subordination and 

priority.  They invite Ms. Athanasoulis to file further evidence relevant to the Proposal Trustee’s grounds 

for its determination to disallow her Profit Share Claim so that the record is complete before the Notice 

of Determination is formally issued and she can then appeal (a true appeal) based on that record. 



 

 

24. The Sponsor and the LPs agree with the Proposal Trustee that the valuation questions (including any 

further factual or expert evidence to decide those questions) ought to be deferred with further directions 

to be provided when the appeal is decided, if necessary, as to how the Athanasoulis Claim will be valued 

and finally determined if the preliminary grounds of disallowance are not found to preclude the proof of  

her Profit Share Claim.  The parties concede that further evidence will be required if the Profit Share 

Claim is to be valued. 

25. The Proposal Trustee suggests the LPs play a limited role in the appeal process since the stated grounds 

for disallowance would only engage issues associated with their claims insofar as they relate to their 

entitlement to be repaid in full prior to any payments being made on the Athanasoulis Claim and the 

enforceability of any element of the Athanasoulis Claim given the terms of the Limited Partnership 

Agreement. 

26. Other aspects of the LPs’ Claims and their claimed set-off would only arise in the event that the 

Athanasoulis Claim is allowed and valued above zero (upon or after any appeal).  The LPs maintain that 

the LP’s Claims cannot be determined in these bankruptcy proceedings.  However, they acknowledge 

that there may be some overlap with the subordination/priority arguments that they seek to advance in 

relation to the determination of the Athanasoulis Claim and the LP’s Claims being prosecuted outside of 

these proceedings.  To that extent, they recognize that there may be some issues that, if determined in this 

process, will become res judicata and subject to issue estoppel in the LP’s Claims civil proceeding.  They 

are prepared to accept that outcome. 

27. The LPs are not content with the restricted role suggested for them by the Proposal Trustee in the appeal 

process.  They contend that they should have full party standing on all issues if there is to be an appeal.  

They have also requested the opportunity to respond to any further evidence or submissions provided by 

Ms. Athanasoulis to the Proposal Trustee in support of her claim. 

Analysis and Directions – Profit Share Claim 

28. The following issues require advice and direction from the court regarding the procedure for determining 

the Profit Share Claim: 

a. Can and should the court provide directions now about whether the appeal of the Proposal 

Trustee’s disallowance of the Profit Share Claim will be a true appeal or an appeal de novo? 

b. What will the appeal record be comprised of if it is not an appeal de novo? 

i. Should Ms. Athanasoulis be permitted to obtain additional evidence by way of production 

from the Debtor and/or Cresford or others and an examination for discovery of a 

representative of them? 

ii. Should Ms. Athanasoulis be permitted to submit additional evidence and make further 

submissions before a final Notice of Determination is issued so that it is available to be 

considered by the Proposal Trustee and in the context of any appeal from the Notice of 

Determination? 

c. What issues will the LPs have standing to participate in on the appeal? 

d. What directions should the court provided regarding the procedure to be followed for the 

determination of the Profit Share Claim? 

 

a) True Appeal or Appeal de novo 

 

29. The default for appeals of a trustee’s decision under s. 135 of the BIA is that appeals are to proceed as 

true appeals, based on the materials relied upon by the trustee in its decision, and not de novo: see e.g. 

Galaxy Sports Inc. (Re), 2004 BCCA 284, 29 B.C.L.R. (4th) 362, at para. 40; Asian Concepts Franchising 

Corporation (Re), 2017 BCSC 1452, 51 C.B.R. (6th) 313, at para. 24.  This is in keeping with the efficient 

and cost-effective administration of bankrupt estates and the objective of the BIA to enable parties to 



 

 

have their rights and claims determined in an expeditious fashion: see Credifinance Securities Limited v. 

DSLC Capital Corp., 2011 ONCA 160, 74 C.B.R. (5th) 161, at para. 26. 

30. The court has discretion to conduct an appeal de novo “if the Trustee committed an error or the interests 

of justice require it”: Bambrick (Re), 2015 ONSC 7488, 32 C.B.R. (6th) 228, at para. 18.  An appeal de 

novo may be ordered where to proceed otherwise would result in an injustice to the creditor: see 

Credifinance, at paras. 1, 18, 24.  

31. However, there is no basis for finding that there will be an injustice to Ms. Athanasoulis without an appeal 

de novo, or that the interests of justice require an appeal de novo.  She was invited to provide further 

evidence and make further submissions if she wishes to do so before the Proposal Trustee makes the final 

determination of whether the Profit Share Claim is provable.  No one opposes this.  All parties agree that 

Ms. Athanasoulis should be provided with all material that the Proposal Trustee has received in 

connection with the Athanasoulis Claim, including material received from the LPs in December 2022 

that was not initially provided to her but now has been. 

32. I do not agree with Ms. Athanasoulis’ submission that there is an inherent injustice in the claims process 

simply because the Proposal Trustee originally agreed to arbitrate the entirety of her claim.  The court 

ruled that procedure was an improper delegation of the Proposal Trustee’s duty to determine whether the 

Athanasoulis Claim is provable and, if so, to value it.  There is no injustice in the procedure for the 

determination of her claim being reset now, even if that means that the Profit Share Claim may not be 

fully valued (in respect of her Future Oriented Damages claims) until the determination of whether it is a 

provable claim and/or that it does not have a value greater than zero has been appealed and, only then, if 

she is successful. 

33. Nor do I agree that the Proposal Trustee’s participation in phase 1 of the Arbitration and advocating for 

an outcome that is now reflected in its draft Notice of Determination creates an inherent injustice by 

allowing the Proposal Trustee to determine that her Profit Share Claim is not provable and should be 

disallowed.  The Proposal Trustee intends to do so on similar grounds to those that it was urging the 

Arbitrator to consider to reach that same determination in the Arbitration.  The fact that the Proposal 

Trustee had urged the Arbitrator to reach the same determination on the same grounds that the Proposal 

Trustee has now determined that the Profit Share Claim is not a provable claim, or should be valued at 

zero, does not derogate from the integrity of that determination.  The Proposal Trustee is a court appointed 

officer.  There is nothing in the record before the court to suggest that the Proposal Trustee did not 

impartially and fairly reach its determination regarding the Profit Share Claim. 

34. Ms. Athanasoulis’ concern about the injustice of a true appeal is predicated on her preclusion from filing 

any further evidence or submissions in support of the Athanasoulis Claim before the Notice of 

Determination is formally issued.  In circumstances where a creditor has not had a full opportunity to put 

forward its claim or to respond to the disallowance of a trustee, or the interests of justice otherwise require 

it, an appeal de novo may be appropriate: see Credifinance, at para. 24; Charlestown Residential School, 

Re, 2010 ONSC 4099, 70 C.B.R. (5th) 13; Poreba, Re, 2014 ONSC 277, at para. 27.  See also Bambrick, 

at paras. 16-18. 

35. In any event, this claimed prejudice can be avoided by the directions that the court provides in this 

endorsement regarding additional evidence and submissions to be filed by Ms. Athanasoulis before the 

Notice of Determination is finalized.  Ms. Athanasoulis raises a secondary concern about the delay that 

this procedure will entail while she gathers the necessary evidence.  Notably, much of the anticipated 

delay would be for the retention and instruction of experts in connection with her Future Oriented 

Damages claims, that she has acknowledged could be deferred until after the appeal as long as her rights 

are preserved.  However, some delay will be inevitable, particularly because, to avoid the prospect of any 

injustice, the Proposal Trustee will also be required to review and consider any such new evidence filed 

before making the final decision and issuing its Notice of Determination. 

36. I prefer to provide advice and directions now with a view to avoiding these injustices.  In a complicated 

situation such as this, in which it is acknowledged that there are stakeholders with specific interests and 



 

 

evidence, it makes sense that a process be put in place to create a complete record for the Proposal 

Trustee’s determination and for any appeal. 

37. I am not prepared to provide any directions now about whether any appeal taken from the final Notice of 

Determination issued by the Proposal Trustee will proceed de novo, rather than presumptively as a true 

appeal.  If some injustice or prejudice ensues, those concerns will have to be raised with the appeal court. 

 

b) The Appeal Record: Further Discovery and Evidence  

 

38. Section 135(1.1) of the BIA requires the Proposal Trustee to determine whether any contingent claim or 

unliquidated claim is provable and, if provable, the Proposal Trustee shall value it.  The wording of this 

section at least allows for the possibility that the determination of whether a claim is provable might 

happen before the claim is valued. 

39. Ms. Athanasoulis was understandably concerned with the suggested procedure for determining the 

Athanasoulis Claim, in which the Proposal Trustee would issue its Notice of Determination of the Profit 

Share Claim based on the record to date and Ms. Athanasoulis would appeal that disallowance based on 

the existing record.  When the court concluded that phase 2 of the Arbitration amounted to an improper 

delegation of the Proposal Trustee’s responsibility for determining the Athanasoulis Claim, it was not 

intended that Ms. Athanasoulis be precluded from relying on any further evidence in support of the proof 

of her Profit Share Claim.  Up until that time, she had quite justifiably assumed that there would be an 

opportunity for her to support her claim through the agreed upon arbitration process, which was cut short 

because of my Funding Decision, through no fault of her own. 

40. A trial-like procedure is not something that a claimant in a bankruptcy proceeding is entitled to, nor is it 

the norm.  The proposed expansion of the Arbitration into that type of trial-like process is in part to blame 

for the court’s decision to put an end to that process.  The s. 135 claims process under the BIA is “intended 

to be an efficient and summary process” for the determination of claims: Asian Concepts Franchising 

Corporation (Re), 2018 BCSC 1022, 62 C.B.R. (6th) 123, at para. 53. 

41. That said, the court recognizes that the Profit Share Claim is the most significant claim in this bankruptcy 

proceeding and that it is a complex fact-dependent claim.  If there is information and documents to support 

the Athanasoulis Claim that she anticipated having the ability to obtain from the Proposal Trustee or the 

Debtor and/or Cresford in the context of the Arbitration, it is reasonable to make some accommodation 

to enable her to access that information and documentation and include it with the material that the 

Proposal Trustee will be asked to consider and that will be in the record for appeal purposes. 

42. While all parties recognize that there may be some efficiency in carving out the Future Oriented Damages 

from the Profit Share Claim pending the determination of whether it is a provable claim under s. 135(1.1) 

of the BIA, there remain aspects of the procedure suggested by the Proposal Trustee that are too limiting 

and unfair to Ms. Athanasoulis.  They include: 

a. Having been advised of the grounds upon which the Proposal Trustee intends to determine that the 

Profit Share Claim is not a provable claim, Ms. Athanasoulis should be permitted to put the 

evidence that she relies upon to counter the identified grounds for this determination. 

b. Similarly, having now just received the materials and submissions provided by the LPs to the 

Proposal Trustee in respect of the positions they seek to assert on the question of whether the Profit 

Share Claim is a provable claim and on the question of the subordination of that claim to the LPs’ 

interests which they say should be given priority, fairness requires that Ms. Athanasoulis be given 

the opportunity to put into the record any evidence and submissions that she relies upon to counter 

the LPs’ positions. 

43. A procedure must be established that will ensure that the evidence that Ms. Athanasoulis seeks to rely 

upon is available in an established record before the Proposal Trustee makes its determination of whether 

the Profit Share Claim is provable. 

44. Under a reservation of rights, the valuation of the Future Oriented Damages included in the Profit Share 

Claim (beyond the ascribed “zero” valuation by the Proposal Trustee for reasons that do not involve an 



 

 

actual valuation) can be deferred, along with all evidence and submissions about the calculation of these 

Future Oriented Damages, until after the appeal of the Proposal Trustee’s determination to disallow it. 

45. As mentioned earlier, during oral argument, counsel for Ms. Athanasoulis agreed that it might be more 

efficient and economical to defer the valuation of her Future Oriented Damages claims (based on the 

repudiation date or the date of the Proposal), given that those valuations will be dependent upon expert 

input, until the appeal of the determination of whether the Profit Share Claim is provable on the 

principled/legal grounds (equity vs. profit, earned vs. realized profits and subordinated to the LPs’ 

Claims) has been decided (with a reservation of her right to pursue those Future Oriented Damages if the 

appeal succeeds). 

46. In addition to evidence that Ms. Athanasoulis may already have and that could be compiled for 

submission to the Proposal Trustee, she has identified further evidence that she may need to obtain from 

the Debtor (and/or Cresford).  For example, evidence to counter the Proposal Trustee’s determination that 

the Profit Share Claim is to be valued at zero predicated on the assumption that there were no profits in 

the YSL Project at, or at any time prior to, the date of the Proposal (because it was not built).  Ms. 

Athanasoulis is entitled to test that determination.  To do so she may need additional production from the 

Debtor and/or Cresford of historic financial documents, beyond those that she has already received.  

Insofar as the Proposal Trustee is in control of any of the Debtor’s records that Ms. Athanasoulis may ask 

for, it too may be required to produce documents to Ms. Athanasoulis. 

47. I agree with Ms. Athanasoulis that if the goal is to create a record now that can be used for a true appeal, 

the issues identified in the Proposal Trustee’s draft Notice of Determination warrant an opportunity for a 

further exchange of materials and some (circumscribed and limited) cross-examinations so that there is a 

complete record for the appeal. 

48. While the claims process is intended to a summary process and not a full adjudicative process with a trial, 

this is a complex claim with a multitude of competing interests.  Fairness requires that Ms. Athanasoulis 

be given access to documentary records (and a witness from the Debtor or Cresford who can 

explain/prove them, if necessary) that she needs to prove her claim and counter the grounds upon which 

it is expected to be ruled by the Proposal Trustee not to be provable. 

49. The court has the jurisdiction to order this under its general discretionary powers in s. 183(1)(a) of the 

BIA.  See also Toronto-Dominion Bank v. Brad Duby Professional Corporation, 2022 ONSC 6066, at 

para. 33.   In this instance, the use of those powers in the unique circumstances of this case is appropriate 

to ensure procedural fairness in the determination of the Athanasoulis Claim and any appeals that may 

arise from the Proposal Trustee’s determination.   

 

c) Standing of the LPs on the Appeal of the Profit Share Claim Disallowance  

 

50. The LP’s Claims are not part of this proceeding, except to the extent that they are relevant to the identified 

grounds for the Proposal Trustee’s intended disallowance of the Profit Share Claim.  I cannot accede to 

the request from Ms. Athanasoulis to order the LP’s Claims to be adjudicated on their merits in this 

proceeding, absent the consent of the LPs, which is not forthcoming. 

51. The Proposal Trustee suggests that the LPs be entitled only to raise issues in the appeal that pertain 

directly to: (a) whether the LPs must be repaid in full prior to any payments being made on the 

Athanasoulis Claim (the enforceability of the Profit Share Claim as against the LPs, which in turn is tied 

into preliminary questions of subordination and priority); and (b) the enforceability of any element of the 

Athanasoulis Claim given the terms of the Limited Partnership Agreement.” 

52. The LPs argue that because they would be the ones most immediately and directly impacted by any aspect 

of the Athanasoulis Claim that is allowed, and by the value ascribed to any allowed claim, they should 

have full participation rights on all issues.  At some level, every creditor has an interest in minimizing or 

eliminating the claims of other creditors on equal footing.  That is not a reason to grant the LPs advance 

standing on an appeal, or even to give them full standing in the determination of the Athanasoulis Claim. 



 

 

53. The Proposal Trustee’s suggestion is reasonable and strikes the appropriate balance.  Subject, always, to 

the discretion of the judge hearing the appeal, I see no reason to grant the LPs carte blanche to double 

down on all the arguments already being made by the Proposal Trustee.  The LPs have a legitimate interest 

in bringing forward any unique evidence, claims and arguments that they can offer, but not to duplicate 

or pile onto arguments already being made by the Proposal Trustee. 

54. I consider this situation to be distinguishable from another situation that arose in this case, in relation to 

a different proof of claim: see YG Limited Partnership and YSL Residences Inc., 2022 ONSC 6548 (now 

under appeal).  In that circumstance, the LPs were held not to have any standing to participate in the 

adjudication of a creditor’s claim at the de novo appeal of a claim filed by CBRE involving a contract 

that the LPs had no involvement in or evidence to offer in respect thereof.  The justification for not 

granting the LPs standing in that situation was fact specific (as it often is).  Notably, as well, no one in 

the circumstances of this case is suggesting that the LPs should have no standing to address any issues 

on appeal. 

55. Here, the LPs have been afforded standing to provide evidence and make submissions to the Proposal 

Trustee in connection with the Notice of Determination regarding the “provability” of the Profit Share 

Claim.  They have a unique perspective to offer with respect to their argument that the Profit Share 

Agreement should be found to be unenforceable because it is contrary to the Limited Partnership 

Agreement (a ground not relied upon by the Proposal Trustee but raised and therefore forms part of the 

record for appeal purposes that Ms. Athanasoulis must respond to). 

56. The LPs may also have a unique perspective on the preliminary question of whether the Profit Share 

Agreement can be enforced in the face of Ms. Athanasoulis’ admissions that she agreed with the LPs that 

they would be paid out before her.  These unique perspectives have been placed before the Proposal 

Trustee; Ms. Athanasoulis will be permitted to respond to and challenge them, and they will be “in play” 

on any appeal. 

57. Subject to the discretion and views of the judge hearing the appeal, I would anticipate that the LPs will 

have at least some status at the appeal to address at least these points, but perhaps not beyond them. 

58. Finally, the certainty and finality that the determination of these issues will bring is important because of 

the LP’s Claims outside of this proceeding.  The LPs need to be given standing to participate in order for 

an issue estoppel to arise so as to prevent the re-litigation of the same points in the context of the LP’s 

Claims. 

59. For all these reasons, it is anticipated that the LPs will be afforded an opportunity to participate on the 

appeal to the extent of any unique or added perspective or submissions that they have that are not 

advanced by the Proposal Trustee, or that the Proposal Trustee defers to the LPs on.  In contrast, the LPs 

should not expect to be permitted to make submissions on points already being addressed by the Proposal 

Trustee, such as, the argument that the Profit Share Claim is a claim in equity, not a debt owing by the 

Debtor. 

60. The LPs asked to be afforded the opportunity to make further submissions in response to Ms. 

Athanasoulis’ further evidence and submissions.  I do not consider that to be necessary or appropriate.  

However, if the Proposal Trustee asks them for further information or documents after receiving the 

further evidence and submissions from Ms. Athanasoulis, whatever the LPs provide must be given to Ms. 

Athanasoulis as well. 

 

d) Directions Regarding the Procedure for the Determination of the Profit Share Claim 

 

61. Having considered all the written and oral submissions received, and in the exercise of my discretion, the 

following directions are provided in respect of the suggested procedure by the Proposal Trustee for the 

determination and appeal of the Profit Share Claim: 

a. Within one week of the release of this endorsement, Ms. Athanasoulis will be provided with a 

complete record of all evidence and submissions received from other stakeholders in connection 

with the Proposal Trustee’s draft Notice of Determination with respect to her Profit Share Claim.  



 

 

This may have already occurred by the delivery of materials previously provided by the LPs to the 

Proposal Trustee just prior to the hearing of this motion; however, in the interests of completeness 

a further week is being afforded to ensure that she has now been provided with all materials. 

b. Within two weeks of the release of this endorsement, Ms. Athanasoulis may make reasonable and 

targeted document requests from the Proposal Trustee, the Debtor and/or Cresford, or any other 

participating party for documents that she does not have and claims she needs to support the proof 

of the Athanasoulis Claim and to establish that it should be valued at more than “zero” (for 

example, in support of any grounds upon which she challenges the Proposal Trustee’s 

determination that there were no profits in the YSL Project as at the date of the Proposal or at any 

time prior to that date). 

c. Ms. Athanasoulis’ requests shall be responded to, and any documents that are in the possession, 

control or power of the Proposal Trustee or the Debtor and/or Cresford shall be provided, within 

three weeks of any such request. 

d. Within two months of the release of this endorsement, Ms. Athanasoulis shall deliver her 

submissions and a supplementary record containing any further evidence that she relies upon in 

support of the Athanasoulis Claim or that she relies upon to challenge any determination that may 

be made to disallow her Profit Share Claim on the grounds that: 

i. it is equity, not debt; 

ii. the YSL Project did not generate any profits at, or at any time prior to, the date of the 

Proposal; 

iii. it is to be subordinated to the LPs return of equity (that will inevitably be subject to a 

shortfall) because of representations to that effect made to the LPs by Ms. Athanasoulis; 

and/or 

iv. it is not enforceable as against the LPs because it was entered into in breach of the Limited 

Partnership Agreement, breach of fiduciary duties owed to the LPs by the general partner 

and/or misrepresentations made to the LPs by Ms. Athanasoulis. 

e. The Proposal Trustee may request further submissions, evidence or documents in respect of its 

consideration and assessment of the supplementary material provided by Ms. Athanasoulis, the 

Debtor, the LPs or elsewhere as it deems appropriate.  Any such evidence or documents shall be 

requested by the Proposal Trustee and provided to Ms. Athanasoulis within four weeks of the 

delivery of her supplementary record. 

f. Within two weeks after the provision of any further evidence or documents received by the 

Proposal Trustee (or the deadline for so doing),  

v. the Proposal Trustee may question (by way of an examination under oath) Ms. 

Athanasoulis about any evidence or submissions she provides in support of the proof of the 

Athanasoulis Claim; 

vi. Ms. Athanasoulis may examine a representative of the Debtor and/or Cresford under oath 

on the question of whether there were any profits in the YSL Project as at the date of the 

Proposal or at any time prior to that date. 

g. The Proposal Trustee shall deliver to all interested parties its final Notice of Determination in 

accordance with s. 135(3) of the BIA (which may, in the Proposal Trustee’s discretion, be revised 

from the draft Notice of Determination previously delivered, taking into account the additional 

evidence and submissions it receives) within two weeks of the completion of any 

questioning/cross-examinations (or the date for their completion having lapsed). 

h. Ms. Athanasoulis may thereafter appeal the Proposal Trustee’s Notice of Determination and its  

anticipated disallowance of any aspect of the Athanasoulis Claim in the normal course in 

accordance with s. 135(3) of the BIA. 

i. Subject to the discretion of the appeal judge, the LPs standing on the appeal shall be limited to 

submissions in respect of the impact of the prohibition contained in the Limited Partnership 

Agreement on non-arm’s length agreements (such as the Profit Sharing Agreement), on the 



 

 

question of enforceability of the Profit Share Claim and in respect of the priority/subordination of 

the Profit Share Claim to the LPs recovery of their initial investment based on alleged breaches of 

contractual and fiduciary duties and alleged misrepresentations. 

j. If the parties require further directions or clarifications from the court as they progress through 

these steps, a case conference may be requested before me through the Commercial List scheduling 

office.  

62. I realize that this will result in a number of months delay in the ultimate determination of the Athanasoulis 

Claim before any appeal; however, it is still a far less cumbersome process than what was contemplated 

by the Arbitration, and it is a process that places the determination of the provability of the Athanasoulis 

Claim, and its valuation, in the hands of the Proposal Trustee. 

63. To be clear, it is not expected that there will be any material or submissions at this time regarding the 

Future Oriented Damages (whether calculated at the repudiation date or the Proposal date).  If Ms. 

Athanasoulis is successful on appeal of any disallowance of the Profit Share Claim, the parties shall make 

an appointment for a case conference before me (if my schedule permits within the time frame requested) 

to seek directions about the process for the determination of the more complex valuation question that 

will likely require expert input. 

 

Analysis and Directions – Wrongful Dismissal Claim 

64. The Proposal Trustee allowed the Wrongful Dismissal Claim in part and valued it at $880,000.  $120,000 

was discounted because the Proposal Trustee determined that this amount had already been paid to Ms. 

Athanasoulis in the context of another proceeding.  It has not been suggested that there is a need for 

further evidence or submissions in respect of the Proposal Trustee’s determination of this claim reflected 

in the draft Notice of Determination.  If Ms. Athanasoulis has further evidence or submissions on the 

narrow question of whether she has already received $120,000 on account of this claim, those may be 

provided to the Proposal Trustee when she delivers her supplementary record in connection with the 

Profit Share Claim (as indicated in the previous section, to be provided within two months of this 

endorsement). 

65. The issues raised for the court’s consideration in respect of this aspect of the Athanasoulis Claim are: 

a. Whether the LPs have standing in respect of the determination of the Wrongful Dismissal Claim. 

b. Should the allowed portion of this claim be paid out in a manner consistent with other employee 

claims, or deferred until the appeal and other steps in the determination of the entire Athanasoulis 

Claim have been resolved? 

66. The Proposal Trustee is of the view that the LPs have no standing with respect to the Proposal Trustee’s 

determination of the Wrongful Dismissal Claim for the reasons set out in the decision of Osborne J. in 

respect of the CBRE claim (discussed earlier in this endorsement at paragraph 54, YG Limited Partnership 

and YSL Residences Inc.).  The Proposal Trustee is aware that certain of the LPs have appealed this 

decision. 

67. There has been no indication that the LPs have any unique perspective or evidence to offer in respect of 

this issue (unlike the Profit Share Claim, where they do, and have accordingly been afforded rights of 

participation commensurate with their unique perspective and evidence).  I do not see any basis on which 

they should be involving themselves in the determination or valuation of the Wrongful Dismissal Claim. 

68. It will be a matter for the Proposal Trustee to decide, but it was indicated at the hearing that the “allowed” 

portion of the Wrongful Dismissal Claim will be treated in same way as “like” employee claims which, 

if not appealed, have been paid out at 70 cents on the dollar. 

Costs and Final Disposition 

69. The Proposal Trustee does not seek costs from any party in respect of this motion. 



 

 

70. Ms. Athanasoulis and the LPs asked that the court reserve to the parties the ability to request their costs 

of this motion if there is a future adjudication of costs in connection with the determination and valuation 

of the Athanasoulis Claim.  That makes sense and I so order.  

71. The Court’s orders and directions are set out in paragraph 61 in the previous sections of this endorsement 

and will not be repeated.  This endorsement and the orders and directions contained in it shall have the 

immediate effect of a court order without the necessity of a formal order being taken out.  Any party may 

take out a formal order by following the procedure under r. 59. 

 

 

 
     
   Kimmel J. 

 

February 10, 2023 

 


