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1.0 Introduction 

1. This report (the “Third Supplemental Report”) supplements the Fourth Report of the 
Receiver dated January 18, 2021 (the “Fourth Report”). 

2. Capitalized terms used but not defined in this Third Supplemental Report have the 
meaning provided to them in the Fourth Report. 

3. The purposes of the Third Supplemental Report are to: 

a. respond to certain issues raised by Juan Guillermo in his affidavit sworn on 
February 22, 2021 (the “Juan Guillermo Affidavit”);  

b. respond to certain issues raised by Andres Gutierrez in his affidavit sworn on 
February 22, 2021 (the “Andres Affidavit”);  

c. provide an update concerning the criminal proceedings commenced in Panama 
against representatives of Hatstone, the Receiver’s legal counsel in Panama; 
and 

d. recommend that the Court make an order compelling Juan Guillermo to pay the 
costs of Hatstone and the Receiver in Panama and Canada to fund the defence 
of the Criminal Complaint, including their costs to-date dealing with this issue.  

 
COURT FILE NO.: CV-11-9062-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

 MARGARITA CASTILLO  

Applicant 

- And -  

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST, 
INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ AND CARMEN S. 
GUTIERREZ, AS EXECUTOR OF THE ESTATE OF JUAN ARTURO GUTIERREZ 

Respondents 

AND IN THE MATTER OF THE RECEIVERSHIP OF XELA ENTERPRISES LTD. 
 

THIRD SUPPLEMENT TO THE FOURTH REPORT OF KSV RESTRUCTURING INC. 
 

MARCH 1, 2021 
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2.0 Response to the Juan Guillermo Affidavit 

1. At paragraph 19 of the Juan Guillermo Affidavit, Juan Guillermo implies that the 
Receiver may be surveilling him and his personal residence.  The Receiver confirms 
that it is neither surveilling Juan Guillermo nor his house. 

2. At paragraphs 6, 17-19, 49-53, 68 and 122 of the Juan Guillermo Affidavit, Juan 
Guillermo suggests that the Receiver is conspiring with the Cousins.  Juan Guillermo 
references time entries in the legal dockets of Aird & Berlis, one of the Receiver’s 
lawyers on this matter. The Receiver has had infrequent discussions with Stikeman 
Elliot LLP, counsel to the Cousins, concerning these proceedings.  As with any 
receivership proceeding, the Receiver discusses proceedings with parties that have 
an interest, or that may have an interest, in the proceedings, including counsel for 
Juan Guillermo.  The Receiver is not coordinating (or conspiring) with the Cousins.  
The Receiver is an officer of the Court, and its duties and obligations in such capacity 
are well known to it.   

3. At paragraph 117 of the Juan Guillermo Affidavit, Juan Guillermo says that the 
Receiver’s agent, Duff & Phelps (“D&P”), performed a deletion analysis and that there 
was “no suspicious activity”.  This is not true.  D&P advised the Receiver that it would 
not be able to perform the work in paragraphs 7 and 8 of the October 27, 2020 Order 
because of the conditions imposed by Juan Guillermo.  As such, no deletion analysis 
was performed by D&P.  Juan Guillermo refused to allow D&P to perform this analysis 
in the manner authorized by the October 27, 2020 Order.    

4. At paragraph 118 of the Juan Guillermo Affidavit, Juan Guillermo suggests that the 
Receiver requested another kind of forensic analysis after his devices were imaged.  
This is also not true.  The Receiver sought to conduct the forensic deletion analysis 
authorized by the October 27, 2020 Order at the time Juan Guillermo’s devices were 
imaged.  However, he and his counsel refused to allow the Receiver’s agent to 
perform this analysis in the manner authorized by the October 27, 2020 Order.  The 
imaging was performed without prejudice to the Receiver’s position. 

3.0 Response to the Andres Affidavit 

1. At paragraph 36 and Exhibit 18B of the Andres Affidavit, Andres says that the 
Company’s bank account with Toronto Dominion Bank (“TD”) is Account ***** ****266 
(the “TD Account”).  The Receiver has access to the Company’s accounts at TD, 
including copies of the Company’s bank statements. 

2. Andres says that ATS made a series of transfers from its bank account to the TD 
Account in satisfaction of the $200,000 due under the agreement of purchase and 
sale for the Company’s equipment (i.e., the Servers Agreement).   

3. The Receiver has no record of the TD Account.  Following receipt of the Andres 
Affidavit, the Receiver made inquiries with TD. The Receiver was advised that TD has 
no record of the alleged TD Account between 2017 and today.   
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4. In addition, the payment schedule described by Andres in his Affidavit does not add 
up to the purchase price of $200,000 plus HST ($226,000) reflected in the Servers 
Agreement.  The payment schedule in the Andres Affidavit shows eight transfers of 
varying amounts (with no consistent time frame between payments) that begin before 
the date of the Servers Agreement.  The total amount transferred reflects an 
overpayment of $7,952 when compared to the purchase price (including HST) under 
the Service Agreement.   

4.0 Update on Panama Criminal Proceedings  

4.1 Juan Guillermo and the February 10th Order 

1. Following this Court’s Order dated February 10, 2021 (the “February 10th Order”), 
the Receiver received an affidavit from Juan Guillermo, sworn February 12, 2021, 
which included various material.  The affidavit is attached as Appendix “A.”  Included 
in the affidavit was an email dated February 11, 2021 from Juan Guillermo to Javier 
de Leon (a lawyer for Lisa in Panama).  Attached to the email was: 

 a letter directing Mr. de Leon “to withdraw the Criminal Complaint”.  The letter 
included: 

- the February 10th Order; and 

- Juan Guillermo’s Affidavit dated February 11, 2021 (the “February 11th 
Affidavit”) in which he stated, “I hereby withdraw the [December 3, 2020 
Declaration, sworn in Guatemala] and any reliance that may have been 
placed upon it in support of the criminal complaint”. 

2. The affidavit also included a February 11, 2021 email from Juan Guillermo to Hals. 
He attached: 

 a letter directing Hals to “take whatever steps are within your power to effect a 
withdrawal [of] the Criminal Complaint”.  The letter included: 

- the February 10th Order; and  

- the February 11th Affidavit. 

3. Also included in the affidavit was a letter dated February 11, 2021, with a DHL 
packaging receipt (with an estimated delivery date of February 17, 20211) to the 
Panamanian Prosecutor’s Office.  

 
 The letter referred to and attached the February 10th Order and the February 

11th Affidavit.   

 
1 Juan Guillermo provided a DHL Shipment Receipt which shows that a package was shipped from Cambridge’s office 
on February 11, 2021 and was expected to be delivered on February 17, 2021.  The Shipment Receipt contains a 
tracking number, which shows that, as of February 26, 2021, the package had not been delivered for the reasons set 
out at paragraph 4.1.5 below. 
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 The letter was not addressed to any specific person at the Panamanian 
Prosecutor’s Office, despite the fact that the Criminal Complaint and the DHL 
packaging receipt (which was sent by Juan Guillermo) were addressed to “Leydi 
Nunez”. 

 
4. Juan Guillermo’s letter addressed to the Prosecutor’s Office in Panama did not ask 

the Prosecutor or the Prosecutor’s Office to withdraw the Criminal Complaint.  
 

Juan Guillermo’s Declaration was the only evidence relied upon to initiate the Criminal 
Complaint.  In the Receiver’s view, Juan Guillermo’s letter is not consistent with the 
February 10th Order, which required Juan Guillermo to “forthwith take any and all 
further steps within his [Juan Guillermo’s] control to effect the withdrawal of the 
Criminal Complaint and the Declaration.”  

 
5. The Receiver, through Hatstone, has made inquiries of the Public Prosecutor’s Office.  

The Receiver is advised that as of February 26, 2021, the DHL package had not been 
delivered to the Public Prosecutor’s Office.  The online tracking number shows that, 
as of February 26, 2021, the package is on hold at DHL’s office in Panama City.  The 
Receiver made inquiries and was advised that the address provided by Juan 
Guillermo was insufficient for DHL to leave the package at the Public Prosecutor’s 
Office.   

6. The Receiver is advised by Hatstone that the Criminal Complaint continues to be 
investigated by the Panamanian Prosecutor.  The Receiver is advised that police 
attended at the home of at least one of the Receiver’s counsel at Hatstone who was 
appointed as a Director of Gabinvest.  The individual was not at home when the police 
attended, but his young children were present.   

7. In light of the ongoing criminal proceedings, the Receiver has retained criminal 
counsel in Panama to represent the Directors.   

4.2 Hals and the February 10th Order 

1. On February 15, 2021, Hals reported to Juan Guillermo in response to this Court’s 
February 10th Order.  He expressed “amazement” at McEwen J.’s February 10th 
Order.  He said that McEwen J. “has overstepped his powers and invades a foreign 
jurisdiction in a boorish and gross way”.  He refused to withdraw the Complaint.  A 
certified translation of Hals’ February 15, 2021 letter is provided in Appendix “B”.  

5.0 Conclusions 

1. The Receiver continues to recommend that the Court grant the relief sought in the 
Fourth Report, the Supplemental Report and the Second Supplemental Report.   

2. The Receiver also seeks an order requiring Juan Guillermo to fund the Receiver’s 
costs of dealing with the Criminal Complaint, including the Receiver’s costs incurred 
to-date in Canada and in Panama and until such time as the Criminal Complaint has 
been resolved to the satisfaction of the Receiver and this Court. 

 
*     *     * 
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All of which is respectfully submitted, 

 
KSV RESTRUCTURING INC., 
SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF 
XELA ENTERPRISES LTD. AND NOT IN ITS PERSONAL  
OR CORPORATE CAPACITY 
 



Appendix “A”





















 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “B” referred to in the Affidavit of Juan Guillermo 
Gutierrez sworn by Juan Guillermo Gutierrez at the City of 
Toronto, in the Province of Ontario, before me on February 
12, 2021 in accordance with O. Reg. 431/20, Administering 
Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)  

 
 



Court File No. CV-11-9062-00CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

MARGARITA CASTILLO 

Applicant 

 

-and- 

 

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST, 

INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and CARMEN S. 

GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez 

 

Respondents 

 

 

AFFIDAVIT OF JUAN GUILLERMO GUTIERREZ 

I, Juan Guillermo Gutierrez, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1.  I am making this affirmation pursuant to and in compliance with the Order of Justice 

McEwen of the Ontario Superior Court of Justice dated 10 February 2021 (the “Order”).  A 

copy of the Order is attached hereto as Exhibit “A”. 

2. The Order relates to the criminal complaint in Panama City by Harald Johannessen 

Hals dated 20 January 2021, entitled “QUERELLA PENAL, EN CONTRA DE ALVARO 

ALMENGOR, MANUEL CARRASQUILLA Y CUALQUIER OTRA PERSONA QUE RESULTE 

RESPONSABLE, POR LA SUPUESTA COMISION DEL DELITO CONTRA LA FE PUBLICA 

(FALSEDAD IDEOLOGICA) EN PERJUICIO DE GABINVEST S.A.” (the “Criminal Complaint”).   

3. The Order relates to the sworn statement I made on 3 December 2020 (the “Sworn 

Statement”), concerning the Criminal Complaint.  A copy of the Sworn Statement is attached 

hereto as Exhibit “B”. 
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4. In compliance with the Order, I hereby withdraw the Sworn Statement and any

reliance that may have been placed upon it in support of the criminal complaint. 

SWORN BEFORE ME via video 
conference at the City of Toronto, in the 
Province of Ontario, before me on February 
11, 2021 in accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely. 

Commissioner for Taking Affidavits 
(or as may be) 

N. JOAN KASOZI (LSO# 70332Q)



        EXHIBIT A 

 

 

 

 

 

 

 

 



This is Exhibit “A” referred to in the Affidavit of Juan Guillermo Gutierrez 
sworn via videoconference on February 11, 2021

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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This is Exhibit “B” referred to in the Affidavit of Juan Guillermo Gutierrez 
sworn via videoconference on February 11, 2021 

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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This is Exhibit “C” referred to in the Affidavit of Juan Guillermo 
Gutierrez sworn by Juan Guillermo Gutierrez at the City of 
Toronto, in the Province of Ontario, before me on February 
12, 2021 in accordance with O. Reg. 431/20, Administering 
Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)  
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Amanda Masuku

From: Juan Gutierrez <JGutierrez@arturos.com>
Sent: February 11, 2021 7:23 PM
To: javierdeleon0873@hotmail.com
Cc: Chris Macleod
Subject: Letter re Criminal Complaint. 
Attachments: (2021-02-11) Letter to Mr. Almengor.pdf

Please see attached, 
 
 
 

 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you 
recognize the sender and know the content is safe. 
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Court File No. CV-11-9062-00CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

MARGARITA CASTILLO 

Applicant 

 

-and- 

 

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST, 

INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and CARMEN S. 

GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez 

 

Respondents 

 

 

AFFIDAVIT OF JUAN GUILLERMO GUTIERREZ 

I, Juan Guillermo Gutierrez, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1.  I am making this affirmation pursuant to and in compliance with the Order of Justice 

McEwen of the Ontario Superior Court of Justice dated 10 February 2021 (the “Order”).  A 

copy of the Order is attached hereto as Exhibit “A”. 

2. The Order relates to the criminal complaint in Panama City by Harald Johannessen 

Hals dated 20 January 2021, entitled “QUERELLA PENAL, EN CONTRA DE ALVARO 

ALMENGOR, MANUEL CARRASQUILLA Y CUALQUIER OTRA PERSONA QUE RESULTE 

RESPONSABLE, POR LA SUPUESTA COMISION DEL DELITO CONTRA LA FE PUBLICA 

(FALSEDAD IDEOLOGICA) EN PERJUICIO DE GABINVEST S.A.” (the “Criminal Complaint”).   

3. The Order relates to the sworn statement I made on 3 December 2020 (the “Sworn 

Statement”), concerning the Criminal Complaint.  A copy of the Sworn Statement is attached 

hereto as Exhibit “B”. 
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4. In compliance with the Order, I hereby withdraw the Sworn Statement and any

reliance that may have been placed upon it in support of the criminal complaint. 

SWORN BEFORE ME via video 
conference at the City of Toronto, in the 
Province of Ontario, before me on February 
11, 2021 in accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely. 

Commissioner for Taking Affidavits 
(or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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This is Exhibit “A” referred to in the Affidavit of Juan Guillermo Gutierrez 
sworn via videoconference on February 11, 2021

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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This is Exhibit “B” referred to in the Affidavit of Juan Guillermo Gutierrez 
sworn via videoconference on February 11, 2021 

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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This is Exhibit “D” referred to in the Affidavit of Juan Guillermo 
Gutierrez sworn by Juan Guillermo Gutierrez at the City of 
Toronto, in the Province of Ontario, before me on February 
12, 2021 in accordance with O. Reg. 431/20, Administering 
Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)  
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Amanda Masuku

Subject: FW: Letter re Criminal Complaint
Attachments: (2021-02-11) Letter to Mr. Halls.pdf

From: "jgutierrez@arturos.com" <JGutierrez@arturos.com> 
Date: Thursday, February 11, 2021 at 6:44 PM 
To: Harald L <H_Johannessen@granadavalley.com> 
Cc: Chris MacLeod <cmacleod@cambridgellp.com> 
Subject: Letter re Criminal Complaint 
 
Please see attached 

 

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you 
recognize the sender and know the content is safe. 
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Amanda Masuku

From: Juan Gutierrez <JGutierrez@arturos.com>
Sent: February 11, 2021 6:36 PM
To: Harald Johannessen
Cc: Chris Macleod
Subject: Letter re Criminal Complaint
Attachments: (2021-02-11) Letter to Mr. Halls.pdf

Please see attached letter. 
 
 

 

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you 
recognize the sender and know the content is safe. 
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Court File No. CV-11-9062-00CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

MARGARITA CASTILLO 

Applicant 

 

-and- 

 

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST, 

INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and CARMEN S. 

GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez 

 

Respondents 

 

 

AFFIDAVIT OF JUAN GUILLERMO GUTIERREZ 

I, Juan Guillermo Gutierrez, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1.  I am making this affirmation pursuant to and in compliance with the Order of Justice 

McEwen of the Ontario Superior Court of Justice dated 10 February 2021 (the “Order”).  A 

copy of the Order is attached hereto as Exhibit “A”. 

2. The Order relates to the criminal complaint in Panama City by Harald Johannessen 

Hals dated 20 January 2021, entitled “QUERELLA PENAL, EN CONTRA DE ALVARO 

ALMENGOR, MANUEL CARRASQUILLA Y CUALQUIER OTRA PERSONA QUE RESULTE 

RESPONSABLE, POR LA SUPUESTA COMISION DEL DELITO CONTRA LA FE PUBLICA 

(FALSEDAD IDEOLOGICA) EN PERJUICIO DE GABINVEST S.A.” (the “Criminal Complaint”).   

3. The Order relates to the sworn statement I made on 3 December 2020 (the “Sworn 

Statement”), concerning the Criminal Complaint.  A copy of the Sworn Statement is attached 

hereto as Exhibit “B”. 
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4. In compliance with the Order, I hereby withdraw the Sworn Statement and any

reliance that may have been placed upon it in support of the criminal complaint. 

SWORN BEFORE ME via video 
conference at the City of Toronto, in the 
Province of Ontario, before me on February 
11, 2021 in accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely. 

Commissioner for Taking Affidavits 
(or as may be) 

N. JOAN KASOZI (LSO# 70332Q)



        EXHIBIT A 

 

 

 

 

 

 

 

 



This is Exhibit “A” referred to in the Affidavit of Juan Guillermo Gutierrez 
sworn via videoconference on February 11, 2021

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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This is Exhibit “B” referred to in the Affidavit of Juan Guillermo Gutierrez 
sworn via videoconference on February 11, 2021 

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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This is Exhibit “E” referred to in the Affidavit of Juan Guillermo 
Gutierrez sworn by Juan Guillermo Gutierrez at the City of 
Toronto, in the Province of Ontario, before me on February 
12, 2021 in accordance with O. Reg. 431/20, Administering 
Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)  

 
 





ANNEX A 















ANNEX B 



Court File No. CV-11-9062-00CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

MARGARITA CASTILLO 

Applicant 

 

-and- 

 

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST, 

INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and CARMEN S. 

GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez 

 

Respondents 

 

 

AFFIDAVIT OF JUAN GUILLERMO GUTIERREZ 

I, Juan Guillermo Gutierrez, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1.  I am making this affirmation pursuant to and in compliance with the Order of Justice 

McEwen of the Ontario Superior Court of Justice dated 10 February 2021 (the “Order”).  A 

copy of the Order is attached hereto as Exhibit “A”. 

2. The Order relates to the criminal complaint in Panama City by Harald Johannessen 

Hals dated 20 January 2021, entitled “QUERELLA PENAL, EN CONTRA DE ALVARO 

ALMENGOR, MANUEL CARRASQUILLA Y CUALQUIER OTRA PERSONA QUE RESULTE 

RESPONSABLE, POR LA SUPUESTA COMISION DEL DELITO CONTRA LA FE PUBLICA 

(FALSEDAD IDEOLOGICA) EN PERJUICIO DE GABINVEST S.A.” (the “Criminal Complaint”).   

3. The Order relates to the sworn statement I made on 3 December 2020 (the “Sworn 

Statement”), concerning the Criminal Complaint.  A copy of the Sworn Statement is attached 

hereto as Exhibit “B”. 



-2-

4. In compliance with the Order, I hereby withdraw the Sworn Statement and any

reliance that may have been placed upon it in support of the criminal complaint. 

SWORN BEFORE ME via video 
conference at the City of Toronto, in the 
Province of Ontario, before me on February 
11, 2021 in accordance with O. Reg. 431/20, 
Administering Oath or Declaration Remotely. 

Commissioner for Taking Affidavits 
(or as may be) 

N. JOAN KASOZI (LSO# 70332Q)



        EXHIBIT A 

 

 

 

 

 

 

 

 



This is Exhibit “A” referred to in the Affidavit of Juan Guillermo Gutierrez 
sworn via videoconference on February 11, 2021

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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This is Exhibit “B” referred to in the Affidavit of Juan Guillermo Gutierrez 
sworn via videoconference on February 11, 2021 

Commissioner for Taking Affidavits (or as may be) 

N. JOAN KASOZI (LSO# 70332Q)
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Appendix “B”
















