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          April 17th, 2012           Margarita Castillo
      1    Upon commencing at 10:04 a.m.
      2                     MARGARITA CASTILLO; Sworn.
      3                     CROSSEXAMINATION BY MR. MANDERVILLE:
      4     1               Q.  Will you state your name for the
      5             record, please, ma'am?
      6                     A.  Margarita Castillo.
      7     2               Q.  Ms. Castillo, you're an applicant in a
      8             legal proceeding in Ontario Superior Court, court
      9             file number CV11906200CL?
     10                     A.  Yes.
     11     3               Q.  And you're the applicant in that
     12             proceeding?
     13                     A.  Yes, I am.
     14     4               Q.  In connection with that proceeding, you
     15             have sworn three separate affidavits?
     16                     A.  Yes.
     17     5               Q.  Just so you know, it's not really a
     18             memory test.
     19                     A.  No.
     20     6               Q.  If you're not sure, I'll refer you to
     21             something and...  Before we began, your counsel Mr.
     22             Leon and I agreed that we would mark the various
     23             application records and responding records as
     24             exhibits and just refer to the contents by



     25             individual tab number.
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          April 17th, 2012           Margarita Castillo
      1                     Correct, Mr. Leon?
      2                     MR. LEON:  Yes, subject to  I don't think
      3             there are any documents here that are in dispute in
      4             terms of the authenticity, but why don't we just
      5             mark it, and if there are, I'll let you know.
      6                     MR. MANDERVILLE:  We can raise it at the
      7             time.
      8                     MR. LEON:  I don't mind if we mark your
      9             clients' application record, but there are some
     10             documents that may be disputed documents, so I just
     11             want to make it  since this is a
     12             crossexamination rather than a discovery, I don't
     13             want the suggestion by marking it somehow we've
     14             accepted that they're admissible in the proceeding.
     15                     MR. MANDERVILLE:  I'm content with that.  I
     16             suspect I'll raise a similar caution when the time
     17             comes.
     18                     BY MR. MANDERVILLE:
     19     7               Q.  Ms. Castillo, I'm showing you Volumes 1
     20             and 2 of your application record.
     21                     A.  Yes.
     22     8               Q.  Mr. Leon, I'd like to make this Exhibit
     23             1, both of them, or one will be Exhibit 1, Volume
     24             2, tab such and such and so on.



     25                     MR. LEON:  Okay.  What are you marking,
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          April 17th, 2012           Margarita Castillo
      1             Exhibit 11 and 12?
      2                     MR. MANDERVILLE:  Sure.
      3                     MR. LEON:  Maybe what makes most sense is
      4             to mark her  or, sorry, the applicant's motion
      5             material or application material with numbers and
      6             yours with letters and that way there's no 
      7                     MR. MANDERVILLE:  For the purpose of this
      8             examination.
      9                     MR. LEON:  For the purpose of this
     10             examination, yes.
     11                     EXHIBIT NO. 11:  Application Record,
                    Applicant.
     12                     EXHIBIT NO. 12:  Application Record 
     13             Applicant.
     14                     BY MR. MANDERVILLE:
     15     9               Q.  Ms. Castillo, I'm showing you a
     16             document entitled "Reply Application Record."
     17                     A.  Yes.
     18     10              Q.  This will be Exhibit 2.
     19                     EXHIBIT NO. 2:  Reply Application Record.
     20                     MR. LEON:  Yes.
     21                     BY MR. MANDERVILLE:
     22     11              Q.  Ms. Castillo, I'm showing you a
     23             document entitled "Second Reply Application
     24             Record."



     25                     A.  Yes, I see.
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          April 17th, 2012           Margarita Castillo
      1     12              Q.  Mr. Leon, this will be Exhibit 3.
      2                     MR. LEON:  Yes.
      3                     EXHIBIT NO. 3:  Second Reply Application
      4             Record.
      5                     BY MR. MANDERVILLE:
      6     13              Q.  Ms. Castillo, I'm showing you a
      7             document entitled "Responding Application Record,
      8             Volume 1."
      9                     A.  Okay.
     10     14              Q.  I'm also showing you a document
     11             entitled "Responding Application Record, Volume 2."
     12                     A.  Okay.
     13     15              Q.  We have agreed that these will be
     14             marked A1 and A2.
     15                     EXHIBIT A1:  Responding Application
     16             Record, Volume 1.
     17                     EXHIBIT A2:  Responding Application
     18             Record, Volume 2.
     19                     MR. LEON:  Yes.
     20                     BY MR. MANDERVILLE:
     21     16              Q.  Ms. Castillo, I'm showing you a
     22             document entitled "Supplemental Application
     23             Record."
     24                     A.  Yes.



     25     17              Q.  Mr. Leon, this will be Exhibit B.
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          April 17th, 2012           Margarita Castillo
      1                     MR. LEON:  Yes.
      2                     EXHIBIT B:  Supplemental Application
      3             Record.
      4                     MR. LEON:  Although technically it should
      5             be Supplemental Respondent to Reply Affidavit.
      6                     MR. MANDERVILLE:  I appreciate you
      7             overlooking that.
      8                     BY MR. MANDERVILLE:
      9     18              Q.  Lastly, Ms. Castillo I'm showing you a
     10             document entitled "Affidavit of Juan Guillermo
     11             Gutierrez, sworn September 27th, 2011?
     12                     A.  Yes.
     13     19              Q.  Mr. Leon, this will be Exhibit C.
     14                     MR. LEON:  Yes.
     15                     EXHIBIT C:  Affidavit  Juan Guillermo
     16             Gutierrez, Sworn September 27, 2911.
     17                     BY MR. MANDERVILLE:
     18     20              Q.  Ms. Castillo, you've been sworn today?
     19                     A.  Yes, I have.
     20     21              Q.  What is your date of birth?
     21                     A.  May 30, 1958.
     22     22              Q.  Have you completed your high school
     23             education?
     24                     A.  No, I didn't finish high school.



     25     23              Q.  What is your highest level of education
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          April 17th, 2012           Margarita Castillo
      1             you completed?
      2                     A.  I went to the equivalent of Grade 8 and
      3             then I went into  I did three years of
      4             secretarial school.
      5     24              Q.  Okay.
      6                     A.  Bilingual secretarial school.
      7     25              Q.  Spanish and English?
      8                     A.  Yes.
      9     26              Q.  Where was the secretarial school?  Was
     10             that like a community college?
     11                     A.  No, it was a specific school for
     12             secretarial.
     13     27              Q.  This is in Guatemala City?
     14                     A.  That's correct.
     15     28              Q.  Did you graduate from that program?
     16                     A.  I did.
     17     29              Q.  And you have three daughters?
     18                     A.  I do have three daughters.
     19     30              Q.  What are their ages, please?
     20                     A.  The oldest is 30, the middle one is 27
     21             and the youngest is 22.
     22     31              Q.  I understand that after you completed
     23             the secretarial school program you went to work for
     24             your father?



     25                     A.  Yes.  That wasn't my original plan, but
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          April 17th, 2012           Margarita Castillo
      1             that's how I did, yes.
      2     32              Q.  And according to an affidavit of your
      3             father you went to work for him in or about 1977,
      4             and I take it at the time you would have been age
      5             18 or 19?
      6                     A.  Yes, that's correct.
      7     33              Q.  And you met your husband, Ricardo, at
      8             your father's offices?
      9                     A.  Yes.
     10     34              Q.  And he was a typewriter salesperson for
     11             IBM at the time?
     12                     A.  He was office products salesman for
     13             IBM.
     14     35              Q.  To your knowledge, what is Ricardo's
     15             level, highest level of education?
     16                     A.  He finished high school and then he
     17             went into university in Idaho, Moscow, Idaho.  And
     18             then 
     19     36              Q.  Sorry, where?
     20                     A.  Moscow, Idaho.  And then he started law
     21             school in Guatemala.
     22     37              Q.  Did he obtain a degree in Idaho?
     23                     A.  I'm not  I believe he did.
     24     38              Q.  Did he complete law school?



     25                     A.  He was missing out a few classes but
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          April 17th, 2012           Margarita Castillo
      1             that was about the time that we moved here, so he
      2             never went back and finished.
      3     39              Q.  And you and Ricardo married in October
      4             1980?
      5                     A.  Yes, that's correct.
      6     40              Q.  And your first daughter, the 30year
      7             old was born in November of '81?
      8                     A.  Yes.
      9     41              Q.  And at that point you ceased working
     10             outside the home?
     11                     A.  I still  after maternity leave, I
     12             still came back to work but I was asking for time
     13             to go, and so that's why my father told me that it
     14             would probably be better that I go do a very
     15             important job that was take care of my daughter.
     16     42              Q.  So would it be accurate for me to say
     17             that you left the workforce in or about 1982?
     18                     A.  Yes, that's accurate.
     19     43              Q.  At the time of your wedding your father
     20             bought you and Ricardo a home in Guatemala City?
     21                     A.  Yes.
     22     44              Q.  We've seen that your father decided to
     23             leave Guatemala in 1982; correct?
     24                     A.  That's correct.



     25     45              Q.  At the time, if my arithmetic is
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          April 17th, 2012           Margarita Castillo
      1             correct, you were 24 years old?
      2                     A.  Yes.
      3     46              Q.  One child or two grandchildren now?
      4                     A.  One.
      5     47              Q.  At the time your father decided to
      6             leave Guatemala, what was Ricardo's source of
      7             income at the time?
      8                     A.  He was working for IBM.
      9     48              Q.  When your father elected to leave
     10             Guatemala, you decided that you wanted to move with
     11             your parents as well?
     12                     A.  Yeah, he told me the idea and we agreed
     13             that it's  was a good opportunity, so we decided
     14             to do it.
     15     49              Q.  I understand that ultimately your
     16             father settled in Toronto in 1984?
     17                     A.  Yes.
     18     50              Q.  And you did as well?
     19                     A.  Yes, I came two months later.
     20     51              Q.  From 1982 to 1984, your father at least
     21             resided primarily in Miami; is that correct?
     22                     A.  Yes.
     23     52              Q.  Where did you live?
     24                     A.  We were in Miami, too, but coming back



     25             and forth to Guatemala.
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          April 17th, 2012           Margarita Castillo
      1     53              Q.  Did you have your own place in Miami or
      2             did you live with your parents?
      3                     A.  No, at some point we rented our own
      4             apartment.
      5     54              Q.  Upon moving to Toronto, your father
      6             Arturo gave you and Ricardo a house?
      7                     A.  Yes.
      8     55              Q.  He bought it for you?
      9                     A.  Yes.
     10     56              Q.  He also gave you shares in his
     11             business?
     12                     A.  Yes, he did.
     13     57              Q.  And he gave you an income stream from
     14             the business?
     15                     A.  Yes, that's how it was.
     16     58              Q.  At some point he also gave you and
     17             Ricardo a cottage in the Muskoka area?
     18                     A.  He helped us buyed it  buy it 
     19                      Reporter Appeals.
     20                     A.  Yes, he did.
     21                     MR. LEON:  No, repeat what you said.
     22                     THE DEPONENT:  Oh, yes, he helped us to buy
     23             the cottage in Muskoka.
     24                     BY MR. MANDERVILLE:



     25     59              Q.  Did you and Ricardo put up some of the
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          April 17th, 2012           Margarita Castillo
      1             price of the cottage?
      2                     A.  Not at that time.
      3     60              Q.  And I take it upon moving to Toronto
      4             you elected to stay at home and raise your
      5             children?
      6                     A.  Yes, I stayed at home and raised my
      7             children, to which I feel very lucky to have been
      8             able to do it.
      9     61              Q.  And Ricardo was hired by your father to
     10             work at your father's business?
     11                     A.  Yes.
     12     62              Q.  Now, we know you became a director of
     13             Xela in 2007.  I believe it was May.  Is that
     14             correct?
     15                     A.  I don't remember the exact date, but
     16             yes, that sounds correct.
     17     63              Q.  From 1984, when you first arrived in
     18             Toronto, until 2007, what involvement did you have
     19             in the family business?
     20                     A.  Before 2007 I was already going
     21             sometimes to the board meetings just to listen
     22             because I expressed to my father that I would like
     23             to learn more about the business.
     24     64              Q.  How frequently would you do that?



     25                     A.  I think every board meeting that there
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          April 17th, 2012           Margarita Castillo
      1             was.
      2     65              Q.  So from 1984 to 
      3                     A.  Oh, no, it was more  I was elected a
      4             director in 2007, so I think, if I remember
      5             correctly, maybe 2006 I started going.
      6     66              Q.  And prior to 2006 would you go?
      7                     A.  No.  I would go to the office
      8             occasionally but...
      9     67              Q.  Prior to 2007, how closely would you
     10             say you monitored the company's affairs?
     11                     A.  I did not personally monitor them.
     12     68              Q.  How frequently would you ask Ricardo
     13             what's going on at the office?
     14                     A.  Cannot pinpoint how frequent it was
     15             because I know that he wanted to  whenever he
     16             came home from the office, it was family time in
     17             his mind, so we didn't talk about business.
     18     69              Q.  Would it be fair for me to suggest that
     19             from 1984 until 2006 at least, you generally did
     20             not concern yourself with what was going on in the
     21             business?
     22                     A.  Oh, no, I was always curious to know
     23             how things were going.
     24     70              Q.  Who would you ask about it, if not



     25             Ricardo?
                  NETWORK REPORTING & MEDIATION (416) 3590305




                                                                     16
          April 17th, 2012           Margarita Castillo
      1                     A.  My father.
      2     71              Q.  How frequently would that happen?
      3                     A.  I don't know exactly how frequency.  I
      4             cannot say exactly how many times or anything like
      5             that.
      6     72              Q.  And until  and I want to divide
      7             between, say, before 2006 and afterwards.  Until
      8             2006 would you ever ask about the financial status
      9             of the business or the financial statements or
     10             anything like that?
     11                     A.  Not that I remember.  I know in '96
     12             when there was the estate freeze, I know at that
     13             time I learned more.
     14     73              Q.  Yes.
     15                     A.  Mmhmm.
     16     74              Q.  Yes, and we'll talk about that.
     17                     A.  Okay.
     18     75              Q.  I want to take a look at your first
     19             affidavit which is in Volume 1 of the application
     20             record, so Exhibit 11.  It's at tab 2.
     21                     If you turn to the back of it, page numbered
     22             88, and that's your signature on the back of it?
     23                     A.  Yes, that's my signature.
     24     76              Q.  It indicates that it was sworn on



     25             January 17th, 2011?
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          April 17th, 2012           Margarita Castillo
      1                     A.  That's correct, that's what it says.
      2     77              Q.  And at the time you swore to Mr.
      3             Woycheshyn that everything in the affidavit was
      4             true?
      5                     A.  Yes, I did.
      6     78              Q.  The exhibits or the affidavits in the
      7             materials that we've marked as letter exhibits,
      8             have you read those affidavits?
      9                     A.  Yes, I did.
     10     79              Q.  Affidavits of your father and your
     11             brother and Mr. Korol?
     12                     A.  Yes, I did read them.
     13     80              Q.  And Mr. Shields as well?
     14                     A.  Yes.
     15     81              Q.  Mr. Leon, I would like to you get Ms.
     16             Castillo Exhibit A2, please, the Responding
     17             Application Record, Volume 2.
     18                     In particular, Ms. Castillo, I would like you
     19             to turn behind tab 2 which is the first affidavit of
     20             Juan Arturo Gutierrez, sworn June 17, 2011.
     21                     A.  Yes.
     22     82              Q.  And first off I should caution you some
     23             of the paragraphs are misnumbered in this
     24             affidavit.  There appear to be two paragraphs 2 and



     25             two paragraphs 3.
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          April 17th, 2012           Margarita Castillo
      1                     A.  Yes, I see that.
      2     83              Q.  So to make sure we know what we're
      3             talking about, I'll sort of draw your attention to
      4             which I am referring to so you know.
      5                     A.  Okay.
      6     84              Q.  The first paragraph 3 under the
      7             heading, "Family History of the Gutierrez Group in
      8             Guatemala" 
      9                     A.  That's page 2, yes.
     10     85              Q.  Correct.  That be a good way to go
     11             about it.  Have you read that paragraph of your
     12             father's affidavit?
     13                     A.  Yes, I read it.
     14     86              Q.  Did you read Exhibit A with his lengthy
     15             letter that provides an account of the family
     16             history?
     17                     A.  Yes, I read that letter.
     18     87              Q.  And that letter is written in the
     19             latter part of 1998 according to your father?
     20                     A.  Yes.  It says  yeah, it says  the
     21             letter, it's not dated, but that's what he says
     22             here in the application.
     23     88              Q.  Would it be fair for me to suggest that
     24             you were not aware of the family history at the



     25             time you swore your initial affidavit?
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          April 17th, 2012           Margarita Castillo
      1                     A.  No, I knew the family history.
      2     89              Q.  You would agree with me that your
      3             father, having written that letter of the family
      4             history in 1998, 13 years before your application
      5             started, obviously the letter was not prepared with
      6             the idea of responding to your application;
      7             correct?
      8                     A.  That's correct.
      9     90              Q.  I'd like you to keep your father's
     10             affidavit handy because we'll refer back to it.
     11                     I'm going to turn to your first affidavit,
     12             please.  Now, paragraph 6, you indicate:
     13                     "In 1989 Ricardo, one of his colleagues
     14                     and I founded Tropic International Ltd., a
     15                     separate company from the family business."
     16                     Do you see that?
     17                     A.  Yes, I see that.
     18     91              Q.  At the time you swore this first
     19             affidavit, were you aware of the history of Tropic
     20             that your father recounts in his affidavit?
     21                     A.  No, I wasn't aware.
     22     92              Q.  I take it then you weren't aware of the
     23             circumstances behind the startup and the failure of
     24             your husband's partnership with Charles Graham?



     25                     A.  I knew that the business didn't go the
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          April 17th, 2012           Margarita Castillo
      1             way they would wanted it to go.
      2     93              Q.  Did you understand  at the time you
      3             swore your first affidavit, did you understand that
      4             your husband did not put up any financing for the
      5             Tropic venture?
      6                     A.  Yes, I understood that.
      7     94              Q.  Did you understand at the time you
      8             swore your first affidavit that Xela or your father
      9             had financed the Tropic venture from the startup?
     10                     A.  Yes, that's what I knew.
     11     95              Q.  Did you understand when the initial
     12             Tropic venture with Mr. Graham failed that Xela
     13             paid off all the losses arising from the startup?
     14                     A.  Yes, that's what I was told.
     15     96              Q.  And is it your understanding that your
     16             husband Ricardo never put up any consideration for
     17             the shares he had in Tropic?
     18                     A.  Yes, the same way I never put anything
     19             for anything else that my father gifted us.
     20     97              Q.  So, yes, you did understand that?
     21                     A.  Yes.
     22     98              Q.  Mr. Leon, I apologize, but I want to
     23             take about four minutes, maybe even three.
     24                     MR. LEON:  All right.
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      1                     BY MR. MANDERVILLE:
      2     99              Q.  Ms. Castillo, before we broke, we had
      3             taken a look at your father's first affidavit and
      4             generally paragraph 3 on page 2 of it.
      5                     A.  Yes.
      6                     MR. LEON:  You've referred her to it.  I'm
      7             not sure she read it.
      8                     BY MR. MANDERVILLE:
      9     100             Q.  If you want to read through it, by all
     10             means.
     11                     A.  Okay, I'm ready to go.
     12     101             Q.  Before you became a director of Xela, I
     13             take it you were well aware of the longstanding
     14             dispute between your father and Xela, on the one
     15             hand, and your father's nephews, your cousins in
     16             Guatemala, on the other hand?
     17                     A.  Yes, I was aware of that dispute.
     18     102             Q.  Before you became a director, you were
     19             aware that Xela and your father contend that they
     20             were owed a considerable amount of money, perhaps
     21             in the hundreds of millions of dollars, by your
     22             cousins?
     23                     A.  Yes, that's what I understood from the
     24             information that I had.
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      1             director this was a significant dispute, a
      2             significant source of discontent with your father
      3             and with the company?
      4                     A.  Yes, I knew that.
      5     104             Q.  Would you agree with me that if Xela is
      6             owed perhaps hundreds of millions of dollars by the
      7             nephews and their companies, it is in the best
      8             interests of the corporation to try and obtain it?
      9                     A.  Yes, I believe it would be in the best
     10             interests of the company to resolve that matter.
     11     105             Q.  I'd ask you to take a look at paragraph
     12             9 of your father's affidavit, first affidavit.
     13             It's at page  it begins at page 10.
     14                     A.  Okay.  Could I read it?
     15     106             Q.  Oh, absolutely.
     16                     A.  I have read it.
     17     107             Q.  At the time you swore your first
     18             affidavit, Ms. Castillo, were you aware of your
     19             father's and perhaps your brother's dissatisfaction
     20             with Ricardo's performance at the company?
     21                     A.  Not to this point.
     22     108             Q.  Were you aware that it's contended that
     23             he would play computer games during board meetings?
     24                     A.  I wasn't present at those board
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      1             the fact or not.
      2     109             Q.  You were not aware that that is the
      3             assertion?
      4                     A.  No.
      5     110             Q.  And in the same volume, Exhibit A2,
      6             can you turn to tab 4, please.  That is the
      7             affidavit of your brother Juan Guillermo Gutierrez,
      8             sworn June 20th, 2011?
      9                     A.  Yes, I see that.
     10     111             Q.  Turn to paragraph 15 of that affidavit,
     11             please.  It's at page 8.
     12                     A.  Paragraph 15?
     13     112             Q.  Yes, that's right, and by all means
     14             take your time and read it.
     15                     A.  I have read it.
     16     113             Q.  I take it at the time you swore your
     17             first affidavit, you were not aware of the facts
     18             set out by your brother in paragraph 15 that you've
     19             just read?
     20                     MR. LEON:  Well, you're not asking her, are
     21             you, to acknowledge those are facts?  You're just
     22             saying is she aware of those statements?
     23                     MR. MANDERVILLE:  Fair enough.
     24                     BY MR. MANDERVILLE:
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      1             rephrase.  At the time you swore your first
      2             affidavit, am I correct that you were not aware of
      3             the sorts of statements that your brother sets out
      4             in paragraph 15 of his affidavit?
      5                     MR. LEON:  Well, sorry, I don't want to
      6             interrupt.  There's a lot of statements there.  Can
      7             you just maybe explain to the witness she doesn't
      8             have to answer "yes" or "no".
      9                     BY MR. MANDERVILLE:
     10     115             Q.  Sure, I'll  okay.  Your brother
     11             contends at paragraph 15 of his affidavit that
     12             Ricardo, your husband, used Xela's corporate credit
     13             card to fund a trip with your daughters to the
     14             World Cup in 2006, including plane tickets and many
     15             of the expenses during their stay in Germany,
     16             including restaurant bills.
     17                     At the time that you swore your first
     18             affidavit, were you aware of that assertion?
     19                     A.  I'm aware that when he made that trip
     20             he would use the corporate card sometimes because
     21             of the bigger credit limit, but I am  as far as I
     22             know, everything was accounted as it was a
     23             personal.  He never tried to put it as a business
     24             expense or anything of the sort.



     25     116             Q.  To your knowledge, did he reimburse the
                  NETWORK REPORTING & MEDIATION (416) 3590305




                                                                     25
          April 17th, 2012           Margarita Castillo
      1             company for those expenses?
      2                     A.  I don't know how he accounted for those
      3             expenses but...
      4     117             Q.  Fair to say that you don't know if he
      5             did or not?
      6                     A.  No, I don't know.
      7     118             Q.  Your brother Juan Guillermo also
      8             contends in paragraph 15 of his affidavit that your
      9             husband Ricardo used company funds to pay for a New
     10             Year's trip to Australia and for his daughter
     11             Daniella's school in Australia.
     12                     At the time you swore your first affidavit,
     13             were you aware of that assertion concerning your
     14             husband?
     15                     A.  I am aware that he used the credit
     16             card, the corporate credit card to pay for the
     17             initial semester of her schooling due to the fact
     18             that, like I said again, there was not enough time
     19             to send a wire transfer, so the easiest was to use
     20             a credit card in order to assure her placement in
     21             the program, and then due to the fact of the larger
     22             credit limit we used the card.
     23     119             Q.  Again, I take it, you're not aware as
     24             to whether or not those funds were reimbursed to
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      1                     A.  No.  Like I said before, I'm not
      2             exactly sure how they accounted for those because
      3             he wasn't the only one using the corporate credit
      4             card for personal uses.
      5     120             Q.  Well, no, I understand your response.
      6             My question was I take it you're not aware as to
      7             whether or not he reimbursed the company for those
      8             personal expenses?
      9                     A.  No, I'm not aware of that.
     10     121             Q.  Well, is there anything from preventing
     11             Ricardo from increasing the credit limit on his
     12             personal cards?
     13                     MR. LEON:  You are asking her whether she
     14             knows whether there was?
     15                     THE DEPONENT:  Well, I don't know.
     16                     BY MR. MANDERVILLE:
     17     122             Q.  To your knowledge?
     18                     A.  No, I don't know why he wouldn't do it
     19             or why he didn't do it.
     20     123             Q.  Now, you subsequently became a director
     21             of the company, and upon becoming a director, if
     22             not before, you came to understand that as a
     23             director you had certain duties and obligations to
     24             the company?
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      1     124             Q.  Well, you knew that as a director you
      2             were to prefer the company's interests to your own
      3             personal interests?
      4                     A.  In company matters, yes.
      5     125             Q.  Correct?
      6                     A.  Yes.
      7     126             Q.  Would you agree with me that if the
      8             company was not reimbursed for personal expenses
      9             like your daughter's tuition or trips to Australia
     10             or Germany, that would not be appropriate?
     11                     MR. LEON:  Well, don't answer that.  That's
     12             a question of law.
     13    REFUSAL
     14                     BY MR. MANDERVILLE:
     15     127             Q.  Based on your experience as a director,
     16             Ms. Castillo, would you agree with me that using
     17             corporate funds for personal expenses is not
     18             something a director should be doing?
     19                     MR. LEON:  Again, I don't think that's a
     20             proper question to the witness.
     21                     BY MR. MANDERVILLE:
     22     128             Q.  What's the nature of your objection to
     23             that question, Mr. Leon?  I don't think it's a
     24             question of law.  I just want to have you clarify.
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      1             to specific facts or you're asking a theoretical
      2             question.  Either way there's a problem.
      3                     BY MR. MANDERVILLE:
      4     129             Q.  During your time as a director of Xela,
      5             Ms. Castillo, was it your understanding that you
      6             could use corporate funds for personal expenses?
      7                     A.  No, I did not use any corporate funds.
      8     130             Q.  Was it your understanding that that was
      9             permitted or not permitted?
     10                     A.  The way that the company was run, I
     11             didn't see anything wrong about doing it.  I did
     12             not do it personally because I did not have any
     13             access to credit cards or anything like that from
     14             the corporate.
     15     131             Q.  Was it your understanding  and your
     16             counsel may want me to rephrase, but I'll give it a
     17             shot.  Was it your understanding that, if corporate
     18             funds were used for personal expenses, they were to
     19             be reimbursed to the corporation?
     20                     A.  I don't know how  what arrangements
     21             were made regarding that, so I cannot answer that
     22             question.
     23     132             Q.  What was your understanding?
     24                     A.  No, I told you, I don't know how they
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      1             company, so I don't know.
      2     133             Q.  Do you dispute your father's and
      3             brother's assertion in their affidavits that when
      4             your husband was confronted with these allegations,
      5             he elected to resign from the company?
      6                     A.  I don't know exactly if he was
      7             confronted or when he was confronted, but I know
      8             that he was thinking about resigning way before it
      9             happened.  So I don't see why that would be said
     10             that that was the matter.
     11     134             Q.  I'm not sure you have answered my
     12             question.  I know you have given me your answer.
     13             My question was do you 
     14                     MR. LEON:  Sorry, go ahead.
     15                     BY MR. MANDERVILLE:
     16     135             Q.  Do you dispute the assertion by your
     17             father and by your brother in their affidavits that
     18             when your father confronted your husband over
     19             perhaps improper expenses, your husband elected to
     20             resign from the company?
     21                     MR. LEON:  I think she did answer it, but
     22             she can answer it again.
     23                     THE DEPONENT:  Well, like I said, I know
     24             from conversations with my husband that he was
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      1             there anymore.  I don't  I don't think he was
      2             in  I don't know if or when he was confronted
      3             about that, if that was the case, which, to my
      4             knowledge, it wasn't the case.
      5                     BY MR. MANDERVILLE:
      6     136             Q.  And your husband has never advised you
      7             of this sort of thing?
      8                     A.  No.
      9     137             Q.  Now, have you ever heard of a business
     10             called Digalta?
     11                     A.  Yes, I am aware of that business.
     12     138             Q.  At the time you swore your first
     13             affidavit, were you aware of the transfer of
     14             Digalta to your husband by your father?
     15                     A.  Yes, I'm aware of that.
     16     139             Q.  What is your understanding of why
     17             Digalta was transferred to Ricardo?
     18                     A.  It was actually transferred to a
     19             company that we  it's not in Ricardo's name.
     20             It's in a company in all our names, namely Ricardo,
     21             my daughters and me under a trust and it's  we
     22             actually bought Digalta from Xela at that time.
     23                     MR. LEON:  Xela is also sometimes
     24             pronounced Xela.  It's the same word, Xela.
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      1             pronunciation.
      2                     BY MR. MANDERVILLE:
      3     140             Q.  Anglophones mispronounce it as Xela.
      4                     A.  I'll remember to say Xela.
      5                     So it was a transaction made like we got 
      6             but that's our company actually bought Digalta from
      7             Xela.
      8     141             Q.  In return for what?
      9                     A.  There is a promissory note that we are
     10             going to pay when the time comes.
     11     142             Q.  This is the promissory note that
     12             matures in 2013?
     13                     A.  I believe that's the date, yes.
     14     143             Q.  When Arturo says he offered Ricardo
     15             Digalta in return for the transfer of the Tropic
     16             shares to you, do you dispute that?
     17                     A.  That's what he offer at the time, but
     18             it was not exactly like that.
     19     144             Q.  What's your understanding of how it was
     20             executed?
     21                     A.  Well, the transfer of Digalta was done
     22             previous to  he transferred to the shares to my
     23             name.  It wasn't an exchange one for the other.
     24             That's what I meant.
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      1             place?
      2                     A.  I don't remember the exact date.
      3     146             Q.  Can I ask you to turn to paragraphs 10
      4             and 11 of your father's first affidavit, please.
      5                     A.  Which is page?
      6     147             Q.  Sorry, page 11.
      7                     A.  Page 11.
      8                     MR. LEON:  Here, let me help you find it.
      9                     THE DEPONENT:  Yes.  And you said paragraph
     10             number?
     11                     BY MR. MANDERVILLE:
     12     148             Q.  Paragraphs 10 through 12 actually.
     13             It's on page 11.
     14                     A.  Can I read it?
     15     149             Q.  Yes, absolutely.
     16                     MR. WOYCHESHYN:  You might want to clarify
     17             on the record, Mr. Manderville, that Exhibits A1
     18             and A2, the actual records aren't numbered.  So
     19             the page references that you are referring the
     20             witness to aren't the page numbers of the
     21             respective affidavits.
     22                     MR. MANDERVILLE:  That's correct.  Thank
     23             you.
     24                     THE DEPONENT:  Is it 10 to 12?
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      1     150             Q.  Yes, it is.
      2                     A.  I have read them.
      3     151             Q.  Do you accept the accuracy of what is
      4             set out in paragraphs 10 through 12 of your
      5             father's affidavit?
      6                     MR. LEON:  Again, I don't think it's a fair
      7             question when there's that much set out there to
      8             just ask the broad question as you've asked,
      9             particularly since she's already told you her
     10             understanding.  If you want to ask her specifics,
     11             you can.
     12                     MR. MANDERVILLE:  Well, Mr. Leon, I think
     13             your client can answer "yes" or "no" or "I don't
     14             know" or "some but not all," can she not, and then
     15             we can move on from there?
     16                     MR. LEON:  Okay.  Go ahead and we'll see
     17             where we get to.
     18                     THE DEPONENT:  What was your question?
     19                     BY MR. MANDERVILLE:
     20     152             Q.  Do you accept the accuracy of what your
     21             father has deposed to in paragraphs 10 through 12
     22             of the affidavit we're looking at?
     23                     A.  No, I don't agree with everything he
     24             says here.
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      1             things he says here you simply do not know about
      2             and then some things you say are inaccurate?
      3                     A.  I said I didn't agree with the way he
      4             puts it here.
      5     154             Q.  Paragraph 10 states:
      6                     "Margarita asserts in her affidavit that
      7                     she acquired these Tropic shares from
      8                     Ricardo in 2008.  This is untrue.
      9                     Margarita did not 'acquire' anything
     10                     from Ricardo, her husband, because she
     11                     did not pay anything for the acquisition."
     12                     It's accurate that you did not pay for the
     13             acquisition; correct?
     14                     A.  I remembered there being a nominal
     15             amount of $1, I guess, for the transfer between
     16             husband and wife.
     17     155             Q.  Okay.
     18                     A.  That's probably why I came up with the
     19             word "acquire."
     20     156             Q.  Okay.  He goes on:
     21                     "She"  meaning you  "was the
     22                     transferee of Ricardo's shares in
     23                     Tropic at my insistence in order to
     24                     rectify the original oversight
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      1                     beneficially owned by Xela from the
      2                     beginning."
      3                     Do you accept the accuracy of that?
      4                     A.  I would put it more that I understood
      5             that he wanted them to be in my name, not
      6             necessarily that they were Xela owned in the
      7             beginning.
      8     157             Q.  He goes on to say:
      9                     "Noticeably missing from Margarita's
     10                     affidavit"  and this is the first
     11                     affidavit you swore  "is any mention
     12                     of the Digalta transaction which is
     13                     covered by the affidavit of Xela's
     14                     CFO Mark Edward Korol, and which I
     15                     mention here again."
     16                     Do you agree that you don't mention the
     17             Digalta transaction in your first affidavit?
     18                     A.  No, I did not mention the Digalta
     19             transaction in my affidavit because I felt it
     20             wasn't what the affidavit was about.
     21     158             Q.  Paragraph 11 of your father's affidavit
     22             says:
     23                     "Shortly after Ricardo's departure from
     24                     Xela, I asked Ricardo to transfer his
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      1                     refused."
      2                     Do you accept the accuracy of that?
      3                     A.  Yes.
      4     159             Q.  "As a compromise, I suggested to
      5                     Ricardo that he transfer the Tropic
      6                     shares to his wife Margarita for the
      7                     benefit of Xela, and in exchange Xela
      8                     would transfer to him Xela's interest
      9                     in the Russian real estate venture
     10                     called Digalta.  Ricardo accepted."
     11                     Do you accept the accuracy of that statement?
     12                     A.  Yes, that's what it happened, but I
     13             don't think it was exactly in exchange of.
     14     160             Q.  How would you put it?
     15                     A.  Because like I told you, I  he didn't
     16             get Digalta in exchange of Tropic because Digalta
     17             is a different transaction and he's going to repay.
     18     161             Q.  "Ricardo then transferred his shares
     19                     in Tropic to Margarita and he executed
     20                     general releases in favour of Xela and
     21                     others for any and all claims relating
     22                     to Tropic and Fresh Quest."
     23                     Do you accept the accuracy of that statement?
     24                     A.  Yes, as far as I remember, that's what
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      1     162             Q.  At paragraph 12, he goes on to say:
      2                     "With respect to Digalta, it had assets
      3                     of approximately $900,000, of which
      4                     approximately $600,000 was held in cash."
      5                     Do you accept the accuracy of that statement?
      6                     A.  That I cannot comment because I don't
      7             know what the specifics were, the financial
      8             situation of Digalta at the time.
      9     163             Q.  "Digalta generated approximately
     10             $300,000 in yearly net income."  Do you accept the
     11             accuracy of that statement?
     12                     A.  It would be the same as my previous
     13             statement.  I'm not aware of the financial
     14             situation of Digalta at the time.
     15     164             Q.  Since the transfer of Digalta to your
     16             husband Ricardo, is it fair for me to presume that
     17             he is obtaining an income stream from Digalta?
     18                     A.  Yes.
     19     165             Q.  Your father goes on to state:
     20                     "At my direction, Xela transferred its
     21                     interest in Digalta in exchange for a
     22                     promissory note of only $400,000 from
     23                     Ricardo's Cyprus holding company which
     24                     matures in 2013, and which I believe
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      1                     Do you accept the accuracy of what is set out
      2             there?
      3                     A.  I don't accept the accuracy of saying
      4             that it will be uncollectible.  I don't understand
      5             why he would make that statement.
      6     166             Q.  Take away the "I believe it will be
      7             uncollectible."  Do you accept the accuracy of the
      8             remainder of that sentence?
      9                     A.  Yes.
     10     167             Q.  Goes on to say:
     11                     "Digalta was worth much more than the
     12                     promissory note, but I understood it
     13                     would create a tax problem (taxable
     14                     benefit for Ricardo) if we did not
     15                     stipulate to a number for the transfer."
     16                     Do you accept the accuracy of that statement?
     17                     A.  I am not aware of what were the price,
     18             the numbers or anything in that transaction.  I'm
     19             not aware of what it was.
     20     168             Q.  Okay.  "I did this because as I had
     21                     always done in the past I wanted to know
     22                     that my daughter and her family were well
     23                     taken care of, and upon Ricardo's
     24                     departure from Xela I wanted to give
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      1                     something of himself and to be a
      2                     selfsupporting man."
      3                     Do you accept the accuracy of that statement?
      4                     MR. LEON:  How can she say what he thought?
      5                     MR. MANDERVILLE:  Well, the answer may be,
      6             "I don't know."
      7                     THE DEPONENT:  Yeah, I don't know what he
      8             was thinking.
      9                     BY MR. MANDERVILLE:
     10     169             Q.  Certainly it's true that in the past
     11             your father had taken steps to help you financially
     12             and to look after you as best he could?
     13                     A.  Yes.
     14     170             Q.  Your father goes on to state:
     15                     "By giving him Digalta in Russia with
     16                     substantial cash in hand, yearly net
     17                     income of approximately $300,000, I was
     18                     hoping to ensure his ability to support
     19                     my daughter and my grandchildren."
     20                     Do you accept the accuracy of that statement?
     21                     A.  I don't like the fact that he says "by
     22             giving" because it's a business transaction that
     23             will be concluded at the time when the promissory
     24             note is finished.  So when it says "by giving" I
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      1             gave it to Ricardo.
      2     171             Q.  Okay.
      3                     A.  And besides that, it was the company
      4             that while he was working in Xela, that's what he
      5             was taking care of and it was successful company
      6             because of his management.
      7     172             Q.  You've used the words "his" a lot?
      8                     A.  I meant he was the one doing that part
      9             of the business.
     10     173             Q.  "He" being Ricardo or "he" being
     11             Arturo?
     12                     A.  Ricardo.  He was the one travelling.
     13             Ricardo was the one travelling to Russia and had
     14             the contacts over there.
     15     174             Q.  And Digalta is a real estate company in
     16             Russia?
     17                     A.  Yes, I think you can say it's a real
     18             estate, yes.  It has buildings and rents offices.
     19             Rents the buildings to rent the offices.
     20     175             Q.  So you take exception to his suggestion
     21             that he gave Ricardo Digalta?
     22                     A.  Yes.
     23     176             Q.  Instead you would say the $400,000
     24             that's been promised to be paid next year 
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      1                     MR. LEON:  Let him finish his question.
      2                     THE DEPONENT:  Sorry.
      3                     BY MR. MANDERVILLE:
      4     177             Q.  You would say that the $400,000 that's
      5             been promised to be paid next year would be the
      6             consideration for Digalta?
      7                     A.  That's a transaction that was
      8             stipulated at the time, the money that was
      9             stipulated, and it's hurtful for me to read that he
     10             says that he believes it will be uncollectible.
     11     178             Q.  If you turn back to paragraph 9 of your
     12             father's affidavit at page 10, please.  You see
     13             halfway down the page in that paragraph your father
     14             makes reference to:
     15                     "We also had a venture in Russia involving
     16                     retail hardware and Ricardo was given that
     17                     project to oversee.  That ended in a
     18                     dispute with a local partner and a lawsuit
     19                     filed in Ontario which Xela had to pay to
     20                     settle."
     21                     Is that referring to Digalta?
     22                     A.  I'm not sure what refers to it, but I
     23             don't know if it was related to Digalta or not or
     24             it was a separate entity.  I don't know that.
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      1             become aware of whether or not Xela had any more
      2             than a single business venture in Russia?
      3                     A.  Not that I know of that I can remember.
      4     180             Q.  Were you aware of any of Xela's
      5             business ventures in Russia?
      6                     A.  Yes, I was aware of them.
      7     181             Q.  Any other than Digalta?
      8                     A.  Well, at the time of  I heard about
      9             this other venture that is mentioned here.
     10     182             Q.  But you don't know what the name of
     11             that one was?
     12                     A.  Don't remember the name.
     13     183             Q.  Now, you said to me earlier this
     14             morning that in 2006 you started to attend some
     15             directors meetings?
     16                     A.  I think that's the accurate date, yes.
     17     184             Q.  This was while Ricardo was still a
     18             director?
     19                     A.  Yes.
     20     185             Q.  And you would both go together?
     21                     A.  Yes.
     22     186             Q.  What was your incentive to start
     23             attending directors meetings?
     24                     A.  I wanted to learn more about the



     25             business.
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      1     187             Q.  Well, why in 2006?  What prompted you?
      2                     A.  I don't know exactly why the date is so
      3             significant in that.  I cannot pinpoint why it was.
      4     188             Q.  No single event spurred you to start
      5             attending?
      6                     A.  Not that I can think of.
      7     189             Q.  And I take it the other Xela board
      8             members never objected to your attending?
      9                     A.  That I don't know.
     10     190             Q.  Well, did anyone ever say in your
     11             presence, "She is not a director.  I don't want
     12             Margarita to be in attendance"?
     13                     A.  Not that I can remember them saying
     14             that.
     15     191             Q.  Were you not, in fact, invited by
     16             Arturo to start attending?
     17                     A.  Yes, that's probably true.
     18     192             Q.  You became a director in 2007 and you
     19             think it was in or about May; correct?
     20                     A.  Yes.
     21     193             Q.  How frequently did the board meet?
     22                     A.  Every three months, I believe, because
     23             it was about four times a year.
     24     194             Q.  And up until February 2010 did you



     25             attend all the meetings?
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      1                     A.  As far as I can remember, yes.
      2     195             Q.  And you received $5,000 per month as a
      3             director's fee?
      4                     A.  That's correct.
      5     196             Q.  And in addition you also received a
      6             monthly draw from the company?
      7                     A.  Yes.
      8     197             Q.  How much would that be?
      9                     A.  $26,800.
     10     198             Q.  Per month?
     11                     A.  Yes.
     12     199             Q.  Typical directors meeting, how long did
     13             they last?
     14                     A.  We go the whole day from 9:30 until
     15             5:00, 5:30.
     16     200             Q.  You've stated in your second affidavit
     17             that you did not receive a salary in addition to
     18             the monthly draw and the director's fee because you
     19             did not act in a management capacity?
     20                     A.  That's correct.
     21     201             Q.  In advance of each directors meeting
     22             you would receive a package of information?
     23                     A.  Yes, I would.  I would receive it the
     24             night before.



     25     202             Q.  And that information included minutes
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      1             of previous meetings?
      2                     A.  That's correct.
      3     203             Q.  And financial details of the companies?
      4                     A.  Yes.
      5     204             Q.  And I understand that you're not on the
      6             audit committee of the board?
      7                     A.  That's correct.
      8     205             Q.  That's correct you were not?
      9                     A.  Yes, I'm sorry, yes, I wasn't on that.
     10     206             Q.  It's not your fault.  That was an
     11             awkwardly phrased question.  But the audit
     12             committee would present a summary of their
     13             deliberations at each board meeting?
     14                     A.  Yes, I believe some of them.
     15     207             Q.  Did you pay attention at the board
     16             meetings?
     17                     A.  I did.
     18     208             Q.  Did you read all the materials provided
     19             to you?
     20                     A.  I did.
     21     209             Q.  So if my arithmetic is correct, and the
     22             board met quarterly  and each meeting would be
     23             about a full day in duration?
     24                     A.  Yes, that's correct.
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      1             year 
      2                     A.  That's accurate.
      3     211             Q.   in attendance?  And you understood
      4             that your brother Juan Guillermo was chief
      5             executive officer of the company during your time
      6             as director?
      7                     A.  Yes, that's what I knew.
      8     212             Q.  Fair to say that he devoted most of his
      9             time to running the business?
     10                     A.  Yes.
     11     213             Q.  Do you believe he should be compensated
     12             for the time he spends running the business?
     13                     A.  Yes.  Why not?
     14     214             Q.  Do you believe his compensation for
     15             running the business should be different than yours
     16             for being a director?
     17                     A.  At the time that I was  that that was
     18             mentioned to me I thought it was  it should be
     19             like that.  I'm never opposed to that or questioned
     20             it.
     21     215             Q.  So you accept that given that Juan is
     22             running the company, it's fair for him to receive a
     23             different measure of compensation than a director?
     24                     A.  Yes.  I never questioned that.



     25     216             Q.  Bear with me one second.
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      1                     MR. LEON:  Maybe this  could we take the
      2             morning break?  Is that 
      3                     MR. MANDERVILLE:  Sure, that's fine.
      4                      Recess at 11:18 a.m.
      5                      Resuming at 11:29 a.m.
      6                     BY MR. MANDERVILLE:
      7     217             Q.  Ms. Castillo, we were talking about
      8             your tenure as a director of Xela.  During your
      9             time as a director who were the other directors?
     10                     A.  There was Mr. Bill Dover.  No, I'm
     11             sorry, no, he was an advisor.  Carl Shields.
     12     218             Q.  Cal.
     13                     A.  Oh, Cal.  It's just Cal, sorry.
     14     219             Q.  Calvin.
     15                     A.  And then my brother, my father and me.
     16     220             Q.  What about Patrick Wilson?
     17                     A.  I believe he was an advisor, too.
     18     221             Q.  You felt he was not a director?
     19                     A.  I'm not sure exactly, but I always felt
     20             that Patrick Wilson and Bill Dover were advisors.
     21     222             Q.  And when your father's affidavit
     22             material suggests that there was your father, your
     23             brother and you, and three others to make up six,
     24             do you dispute that?



     25                     A.  Maybe I am mistaken.  I don't know
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      1             exactly what there was, in what capacity the other
      2             two were there.
      3     223             Q.  And your brother Juan, he was not on
      4             the audit committee, was he?
      5                     A.  That I don't know because I never  I
      6             didn't go to any audit committee meetings.
      7     224             Q.  Do you know who was on the audit
      8             committee?
      9                     A.  Yeah, I should rephrase that.  I
     10             believe that on the audit committee was Bill Dover,
     11             Cal Shields and my father, but I don't know who
     12             else attended, if anybody else attended the
     13             meetings.
     14     225             Q.  And if I were to tell you that those
     15             three were on the audit committee and that Mark
     16             Korol, who you know to be the chief financial
     17             officer of the company 
     18                     A.  Yes.
     19     226             Q.   and your brother, who you know to be
     20             the CEO of the company, would attend on invitation
     21             the audit committee periodically would that sound
     22             correct to you?
     23                     A.  That sounds about correct.
     24     227             Q.  So when you say at paragraph 83 of your
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      1             the board not on the audit committee 
      2                     A.  Yes, I'm sorry, I don't need to look at
      3             it.  Could you repeat it?
      4                     MR. LEON:  You should look at it.
      5                     THE DEPONENT:  I should look at it?  83.
      6             Oh.
      7                     BY MR. MANDERVILLE:
      8     228             Q.  You say, "Between 2007 and April 2010 I
      9             was the only Xela director not on the audit
     10             committee."  Would you agree with me that's not
     11             accurate?
     12                     A.  That's how I understood it at the time.
     13     229             Q.  Would you agree with me now that that
     14             was not accurate?
     15                     A.  Well, you just told me that there were
     16             two more members, so probably I wasn't taking
     17             everybody's name as being a director.
     18     230             Q.  So to rephrase, you don't know whether
     19             or not Patrick Wilson was on the audit committee?
     20                     A.  I think he was not.
     21     231             Q.  And you don't know whether or not your
     22             brother Juan was on the audit committee?
     23                     A.  I don't know if he would attend the
     24             meetings, if you are asking me that.  I don't know.



     25     232             Q.  I wasn't asking you that.
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      1                     A.  Well, I wasn't there.
      2     233             Q.  I was asking you if you know whether or
      3             not your brother Juan was on the audit committee?
      4                     A.  To my understanding, it was the three
      5             gentlemen that I said before.
      6     234             Q.  Now, Ms. Castillo, in all three of your
      7             affidavits, I think, you take issue with some of
      8             Xela's money being used to fund political causes in
      9             Guatemala; correct?
     10                     A.  That's correct.
     11     235             Q.  And Mr. Shields  have you read
     12             Mr. Shields' affidavit?
     13                     A.  I did read it.
     14     236             Q.  He has sworn that the issue of
     15             political expenses was discussed regularly at the
     16             board and was a "hotly debated topic" I believe was
     17             his turn of phrase.  Did you read that?
     18                     A.  Yes, I read that.
     19     237             Q.  So you agree with me that the political
     20             expenses by Xela was not a secret?
     21                     A.  No, it was not a secret.
     22     238             Q.  It was openly discussed at the board?
     23                     A.  I would put it more like it was openly
     24             talked, not discussed.
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      1             any of the political expenses?
      2                     A.  I did raise my objections to my father
      3             privately.
      4     240             Q.  But never at a board meeting?
      5                     A.  No, not at the board level.  I could
      6             add that  sorry, I could add that because of the
      7             way I was raised, I was not going to question or
      8             oppose my father's views at the board level.
      9     241             Q.  Of the six board members, do you recall
     10             any others expressing objections to the issue of
     11             political expenses?
     12                     A.  I don't recall that.
     13     242             Q.  Do you recall your understanding of
     14             what Xela's rationale was for making political
     15             expenses?
     16                     A.  Yes, I could recall that.
     17     243             Q.  What is your recollection of why?
     18                     A.  It was always said that he was for
     19             helping the cause of the dispute about Avicola.
     20     244             Q.  The dispute with your cousins?
     21                     A.  That's correct.
     22     245             Q.  Would you agree with me that in the
     23             debates concerning political expenses the board
     24             decided it was in the best interests of the company



     25             to make those expenses?
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      1                     A.  I don't know if I can answer that
      2             question exactly like that because I don't remember
      3             it being put to vote or a decision, and that really
      4             surprised me because my father always told me that
      5             politics was something that he would never get
      6             involved into, and the fact that we left Guatemala,
      7             we should forget about Guatemala.
      8                     So I could not understand, and I raised that
      9             to him why  and at the time I said we, because I
     10             considered myself part of Xela, why we were getting
     11             involved in something that he mentioned to me several
     12             times that he considered not a good way to go.
     13     246             Q.  But you understood that the hope was
     14             that with the purchase of political influence, it
     15             might assist in recovering the monies owed by the
     16             cousins; correct?
     17                     A.  That was how they  how Juan put it at
     18             the time at the board.  I don't know if I could say
     19             I agree or not agree because I didn't see the point
     20             of doing that.
     21     247             Q.  You had no reason to disbelieve what
     22             Juan said?
     23                     A.  I did not agree with it but I didn't
     24             disbelieve at the moment.  I don't think it was



     25             necessary or accurate, that account.
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      1     248             Q.  You were concerned it might be throwing
      2             good money after bad?
      3                     A.  Could you rephrase that?  I don't
      4             understand.
      5     249             Q.  You were concerned that it might be
      6             throwing good money, the political expenses, after
      7             bad in an effort to recover a debt you might not be
      8             able to recover?
      9                     A.  That's probably not the way I would
     10             have put it.  I just felt 
     11     250             Q.  How would you have put it?
     12                     A.  Sorry, you interrupted me.
     13     251             Q.  I apologize.
     14                     A.  I probably thought that it's not
     15             exactly the way you said it.  Like I was saying, it
     16             was more that it was an expense that I didn't see
     17             it being beneficial the way it was explained.
     18             Because, first of all, we were already a number of
     19             years out of Guatemala.  So you know how things
     20             are, out of sight out of mind.  So not everybody
     21             was concerned about what either my father or my
     22             brother were doing.  That's how I saw it.
     23     252             Q.  Similarly, in your affidavits you voice
     24             concern of legal expenses Xela was incurring in



     25             their pursuit of the nephews or cousins?
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      1                     A.  Yes.
      2     253             Q.  You understood that the company or its
      3             subsidiary Lisa obtained a judgment in Bermuda?
      4                     A.  Yes.
      5     254             Q.  Against companies controlled by your
      6             cousins?
      7                     A.  That's what it was explained to me when
      8             the case came.
      9     255             Q.  You understood that the court in
     10             Bermuda found that Lisa had been defrauded by
     11             companies controlled by your cousin?
     12                     A.  In that particular case, yes, that's
     13             what I understand.
     14     256             Q.  You were pleased with the result from
     15             the Bermuda court?
     16                     A.  Yes, I was pleased.  It was a good
     17             thing for Xela.
     18     257             Q.  So at the time that Bermuda decision
     19             came out, and you've heard about it, you understood
     20             that your cousins had been defrauding your father's
     21             businesses?
     22                     A.  That's what I was told and that's how
     23             it was explained to me.
     24     258             Q.  And you believed it?



     25                     A.  In that respect, yes, I believed it.
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      1     259             Q.  Do you have any reason to question your
      2             father's assertion that he believes he's owed many,
      3             many millions of dollars by your cousins?
      4                     A.  I never said that I didn't believe what
      5             he thinks in that respect.
      6     260             Q.  In your view, is that the case, that
      7             your father is owed many, many millions of dollars
      8             by your cousins?
      9                     A.  I don't know anything about the
     10             financial situation of the companies or the
     11             financial aspect of that transaction, so I don't 
     12             I don't know.  I'm not going to say how much it is
     13             but yes, I believe it's quite a significant amount.
     14     261             Q.  And I think you told me before that you
     15             believe it's in Xela's best interests to try and
     16             take steps to collect that?
     17                     A.  Yes.
     18     262             Q.  Ms. Castillo, in your first affidavit
     19             you make assertions as to the state of your
     20             father's health.  You suggest it's deteriorating.
     21             Do you have any evidence at all to substantiate
     22             that?
     23                     A.  I went  I took him to a hospital more
     24             than one time, so I know his health is not of a



     25             young man.
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      1     263             Q.  For what purpose?
      2                     A.  A stent, a blockage in one of the
      3             arteries.
      4     264             Q.  All right.  Is that it?
      5                     A.  Well, that's the two times that I went
      6             with him to the hospital.  More than  I'm sorry,
      7             it's more than two times.  I actually flew with him
      8             on an air ambulance to the Cleveland Clinic in
      9             Cleveland, Ohio once.  I also flew down to Florida
     10             where they were during the winter for a specific
     11             test.  Don't recall exactly what time.  And the
     12             last time was when they called me to  here in
     13             Toronto, they called me if I could drive them to
     14             Sunnybrook Hospital because he was having chest
     15             problem, chest pain.
     16     265             Q.  There was concern about your father's
     17             heart?
     18                     A.  Well, I don't know his medical history,
     19             but I know he has got cholesterol problems and he
     20             gets blockage in his arteries.
     21     266             Q.  And he had heart surgery in the past?
     22                     A.  He had a triple bypass in 1992, to
     23             which I also went and accompanied him at the
     24             hospital in Detroit.
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      1             Cleveland?
      2                     A.  He was  the way I understood at the
      3             time, he's been to the Cleveland Clinic on other
      4             occasions and he wasn't feeling well.  So instead
      5             of going here to the hospital, he decided to go
      6             back there where he already had a doctor.
      7     268             Q.  Do you understand the nature of his
      8             ailment?
      9                     A.  I don't have any medical knowledge, so
     10             I don't understand exactly what it is.
     11     269             Q.  And you say, you swear that your
     12             father's mental health has deteriorated in recent
     13             years.  Do you have any evidence at all to
     14             substantiate that?
     15                     A.  I believe I meant by forgetfulness
     16             which that comes with age, and I didn't mean this
     17             as any insult or anything.  It's just a fact of
     18             life.
     19     270             Q.  Anything other than forgetfulness?
     20                     A.  I don't understand.
     21     271             Q.  I thought you were going to say you
     22             can't remember.
     23                     A.  No, I don't understand exactly what you
     24             mean by that.



     25     272             Q.  Well, you say your father's health has
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      1             deteriorated in recent years and you've told me
      2             that you believe he is  as he ages subject to
      3             forgetfulness on occasion; correct?
      4                     A.  I'd say that he suffers with
      5             forgetting.
      6     273             Q.  Is there anything else?
      7                     A.  I don't know exactly what's your
      8             question there because I have no medical knowledge,
      9             so I would not be able to tell you.
     10                     MR. LEON:  Why don't you read the
     11             statement.  He wants to know whether there is
     12             anything else behind why you said  what's the
     13             paragraph?
     14                     BY MR. MANDERVILLE:
     15     274             Q.  Paragraph 3.
     16                     A.  Sorry, what page was it?
     17     275             Q.  49.
     18                     A.  49.
     19     276             Q.  At the top right.
     20                     A.  At the top.
     21     277             Q.  There's paragraph 3.
     22                     A.  Okay, I read the paragraph.
     23     278             Q.  And you've told me on the subject of
     24             the deterioration of his mental health that as he



     25             ages, he is subject to forgetfulness on occasion?
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      1                     A.  Yes, that's what I said.
      2     279             Q.  Is there any other indication of how
      3             you say his mental health is deteriorating?
      4                     A.  Well, I would say mental health was too
      5             broad.  It's more like forgetfulness, like I said.
      6     280             Q.  When you say here, "My father's
      7             physical and mental health has deteriorated in
      8             recent years"  and this is in January of 2011
      9             when you swore his affidavit  how do you say his
     10             physical health has deteriorated in recent years?
     11                     A.  Well, by the fact that he has had those
     12             problems with arteries being blocked by
     13             cholesterol.
     14     281             Q.  The bypass, you mean?
     15                     A.  After the bypass he had other problems.
     16             As far as I remember, when I went with him to
     17             Sunnybrook Hospital I was present when the doctor
     18             was there and by that time he already had about
     19             seven stents on different arteries.
     20     282             Q.  For cholesterol issues?
     21                     A.  That's what I understand, yes.
     22     283             Q.  Is it fair for me to say that your
     23             father, to your knowledge, has not lost any of his
     24             intelligence over the years?
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      1             say.  I didn't question his intelligence in any
      2             way.
      3     284             Q.  One figure, one person who figures in
      4             these affidavits somewhat prominently is a fellow
      5             named Roberto Barillas.  He is your nephew;
      6             correct?
      7                     A.  Yes, he is my nephew by marriage.
      8     285             Q.  Is it Ricardo's  one of Ricardo's
      9             siblings' sons?
     10                     A.  Yes, his sister's son.
     11     286             Q.  How old is Mr. Barillas?
     12                     A.  I have to do the math.  He's 45 now.
     13     287             Q.  And he had led you to believe that he
     14             was an accountant?
     15                     A.  I know he is an accountant.
     16     288             Q.  If you have read the affidavit material
     17             filed by my clients, you'll see that the
     18             Institute  relevant Institute in Guatemala
     19             indicates that he has never completed his
     20             accounting program?
     21                     MR. LEON:  Well, there's no evidence from
     22             that institute  no admissible evidence from that
     23             institute or record on this application.
     24                     So you can ask the question a different way,



     25             but I don't think it's fair to put it that way.
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      1                     BY MR. MANDERVILLE:
      2     289             Q.  So can I anticipate that you would take
      3             the position that we don't accept the validity of
      4             that particular exhibit?
      5                     MR. LEON:  Well, you can take that on any
      6             of the hearsay evidence that's in these affidavits
      7             from different sources.  This is an application and
      8             it's evidence in dispute.
      9                     MR. MANDERVILLE:  Okay.  Just wanted to
     10             have your position on it.  That's all.
     11                     MR. LEON:  Yes.
     12                     MR. MANDERVILLE:  We're certainly not going
     13             to argue it today.
     14                     MR. LEON:  I'm not trying to preclude you
     15             asking her what her 
     16                     MR. MANDERVILLE:  No, I understand that.
     17                     MR. LEON:   understanding is on that.
     18                     MR. MANDERVILLE:  No, you are just letting
     19             me know ahead of time that we may be squabbling
     20             over that, and I accept that and appreciate the
     21             warning, the advance warning.
     22                     BY MR. MANDERVILLE:
     23     290             Q.  Ms. Castillo, I would ask you to pull
     24             up the Responding Application Record, Volume 1,
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      1             first affidavit.
      2                     MR. LEON:  Yes.  Is there a clean copy?
      3                     MR. WOYCHESHYN:  Here.
      4                     BY MR. MANDERVILLE:
      5     291             Q.  If you could turn to Exhibit A of that
      6             volume, please.
      7                     A.  Yes.
      8     292             Q.  Exhibit A contains a few documents.
      9             First is a document entitled "Certificate of
     10             Accuracy" from the State of Florida.
     11                     A.  Yes.
     12     293             Q.  And the second page is a translation, I
     13             presume, of the Association of Economists, Public
     14             Accountants and Auditors and Business Managers from
     15             Guatemala, I note addressed to Attorney Jose Luis
     16             Farfan Mancilla.  Do you see that?
     17                     A.  Yes, that's what it says.
     18     294             Q.  And I appreciate your counsel does not
     19             accept the relevance or the admissibility of this
     20             document, but do you agree with me the document
     21             says that  in the second paragraph:
     22                     "Mr. Roberto Barillas Castillo is not
     23                     registered in the registration book in
     24                     this Professional Association," which



     25                     includes that of public accountants?
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      1                     A.  That's what it says, that he's not
      2             registered.  But that doesn't mean that he is not
      3             an accountant.
      4     295             Q.  I understand that.
      5                     MR. LEON:  Wait for his question.
      6                     THE DEPONENT:  Oh.
      7                     BY MR. MANDERVILLE:
      8     296             Q.  On the next page within that exhibit
      9             there's a document, onepage document headed
     10             "Guatemala Association of Public Accountants and
     11             Auditors"?
     12                     A.  Yes, I see that.
     13     297             Q.  Again, this is an English translation.
     14             It states:
     15                     "According to the letter we received,
     16                     January 24th, 2011, requesting that
     17                     we inform if Mr. Roberto Barillas
     18                     Castillo is registered in this
     19                     Professional Association as a Public
     20                     Accountant and Auditor, we wish to
     21                     advise you that the abovedescribed
     22                     person is not registered in this
     23                     professional association.  Therefore,
     24                     such person is not a member of the
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      1                     Accountants and Auditors."
      2                     MR. WOYCHESHYN:  "This Guatemalan."
      3                     MR. MANDERVILLE:  Correct.
      4                     MR. LEON:  That's what the 
      5                     BY MR. MANDERVILLE:
      6     298             Q.  See that's what the document says?
      7                     A.  Yes, that's what the document says.
      8     299             Q.  And the next document, it's again a
      9             onepage document with the heading "Association of
     10             Economists, Public Accountants and Auditors and
     11             Business Managers, Guatemala, January 27th, 2011"?
     12                     A.  Yes.
     13                     MR. LEON:  That's a translation.
     14                     MR. MANDERVILLE:  Yes.
     15                     MR. LEON:  Well, my Spanish isn't that
     16             good.  The original documents are behind there.
     17                     MR. MANDERVILLE:  I suspect your Spanish is
     18             significantly better than mine.
     19                     BY MR. MANDERVILLE:
     20     300             Q.  Well, Ms. Castillo, could you read the
     21             first Spanish page, "Colegio De Contadores
     22             Publicos..."
     23                     MR. LEON:  Yes, I'm not disputing 
     24                     MR. MANDERVILLE:  Okay.
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      1             translations of what's said.
      2                     BY MR. MANDERVILLE:
      3     301             Q.  So, Ms. Castillo, you'd agree that
      4             according to these documents Mr. Barillas is not
      5             registered as a public accountant and auditor in
      6             Guatemala?
      7                     A.  According to those documents, that's
      8             what it says, yes.
      9                     MR. LEON:  Again, without accepting
     10             admissibility, I think it's easier just to allow
     11             her to answer and then we can deal with 
     12                     MR. MANDERVILLE:  I accept your counsel's
     13             caveat.
     14                     BY MR. MANDERVILLE:
     15     302             Q.  Am I to presume that you disagree with
     16             what those documents say?
     17                     A.  I don't disagree or agree because I
     18             don't know the nature of those documents.
     19     303             Q.  It's your belief that Mr. Barillas is
     20             qualified as an accountant?
     21                     A.  I don't know if I would say that
     22             because I know him as personal  on a personal
     23             basis and I know he has graduated as an auditor and
     24             accountant.
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      1             a chartered accountant?
      2                     A.  I don't know.  I don't know the
      3             difference between one and the other.
      4     305             Q.  And you understood that Mr. Barillas is
      5             one of the principals of a company called BPA?
      6                     A.  Yes, I know that.
      7     306             Q.  And you knew that he provided auditing
      8             services to Xela?
      9                     A.  Yes, I know that.
     10     307             Q.  There's also mention in these
     11             affidavits of an individual named Jorge Porras?
     12                     A.  Yes, he was mentioned in the
     13             respondent's affidavit.
     14     308             Q.  Were you familiar with Mr. Porras?
     15                     A.  Yes, I know him.
     16                     MR. LEON:  Just so that it's clear, again
     17             that's  there's no direct evidence from Mr.
     18             Porras, and we don't accept the admissibility of
     19             the hearsay evidence that you've put forward.
     20                     BY MR. MANDERVILLE:
     21     309             Q.  You understand that Mr. Porras was or
     22             is a lawyer who was with BPA?
     23                     A.  Yes.
     24     310             Q.  And you understand that he provided
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      1                     A.  I understood that was the case while
      2             BPA was working with Xela in Guatemala.
      3     311             Q.  According to you, when did Xela's
      4             relationship with BPA end?
      5                     A.  I don't remember the exact date, but it
      6             was somewhere in 2009.
      7     312             Q.  Did you ever retain Mr. Porras
      8             personally?
      9                     A.  Yes, I did.
     10     313             Q.  When?
     11                     A.  In 2010.
     12     314             Q.  What did you ask him to do for you?
     13                     A.  He helped me get a power of attorney.
     14     315             Q.  Is this the power of attorney dated in
     15             April 2010?
     16                     A.  That's it.
     17     316             Q.  That power of attorney in favour of Mr.
     18             Barillas?
     19                     A.  That's correct.
     20     317             Q.  Did Mr. Porras perform any other legal
     21             services for you personally?
     22                     I'm being very careful not to ask what advice
     23             you sought and obtained.
     24                     MR. LEON:  No, I'm not sure the scope of
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      1             can ask her what he did or didn't do for her
      2             because that's privileged but  and at least under
      3             our law.
      4                     BY MR. MANDERVILLE:
      5     318             Q.  Did you retain Mr. Porras to carry out
      6             any other  or perform any other legal services
      7             other than the power of attorney we were just
      8             speaking of?
      9                     A.  As far as I remember, I asked him for
     10             advice on another matter previously.
     11     319             Q.  A matter related to this application?
     12                     A.  No, it doesn't have anything to do with
     13             the application.
     14     320             Q.  Did you retain Mr. Porras personally on
     15             any other occasions?  You've told me about two.
     16                     A.  Yes, not that I can remember.
     17     321             Q.  Before we continue, Mr. Leon, I'm going
     18             to ask your client some questions about leaving
     19             your offices in December 2009, and I guess I'm
     20             going to give you an opportunity to decide whether
     21             or not you want to invoke any sort of a common
     22             interest privilege over what transpired in the
     23             meeting because I am going to be asking for notes
     24             of those present if it wasn't a privileged
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      1                     MR. LEON:  Well, you go ahead and ask your
      2             questions and we'll deal with them as they come
      3             along.  I mean, it is our position that it was at
      4             least in part a privileged occasion, but I don't
      5             want to restrict you off the top.
      6                     BY MR. MANDERVILLE:
      7     322             Q.  Ms. Castillo, I'd ask you to refer to
      8             the second Reply Application Record.  It's Exhibit
      9             3.  This contains your third affidavit sworn
     10             September 9, 2011.
     11                     A.  Yes.
     12     323             Q.  I think this is my first time referring
     13             directly to this affidavit.  Can you turn to page
     14             14 of the document.  That's your signature on the
     15             document?
     16                     A.  That's my signature.
     17     324             Q.  And you swore the contents of this
     18             affidavit were true?
     19                     A.  Yes.
     20     325             Q.  Beginning at paragraph 27 of this
     21             affidavit, you speak about events of December 2009,
     22             and you speak of a meeting that took place at
     23             Bennett Jones' offices in December 2009?
     24                     A.  Yes, I'm responding to what they said,



     25             so that's what it is.
                  NETWORK REPORTING & MEDIATION (416) 3590305




                                                                     70
          April 17th, 2012           Margarita Castillo
      1     326             Q.  I'd ask you also to turn to my client's
      2             Supplemental Application Record which is Exhibit B.
      3             If you turn to tab 3 of that document, which should
      4             be the supplemental of Juan Guillermo Gutierrez?
      5                     MR. LEON:  Yes, we have it.
      6                     BY MR. MANDERVILLE:
      7     327             Q.  Beginning at page 4 of that affidavit,
      8             your brother speaks of a conversation with
      9             Mr. Porras?
     10                     A.  Yes, that's what it says there.
     11     328             Q.  I guess I would like you to read
     12             paragraphs 10 and 11.
     13                     MR. LEON:  This is the evidence that we say
     14             is not admissible as it is hearsay, so  but he
     15             wants you to read it, so read it.
     16                     THE DEPONENT:  Okay.
     17                     MR. LEON:  It says "we."  It doesn't
     18             identify who "we" is.  But if you're telling me
     19             that Juan Guillermo 
     20                     BY MR. MANDERVILLE:
     21     329             Q.  You mean in the beginning of paragraph
     22             11?
     23                     MR. LEON:  Yes.
     24                     MR. MANDERVILLE:  Oh, I  okay.
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      1             witness can consider that.
      2                     BY MR. MANDERVILLE:
      3     330             Q.  Mr. Leon, while your client is reading,
      4             I take it that you would be feeling similarly
      5             constrained with Mr. Barillas' evidence that is
      6             referred to in your client's affidavits?
      7                     MR. LEON:  Well, I would rather deal with
      8             it on a questionbyquestion basis.  I mean, she
      9             has  you have what she said about it.  So there
     10             are some  Mr. Barillas is not a lawyer, so we're
     11             not talking about solicitorclient privilege.  As
     12             the witness' affidavit said, she had a concern
     13             about the conduct that Mr. Barillas brought to her
     14             attention.  So I'm not going to stop you from
     15             asking about that.
     16                     I mean, I think it's obvious.  I don't want
     17             to interfere, but you've invited me to say something
     18             that Ms. Castillo did not authorize Mr. Porras to
     19             have the discussions that he had with whoever "we"
     20             is.
     21                     MR. MANDERVILLE:  Well, my invitation to
     22             claim accommodant (phonet.) was privilege, if you
     23             wished to avail yourself of that, would go beyond
     24             Mr. Porras.
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      1             there was no action where both of them were
      2             defendants at the time these conversations took
      3             place.  I'm not suggesting that they were  they
      4             were on the basis of an existing or contemplated
      5             proceeding where they had a common interest.
      6                     BY MR. MANDERVILLE:
      7     331             Q.  What of Ms. Kay?
      8                     MR. LEON:  In terms of  again, there was
      9             no common interest with Ms. Kay at all at that
     10             time.  Whether there is now is probably irrelevant.
     11                     BY MR. MANDERVILLE:
     12     332             Q.  Ms. Castillo, have you read 
     13                     A.  Yes, I have read it.
     14     333             Q.  Now, you see at paragraph 10 of your
     15             brother's affidavit, he notes that there is a typo
     16             in the first sentence.  It's May 27, 2011.  He was
     17             called to a meeting with Mr. Porras in Guatemala?
     18                     A.  That's what it says there.
     19     334             Q.  You've told me earlier that you
     20             understood that Porras was with Mr. Barillas in BPA
     21             and had been Xela's corporate counsel in Guatemala?
     22                     A.  Yes, that's accurate.
     23     335             Q.  Towards the end of that paragraph, your
     24             brother says that:
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      1                     that he had separated himself from
      2                     Barillas because, 'He didn't agree with
      3                     the things he had done,' and wanted to
      4                     continue being our lawyer.'"
      5                     I take it that you don't know anything about
      6             that?
      7                     A.  Well, I know he left BPA, but I don't
      8             know under what circumstances or anything else.
      9     336             Q.  To your understanding, when did
     10             Mr. Porras leave BPA?
     11                     A.  I don't know the date.
     12     337             Q.  Do you know the year?
     13                     A.  Not  2011 sounds accurate.
     14     338             Q.  Your brother in his affidavit goes on
     15             to describe some information received at meetings
     16             held with Mr. Porras in paragraph 11?
     17                     A.  Yes, that's what he does.
     18     339             Q.  In subparagraph (a) of paragraph 11, it
     19             would appear that Mr. Porras has advised your
     20             brother of meetings at Bennett Jones' offices,
     21             which you agreed did occur in December 2009?
     22                     A.  Yes, they occurred.
     23     340             Q.  Present at the meetings were Mr. Leon
     24             and Mr. Woycheshyn and yourself and your husband



     25             and Mr. Barillas and Katherine Kay of the Stikeman
                  NETWORK REPORTING & MEDIATION (416) 3590305




                                                                     74
          April 17th, 2012           Margarita Castillo
      1             Elliott firm?
      2                     A.  Yes.
      3                     MR. LEON:  I should tell you, and you
      4             can  Katherine Kay was there for only a short
      5             period of time, if that assists in your
      6             questioning.
      7                     MR. MANDERVILLE:  It might.
      8                     BY MR. MANDERVILLE:
      9     341             Q.  And according to your brother's
     10             affidavit, he's informed by Mr. Porras that the
     11             purpose of the meeting at Bennett Jones' offices in
     12             December  or meetings, plural, at Bennett Jones'
     13             offices in December 2009 was to plan the oppression
     14             lawsuit that you filed?
     15                     A.  That was not the case.
     16     342             Q.  You say that is inaccurate?
     17                     A.  That was as  as far as I remember,
     18             that was not the purpose of the meeting.
     19     343             Q.  He goes on to state that:
     20                     "During the meetings, the lawyers at
     21                     Bennett Jones and Katherine Kay were
     22                     informed of the 'financial aid' which
     23                     would be provided to the Castillos by
     24                     my cousins"  this is your brother
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      1                     Guatemala." is that accurate?
      2                     A.  I don't even recall that ever being
      3             discussed in those meetings.
      4     344             Q.  So financial aid from your cousins for
      5             this application was discussed subsequently?
      6                     A.  I have not received any financial aid
      7             from them.
      8     345             Q.  Zero?
      9                     A.  That's accurate.  I have not received
     10             any money from them.
     11     346             Q.  It goes on to state that:
     12                     "Katherine Kay was present, according
     13                     to Porras, because her clients had also
     14                     funded my brother"  who is also your
     15                     brother  "Luis Arturo Gutierrez in
     16                     suits bought by him against Xela and
     17                     my father several years ago."
     18                     Is that accurate?
     19                     MR. LEON:  That she was president  or
     20             sorry, that she was present for the rest of it?  I
     21             think you have to break that down.
     22                     BY MR. MANDERVILLE:
     23     347             Q.  Well, you've told me Katherine Kay was
     24             present?
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      1             she there.
      2     348             Q.  Do you know now that she is the lawyer
      3             in Canada for your cousins?
      4                     A.  Yes, I'm aware of that now.
      5     349             Q.  Well, that sentence states:
      6                     "She was present, according to Porras,
      7                     because her clients had also funded my
      8                     brother, Luis Arturo Gutierrez, in suits
      9                     brought by him against Xela and my father
     10                     several years ago."
     11                     Is that accurate to your knowledge?
     12                     A.  I'm not aware of who was my brother's
     13             lawyer at the time.
     14     350             Q.  Sub (b) of paragraph 11:
     15                     "Porras indicated that my cousins paid
     16                     Margarita $2.5 million to induce her
     17                     to bring the oppression case and to
     18                     cover her attorney's fees for same."
     19                     Is that accurate?
     20                     A.  That's not accurate because nobody has
     21             paid me anything.
     22     351             Q.  Goes on to state:
     23                     "The transaction was framed as a
     24                     backtoback loan to Margarita whereby
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      1                     from GTC Bank in Panama against a
      2                     financial instrument which Porras
      3                     indicated was a certificate of deposit
      4                     posted by my cousins as collateral."
      5                     Is that statement accurate?
      6                     A.  I know I have a line of credit with the
      7             GT Bank in Guatemala, but I don't know what's 
      8             and it's being backed up by my fiduciary.  It's a
      9             fiduciary loan but out of my net worth.  That's how
     10             I understand it is.
     11     352             Q.  Is it a bank in Guatemala or a bank in
     12             Panama?
     13                     A.  It's a Guatemalan bank with  since
     14             Panama it's probably a subsidiary from a Panamanian
     15             bank.  I'm not sure exactly how that works.
     16     353             Q.  Was there any certificate of deposit
     17             posted by your cousins as collateral?
     18                     A.  No, I don't think so.  I don't think
     19             that's accurate.
     20     354             Q.  Well, do you know it's not accurate or
     21             do you just think?
     22                     A.  I don't know.  I don't know it's
     23             accurate but as far I know it's a fiduciary loan
     24             but go by my net worth.
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      1                     A.  It's my net worth.
      2     356             Q.  So 
      3                     A.  That's what it means; right?
      4     357             Q.  So your evidence today here that it's
      5             straight, "Here's my net worth.  Would you please
      6             loan me $2.5 million," and the only collateral is
      7             your own net worth?
      8                     A.  That's how I know it is.
      9     358             Q.  And your evidence today is that your
     10             cousins have had nothing to do with this loan?
     11                     A.  I don't know if they had anything to do
     12             with it.
     13     359             Q.  Goes on to state:
     14                     "The vehicle for the loan was a Panamanian
     15                     corporation called Hellenic Commercial
     16                     Group, and through this corporation
     17                     Barillas was also paid $1.5 million to
     18                     bring the false criminal case against
     19                     me"  meaning your brother  "in
     20                     Guatemala relating to Boucheron."
     21                     Is that statement accurate to your knowledge?
     22                     A.  I don't know anything about that.
     23     360             Q.  Was the vehicle for your loan a
     24             Panamanian corporation called Hellenic Commercial
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      1                     A.  No, I already told you how I went about
      2             getting the loan.
      3     361             Q.  So you are disagreeing with the
      4             statement that the vehicle for the loan was a
      5             Panamanian corporation called Hellenic Commercial
      6             Group.
      7                     MR. LEON:  No, sorry  all right, go
      8             ahead.
      9                     THE DEPONENT:  I would disagree because I
     10             don't know anything about this corporation or this
     11             group or anything of that, and as far as I
     12             understand, I fill out all the forms that the bank
     13             require and they gave me the loan.
     14                     BY MR. MANDERVILLE:
     15     362             Q.  Goes on to state:
     16                     "Margarita signed a power of attorney
     17                     appointing Roberto Barillas Castillo
     18                     as attorneyinfact for purposes of
     19                     executing the loan documentation in
     20                     Guatemala"?
     21                     A.  Yes.
     22     363             Q.  That's true; correct?
     23                     A.  That's accurate.  Yes, that's true.
     24     364             Q.  "Porras notarized the document in Miami
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      1                     A.  Yes.
      2     365             Q.  "The GTC Bank of Panama has a.
      3                     representative office in Guatemala at
      4                     G.T. Continental Bank"?
      5                     A.  Yes, that's accurate.  That's how I
      6             know it's in Guatemala.
      7     366             Q.  Sub (c):  "With respect to the
      8                     Boucheron case"  and we'll talk
      9                     some more about that in a little bit
     10                      "Porras stated that Barillas has
     11                     never been the shareholder, as he now
     12                     claims, and that the intellectual
     13                     author of the case was Juan Luis
     14                     Aguilar"  I'm sure I mispronounced
     15                     that  the lead litigation counsel
     16                     for my cousins in Guatemala."
     17                     Do you know anything about that?
     18                     A.  No, I don't know anything about that.
     19     367             Q.  Do you know whether or not Barillas 
     20             Mr. Barillas is a shareholder of Boucheron?
     21                     A.  I don't know what his capacity is with
     22             Boucheron.
     23     368             Q.  Sub (b), he goes on to state that:
     24                     "Margarita and Ricardo first met with
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      1                     to plan their various actions in Canada
      2                     and Guatemala in February, 2010 at the
      3                     InterContinental Hotel in Guatemala City."
      4                     Is that accurate?
      5                     A.  I never met with my cousins' counsel.
      6     369             Q.  At any time?
      7                     A.  No.
      8     370             Q.  Goes on to state:
      9                     "There was a subsequent meeting in
     10                     Guatemala in March 2010 at the Unicentro
     11                     Building in the offices of Pepsi."
     12                     Is that accurate?
     13                     A.  If you mean meeting with my cousins,
     14             yes, that's accurate.
     15     371             Q.  In March 2010?
     16                     A.  Yes.
     17     372             Q.  What was the purpose of that meeting?
     18                     A.  We were getting reacquainted and just
     19             to talk about general things.
     20     373             Q.  What specific things did you talk
     21             about?
     22                     A.  I cannot recall exactly what was talked
     23             about.
     24     374             Q.  Did you talk about the possible
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      1                     A.  I don't recall if I did or not.
      2     375             Q.  Did you talk about financial assistance
      3             from your cousins for this lawsuit?
      4                     A.  No, I didn't.
      5     376             Q.  How come you can remember that?
      6                     A.  Because I know that I never asked them
      7             for money or any financial.
      8     377             Q.  I take it this was a prearranged
      9             meeting with your cousins?
     10                     A.  We were in Guatemala visiting my
     11             motherinlaw, and I understand that's  we were
     12             there, so that's why it was arranged.
     13     378             Q.  I take it it wasn't a spontaneous
     14             decision on you and your husband's part, "Let's go
     15             to Pepsi."  It was a prearranged meeting; correct?
     16                     A.  Oh, to meet in that specific place?
     17     379             Q.  Yes.  Did your cousins tell you about
     18             why they wanted to meet with you or what did you
     19             tell them about why you wanted to meet with them?
     20                     A.  I don't remember the specifics on that.
     21             You have to remember that I grew up with them, so
     22             there was  as soon as we establish a connection
     23             again, the connection was still there.
     24     380             Q.  In Juan Arturo's  or Juan Guillermo's
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      1             cousins are suing you, among others, in a number of
      2             lawsuits down in Guatemala; correct?
      3                     A.  Yes, my name is included in the main
      4             lawsuit because in some of the changes my name was
      5             included there.
      6     381             Q.  They've named you as a defendant in
      7             actions claiming improper behaviour by the company
      8             and your father and your brother and you?
      9                     A.  I'm not sure exactly how many or what
     10             is the premise of them.
     11     382             Q.  And I understand you encountered one of
     12             your cousins at a music concert, Christmas, New
     13             Year's, 2008, in around there?
     14                     A.  Yes.
     15     383             Q.  That was a chance encounter, I
     16             understand?
     17                     A.  Completely by chance.
     18     384             Q.  Prior to that time, when was the last
     19             time you had been in contact with one of your
     20             cousins?
     21                     A.  I cannot remember a date but it's
     22             probably before the  before the Avicola lawsuit
     23             started.
     24     385             Q.  So in the mid1990s perhaps?
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      1     386             Q.  So a gap of 12, 13 years 
      2                     A.  Yeah, probably.
      3     387             Q.   approximately?  And at the time
      4             you're meeting with your cousins in March 2010, you
      5             do understand that you're still a director of Xela?
      6                     A.  Yes, I was still a director.
      7     388             Q.  And you understand that Xela contends
      8             that these are the cousins who defrauded it of many
      9             millions of dollars?
     10                     A.  Yes, I understand that's the case.
     11     389             Q.  You understood at the time that there
     12             was a court in Bermuda that had found as fact that
     13             your cousins had defrauded Xela and your father of
     14             millions of dollars?
     15                     A.  Yes, I understand that.
     16     390             Q.  And it's your evidence today that you
     17             can't recall what this meeting was about?
     18                     A.  I don't recall exactly what was talked
     19             about, yes.
     20     391             Q.  How long did the meeting last?
     21                     A.  Half an hour, 45 minutes.  I'm not
     22             sure.
     23     392             Q.  And your husband Ricardo was there as
     24             well?
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      1     393             Q.  And was Mr. Barillas there as well?
      2                     A.  Yes, he was with us.
      3     394             Q.  And was anyone else from your side, for
      4             want of a better term, there?
      5                     MR. LEON:  Yes, I don't accept that 
      6                     MR. MANDERVILLE:  No, I appreciate that.
      7                     BY MR. MANDERVILLE:
      8     395             Q.  Who else was at the meeting?
      9                     MR. LEON:  You can ask her who was there
     10             and what she remembers about it.
     11                     BY MR. MANDERVILLE:
     12     396             Q.  Who else was at the meeting?
     13                     A.  Three of my cousins.
     14     397             Q.  Which ones?
     15                     A.  Or two of them.  I'm not  you see, I
     16             remember exactly was Juan Jose Gutierrez and Felipe
     17             Bosch.  I don't remember if anybody else.
     18     398             Q.  Did you take any notes at the meeting?
     19                     A.  No, I did not.
     20     399             Q.  Did your husband take any notes at the
     21             meeting?
     22                     A.  No, he didn't.
     23     400             Q.  Did Mr. Barillas take any notes at the
     24             meeting?
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      1     401             Q.  You remember that?
      2                     A.  No, I don't think we were taking notes
      3             because it was an informal meeting.
      4     402             Q.  Were there lawyers from the cousins 
      5             on the cousins' behalf there?
      6                     A.  I don't remember if there  there was
      7             someone else but it wasn't in the capacity of being
      8             a lawyer.  I don't remember who it was.  I am not
      9             good with names.
     10     403             Q.  With respect to the loan you obtained
     11             from the Panamanian bank, did you sign a loan
     12             application?
     13                     A.  Yes, I did.
     14     404             Q.  Did you provide financial net worth
     15             statements for that?
     16                     A.  Yes, I did.
     17     405             Q.  I'd like to have those produced, Mr.
     18             Leon.
     19                     MR. LEON:  Well, we are going to refuse.
     20     REFUSAL
     21                     BY MR. MANDERVILLE:
     22     406             Q.  On what basis, please?
     23                     MR. LEON:  Relevancy.
     24                     MR. MANDERVILLE:  Well, your client has
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      1             she's experiencing financial hardship.  Her
      2             financial net worth statements might verify that or
      3             not.  They're relevant given what she's deposed to.
      4                     MR. LEON:  Well, we can deal with that at
      5             some point.  That's my position.
      6                     BY MR. MANDERVILLE:
      7     407             Q.  I'd also like a copy of the loan
      8             application, please.
      9                     MR. LEON:  Same answer.  That, in
     10             particular, I don't see the relevance.  Ordinarily
     11             how one pays for to fund a lawsuit is not relevant
     12             in the context of that lawsuit.
     13                     I've let you ask about this because you are
     14             attempting to make it relevant in the material that
     15             was filed by your clients to an extent, but I don't
     16             think it goes into the details of her  how she is
     17             obtaining money to pay for this very lawsuit.
     18    REFUSAL
     19                     BY MR. MANDERVILLE:
     20     408             Q.  Ms. Castillo, why would you go to a
     21             Guatemalan bank for a loan for an Ontario lawsuit
     22             when you could go down the street to Bank of Nova
     23             Scotia?
     24                     A.  That was a decision that we made with
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      1     409             Q.  Do you have assets in Guatemala?  I
      2             believe your assets are in Ontario, are they not?
      3                     A.  Yes, they are.
      4     410             Q.  Do you have assets in Guatemala?
      5                     A.  No, I don't have any assets in
      6             Guatemala.
      7     411             Q.  Do you have assets in Panama?
      8                     A.  No, I don't have any.
      9     412             Q.  Turn to paragraph 38 of your affidavit,
     10             please, your third affidavit.
     11                     A.  The third one?
     12     413             Q.  Yes.  Page 12.
     13                     A.  Yes, what paragraph you said?
     14     414             Q.  Page 12, paragraph 38.
     15                     A.  I have read it.
     16     415             Q.  You'll see what you've sworn to there,
     17             that you are not in a financial position to
     18             personally pay the professional fees necessary to
     19             pursue a legal action.
     20                     "I asked my cousins in Guatemala if
     21                     they could assist in arranging
     22                     financing.  They did so by arranging
     23                     for me to obtain a line of credit to
     24                     finance my application."
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      1                     A.  I see that.
      2     416             Q.  And you've sworn that that is true?
      3                     A.  The wording probably is not exactly how
      4             I would put it that moment right now.  The way I
      5             understand it is not arranging by it but just
      6             pointing us in the right direction, I would say.
      7     417             Q.  So you've sworn that it's true that you
      8             asked your cousins in Guatemala if they could
      9             assist in arranging financing for you; correct?
     10                     A.  That would be correct, yes.
     11     418             Q.  Well, you've sworn to it.  It is
     12             correct?
     13                     A.  Yes, it is correct but it's not that
     14             they gave me the financial.  They pointed me in the
     15             right direction 
     16     419             Q.  You go on to swear that it's true that
     17             they, your cousins, did so by arranging for you to
     18             obtain a line of credit to finance this
     19             application; correct?
     20                     A.  That's what it says in my affidavit.
     21     420             Q.  That's true, isn't it?  You swore that
     22             it is.
     23                     A.  Yes, but "arrange" is probably a very
     24             broad word there.
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      1             line of credit to finance the application or not?
      2                     A.  I don't know if they had anything to do
      3             with it or not.
      4     422             Q.  So when you swore, "They did so by
      5             arranging for me to obtain a line of credit to
      6             finance my application," you swore that without
      7             regard to whether or not it was true?
      8                     A.  No, that's probably what I understood
      9             at the moment, but I don't know exactly to what
     10             point you're thinking that this  the arrangements
     11             were because 
     12     423             Q.  Now, you swore that this was true 
     13                     MR. LEON:  I'm sorry, she hadn't finished.
     14                     MR. MANDERVILLE:  Sorry.  My apologies.
     15                     THE DEPONENT:  Because like I said I went
     16             to the way the bank does it.  I fill out an
     17             application, I presented my papers and they
     18             approve.
     19                     BY MR. MANDERVILLE:
     20     424             Q.  Now, you swore this affidavit on
     21             September 9, 2011, and the financing was put in
     22             place sometime in 2010; correct?
     23                     A.  Yes.
     24     425             Q.  Are you now saying when you swore in
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      1             me to obtain a line of credit to finance my
      2             application," that that is inaccurate?
      3                     A.  No, I'm just saying that the word
      4             "arranging" probably is not the right word that I
      5             should have used that day when I swore this
      6             affidavit.  It's more like they pointed me in the
      7             right direction, if you can say it like that,
      8             saying what bank.
      9     426             Q.  I have a handful more questions and
     10             then we'll break, if that's okay with you.
     11                     MR. LEON:  Are you okay to keep going a
     12             bit?
     13                     THE DEPONENT:  I'm fine, yes.
     14                     BY MR. MANDERVILLE:
     15     427             Q.  Turn to paragraph 34 of that same
     16             affidavit of yours, please, at page 11.
     17                     A.  I'm going to read it.
     18     428             Q.  All right.  No, please do.  I want you
     19             to.
     20                     A.  I finished reading it.
     21     429             Q.  You've sworn there that during this
     22             meeting at Bennett Jones' offices on December 10th,
     23             2009, that Ms. Kay, Katherine Kay of Stikemans
     24             indicated that she was not in a position to act for



     25             Roberto or Jorge.  She also indicated that she had
                  NETWORK REPORTING & MEDIATION (416) 3590305




                                                                     92
          April 17th, 2012           Margarita Castillo
      1             been retained by your cousins in Guatemala?
      2                     A.  Yes, that's what she told us at that
      3             moment.
      4     430             Q.  So in December 2009, more than a year
      5             before you start this application, Ms. Kay is
      6             attending a meeting and telling you she has been
      7             retained by the cousins to act on their behalf?
      8                     A.  Yes, that's accurate.
      9     431             Q.  You go on to do swear:
     10                     "My cousins understood that I was
     11                     becoming frustrated with Xela and
     12                     were willing to be supportive of my
     13                     attempts to resolve my concerns
     14                     whether through litigation or
     15                     otherwise"?
     16                     A.  Yes, that's what it says in my
     17             affidavit.
     18     432             Q.  And that's true?
     19                     A.  Yes.
     20     433             Q.  So, Ms. Castillo, if I understand
     21             correctly, you're swearing that you've been told by
     22             your cousins' lawyer that your cousins were willing
     23             to be supportive of your attempts to pursue
     24             litigation if you chose to; correct?
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      1             me that.
      2     434             Q.  Well, could you read  I'll have you
      3             read the third sentence, "My cousins understood
      4             that I was becoming frustrated."
      5                     Could you read the next sentence after that?
      6                     A.  Okay, yes, if that's what she said.  I
      7             don't remember what was said in that meeting.
      8     435             Q.  But you have sworn that Ms. Kay
      9             provided you with that information; right?
     10                     A.  Yes, that's what I understand.
     11     436             Q.  So if I understand correctly, in
     12             December 2009, more than a year before you start
     13             this application, you were told by the cousins'
     14             lawyer that they will support you should you choose
     15             to commence litigation; correct?
     16                     MR. LEON:  "Be supportive."  I'm not sure
     17             those two are the same thing.
     18                     BY MR. MANDERVILLE:
     19     437             Q.  You were told your cousins would be
     20             supportive of you should you choose to commence
     21             litigation; correct?
     22                     A.  That's correct.
     23     438             Q.  And later on in the same sworn
     24             affidavit you knew you were not in a financial
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      1             pursue a legal action.  You asked your cousins if
      2             they could assist in arranging financing and they
      3             did so by arranging a line of credit to finance the
      4             application; correct?
      5                     A.  Well, I already said that they didn't
      6             per se arrange for me to do it.
      7     439             Q.  But you've sworn that that's what
      8             happened; correct?
      9                     A.  That's what happened.
     10     440             Q.  Do you want to break now, Mr. Leon, if
     11             that's okay?
     12                     MR. LEON:  Sure.
     13                      Luncheon Recess at 12:35 p.m.
     14                      Resuming at 1:57 p.m.
     15                     BY MR. MANDERVILLE:
     16     441             Q.  Ms. Castillo, you understand you're
     17             still under oath?
     18                     A.  Yes, I do.
     19     442             Q.  Before we broke for lunch, we were
     20             talking about, among other things, the affidavit of
     21             your brother sworn in August 2011.
     22                     A.  Where is that?
     23     443             Q.  It's found in the Supplemental
     24             Application Record, Exhibit B at tab 3.
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      1                     THE DEPONENT:  Yes.  I'm sorry, yes.  So
      2             where do you want me to be?
      3                     BY MR. MANDERVILLE:
      4     444             Q.  To paragraph 11, please, which I guess
      5             would be at page 5 now of the affidavit.
      6                     A.  Oh, I think I don't have the same one
      7             that you do because I don't have any paragraph 11
      8             in this one.
      9     445             Q.  It begins at page 4, paragraph 11.  You
     10             should see, if you have the correct affidavit
     11             should 
     12                     MR. LEON:  Which affidavit are you
     13             referring to?
     14                     BY MR. MANDERVILLE:
     15     446             Q.  Juan Guillermo's affidavit of August
     16             2011 in the Supplemental Application Record, tab 3.
     17             Paragraph 11 begins at page 4 and continues on to
     18             page 5.
     19                     MR. LEON:  Sorry, I've got the wrong
     20             document here.  Supplemental Application Record.
     21             I've got it here.  Tab 1?
     22                     BY MR. MANDERVILLE:
     23     447             Q.  Tab 3.
     24                     MR. LEON:  Tab 3.  Yes.



     25                     BY MR. MANDERVILLE:
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      1     448             Q.  Do you have page 5 in front of you, Ms.
      2             Castillo?
      3                     A.  Page 4 and page 5.
      4     449             Q.  Page 5 is a continuation of the
      5             assertions by Mr. Porras, all under paragraph 11 of
      6             the affidavit, and we talked about up to
      7             subparagraph (d) of what is set out there.
      8                     I want to continue with subparagrah (e), and
      9             take the time to read it and (f), and then I'll ask
     10             you a few questions about it.
     11                     A.  I've finished reading.
     12     450             Q.  Subparagraph (e) of 11 in that
     13             affidavit concerning statements by Mr. Porras
     14             states:
     15                     "As far as why he was coming forward now,
     16                     Porras indicated that he had been a paid
     17                     informant of my cousins, Ms. Kay's clients,
     18                     while acting as our lawyer, and that he
     19                     was to have shared the $1.5 million paid
     20                     to Barillas, along with the other BPA
     21                     partner, Anibal Arellano.  Porras says
     22                     that Barillas and Arellano doublecrossed
     23                     him and cut him out of his share, so
     24                     Barillas and Arellano ultimately shared
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      1                     Do you know anything about the truth or
      2             falsity of that statement?
      3                     A.  No, I don't know anything about that.
      4     451             Q.  And then sub (f) of the same paragraph
      5             states:
      6                     "Lastly, Porras indicated that he feared
      7                     retaliation by my cousins and would only
      8                     testify if he was compelled by judicial
      9                     process under conditions that would ensure
     10                     his safety."
     11                     Again, do you know anything about the
     12             accuracy of that statement?
     13                     MR. LEON:  That he said it or that he
     14             believed it?
     15                     BY MR. MANDERVILLE:
     16     452             Q.  Do you know whether or not he said it?
     17                     A.  Don't know.
     18     453             Q.  Do you know whether or not he believed
     19             it?
     20                     A.  I don't know.
     21     454             Q.  Now, I understand that Xela attempted
     22             on a number of occasions, but more recently,
     23             attempted settlement discussions with your cousins
     24             in the winter of 2009, the beginning of the winter
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      1                     A.  There was talk about going to a
      2             settlement discussion in the winter 2009, yes,
      3             that's accurate.
      4     455             Q.  And, in fact, there was a settlement
      5             meeting, correct, or a few of them?
      6                     A.  I was present in one that was in 2010.
      7     456             Q.  Can I refer you to a document titled
      8             "Affidavit Juan Guillermo Gutierrez Sworn September
      9             27, 2011."  That's Exhibit C to your examination.
     10                     MR. LEON:  Your notice said you were
     11             crossexamining on her affidavits.  I must have
     12             read it wrong.  Got it.
     13                     BY MR. MANDERVILLE:
     14     457             Q.  Turn to paragraph 9 of the affidavit,
     15             and I guess I'd like you read paragraphs 9 through
     16             11 and then I'll have some questions about those.
     17                     A.  Okay.
     18                     MR. LEON:  I know you didn't draft these
     19             affidavits, but those paragraphs sure are long.
     20                     MR. MANDERVILLE:  I was going to refrain
     21             from the same observation.
     22                     THE DEPONENT:  Up to 11 you said?
     23                     MR. MANDERVILLE:  Yes.
     24                     MR. LEON:  Just so that it's clear on the
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      1             hearsay evidence which we say is inappropriate on
      2             the application.
      3                     BY MR. MANDERVILLE:
      4     458             Q.  Are you familiar with someone named
      5             Mauricio Herman?
      6                     A.  Yes, he's a friend of my husband and
      7             mine.
      8     459             Q.  And to your knowledge, is it accurate
      9             to say  for your brother to have deposed that in
     10             late 2008, Mauricio Herman, which he describes as
     11             being a friend of your husband's, and Roderico
     12             Rossell initiated the possibility of settlement
     13             discussions with your cousin?
     14                     MR. LEON:  Now, that's about three
     15             questions.  Can we break it down?
     16                     BY MR. MANDERVILLE:
     17     460             Q.  Look at paragraph 9 of your brother's
     18             affidavit here, Ms. Castillo.  Do you see the
     19             second sentence:
     20                     "The conversations were initiated in
     21                     October or early November 2008 through
     22                     a mutual friend of Ricardo Castillo and
     23                     Roderico Rossell, a gentleman named
     24                     Mauricio Herman."
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      1             accurate?
      2                     A.  The way I remember, that's how it
      3             happened, yes.  Actually, I  we were at a board
      4             meeting, and I got a phone call before I went into
      5             the meeting from Ricardo telling me that Mauricio
      6             had called him because Mr. Roderico Rossell had
      7             approached him to see if there was any way he could
      8             get Ricardo's number to call him to maybe talk
      9             about this.
     10     461             Q.  Okay.
     11                     A.  And I immediately relayed that
     12             information to Juan and my dad.
     13     462             Q.  And then subsequently there was an
     14             initial settlement conference involving you and
     15             Juan, among others, and your cousins in Guatemala
     16             in February 2009?
     17                     A.  Yes.
     18     463             Q.  And you attended at that settlement
     19             conference?
     20                     A.  I attended that one, yes.
     21     464             Q.  You signed a Nonaggression and
     22             Confidentiality Agreement along with your brother?
     23                     A.  Yes, I did sign that.
     24     465             Q.  Is that Exhibit B to 
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      1                     MR. MANDERVILLE:  Sure.
      2                     THE DEPONENT:  The actual one, yes.  Yes, I
      3             remember signing this.
      4                     BY MR. MANDERVILLE:
      5     466             Q.  And that is your signature on the
      6             Spanish version of the document?
      7                     A.  Yes.
      8     467             Q.  And your brother goes on to state that
      9             the original Nonaggression and Confidentiality
     10             Agreement was signed by Margarita, your father and
     11             Juan and was exchanged with the cousins on March
     12             11, 2009, the date of the second settlement
     13             meeting.
     14                     Are you aware of a second settlement meeting?
     15                     A.  I was not present at a second meeting
     16             but I know that  I knew that it was going to
     17             happen.
     18     468             Q.  And it did happen?
     19                     A.  For what I was told by Juan, yes.
     20     469             Q.  In paragraph 10 of his affidavit, your
     21             brother makes known, you told me about it, that you
     22             encountered your cousin Felipe Bosch at a music
     23             concert Christmas, New Year '08, '09?
     24                     A.  Yes.
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      1             this meeting through using a security team and that
      2             you did not disclose it?
      3                     A.  That's not accurate.
      4     471             Q.  Okay.
      5                     A.  They learned about that meeting because
      6             I told my dad that I saw my cousin in that concert.
      7     472             Q.  When would you have told your dad that?
      8                     A.  That I don't recall, when I told him.
      9     473             Q.  Was it before the settlement discussion
     10             that you participated in in February 2009?
     11                     A.  I don't remember the exact date.
     12     474             Q.  When you attended the settlement
     13             conference in February 2009, were you personally
     14             hopeful they would be successful?
     15                     A.  Oh, yes, I was very hopeful that we
     16             would be successful.
     17     475             Q.  Did you take steps to prepare for the
     18             meeting?
     19                     A.  What do you mean by that?
     20     476             Q.  Review any documents, discussing with
     21             your brother and your father and anyone else at
     22             Xela who was involved the issues you wanted to
     23             raise at the settlement meeting?
     24                     A.  Well, I knew some of the issues and
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      1             support system there, so I wasn't provided any
      2             documents to bring or to carry or to talk about.
      3     477             Q.  Did that upset you?
      4                     A.  No, I understood that my position was
      5             to be the  if you want to say the family aspect
      6             of the meetings because it was business but it's
      7             also family.
      8     478             Q.  In paragraph 11 of this affidavit, your
      9             brother states halfway down:
     10                     "Despite the importance of this first
     11                     settlement meeting, Margarita declined
     12                     to meet with our team that morning and
     13                     she showed up to our office literally
     14                     half an hour before we were to leave for
     15                     the settlement meeting."
     16                     Is that accurate?
     17                     A.  I don't think I would say declined to
     18             be there.  I asked if it was necessary for me to be
     19             there, and if I wasn't there, it was because I was
     20             told that it wasn't necessary for me to be there
     21             and I was told to be there at a certain time and
     22             that's what I did.
     23     479             Q.  He goes on to state that:
     24                     "We were subsequently informed by a
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      1                     meet with us and our lawyers that
      2                     morning, Margarita spent the morning
      3                     meeting with her nephew, Roberto
      4                     Barillas Castillo, at the home of
      5                     her motherinlaw."
      6                     Is that accurate?
      7                     A.  Well, I met with him, yes.  He lived in
      8             that house and I was with my motherinlaw and he
      9             was in the house.  But it wasn't instead of.  It
     10             was  you said "rather than meeting."  No, it
     11             wasn't rather than meeting.  It was I was told that
     12             it wasn't necessary, my presence, at the
     13             preparation meeting, and that's why I didn't go.
     14     480             Q.  Following the initial meeting, your
     15             brother states that:
     16                     "After the initial settlement meeting,
     17                     we reconvened at our offices in order
     18                     to debrief our lawyers, who were not
     19                     allowed to participate in the
     20                     negotiations.  We also had to debrief
     21                     my father, who was in Jupiter, Florida."
     22                     Do you recall that that's accurate?
     23                     A.  Yes, and I  we actually talked to my
     24             father over the phone while we were riding from the



     25             meeting place back to the office.
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      1     481             Q.  In a car?
      2                     A.  In the car, yes.
      3     482             Q.  Goes on to state:
      4                     "Before we could begin our debriefing
      5                     sessions, however, Margarita excused
      6                     herself in order to visit her
      7                     motherinlaw, who was elderly.  We
      8                     were subsequently informed by our
      9                     security personnel that she again
     10                     met with her nephew, Roberto Barillas
     11                     Castillo."
     12                     Is that accurate?
     13                     A.  That's not how I remember.  I was there
     14             for the debriefing and everybody was going to go to
     15             someone's birthday party, and I excused myself from
     16             that birthday party in order to go spend time with
     17             my motherinlaw.  And like I said before, Roberto
     18             lived in the house.  He was there too.
     19     483             Q.  So Roberto lived in the same house as
     20             your motherinlaw?
     21                     A.  Yes.
     22     484             Q.  I'd ask you to turn, Ms. Castillo, to
     23             your third affidavit, which is in the Second Reply
     24             Application Record, Exhibit 3.
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      1                     MR. LEON:  He didn't say.
      2                     THE DEPONENT:  Oh, you didn't say.
      3                     BY MR. MANDERVILLE:
      4     485             Q.  I'm keeping you in suspense.
      5                     A.  I thought you said.
      6     486             Q.  I'd ask you to turn to page 13, please.
      7                     A.  13.  I'm there.
      8     487             Q.  Could you read paragraph 41, please?
      9                     A.  I have read it.
     10     488             Q.  Okay.  You say that you met with your
     11             cousins in Guatemala in the fall of 2009.  What was
     12             the purpose of that meeting?
     13                     A.  To get reacquainted with them.
     14     489             Q.  Who arranged that meeting?
     15                     A.  It was arranged.  I'm not exactly sure
     16             how it happened.
     17     490             Q.  And where was this meeting held?
     18                     A.  You already asked me about it and
     19             stated before it was at the InterContinental Hotel.
     20     491             Q.  I believe that was the meeting that was
     21             in March 2010.
     22                     MR. LEON:  Do you want to check on that?
     23                     THE DEPONENT:  No, I know.  I know.  Where
     24             did you think it's 
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      1     492             Q.  Juan Guillermo's affidavit in the
      2             Second Application Record, Exhibit B, paragraph
      3             11(d) at page 5.
      4                     MR. LEON:  Tab?
      5                     MR. MANDERVILLE:  Tab 3.
      6                     MR. LEON:  Yes.
      7                     MR. MANDERVILLE:  At page 5.
      8                     BY MR. MANDERVILLE:
      9     493             Q.  Just part of paragraph 11(d).
     10                     A.  Yes, I've read it.
     11     494             Q.  Do you agree with me, at least
     12             according to that document, and I believe, and you
     13             can correct me, I believe you agreed with me
     14             previously that the meeting with your cousins at
     15             the Pepsi offices occurred in March 2010?
     16                     A.  Yes.
     17     495             Q.  And I'm talking about what you say at
     18             paragraph 41 of your third affidavit, that you met
     19             with your cousins in the  once in the fall of
     20             2009, and you've told me that was a getacquainted
     21             meeting, and I asked you where did it take place.
     22                     A.  That was the one at the
     23             InterContinental Hotel.
     24                     MR. LEON:  In other words, she says your
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      1                     BY MR. MANDERVILLE:
      2     496             Q.  So, when Juan Guillermo recounts Mr.
      3             Porras saying that you met with your cousins in
      4             February 2010 at the InterContinental Hotel, that's
      5             mistaken in your view and it occurred in the fall
      6             of 2009?
      7                     A.  Yes, that's mistaken there.
      8     497             Q.  And who attended at that meeting?
      9                     A.  It was Ricardo, myself, Juan Jose,
     10             Felipe and Roberto.
     11     498             Q.  Just the five of you?
     12                     A.  Yes.
     13     499             Q.  And who suggested scheduling the
     14             meeting?
     15                     A.  That I'm not sure.  I could not say.
     16     500             Q.  Did you ask for it to be scheduled?
     17                     A.  No, I didn't.
     18     501             Q.  Did you ask Mr. Barillas to arrange it?
     19                     A.  No, I didn't.
     20     502             Q.  How were you contacted about having a
     21             meeting?
     22                     A.  Ricardo told me.
     23     503             Q.  Did Ricardo say who had contacted him?
     24                     A.  I did not ask him at the time.
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      1                     A.  I don't remember exactly what it was
      2             discussed, but it was, like I said, to get
      3             acquainted, a friendly meeting.  We ask about each
      4             other's families and as far as I remember that was
      5             all that was discussed.
      6     505             Q.  Did you talk about possibly obtaining
      7             financing with them at that time?
      8                     A.  I don't recall about the specifics we
      9             talked about that day.
     10     506             Q.  Did you talk about your professed
     11             dissatisfaction with Xela?
     12                     A.  That's a possibility.  They were
     13             surprised that I did not attend any other meetings.
     14             They  if I recall correctly, they expressed their
     15             surprise that I did not attend any other meetings
     16             in the settlement agreements because it was their
     17             understanding I was going to be there.  And when I
     18             was asked by my father not to assist to the  to
     19             go to the next one, they specifically told them
     20             that I was  some medical, some  that I had
     21             something medical or I was sick or something that
     22             was an excuse that was not accurate.
     23     507             Q.  Who is "they"?  You said "they" told
     24             them.  Who is "they"?
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      1             one writing the emails and "them" would be the
      2             cousins.
      3     508             Q.  So it's your evidence that Juan told
      4             your cousins that you couldn't attend because 
      5                     A.  I read that  I'm sorry.
      6     509             Q.  Because you had a health issue?
      7                     A.  Don't exactly remember if it's a health
      8             issue or I was sick or something with that  in
      9             that respect.  That's what they  what Juan told
     10             them.  And I know that because I read the email
     11             that was sent.
     12     510             Q.  And this meeting takes place relatively
     13             shortly before your meetings at Bennett Jones in
     14             Toronto in December of 2009?
     15                     A.  At what meeting you are referring to?
     16     511             Q.  This meeting in the fall of 2009 at the
     17             InterContinental Hotel in Guatemala City takes
     18             place weeks or a month before your meeting at
     19             Bennett Jones' offices in December 2009?
     20                     A.  Yes.
     21     512             Q.  So do you recall whether or not you
     22             expressed to your cousins any dissatisfaction with
     23             your involvement at Xela at the meeting of the fall
     24             of 2009?
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      1             didn't say.
      2     513             Q.  Do you recall in general what you said?
      3                     A.  No, I don't.
      4     514             Q.  Is it your evidence it was nothing more
      5             than a getacquainted discussion?
      6                     A.  As far as I remember, that's what it
      7             was.
      8     515             Q.  Did you keep any notes of the meeting?
      9                     A.  No, I did not.
     10     516             Q.  Did Ricardo?
     11                     A.  No, he didn't.
     12     517             Q.  Did anyone else?
     13                     A.  No.  It was an informal meeting.  There
     14             was no reason to keep notes on it.
     15     518             Q.  Was it in a hotel room?
     16                     A.  Yes.
     17     519             Q.  Whose room?
     18                     A.  I don't know.  I...
     19     520             Q.  Well, was it your room?
     20                     A.  No, I wasn't staying there.
     21     521             Q.  Was it Ricardo's room?
     22                     A.  Obviously if I wasn't staying there, he
     23             wasn't staying there either.
     24     522             Q.  What prompted you to be in Guatemala in
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      1                     A.  We would go occasionally to go visit my
      2             motherinlaw.
      3     523             Q.  What was the purpose of this particular
      4             visit to Guatemala?
      5                     A.  Her birthday is at the end of October,
      6             so that's why we chose that date.
      7     524             Q.  Had this meeting been arranged before
      8             you went down?
      9                     A.  No, not that I know of.
     10     525             Q.  You were a director of Xela at that
     11             time; correct?
     12                     A.  Yes, I was.
     13     526             Q.  Did you disclose to your cousins at
     14             this meeting any information about Xela?
     15                     A.  I have never disclosed any information
     16             about Xela to them.
     17     527             Q.  So you did not at this meeting?
     18                     A.  No.
     19     528             Q.  Did you disclose any information about
     20             Xela to Roberto Barillas?
     21                     A.  No, I didn't.
     22     529             Q.  We know you were in Guatemala for the
     23             settlement meeting in February 2009?
     24                     A.  Yes.
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      1             between February '09 and this meeting in, you
      2             think, the latter part of October 2009?
      3                     A.  Not in 2009, no.
      4     531             Q.  Go to paragraph 41 of this affidavit.
      5             Ms. Castillo, you go on to state at the first
      6             sentence of paragraph 41 that you met with your
      7             cousins again a second time in the winter of 2010?
      8                     A.  Yes.
      9     532             Q.  When did that meeting take place?
     10                     A.  Excuse me?
     11     533             Q.  When did that meeting take place?
     12                     A.  At the end of February, beginning of
     13             March.  I don't remember exactly.  I know I was in
     14             that time in Guatemala, but I don't know exactly
     15             the date.
     16     534             Q.  Where did that meeting take place?
     17                     A.  That's the meeting that took place at
     18             the Pepsi building.
     19     535             Q.  So if I can summarize correctly, you
     20             had a meeting with your cousins in the fall of 2009
     21             and then again in late February, early March 2010?
     22                     A.  Yes.
     23     536             Q.  And prior to your departure as a
     24             director of Xela in April 2010, did you have any
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      1             frame?
      2                     A.  No, I didn't.
      3     537             Q.  Did you have any other conversations
      4             with your cousins or their representatives during
      5             that time frame?
      6                     A.  No.
      7     538             Q.  Could you turn to paragraph 48 of that
      8             same affidavit please, Ms. Castillo.  When did you
      9             ask your cousins if they could assist in arranging
     10             financing for the litigation?
     11                     A.  I'm not sure.  I don't remember exactly
     12             the date.
     13     539             Q.  Was it by way of a phone call?  Was it
     14             by way of a meeting?
     15                     A.  I don't remember that.
     16     540             Q.  Would there be an email to your
     17             cousins asking for assistance in financing?
     18                     A.  I haven't exchanged any emails with
     19             them.
     20     541             Q.  At any time?
     21                     A.  No.
     22     542             Q.  Would you have sent them a letter
     23             requesting this?
     24                     A.  No.
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      1             request?
      2                     A.  Don't remember doing it myself, so I
      3             don't know exactly how, when it was, but it was
      4             verbal if it wasn't written.
      5     544             Q.  Well, it says, "I"  you swear, "I
      6             asked my cousins in Guatemala if they could assist
      7             in arranging financing."  That's you asking;
      8             correct?
      9                     A.  Well, that's what I said there, yes,
     10             I  but I don't remember actually asking myself,
     11             even though I said that here.
     12     545             Q.  If it was not you, who would it have
     13             been, Mr. Barillas on your behalf?
     14                     A.  No, it would have been Ricardo.
     15     546             Q.  So is it your evidence you did not
     16             personally ask or that you may have and you can't
     17             recall?
     18                     A.  I don't  my evidence, I don't
     19             remember exactly.
     20     547             Q.  And according to your affidavit, you're
     21             asking your cousins to assist in providing you with
     22             money; correct?
     23                     A.  No, I wasn't asking them for the money,
     24             if that's what you're asking me.
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      1             affidavit which says, "I asked my cousins in
      2             Guatemala if they could assist in arranging
      3             financing"  according to that you're approaching
      4             your cousins, either directly or through Ricardo,
      5             and asking if they can assist in providing you with
      6             a source of money; correct?
      7                     A.  Yes, that's what it says here.
      8     549             Q.  And that's not something that you can
      9             remember how it came about?
     10                     A.  No, I don't remember how it came about.
     11     550             Q.  What response did you or Ricardo get to
     12             that request?
     13                     A.  I don't remember exactly what was the
     14             response.
     15                     MR. LEON:  Well, if she doesn't remember
     16             exactly making it, I'm not sure how she'd remember
     17             the response but...
     18                     BY MR. MANDERVILLE:
     19     551             Q.  Well, was it a negative response?
     20                     A.  No.
     21     552             Q.  It was a positive response; correct?
     22                     A.  Yes.
     23     553             Q.  They were willing to help?
     24                     A.  Yes, they were willing to help.
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      1             for the loan from the Guatemalan bank yourself.
      2             Did you go down to Guatemala and prepare the loan
      3             documentation, fill in the loan documentation?
      4                     A.  I don't remember saying that I arranged
      5             the loan myself.  I filled out the forms and I
      6             signed the forms and I gave them to Jorge Porras
      7             when he came to Miami 
      8                      Reporter Appeals.
      9                     A.  When I signed my  the power attorney.
     10     555             Q.  So you prepared the documents either in
     11             Ontario or Florida?
     12                     A.  I don't remember exactly how much I
     13             filled it out at home and how much I filled out
     14             when he was there.  He assisted me to fill out the
     15             remaining information.  I don't recall exactly how
     16             that came about.
     17     556             Q.  Can you explain to me why you decided
     18             to do this by way of a power of attorney rather
     19             than applying yourself?
     20                     A.  Because I'm not physically in the
     21             country all the time, Guatemala, so it makes sense
     22             to do it like that.
     23     557             Q.  And is the loan or the line of credit
     24             exclusively in your name or is it in other people's
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      1                     A.  It's in my name.
      2     558             Q.  Only?
      3                     A.  As far as I know, it's in my name.  The
      4             application was in my name.
      5     559             Q.  Does Mr. Barillas not have access to it
      6             as well?
      7                     A.  Well, he has access to it to make
      8             transfers to me.  With the power attorney he can go
      9             to the bank and ask for the transfer.
     10     560             Q.  That's right.  So the bank must know he
     11             has that authority; correct?
     12                     A.  Yes, I assume it is that the case.
     13     561             Q.  I'm going to ask your counsel for some
     14             undertakings, and, with respect, I may get a curt
     15             response.
     16                     MR. LEON:  Never curt.
     17                     BY MR. MANDERVILLE:
     18     562             Q.  In the circumstances, Mr. Leon, I'm
     19             going to ask for the loan documentation in Ms.
     20             Castillo's or Mr. Barillas' possession concerning
     21             this particular loan agreement?
     22                     MR. LEON:  Didn't you already ask for that?
     23                     MR. MANDERVILLE:  I asked for the
     24             application form.



     25                     MR. LEON:  I'll refuse on the same basis.
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      1     REFUSAL
      2                     BY MR. MANDERVILLE:
      3     563             Q.  I'd ask in addition for the actual loan
      4             agreement?
      5                     MR. LEON:  Same answer.
      6    REFUSAL
      7                     BY MR. MANDERVILLE:
      8     564             Q.  Ask for a copy of the current loan
      9             statement indicating any transfers in or out of the
     10             account?
     11                     MR. LEON:  Same answer, only with more
     12             vigor.
     13    REFUSAL
     14                     MR. MANDERVILLE:  Off the record.
     15                      OfftheRecord Discussion.
     16                     MR. LEON:  Based on any questions that you
     17             asked, I do not understand any basis for relevance
     18             of any of this, but, in particular, why you should
     19             be entitled to know what payments have been made.
     20                     MR. MANDERVILLE:  I believe I've already
     21             asked for any statements of the net worth that were
     22             provided to the bank.
     23                     MR. LEON:  I believe you did and 
     24                     MR. MANDERVILLE:  And I believe you said
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      1                     MR. LEON:   I refused.
      2                     BY MR. MANDERVILLE:
      3     565             Q.  Now, I want to change topics a little
      4             bit, Ms. Castillo.  There was, as I understand it,
      5             a bit of a controversy concerning Mr. Barillas in
      6             the fall of 2009 over monies owing by BPA to Xela;
      7             correct?
      8                     A.  I believe it was the contrary, the
      9             other way around, Xela owed BPA for some services
     10             rendered.
     11     566             Q.  Was there also not an issue about
     12             $100,000 owing to Xela by Barillas?
     13                     A.  It is not he the one that owes Xela,
     14             from what I understand.
     15     567             Q.  What is your understanding?
     16                     A.  It is a different company.  It's
     17             Boucheron, a company called Boucheron.
     18     568             Q.  Boucheron is a Xela subsidiary;
     19             correct?
     20                     A.  It's not under Xela.  I don't believe
     21             it's a Xela subsidiary.
     22     569             Q.  What is your understanding of what
     23             Boucheron is?
     24                     A.  It's a company that provide services.



     25     570             Q.  What services does it provide?
                  NETWORK REPORTING & MEDIATION (416) 3590305




                                                                    121
          April 17th, 2012           Margarita Castillo
      1                     A.  Don't know exactly the matter, but as
      2             far as I understood at the moment, it was to pay
      3             some of the salaries for the employees in
      4             Guatemala, executives in Guatemala.
      5     571             Q.  Executives for who, for Xela?
      6                     A.  I don't know.  I told you I don't know
      7             what the purposes was.
      8     572             Q.  Your understanding was a company set up
      9             to pay salaries of executives?
     10                     A.  Yes.
     11     573             Q.  Executives in whose employ?
     12                     A.  Well, yes, Xela employees.
     13     574             Q.  So you did not understand that it was a
     14             Xela company?
     15                     A.  I don't think it was ever viewed as a
     16             Xela subsidiary.
     17     575             Q.  Can I ask you to take a look at
     18             Mr. Korol's affidavit.  It is in the Responding
     19             Application Record, Volume 1.
     20                     MR. LEON:  Sorry, which?
     21                     BY MR. MANDERVILLE:
     22     576             Q.  Responding Application Record, Volume
     23             1, Exhibit A1.  Tab 1 is the first affidavit of
     24             Mark Korol, sworn June 15th, 2011.  You know
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      1             Xela?
      2                     A.  Yes.
      3     577             Q.  At paragraph 10 of his affidavit, page
      4             7, Mr. Korol discusses the incorporation of
      5             Boucheron?
      6                     A.  No.
      7     578             Q.  I would ask you to read paragraph 10,
      8             please.
      9                     A.  Okay.
     10                     MR. LEON:  Now, again, this appears to be
     11             information not within his, Mr. Korol's, personal
     12             knowledge, so I take the same position on that.
     13             This is prior to his employment.
     14                     BY MR. MANDERVILLE:
     15     579             Q.  Can you also turn to Exhibit B, which
     16             Mr. Korol refers to in paragraph 10.  First turn to
     17             Exhibit B.  It's a wire transfer request dated
     18             November 12th, 2002.  Is that your signature
     19             approving the wire transfer request?
     20                     A.  Yes, I was the second signature there.
     21     580             Q.  If you continue on, two pages later,
     22             after the wire transfer requisition, there's an
     23             invoice under the letterhead of
     24             PriceWaterhouseCoopers?
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      1     581             Q.  Do you have that in front of you?
      2                     A.  Yes, I have it in front.
      3     582             Q.  It appears to be an invoice in
      4             connection with the incorporation of Boucheron and
      5             another company, but Boucheron Universal Corp. on
      6             behalf of Xela; correct?
      7                     A.  That's what the invoice appears to be.
      8     583             Q.  And I acknowledge your counsel's
      9             caution, but do you have any reason to question the
     10             accuracy of that document?
     11                     A.  That, the invoice?
     12     584             Q.  Yes?
     13                     A.  No.
     14     585             Q.  Any reason to question the accuracy of
     15             Mr. Korol's statement that Boucheron was
     16             incorporated on behalf of Xela?
     17                     A.  I don't know exactly how it was
     18             incorporated, so I cannot say "yes" or "no" to that
     19             statement.
     20     586             Q.  Is it fair to say that's not something
     21             that is controversial?
     22                     MR. LEON:  If you look  sorry.
     23                     THE DEPONENT:  You asked me what?  I'm
     24             sorry.
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      1     587             Q.  Is it fair to say that the issue of
      2             Boucheron being incorporated on behalf of Xela is
      3             not something that is controversial?
      4                     A.  Oh, I don't know why it would be if
      5             that's the way it was  that's how it is expressed
      6             here.
      7     588             Q.  And I take it you don't have any
      8             evidence on that issue to contradict that of
      9             Mr. Korol?
     10                     A.  No, I wasn't involved in any of those
     11             administrative matters at the time.
     12     589             Q.  I mean, I take it it was pure
     13             coincidence that you signed the wire transfer?
     14                     A.  I was the second signature because they
     15             always needed two signatures in there and I am
     16             always  I am mostly always in Toronto so I was
     17             asked to be a second signature, so I accepted to be
     18             second signature.
     19                     MR. LEON:  That supplements her answer
     20             before in terms of things that she did for Xela
     21             that you asked her about.
     22                     MR. MANDERVILLE:  Okay.
     23                     BY MR. MANDERVILLE:
     24     590             Q.  I was asking you about an issue between
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      1             concerning BPA and monies that Mr. Barillas alleged
      2             were owed to him and monies that Xela alleged were
      3             owed to it by Mr. Barillas; correct?
      4                     A.  I'm sorry, can you repeat it?
      5     591             Q.  I should because it was awkwardly
      6             phrased.  I was asking you about an issue that
      7             arose in the fall of 2009 between Mr. Barillas and
      8             Xela, and I want your recollection, as best you
      9             can, and you can disagree with what I am about to
     10             suggest.
     11                     As I understand it, the controversy, if you
     12             will, concerned some monies which Mr. Barillas
     13             claimed he was owed by Xela for auditing services,
     14             and it also concerned some money that Xela contended
     15             were owed to it by Mr. Barillas for other services;
     16             correct?
     17                     A.  I recall the services towards BPA.  I
     18             don't recall the other way around.
     19     592             Q.  Do you recall there was $100,000 in
     20             issue which Xela was of the view Mr. Barillas
     21             should be refunding to Xela?
     22                     A.  I recall hearing that amount of money,
     23             but I don't know exactly owed to whom.
     24     593             Q.  You don't recall what the issue was on
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      1                     A.  Something to do with the bank account,
      2             I believe.
      3     594             Q.  The amounts owing to Mr. Barillas by
      4             Xela was in the order of about $32,000, you said;
      5             correct?
      6                     A.  Don't remember the exact amount, but I
      7             think that's the amount that is being talked about.
      8     595             Q.  And you agreed in the fall of 2009 to
      9             mediate to some extent the dispute?
     10                     A.  Yes, I was approached to talk to
     11             Roberto to come and talk to my father, and I
     12             facilitated that meeting.
     13     596             Q.  What's your understanding of what
     14             transpired as a result of your efforts and the
     15             meetings?
     16                     A.  Roberto and my father met and they
     17             discussed what they wanted from each other, which
     18             basically my  they had decided to finish their
     19             involvement with BPA, so they were asking for the
     20             accounting documents and papers and books and
     21             things that BPA had from Xela subsidiaries, and I
     22             believe Roberto mentioned to him that there were
     23             some outstanding invoices for services rendered.
     24     597             Q.  What role did you play?
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      1             listening.
      2     598             Q.  Were you not aware at the time that
      3             Xela was of the view that Mr. Barillas had
      4             misappropriated or embezzled approximately $100,000
      5             U.S. of Xela's funds in Boucheron?
      6                     A.  I was aware of that, but to my
      7             understanding that was not  the reason of the
      8             meeting was not to discuss that matter.
      9     599             Q.  Did Mr. Barillas, to your
     10             understanding, satisfy all the conditions that were
     11             asked of him before you released the funds to him?
     12                     A.  When I asked Juan if it was okay to
     13             release the funds as he  I told him for what I 
     14             if I remember correctly the words, for what I
     15             understand, Roberto already  BPA finalized all
     16             the things that they had to do, so he said okay to
     17             pay them.
     18     600             Q.  I'd ask you to read paragraph 14 of
     19             Mr. Korol's affidavit.
     20                     A.  14, you said?
     21     601             Q.  Yes, I did.  That's at page 9.
     22                     MR. LEON:  Again, there's all sorts of
     23             hearsay in there without saying even the source of
     24             the hearsay.



     25                     THE DEPONENT:  I've finished.
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      1                     BY MR. MANDERVILLE:
      2     602             Q.  See, at the very bottom of page 9, top
      3             of page 10, Mr. Korol states:
      4                     "Barillas turned over the accounting
      5                     books and records in Guatemala but he
      6                     refused to cooperate with Grant
      7                     Thornton by providing backup support
      8                     or working papers for end of year
      9                     balances.  This action directly
     10                     resulted in Grant Thornton issuing
     11                     a qualified audit opinion to the
     12                     detriment of Xela's best interests
     13                     and resulting in damage to the
     14                     respective companies."
     15                     Do you accept that statement as accurate?
     16                     A.  I don't know exactly what transpired
     17             when they were doing this, so I don't know if
     18             that's accurate or not.
     19     603             Q.  Mr. Barillas turning over the
     20             accounting books and records, that is something
     21             that occurred during your tenure as a director?
     22                     A.  Yes.  But it should 
     23                     MR. LEON:  Sorry.
     24                     THE DEPONENT:  I am not finished.  It
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      1             company that was providing the service.
      2                     BY MR. MANDERVILLE:
      3     604             Q.  However, this would have occurred in
      4             the fall of 2009 while you were still a director of
      5             Xela; correct?
      6                     A.  Yes.
      7                     MR. LEON:  "This" being what?
      8                     MR. MANDERVILLE:  Barillas turning over
      9             accounting books and records in Guatemala.
     10                     BY MR. MANDERVILLE:
     11     605             Q.  Do you have any recollection, Ms.
     12             Castillo, about discussion concerning Barillas'
     13             alleged refusal to cooperate with Grant Thornton
     14             by providing backup support of working papers?
     15                     A.  No, I don't know anything about that.
     16     606             Q.  Was it ever suggested to you that you
     17             should not have released the funds to Mr. Barillas
     18             because he had not lived up to his end of the deal?
     19                     A.  I did not release the funds until I was
     20             told by Xela to  that it was okay to release
     21             them, and that's how it happened.
     22     607             Q.  And your evidence is that you were told
     23             by Xela it's okay to release the funds to Mr.
     24             Barillas?
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      1     608             Q.  All right.  And is it also your
      2             evidence that you were told by Xela that the
      3             $100,000, allegedly embezzled, was a separate issue
      4             and would be dealt with separately?
      5                     A.  I don't think I ever spoke to anyone in
      6             Xela respecting  in that respect, but what I know
      7             it was  it didn't have anything to do with the
      8             BPA matter.
      9     609             Q.  How do you know that?
     10                     A.  Because it wasn't discussed when my
     11             father and Roberto were talking about resolving the
     12             books and the invoices.
     13     610             Q.  Were you present for the discussion
     14             with your father and Mr. Barillas?
     15                     A.  Yes, I was there.  Yes, I was there.
     16     611             Q.  Where did it take place?
     17                     A.  At my house.
     18     612             Q.  Now, in February 2010 there was a board
     19             meeting of Xela.  That would be the sort of winter
     20             quarters board meeting; correct?
     21                     A.  Yes.
     22     613             Q.  And you attended that meeting?
     23                     A.  I was at that meeting.
     24     614             Q.  And at that meeting, as you know, a
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      1             criminal complaint against Mr. Barillas?
      2                     A.  I learned about that resolution when I
      3             read the affidavits.
      4     615             Q.  You contend that you did not know about
      5             it at the meeting?
      6                     A.  No, I left the meeting before it
      7             finished.
      8     616             Q.  And you left the meeting upset?
      9                     A.  I left the meeting upset but it wasn't
     10             anything to do with this resolution or  that was
     11             passed after I left.  It wasn't because of that
     12             that I left.
     13     617             Q.  And you got up and it's been
     14             characterized that you stormed out of the meeting.
     15                     I take it you don't accept that
     16             characterization, but you got up and left the meeting
     17             upset because of another issue?
     18                     A.  I got up, took my papers and left the
     19             meeting.
     20     618             Q.  Did you say anything to the rest of the
     21             board?
     22                     A.  No, I just got up and left.
     23     619             Q.  What time of day would that have been?
     24                     A.  Late in the afternoon.  I wasn't
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      1     620             Q.  According to your second affidavit,
      2             paragraph 46, you got upset and left because there
      3             was a typo in the list of the shareholder?
      4                     MR. LEON:  No, no, that's not her evidence.
      5                     BY MR. MANDERVILLE:
      6     621             Q.  There was a PowerPoint presentation of
      7             the list of shareholders and your name wasn't on
      8             the list?
      9                     MR. LEON:  Well...
     10                     THE DEPONENT:  That's more than a typo.
     11                     BY MR. MANDERVILLE:
     12     622             Q.  Was there any doubt at that time that
     13             you were a Xela shareholder?
     14                     A.  Can you repeat the question?
     15     623             Q.  Was there any doubt at that time that
     16             you were a Xela shareholder?
     17                     A.  Not in my mind, but the presentation
     18             that they were doing was the shareholders of Xela
     19             moving forward and I was not in that list.
     20     624             Q.  Did you say to anyone, "How come I'm
     21             not on that list?"
     22                     A.  I did.
     23     625             Q.  To whom?
     24                     A.  I said it in the board.  Like I said it
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      1             said, "How come I'm not in the list?"
      2     626             Q.  What was the answer you got?
      3                     A.  "It's an honest mistake."
      4     627             Q.  Sorry?
      5                     A.  I was told, "It's an honest mistake."
      6     628             Q.  Do you have any reason to believe
      7             otherwise?
      8                     A.  It really upset me that I was not in
      9             that list and I have been  I felt I was being
     10             pushed out; so that upset me when I read it like
     11             that, when I saw it like that.
     12     629             Q.  To your knowledge, who are the Xela
     13             shareholders?
     14                     A.  My father and Juan and myself through
     15             Alberta companies and the Gutierrez family trust.
     16     630             Q.  And so the listing for you would be a
     17             listing of your Alberta numbered company?
     18                     A.  That would be the listing that would
     19             probably be there.
     20     631             Q.  That would be sort of what would show
     21             up?  And your brother and your father, of course,
     22             would know, okay, that particular Alberta company
     23             is Margarita's; correct?
     24                     A.  Yes, I know which one it is but they 
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      1             we talked about who were the shareholders, I don't
      2             recall it ever being said like the numbered
      3             companies.  It was said the names.
      4     632             Q.  So on this PowerPoint presentation how
      5             did it appear, Alberta companies or personal names?
      6                     A.  Personal names.
      7     633             Q.  And to your recollection your father's
      8             name was there and your brother's name was there
      9             and your name was not there?
     10                     A.  That's correct.
     11     634             Q.  And that upset you so that you got up
     12             and left the room?
     13                     A.  Well, I asked and the answer was not 
     14             well, it was insulting to say that it's just "an
     15             honest mistake."  And then Juan proceeded to have a
     16             temper tantrum that I did not appreciate, so I
     17             decided I'm not going to keep  stay here, and I
     18             got up and left.
     19     635             Q.  Well, do you anywhere in your
     20             affidavits speak of being told it was an honest
     21             mistake or that your brother had a tantrum?
     22                     A.  I don't recall if I ever specified that
     23             matter.
     24     636             Q.  And when Mr. Korol and your brother
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      1             was passed to authorize a criminal complaint
      2             against your nephew, Mr. Barillas, they're
      3             mistaken?
      4                     A.  Yes, that's not accurate because that
      5             wasn't spoken while I was at the meeting.
      6     637             Q.  Is there any indication in the minutes
      7             that Director Margarita Castillo took issue with
      8             the omission of her name on the shareholders' list?
      9                     A.  I haven't seen the minutes of that
     10             meeting, so I don't know if it's stated or not.
     11     638             Q.  I believe they're an exhibit to an
     12             affidavit.  I'll tell you there is no mention of
     13             that.
     14                     MR. LEON:  She didn't control the minutes.
     15             She didn't receive a draft to approve them or
     16             review them, so I don't think you can fault her for
     17             that.
     18                     BY MR. MANDERVILLE:
     19     639             Q.  During your tenure as a director, Ms.
     20             Castillo, you read the minutes when they would come
     21             to you?
     22                     A.  Yes, I did.
     23     640             Q.  Did you ever object to any of them?
     24                     A.  No.
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      1             say, "Wait a second, you missed something here" or
      2             "You should change something"?
      3                     A.  When we would talk about the minutes,
      4             it was at the time of the board meeting that the
      5             minutes from the previous meeting was approved.  I
      6             recall that at one moment I reminded him that he
      7             was probably doing too much copy and paste because
      8             the list of the companies or the person at one
      9             point it was  he had more things listed that they
     10             were actually in there.  But that was just like a
     11             pointing out like I think you are doing too much
     12             cut and paste and should review that list there.
     13     642             Q.  So you recall doing that?
     14                     A.  Yes, at one point I did that.
     15     643             Q.  And the February 2010 board meeting was
     16             the last board meeting you attended?
     17                     A.  That's correct.
     18     644             Q.  And by the time of that board meeting
     19             you had already met with your cousins at least once
     20             and counsel for the cousins and your legal counsel
     21             to discuss litigation?
     22                     MR. LEON:  Sorry, can you repeat that if
     23             you are asking her about what she did with her
     24             legal counsel?



     25                     BY MR. MANDERVILLE:
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      1     645             Q.  At the time of this board meeting,
      2             February 2010, you've told me you had already met
      3             with your cousins and on at least one occasion and
      4             their legal counsel and your legal counsel to
      5             discuss, among other things, the possible
      6             commencement of litigation?
      7                     MR. LEON:  No, she didn't say that, to my
      8             recollection.  She acknowledged there was a
      9             meeting.
     10                     BY MR. MANDERVILLE:
     11     646             Q.  Can you turn to your third affidavit,
     12             in the Second Reply Application Record, Exhibit 3.
     13                     A.  Second Reply?
     14     647             Q.  Yes.  In particular, I would ask you to
     15             turn to page 10 of your affidavit.
     16                     A.  Yes, I'm there.
     17     648             Q.  Paragraph 32.
     18                     A.  Yes.
     19     649             Q.  You swear that:
     20                     "On December 8th, 2009, Ricardo,
     21                     Roberto"  would be Roberto Barillas
     22                      "Jorge"  would be Mr. Porras 
     23                     "and I met with my lawyers at Bennett
     24                     Jones.  At this point I was seeking
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      1                     director of Xela with respect to
      2                     the Boucheron activity.  This
      3                     included exploring whether I would
      4                     find it necessary to start a legal
      5                     proceeding against Xela or Juan."
      6                     Correct?
      7                     A.  Yes, that's correct; that's what it
      8             says there.
      9     650             Q.  My previous question to you was that at
     10             the time of the meeting, directors' meeting in
     11             February 2010, where you became upset and left, you
     12             had at that point had meetings with your cousins,
     13             had meetings  a meeting at least with your
     14             cousins' lawyer and a meeting with Bennett Jones to
     15             discuss the possibility of commencing litigation;
     16             correct?
     17                     A.  I don't recall being the  commencing
     18             litigation prior to being part of that meeting or
     19             the motivation for that meeting.
     20     651             Q.  So when you've sworn that it's true at
     21             paragraph 32 of your affidavit that this meeting 
     22             I'm saying that parenthetically  "included
     23             exploring whether I would find it necessary to
     24             start a legal proceeding against Xela or Juan"?
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      1             sentence before that too.
      2                     MR. MANDERVILLE:  Well, and I did read that
      3             into the record before, Mr. Leon.
      4                     MR. LEON:  I know you did.
      5                     BY MR. MANDERVILLE:
      6     652             Q.  If I take your sworn evidence at face
      7             value here, Ms. Castillo, is it not true that one
      8             of the things that you were meeting Bennett Jones
      9             about was possible commencement of litigation?
     10                     A.  With emphasis on the word "possible"
     11             because it wasn't for sure.
     12     653             Q.  Do you want to take 10 minutes?
     13                     MR. LEON:  Sure.
     14                      Recess at 3:04 p.m.
     15                      Resuming at 3:18 p.m.
     16                     BY MR. MANDERVILLE:
     17     654             Q.  Ms. Castillo, we were talking a little
     18             earlier about the Xela board meeting of February
     19             2010, and I understand that shortly following that
     20             board meeting  and that board meeting was in Fort
     21             Lauderdale; correct?
     22                     A.  That's correct.
     23     655             Q.  I understand that shortly following
     24             that board meeting you went to Guatemala?
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      1             end of the month I went to Guatemala.
      2     656             Q.  Was that when you met with your cousins
      3             at the Pepsi offices?
      4                     A.  Yes.
      5     657             Q.  Now, I want to talk to you a little bit
      6             about what I'm going to call the Xela estate
      7             freeze.  Do you know the process I'm speaking of
      8             when I use that term?
      9                     A.  Yes, I do.
     10     658             Q.  As I understand it, in 1996 your father
     11             arranged for you and Juan and he to have Alberta
     12             holding companies?
     13                     A.  Yes, it was in 1996.
     14     659             Q.  And you and Juan obtained independent
     15             legal advice in connection with the arrangements
     16             that your father wanted to put in place?
     17                     A.  Yes, that's what I remember.
     18     660             Q.  Am I correct that the intention, your
     19             father's intention, was to give you and Juan shares
     20             in Xela through the companies but that you wouldn't
     21             be able to redeem them until your father passed
     22             away?
     23                     A.  Yes, that was the way it was, as I
     24             understand  understood it at the time.
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      1             about this is the intention of what these documents
      2             are saying?
      3                     MR. LEON:  I don't think you can ask that
      4             question.
      5                     MR. MANDERVILLE:  Fair enough.
      6                     BY MR. MANDERVILLE:
      7     662             Q.  Do you today have any issue with the
      8             independent legal advice you obtained back then?
      9                     MR. LEON:  No, you can't ask that either.
     10             That's why 
     11                     BY MR. MANDERVILLE:
     12     663             Q.  Why is that, Mr. Leon?
     13                     MR. LEON:  It's legal advice.  It's
     14             privileged, isn't it?
     15                     BY MR. MANDERVILLE:
     16     664             Q.  I'm not asking what the advice was.
     17             I'm asking if there was any assertion now that
     18             there was an issue in connection with that advice.
     19                     MR. LEON:  I think that's the same thing.
     20                     BY MR. MANDERVILLE:
     21     665             Q.  You've told me you understood your
     22             father's intentions with the estate freeze?
     23                     A.  In 1996, yes, I understood.
     24     666             Q.  And you understood that his intention
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      1             not be able to redeem your shares in Xela until
      2             your father passed away; correct?
      3                     A.  Yes, that's what I understood at the
      4             time.
      5     667             Q.  You understood that the various
      6             documents that were prepared were done in an effort
      7             to achieve that intention?
      8                     A.  Yes, that's what I understood at the
      9             time.
     10     668             Q.  And at the time you didn't have any
     11             particular objection to that?
     12                     A.  No, I didn't have any objections to
     13             that at the time.
     14     669             Q.  Now, Ms. Castillo, at a certain point
     15             in 2010 you, through Mr. Leon, let Xela know that
     16             you were not happy with how things had unfolded
     17             during your tenure with Xela?
     18                     A.  I think that's how you can put it.
     19             There some correspondence that was back and forth.
     20     670             Q.  If you feel I'm inaccurate in how I'm
     21             putting it, by all means correct me.
     22                     A.  I don't know exactly what context you
     23             want.
     24     671             Q.  Well, I understand there was
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      1             and then Xela's counsel attesting to your
      2             dissatisfaction with how things were happening at
      3             Xela?
      4                     A.  Yes, I think that's how you can put it,
      5             yes.
      6     672             Q.  And 
      7                     MR. LEON:  Sorry, just a small matter.  I
      8             don't recall actually writing to Xela.  I recall
      9             corresponding with Mr. Rodriguez.
     10                     MR. MANDERVILLE:  And that's fine.  I'm
     11             not  I'm certainly not suggesting an ex parte
     12             conversation.  I wondered if your initial letter
     13             had gone to the company and then they involved a
     14             lawyer.
     15                     MR. LEON:  I don't recall.
     16                     BY MR. MANDERVILLE:
     17     673             Q.  And one of the issues which remains
     18             live is the value of your shares in Tropic?
     19                     A.  That's correct.
     20     674             Q.  And in connection with that, and after
     21             the parties had entered into confidentiality
     22             agreements, they agreed to share some documents?
     23                     A.  Yes, that's what I remember.
     24     675             Q.  One of the document Xela provided to



     25             your financial advisor was a valuation prepared by
                  NETWORK REPORTING & MEDIATION (416) 3590305




                                                                    144
          April 17th, 2012           Margarita Castillo
      1             Mr. Badham?
      2                     A.  I don't know exactly what documents
      3             were provided to my advisor, but I've heard about
      4             that valuation by Mr. Badham.
      5     676             Q.  Ms. Castillo, can you turn to the
      6             Supplemental Application Record of my clients,
      7             Exhibit B.
      8                     MR. LEON:  Supplemental Application Record.
      9             B?
     10                     BY MR. MANDERVILLE:
     11     677             Q.  It's Exhibit B, tab 2, which would be
     12             the supplemental affidavit of Mark Korol.
     13                     Exhibit A to the document is  to
     14             Mr. Korol's supplementary affidavit is a valuation
     15             prepared by Mr. Badham?
     16                     A.  You said A?
     17     678             Q.  Tab 2, sub A.
     18                     A.  Yes, that's what it says on the front
     19             page.
     20     679             Q.  Michael Badham, FQ Valuations,
     21             September 15, 2010?
     22                     A.  Yes.
     23     680             Q.  Have you seen that document before?
     24                     MR. LEON:  Before this affidavit or
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      1                     BY MR. MANDERVILLE:
      2     681             Q.  Before today?  I presume you 
      3                     A.  Oh, sorry.
      4     682             Q.  Do you see that Mr. Korol deposes that
      5             this was provided to Mr. Cohen, your financial
      6             advisor, in October 2010?
      7                     MR. LEON:  He says he believes it was
      8             produced in October 2010.
      9                     BY MR. MANDERVILLE:
     10     683             Q.  Is there any dispute about that?
     11                     MR. LEON:  I don't know of any.  See, a
     12             part of the thing was it was provided to Mr. Cohen,
     13             not to me and not to my 
     14                     MR. CRANE:  The email dated October 26,
     15             2010 at 10:34 a.m. from Mr. Cohen to Mr. Korol may
     16             be of some assistance to Mr. Leon's 
     17                     MR. LEON:  And he says the (inaudible) is a
     18             result of reviewing the draft valuation memorandum
     19             prepared by Michael Badham.  I don't think that's
     20             any different than what's been produced here.
     21                     BY MR. MANDERVILLE:
     22     684             Q.  I apologize, Mr. Leon.  Is it  was it
     23             not provided to your office?
     24                     MR. LEON:  If I recall 
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      1             second.
      2                      OfftheRecord Discussion.
      3                     BY MR. MANDERVILLE:
      4     685             Q.  Ms. Castillo, you'd agree with me that
      5             based on Mr. Korol's affidavit in Exhibit 2, it
      6             would appear that the Badham valuation was provided
      7             to your financial advisor in October 2010?
      8                     A.  That's what it says there.
      9     686             Q.  And that would have been a couple of
     10             months before you started your application?
     11                     A.  Yes.
     12     687             Q.  In fact, it was your evidence that you
     13             and perhaps your counsel did not actually see the
     14             valuation until some time subsequent to the
     15             commencement of the application?
     16                     A.  That's accurate.  I didn't see it
     17             before I saw the actual affidavit that was attached
     18             to it.
     19     688             Q.  Your financial advisor, Mr. Cohen, is,
     20             among other things, considering or assessing the
     21             accuracy of that valuation; correct?
     22                     A.  That's what I understand that he is
     23             doing, yes.
     24     689             Q.  I'd ask you to turn to Mr. Korol's
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      1             Application Record, Volume 1.  In particular, if
      2             you open Mr. Korol's affidavit and turn to page 11
      3             at the bottom, paragraph 17.
      4                     A.  Yes, I've finished it.
      5     690             Q.  Mr. Korol states there that no funds
      6             from Fresh Quest have been utilized to fund
      7             political activities in Guatemala.
      8                     Do you take any issue with that statement
      9             concerning Fresh Quest?
     10                     MR. LEON:  Sorry, where are you reading
     11             from?
     12                     THE DEPONENT:  Here.
     13                     BY MR. MANDERVILLE:
     14     691             Q.  It starts, "Funds from Fresh Quest were
     15             utilized to fund political activities in Guatemala.
     16             This is untrue."
     17                     A.  And your question was?
     18     692             Q.  Mr. Korol asserts that no funds from
     19             Fresh Quest were utilized to fund political
     20             activities in Guatemala.  Do you accept the
     21             accuracy of that or do you know one way or the
     22             other?
     23                     A.  I don't have any information regarding
     24             specifics, so I don't agree or disagree.



     25     693             Q.  Ms. Castillo, I would like you to turn
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      1             to your third affidavit, please.  It's in your
      2             Second Reply Application Record.
      3                     MR. LEON:  Yes.
      4                     BY MR. MANDERVILLE:
      5     694             Q.  Paragraph 32, please, page 10.
      6                     A.  Yes, I've 
      7     695             Q.  Have you read it through?
      8                     A.  Yes.
      9     696             Q.  The fourth sentence you state:
     10                     "With that in mind"  that being
     11                     "exploring whether I would find it
     12                     necessary to start a legal proceeding
     13                     against Xela or Juan.  With that in
     14                     mind, I had Roberto and Jorge explain
     15                     the Boucheron situation to my lawyers."
     16                     What was, to use your phraseology, the
     17             "Boucheron situation"?
     18                     A.  It is discrepancy for what I was 
     19             what I was being told by Roberto or whatever I was
     20             told when I asked my father about that.
     21     697             Q.  I would like to you elaborate what was
     22             the Boucheron situation?  What were you being told
     23             by Roberto, what were you being told by your
     24             father?



     25                     A.  Originally, Roberto told me that he was
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      1             having some issues with the bank.  They were asking
      2             him questions because he was the legal
      3             representative of the company and he didn't have
      4             those answers.
      5                     So he asked Juan for the appropriate answers
      6             and he never got an answer.  That's what he told me.
      7                     So I asked my father and he said, "Oh, that's
      8             already been resolved."  That's what I got from him.
      9     698             Q.  Okay.
     10                     A.  Meaning  "him" meaning my father.
     11     699             Q.  So your father told you "that's already
     12             been resolved," and am I correct then that all of
     13             the other information you got about the socalled
     14             Boucheron situation came from Mr. Barillas?
     15                     A.  Yes, and directors told me that the
     16             matter with the bank, to the directors' knowledge,
     17             was not resolved.  That's what he was told me that
     18             time.
     19     700             Q.  So this is Mr. Barillas telling you all
     20             this?
     21                     A.  Yes.
     22     701             Q.  And was there anyone else besides Mr.
     23             Barillas who was giving you information about
     24             Boucheron?
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      1     702             Q.  What explanation did you ask Mr. Porras
      2             to provide when you say, "I had Roberto and Jorge
      3             explain the Boucheron situation to my lawyers"?
      4                     A.  Just in general.  I didn't know
      5             specifically something.
      6     703             Q.  And was Mr. Barillas concerned that the
      7             laws in Guatemala might be violated?
      8                     A.  I don't know what his concerns were.  I
      9             don't  I'm not in his head, so I don't know what
     10             he was thinking.
     11     704             Q.  Who arranged for Mr. Barillas and Mr.
     12             Porras to come to Toronto?
     13                     A.  They talked to me about coming and I
     14             did not say, "Don't come."
     15     705             Q.  So they flew up from Guatemala on their
     16             own?
     17                     A.  Yes.  As I remember, yes.
     18     706             Q.  Who paid for them to come?
     19                     A.  I don't know.
     20     707             Q.  You?  Did you pay?
     21                     A.  I don't recall paying for that.
     22     708             Q.  Is that something you would remember if
     23             you did pay?
     24                     A.  Roberto would come up anyway every year
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      1             trips.
      2     709             Q.  What about Mr. Porras, how often would
      3             he come up to visit you?
      4                     A.  No, he didn't come to visit me.  He was
      5             one time when they were still working at PwC and a
      6             certain point they had to come for another matter
      7             which related to another of the PwC clients, and it
      8             was the end of summer, so they were here, they
      9             stayed with us.  Roberto stayed with us.
     10     710             Q.  And Mr. Porras stayed with you as well
     11             in the summer months?
     12                     A.  In that time, yes.
     13     711             Q.  And that was he was up here to do  in
     14             connection with his legal business for Xela; right?
     15                     A.  No, it just had something to do when
     16             they worked at PwC still.  So I don't know.  I
     17             didn't question him what he was doing here.
     18     712             Q.  All right.  In December 2009 was when
     19             Mr. Porras comes up here.  You don't know who paid
     20             for him to come?
     21                     A.  No, I don't know.
     22     713             Q.  Did Ricardo?
     23                     A.  I don't know if he did.  I don't think
     24             so.  I take care of the accounts.



     25     714             Q.  So you do know that you didn't and you
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      1             know that Ricardo didn't?
      2                     A.  I don't recall Ricardo doing it but I
      3             know I didn't.
      4     715             Q.  You take care of the accounts, so
      5             that's something you would recall; correct?
      6                     A.  Well, yes.
      7     716             Q.  Can you tell me why you would be
      8             seeking Canadian legal advice about a Guatemalan
      9             situation?
     10                     A.  I don't know exactly what you are
     11             asking me there.  I don't understand the question.
     12     717             Q.  You say, "I had Roberto and Jorge
     13             explain the Boucheron situation to my lawyers."
     14             The lawyers in this instance being Bennett Jones.
     15                     I said can you tell me why you would have
     16             Jorge and Roberto be explaining to Canadian lawyers a
     17             Guatemalan situation?
     18                     A.  That's due to the fact that I was a
     19             director of Xela and I was looking for the best
     20             interests of the company and wanted to know if
     21             there was anything that could  I cannot pronounce
     22             that word.  I can think of the word in Spanish but
     23             not English, so give me a moment.  I'll go about it
     24             other way.  That could be detrimental for anything



     25             to do with Xela.
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      1     718             Q.  So you were concerned that something
      2             might be going on that was detrimental to Xela?
      3                     A.  Yes.
      4     719             Q.  And in December 2009, you were a
      5             director of Xela; correct?
      6                     A.  I was.
      7     720             Q.  Did you raise this with members of the
      8             board?
      9                     A.  I would have raised anything about it
     10             with my father privately.
     11     721             Q.  Did you?
     12                     A.  Yes, I probably did.  Most likely I
     13             did.
     14     722             Q.  Did you or did you not?
     15                     A.  I did.
     16     723             Q.  When would you have raised it with your
     17             father?
     18                     A.  I don't know the exact date.
     19     724             Q.  Would it have been before the meetings
     20             with Bennett Jones?
     21                     A.  Most likely.
     22     725             Q.  So sometime before December 8th, 2009
     23             you raised with your father concerns about the
     24             Boucheron situation?
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      1             Boucheron situation because that didn't concern me
      2             directly, but I always thought that if there was
      3             anything that what could be detrimental for Xela, I
      4             just wanted to find out.  I was always dismissed
      5             when my father went, "That's nothing that you need
      6             to know.  That's not your concern," so...
      7     726             Q.  How did you approach your father on
      8             this particular issue?
      9                     A.  I don't recall exactly the exact way I
     10             would approach him about it.
     11     727             Q.  Was it an email, a phone call?
     12                     A.  Could have been in person.  Most likely
     13             in person.
     14     728             Q.  What do you recall saying to him?
     15                     A.  I don't recall what exactly we talked
     16             about.
     17     729             Q.  Well, I appreciate you may not  it's
     18             been a few years.  I appreciate you may not recall
     19             exactly, but what do you recall?
     20                     A.  Well, he asked, "What is the"  what
     21             was going on with that, like why was that an issue.
     22     730             Q.  Based upon the information you'd
     23             received from Mr. Barillas?
     24                     A.  Yes, because that was the only
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      1             asked questions to my father, I was never given any
      2             explanation.
      3     731             Q.  Was that the occasion when your father
      4             said, "Don't worry, it's all resolved"?
      5                     A.  That could be one of the situations,
      6             yes.
      7     732             Q.  You're not sure?
      8                     A.  Like I told you, I had different
      9             conversations at different points in time, and we
     10             talked about so many different things, that I don't
     11             know exactly.  I cannot pinpoint when and where.
     12     733             Q.  Did you tell your father, "I am
     13             concerned about this situation.  I'm going to go
     14             speak to lawyers in Toronto about it"?
     15                     A.  I don't recall exactly what I told him
     16             but I 
     17     734             Q.  Did you tell him that?
     18                     A.  That I was concerned, yes, I did.
     19     735             Q.  Did you tell him, "I'm going to speak
     20             to lawyers in Toronto about it"?
     21                     A.  I don't recall telling him that.
     22     736             Q.  Did you tell him, "Mr. Barillas and Mr.
     23             Porras are coming up here and we're going to
     24             discuss the Boucheron situation with my lawyers"?



     25                     A.  No, I didn't tell him that.
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      1     737             Q.  Any reason why?
      2                     A.  Well, I didn't feel it was necessary
      3             for me to tell him everything I was doing.
      4     738             Q.  Did you appreciate that when you met
      5             with Bennett Jones in the company of Mr. Barillas
      6             and Mr. Porras among others that you were, among
      7             other things, discussing the company for which you
      8             are a director?
      9                     A.  I wasn't discussing anything.  I was
     10             getting information from them.  I wasn't providing
     11             any information.
     12     739             Q.  Off the record.
     13                      OfftheRecord Discussion.
     14                     BY MR. MANDERVILLE:
     15     740             Q.  So you never mentioned to your father
     16             or I presume to your brother or anyone else at the
     17             board, "I'm concerned about the Boucheron
     18             situation.  I'm going to have Mr. Barillas and Mr.
     19             Porras come up here and we will meet with lawyers
     20             in Toronto to discuss it"?
     21                     A.  No, I did not mention that to my
     22             father.  He would be the only person I would have
     23             mentioned something like that, but I didn't talk to
     24             him about that.
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      1             about that?
      2                     A.  No, I didn't.
      3     742             Q.  And this meeting takes place very
      4             shortly after your meeting with the cousins,
      5             correct, in Guatemala?
      6                     A.  Yes, in the same year.
      7     743             Q.  I think it was within two months?
      8                     A.  Yes.
      9     744             Q.  You say in paragraph 32:
     10                     "At no point during this meeting was
     11                     any confidential privileged information
     12                     provided to Roberto or Jorge.  Rather,
     13                     they were the ones providing information
     14                     to me and my lawyers."
     15                     Did you make notes of that meeting?
     16                     A.  No, I did not take any notes.
     17     745             Q.  Did your lawyers make notes of that
     18             meeting?
     19                     A.  That I don't know.  I assume they did.
     20     746             Q.  Given that you swear that there was no
     21             confidential privileged information provided, I'd
     22             like your lawyer's notes of that meeting, please.
     23                     MR. LEON:  No.
     24     REFUSAL



     25                     BY MR. MANDERVILLE:
                  NETWORK REPORTING & MEDIATION (416) 3590305




                                                                    158
          April 17th, 2012           Margarita Castillo
      1     747             Q.  Why is that, Mr. Leon?
      2                     MR. LEON:  They're privileged.
      3                     BY MR. MANDERVILLE:
      4     748             Q.  So, Ms. Castillo, when you say at no
      5             point during this meeting was any confidential
      6             privileged information provided, is that
      7             inaccurate?
      8                     A.  Provided by me.  I didn't provide
      9             anything.
     10     749             Q.  "At no to point during this meeting
     11                     was any confidential privileged information
     12                     provided to Roberto or Jorge.  Rather, they
     13                     were the ones providing information to me
     14                     and my lawyers."
     15                     Are you inclined to sort of resile from what
     16             you've said there and say there was, indeed,
     17             privileged information exchanged?
     18                     MR. LEON:  Well, you're asking her a legal
     19             question as to what's privileged.  You see 
     20                     MR. MANDERVILLE:  No, I realize that, Mr.
     21             Leon, and I appreciate you giving me your position
     22             on this because I wouldn't mind getting it.
     23                     MR. LEON:  It's litigation privilege.
     24             You'll see that it says, "I would find it



     25             necessary  whether I would find it necessary to
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      1             start a legal proceeding against Xela or Juan."  So
      2             it was provided to the lawyers as part of 
      3                     BY MR. MANDERVILLE:
      4     750             Q.  In contemplation of litigation or for
      5             the substantial purpose of contemplating
      6             litigation?
      7                     MR. LEON:  We can argue about what the 
      8                     BY MR. MANDERVILLE:
      9     751             Q.  No, but that's the position you're
     10             going to take?
     11                     MR. LEON:  The position I'm going to take
     12             is that any notes that we have are privileged.
     13                     BY MR. MANDERVILLE:
     14     752             Q.  So, Ms. Castillo, two points then
     15             arising from 
     16                     MR. LEON:  No, sorry, I don't mean to be
     17             cute about it.  The question is, when you say in
     18             contemplation of litigation, in contemplation of
     19             what?  You can't assume what the litigation was
     20             that it was in contemplation of, if I can put it
     21             that way.
     22                     MR. MANDERVILLE:  You don't think that's
     23             too cute?
     24                     MR. LEON:  No, I don't.  That's not the way
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      1                     BY MR. MANDERVILLE:
      2     753             Q.  Well, two points I want to raise with
      3             you, Ms. Castillo.  You've told me before that when
      4             I said you were speaking to your lawyers about
      5             commencing a legal proceedings against Xela and
      6             Juan, you told me that wasn't really what it was
      7             about.  I take it that is what it was really about;
      8             correct?
      9                     A.  I meant I was exploring that, if it
     10             would be necessary at one point.
     11     754             Q.  The substantial purpose of the meeting
     12             was the commencement of this litigation; correct?
     13                     A.  Of that particular meeting?
     14     755             Q.  Yes.
     15                     A.  It was more exploring and trying to
     16             understand what everything was.  That's what I
     17             recall from the meeting at that moment.
     18     756             Q.  And when you say:
     19                     "At no point during this meeting was
     20                     any confidential privileged information
     21                     provided to Roberto or Jorge.  Rather,
     22                     they were the ones providing information
     23                     to me and my lawyers," I take it you want
     24                     to change your sworn statement here now
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      1                     information provided to my lawyers"?
      2                     MR. LEON:  No, that's  you're missing.
      3             That's not what she said and that's not what that
      4             says.  She says, "They were providing information
      5             to me and my lawyer."
      6                     BY MR. MANDERVILLE:
      7     757             Q.  None of which was confidential or
      8             privileged?
      9                     MR. LEON:  She says that she  "...that no
     10             confidential privileged information was provided to
     11             Roberto or Jorge."
     12                     As I read that, she wasn't giving any
     13             information that she had as a director of Xela or
     14             otherwise.  She was receiving information.
     15                     MR. MANDERVILLE:  I see the point you're
     16             making, Mr. Leon.
     17                     MR. LEON:  Sorry, I don't mean to
     18             interfere, but you  whenever you crossexamine on
     19             something when I was there, I know.
     20                     BY MR. MANDERVILLE:
     21     758             Q.  Ms. Castillo, is it your evidence that
     22             it was merely one of the items discussed about
     23             considering the possibility of commencing
     24             litigation, or was a substantial purpose of this



     25             meeting the commencement of litigation?
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      1                     A.  No, it was not about commencement of
      2             litigation.  It was one of the items.
      3     759             Q.  I will renew my request for notes, and
      4             I accept that they may be subject to redaction.
      5                     MR. LEON:  Well, I'll maintain my refusal,
      6             but I will take a look at them.  If I change my
      7             position, I'll let you know.
      8    REFUSAL
      9                     BY MR. MANDERVILLE:
     10     760             Q.  And in addition to Mr. Leon's notes, I
     11             would also request Mr. Woycheshyn's notes.
     12                     MR. LEON:  I'm pretty sure I don't have any
     13             notes.
     14                     MR. MANDERVILLE:  I had assumed that was
     15             going to be the answer.
     16                     MR. LEON:  And if I did, you wouldn't want
     17             them anyway.  I understand your request from
     18             Bennett Jones.
     19                     MR. MANDERVILLE:  Yes.
     20                     MR. LEON:  Okay.
     21                     BY MR. MANDERVILLE:
     22     761             Q.  Now, Ms. Castillo, your nephew, Roberto
     23             Barillas, is not a lawyer, is he?
     24                     A.  No, he's not.



     25     762             Q.  So there'd be no privilege attached to
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      1             information provided to him; correct?
      2                     MR. LEON:  She said she didn't provide him
      3             with any information.
      4                     BY MR. MANDERVILLE:
      5     763             Q.  Did Mr. Barillas take any notes at this
      6             meeting, bring any papers?
      7                     A.  That I don't remember.
      8     764             Q.  Are you still in contact with Mr.
      9             Barillas?
     10                     A.  Yes.
     11     765             Q.  I'd like an undertaking for you to
     12             obtain all notes and papers of his arising from
     13             this meeting, please?
     14                     MR. LEON:  No, I don't think she's  her
     15             obligation extends that far in the context of a
     16             crossexamination on an affidavit.
     17    REFUSAL
     18                     BY MR. MANDERVILLE:
     19     766             Q.  Turning to paragraphs 33 and 34 of your
     20             affidavit, I would ask you to read through it,
     21             please.
     22                     A.  Sorry, 33 and 34?
     23     767             Q.  Yes.
     24                     A.  I have reviewed that.
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      1             are deposing to some of what occurred at a second
      2             meeting at Bennett Jones' offices?
      3                     A.  Yes.
      4     769             Q.  This one was held on December 10, 2009?
      5                     A.  Yes, that's what I remember.
      6     770             Q.  At that time you are still a director
      7             of Xela?
      8                     A.  Yes, I was.
      9     771             Q.  And in addition to your husband
     10             Ricardo, Roberto Barillas, Jorge Porras and
     11             yourself, presumably Mr. Leon and Mr. Woycheshyn, a
     12             lawyer by the name of Katherine Kay from Stikeman
     13             Elliott was present at that meeting; correct?
     14                     MR. LEON:  She was there for part of the
     15             meeting.
     16                     THE DEPONENT:  Yes.
     17                     BY MR. MANDERVILLE:
     18     772             Q.  And during the first part of the
     19             meeting, Ms. Kay advised that she could not act for
     20             Roberto Barillas or Jorge Porras because she was
     21             retained by your cousins?
     22                     A.  That's the way I understand, but more
     23             that  it's separate, two separate statements.
     24             First, I say I understand that she was present
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      1             that they  she could not represent them in
      2             Canada.  Don't know exactly the reason for that,
      3             but then after she mentioned that she was  in the
      4             past had been retained by my cousins.
      5     773             Q.  Where does it say here it was in the
      6             past?
      7                     A.  Well, I added "in the past" right now.
      8             But she had been retained by my cousins.  I don't
      9             know when.
     10     774             Q.  And this is where Ms. Kay advises you
     11             and those present in the room that your cousins
     12             understood you were becoming frustrated with Xela
     13             and were willing to be supportive of your attempts
     14             to resolve your concerns whether through litigation
     15             or otherwise; correct?
     16                     A.  Yes, that's what it says there.
     17     775             Q.  Ms. Castillo, do you have any
     18             knowledge, information or belief about why Mr.
     19             Barillas and Mr. Porras felt they should obtain
     20             separate legal representation in Canada?
     21                     A.  No, I don't know.
     22     776             Q.  Were Mr. Barillas' concerns that you
     23             were meeting about, did they go anywhere beyond the
     24             socalled Boucheron situation in Guatemala?
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      1             the question actually?
      2     777             Q.  Sure.  Mr. Barillas' concerns that he
      3             was meeting with you and your lawyers about, did
      4             they, to your knowledge, go anywhere beyond the
      5             socalled Boucheron situation that you referenced?
      6                     MR. LEON:  Sorry, I don't understand your
      7             question either, whether you are asking about 
      8             are you asking does she know  sorry, are you
      9             asking whether Mr. Barillas disclosed concerns
     10             beyond Boucheron or are you  I'm just not sure
     11             what you're getting at.
     12                     MR. MANDERVILLE:  Fair enough.  Those are
     13             the best sorts of questions.
     14                     BY MR. MANDERVILLE:
     15     778             Q.  You've told me previously that Mr.
     16             Barillas and Mr. Porras had attended in Toronto, at
     17             whose behest you don't know, to explain the
     18             Boucheron situation to your lawyers; correct?
     19                     A.  I have said that; correct.
     20     779             Q.  And to your knowledge, did Mr.
     21             Barillas' attendance in Toronto go to any reason
     22             beyond explaining the Boucheron situation?
     23                     A.  No idea.  I don't know that.
     24     780             Q.  You don't know whether or not that is
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      1                     A.  Well, besides coming to talk to us
      2             about this, he came to visit my family, my cousins.
      3     781             Q.  Other than a social visit, the only
      4             business reason that you know of was the Boucheron
      5             situation?
      6                     A.  Yes, that's what I remember knowing at
      7             the time.
      8     782             Q.  And, similarly, Mr. Porras attended for
      9             the express purpose of discussing the Boucheron
     10             situation?
     11                     A.  That's what I remember.
     12     783             Q.  You're not aware of any other business
     13             reason, legal reason for Mr. Barillas or Mr. Porras
     14             to be attending in Toronto?
     15                     A.  No, I don't know exactly if they had
     16             any other reasons besides those.
     17     784             Q.  How long was Ms. Kay at this meeting?
     18                     A.  I don't remember the exact time but it
     19             was very short.  If I remember correctly, it was
     20             short.
     21     785             Q.  How long did the meeting last?
     22                     A.  I don't know.  I think you have asked
     23             me about the meetings, and I don't have a
     24             recollection of time.
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      1             informative in telling me the board of directors
      2             meeting of Xela typically lasted all day long.
      3                     A.  No, those were scheduled that way.
      4             Other things are just depending how it goes.  I
      5             don't know exactly how long in minutes or hours it
      6             lasted.
      7     787             Q.  Well, this December 10th meeting which
      8             involved a number of people  and you deposed that
      9             after Ms. Kay left you had two consultants from
     10             Navigant join the meeting.  Did the meeting last
     11             all day, half day?  What do you recall?
     12                     A.  I already answered you that I don't
     13             recall how long it took, the meeting.
     14     788             Q.  You stated at the end of paragraph 34
     15             of your affidavit:
     16                     "To my knowledge, Jorge wanted to be
     17                     present at the meeting so that he could
     18                     disclose what he and Roberto thought
     19                     was illegal activity of Xela."
     20                     That's what you swore to?
     21                     A.  Yes, that's what I said in my
     22             affidavit.
     23     789             Q.  And this suggestion of illegal activity
     24             would be illegal activity concerning the Boucheron
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      1                     A.  I don't remember exactly the time, but
      2             it was a lot about Boucheron.
      3     790             Q.  Was there anything else you recall?
      4                     A.  I don't remember.
      5     791             Q.  Did Ms. Kay take any notes of the
      6             meeting?
      7                     A.  That I don't remember.
      8     792             Q.  Were any notes of the meeting made
      9             while Ms. Kay was in attendance at the meeting?
     10                     A.  That I don't remember.
     11     793             Q.  Counsel, again I'd ask you to produce
     12             your notes made of the meeting during the time that
     13             Kay was in attendance.  There would be no privilege
     14             during the time that she was there.
     15                     MR. LEON:  No, I'm going to refuse, but as
     16             I told you, I will take a look and let you know my
     17             answer.
     18    REFUSAL
     19                     BY MR. MANDERVILLE:
     20     794             Q.  At the moment, your refusal is based on
     21             what assertion?
     22                     MR. LEON:  I'll make it based on relevance.
     23                     MR. MANDERVILLE:  And just so there's
     24             not 
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      1             I don't know what's in those notes, and so to the
      2             extent that there may be material in those notes
      3             that I consider privileged, then I'm not going to
      4             produce them.
      5                     And part of the problem may be figuring out
      6             what  whether she was in the room, but without
      7             looking at the notes, I don't know that.  So without
      8             looking at them, I can't properly answer your
      9             question.
     10                     BY MR. MANDERVILLE:
     11     795             Q.  Will you undertake to ask Ms. Kay to
     12             forward you her notes of that meeting?
     13                     MR. LEON:  No.
     14    REFUSAL
     15                     MR. MANDERVILLE:  That would at least
     16             enable you to look at them.
     17                     MR. LEON:  I'm not going to give that
     18             undertaking.
     19                     BY MR. MANDERVILLE:
     20     796             Q.  And your refusal is based on what?
     21                     MR. LEON:  I don't think in a
     22             crossexamination I have the obligation to go to
     23             somebody who I have no control over to ask them to
     24             produce notes.  I don't think even on a discovery I
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      1             crossexamination.
      2                     BY MR. MANDERVILLE:
      3     797             Q.  Now, Ms. Castillo, you swear here
      4             that 
      5                     MR. LEON:  I mean  well, I don't want to
      6             get into giving evidence, so I'll just leave it.
      7                     BY MR. MANDERVILLE:
      8     798             Q.  Sorry, Mr. Leon?
      9                     MR. LEON:  Sorry, I was going to say
     10             something, but I don't want to be seen as giving
     11             evidence, so I'll just stay out of it and let you
     12             ask your questions.
     13                     BY MR. MANDERVILLE:
     14     799             Q.  You state in the last sentence of
     15             paragraph 34, to your knowledge "Jorge wanted to be
     16             present at the meetings so that he could disclose
     17             what he and Roberto thought was illegal activity of
     18             Xela"?  Correct?
     19                     A.  Yes, that's what I wrote in my
     20             affidavit.
     21     800             Q.  This concern you never brought to the
     22             attention of the board?
     23                     A.  Not that I recall it.
     24     801             Q.  You never brought it to the attention
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      1                     A.  Not that I remember  that I can
      2             remember.
      3     802             Q.  Did you ever bring it to the attention
      4             of your brother Juan?
      5                     A.  No, I did not talk to Juan about it.
      6     803             Q.  I propose we stop for the day, Mr.
      7             Leon.
      8                     MR. LEON:  Yes.
      9    Whereupon the Examination was adjourned at 4:04 p.m.
     10
     11            I hereby certify that the foregoing
     12          is a true and accurate transcription of
     13          my notes to the best of my skill and ability.
     14
     15         _________________________________________
     16                 Mary Jane Corcoran, C.S.R.
     17                ComputerAided Transcription
     18
     19
     20        Reproductions of this transcript are in direct
     21     violation of O.R. 587/91 Administration of Justice Act
     22      January 1, 1990 and are not certified without the
     23          original signature of the Court Reporter
     24
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

CASE NO.: 18-22005-CIV-COOKE/GOODMAN 

 

BDT INVESTMENTS, INC., 

 

Judgment Creditor, 

v. 

 

LISA, S.A.,  

 

Judgment Debtor, 

 

v.  

 

BANCO SANTANDER INTERNATIONAL, 

  

 Garnishee. 

     _________ / 

 

REPORT AND RECOMMENDATIONS RECOMMENDING THAT THE DISTRICT 

COURT DENY INTERESTED PARTY’S MOTION 

TO SET ASIDE FOREIGN JUDGMENT FOR FRAUD ON THE COURT 

 

In William Shakespeare’s play Hamlet, Marcellus, a guard, says, “Something is 

rotten in the state of Denmark.” WILLIAM SHAKESPEARE, HAMLET, act 1, sc. 4. If that 

famous phrase were to be modified and updated to the motion at issue here, concerning 

a default judgment obtained in Panama, then it might be: “Something might be foul in 

Panama.” The difference between something which is rotten and something which 

might be foul is the difference on which this ruling turns. 

In this garnishment action, the “latest installment in a global intra-family brawl 
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now in litigation for over 20 years,” [ECF No. 217, p. 1], Interested Party Villamorey, 

S.A. filed a motion entitled as one to set aside “a foreign judgment for fraud on the 

court.”1 [ECF No. 217]. BDT Investments, Inc., the judgment creditor who initiated the 

garnishment action, filed an opposition memorandum [ECF. No. 235] and Villamorey 

filed a reply [ECF No. 275]. Although the Garnishee, Banco Santander International 

(“BSI”), did not technically join Villamorey’s motion, it supports Villamorey’s position 

and has filed submissions urging the fraud-on-the-court theory. For example, in its 

opposition [ECF No. 260-1] to BDT’s Amended Final Summary Judgment Motion [ECF 

No. 215], BSI included a section entitled “BDT is not entitled to summary judgment 

because it obtained the Panama judgment through fraud.”  [ECF No. 260-1, p. 25].  

United States District Judge Marcia G. Cooke referred Villamorey’s motion to set 

aside the foreign judgment to the Undersigned. [ECF No. 242]. 

Although there are several atypical circumstances surrounding BDT’s 

Panamanian judgement against the debtor, Lisa S.A. (“Lisa”), and although some of 

those odd factors might also be deemed suspicious and could be evidence of actual 

fraud, Villamorey has not met its burden. Specifically, it has not demonstrated by clear 

and convincing evidence that the judgment it wishes to vacate is based on “the most 

                                                           
1  Villamorey’s initial motion was filed in a redacted format, with many words and 

phrases blocked out. In response to an Order [ECF No. 257] from the Undersigned, 

Villamorey later submitted an unredacted version of its motion under seal. [ECF Nos. 

268; 269]. This Report and Recommendations does not, however, discuss the under-seal 

information unless it was publicly disclosed elsewhere, in a filing or during a hearing. 
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egregious misconduct” -- the standard which Villamorey conceded at a hearing2 is the 

applicable one. [ECF No. 320, p. 222]. Given this assessment, the Undersigned 

respectfully recommends that Judge Cooke deny Villamorey’s motion to set aside the 

foreign judgment.3  

I. Factual Background 

A. The State Court Action 

In February 2017, BDT filed an action in Florida state court to domesticate and 

enforce a $19 million judgment that it had obtained against Lisa in Panama. Lisa did not 

                                                           
2  The Undersigned held hearings on the motion to set aside the foreign judgment 

(and several other substantive motions) on September 18 and October 2, 2019. The total 

hearing time for all motions was almost 13 hours. [ECF Nos. 298; 307]. A significant 

portion of those hearings concerned Villamorey’s motion to set aside the foreign 

judgment. 

 
3  As outlined below, Villamorey’s motion concerns both the underlying judgment 

(which BDT obtained in Panama against Lisa) and the domestication of that judgment 

in Miami-Dade Circuit Court (before the garnishment was removed to federal court).   

BDT argued that Villamorey could not challenge the judgment here, contending that it 

needed to mount a challenge in Panama or perhaps Miami-Dade Circuit Court, where 

the judgment was domesticated.  

 

By issuing a substantive recommendation on the motion, the Undersigned is not 

concluding that Villamorey was not required to pursue the challenge in Panama, nor 

am I finding that it did not need to challenge the domestication in Miami-Dade Circuit 

Court.  I am not issuing a ruling or recommendation on those related legal challenges. 

Instead, the ruling is based on the view that Villamorey did not meet the difficult 

burden to set aside the foreign judgment for fraud if it were able to mount that 

challenge here. Phrased differently, this ruling assumes, for the sake of discussion only, 

that Villamorey is permitted to pursue the challenge in this garnishment action as an 

interested party in this now-removed federal action. 
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oppose the domestication -- to the contrary, it filed an affidavit saying that it did not 

object. BDT then served BSI with a writ of garnishment, claiming that the bank was 

holding $13.6 million in unpaid dividends that Villamorey owes to Lisa, who owns a 

third of Villamorey’s shares.  

BSI opposed the writ. BSI claims to have a perfected security interest in those 

funds based on a pledge from Villamorey to secure a BSI loan to another company. 

Villamorey also appeared in the state court action to assert its interest. BDT, BSI and 

Villamorey all appeared in this federal court lawsuit and have vigorously litigated 

many substantive motions.  Lisa has not filed any submissions, but its counsel appeared 

at the first of the two hearings and also appeared at earlier discovery hearings in this 

case. 

B. The Circumstances Supposedly Generating the Purported Fraud 

Villamorey’s motion to set aside the foreign judgment was publicly filed on 

CM/ECF, but with redactions. The Undersigned is providing only the unredacted 

factual background from the motion (and, when appropriate, from the unredacted 

portions of BDT’s response, Villamorey’s reply, and statements made during an open-

to-the-public court hearing). 

On February 27, 2017, BDT commenced the state court proceeding (which has 

since been removed to this Court) in order to obtain recognition of a purported 

judgment and writ of attachment (together, the “Panamanian Judgment”) that it had 
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obtained against Lisa in Panama. Specifically, the Panamanian Judgment is comprised 

of what appears to be a Panamanian writ of execution against Lisa, dated May 31, 2012, 

allegedly in BDT’s favor and against Lisa in the amount of US $19,184,680 (the “Writ of 

Execution”), and a Panamanian writ of attachment in BDT’s favor and against Lisa for 

the same amount, dated as of December 12, 2012 (the “Writ of Attachment”).  

On March 2, 2017, three days after BDT’s commencement of the state court 

proceeding and before any mail service of the Purported Judgment, Calvin K. Shields, 

in his capacity as President of Lisa (the claimed judgment debtor and “Defendant” in 

this proceeding), filed a sworn Declaration of Non-Objection (the “Shields Declaration”) 

in the state court proceeding stating that (i) he was aware of the Panamanian Judgment; 

(ii)  he was aware of BDT’s effort to domesticate the Panamanian Judgment in Florida; 

(iii) Lisa would not object to the recognition or enforceability of the Panamanian 

Judgment; and (iv) the amounts set forth in the Panamanian Judgment “are legitimately 

owed by Lisa, S.A. to BDT Investments, Inc.” [ECF No. 268-1, p. 4]. At the time that the 

Shields Declaration was filed, Lisa and BDT and Xela Enterprises, Ltd. (which owns 

Lisa) were all represented by the same Miami law firm. 

On March 10, 2017, three business days following the filing of the Shields 

Declaration, and well before the thirty-day statutory period for the filing of objections to 

recognition under Florida law [see Fla. Stat. §§ 55.604(2) and (4), including for fraud; see 

Fla. Stat. § 55.605(2)(b)], the Clerk of the Court (in apparent response to the Shields 
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Declaration) filed the Certificate of No Objection, which allowed BDT to seek immediate 

enforcement of the Panamanian Judgment against Lisa (an entity that was affiliated 

with BDT through common ownership at the time of the Judgment). 

On March 14, 2017, BDT filed a Motion for Post Judgment Writ of Garnishment 

(the “Motion for Writ of Garnishment”), which sought the issuance of a writ of 

garnishment against BSI and claimed, among other things, that BDT did not believe that 

Lisa (its undisclosed affiliate) had “in its possession visible property on which a levy 

can be made sufficient to satisfy the judgment . . . .” [ECF No. 1-4, p. 3]. 

On March 17, 2017, the Clerk of the Court issued a Writ of Garnishment (the 

“Writ”) to BSI, as Garnishee, which BDT immediately served on BSI on that same date. 

When BDT served the Writ, it also provided correspondence to BSI contending that Lisa 

was allegedly owed money by Villamorey. 

On April 5, 2017, BSI filed its Answer to the Writ (the “Answer”), stating that 

“[a]t the time of service of the Writ, through and including the time of this Answer, BSI 

(a) was not and is not in possession or control of any tangible or intangible personal 

property of Lisa, S.A. (the “Judgment Debtor”) and (b) did not and does not owe any 

debts to the Judgment Debtor,” and that it had a perfected security interest on those 

funds. [ECF No. 1-8, pp. 2-3]. 

On May 1, 2017, BSI filed its Motion to Dissolve Writ of Garnishment in the state 

court proceeding, which sought dissolution of the Writ, including on the grounds that 
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the Certificate of No Objection entered by the Clerk of the Court was improperly 

entered in direct contravention of the 30-day objection period that applies to the 

recognition of foreign judgments in Florida under Fla. Stat. § 55.604(1). [ECF No. 1-10, 

pp. 120-75]. Also on May 1, 2017, Villamorey filed a separate Motion to Dissolve Writs 

of Garnishment and Garnishment on Account at Banco Santander International. [ECF 

No. 1-10, pp. 176-287]. No court has ever ruled on these Motions.  

On May 18, 2018, BSI removed the above-captioned proceeding to this Court. 

[ECF No. 1].  

BDT and Lisa objected to BSI’s discovery requests, and the Undersigned 

ultimately entered an Omnibus Order authorizing BSI to “seek discovery designed to 

collaterally attack the garnishment action on the basis of fraud, particularly given the 

unique circumstances underlying the garnishment action.” [ECF No. 158]. 

After that ruling (which overruled their objections), BDT and Lisa produced 

documents and provided information.  

Although counsel for BDT advised this Court that “BDT and Lisa are not 

commonly owned, and BDT is not Lisa’s ‘affiliate’” [see ECF Nos. 123, p. 5, n. 3; 158, p. 

12 (citing representations made by counsel)], documents produced after the entry of the 

Omnibus Discovery Order reflect that BDT and Lisa were affiliated entities with the 

same corporate parent, Xela Enterprises Ltd., both (i) at the time that Lisa executed the 

Promissory Note and Stock Pledge Agreement (“Note”) on which the Panamanian 
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Judgment is purportedly based, and (ii) at the time that BDT obtained the uncontested 

Panamanian Judgment. 

At all times relevant to the transactions at issue, Lisa had no office, no employees, 

no bank account, and no financial books or records. Further, all of Lisa’s decisions, 

including its financial decisions, were made by Xela’s President, Juan Guillermo 

Gutierrez. Xela, not Lisa, decided that Lisa would not defend BDT’s lawsuit in Panama.  

Instead of immediately seizing all of Lisa’s pledged collateral (including its 

shares in Villamorey) upon default without judicial process, BDT filed a civil lawsuit 

against Lisa in Panama.  

Lisa did not defend against BDT’s lawsuit. Although Lisa’s president 

acknowledged his awareness of the lawsuit which BDT filed against Lisa in Panama and 

further recognized the materiality of the millions of damages sought in the lawsuit, he 

was unable to explain who made the decision to not defend the lawsuit.  

After obtaining its defalt judgment in Panama against Lisa for $19,184,680, which 

includes the $16,685,000 in principal provided for in the promissory note as well as an 

award of unspecified costs and expenses of $2,499,6804 relating to the uncontested 

action, BDT obtained a writ of attachment in the Panamanian proceeding, entitling it to 

seize Lisa’s shares in eight separate companies, including Villamorey.  

Nevertheless, despite this entitlement, BDT took no action to seize Lisa’s assets or 

                                                           
4  BDT has not explained how it incurred approximately $2.5 million in costs and 

expenses in an uncontested lawsuit which yielded a default judgment. 
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shares.   

Moreover, instead of acting against Lisa or its assets, BDT has apparently taken 

on more purported Lisa debt (or at a minimum, continued to make transfers which are 

being booked as debts to Lisa, a non-operating holding company). 

On the other hand, BDT’s opposition memorandum points to evidence which it 

deems to be support for the legitimacy of the debt (and which undermines Villamorey’s 

fraud-on-the-Court theory).  For example, BDT’s 2012 Panamanian Judgment against 

Lisa was supported by what appears to be a duly executed 2009 promissory note 

between the parties (the “2009 Promissory Note”). The 2009 Promissory Note, in turn, 

was fully funded by BDT. The entry of the 2009 Promissory Note also predates BDT’s 

Panamanian Judgment by nearly four years and predates BDT’s discovery of Lisa’s 

executable assets at BSI in 2016 by more than six years. 

According to BDT, it learned of accrued dividends which Villamorey owed to 

Lisa and which were being supposedly held in Villamorey’s BSI account during a 

November 2016 Villamorey shareholder’s meeting in Panama. BDT attended as a 

secured creditor of Lisa. At that meeting, Villamorey’s external auditor circulated an 

independent audit report of Villamorey which indicated that Villamorey had created a 

fund equal to the dividends it owed to Lisa.  

In addition, BDT points to evidence that Villamorey’s auditor confirmed during a 

restroom conversation that three time deposits representing the separate fund for 
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“dividends payable to Lisa, S.A.” were being held by BSI in Miami. [ECF No. 266-1, p. 

5]. The auditor also confirmed that Lisa was the only shareholder who had not received 

the dividends declared by Villamorey.  

Armed with the information about the purported retention of the dividends 

owed to Lisa in Villamorey’s account at BSI, BDT filed the Panamanian judgment with 

the clerk for the state court in Miami-Dade County. A few days later, on March 1, 2017, 

Shields signed a declaration of non-objection, providing Lisa’s consent to BDT’s 

domestication of its Panamanian judgment against Lisa.  The declaration attested to the 

alleged fact that the amounts in the Panamanian judgment were “legitimately owed.” 

[ECF No. 266-1, p. 8].  

On March 6, 2017, the Clerk of the Court filed a Notice of Recording of Out of 

Country Foreign Money Judgment to the Judgment Debtor. [See ECF No. 1-3, p. 18]. On 

March 10, 2017, the Panamanian Judgment was domesticated in the State of Florida 

pursuant to a Certificate of No Objection (the “Florida Judgment”).  

During discovery in this federal action, BDT submitted documents which it says 

support the underlying debt resulting in the Panamanian judgment. At bottom, BDT 

explains that Lisa is the entity which participated in myriad lawsuits all over the world, 

with BDT funding the litigation with loans (because Lisa did not have a bank account). 

BDT provided documents showing the transfer of funds and emails purporting to 

classify certain transfers as part of BDT’s loans for Lisa to use for the litigation.  
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Because Lisa did not have a bank account, however, the money for the purported 

loans were not transferred directly to Lisa. Instead, the loan funds were transferred to 

another entity (Xela) which was affiliated with both BDT and Lisa. However, the 

financial documents (e.g., the wire transfer instructions), as opposed to the emails, do 

not account for approximately $7.5 million of the funds which BDT says it provided to 

Xela (for use by Lisa) in a series of loans to fund worldwide litigation.  

C. The Parties’ Contentions 

In its initial motion to set aside the foreign judgment, Villamorey’s initial 

paragraph asked for this Court to set aside the state court’s recognition of the 

Panamanian foreign judgment based on “fraud on the court.”  [ECF No. 268-1, p. 1]. In 

its final paragraph, however, it asked for an Order setting aside the foreign judgment 

(from Panama) and the related Certificate of No Objection. It did not ask that the state 

court’s recognition of the judgment be set aside. It also asked for sanctions against BDT 

and Lisa.  

Villamorey’s motion and reply did not pinpoint a specific act of fraud, such as 

bribery of a judge, the manufacturing of bogus evidence, witness intimidation, bribing 

witnesses, kidnapping witnesses or otherwise making them unavailable or other 

extreme misconduct. Instead, Villamorey’s challenge is that BDT and Lisa were 

involved in a “complicated scheme” to “use this Court and the tools of judgment 

enforcement (in this case, garnishment), not to pursue collection against Lisa, but to 
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pursue illegitimate claims against third parties.” [ECF No. 217, p. 1]. 

Phrased differently, Villamorey alleges that “the Panamanian Judgment (which 

was not opposed by Lisa in Panama or in this proceeding) was obtained by fraud and 

collusion between BDT and Lisa and, now, has resulted in fraud on the court in this 

proceeding, which has been commenced to subvert the integrity of the judicial process 

for the improper purpose of collecting on an illegitimate debt.” [ECF No. 217, p. 3 

(emphasis supplied)]. More specifically, Villamorey alleges that BDT and Lisa “engaged 

in a scheme to obtain a fraudulent judgment based on a fraudulent debt, and, 

subsequently, to record and enforce that judgment in this Court.” [ECF No. 217, p. 14 

(emphasis added)]. 

Thus, at bottom, Villamorey’s overarching argument is that there is no actual, 

legitimate debt owed by Lisa to BDT, that this phantom debt was manufactured and 

used to obtain a default judgment in Panama, and that the improperly-obtained 

judgment was registered in the United States so that a garnishment could be used 

against Villamorey and BSI. 

Villamorey emphasizes the following factors: 

First, the vigorous opposition which BDT and Lisa mounted against efforts to 

obtain discovery about the circumstances underlying the Panamanian default judgment 

suggests that BDT and Lisa were trying to cover up the purportedly improper, collusive 

scheme. 
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Second, none of the money at issue in the promissory note underlying the 

Panamanian default judgment was ever transferred to Lisa (which, despite being 

involved in myriad lawsuits all over the world, never had a bank account during any of 

the years at issue). 

Third, BDT did not explain in its opposition (and never explained at either of the 

two hearings) why Lisa never had a bank account and never took steps to obtain one (in 

order to directly receive the millions of dollars it would need to fund worldwide 

litigation). 

Fourth, there is approximately $7.5 million in alleged transfers from BDT to the 

Lisa affiliate which are not supported by financial documents such as wire transfer 

instructions. Instead, the $7.5 million is evidenced only by emails and entries on a 

spreadsheet as “loans” to Lisa.  

Fifth, although BDT says that the loans booked to Lisa were used to fund 

litigation on Lisa’s behalf, Shields testified that he was unable to answer basic questions 

about the funding and invoicing (and whether Lisa was the entity who directly engaged 

attorneys to represent it). 

Sixth, Lisa’s counsel, who was at the first of the two hearings, was unaware of 

any engagement agreement or retainer agreement which Lisa entered into with any 

lawyer or law firm in connection with more than 200 lawsuits throughout the world. 

Seventh, there is no documentary evidence that BDT simultaneously booked the 
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wire transfers as “loans to Lisa.” [ECF No. 266-1, p. 8]. Instead, it was an employee of an 

affiliate in common (i.e., Xela) who provided that classification. 

Eighth, Lisa and BDT (debtor and creditor) were simultaneously represented by 

the same law firm when the Panamanian judgment was filed in Miami-Dade circuit 

court. 

Ninth, there is no consideration for BDT’s purported series of loans to Lisa. 

Tenth, Lisa’s president testified that he never independently confirmed that the 

funds transferred by BDT were actually received or used by Lisa. 

Eleventh, it is illogical for Lisa to have agreed, in a $16.68 million promissory 

note, to repay the principal, plus interest, in 15 monthly installments of $1.25 million 

when it had no assets, no employees, no operations and no bank accounts. 

Twelfth, there is no evidence to suggest that Lisa was involved in the negotiation 

of the note it ultimately signed. Instead, the evidence demonstrates that Xela, the other 

entity related to both Lisa and BDT, negotiated the note and controlled the financial 

transactions. 

Thirteenth, BDT has not behaved like a typical creditor. It never seized Lisa’s 

pledged collateral and it never seized Lisa’s shares in Villamorey.  

Fourteenth, Lisa did not defend against BDT’s lawsuit and, to the contrary, 

facilitated BDT’s collection efforts in the United States by arranging for its president, 

Shields, to sign the statement of no objection. 
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Fifteenth, the immediate entry of the Certificate of No Objection prevented 

parties from intervening and objecting to the recognition of the Panamanian judgment 

under Florida law. This immediately gave BDT the right to enforce the default 

judgment it obtained in Panama, which, in turn, led to the writ of garnishment at the 

heart of the litigation here. 

Sixteenth, and finally, although BDT has branded the motion to set aside the 

foreign judgment as another attempt to “relitigate” the bona fides of the judgment [ECF 

No. 266-1, p. 2], Villamorey notes that there have not been any judicial decisions about 

the legitimacy of the promissory note or the judgment -- because Lisa did not contest 

the lawsuit, a scenario which led to a default judgment. Thus, Villamorey contends, 

there never was any earlier litigation about the judgment’s propriety. 

Initially, BDT’s opposition describes Villamorey’s motion as one which 

“concocted a fantastical scenario whereby BDT and Lisa engaged in a convoluted 

scheme to obtain a fraudulent judgment in Panama in 2012, so that it could then be 

domesticated by BDT in Florida in 2017, for the sole purpose of being used to garnish 

Lisa’s assets at BSI [in 2018].” [ECF No. 235, p. 2 (emphasis added)]. BDT emphasizes 

that the note predates the Panamanian judgment by four years and predates BSI’s 

discovery of Lisa’s alleged assets in the Villamorey account at BSI by more than six 

years. It also notes that Villamorey did not open the challenged account at BSI until 

2014. Given these circumstances, BDT says it is “at best, ridiculous” to suggest these 
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historical developments are part of a “collusive tool to garnish Lisa’s dividends in the 

Villamorey account at BSI.” [ECF No. 235, p. 2].  

Second, BDT contends that Villamorey overstated its position in a discovery 

hearing, when it argued the following to the Court: 

And so what we are saying that the underlying basis for this, we contend, 

is that they will never be able to -- well, I suggest to you that this is being 

resisted, we think, in part because this promissory note does not have the 

underlying financial activity to support that any debt was ever actually 

created. 

 

[ECF No. 235-1, p. 57 (emphasis added)]. 

 

Although it did not produce wire transfer instruction documents for all the 

financial activity at issue in the promissory note, BDT provided documents for 

approximately $9 million of the transfers. Of course, Villamorey contends that this is 

unpersuasive because the transfers are not to Lisa. 

Third, BDT contends that there is nothing nefarious about its arrangement with 

Lisa, comparing itself to a third-party litigation funder (of Lisa’s lawsuits and legal 

proceedings throughout the world).   

Fourth, BDT highlights its production of documentary evidence concerning its 

loans (made indirectly to Lisa through Xela, the affiliated entity) and points out that the 

$7.5 million for which it could not locate wire transfer instructions were supported by 

both corresponding emails and a master spreadsheet. Given these documents, BDT 

contends that Villamorey’s fraud-on-the-court argument is inherently illogical: 
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Therefore, to accept Villamorey’s fantastical theory of fraud, one would 

have to believe that BDT and Lisa set this whole “scheme” in motion 

before all of those emails and wire instructions were sent in 2005, and that 

each email, wire instruction, note, spreadsheet, and judgment were all 

pretextually used to garnish Lisa’s property at BSI in an account that was 

not even created until 2014, and for funds BDT did not even discover were 

at BSI until 2016. 

 

[ECF No. 235, p. 9]. 

Fifth, BDT argues that the mere fact that Lisa did not oppose BDT’s Panamanian 

judgment is not evidence of fraud. According to BDT, Lisa’s actions (or failure to act) is 

“simply evidence of a judgment debtor that has recognized an unsatisfied judgment 

and chosen not to oppose the rightful collection of a debt that is truly owed.” [ECF No. 

235, p. 10]. Thus, BDT says, Villamorey has taken an “Olympian leap” and concluded 

that the lack of opposition is evidence of fraud. [ECF No. 235, p. 9]. 

Sixth, BDT notes that Villamorey has not pinpointed any actual fraud underlying 

the judgment. Instead, BDT says that Villamorey has substituted “blanket, 

inflammatory allegations” in lieu of actual testimony and evidence that the debt 

underlying the judgment is a fraud. [ECF No. 235, p. 10]. 

Finally, BDT advances several legal arguments, discussed below, about its view 

that Villamorey failed to clear the requisite, substantial legal hurdles to set aside a 

judgment for fraud. 
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II. Applicable Legal Standards and Analysis  

At the latest of the two hearings concerning this motion, the parties expressly 

advised me of their position that it is for the Court to resolve the motion, even if there 

are disputed issues of fact, and that the motion is not one which is appropriate for jury 

assessment. The parties acknowledged on the record that the Undersigned could weigh 

the evidence in determining what recommendation to make to Judge Cooke. 

Specifically, the following exchange [ECF No. 320, pp. 198-99] evidences the 

consensus that the motion is to be resolved only by a judge, without submission to a 

jury, even if factual disputes are present: 

MS. ESCOBAR 5 : Your Honor, you would have to find by clear and 

convincing evidence that there has been a fraud perpetrated on the Court, 

which, as you indicated -- and we state in our motion is fully satisfied in 

the context of this case, you would not have to find that there’s no issue 

of material fact. That is the summary judgment standard. This is under 

Rule 60, which doesn’t require you to make a finding as to the existence 

or absence of material fact. 

 

THE COURT: So, phrased differently, your position is that I can still grant 

your motion and set aside the foreign judgment as fraudulent, assuming it 

met the other standards of the type of fraud involved, even if I find the 

presence of disputed material issues of fact? 

 

MS. ESCOBAR: Yes, your Honor. 

 

THE COURT: And what is your position? 

 

MR. LEVINE6: That the motion is directed to the Court under Rule 60 D 3. 

                                                           
5  Ms. Escobar is one of Villamorey’s attorneys. She participated in both hearings. 

 
6            Mr. Levine is BDT’s attorney. 
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I’m aware of – I’m not aware, rather, of any case where a fraud on the 

court argument is presented to the jury. I think that they have to meet 

clear and convincing evidence to the Court that perpetrated -- a fraud was 

perpetrated on the Court. If they can’t do so, that fraud on the Court 

argument fails and the judgment stands and the jury isn't faced with 

whether or not there was a fraud. That’s not appropriate for the jury. But 

I haven’t seen any case law allowing that to get to the jury. 

 

[ECF No. 320, pp. 198-99 (emphasis added)].  

 

“Only the most egregious misconduct,7 such as bribery of a judge or members of 

a jury, or the fabrication of evidence by a party in which an attorney is implicated, will 

constitute a fraud on the court.’” Gupta v. Walt Disney World Co., No. 6:05-cv-1432, 2011 

WL 13136612, at *3 (M.D. Fla. Aug. 19, 2011) (internal citations omitted) (quoting Rozier 

v. Ford Motor Co., 573 F.2d 1332, 1338 (5th Cir. 1978)).  

Moreover, “where relief from a judgment is sought for fraud on the court, the 

movant must establish by clear and convincing evidence the adverse party obtained 

the verdict through fraud.” Leon v. M.L. Quality Lawn Maint., Inc., No. 10-20506, 2018 

WL 6250529, at *13 (S.D. Fla. Nov. 29, 2018) (citing Cox Nuclear Pharmacy, Inc. v. CTI, 

Inc., 478 F.3d 1303, 1314 (11th Cir. 2007)) (emphasis added). Phrased slightly differently, 

“conclusory averments of the existence of fraud made on information and belief and 

                                                           
7  Villamorey’s counsel conceded, at the hearing, that the “most egregious 

misconduct” standard applies to its motion to set aside the foreign judgment. [ECF No. 

320, p. 222 (“I agree it’s egregious forms of fraud.”)]. Moreover, its own motion 

represents that “perjury and fabricated evidence do not constitute fraud upon the court, 

because they ‘are evils that can and should be exposed at trial,’” and “fraud upon the 

court is therefore limited to the more egregious form of subversion of the legal process . 

. . those we cannot necessarily expect to be exposed by the normal adversary process.” 

[ECF No. 217, p. 14].  

Case 1:18-cv-22005-MGC   Document 321   Entered on FLSD Docket 10/18/2019   Page 19 of 26



20 

unaccompanied by a statement of clear and convincing probative facts which support 

such belief do not serve to raise the issue of the existence of fraud.” Booker v. Dugger, 825 

F.2d 281, 283-84 (11th Cir. 1987) (citations, internal quotations marks, and alterations 

omitted). 

Framed by this rigorous standard, less-egregious misconduct, such as 

nondisclosure to the court of facts allegedly pertinent to the matter before it, will not 

ordinarily rise to the level of fraud on the court. Gupta, 2011 WL 13136612, at *3. In other 

words, to warrant setting aside a judgment pursuant to the savings clause, it is 

necessary to show an unconscionable plan or scheme which is designed to improperly 

influence the court in its decision. Id. 

The Eleventh Circuit has defined “fraud on the court” as “that species of fraud 

which does or attempts to, defile the court itself, or is a fraud perpetrated by officers of 

the court so that the judicial machinery cannot perform in the usual manner its 

impartial task of adjudging cases that are presented for adjudication.” Brown v. S.E.C., 

644 F. App’x 957, 959 (11th Cir. 2016) (quoting Travelers Indem. Co. v. Gore, 761 F.2d 1549, 

1551 (11th Cir. 1985)). 

The mere nondisclosure of allegedly pertinent facts also does not ordinarily rise 

to the level of fraud on the court. See Gupta v. U.S. Atty. Gen., 556 F. App’x 838, 840-41 

(11th Cir. 2014). “Instead, ‘it is necessary to show an unconscionable plan or scheme 

which is designed to improperly influence the court in its decision’ to set aside a 
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judgment under Rule 60(d)(3).” Id. at 841 (internal citations omitted).  

Finally, even “[f]raud inter parties, without more, should not be fraud upon the 

court.” Brown, 644 F. App’x at 959 (internal citations omitted). 

The core of Villamorey’s motion is that there is no actual debt owed by Lisa to 

BDT. But Shields testified, in his declaration, that the debt was legitimately owed.  

Moreover, and perhaps most significantly, Villamorey is well aware that Lisa 

was, in fact, involved in approximately 200 or more lawsuits throughout the world. 

Villamorey conceded at the hearing that Lisa would have been obligated to pay its 

attorneys but that Lisa did not have a bank account. 

To be sure, Lisa’s lack of a bank account could be deemed strange and atypical, 

especially for an entity embroiled in a substantial amount of litigation requiring the 

payment of attorney’s fees and costs.  But that fact does not in and of itself necessarily 

mean that there was no debt or that Shields committed perjury when he testified that 

the debt was legitimate. 

Villamorey is not, for all practical purposes, challenging the fact that Lisa was 

actively involved in litigation and that the lawyers had to be paid (unless they were 

involved on a contingency basis in all lawsuits throughout the world, a possibility on 

which Villamorey says it has no evidence). [See Hearing Transcript, ECF No. 320, pp. 4-

8]. 

Likewise, Villamorey’s theory is that none of the debt is legitimate. Under that 
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perspective, Lisa and BDT would not have been able to introduce any evidence 

surrounding the non-existent debt.  But they did produce a promissory note and the 

Panamanian judgment based on the note.  And they produced wire transfer instructions 

for more than half of the total amount of the funds they deemed as loans to Lisa (by 

payment to Xela, a related entity).  They also produced emails and a spreadsheet to 

account for the remainder of the money transferred to fund the Lisa litigation. 

But Villamorey argues that transfers from BDT to the other entity does not prove 

that the money was used by Lisa to fund the litigation. Villamorey contends that the 

litigation funding explanation provided by BDT “allows for gamesmanship” concerning 

“how transactions are characterized.” [ECF No. 320, pp. 10-11]. It argues that the 

arrangement, even if it happened as BDT portrays it, puts BDT and Lisa “in a posture to 

act in a manner that’s adversarial when they’re all – clearly the facts, we would suggest, 

support our in-common enterprise run by a common individual who’s making the 

direction with respect to both the transfers, how they’re allocated and who receives 

them.” [ECF No. 320, pp. 11-12]. 

Pressed to pinpoint a specific type of fraud which led to the garnishment, 

Villamorey’s counsel contended that the Shields Declaration -- i.e., the one saying the 

Lisa debt to BDT was legitimate -- was false. But, as noted, this theory is contradicted, at 

least in part, by the promissory note, wire transfer instructions and other documents. 

But this theory would be insufficient to justify an Order setting aside the judgment or 
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domestication of the judgment as fraudulent because “perjury is not fraud on the 

court.” Burns v. Fox, No. 1:10-CV-3667-WSD, 2016 WL 3226429, at *2 (N.D. Ga. June 13, 

2016) (quoting Forsberg v. Pefanis, 634 F. App’x 676, 681 (11th Cir. 2015)); see Rodriguez v. 

Honigman Miller Schwartz & Cohn LLP, 465 F. App’x 504, 509-10 (6th Cir. 2012) 

(“Plaintiff’s allegation that [a witness] made false statements in his affidavit is . . .  

insufficient to demonstrate deception of the court sufficient to sustain an action for 

fraud on the court because alleged perjury of a witness is not a ground for such an 

action.”); see also id. at 508 (stating that fraud on the court requires misconduct “(1) On 

the part of an officer of the court; (2) That is directed to the ‘judicial machinery’ itself”); 

Gupta, 556 F. App’x at 841 (affirming denial of rule 60(d)(3) motion to set aside 

judgment when “Gupta's allegation that the government presented a perjured affidavit 

is at best tenuously supported by the documents Gupta presented to the district court, 

and the remainder of the allegedly fraudulent conduct amounts to mere 

nondisclosure”). 

The Undersigned fully appreciates that Shields’ inability to provide meaningful 

and substantive answers at his deposition undermines BDT’s position that the debt is 

legitimate (and simultaneously supports Villamorey’s position that the debt is not 

legitimately owed by Lisa to BDT). But his unfamiliarity with the specifics and Lisa’s 

failure to have a bank account or ongoing operations may also be consistent with the 

theory that Lisa exists merely to litigate and that BDT is a funder akin to a litigation 
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financier. 

Villamorey highlights the cooperation of Lisa, a debtor, with its creditor, BDT, as 

a badge of fraud.  Villamorey suggests that Lisa’s failure to contest the lawsuit in 

Panama, its willingness to have a default judgment entered against it in Panama and its 

assistance in domesticating the judgment and enabling the issuance of a writ of 

garnishment (by filing the non-opposition declaration) are evidence of fraud and 

improper collusion. 

The Undersigned does not agree. Those factors are odd, to be sure. And they 

might be some evidence of some type of impropriety. They might even be evidence of 

fraud against Villamorey or BSI -- which is separate and distinct from a fraud on the 

Court (which is what is necessary to set aside the judgment under Rule 60(d)(3)). The 

case Leon v. M.I. Quality Lawn Maintenance, Inc., 10-20506-CIV, 2018 WL 6250529 (S.D. 

Fla. Nov. 29, 2018) illustrates this point. 

In Leon, Defendants contended that Plaintiff Leon’s perjury resulted in the entry 

of a fraudulent final judgment. They contended that Leon, with the assistance of 

another, orchestrated his firing so that he could advance a fraudulent claim of 

retaliatory termination under the federal Fair Labor Standards Act. The Court was not 

persuaded. 

However, Defendants’ claim is conclusory in nature, does not provide 

clear and convincing probative facts, and is not supported by any direct 

evidence. Moreover, this type of allegation, even if true, does not 

demonstrate that a fraud was perpetrated against the Court, rather than a 
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litigant. See Bulloch v. United States, 763 F.2d 1115, 1121 (10th Cir. 1985) 

(stating “the ‘fraud on the court’ necessary to support either an 

independent action or to invoke the inherent power of a court is ‘fraud 

which is directed to the judicial machinery itself ... not fraud between the 

parties or fraudulent documents, false statements or perjury.’”). Rather, in 

order to prevail on a fraud upon the court claim, a moving party must 

show that the opposing party’s fraud subverted the integrity of the court 

to the extent that the fraud prevented the court from exercising impartial 

judgment. R.C. ex rel. Alabama Disabilities Advocacy Program v. Nachman, 

969 F. Supp. 682, 690 (M.D. Ala. 1997), aff'd sub nom., R.C. v. Nachman, 145 

F.3d 363 (11th Cir. 1998); 11 Charles Alan Wright, et al., Federal Practice 

and Procedure § 2870 (3d ed. 2017). 

 

Leon, 2018 WL 6250529, at *13 (emphasis supplied).  

 

The Undersigned finds that the record here (1) demonstrates by clear and 

convincing evidence that the circumstances surrounding the Panamanian judgment and 

BDT’s recognition of it through domestication in a Florida state circuit court are 

atypical, mighty odd and sometimes inconsistent with the documents; (2) demonstrates 

by clear and convincing evidence that some of the circumstances underlying the 

judgment and the Florida domestication are arguably suspicious; (3) establishes by a 

preponderance of the evidence that some of these circumstances are indeed suspicious; 

and (4) establishes by a preponderance of the evidence that some factors could be 

viewed as badges of fraud.   

What the record does not establish, though, is clear and convincing evidence of 

the “most egregious misconduct” necessary to prove a fraud on the Court. Moreover, 

the record does not establish by clear and convincing evidence that a fraud on the court 

(as that theory is defined in Florida law) occurred. As a result, the Undersigned 
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respectfully recommends that Judge Cooke deny the motion. 

III. Conclusion  

For the foregoing reasons, the Undersigned respectfully recommends that Judge 

Cooke deny Villamorey’s motion to set aside the foreign judgment for fraud on the 

Court.  

IV. Objections 

The parties will have fourteen (14) days from the date of being served with a 

copy of this Report and Recommendations within which to file written objections, if 

any, with the District Judge. Each party may file a response to the other party’s 

objection within fourteen (14) days of the objection. Failure to timely file objections shall 

bar the parties from a de novo determination by the District Judge of an issue covered in 

the Report and shall bar the parties from attacking on appeal unobjected-to factual and 

legal conclusions contained in this Report except upon grounds of plain error if 

necessary in the interest of justice. See 28 U.S.C. § 636(b)(1); Thomas v. Arn, 474 U.S. 140, 

149 (1985); Henley v. Johnson, 885 F.2d 790, 794 (11th Cir. 1989); 11th Cir. R. 3-1 (2016). 

RESPECTFULLY RECOMMENDED in Chambers, in Miami, Florida, on 

October 18, 2019. 

 

 

Copies furnished to:  

The Honorable Marcia G. Cooke 

All counsel of record 
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