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Court File No. CV-11-9062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:
MARGARITA CASTILLO
Applicant
-and -

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST,
INC., 69096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and CARMEN S.
GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez

Respondents

NOTICE OF MOTION
(returnable October 29, 2019)

KSV Kofman Inc. (“KSV?), in its capacity as the Court-appointed receiver and manager
(in such capacity, the “Receiver”), without security, of all the assets, undertakings and properties
(collectively, the “Property”) of Xela Enterprises Ltd. (the “Debtor”), will make a motion to
Justice McEwen of the Commercial List on October 29, 2019 at 10:00 a.m., or as soon after that

time as the motion can be heard, at 330 University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR an Order including, amongst other things:

@ approving the first report of the Receiver dated October 17, 2019 (the “First

Report”) and the activities of the Receiver set out therein;

(b) approving the fees and disbursements of the Receiver and its legal counsel, Aird
& Berlis LLP (“A&B”);
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ordering and directing any party with relevant information to produce to the
Receiver any and all records in those certain third parties’ possession or control in

relation to, and evidencing:

Q) the sale, assignment or transfer of the shares of each BDT Investments Inc.
(“BDT”), Corporacion Arven, Limited (“Arven”) and a subsidiary of
Arven, Preparados Alimenticios Internacionales, CA to Juan Arturo
Gutierrez (“Juan Arturo”), as purchaser or assignee, and Empresas
Arturo International (“EAI”), as vendor or assignor, in and around early
2016, which were ultimately assigned or transferred to The ARTCARM
Trust (the “Trust”) (the “EAI Transaction”); and

(i) the assignment by Lisa S.A. (“Lisa”) of the proceeds from the Avicola
litigation to BDT in January 2018 (the “Assignment Transaction”);

requiring each of Lisa, BDT, the Trust and its trustee, Alexandria Trust
Corporation (“ATC”), and any other person with information concerning the
Assignment Transaction to deliver such information to the Receiver, including
any and all documentation related to the Assignment Transaction;

sealing Confidential Appendices 1 and 2 of the First Report (together, the
“Confidential Appendices”) until further Order of this Court; and

such further and other relief as counsel may advise and this Court may permit.

THE GROUNDS FOR THE MOTION ARE:

(a)

(b)

pursuant to an Order of the Honourable Justice McEwen of this Court dated July
5, 2019 (the “Appointment Order”), KSV was appointed as the Receiver,
without security, of all of the assets, undertakings and properties of the Debtor;

The Debtor is the parent company of more than two dozen subsidiaries, located

predominantly in Central America, that carry or carried on business in the food
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and agricultural sectors. Presently, the Debtor’s most significant asset is its
indirect one-third interest in a group of family-owned Guatemalan-based poultry

companies that are collectively referred to as the “Avicola Group”;

the Applicant, Margarita Castillo (“Margarita”), commenced an application
against the respondents on January 18, 2011, seeking, inter alia, relief from
oppression against her father, Arturo, and brother, Juan Guillermo Gutierrez
(“Juan Guillermo”) with respect to her status as a director and minority
shareholder of Tropic International Limited, a family company majority owned by
the Debtor. Prior to these receivership proceedings, Xela was managed primarily

by Juan Guillermo;

pursuant to a judgment issued October 28, 2015, and a series of cost orders issued
December 21, 2015, December 30, 2016, and March 27, 2017, the Debtor, Juan
Guillermo and Juan Arturo became jointly obligated to pay Margarita
$5,083,866.04 (plus accrued interest and reimbursable enforcement expenses, the
“Judgment Debt”);

the outstanding balance of the Judgment Debt is approximately $4.1 million.
Margarita, through an Alberta holding company, also owns preference shares in

the face amount of approximately $14 million.

the Debtor’s indirect equity interest in the Avicola Group is currently the subject
of litigation in the jurisdictions of Canada, the State of Florida, the Republic of
Panama, the Republic of Guatemala, Barbados, Bermuda, and the Bolivarian

Republic of Venezuela. The litigation has been ongoing for over twenty years;

the Debtor sold, assigned or transferred the shares of each Arven and BDT to Juan
Arturo, who ultimately assigned them to the Trust, and the Receiver is concerned
that EAIl may have received inadequate consideration when it sold, conveyed or

transferred the shares of BDT and Arven to Juan Arturo;
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the Receiver is concerned that prior to the Appointment Order, the Debtor caused
or allowed its wholly-owned subsidiary to assign all or a considerable portion of
Lisa’s interest in the Avicola Litigation to BDT pursuant to terms of the
Assignment Transaction for inadequate consideration;

each of EAI, Arven and BDT are entities governed by the laws of Barbados;

Arven and BDT were former direct or indirect subsidiaries of the Debtor prior to

the EAI Transaction;
the Receiver understands that the Trust is also governed by the laws of Barbados;

the EAI Transaction appears to involve entities all governed by the laws of

Barbados;

pursuant to the Appointment Order, the Receiver is entitled to access any and all
information relating to the business or affairs of the Debtor in the possession or
control of (i) the Debtor, (ii) all of its current and former directors, officers,
employees, agents, accountants, legal counsel and shareholders, and all other
persons acting on its instructions or behalf, and (iii) all other individuals, firms,
corporations, governmental bodies or agencies, or other entities having notice of

the Appointment Order;

to date, the Debtor and its legal counsel have not provided satisfactory responses
to the enquiries of the Receiver relating to the business of EAI, BDT, Arven and
the Trust;

the Receiver has been advised that ATC has refused to provide any information to

the Receiver regarding the EAI Transaction;

the Receiver now seeks an order compelling each of BDT, Arven and ATC to
cooperate and turn over any and all documents relating to the EAI Transaction in



(@)

(n)

(s)

(t)

(u)

(v)
(w)
(x)

v)

5

order to assist the Receiver in completing its review and assessment of the EAI

Transaction

in addition, the Receiver is also seeking an order compelling each of Lisa, BDT,
and ATC, and any other person with information concerning the Assignment
Transaction, to deliver such information to the Receiver in order for the Receiver

to complete its assessment of the Assignment Transaction;

the Receiver has filed with the Court the First Report outlining, inter alia, the
actions of the Receiver since the commencement of these proceedings, including

its discussions with the Applicant and management of the Debtor;

a sealing order is required because the Confidential Appendices contains certain
sensitive information, the public release of which is prohibited by Paragraph 4 of
the Appointment Order;

the Appointment Order authorizes the Receiver to pass its accounts from time to
time, and to include any necessary solicitor fees and disbursements in the passing

of the accounts;

the Receiver and its legal counsel, A&B, have accrued fees and expenses in their
capacity as Receiver and counsel thereto, respectively, which fees and expenses

require the approval of this Court pursuant to the Appointment Order;
the other grounds set out in the First Report;
section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended;

rules 1.04, 2.01, 2.03, 3.02, 16, 17, 30, 37 and 41.05 of the Rules of Civil
Procedure, R.R.O. 1990, Reg. 194, as amended; and

such further and other grounds as counsel may advise and this Court may permit.
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2. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:

@) the First Report and its appendices;
(b) the Appointment Order; and

(© such further and other material as counsel may submit and this Court may permit.

Date: October 17, 2019 AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
181 Bay Street, Suite 1800
Toronto, ON M5J 2T9

Steven L. Graff (LSO # 31871V)
Tel: (416) 865-7726

Fax: (416) 863-1515

Email: sgraff@airdberlis.com

Kyle Plunkett (LSO # 61044N)
Tel: (416) 865-3406
Fax: (416) 863-1515
Email: kplunkett@airdberlis.com

Lawyers for the Receiver

TO: ATTACHED SERVICE LIST
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Court File No. CV-11-9062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR ) TUESDAY, THE 29'"
)
JUSTICE MCEWEN ) DAY OF OCTOBER, 2019
BETWEEN:

MARGARITA CASTILLO
Applicant

-and -

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED,
FRESH QUEST, INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ
and CARMEN S. GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez

Respondents

ORDER

THIS MOTION, made by KSV Kofman Inc. (“KSV”), in its capacity as the Court-
appointed receiver (in such capacity, the “Receiver”), without security, of the assets, undertakings
and property (collectively, the “Property”) of Xela Enterprises Ltd. (the “Debtor”), for an Order,
inter alia, (i) approving the first report of the Receiver dated October 17,2019 (the “First Report™)
and the activities of the Receiver set out therein; (ii) approving the fees and disbursements of the
Receiver and its legal counsel; (iii) ordering and directing that any party with information and/or
documentation in its possession or control in relation to, and evidencing, the sale, conveyance or
transfer of the shares and/or assets of each Corporacion Arven, Limited (“Arven”) and BTD
Investments Inc. (“BDT”) to Juan Arturo Gutierrez (“Juan Arturo”™), as purchaser or transferee,

and Empresas Arturo International (“EAI”), as vendor or transferor, which were ultimately sold,



conveyed or transferred by Juan Arturo to The ARTCARM Trust, in and around early 2016 (the
“EAIl Transaction”) deliver all such information and/or documentation to the Receiver; (iv)
ordering and directing that any party with information and/or documentation in its possession or
control in relation to, and evidencing, the assignment by Lisa S.A. (“Lisa”) of the proceeds from
the Avicola Litigation to BDT in January 2018 (the “Assignment Transaction”) deliver all such
information and/or documentation to the Receiver; and (v) sealing the Confidential Appendices 1

and 2 of the First Report, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Motion Record of the Receiver, including the First Report and the
appendices thereto, the fee affidavit of Steven Graff sworn October 10, 2019 and the fee affidavit
of Noah Goldstein sworn October 17, 2019, and on hearing the submissions of counsel for the
Receiver and such other counsel as were present and listed on the Counsel Slip, no one else
appearing for any other party named on the service list, although served as evidenced by the
affidavit of Gaurav Gopinath sworn October 17, 2019, filed.

SERVICE

1. THIS COURT ORDERS AND DECLARES that the time for service of this Motion and
the Motion Record herein are properly returnable today and hereby dispenses with further service

thereof.
APPROVAL OF THE FIRST REPORT

2. THIS COURT ORDERS that First Report and the conduct and activities of the Receiver
described therein be and are hereby approved; provided, however, that only the Receiver, in its
personal capacity and only with respect to its own personal liability, shall be entitled to rely upon

or utilize in any way such approval.
APPROVAL OF FEES AND DISBURSEMENTS

3. THIS COURT ORDERS that the fees and disbursements of the Receiver, being fees and
disbursements totalling $36,763.75 (excluding HST) as set out in Appendix “F” to the First Report,

are hereby approved.



4, THIS COURT ORDERS that the fees and disbursements of the Receiver’s legal counsel,
Aird & Berlis LLP, being fees and disbursements totalling $43,520.07 plus HST of $6,393.10,
totalling $49,177.68 as set out in Appendix “G” to the First Report, are hereby approved.

PRODUCTION OF RECORDS RE EAI TRANSACTION AND ASSIGNMENT
TRANSACTION

5. THIS COURT ORDERS that (i) EAI and (ii) all of its current and former directors and
officers, employees, agents, accountants and all other persons acting on their instructions or behalf,
be and are hereby directed to produce forthwith to the Receiver any and all information and
records, including its minute books and any board resolutions, in their possession or control of in

relation to the EAI Transaction.

6. THIS COURT ORDERS that (i) The ARTCARM Trust and (ii) all of its current and
former trustees, including Alexandria Trust Corporation, and employees, agents, accountants and
beneficiaries, and all other persons acting on their instructions or behalf, be and is hereby directed
to produce forthwith to the Receiver any and all information to their knowledge and any
documentation and records in their possession or control in relation to the EAI Transaction and
the Assignment Transaction.

7. THIS COURT ORDERS that (i) Arven and (ii) all of its current and former directors,
officers, employees, agents, accountants and shareholders, and all other persons acting on their
instructions or behalf, be and is hereby directed to produce forthwith to the Receiver any and all
information to their knowledge and any documentation and records in their possession or control

in relation to the EAI Transaction.

8. THIS COURT ORDERS that (i) BDT and (ii) all of its current and former directors,
officers, employees, agents, accountants and shareholders, and all other persons acting on their
instructions or behalf, be and is hereby directed to produce forthwith to the Receiver any and all
information to their knowledge and any documentation and records in their possession or control

in relation to the EAI Transaction and the Assignment Transaction.

9. THIS COURT ORDERS that (i) Lisa and (ii) all of its current and former directors,
officers, employees, agents, accountants and shareholders, and all other persons acting on their



instructions or behalf, be and is hereby directed to produce forthwith to the Receiver any and all
information to their knowledge and any documentation and records in their possession or control

in relation to the Assignment Transaction.

10. THIS COURT ORDERS that any party having notice of this Order be and is hereby
directed to produce forthwith to the Receiver any and all information and records in their

possession or control of in relation to the EAI Transaction and the Assignment Transaction.
SEALING OF CONFIDENTIAL INFORMATION

11. THIS COURT ORDERS that the Confidential Appendices 1 and 2 of the First Report be

and are hereby sealed until further Order of this Court.
RECOGNITION BY FOREIGN JURISDICTIONS

12. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada, the United States of America,
Republic of Panama, Republic of Guatemala, Barbados or Bolivarian Republic of Venezuela to
give effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested
to make such orders and to provide such assistance to the Receiver, as an officer of this Court, as
may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in

carrying out the terms of this Order.
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First Report of October 17, 2019
KSV Kofman Inc.
as Receiver and Manager of Xela Enterprises Ltd.
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COURT FILE NO.: CV-11-9062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

MARGARITA CASTILLO
Applicant
- And -

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST,
INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ AND CARMEN S.
GUTIERREZ, AS EXECUTOR OF THE ESTATE OF JUAN ARTURO GUTIERREZ

Respondents

AND IN THE MATTER OF THE RECEIVERSHIP OF XELA ENTERPRISES LTD.
FIRST REPORT OF KSV KOFMAN INC.

OCTOBER 17, 2019
1.0 Introduction

1. On January 18, 2011, Margarita Castillo (“Margarita”) commenced an application in
the Ontario Superior Court of Justice (the “Court”) seeking, among other things, relief
against her now-deceased father, Juan Arturo Gutierrez (“Juan Arturo”), and her
brother, Juan Guillermo Gutierrez (“Juan Guillermo”), in her capacity as a director of
Tropic International Limited (“Tropic”), a wholly-owned subsidiary of Xela Enterprises
Ltd. (the “Company”).

2. Pursuant to a judgement issued by the Court on October 28, 2015, the Company,
Juan Guillermo and Juan Arturo, became jointly obligated to pay Margarita
approximately $5 million, plus interest and costs (the “Judgment Debt”).

3. Margarita, through an Alberta company, also owns preference shares in the Company
with a face amount of approximately $14 million. The Alberta company continues to
own these shares.

4.  On January 15, 2019, Margarita made an application to the Court for, among other
things, the appointment of KSV Kofman Inc. (“KSV”) as receiver and manager of the
Company (the “Receiver”) pursuant to Section 101 of the Court of Justices Act
(Ontario). The Receiver understands that the present balance owing under the
Judgment Debt is approximately $4.1 million, plus interest and costs which continue
to accrue.

ksv advisory inc. Page 1



5. In response to Margarita’s application, the Company filed an application for protection
under the Companies’ Creditors Arrangement Act (“CCAA”) on June 17, 2019.

6. OnJuly 5, 2019, the Court dismissed the CCAA application and appointed KSV as
Receiver. A copy of the receivership order is attached as Appendix “A” (the
“Receivership Order”).

7.  The Company is the parent company of more than two dozen subsidiaries, located
predominantly in Central America, that carry or carried on business in the food and
agricultural sectors. Most of these businesses have been discontinued, are no longer
operating or, as discussed in this report (“Report”), were conveyed to the ARTCARM
Trust (the “Trust”), a Barbados domiciled trust, the beneficiaries of which are Juan
Guillermo’s children. The Trustee of the Trust is Alexandria Trust Corporation
(“ATC").

8. Presently, the Company’s most significant asset is its indirect one-third interest in a
group of successful family-owned vertically integrated poultry businesses operating in
Central America referred to as the “Avicola Group”. The Company’s interest in the
Avicola Group is held as follows:

a) 25% through its wholly owned indirect subsidiary, Lisa, S.A. (“Lisa”), a
Panamanian holding company; and

b)  8.3% through Villamorey S.A. (“Villamorey”), a Panamanian holding company*.
Attached as Appendix “B” is the Company’s present corporate organizational chart.?

9. Dionisio Gutierrez Sr., Isabel Gutierrez de Bosch and their children (collectively, the
“Cousins”) are believed to own the remaining two-thirds of the Avicola Group through
entities they own, including the remaining two-thirds of Villamorey.

10. Margarita, Juan Guillermo and the Cousins have been litigating for decades, primarily
related to shareholder disputes involving the Avicola Group (the “Avicola Litigation”).

11. As of mid-2018, the Company and Lisa had received approximately $43 million and
US$57 million, respectively, from BDT, Arven and a subsidiary of Arven, Preparados
Alimenticios Internacionales, CA (“PAICA"), to assist them to fund the Avicola
Litigation.

12. The Receiver understands that prior to April 2016, Empress Arturo International
(“EAI"), a Barbados company and a wholly owned subsidiary of the Company, directly
and indirectly owned and operated the “Arturos” restaurant business in Venezuela
through BDT and Arven. The Receiver has been advised by Juan Guillermo that the
Arturos restaurant chain is still operating and that BDT and Arven are now owned by
the Trust.

1 Villamorey owns 25% of the Avicola Group, of which the Company has an indirect one-third ownership interest.

2 The Company’s corporate organizational chart does not show the Villamorey interest in the Avicola Group; however,
the Receiver understands based on court pleadings and its conversations with Juan Guillermo that Villamorey owns
a 25% interest in the Avicola Group.
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13. The effect of the transactions discussed in this Report (the transactions are defined
below as the EAI Transaction and the Assignment Transaction) was to transfer from
the Company to the Trust all or the majority of the potential value of the Avicola
Litigation and the Arturo business (owned by BDT and Arven) to Juan Guillermo’s
children as beneficiaries of the Trust.

1.1 Purposes of this Report
1.  The purposes of the Report are to:
a)  provide background information concerning the Company;
b)  discuss the Receiver’'s concerns regarding:

i. the sale, conveyance or transfer in early 2016 by EAI of the shares of BDT
and Arven to Juan Arturo, and then from Juan Arturo to the Trust (the “EAI
Transaction”); and

ii. the assignment in January 2018 by Lisa of the proceeds from the Avicola
Litigation to BDT (the “Assignment Transaction”);

c) recommend that the Court issue an order:

i.  requiring each of BDT, Arven, the Trust and ATC, the directors of EAl and
any other person with information concerning the EAI Transaction, to
deliver such information to the Receiver, including any and all
documentation related to the EAIl Transaction;

ii.  requiring each of Lisa, BDT, the Trust and ATC and any other person with
information concerning the Assignment Transaction to deliver such
information to deliver to the Receiver, including any and all documentation
related to the Assignment Transaction;

iii.  sealing Confidential Appendices “1” and “2” pending the issuance of a
further order of the Court unsealing the Confidential Appendices;

iv. approving the fees and disbursements of the Receiver and its legal
counsel, Aird & Berlis LLP (“A&B”"), arising for the periods referenced in the
attached fee affidavits; and

v.  approving this Report and the Receiver’s activities, as described herein.
1.2 Currency

1.  All references to currency in this Report are in Canadian dollars unless otherwise
stated.
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1.3 Restrictions

1. In preparing this Report, the Receiver has relied upon unaudited financial information
of the Company, the books and records of the Company, materials filed in the Avicola
Litigation, discussions with representatives of the Company and discussions with
Margarita. The Receiver has also relied upon answers to questions it submitted to
Juan Guillermo and on the information provided by Juan Guillermo during meetings
between him and the Receiver and their respective legal counsel.

2. The Receiver has also relied upon the Examination of Juan Guillermo held on
June 26, 2019 (the “Examination”) and the related Answers to Undertakings,
Advisements and Refusals from the Examination (the “Examination Undertakings”).
Copies of the Examination and Examination Undertakings are attached hereto as
Appendices “C” and “D”, respectively.

3. The Receiver has not audited, or otherwise attempted to verify the accuracy or
completeness of the financial information relied on to prepare this Report in a manner
that complies with Canadian Auditing Standards (“CAS”) pursuant to the Chartered
Professional Accountants of Canada Handbook and, accordingly, the Receiver
expresses no opinion or other form of assurance contemplated under the CAS in
respect of such information.

4.  This Report provides an update relating to these receivership proceedings and
support for the relief to be sought by the Receiver at its motion returnable October 29,
2019. This Report should not be relied upon for any other purpose. The Receiver
expresses no opinion or other form of assurance with respect to the financial and
other information presented in this Report or relied upon by the Receiver in preparing
this Report. Any party wishing to place reliance on the financial information should
perform its own diligence.

1.4 Receivership Materials

1. All materials filed in the receivership proceedings are available on the Receiver’s
website at: https://www.ksvadvisory.com/insolvency-cases/case/xela-enterprises-ltd.
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2.0 Executive Summary

1.  As aresult of the EAI Transaction (i.e. the sale, transfer or conveyance of the shares
of each of BDT and Arven to the Trust) and the Assignment Transaction, the majority
of the economic interest in the Company has been transferred from the Company to
the Trust, the beneficiaries of which are Juan Guillermo’s children. The EAI
Transaction and the Assignment Transaction were completed at a time when Juan
Guillermo was litigating with Margarita. While the Receiver has not completed its
review of the EAIl Transaction and the Assignment Transaction because several
information requests made of Juan Guillermo and others remain outstanding, it is
apparent that Juan Guillermo had (and has) several conflicts of interest related to
these transactions, including that his children will benefit from them if there is a
recovery by Lisa on the Avicola Litigation. Juan Guillermo appears to be leading the
Avicola Litigation on behalf of Lisa, notwithstanding he is not an officer or director of
that company.

2.  As the Receiver is continuing to review the EAI Transaction, the Assignment
Transaction and other matters related to these proceedings, the Receiver is of the
view that any settlement of the Avicola Litigation and/or the sale of the Company’s
interests in Avicola Group should require consultation with the Receiver and approval
of the Court.

3.0 Background

1. Juan Bautista Gutierrez (“Juan Bautista”) was the patriarch of the Gutierrez family and
the founder of the Avicola Group. A condensed family tree is provided below:

Juan Bautista

(d. 1978)
Juan Arturo Dionisio Gutiérrez Sr. Isabel Gutiérrez
(d. 2016) (d. 1974)
Margarita (the Juan Luis
Applicant) Guillermo Gutierrez
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2. The Avicola Group is based in Guatemala. The Avicola Group carries on a large and
successful poultry business in Central America.

3.  The Receiver understands that in 1978, Juan Bautista conveyed his interest in the
Avicola Group equally to his three children, Juan Arturo, Dionisio Gutierrez Sr. and
Isabel Gutierrez. Juan Arturo’s interest in the Avicola Group was indirectly held by
the Company through Lisa.

4. A dispute arose in 1998 as to whether the Cousins were concealing the Avicola
Group’s financial results from Lisa. The Avicola Group has not paid dividends to Lisa
since that time. The Receiver understands that Lisa is presently involved in over 100
lawsuits with the Cousins in multiple jurisdictions, including Canada, the State of
Florida, Panama and Guatemala with respect to, among other things, dividends
totalling approximately US$360 million® owing to Lisa and Villamorey from the Avicola
Group.

3.1 The Company
1. The Company is a holding company incorporated in Canada. The Company’s major
shareholders include members of Juan Arturo’s family.* Juan Guillermo is a director

and the President of the Company.

2.  The Company has six wholly owned subsidiaries, as detailed below.

Subsidiary Jurisdiction Status

Gabinvest, S.A. Panama Owns Lisa, which holds the Avicola
Group Interest

Xela International Inc. Canada Inactive

Tropic International Ltd. Canada Inactive

Empress Arturo International Barbados See Section 4

Xela Global Resources Canada Inactive

Boucheron Universal Corp. Panama Inactive

2 Paragraph 121 of the Examination.

4 As reflected in the Affidavit of Juan Guillermo sworn June 17, 2019 in support of the CCAA application (the “Guillermo
Affidavit”).
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3. The Company’s most recent financial statements were prepared as of May 31, 2018.
A summary of the Company’s unaudited and unconsolidated® balance sheet as of that

date is provided below®:

(unaudited; $000s)

Assets
Investments
Advances to related parties
Total assets
Liabilities
Accounts payable and other current liabilities
Due to shareholders
Due to related parties
Total liabilities
Equity
Total liabilities and equity

270
22,485
22,755

9,459
671
72,944
83,075
(60,319)
22,755

4.  Asreflected above, as at May 31, 2018, the Company had significant liabilities owing
to related parties. A summary of these balances as at May 31, 2018 is provided

below:
(unaudited; $000s) Amount  Status
BDT 24,194 See Section 4 below
Badatop Holdings Inc. 21,884 Inactive
PAICA 11,835 See Section 4 below
Arven 6,508 See Section 4 below
Other 8,523 Inactive
Total due 72,944

5 The Company has not provided consolidated financial statements.
6 The Company’s financial statements exclude the debt owing to Margarita.
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4.0 EAI Transaction and Assignment Transaction
4.1 EAIl Transaction

1. The Company is the sole shareholder of EAI. At the time of the EAI Transaction, Juan
Guillermo was a Director of EAI and its President.

2. BDT and Arven were subsidiaries of EAI prior to April 2016. The corporate chart for
EAI prior to the EAI Transaction is reflected below.

Xela Enterprises Ltd.
Parent
(Canada)

Empress Arturo International
100%
Holdings (Barbados)

Badatop Holdings Inc. Arven BDT Investments Inc.
100% 100% 100%
Holding Company (Barbados) Holding Company (Barbados) Arturo’s IP (Barbados)

ksv advisory inc.

Latin American Procurement Ltd.
100%
Technical Services (Barbados)

PAICA
100%
Arturo’s Restaurants (Venezuela)

Agroexportadora Mobleza S.A.
100%
Melos Fama Guatemala and Fruit
Muntial

Excosur S.A. De C.V.
100%
Melon Farm (Honduras)

Inversiones 27460
100%
Owns Commissary (Venezuela)

Penfield Development Corp.
100%
(Panama)

Blackrock Holdings S.A.
100%
(Guatemala)




3.  The Receiver understands that BDT owns the intellectual property used by “Arturos”,
a chain of 90 fast food chicken restaurants operating in Venezuela. The Arturos
restaurants are owned by PAICA, a Venezuelan entity which is wholly owned by
Arven. PAICA pays royalties and service fees to BDT.

4.  The Receiver understands that BDT, Arven and PAICA have a history of profitability.
Juan Guillermo has advised that the Arturos business has suffered in recent years
due to the political and economic situation in Venezuela. The Receiver understands
that BDT, Arven and PAICA have collectively advanced a total of approximately
USD$57 million to Lisa and $43 million to the Company to fund the Avicola Litigation
as of the dates reflected in the table below.

Company (CAD) Lisa (USD)
(unaudited; $000s) (as at May 31, 2018) (as at June 30, 2018) Total
BDT 24,194 47,076 71,270
Arven 6,508 12,727 19,235
PAICA 11,835 (2,913) 8,922
42,537 56,890 99,427

5. According to information provided to the Receiver by Juan Guillermo, at the time of
the EAI transaction (around April 2016), EAI owed Juan Arturo approximately US$9
million on account of loans purportedly advanced by Juan Arturo to EAIl. To date, the
Receiver has not been provided with any evidence of advances by Juan Arturo to EAI
despite the Receiver’s requests for this evidence.

6. The Receiver has been advised by Juan Guillermo that EAI was unable to repay the
amounts owing to Juan Arturo and, as a result, EAl conveyed the shares of BDT and
Arven to Juan Arturo for US$6.5 million” in partial satisfaction of EAl's obligation to
him. The Receiver understands from Juan Guillermo that the balance of the debt
remains outstanding.

7. The Receiver has been further advised by Juan Guillermo that Juan Arturo
subsequently transferred the BDT and Arven shares he acquired from EAI to the
Trust. The effect of the EAI Transaction was to remove the shares of BDT and Arven
from the Company’s organization and to transfer them to the Trust. The Receiver is
concerned that the consideration paid by Arturo for the shares of BDT and Arven may
not have reflected the value of the Arturos’ business, nor that sufficient value was
attributed to the receivables owing by Lisa and the Company to BDT, Arven and
PAICA.

8.  Juan Arturo died in June 2016. Juan Guillermo advises that: (a) he only learned of
the sale, transfer or conveyance of the shares in BDT and Arven to the Trust from his
father just prior to father’s death; (b) he has no information concerning the Trust or
the details of the EAI Transaction; and (c) he is not presently involved in the business
and operations of either of BDT and/or Arven.

7 Comprised of US$3.75 million for the shares of BDT and US$2.75 million for the shares of Arven.
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9. Juan Guillermo provided the Receiver with valuations of BDT and PAICA? (the
“Valuations”) in the context of the EAI Transaction. Copies of the Valuations are
attached hereto as Confidential Appendix “1”. The Receiver's concerns with the
Valuations are provided in Confidential Appendix “2”.

10. The Receiver has the following additional concerns with respect to the EAI
Transaction:

a) BDT, Arven and PAICA have advanced tens of millions of dollars to Lisa to fund
its costs (and the Receiver understands that they continue to fund, or are
prepared to continue to fund, Lisa’s litigation); however, it is unclear to the
Receiver why EAI decided not to use the cash flow generated by these entities
to repay the amounts EAI owed to Juan Arturo. This could have been done
through payment of a dividend from some or all EAI's subsidiaries to EAI; and

b) it is unclear how the Boards of Directors of each of the Company and EAI
satisfied themselves as to the value of BDT and Arven, including the receivables
owing from Lisa. Itis also unclear whether the Boards of the Company and EAI
had separate legal counsel when completing the EAI Transaction, and the
extent of Juan Guillermo’s participation in the EAI Transaction.

11. Based on the foregoing, the Receiver requires additional information from each of
BDT, Arven, and ATC to further investigate the EAI Transaction®. The Receiver
recommends that the Court issue an order requiring these and any other party with
information concerning the EAI Transaction to provide all such information to the
Receiver forthwith, so that the Receiver can complete its review of the transaction.

12. In the interim, as EAI is incorporated in Barbados, the Receiver has engaged local
counsel in Barbados.

4.2 Assignment Transaction

1. In January 2018, BDT sought additional consideration from Lisa for amounts
advanced, or to be advanced, by BDT to Lisa to fund the Avicola Litigation. Pursuant
to the Assignment Agreement, BDT agreed to fund Lisa’s costs in the Avicola
Litigation, provided Lisa assign its interest in the Avicola Litigation to BDT. BDT
agreed to pay Lisa 30% of the net litigation proceeds, after deducting costs and the
repayment by Lisa of any amounts owing to BDT. A copy of the Assignment
Agreement is attached as Appendix “E”.

8 The BDT valuation was prepared by Deloitte LLP. The PAICA valuation was prepared by Lara Marambio & Asociados,
which is a subsidiary of or related to Deloitte LLP.

9 The Receiver has requested details regarding the Trust, including a copy of the Trust Agreement and the names of
the law firms that represent the Trust. Juan Guillermo has advised the Receiver that ATC will not provide any
information concerning the Trust.
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2. The effect of the Assignment Transaction is to transfer further recoveries from the
Avicola Litigation to BDT. At the time of the Assignment Transaction, Lisa owed BDT
approximately $47 million. The Receiver understands that the amounts advanced
from BDT to Lisa since the date of the Assignment Agreement are insignificant'®.
Accordingly, it is unclear whether Lisa received any consideration for entering into the
Assignment Agreement. If the litigation is settled in the near term, BDT will receive a
windfall despite making no material additional advances to Lisa to fund the Avicola
Litigation since the date of the Assignment Agreement.

3. The Receiver is concerned, again, that Juan Guillermo is conflicted as President of
the Company, a director of the Company and the father of the beneficiaries of the
Trust (who stand to benefit from the Assignment Transaction).

4.3 Confidential Appendices

1. Torys LLP (“Torys”), which is acting as counsel to the Company (but not to the
Receiver) required that the Receiver sign a Non-Disclosure Agreement in order to be
provided with a copy of the Valuations. Accordingly, the Receiver respectfully
requests that the Valuations be filed with the Court on a confidential basis and be
sealed as the documents contain confidential information and are currently subject to
confidentiality restrictions as ordered by the Court under the Receivership Order. In
the circumstances, the Receiver is of the view its concerns with the Valuations should
also be subject to the confidentiality provisions as they reference the Valuations. The
Receiver is not aware of any party that will be prejudiced if the information in the
Confidential Appendices is sealed. Accordingly, the Receiver believes the proposed
Sealing Order is appropriate in the circumstances.

5.0 Receivership Order — Clarification re Paragraph 4

1. Pursuant to paragraph 4 of the Receivership Order, the Receiver is not permitted to,
among other things, take steps to commence, direct, interfere with, settle, interrupt or
terminate any litigation between the Company and its subsidiaries and/or affiliates and
any third party until December 31, 2019 or such other date as the Court may order.

2. The Avicola Group presently represents substantially all the Company’s value and
currently is the only potential source of recoveries for the Company’s stakeholders.
In the circumstances, the Receiver is of the view that it should be consulted with
respect to any settlement or transaction negotiated by Juan Guillermo, and that any
such settlement or transaction must be approved by the Court given Juan Guillermo’s
conflicts of interest. The Receiver also believes that Court approval of any settlement
or transaction involving the Avicola Group is required until the Receiver can fully
investigate the transactions discussed in this Report. The Receiver is of the view that
this requirement is not inconsistent with paragraph 4 of the Receivership Order.

10 According to answer 15 to the undertakings at the Examination, the debt owing by Lisa to BDT is less than $50
million. An exact amount was not provided in the answers.
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The Receiver has been advised by Juan Guillermo that he disagrees with the
Receiver’s position that Court approval is required of any settlement. Despite efforts
to bridge the gap between the parties, and to avoid involving the Court, the parties
were required to attend before Justice McEwen to request advice and direction in this
regard. The Court requested that the Receiver, Margarita and Juan Guillermo provide
written submissions by no later than October 25, 2019 outlining their respective
interpretations of paragraph 4 of the Receivership Order. This matter is to be
determined by the Court at a case conference on October 29, 2019, following the
Receiver’'s motion.

6.0 Professional Fees

1.

The fees of the Receiver and A&B are summarized in the table below:

®)

Average

Hourly

Firm Period Fees Disbursements Total Rate
KSV Jan 7/19 — Aug 31/19 36,763.75 65.92 36,829.67 620.49
A&B Jan 10/19 — Sept 11/19 42,636.50 852.15 43,488.65 549.44

Total 79,400.25 918.07 80,318.32

Detailed invoices for the Receiver and A&B can be found in the affidavits sworn by
their representatives in Appendices “F” and “G”, respectively.

The Receiver is of the view that the hourly rates charged by A&B are consistent with
the rates charged by law firms practicing in the area of insolvency and restructuring
in the Toronto market, and that the fees charged are reasonable in the circumstances.

Funding for these proceedings has been provided by Margarita pursuant to Receiver
Certificates. There is presently no source of liquidity in the Company to fund the costs
of these proceedings.

7.0 Overview of Receiver’'s Activities

1.

The Receiver’s activities in respect of these proceedings include the following:

a) familiarizing itself with the status and history of the litigation involving the
Company;

b) corresponding with A&B concerning all matters in connection with the
receivership proceedings;

c) preparing the Notice and Statement of the Receiver pursuant to subsections
245(1) and 246(1) of the Bankruptcy and Insolvency Act;

d) attending two meetings with Margarita and Bennett Jones;
e) attending two meetings with Torys and Juan Guillermo;

f) preparing questions for Juan Guillermo, reviewing his responses and sending
follow-up questions;
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g) reviewing financial information concerning the Company;
h)  reviewing the EAI Transaction and the Assignment Transaction;

i) dealing with Torys regarding various matters in these proceedings, including
several information requests and the dispute as to whether Court approval is
required of any settlement of the Avicola Litigation;

) engaging with Barbados and Panamanian counsel to assist the Receiver with a
review of the subsidiaries, the Avicola Litigation and the EAI Transaction;

k) reviewing, commenting and executing a confidentiality agreement between the
Receiver and Juan Guillermo; and

)] corresponding with Stikeman Elliot LLP, Canadian counsel to the Cousins.

8.0 Conclusion and Recommendation

1. As a result of the transactions discussed in this Report, the Receiver is concerned
that EAl may have received inadequate consideration when it sold, conveyed or
transferred the shares of BDT and Arven to Juan Arturo. In addition to further
investigating the EAI Transaction and the Assignment Transaction, further
investigation is required into the Valuations of BDT, Arven and PAICA to assess the
reasonableness of the consideration paid by Juan Arturo to EAI for the shares of BDT
and Arven.

2. Based on the foregoing, the Receiver respectfully recommends that this Court make
an Order granting the relief detailed in Section 1.1(1)(c) of this Report.

All of which is respectfully submitted,

KSV KOFMAN INC.,

SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF
XELA ENTERPRISES LTD. AND

NOT IN ITS PERSONAL OR CORPORATE CAPACITY
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Court File No. CV-11-9062-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)
THE HONOURABLE ) FEIOAY TuE
A )
JUSTICE M CBEMEN ) DAY OF Juc¢ 2019
MARGARITA CASTILLO
Applicant
-and -

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED,
FRESH QUEST, INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ
and CARMEN S. GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez

Respondents

ORDER
(appointing Receiver)

THIS MOTION made by the Applicant for an Order pursuant to section 101 of the
Courts of Justice Act, R.S.0. 1990, c. C.43, as amended (the “CJA”) appointing KSV Kofman
Inc. as receiver and manager (in such capacities, the “Receiver”) without security, of all of the
assets, undertakings and properties of Xela Enterprises Ltd. (the “Debtor”) acquired for, or used
in relation to a business carried on by the Debtor, was heard this day at 330 University Avenue,

Toronto, Ontario.

5+
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ON READING the affidavit of Margarita Castillo sworn January 14, 2019 and the
Exhibits thereto and on hearing the submissions of counsel for Margarita Castillo and Xela

Enterprises Ltd., and on reading the consent of KSV Kofman Inc. to act as the Receiver,

SERVICE

l. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
is hereby abridged and validated so that this motion is properly returnable today and hereby

dispenses with further service thereof.
APPOINTMENT

2. THIS COURT ORDERS that pursuant to section 101 of the CJA, KSV Kofman Inc. is
hereby appointed Receiver, without security, of all of the assets, undertakings and properties of
the Debtor acquired for, or used in relation to a business carried on by the Debtor, including all

proceeds thereof (the “Property”).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and
all proceeds, receipts and disbursements arising out of or from the

Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent
security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;



(c)

(d)

(e)

6]

()

to manage, operate, and carry on the business of the Debtor, including the
powers to enter into any agreements, incur any obligations in the ordinary
course of business, cease to carry on all or any part of the business, or

cease to perform any contracts of the Debtor;

to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including without limitation those

conferred by this Order;

to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of the Debtor or any part

or parts thereof;

to receive and collect all monies and accounts now owed or hereafter
owing fo the Debtor and to exercise all remedies of the Debtor in
collecting such monies, including, without limitation, to enforce any

security held by the Debtor;
to settle, extend or compromise any indebtedness owing to the Debtor;

to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the

name and on behalf of the Debtor, for any purpose pursuant to this Order;

to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to the Debtor, the Property or the Receiver, and to
settle or compromise any such proceedings. The authority hereby
conveyed shall extend to such appeals or applications for judicial review

in respect of any order or judgment pronounced in any such proceeding;
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(k)

M

(m)

(n)

(0)
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to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its

discretion may deem appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts

thereof out of the ordinary course of business,

(i) without the approval of this Court in respect of any transaction not
exceeding $250,000, provided that the aggregate consideration for

all such transactions does not exceed $1,000,000; and

(i1) with the approval of this Court in respect of any transaction in
which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario
Personal Property Security Act, or section 31 of the Ontario Mortgages

Act, as the case may be, shall not be required;

to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;

to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;

to apply for any permits, licences, approvals or permissions as may be

required by any governmental authority and any renewals thereof for and
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on behalf of and, if thought desirable by the Receiver, in the name of the

Debtor;

(p) to enter into agreements with any trustee in bankruptcy appointed in
respect of the Debtor, including, without limiting the generality of the
foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor;

(q) to exercise any shareholder, partnership, joint venture or other rights

which the Debtor may have; and

(r) to take any steps reasonably incidental to the exercise of these powers or

the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Debtor, and without interference from any other Person.

4, THIS COURT ORDERS that, notwithstanding any other provision in this Order, the
Receiver shall not take any steps to commence, direct, interfere with, settle, interrupt or
terminate any litigation between the Debtor and its subsidiaries and/or affiliates and any third
party, including the litigation involving or related to the Avicola companies (as defined and
further set out in the affidavit of Juan Guillermo Gutierrez (“Juan”), sworn June 17, 2019). Such

steps shall include but not be limited to:

a) selling or publicly marketing the shares of Lisa S.A., Gabinvest S.A., or any shares

owned by these entities;

b) publicly disclosing any information about the above-mentioned litigation and/or the
Receiver’s conclusions or intentions, provided that the Receiver may disclose such
information to Juan and Margarita Castillo (“Margarita”) and their counsel upon Juan and
Margarita each executing a non-disclosure agreement in a form reasonably acceptable to
the Receiver, and if the Receiver does disclose such information, conclusions or

intentions, the Receiver shall disclose equally to Juan and Margarita;
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c) replacing counsel in the above mentioned litigations; and

d) engaging in settlement negotiations or contacting opposing parties in the above-

mentioned litigation.

This paragraph applies only until December 31, 2019 or such other date as this Court may order.
DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

3. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors,
officers, employees, agents, accountants, legal counsel and shareholders, and all other persons
acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the
foregoing, collectively, being “Persons” and each being a “Person™) shall forthwith advise the
Receiver of the existence of any Property in such Person's possession or control, shall grant
immediate and continued access to the Property to the Receiver, and shall deliver all such
Property to the Receiver upon the Receiver's request. The Receiver shall treat as confidential all

information received relating to litigation involving or related to the Avicola companies.

6. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting
records, and any other papers, records and information of any kind related to the business or
affairs of the Debtor, and any computer programs, computer tapes, computer disks, or other data
storage media containing any such information (the foregoing, collectively, the “Records”) in
that Person's possession or control, and shall provide to the Receiver or permit the Receiver to
make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that
nothing in this paragraph 5 or in paragraph 6 of this Order shall require the delivery of Records,
or the granting of access to Records, which may not be disclosed or provided to the Receiver due
to the privilege attaching to solicitor-client communication or due to statutory provisions

prohibiting such disclosure.

7. THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other electronic system of information storage, whether by independent service
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provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and
providing the Receiver with any and all access codes, account names and account numbers that

may be required to gain access to the information.

8. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords
with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Receiver’s entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Receiver, or by further Order of this Court
upon application by the Receiver on at least two (2) days notice to such landlord and any such

secured creditors.
NO PROCEEDINGS AGAINST THE RECEIVER

9. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10. THIS COURT ORDERS that all rights and remedies against the Receiver are hereby
stayed and suspended except with the written consent of the Receiver or leave of this Court,
provided however that this stay and suspension does not apply in respect of any “eligible

financial contract” as defined in the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
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amended (the “BIA™), and further provided that nothing in this paragraph shall (i) empower the
Receiver or the Debtor to carry on any business which the Debtor is not lawfully entitled to carry
on, (ii) exempt the Receiver or the Debtor from compliance with statutory or regulatory
provisions relating to health, safety or the environment, (iii) prevent the filing of any registration

to preserve or perfect a security interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the Debtor, without written consent of the Receiver or

leave of this Court.

CONTINUATION OF SERVICES

12. THIS COURT ORDERS that all Persons having oral or written agreements with the
Debtor or statutory or regulatory mandates for the supply of goods and/or services, including
without limitation, all computer software, communication and other data services, centralized
banking services, payroll services, insurance, transportation services, utility or other services to
the Debtor are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with or terminating the supply of such goods or services as may be required by the
Receiver, and that the Receiver shall be entitled to the continued use of the Debtor's current
telephone numbers, facsimile numbers, internet addresses and domain names, provided in each
case that the normal prices or charges for all such goods or services received after the date of this
Order are paid by the Receiver in accordance with normal payment practices of the Debtor or
such other practices as may be agreed upon by the supplier or service provider and the Receiver,

or as may be ordered by this Court.

RECEIVER TO HOLD FUNDS

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of
payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
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opened by the Receiver (the “Post Receivership Accounts”) and the monies standing to the credit
of such Post Receivership Accounts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any

further Order of this Court.

EMPLOYEES

14. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of
the Debtor until such time as the Receiver, on the Debtor's behalf, may terminate the
employment of such employees. The Receiver shall not be liable for any employee-related
liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of
the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in
respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner

Protection Program Act.

PIPEDA

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and
to their advisors, but only to the extent desirable or required to negotiate and attempt to complete
one or more sales of the Property (each, a “Sale”). Each prospective purchaser or bidder to
whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation of the Sale, and if it does not
complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all
such information. The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner which is in all
material respects identical to the prior use of such information by the Debtor, and shall return all
other personal information to the Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, charge, possession or management (separately and/or
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collectively, “Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the “Environmental Legislation”), provided however that nothing herein shall
exempt the Receiver from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Receiver shall not, as a result of this Order or anything done in
pursuance of the Receiver's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.

RECEIVER'S ACCOUNTS

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges unless
otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to
the Receiver shall be entitled to and are hereby granted a charge (the “Receiver's Charge”) on the
Property, as security for such fees and disbursements, both before and after the making of this
Order in respect of these proceedings, and that the Receiver's Charge shall form a first charge on

the Property in priority to all security interests, trusts, liens, charges and encumbrances, statutory
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or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the
BIA.

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass its accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

20.  THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates
and charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may
consider necessary or desirable, at such rate or rates of interest as it deems advisable for such
period or periods of time as it may arrange, for the purpose of funding the exercise of the powers
and duties conferred upon the Receiver by this Order, including interim expenditures. The
amount of such borrowing shall not, subject to further order of this Court, exceed $500,000
before December 31, 2019. The whole of the Property shall be and is hereby charged by way of a
fixed and specific charge (the “Receiver's Borrowings Charge™) as security for the payment of
the monies borrowed, together with interest and charges thereon, in priority to all security
interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any Person,
but subordinate in priority to the Receiver’s Charge and the charges as set out in sections

14.06(7), 81.4(4), and 81.6(2) of the BIA.

22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.
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23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule “A” hereto (the “Receiver’s Certificates™) for any

amount borrowed by it pursuant to this Order.

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.

TERMINATION OF RECEIVERSHIP

25. THIS COURT ORDERS that the Debtor may make a motion to this Court for the
termination of the receivership upon receipt by Margarita of the judgment debt owing to her by
the Debtor, plus receivership fees and expenses, and that upon such motion the burden shall be

on Margarita to justify that it remains just and equitable to continue the receivership.

SERVICE AND NOTICE

26. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/sci/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute
an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the

following URL *http://www.ksvadvisory.com/insolvency-cases/case/xela-enterprises’.

27. THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile

transmission to the Debtor's creditors or other interested parties at their respective addresses as
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last shown on the records of the Debtor and that any such service or distribution by courier,
personal delivery or facsimile transmission shall be deemed to be received on the next business
day following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.

GENERAL

28. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

29. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of the Debtor.

30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, Panama
Guatemala, Barbados, Bermuda, Venezuela or Honduras to give effect to this Order and to assist
the Receiver and its agents in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such orders and
to provide such assistance to the Receiver, as an officer of this Court, as may be necessary or
desirable to give effect to this Order or to assist the Receiver and its agents in carrying out the

terms of this Order.

31. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
for the recognition of this Order and for assistance in carrying out the terms of this Order, and
that the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

32. THIS COURT ORDERS that the Applicant shall have its costs of this motion, up to and
including entry and service of this Order, in the amount of $40,000, all inclusive, to be paid by
the Receiver from the Debtor's estate with such priority and at such time as this Court may

determine.
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33. THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party

likely to be affected by the order sought or upon such other notice, if any, as this Court may

s <
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SCHEDULE “A”
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT §

l. THIS IS TO CERTIFY that KSV Kofman Inc., the receiver (the “Receiver”) of the
assets, undertakings and properties Xela Enterprises Ltd. acquired for, or used in relation to a
business carried on by the Debtor, including all proceeds thereof (collectively, the “Property”)
appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the “Court”)
dated the ~ dayof _ ,20 (the “Order”) made in an action having Court file number

CV-11-9062-00CL, has received as such Receiver from the holder of this certificate (the

“Lender”) the principal sum of § , being part of the total principal sum of
$ which the Receiver is authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per
cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the
Order or to any further order of the Court, a charge upon the whole of the Property, in priority to
the security interests of any other person, but subject to the priority of the charges set out in the
Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the

holder of this certificate.
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6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Order and as authorized by any further or other order of the

Court.

e The Receiver does not undertake, and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of the Order.

DATED the day of ,20

KSV Kofman Inc., solely in its capacity
as Receiver of the Property, and not in its
personal capacity

Per:

Name:
Title:
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Appendix “B”



Ultimate Beneficiary - Shareholder|

Gutierrez Family

XELA ENTERPRISES LTI
Parent
(Canada)

XELA INTERNATIONAL
INC

Corporate Services
(Canada) INACTIVE

TROPIC INTERNATIONAL
LTD.

Holding Company
56.6%

(Canada)

EMPRESAS ARTURQ
INTERNATIONAL
Holding Company

(Barbados)

'SCMN GLOBAL FOOD
TRADERS
100%

(Canada)
INACTIVE

FERESH QUEST INC.
100%
Melon Importing
(UsA)

CLOSED

BADATOP HOLDINGS'
INC.

Holding Company
(Barbados)

Adminstradora de
Restaurantes 5.A-33.33%

Agroprocesso Avicolas, S.A
3333%

Alimentos para animales,
S.A.33.33%

Avicola de Palin, S.A. T
33.33%

EXCEL FARMING INC
100%

(USA)
INACTIVE

PREPARED FOOD
SERVICES INC,

100%
(USA) INACTIVE

Avicola del Pacifico,
S.A.33.33%

GABINVEST SA. XELA GLOBAL BOUCHERON
100% RESOURCES UNIVERSAL CORP
Holding Company 100%
(Panama) Recruitment Services. Corporate Services
(Canada) Dormant (Panama) INACTIVE
MUSKOKA FINANCE LISASA. CRYSTAL DEL PACIFICO
100% 100% SA
(Panama) Holding Company
DORMANT (Panama) Holding Company
(Panama)
BLUE WAY HOLDING ARPOL INVESTMENTS
COR CoRP
100%
Floida Residence Holding Company
(Panama) nama)
INACTIVE) INACTIVE
AVICOLA
33.33%
Poultry
(Guatemala)
PAHULA SA
100%
Crecimiento, S.A. Holding Company  —
(Guatemala)
Distribuidora Avicola
del Norte, .A. 33.33% MAYACROPS SA
100%
CutFlowers& |1 METROBOWL SA
El Liano, S.A. 33.33% Vegetables T
(Guatemala) f———  Bowling Complex
(Guatemala)
Escobio, S.A. 33.33%
MARCO POL

Avicolas Las Margaritas,
S.A.33.33%

Cerro Colorado, S.A.
33.33%

Incubacion, S.A.
%

CompaniaAlimenticia de
Centroamerica, SA. 33.33%

Importadora de Alimentos
de Guatemala S.A. 33.33%

Industria Avicola del
Norte, S.A. 33.33%

Compania Importadora

La Perla, S.A. 33.33% 4

Industrial Avicola del
sur, S.A.33.33%

Compraventra de
Productos Alimenticios

Inversiones Empresariales,

5.A.33.33%

Reproductores
Avicolas, S.A. 33.33%

Inversiones torre
Nova, S.A. 33.33%

Los Abetos, S.A.
%

san Juan, S.A. 33.33%

Multiplicacion, S.A.

Sistemas y Equipos,
S.A.33.33%

San Jose El Recuerdo,
S.A.33.33%

Pollo Rey, S.A.
33.33%

Villamorey, S.A.
33.33%

33.33%
Ice Cream Chain
(Guatemala)

GREENHILL
INVESTMENTS

(Panama)

LATIN AMERICAN
BROCURMENTLTD.

100%
Technical Services
(Barbados)
CLOSED

IAL SA
100%
INACTIVE
(Guatemala)
Fruta Mundial

EXCOSURSA DE
v
100%
Melon Farm
(Honduras)
CLOSED

231
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Court File No.

ONTARI O
SUPERI OR COURT OF JUSTI CE
( COWERC!I AL LI ST)

IN THE MATTER OF THE COVPANI ES' CREDI TORS ARRANGENMENT
ACT, R S.C. 1985, c. G 36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COWROM SE OR
ARRANGEMENT OF XELA ENTERPRI SES LTD.

Appl i cant

This is the Cross- Exam nati on of JUAN
GUTI ERREZ on an Affidavit sworn June 17, 2019, taken at
the offices of Network Reporting & Mediation, 100 King
Street West, Suite 3600, Toronto, Ontario, on the 26th
day of June, 20109.

APPEARANCES

JASON WOYCHESHYN ) Solicitors for Margarita Castillo
W LLI AM BORTOLI N )

JEREMY OPQOLSKY ) Solicitors for Xela Enterprises Ltd
STEFAN CASE )




%<ami nation of Juan Gutierrez

CASTILLOV. XELA ET AL

Page 2 Page 4
INDEX OF PROCEEDINGS --- UNDER ADVISEMENT NO. 9 .....cooveveiercreen. 75
--- UNDER ADVISEMENT NO. 10 .......ccovvvvrrirernens 78
DESCRIPTION PAGE NO. --- UNDER ADVISEMENT NO. 11 ......cccovvviriiienee, 79
JUAN GUTIERREZ, SWOM ......coomvrrvvveerrnnisensanns 5 --- UNDER ADVISEMENT NO. 12 ......cccoeevvriirenens 81
EXAMINATION BY MR. WOY CHESHYN: ....ocoovvvrrienrirnnns 5 --- UNDER ADVISEMENT NO. 13 ..o 83
RE-EXAMINATION BY MR. OPOLSKY: ...ovvrvrrrenrirnns 142 --- UNDER ADVISEMENT NO. 14 .....ccooveveevirene 83
CONTINUED EXAMINATION BY MR. WOYCHESHYN: .............. 142 --- UNDER ADVISEMENT NO. 15 ..o 106
--- UNDER ADVISEMENT NO. 16 ....ccceoverrvrrrernen. 109
INDEX OF EXHIBITS
INDEX OF REFUSALS
--- EXHIBIT NO. A: Letter to Torys LLP and Notice of REFERENCE NO. PAGE NO.
EXAMINGLON... c.ovvovveveeeeeeeeseseseseeeseenees 10 - REFUSAL NO. 1 ..o, 49
--- EXHIBIT NO. B: Corporate profile search for Xela - REFUSAL NO. 2., 51
dated JUNe 26, 2019 ......ooeoeeveeeeeeeeeer 21 - REFUSAL NO. 3 ..., 114
--- EXHIBIT NO. C: Undertakingsfrom Mr. Korol ....... 67 === REFUSAL NO 4 ..................................... 121
-——- EXHIBIT NO. D: XelaCreditor List preparw June 1St, === REFUSAL NO 5 ..................................... 124
D019 86 == REFUSAL NO. 6 ..o 124
- EXHIBIT NO. E: Answers to undertakings of Cal == REFUSAL NO. 7 ..o, 125
ST s N 92
--- EXHIBIT NO. F: Corporate search for 10357235 Canada
e OSSO 107
Page 3 Page 5
INDEX OF UNDERTAKINGS 1 --- UPON COMMENCING AT 12:35 P.M.
REFERENCE NO. PAGE NO. 2| JUAN GUTIERREZ, Sworn
--- UNDERTAKING NO. 1 .....ccooviiiiiicricienee, 17 3 EXAMINATION BY MR. WOYCHESHY N:
--- UNDERTAKING NO. 2 .....cceoviirierecrenee, 26 411, Q. You are Juan Guillermo Gutierrez?
--- UNDERTAKING NO. 3 ..o 37 5 A. Yes
--- UNDERTAKING NO. 4 ......cccovverrerrerrenne 68 6| 2. Q. You acknowledge you're under oath?
--- UNDERTAKING NO. 5 .....ccoevrirrrereceeee 74 7 A. Sorry?
--- UNDERTAKING NO. 6 .....ccevrrrrierirsreene 80 8| 3. Q. You acknowledge you're under oath, sir?
--- UNDERTAKING NO. 7 ..cocverrreriececeee, 88 9 A. Yes, | know.
--- UNDERTAKING NO. 8 ..ot 89 10 4. Q. Youswore an affidavit in this
--- UNDERTAKING NO. 9 ..ot 93 11 proceeding on June 17th, 2019. Do you have a copy of
--- UNDERTAKING NO. 10 ......cccoveiierecrerenene, 93 12| that affidavit?
--- UNDERTAKING NO. 11 ....cceevieeieeeeee e, 95 13 A. Yes.
14| 5, Q. | understand, sir, you swore the
15| affidavit in support of Xela's application made under
INDEX OF UNDER ADVISEMENTS |16 the Companies Creditors Arrangement Act?
REFERENCE NO. PAGE NO. 17 A. Correct.
--- UNDER ADVISEMENT NO. 1 .....coooeveiercreenen. 20 |18|6. Q. For the purposes of the examination,
--—- UNDER ADVISEMENT NO. 2 ....ccoveerirctieecrene 25 |19 I'll refer to that act asthe CCAA; and when | do
--- UNDER ADVISEMENT NO. 3.....coooeiirererens 26 |20 that, you'll understand what I'm referring to?
--- UNDER ADVISEMENT NO. 4 .....ccoceevereecrrenn. 36 |21 A. Yes
--- UNDER ADVISEMENT NO. 5 ....ccceevvivrriririenns 44 122|7. Q. You aso sworeyour affidavit, sir, in
--- UNDER ADVISEMENT NO. 6 ...ccoovveerriirrienenne 45 |23|  opposition to Margarita Castillo's motion to have a
--- UNDER ADVISEMENT NO. 7 ..ccovverrrrrieienienns 71 |24  receiver appointed over Xela?
--- UNDER ADVISEMENT NO. 8......ccccevvevrrrrrrrenn. 72 |25 MR. OPOLSKY: Hedid not. Hesworein

Network Reporting & Mediation

Page: 2 (2-5)



Examination of Juan Gutierrez

CASTILLOV. XELA ET A%

Page 6 Page 8
1| support of this affidavit and the CCAA application. 1|17. Q. Inpreparing for today's cross-

2 BY MR. WOY CHESHY N: 2 examination, you reviewed your affidavit again?

3 Q. Allright. Sir, just soI'm clear, 3 A. Yes

4| your affidavit is not in opposition to Margarita's 4| 18. Q. Didyou identify any errors during that

5 motion for areceiver? 5 review?

6 MR. OPOLSKY: The affidavit isswornin 6 MR. OPOLSKY: We have one numerical

7 support of the CCAA proceedings. 7| correction and perhaps | will speak to that because

8 MR. WOYCHESHYN: Will itbereliedonin | 8| that would facilitateit.

9 submissions in opposition to Margarita's motion fora | © MR. WOYCHESHYN: Sure.

10 receivership? 10 MR. OPOLSKY: | don't believethat it's
1 MR. OPOLSKY: We understand that those 11 material. But for completeness, at Paragraph 66 of
12 motions are being heard together -- 12| the affidavit, the paragraph refers to amounts owing
13 MR. WOYCHESHYN: Yes. 13|  from Xelasubsidiaries both in 2018 and in 2014.
14 MR. OPOLSKY': -- and that they are 14| Thosetotals appear in the financial statements but
15 alternatives to each other. But nonetheless, this 15 are amisreading of the total amount. If | can direct
16|  affidavit was sworn in support of the CCAA 16|  your attention to Page 126 of the record, which is at
171 application. 17| TabE.
18 BY MR. WOYCHESHYN: 18 MR. WOYCHESHY N: These are the notes to the
19 Q. | takeit, sir, that does Xela does 19 non-consolidated financial statements for Xela
20 Margarita Castillo's motion to have areceiver 20 Enterprises Ltd for the period ending May 31st, 20157
21 appointed? 21 MR. OPOLSKY: That's correct. You'l see
22 A. Xela, or Xela, what it's supporting is 22| that on this page it references the gpproximately
23| goingto a CCAA asthe best alternative to protect the |23|  $25,000,000.00 figure halfway down the page.
24| rightsof all creditors and stockholders. 24 MR. WOYCHESHYN: Yes.
25 Q. Andthe CCAA proceeding being planned |25 MR. OPOLSKY: That figureis not the full
Page 7 Page 9

1 to bein preference to the appointment of areceiver? 1| total, which should be at the bottom of the page,

2 A. ltisbecause--itisour preference 2| whichis38.8 million.

3 in the sense that it's the most fair and appropriate 3 MR. WOYCHESHYN: Right.

4| way to befinding a solution that is equitable and 4 MR. OPOLSKY: Similarly, in 2018, if | can

5 reasonable for al creditors without exception, 5|  direct you to Page 142 of the record.

6 including Margarita Castillo, and al so to protect the 6 MR. WOYCHESHY N: These are the notes to the

7 rights of stockholders. 7| non-consolidated statements of operations for Xela

8 Q. I didn't ask you why you prefer one 8 Enterprises for the period ending May 31st, 2018?

9 method over the other, | just asked whether you prefer | 9 MR. OPOLSKY: That'scorrect. You'll seeon
10 a CCAA over thereceiver. | take your answer as being |10 Page 142 of the record the figure of approximately
1 yes. Do | havethat right? 11} $8,000,000.00 near the end of the page?

12 A. Yes itis. 12 MR. WOYCHESHYN: Yes.

13 Q. Doyou prefer Xelaor Xela? 13 MR. OPOLSKY: Again, that figure omitted
14 A. Either way. It'sno preference. 141 some of the other line items and should be, if you
15 Q. You haveacopy of your affidavit in 15|  flip over the page to Page 143, approximately

16|  front of you, sir? 16|  $22,000,000.00. | don't believe that this materially
17 A. Yes, | do. 171 changesthe content of the affidavit. But if you

18 Q. | takeit before you swore your 18| would like arevised affidavit, we'd be happy to

19 affidavit you reviewed it carefully? 19 provide it.

20 A. Yes. 20 BY MR. WOYCHESHY N:

21 Q. Youwanted to make sureit was accurate 21| 19. Q. No, that'sfine. You adopt those

22 -- 22| correctionsthat your counsel just stated on the

23 A. Yes 23 record, Mr. Gutierrez?

24 Q. -- and truthful? 24 A. Yes.

25 A. Yes 25| 20. Q. Other than those changes, no other
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Page 10 Page 12
1 changesto your affidavit, sir? 1 BY MR. WOYCHESHY N:
2 A. Not that I'm aware of. 2| 27. Q. Thank you. Mr. Gutierrez, just to
3|21 Q. Soasfar asyou're aware, your 3 clear up some nomenclature for today's examination.
4|  affidavit remains accurate and truthful ? 4| Weadready talked about Xela. And when I'm referring
5 A. Yes 5| to Xela, I'mreferring to Xela Enterprises Ltd, and
6| 22. Q. Your affidavit starts by listing your 6|  you're comfortable with that?
7 name and says that you live in the city of Toronto. 7 A. Sorry?
8 Isthat correct, sir? 8| 28. Q. When| refer to Xela Enterprises Ltd
9 A. That'scorrect. 9 today, I'm going to call it Xela.
10| 23. Q. What'syour address? 10 A. Yes. That's okay.
11 A. It's47 York Mills Road, Unit 212, 11} 29. Q. You're comfortable with that?
12 Toronto. 12 A. Yes
13| 24. Q. I'mshowing you, sir, aletter and a 13| 30. Q. Whenl refertoLisa-- L-I-S-A,
14| notice of examination from my office to one of your 14]  capital Speriod, capital A period -- I'll just refer
15|  counsel at TorysLLP. Theletter is dated June 25, 15|  toitasLisa and you're comfortable with that?
16 2009 and attaches a notice of examination for today's 16 A. Yes.
17| date. Doyou seethat? 171 31. Q. If you could turn, please, sir, to
18 A. Yes 18|  exhibit ---
19| 25, Q. Haveyou seen this document before? 19 MR. OPOLSKY: Before we do that, can we go
20 A. Thispage, yes. 20 off the record to discuss keeping track of the
21 MR. WOYCHESHYN: If we can mark that asthe |21 exhibits?
22| first exhibit. 22 MR. WOYCHESHYN: Sure.
23| --- EXHIBIT NO. A: Letter to Torys LLP and Notice of 23| --- OFF THE RECORD (12:45P.M.) ---
24| Examination 24| --- UPON RESUMING (12:45 P.M.) ---
25|  BY MR. WOYCHESHYN: 25 BY MR. WOYCHESHYN:
Page 11 Page 13
1| 26. Q. | takeit you have not brought any 1] 32. Q. If you could turn to Exhibit M asin
2| documents with you today, sir? 2 Mary of your affidavit, sir. Thisis, as| understand
3 MR. OPOLSKY: Counsel, the request -- Mr. 3 it, the current organizational chart of Xela, isthat
4 Gutierrez has not brought any documents with him. 4 right?
5 MR. WOYCHESHYN: | takeit in support of the 5 A. ltisright.
6| application that Xelais making, the evidence will be 6| 33. Q. Soif welook on theleft-hand side of
7| theaffidavit of Mr. Gutierrez, the attachments 7 Exhibit M, thisis Page 231 of the application record,
8|  thereto and the transcript from this cross- 8|  we seeat the very top the Gutierrez family ultimate
9| examination? 9|  beneficiary dash shareholders of Xela and then towards
10 MR. OPOLSKY': That's our understanding, 10 the left, one of the subsidiaries of Xelaisacompany
11 subject to, of course, any report that the proposed 1 called Gabinvest SA., G-A-B-I-N-V-E-S-T?
12 monitor putsin. 12 A. That's correct.
13 MR. WOYCHESHYN: Do you anticipate such a 13| 34. Q. Xelaowns 100 percent of Gahinvest?
14|  report coming up pre the hearing? 14 A. That's correct.
15 MR. OPOLSKY: That's our understanding, but 15| 35. Q. And one of, if wefollow the lines, one
16|  wedon't control the monitor and that will be up to 16 of the subsidiaries of Gabinvest is Lisa, the company
17|  the monitor. 171 wejust mentioned before, right?
18 MR. WOYCHESHYN: WEéll, the report won't come |18 A. That's correct.
19 prefiling the application, right? 19| 36. Q. Gahinvest owns 100 percent of Lisa's
20 MR. OPOLSKY: The application has been 20 shares?
21 filed, but there will be a-- | anticipate that there 21 A. Correct.
22| will beareport of the proposed monitor in support of 22| 37. Q. Then Lisain turn holds a 33.33 percent
23| the CCAA filing, which is custom. However, I'm not 23 interest in Avicola?
24| the monitor nor am | counsel to the monitor, so your 24 A. Yes. It'sagroup of companies.
25|  questions are best posed to those parties. 25| 38. Q. Right. So for today's examination,
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1| when | refer to Avicola, | will be referring to each 1152, Q. Andin best interest of Xela?
2 of those group of companies. |sthat acceptableto 2 A. Correct.
3] you? 3| 53. Q. | takeit at all timesyou did your
4 A. To each of them or to all of them? 4 best and do your best, sir, to meet those duties?
5| 39. Q. Caollectively. Collectively to all of 5 A. That'scorrect.
6|  them. 6|54. Q. Xelahastwo directorsright now, is
7 A. Okay. 71 that right?
81 40. Q. Isthat fair? 8 A. That'scorrect.
9 A. That'scorrect. That'sagroup. 9| 55. Q. You'reonedirector?
10| 41. Q. Your affidavit makes referencesin a 10 A. Yes.
11 number of instances to the Cousins -- capital C 11| 56. Q. Calvin Shieldsisthe other director?
12 Cousins, spelled like the family. | just want to be 12 A. Correct.
13 sure that | know which individuals you're referring 13|57, Q. Mr. Shieldsisabout 88 years old?
14 to. Sol takeit that when you say Cousinsin your 14 A. | don't know his exact age, but it's
15| affidavit, you're referring to four individuals: Juan 15| probably around there.
16 Luis Bosch Gutierrez, Felipe Antonio Bosch Gutierrez, |16 | 58. Q. Youknow himto bein hiseightiesfor
17 Dionisio Gutierrez Mayorga and Juan Jose Gutierrez |17 sure?
18 Mayorga? 18 A. Absolutely. Yeah.
19 A. Mainly them, yes. 19|59, Q. Helivesin Florida?
20| 42, Q. Who elseisincluded in the Cousins 20 A. Correct.
21} whenyou useit? 21| 60. Q. Does Xelahold any board meetings?
22 A. Waéll, they all have siblings and there 22 A. Wehaven't had one for awhile.
23 isalso an aunt and they all form the samegroup. So |23 Recently had one.
24| but the four you mentioned are the controlling parties |24| 61. Q. | understood that prior to the last six
25| of thisissue. 25 months, Xelas last board meeting wasin 2016. Does
Page 15 Page 17
11 43. Q. Theaunt that you mentioned in your 1 that sound right?
2 last response, sir, that's | sabelle Gutierrez De 2 A. | dont recal exactly when that may
3 Bosch? 3 have been.
4 A. Correct. 4| 62. Q. When was the most recent board meeting
5| 44. Q. When you use the word Cousins, it's 5 of Xela?
6|  thosefiveindividuals plustheir sibling relatives? 6 A. | don't remember the exact date, but it
7 A. Correct. 7| wasaweek or two weeks ago.
8] 45. Q. Let'stalk, sir, about your role with 8| 63. Q. Wasthat afaceto face meeting with
9 Xela. You'rethe president of Xela? 9| youand Mr. Shields?
10 A. That's correct. 10 A. It wasdone over the telephone
11} 46. Q. You've had that role since 20007? 1 conference.
12 A. Correct. 12| 64. Q. Arethere any minutes from that
131 47. Q. You'vebeen adirector of Xela 13 meeting?
14| throughout that period aswell? 14 A. Thereisone, yes.
15 A. Yes 15 MR. WOYCHESHYN: Subject to any claimsfor
16| 48. Q. Aspresident of Xelal takeit you 16|  privilege, which I'm sure you'll let me know, Counsal,
17 understand you have various duties that you oweto the |17 can we get a copy of the minutes?
18 company? 18 MR. OPOLSKY: Yes.
19 A. Yes, | do. 19| --- UNDERTAKING NO. 1
20| 49. Q. You have aduty to act honestly? 20 BY MR. WOYCHESHY N:
21 A. Pardon? 21| 65. Q. Leaving aside the two directors, | take
22| 50. Q. You have aduty to act honestly? 22 it your evidence, sir, isyou're the only officer of
23 A. Of course. 23| Xela?
24| 51. Q. Ingood faith? 24 A. Correct.
25 A. Yes 25| 66. Q. If you could turn up Paragraph 42 of
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Page 18 Page 20
1| your affidavit, sir? Thisis Page 11 of your 1178. Q. Thenif we go to Page 3 of this
2| affidavit, Page 20 of the application record. 2 document, we see your name as a director and officer
3 A. Page 20? 3 since 19 -- as adirector since 1998 and an officer
4| 67. Q. Yes. Paragraph 42. 4 since 2000 and then on Page 4 it lists Juan Jose
5 A. Forty-two. 5 Rodriguez as an officer. Do you see that?
6| 68. Q. You state, "In my role as president, | 6 A. Yes
7| amthe only current member of Xela's executive 71 79. Q. According to this, it says he was an
8 management team.” | just want to make sure that we're| 8 officer starting in April 2012. | takeit your
9 using similar language. When you say you'retheonly | 9 evidence, sir, isheisno longer an officer?
10| current member of Xela's executive management team, |10 A. He'sno longer.
11|  areyou saying that you're Xela's only officer? 11| 80. Q. When did that cease to be the case?
12 A. I'mthe only officer, the only 12 A. ldon'trecal. | dont. It'salong
13 executive, the only employee. There's nobody else 13 time ago.
14 working at Xela 14] 81. Q. Can| get an undertaking for the date
15| 69. Q. Areyou an employee of Xela? 15| of hisresignation or removal as an officer, please?
16 A. | don't know if technically yes because 16 MR. OPOLSKY': I'll take that under
17 I haven't been paid in years, but | am representing 17 advisement.
18|  Xela. I'mthe only one there. 18| --- UNDER ADVISEMENT NO. 1
19| 70. Q. You say that's been for years? 19 BY MR. WOY CHESHY N:
20 A. Correct. 20| 82. Q. Soyour evidence, sir, isthis
211 71 Q. You know who Juan Jose Rodriguez is? 21 corporate profile report just hasn't been updated?
22 A. Yes, | do. 22 A. Obviously not because he's not a
23| 72. Q. HeisaU.S. attorney with the law firm 23 director anymore.
24| Carey Rodriguez? 24| 83. Q. Sorry, just to be clear, it doesn't
25 A. Correct. 25 list him asadirector. It lists him as an officer.
Page 19 Page 21
1] 73. Q. That'sbased in Miami? 1 A. Oranofficer. Sorry, | meant an
2 A. Correct. 2 officer. He's never been a director.
3| 74. Q. | understand that he has been 3 MR. WOYCHESHYN: We'll mark that as the next
4 representing Xelasinterest in the Avicolalitigation 4 exhibit, please.
5 inthe U.S,, isthat right? 5| --- EXHIBIT NO. B: Corporate profile search for Xela
6 A. Xelahasn't been involved in the 6| dated June 26, 2019
7| Avicolalitigation directly. It'sawaysbeen Lisa 7 BY MR. WOY CHESHY N:
8|  whoisthe one that holds those shares. 8| 84. Q. Back to Exhibit M asin Mary, sir, of
9| 75. Q. But with respect to Lisa, Juan 9 your affidavit, Page 231 on the application record. |
10 Rodriguez isthe advisor to Lisain the U.S.? 10| know we talked about Gabinvest and Lisa on the | eft-
11 MR. OPOLSKY': You can answer whether he'son |11 hand side of the diagram, but if we turn to the right-
12 the record, but | would counsel you to not discuss 12 hand side, we a so see that there's a subsidiary
13 anything that relates to advice he's given you or any 13 called -- and pardon my Spanish -- but Empresas Arturo
14 communications you've had with him. 14 International ?
15 THE DEPONENT: Yeah. He has been in the 15 A. That's correct.
16 record. 16| 85. Q. That'sahundred percent -- Xelaowns
17 BY MR. WOYCHESHY N: 17 100 percent of Empresas Arturo International ?
18] 76. Q. I'mshowing you a corporate profile 18 A. That's correct.
19 search for Xelatoday, pulled today. Sorry. You see 19] 86. Q. That'saBarbadian company?
20 at the top right-hand corner it says June 26, 20197 20 A. Yes
21 A. Yes 21| 87. Q. Itakeitit hasheld that interest in
22| 77. Q. Thentheregistered officeis 2225 22 Empresas Arturo International for a number of years?
23 Sheppard Avenue East. We can agree that that's the 23 A. Yes.
24 old address of Xela? 24| 88. Q. | takeit that the Arturo name comes
25 A. That'scorrect. 25| from your father?
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Page 22 Page 24
1 A. That's correct. 11101. : . .
. .| takeit that no independent valuation
2/89. Q. Thenmoving to the eft on Page 231, 2| hes begn conducted by a busi r?gssval uer of the Avicola
3| Exhibit M of your affidavit, it lists Tropic 3| shares?
4 International Ltd that Xela holds a 56.6 percent 4 A. There's been several valuations done,
5| interest in that company. Do you seethat? 5| but they have been all done by people related to us.
6 A. Yes 6| Yes.
71 90. _ Q. You acknowledge, sir, that Margarita 71102. Q. S0 noindependent valuer has valued the
8| Cadtillo ownsthe other 44.4 percent? 8|  Avicolashares?
o A. Yes, that's correct. 9 A. Independ -- in the past it was. Not
10| 91. Q. Thenunderneath TropicisFresh Quest (10|  recently.
1 : . o . "
" :r;(;eatrr\](;tfgﬁtrgl ng to this, it saysit's closed. Did 103. 0. Whe_n you say - -
' 12 A. Butitwas-- it wasdonetwiceinthe
13 A. That's correct. 13 past.
14192, Q. Anddol haveitright that asof in 14| 104. ) )
15| late 2015 iswhen all the assets of Fresh Quest were |, Q. Inthe past five years has avaluation
| Sold? | A No. It farther then tht
17 A. Fresh Quest, yes, it closed then. 17| 105 e S .ar e hen S _
18| Fresh Question didn't have any assets, just an office. ~ Q. AtExhibit B to your affidavit, B asin
19| 93. Q. Let merephrase. The only asset that 12 Bob, you include a dlide deck from Eduardo San Juan.
20| Tropic had wasitsinterest in Fresh Quest, right? 20| 106 A. Yes
21 A. That'scorrect. ' Q. Mr. San Juan, heis an employee of one
22104, Q. Sowiththeclosing of Fresh Quest, 21| of Xela'ssubsidiaries?
23| Tropic has no assets, right? 22 A. ltwas.
24 A. That's correct. 21107 5 Hewas?
25| 95, Q Back to the left-hand side of the 24 A. Itwas Yeah. Hesnot Currenﬂy
25| working for Xelaor its direct subsidiaries.
Page 23 Page 25
1 , . . : . 1
| e oty shou s et njwca | @ oy aupera-
3| Lisaistheindirectly wholl OV\,/ned subsidiary of : MR OPOLSKY: I'm sorry, Counsel. Was your
4 Xela? y y y 3 questlonat_thet_lmethat he did this valuation or is
f 4| your question did he ever work for Xela?
> A. Correct. 5/ BY MR. WOYCHESHYN:
6| 96. Q. When | use the phrase Avicola shares, 6| 109. o
7| canwe agree that what I'm referring to is Lisa's Q. Thequestionisheisan employeeof a
8 interest in the Avicola group? 7| Xelasubsidiary and the answer was he's no longer an
9 A. Can you repeat the question? 8| employee--
10| 97. Q. Sure. When | usethe phrase the 12 110 A. Correct.
111 Avicolaor the Avicola shares, what I'm referring to : Q. --of Xelaor any of its subsidiaries.
12 isLisas one-third interest in the Avicolagroup. Is |11|  When did he stop being an employee?
13| that acceptableto you? 12 A. | don't -- | don't know for exact date.
14 A. Yes. 13 I would have to check, but | don't know.
15| 98. Q. Wecan agree, sir, that the Avicola 141 111. .
Q. Canyou advise me of that, please?
| o o el ] i 0R0L S il ke
18 A Y%y ' | b aSK:SDeQReT\'DVISEM ENT NO. 2
19| 99. Q. | takeit we can agree that other than 18 BY MR. WOY CHESHY N: .
201 the Avicola shares, thereisno realizable value in 19| 112. _ o
21| any of Xelasdirect or indirect subsidiaries? Q. Theslide deck that you provided isin
22 A. That's correct. 20 Spanish, and Footnote 1 of your affidavit says that a
23] 100. O. Andthevaluedf the Avicolash _ ;; transllation isurg;a_r(\j/vay anV?/W:j” ber[]Jrovided ina
. n e value or tne Avicolasnares|Is supplementar idavit. edon't have a
24| potentialy hundreds of millions of dollars? 23 sugglementarz affidavit. Do you have atrandlation of
25 A. Correct. 24 this dide deck, sir?
25 MR. OPOLSKY: We'rein the process of
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Page 26

Page 28

1 getting that to you. We have aversion of the 1| understand were getting atranslated copy. But Mr.
2| trandation. We need to put it in asworn affidavit 2| SanJuan's evidence, according to you, in the slide
3| andwewill get it to you. 3|  deck, isthat the share value of the Avicolasharesis
4| --- UNDERTAKING NO. 2 4| approximately U.S. 550,000,000, | have that right?
5 BY MR. WOYCHESHY N: S A. Yes. That'scorrect.

6 6| 124. .

113. Q. Thank you. We can agree, though, that Q._ | take_lt you ado_pt that as, from your

7| toyour knowledge, Mr. Gutierrez, that Eduardo San| /|  perspective, afair anount in terms of the amount that

8| Juanis not achartered business valuer? 8| they'reworth? _

9 A. | don't know for sureif he hasa 9 A. Itsanamount sustained by the
10 chartered or not. But he's an expert finance guy and 12 valuation and the information available for doing it.
11 he'sdone many valuations. 125. Q. Right. But what I'm curiousis, do you
12| 114 Q. Do you still have communicationswith ~ [2|  support that evidence or do you say that the value is
13| him? 13| actually lower than 550,000,000?

151115 ) ) 15 higher than that.

' Q. Canyou ask him whether heisa 16| 126. _ . 5
16 chartered or certified business valuer? - Q. Soat aminimum it's 550,000,000 U.S.”
17 MR. OPOLSKY: Well take that under 18| 127 A. Correct.
18 advisement. * Q. Wecanagreethat Xelaisnot an
19| --- UNDER ADVISEMENT NO. 3 19| operating business?
20 BY MR. WOYCHESHYN: 20 A. That'scorrect.
211116. o . 21128, o

Q. Inyour affidavit, sir, you mention Q. Wecan agreethat Xelaisin liquidity

22| that practically the only buyer of the Avicolashares |22  crisis?
23 isthe Cousins, do | have that right? 23 A. Yes.
24 : 24
el 117 A. That's correct. 129. 0. Xeaisinsolvent?

' Q. Has Xéeaever tried to market the 25 A. | think so.

Page 27 Page 29

1| Avicolasharesto someone outside the family? 1|130. ,

2 A. We have attempted to find potential 2| your aﬂ‘?i. d a\il\{te” let's look at Paragraph 38 of

3 .

; 118buyers unsuccessfully. 3 A. Sorry, what paragraph?

' Q. Whenisthelast timeyou tried that? 4| 131. o

5 A. ldon'trecal. Butit's-- | don't 5 2 m: ::y_ggm, pardon me.

6 remember. | can't tell you a date because | don't 6| 132 ' y-aght

7 remember the date. ' Q. You say inyour second sentence, "As

8| 1109. . . . 7 described below, Xela has no active operations and is

Q. Fair enough that it's been over five 8|  insolvent” You seethat?

9 years? 9
10 A. Yes A Yes
111 120. | take it that i d 10/133 Q. Then turn over to Paragraph 47 of your

. Q. €1t tnal your evidence an . 1 affidavit. Page 21 of the record you start Paragraph
12 certainly your belief isthat the value of the Avicola |,, 47 with. "Xelais insolvent.” right?
13 shares would certainly be greater than Xelas 13 A Yes, » font:
14| liabilities? '
14
15 A. Absolutely. 134 Q. Sowecan agreethat Xelaisinsolvent?
16 15 . .
121. Q. | think based on your affidavit you say 16| 135 A. Yes I did. | diddready agree
17 that the -- you believe the unpaid dividends owing to ' Q. Just so we're using that term in the
18 Lisato be approximately 360,000,000 U.S.? 17| samefashion, sir, when you use the word insolvent, is
19 A. Yes. 18 it fair to say that what you mean by that is Xelais
20 19 its liabiliti ?
122. Q. And that'sjust for the unpaid unable to pay its I|ab|I|'F|&ea:_sthey blecome due?
. . 20 MR. OPOLSKY: | think that'salega
21 dividends? That's not the share value? 21 Lestion and he's referring to -
22 A. That amount ison paid dividends plus 99 q g »
23 interests MR. WQYCHESHYN. No, it'snot. He usgd the
24| 123 ) 23| word. I’m trying to understand what he means by it.
' Q. Thenif welook at Paragraph 13 of your |24 MR. OPOLSKY: WEéll, nonetheless, it'sa
25 affidavit, you refer to the slide deck, which | 25 defined term under the CCAA and there are severd
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Page 30 Page 32
1| criteriaunderitanditis--- 1 ask the question and he will answer.
2 MR. WOYCHESHYN: Counsdl, | don't need to 2 BY MR. WOYCHESHY N:
i know what the legal definitioniis. | (_jont need to 3 136- Q. Yes. When you used theword insolvert,
kngw What the'CCAA says. Yogr client used the word 4 sir, what you mean is Xelais unable to pay its
5 twicein his affidavit and I'm entitled to understand 5 liabilities as they become due, right?
6|  what he meant by that. So I'm putting to him a 6 A. What | mean isthat at the current
7| proposition that's a definition and if he acceptsit, 7| state Xelaisnot in aposition to do so, but it will
8 fine; if he doesn't and has a different definition, 8
9| that'sfine. 9| 137. T
10 MR. OPOLSKY: Nonetheless, itisalega ol de riSHt?TO pay its liabilities as they become
E :Erenéacn::i;:ﬂ\t'?zmg the legal term with respect to 11 A. At this current moment and the current
i 12 state, but that -- that can be changed any moment.
13 MR. WOYCHESHYN: Sorry, let him answer that. | 13| 13g. _
14| | don't need you to answer that. It's his affidavit, Q. Understood. But in that current state,
15 hiswords. I'm cross-examining him. 14} wecan agree thlar[ Xela has been insolvent since 2015?
16 MR. OPOLSKY: | understand that. Butyoure | -> _ A. Idontknow if exactly that date
17 cross-examining him on --- 10 gpplies.
17| 130. .
18 MR. WOYCHESHYN: On the word that he used. Q. Solet'slook. Stay with Paragraph 48
19 MR. OPOLSKY': Nonetheless, you're cross- 18|  of your affidavit. The last sentence: "Since 2015
20 examining him on --- 19 Xela has maintained a deficit of liabilitiesin excess
21 MR. WOYCHESHYN: To ask him the definition |20|  of assetstotalling more than $50,000,000.00." Do you
22| of theword that he used, his understanding of the 21 seethat?
23| word. Thereisnothing improper about the question. 22 A. Yes.
24 MR. OPOLSKY: You'redoing it in reference 231 140. Q. So can we agree that Xela has been
25 to thelega standard. 24 insolvent since 2015?
25 A. Xelahas been having difficulties
Page 31 Page 33
1 MR. WOYCHESHYN: And if he has adifferent 1 paying billsfor awhile. It'sin amore difficult
2 understanding, he can tell me. All | want to know is 2 situation today than it was before.
3 what he understood when he used that word. 3| 141. .
4 ) - Q. Okay. Soyou used the word insolvent,
5 him BNllthi.n(;tzgdeny\c();J z\Lljftlilr’wgl?h)ilrcr:ua dgf]?r?egs':(erm : sir, and you said we agreed that Xelais currently
o 5 insolvent. On your evidence, when did Xelabecome
6 in the CCAA --- 6 insolvent?
‘I MR WOYCHESHYN: No. Sowha'syour 7 MR. OPOLSKY: Hold on. Again, my objection
8|  objection? 8 is--
9 MR. OPOLSKY: My objection isthat's alegal 9 MR. WOY CHESHYN: On his--
10 guestion. The answer is-- Xelas legal positionis 10 MR. OPOLSKY: - that you're ask -
11 that all the criteria of the CCAA are... 11 MR. WOYCHESHYN: -- understandi ng of the
12 MR. WOYCHESHYN: Your objectionisthat my |12 term.
13 guestion about what | purport that he meant when he 13 MR. OPOLSKY: But you're using alegally
141 usedawordisalega question? 14| defined term and asking him for alegal conclusion.
15 MR. OPOLSKY: My objectionisthat hesnot |15 MR. WOY CHESHYN: No, I'm not. I'm using the
6] alawyer. 16|  definition that he adopted and I'm asking him when
17 MR. WOYCHESHYN: | know he'snot alawyer (17|  Xelabecameinsolvent. Thereis absolutely nothing
18 and that's why |I'm asking him what he meant by the 18 improper with that question.
191 word. 19 MR. OPOLSKY: Well, you're again -- the word
20 MR. OPOLSKY: Weéll, you're putting to him a 20 insolvent --
21 legal standard for the CCAA without identifying it as 21 MR. WOY CHESHYN: Y ou can object.
22 such. 22 MR. OPOLSKY: --is---
23 MR. WOYCHESHYN: He can agree with it or he |23 MR. WOYCHESHYN: If you have an objection,
24 can disagree with it. It'snot alegal question. 24|  dateit. But we're not going to go through this all
25 MR. OPOLSKY: Okay. WEell then can you re- 25 day. Soif you're not letting him answer the
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Page 34 Page 36
1 question, refuseit and I'll move on. 11 147.
2 MR. OPOLSKY: I'm objecting to your use of Q. Areyou sbleto answer that by way of
3 the word insolvent. Please ask your question in a 2 undertaking? . .
4| gifferent w. dh the questi 3 _ MR. OPOLSKY: We will takeit under
ay and he can answer the question. 4| advisement.
Z 14ZBY MR. WOYCHESHYN: 5| --- UNDER ADVISEMENT NO. 4
' Q. Okay. At Paragraph 47 of your 6 BY MR. WOYCHESHY N:
; afflda\'/Alt, s\:,;(elalsmsolvent. Y ou see that? 7 14?. Q. _Can we agree that how you use the term
9| 143 ' 8 insolvent in Paragraph 47 of your affidavit that Xela
' Q. That isthe current state of affairs, 9 has been insolvent within that meaning since at least
10 right? 10 January of 2017?
11 A. Correct. 1 A. Since January 2017?
12| 144. Q. When did Xela become insolvent -- 12| 149. Q. Correct.
13 MR. OPOLSKY: Sorry. That's--- 13 A. | don't recal the exact dates when --
14 BY MR. WOYCHESHYN: 14| when the bank accounts were seized, or frozen -- |
15| 145, Q. -- based on your use of that word? 12 don't know the term -- but that would be the moment
16 A. It'snot -- it's not an exact date. | when -- when that would be.
17| 150. L
17 cannot tell you an exact date because there's not an Q. Sometimein 2017?
18 exact date. It isinsolvent aswe're speaking, as 18 A. | think that's correct.
19|  this document was drafted. 19] 151 . .
20/ 148, . _ Q. If you have adifferent recol!ecnon,
Q. Soyou'rethe president and director of 20 you'll let me know by way of undertaking?
21| Xelaand you have no ideawhen Xela became insolvent? |21 A. I'm not certain about the year.
22 Isthat your evidence? 22 MR. OPOLSKY': He asked for an undertaking.
23 MR. OPOLSKY': I'm going to object to that 23 Well take that -- just to clarify, your request is if
24| guestion again. Don't answer that question. 24 Mr. Gutierrez has a different understanding of when
25 MR. WOYCHESHYN: On what grounds? 25| those events came to pass that he would let you know?
Page 35 Page 37
1 MR. OPOLSKY: On the grounds that you're 1 MR. WOYCHESHYN: Yes. If it'sayear other
2 asking him for alegal conclusion. The word insolvent 2 than 2017.
3|  isdefined with three criteriain the CCAA. You're 3 MR. OPOLSKY: Wewill give you that
4| asking him for alegal conclusion. 4| undertaking.
5 MR. WOYCHESHYN: Counsel, you'reinterfering | °| --- UNDERTAKING NO. 3
6 with the cross. I'm asking him repeatedly for his 6 BY MR. WOYCHESHYN:
7 understanding of the word insolvent; he has given that 1152, Q. Back to your Affidavit, sir. Paragraph
8 tome. Now I'm trying to understand when Xela 8 7. Thelast sentence at Paragraph 7, which is Page 12
9| insolvent based on how he understands that term. 9|  of therecord, "Under the supervision of this court
10|  Thereisnothing lega about that at all. 10 and the monitor, Xelawill use the stability provided
11 MR. OPOLSKY: Isyour question -- so | 11| by the CCAA to continue its involvement in ongoing
12 understand it -- based on solely that definition that 12 litigation with aview toward proposing a CCAA plan to
13| hegaveyou? 13| itscreditorsthat is consistent with the terms of the
14 MR. WOYCHESHYN: Yes. When it became 141 restructuring support agreement.” Y ou seethat, sir?
15| insolvent. 15 A. Yes.
16 MR. OPOLSKY: Which is that they couldnt 01153 5 | read that correctly?
17 meet their ongoing liabilities when they become 17 A. Yes.
18 insolvent? 18| 154.
Q. I'mcorrect that no CCAA plan has yet
19 :
. : you answer that question” 20 A. That's correct.
21 THE DEPONENT: Yesah. There'snot -- not a 21| 156, ' -
22| very specific date. It'sbeen agradual process - Q. I'mcorrect that the -- it's _
23| caused by multiple situations, including the fact that 22| anticipated that no CCAA plan will be proposed until
24| 4l Xela's bank accounts were frozen. 23| moniesarerecovered in the Lisaversus BDT lawsuit
25| BY MR. WOYCHESHYN: 24| currently underway in Florida? .
25 MR. OPOLSKY: You can answer the question.
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Page 38 Page 40
1 THE DEPONENT: Can you ask the question 1| the specific funds are the ones in question.
2| again? 2| 167. Q. Isee
3 BY MR. WOYCHESHY N: 3 A. It ’ if there i hat i
4| 156, . It'snot if there isn't money that it
Q. Yes. Based on the current state of 4| owed. It'sjust that if the specific funds are the
5| affairs, it's anticipated that no CCAA plan will be 5 ones that corresponding and they will.
6 proposed until monies are recovered in the Lisaand 6| 168. -
7 BDT lawsuit currently underway in Florida? 7 . Q Okay. Asypu undergtan_d i, if BDT
8 A. That'spartially correct. Because that winsthe Floridalitigation then it will receive the
) : T 8|  $14,000,000.00?
9|  would bethe caseif -- but thereis a possibility in 9 ' A' That's correct
10| some of the other actions that it could materialize 10/ 169 ' '
11| sooner. ' Q. And asyou understand it, if it loses
12| 157. 0. Just so we're clear, when we refer to 1; th&%gg?)g(l)it(i)g?iom it will not receive the
13|  thelisaand BDT lawsuit that's currently underway in $14,000,000. ; A .
14 Florida, you refer to that in your affidavit as the L . A. That isaposs b_|I|ty, but hlghly
15 Floridalitigation? 14 unllkely_because of the evidence material provesthe
16 A Corred 15 ownership of the money. _
17| 158 ' ' 16 MR. OPOLSKY: Can we clarify for the record
' Q. Thereisno other Floridallitigation, 17]  that when we refer to $14,000,000.00, we're speaking
18 right? 18 inU.S. currency?
19 A. No. 191 BY MR. WOYCHESHYN:
20| 159. Q. You agree with me? 20| 170, Q. Correct. Yes. Thank you. That
21 A. Yes 21 Florida litigation is scheduled for atrial |
22| 160. Q. Let'sjust look at Paragraph 8 of your ;i understand in November r?‘f 2019?
23| dffidavit, sir. You say, "The CCAA plan contemplates A. November of thisyear. Yes.
241 171.
24| twothings: first BDT, one of Xelds creditorsand a Q. Just so I'm clear then, based on what
25| company involved in the ongoing litigation, will 25| you last said, Paragraph 8 of your affidavit when you
Page 39 Page 41
1| contribute $6.3 million from proceeds received as a 1 say that BDT will contribute $6.3 million from
2 result of the litigation, which will be used to fund 2 proceeds received as aresult of litigation, the
3|  distributions to Xelas other creditors, including Ms. 3| sequence of eventsisthat BDT first needs to recover
4| Cadtillo." Thelitigation you arereferringtoin 4| at least that amount in the Florida litigation, right?
5|  that sentence, sir, isthe Floridalitigation, right? 5 A. Yes.
‘restill i ?
(; 161 A. Werestill in Paragraph 8: °| 172 Q. And only then will it contribute those
Q. Correct. 7| proceedsto allow Xelato make distributions to the
8 A. Yes 8|  creditors, do | have that right?
9| 162. Q. Asl understand it, in the Florida o A. Yes. Eventhough there are other cases
10| litigation there is approximately $13,000,000.00 U.S. |°| _ that arebeing litigated that could come on soon.
11| garnished in abank account, do | have that right? 1173, Q. I'monly asking about the Florida
12 A. That's correct. 12| litigation, sit, right now. So I'm clear, the 6.3
13| 163. Q. AndtheFloridalitigation isto see 13 miI_Iion_, ' _tal.<e it, refe_renced in Paragraph 8 of your
14| how much of that $13,000,000.00 BDT can recover, is | 14|  affidavit, isin Canadian currency?
15| that --- 15 A. Yes. Canadian currency. The 6.3.
1673 MR. OPOLSKY: Fourteen million. 16| 174. Q. Canwe agreethat if BDT loses the
. 1645Y MR. WOYCHESHYN: 17| Floridalitigation that there will be no distributions
. Q. Fourteen million dollars. 18 to the creditors under the current contemplated CCAA
19 A. BDT -- BDT hasaright to recover the 191 plan?
20|  full amount. 20 A. | cannot say that because, as | said
21| 165. . N 21 before, there are other -- other actions being
22 i abof:% rigrlftiy. But that iswhat the litigation 22 Iitigated_, there's other reﬂ_nlutionsthat arein -- '
23 A’ Thére's ajudgerment for that already 23 aready in the favour of Llsat_hat_vvould endupin
24| 166 ' ' 24 BDT. Sowe cannot say that it will be the only way.
' Q. | know. 25 It's other options.
25 A. Theonly litigation isto determine if
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11175. Q. Wejust confirmed amoment ago that the ; Eﬁg \IN(I:ZQ t espeak about them because | don't know full
2 6.3 million from BDT, that only relates to the Florida 3| 185 ge.
3 litigation, right? ' Q. Do you know whether thereisatrial
4 A. Whatever BDT collects on the dividends. 4| date currently scheduled in any of the Guatemala
°|176. Q. Correct. Inthe-- > proceedings?
6 A. Not necessarily - 3 _ A. | cannot answer that question with
. Q. -- Florida-- inthe Florida 8 186C erany.
8 Iitigatioﬁ? ' Q. Canyou answer by way of undertaking?
9 A. IntheFloridalitigation. But if 9 - MR.OPOLSKY: Wewill take that under
10 something else comes sooner, it would apply the same. 12 aS\IG%eIrEnF?T\'DVISEM ENT NO. 5
L8 Q. Isthereatrial date setin any of the 12|  BY MR. WOYCHESHYN:
12} other litigation matters? 13]187. _ L
13 A. There's another litigation that's just Q. DoesXelaor any of itssubsidiaries,
14| pending on an appeal resolution. 141 including Lisa, currently have any judgementsin any
15| 179. _ 15| of thelitigation relating to the Avicola shares?
" 2 lelgr?'smat? 16 ~A. | cannot answer that question with
17| 180 - InFanama 1; certainty because | don’t know the details.
o e et e 1 oot by ey o
e . o 19 undertaking whether Xela or any of its subsidiaries
19 d|V|dends_ withheld by Villamorey, which |'sthe 20| currently has any outstanding judgement anywhere in
20 Panamanian company that's part of the Avicolagroup, |5, the world in relation to the Avicolallitigation?
211 that the dividends that Villamorey has been holding of |, MR. OPOLSKY: Can you agree, Counse!, that
22 Lisa be paid immediately after netting an amount owed |, that -- thatlthis undertaking you're requésti ng ’
23| by Lisa That amount would be, accordingtothecourt |,,| o acthe previous one or are they two separate
24| order, paid to the disposition of the different court, 25 requests?
25| whichisthe 12th District Court, or 12th Circuit -- '
Page 43 Page 45
1 I'm not sure how it's called -- which isthe one that 1 MR. WOYCHESHYN: They are two separate
2 ruled in favour of BDT. So the fundswill goto BDT 2| requests.
3 instead of Lisa 3 MR. OPOLSKY: Can you clarify to me what
4| 181 Q. How much are the dividends under that g you relasg' r:/%;)YCH ESHYN: Because oneis atrial
5 H H f) . .
6 Panam:rl Iagélrﬁgker:gsvn E[He - don't remember the 6 date. Oneisatria date, to see whether there's
7| exact number, but if my memory doesn't fail me, it's | /| tria dates; and thisisto actually seeif there's
8| around $18,000,000.00 U.S. 8| any outstanding judgemerits.
9| 182. . ) 9 MR. OPOLSKY: Thank you. I'll take both --
Q. Perhaps I'm confused, sir, but | 10|  the same answer for both.
101 thought that what happened in Floridawas an 11 MR. WOYCHESHYN: So that's under advisement
11 enforcement of that Panamanian decisionand that the | 15| ¢ poth ri ght?
12| Panamanian court found roughly $19,000,000.00in |, MR. OPOLSKY: Yes
13| dividends owing and that what is happening in Florida |,,| ___ UNDER ADVISEM ENT N'O 6
14| isarecognition of that Panamanian decision. 15| BY MR WOYCHESHY N- '
15 A. It'spart of it, yeah. 16| 189 ' '
16| 183. Q. You'e saying it's part of it. Isit ' Q. When | refer to the Avicolalitigation,
17 part of it or isit? 17 sir, what -- just so we're clear, what I'm referring
18 A. Waell, if the Panamanian ruling is pald, 18 toiswhat you describein Paragraph 7 of your
19| the Floridawould be redundant, obviously. Theyre |1°|  afidavitat Page 11, where you refer to Xela pursuing
20 both related. 20 the restoration of Lisa's shareholder rights and
21| 184. . 21| payment of dividends.
Q. Thank you. Other than the Panamanian 22 MR. OPOLSKY: I'm sorry, you're referring to
22| proceeding that you just referred to which istied to a3l
23| theFloridalitigation, any other judgementsin - o4 MR. WOY CHESHYN: Paragraph 7.
24| judgements or trials pending? . C A Ao
e A. Thereare severa onesin Guatemala, 25 MR. OPOLSKY: -- Page 2 of his affidavit or
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Page 46 Page 48
11 Peage--- 1l exact number.
2 BY MR. WOYCHESHY N: 2 MR. OPOLSKY: Counsel, does whether it's
3(190. ; o 3| threeor four million, doesit really matter?
Q. Yes. Page 2 of hisaffidavit. Pardon : _ o
41 me. Youunderstand what | mean by Avicola 4 MR. WOYCHESHYN: Well, he's not even
5/ litigation, sir? 5| committing to that it'sin the ballpark.
6 A. Yes, | do. 6 THE DEPONENT: It'sin the ballpark.
7 . e . 7 . :
191 Q. TheAvicolalitigation has been ongoing | g ZOZBY MR. WOYCHESHYN
8|  s&ince 1998, do | have that right? ' Q. Okay. We can agree?
12 A. 1999. 9 A. Between three and four. Somewhere
192. Q. 1999. Asyou say in your affidavit -- 10|  around there. | don't know the exact number. You
11| |"'m happy to take you to it -- but it's over 100 11 asked mefor exact number. o
12 lawsuits, right? 12 MR. OPOLSKY: Arewe satisfied?
13 A. Yes. 13 BY MR. WOYCHESHY N:
14 . L 14 . .
193. Q. Inmultiplejurisdictions? 203. Q. Weresatisfied. That'sin U.S. funds,
15 A. Correct. 15| right?
16 . .
194. Q. Panama, you mentioned, right? 13 o0 A. Correct.
1; A. Correct. " Q. Sono morethan 4,000,000 U.S.?
195. Q. And Guatemala? 18 A. Not substantially more than four. It
19 A. Correct. 191  could be four and period, you know? | don't know the
20 20
196. Q. Canada? 20 5exact number.
21 A. Correct. ' Q. Inthe past five years -- actually,
21197, o Andin Florida? 22| justlet metake astep back. That judgement from the
23 A. Correct. 23| Bermudajudgement was from 2008, does that sound
24| 198, Q. Sowe can agree that the Avicola oo nont?
A 25 A. That' :
25 litigation is now 20 years old? at's correct
Page 47 Page 49
1 1
2| 199 A. Correct. 206. Q. Other than the Panama judgement that
' Q. | know this may be corrected by way of 2| you referenced earlier, there's no other judgements
3 undertaking, but my last question with respect to 3|  that you canrecall at thistime?
4| judgement was any outstanding judgements that were 4 A. Nofinal judgements.
5 owed to Xelaor any of its subsidiaries related to the 5| 207. Q. Inthe past five years, has Xela
6 Avicolalitigation. Thisquestion isabit different. Lo P years,
- . ; .| 6 received amonetary -- and when | Xela, | mean Xela
7 Other than the Bermuda's judgement which was in Xelas . T .
; 7 and any of its subsidiaries -- received a monetary
8 favour, have there been any other judgements that have .
. . o 8 settlement offer to resolve all the Avicola
9 been paid in Xelaor any of its subsidiaries favour o
10 in relation to the Avicolallitigation? 0 litigation?
. ’ . 10 MR. OPOLSKY: Hold on one second. | think
1 A. No other judgement -- no other fina ; o
12 judgement has been issued other than the one we just 1 that would be subject to settlement privilege.
. S 12 MR. WOYCHESHYN: No. If it hasreceived an
13| gpokein Panama, which is under appeal. 13 . i -
14| 200 . _ offer it wouldn't be pr|V|Iege_d. .
' Q. The Bermudajudgement that we just 14 MR. OPOLSKY:: | think whether it has
15 referenced, we can agree that that was roughly 15 received or given an offer would be both be
16|  $3,000,000.00 U.S.? 16|  privileged.
17 A. | don't recall the exact number. My 17 MR. WOYCHESHYN: Disagree.
18 memory tells me more like four. 18 MR. OPOLSKY: WEéll, I'm going to instruct
19 19 '
201. Q. | don't mean to be unfair, it'snot a you not to answer the guestion.
. 20| --- REFUSAL NO. 1
20 memory test. One second. Actually, why don't we do .
o = Lo 21 BY MR. WOYCHESHY N:
21 it thisway: if your recollection is that the recovery 22| 208
22 on the Bermuda judgement is something greater than ' Q. Inthe past five years has Xela or any
23 U.S. $3,000,000.00 or was greater than U.S. 23 of its subsidiaries received an offer -- not telling
24 $3,000,000.00, you'll et me know? 24 me what the offer is, but have they received an offer
25 A. I'mnot sureif | cantell you the 25 to pay out any dividends owing to Lisa?
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Page 50 Page 52
1 MR. OPOLSKY: Sorry, just so | don't repeat 1| 215. , , ,
2| my earlier objection, are you asking whether someone 2| ingr c?ed :‘;utrozvr:g;ne?z:lsmate?gr; ror };(r)(ljj' :]e
3 has come along and said, 'Here, have some money' and 3 ' hetl; el t ffy qlﬁ : b €9 adl 9 th
4 they've said no, or are you asking whether someone has 4 \"A\V ) :er ??yat' iﬂm ofters have been made in the
5 come along and said, 'Here, have some money as long as 5 VICOI\‘?I‘FIQI%PISE.SKY' That'
6 you give up your other rights? Because oneisan 5 ' : at.s correct. .
7| offer of money and the second is a settlement offer. ; MR. WOYCHESHYN: An_d yvhether there's been
8 BY MR. WOYCHESHY N: any offers or payments of future d|V|_dends?
8 MR. OPOLSKY : If the offer ispart of a
9| 209. ) ) )
Q. Either or. Hasthere been any offer, 9|  settlement offer, my instructions are not to answer
10| any monetary offer -- not telling me the anount -- 10|  questions about the settlement offers received or
11 made to Xelawith respect to either the Avicola 11 settlement negotiations or any settlement process
12 litigation or the unpaid dividends? 12|  whatsoever.
13 MR. OPOLSKY: I'll instruct you that if 13 MR. WOY CHESHY N: Just for the record, given
141 someone has offered Xelaor any of its subsidiaries 14|  that your client has put those mattersin issuein
15 money without c_ondmons or a settlement you can 15 Paragraphs 7 and 86 of his affidavit, my position at
161 answer the question, but not to answer any questions 16|  the hearing before Justice McEwen will be that to the
1; about settlement offers that you'vereceived. 17| extent that thereis any settlement privilege, that
1o _ THEDEPONENT: Nobody hasofferedmoney |18  gettlement privilege was waived when he put forward
” without the condition. . 19 that evidence.
1 21OBY MR. WOYCHESHYN: 20 MR. OPOLSKY': Let's pause for amoment while
' Q. The offer with condition that you just 21 | look at the affidavit to see what you're referring
22| referred to, again, | don’t want to know any details 22| to. That'sfine, Counsel. We disagree and we'll
23 about it, but has that been made in the past five 23 disagree on the record saying that he'll receive the
24| years? 24 benefit of settlements does not waive his privilege
25 MR. OPOLSKY: Hold on. It'sthe same thing. 25 over the substance or the essence of settlement
Page 51 Page 53
1 I'm instructing him not to answer, which is he will 1 discussion through our office. | understand your
2 not answer. Settlement privileged is atwo-sided 2 position and | hope you understand mine.
3 privilege. Itisnot histowaive alone. Hewill not 3 BY MR. WOYCHESHY N:
4 ' 4
answer any que@_on_s about sett_l ement proposals that 216. Q. 1 do. Feel free, Mr. Gutierrez, to
5| Xelaor itssubsidiaries has received. 5 . .
look at the wording that we just looked at. So at
6| --- REFUSAL NO. 2 S
. 6 Paragraph 7 of your affidavit, top of Page 3 when you
7 BY MR. WOYCHESHY N: 7 v . . .
8 211 say, "Xela stands to obtain the benefit o_f J_udgements,
' Q. Just so we'reclear, | don't accept 8 settlements and the payment of future dividends that
9| that. Butl will moveon. Your evidence, sir, is 9 are capable of offering substantial recoveriesto all
10|  that Xela stands to obtain the benefit of judgements, 10 of its creditors." Do you see that?
11|  settlements and payments of future dividendsin the 1 A. Yes
12 ' itigati ight? 12
Avicolalitigation, do | have that right~ 217. Q. Would you agree with me, sir, that
” A._ Through --- 13| sincethe Avicolalitigation started in 1999, Xela
14 MR. OPOLSKY: Can you repeat that question? ; T ’
. 14| always stood to obtain the benefit of judgements,
15 BY MR. WOYCHESHYN: 15 L -
16| 212 _ . settlements and payment of future dividends? _
' Q. Yes. Xeastandsto obtain the benefit 16 A. | don't understand what you mean with
17 of judgements, settlements and payments of future 17 your question.
18|  dividendsinthe Avicolalitigation? 18| 218. . -
) 2 . . Wdll, your evidence, sir, isthat
19 Q : , Sif,
20| 213 A. Throughits subsidiary Lisa 19|  ditting here today Xela stands to obtain the benefit
' Q. Soyou agree with me? 20 of judgements, settlements and payment of future
21 A. Yeah. Lisagetstheresults. 21 dividends and that would allow for recovery to the
22| 214. . 22 creditors. My proposition to you is that ever since
Q. Breaking th_at down, ather th?n the 23 Xelastarted the Avicolalitigation in 1999 it wasin
23 Bermuda and Panama judgement, there's no other .
24| judgementsthat you know about? 24| that position. e . .
25 : 25 A. Thelitigation started in '99 precisely

A. No final judgements that I'm aware of.
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Page 56

1| torecover those dividends that were withheld from | 1| Lisa'sshareholder rights. Can we agree that the CCAA
2 Lisaand from Xela 2| protectionisonly in response to Margarita's motion
3| 219. : , 3| forareceiver?
4 in 1998)(ellQ ;%t‘;oc?t)oyggngfai? ?%?? t\;lvtletjhucr}]g%mit : A. A CCAA - CCAA isrequired and is the
5 settlements and payment of future dividends? ' 5| best optionin order to be al_aleto procure the_b&et
6 A. | don't understand what you mean 'Wi th 6 reaolutlon_for all cre(_:htors, |nclud_|ng MargarltaT
7 the —- y . 71 Actudly, in my text it says especialy Ms. Castillo.
e -- with your wording. But Xela started the - - - :
8| litigation then looking to obtain that. There'sa 8| Sothatthe CCAA is required for improving the
9 di L ) 9 possibilities for everybody who isinvolved in thisto
ifferent situation then than now. 10| bepaid off
10) 220. Right. But the hope, | takeit, when 111228 P '
11 Xelast%rted t%e I itigation in 29’99 was té obtain . Q (_)ther than Ms. Castillo's motion to
12| either ajudgement, a settlement or the payment of 2| havearecelver gppointed, what else has changed that
13 f T L e 13 necessitates, in your evidence, sir, the need for CCAA
uture dividends, right~ 14| protection?
14 A. Itwasto obtain and recover itsrights i . e :
15| asashareholder and the dividends. That is%orrect. > _A. Thefinancial situation requires --
16| 991 _ 16 requires the restructuri ng and the assistance of the
Q. That'saways been what it's been 17| protection of the CCAA in order to be able to protect
171 seeking in the last 20 years of litigation, right? 18|  therights of all the creditors.
12 e Iitigr;\ti c')l'nhat has been what's been pursued with  |19| 229. Q. Wecan agree, sir, that there'sno
20| 292 ' 20 restructuring until there'srecovery in the Florida
’ Q. For 20 years? 21 litigation?
21 A. You're making it sound confusing for me |22 A. That is probably the case, but that's
22| because, yeah, it has been 20 years of litigation 23| why the monitor will be assisting in developing the
23 because the jurisdictions where thislitigation is 24| proper plan.
24 being held are very slow, it's alot of procedural 25| 230. .
25 issue?s, alot of rec)(;ursmthat arefiledpin al Q. Well, we spoke earlier that the plan
Page 55 Page 57
1 directionsthat delay things. So beingin litigation 1|  won't even come out until there will be recovery in
2 for 20 years wasn't our plan, but thisis very normal, 2|  theFloridalitigation, right?
3 or very normal in that jurisdiction. 3 A. That'sapossibility, but not the only
41223. Q. | don't mean to confuse you and : 2310 prion.
5 certainly no oneintends to be in litigation for 20 " Q. I'mgoingto put it to you, sir, that
6|  years. Butlet me put it another way. The Avicola 6| theonly thing that has changed that necessitate, on
7 litigation, since its inception, has always been 7| your evidence, the need for CCAA protection is the
8 focused on Lisa enforcing its shareholder rights and 8|  commencement of my client's motion to have a receiver
9]  trying to recover unpaid dividends at its core? 9| appointed. Do you agree or disagree with that?
10 A. That was the reason why the lawsuits 10 A. Canyou repeat the question?
111 werefiledinthefirst place. 11 MR. WOYCHESHYN: Madam Reporter, did you get
121224, Q. That's always been the focus of the 21 e
13 litigation? 13 THE REPORTER: Sorry. Can we go off for a
14 A. That isthe reason of litigation. 4] second?
15| 225, _ ) 15| --- OFF THE RECORD (L:38 P.M.) ---
Q. Staying with Paragraph 7. So you say 16| --- UPON RESUMING (1:38 P.M.) ---
16|  Xelastands to obtain the benefit of judgement, 17|  BY MR. WOYCHESHYN:
17| settlements and payment of future dividends, and then | 18| 232, . .
18|  you continue the next sentence: "That iswhy CCAA Q. I'putittoyou, sir, that the only
19 protection is necessary." Do you see that? 19 basiswhy Xelais seeking CCAA protection now is
20 A. What is exactly -- that's not exact 20 because of the commencement of Margarita Castillo's
21 wording? Oh, yes. 21 motion to have a receiver appointed.
22| 226. 22 A. My position isthat the CCAA isthe
Q. Youseetha? 23 best aternative to protect the rights of Margarita's
;i A. Yes. 24 interests as well as the other creditors and as well
221. Q. But wejust talked about that the 25| asthe stockholders.
25| Avicolalitigation has always been about enforcing
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Page 58 Page 60
11233 , 1 is severa actions that are advancing that are
. Q.' Xelacould ve brought a CCAA 2 recovering therights of Xelaor Lisa-- actualy Lisa
2| application ayear ago, right? 3| directly, Xelaindirectly -- on those shares and
3 A. | guessit would be possible, but at 4 divi dez(,js y
4| that point there wasn't -- it wasn't in our -- our 5| 243 '
5|  possibility at that moment. ' Q. But no monetary judgements other than
°|234. Q. Right. My proposition to you, sir, is 3 the on'ef wave E{r"lhked _about '%T?n arr:a? ot
7| itwas done in response to Margarita Castillo's motion | 4 - WO Inereispossibiliiestog
8| forareceiver. monetary recoveriesin Guatemalain the near future.
, 91244, . . .
9 A. It'soneof thereasons. But the main Q. Right. But no judgement right now,
10| reason is because Xela needsto get the creditor 10| that's my point.
11| protection to protect the rights off all share -- all 11 MR. OPOLSKY: Areyou asking whether a
12| the-- @l of the creditors, including her, especially 12| judgement exists right now?
13 her, and that's been established already in the 13 BY MR. WOYCHESHY N:
14]  affidavit more than once. 14| 245,
15| 235, o Q. Correct. .
Q. One of your motivationsin seeking CCAA |15 A. |think | already said clearly that
16|  protection is protecting Margarita as a creditor? 16|  thereisno fina judgements. It'salot of actions.
17 A. Yes 171 Andas| explained to you, the litigation system, the
18] 236. : 18|  systemin Latin Americais different than here,
. Q. . Can_ We agree that_ with respect to the 19 particularly in Guatemalathere's alot of recourses.
29| Avicolalitigation that there is no predictable 20| Sothere'salot of resolutions that get all kinds of
20 deadline by which there will be a settlement? 21 Gifferent r res that delavs th 9 tcome. That'
21 A. | don't think thereis apredictable 29 : efe,” ECOUrses ays the outcome. . S
22| datefor anythingin litigation. why it's been 20 years. But aft_er 20 years we're
23 etting to the end of it. Thereisvery few recourses
23| 237 Q. Soyou agree with me? 24 Igeft k y
24 A. Wadll, | think it's no -- there's 25| 246. , :
25 nothing in lifethat is certain for surein the Q. How many outstanding pieces of
Page 59 Page 61
1} future. Sothereissome high probabilities, but 1 litigation are there right now?
2 certainty is never for anything. 2 A. | don't know the exact number, but
3238, Q. Other than the pending Florida j 5 47theresover a100.
4 litigation and Panama litigation, can we agree that ' Q. Right now there's over 100 outstanding
5| there'sno predictable deadline by which Xelastands | 5 pieces of litigation?
6|  tobenefit from ajudgement in the Avicolalitigation? | 6 A. There's 28 companies. That'swhy each
7 A. You said Panamaand Florida? 7| case, multiply it by 28.
8| 230. 81248. : e .
Q. Yes Q. Soover 100 pieces of litigation, sSir,
9 A. Thereisalso possibilitiesin 9] and your evidence, just so | understand what you just
10 Guatemala. Soit's not only in those two cases. 10|  told me, isthat you're getting close to the end?
11| 240, Q. Right. But isthere anything on the E 249 A. Insomeinstances, yes.
12 horizon, that is within the next 12 months, 16 months, ) Q. What do you mean by in some instances?
13 18 months, 24 months? 13 A. | cannot -- | don't know all the
14 A. Thereisvery good possihilities, yes. 14| details, | cannot answer for al in general. But |
15| 241. Q. Tl me about those. 15| cantell youthereis severa -- several actions that
16 A. | cannot. | can't teII.certain thin L arevery close to get to the end.
- - g3 17| 250. .
17 because first I'm not 100 percent aware of, I'm not Q. Okay. Well, you need to tell me which
18|  thelawyer, I'm not the expert in the matter. And 18|  ones.
19 other is because there islitigation in Central 19 A. 1 will need to go through alist of
20| Americathat it's at the stage where things are not 20| themand | don't have. But | cantell you that some
21 public yet. It'sadifferent system than here, so we 21| of the Avicola companies have recognized in court that
22 have to respect the rules. 22| they owedividends. Butthat'sall | cantell you.
23| 242. Q. Nothing else you can tell me about 23|  There'salot -- as| said before, alot of those
24| that? ‘ 241 thingsI'm not privy of because they are handled by
25 A. Alll cantél youisthereis-- there 2 lawyers.
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Page 62 Page 64
1 1
251. Q. Sitting here today there's nothing more 2| 266 A. No.
2| you can tell me about that? ' Q. You agree with me?
3 A. Onlegal issues| am not that expert. 3 A. Yeah, it was not the case in the past.
4
252 Q. Let'stalk about BDT. That's capital 4| 267 As recently as July 2017 BDT was a
5| B, capital D, capital T. You referred tothemat Page | 5| wholly owned subsidiary of Empresas Arturo
6 5 of your affidavit, Paragraph -- starting at 6 International, right?
7| Paragraph 16. 7 MR. OPOLSKY: What date?
g Jea A. Yes. 8 THE DEPONENT: What was the date again?
" Q. Yousay that therethat BDT has agreed 9 BY MR.WOYCHESHYN:
10| to act asa plan sponsor in the present CCAA 101 268. Q. July 2017,
11} application and then you say, "I understand that BDT |4 A. | don't believe so. | don't think so
12| jsaBarbados company that owns the intellectual ' . oy . N
13| property of achain of Venezuelan chicken 2 MR. OPOLSKY: Sorry, that's confusing. Are
14 restaurants.” Y ou see that? 13 you agreeing with him or are you disagreeing with him?
15 A .YeS ) 14 MR. WOYCHESHYN: On what?
16| 254 ' ) 15 MR. OPOLSKY: You asked the questionin a
' Q. When you say you understand that that's 16|  negative and he answered in anegative and I’ m trying
171 what BDT is, what's that understanding based on? 17| toclarify.
18 A. Well, that'swhat | know. 18 MR. WOY CHESHYN: | said as recently as July
191 255. Q. But how do you know that? 19| 2017 BDT was awholly owned subsidiary of Empresas
20 A. 1 know it from the past. 20| Arturo International and he said, no, | don't think
21| 256. 21| that'sright.
Q. Why do you know that from the past? 22 MR. OPOLSKY: Okay. Thank you.
;2 057 A. I'mnot part of BDT anymore. 23 BY MR. WOYCHESHYN:
: ' 24| 269. , , -
” 2 : légr?r\?(ljt ,that gSS&&yg?ﬁt&w Q. I'm showing you Exhibit 11 from the
25 because I'm not part of 5& anymore. 25 examination. It'sthe origina Exhibit 11 from an
Page 63 Page 65
1| 258. . 1| examination of you in July of 2017. Have alook at
. Okay. But th h ) . )
2| were :igght(?) a. But therewas atime when you 2| it. It'sacorporate diagram. And on the right-hand
3 A. When | was - when | was related to it j side, you'll seethat, accor_dl_ng to that diagram, BDT
4| indirectly, yes, that was the case. was avv_hol ly owned subsidiary of Empresas Arturo
5| 259. » o ) 5 International. Y ou see that?
Q. Wéll, it'snot just indirectly, sir. 6 A. Correct.
6]  Youwereaformer director of BDT? 71 270 -
7 A. Yeah. Well, at that time, yes, it was. ' Q. Do you remember me examining you back
8 8| i ir?
260. Q. Wecan agree that you were a director 9 n 201;’ S':(' s
9 of BDT between 2004 and 20097? 10| 271 ) )
10 A. 2004 and 2009? ' Q. Doesthat help your recollection asto
111 261. Q. Yes. 11| whether at that time BDT was awholly owned
12 A. Yes. 12| subsidiary?
13| 262. _ _ 13 A. Atthat timel was-- | thought so.
» (ﬁ _ Thfen In youerl q“ﬁ' OE there when you X 14| But you asked methat on a personal basis. | wasn't
say achain of Venezuelan chicken restaurants, what 15 : :
15| you're referring to there is Arturo's, right? ” representing Xgla_ On that time | was on aleave of
16 A Corect. P 2absence for -- since 2014 to 2017.
17 : '
263. Q. That'sthe chain of chicken restaurants 18 did Q. Ss[)rr]ryl,alstmlssed the |ast part. Sowhat
18|  named after your father? 1o I0you Sy the -
19 A. Correct. 20| 273 A. Soat--
20 :
264. Q. Thenyou say in Paragraph 17, "Neither Q. --part? 247 ' _
21|  BDT or PAICA -- isthat pronounced correct? PAICA? |?% A. --thetimel wasn't aware. When this
22 A. Correct. 22 happened, | wasn't aware of some changes that had
23| 265. Q. Soall capitals, P-A-I-C-A. You say Zi happened in the company while | was away. _
24| "Neither BDT nor PAICA are Xelasubsidiaries” That |oe . b‘MR' OPOLSKY: .S:Ir.ry’ YO%"Ie pztglt%h'm an
25| wamn't alwaysthe case, wasit, Sr? exhibit from cross-examination in July :
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1 MR. WOYCHESHYN: Correct. 1| 282.
2 MR. OPOLSKY: Other than being an exhibit on 2 Interna?i'onglr’;a you on the board of Empresas Arturo
3 that cross-examination, did this exhibit come from an 3 _
4| afidavit? : A. | wasinthe past.
5 BY MR. WOYCHESHY N: 283. Q. Do you know when you ceased to be on
6 5 ?
274. Q. No. You know who Mark Koral is, sir? 6 the board" . .
2 A Ves | do A. I'mnot sure. | will -- 1 haveto
8| 275 ' ' ' 7 check. | don't know. | don't recall.
' Q. Hewasthe chief financia officer of 8| 284.
9 Xela? Q. Canyou check_your records and let me
10 ’ A Hewas ves 9 know by way of undertaking?
11| 276 '  YEs 10 MR. OPOLSKY: Yes.
' Q. I'mshowing you and your counsel 11| --- UNDERTAKING NO. 4
12 undertakings from Mr. Korol in the proceeding that my |12 BY MR. WOYCHESHY N:
13 client commenced against Xelaand yourself. And if 13| 285. .
14 you look at undertaking 6, it asks Mr. Korol to Q. Do you recall even a ahighlevel what
o . 14} the nature of the transaction was that caused BDT to
15 produce an updated organization chart. The answer is 15 L
16 se Tab 6. And then that was answered on December 7 no longer be ayvholly owned subsidiary of Empresas
' . . T|16 Arturo International ?
17 2012. And then there's a chart that follows behind. 17 A No. | don't know the details
18 And, again, in Mr. Korol's response as chief financia 18| 286 ' ' '
19 officer it showsthat at least as of December 2012 ' Q. Then staying with the chart that we're
20|  that BDT was awholly owned subsidiary of Empresas |19 looking at, which is Exhibit C, under another
21| Arturo International. Do you seethat? 20 subsidiary of Empresas Arturo Internationa isa
22 A. Yes, asof 2012 that's correct. 21 company called Arven, A-R-V-E-N, which isaholding
23| 277. Q. You have no reason to doubt that as of 22 company in Barbados, and one of the wholly owned
. ”3 v )
24 December 2012, BDT was awholly owned subsidiary of |, , ch)kr)rseg:’?r lesof that is PAICA. Do | have that
25| Xela? Or pardon me, of Empresas Arturo International ? \ .
25 A. That's correct.
Page 67 Page 69
1 A. Asof December 2012, thisis correct. 1| 287.
2 MR. WOYCHESHYN: Thank you. Canwemark | , Q. Sowe Coh gres t(;‘.at - of aelclember y
3 that as an exhibit, please? 2012 PAICA was also an indirectly wholly own
' : - 3 subsidiary of Xela?
4 MR. OPOLSKY: What exhibit are we on? 4 A.” Asof December 2012, yes.
5 MR. BORTOLIN: C. . 5| 288, _
6| --- EXHIBIT NO. C: Undertakings from Mr. Korol Q. Do you know when PAICA stopped being a
7 BY MR. WOY CHESHY N: 6|  wholly owned indirect subsidiary of Xela?
8| 278. What' & h ir isth 7 A. | don't know the exact date, but my
ol Q al's not shown on here, Sir, Isthe 8|  understanding isthat was at the same time as BDT.
jurisdiction that --- . 9| 289. ' _ .
10 MR. OPOLSKY: Sorry, areyou still on Q. What's that understanding based on~
11 Exhibit C? 10 A. Oninformation my father gave me afew
12 BY MR. WOYCHESHY N: 11 days before he passed away.
131279 121290 He passed in June 2016?
Q. Yes, sorry. Empresas Arturo Q. Hep away In June -
14| International --- 12 A. Correct.
15 MR. OPOLSKY: Can you wait? 2L . Were donewith Exhibit C, sir. Back
16| BY MR. WOYCHESHYN: 15|  toyour affidavit, Paragraph 17.
17 :
280. Q. Yes. For each of the companies on the 13 MR. OPOLSKYY: Sev enteen.
18| diagram, and | think it's the same for exhibit -- ah, . THE DEPONENT: Sorry.
19 no. Let merephrase. Just to be clear, Empresas 1o BY MR. WOYCHESHYN:
201 Arturo International is a Barbados company? 292. Q. We're on Page 14 of the record.
21 A. That'scorrect. 20 MR. OPOLSKY: Counsel, we've been at this
22| 281. Q. Do you know the date when BDT stopped 21| for about an hour and a half. In the next ten minutes
. ' - 22| orsol'dliketo take abreak.
23
2| g awholy ownedsubsdiary of EMPresssAMIIO 5 MR. WOY CHESHYN: | think we can takeit now,
25 Al db not know the exact date 24| it tharsfine with you?
' ' 25 MR. OPOLSKY: That'sworksfor me.
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1| --- OFF THE RECORD (1:54 P.M.) --- 1 guestion.
2| --- UPON RESUMING (2:06 P.M.) --- 2| --- UNDER ADVISEMENT NO. 8
3 BY MR. WOYCHESHY N: 3 BY MR. WOYCHESHY N:
423 Q. Mr. Gutierrez, you acknowledge you're 4| 303. Q. Okay. ThetrusteeisAlexandria Trust
5| dtill under oath? 5 Corporation? | have that right?
6 A. Yes 6 A. That's my understanding from what Mr.
7| 294 Q. Paragraph 17 of your affidavit's where ; Doig told me.
8| you say you were advised by Patrick Doig, presidentof | °[ 394 o yoy have no direct involvement with
91 BDT, that both companies are owned by atrust of which | 9|  Alexandria Trust Corporation?
10| members of my family are beneficiaries. The both 10 A. None.
111 companies you're referring to there are BDT and PAICA, |11 305, , , o
12| right? Q. Turning over in your affidavit to Page
13 A. BDT and Arven. 12] 6 of your affidavit, Page 15 of the record, Paragraph
14| 205, 13 19 of your affidavit, you say BDT has aready loaned
Q. Arven. SoBDT and Arvenareownedbya |14  gypstantial amounts to Lisa on a secured basis to fund
12 ”“st;d,so Ar\;e;n, A"?'VG;E'Nf IS als;) no longer a 15| thelitigation surrounding Xela'sindirect interest in
- Subs "Aary(':” wet;t of Xela, correct: 16|  Avicola That'sto fund the Avicolalitigation,
18] 206 - Lorrect. 17| right? We're talking about the same thing?
" Q. Itceasedtobean indirect subsidiary 18 A. Avicolalitigation, correct.
;2 ﬁrorl:tr;d the same time that BDT and PAICA ceased to be, |19 306. Q. Thenin Paragraph 21 you say, "In
21 gt A Ves 20| January 2018 BDT sogght further security f_or the
22| 297 : 21 amounts that had continued to advance, which had
' Q. They'real part of the same 22| increased to approximately U.S. $46.8 million." Did |
23| transaction? 23| read that correctly?
24 A. Yes 24 A. Whereisthat?
25| 298. Q. SoBDT and Arven are owned by atrust. 2|307. Q. Paragraph 21.
Page 71 Page 73
1 Isthe name of the trust Alexandria trust? 1 A. Twenty-one. Yes.
2 AIexar'?dri;iiciué I:rrat;weéhe hame of the trust. 2| 308. Q. Dol haveitright that as of January
4| 209 ' 3| 2018that BDT had loaned $46.8 million U.S. to Lisa
' Q. Canyou ask Mr. Doig what the name of 4| with respect to the Avicolallitigation?
5  thetrustis? 5 A. Yes
6 ~ MR.OPOLSKY: Wewill take that under 61309. Q. Those funds were used to pursue the
] advisement. 7| Avicolalitigation?
8| --- UNDER ADVISEMENT NO. 7 8 A. That's correct.
9  BY MR.WOYCHESHYN: 9| 310. _ _
10/ 300. _ Q. | takeit that that amount, given that
Q. You say that members of your family are (10|  we'rein June of 2019, has increased?
11 beneficiaries of the trust. Which members of your 11 A. Ask me again the question. Sorry.
12 family, sir? 12| 311. .
13 A. | don't know. Q. Since January 2018, BDT has |oaned
14| 301 . 131 additional funds beyond the 46.8 million U.S. for the
' Q. Areyou abeneficiary of the trust? 14 Avicolalitigation, right?
15 A. | don't-- 1 am not. 15 A. That is my understanding.
16| 302. ) . 16| 312. . . -
Q. Soif you could ask Mr. Doig who the Q. Can you confirm either sitting here
17|  peneficiaries of the trust are? 17 right now or by way of undertaking that the amount
18 MR. OPOLSKY:: I'll take that under 18|  advanced by BDT in support of the Avicolalitigation
19|  advisement. 191 isnow over U.S. $50,000,000.00?
20 MR. WOYCHESHYN: If there's any refusal on |2° A. Fifty?
21| that, ssan dternative I'd liketo know which family  |**{313- o ity Fivezero.
22 members are beneficiaries of the trust. Same under 22 A. | don't have knowledge. But | would
23 advisement? 23 assume <o.
24 MR. OPOLSKY: Yes. | assumethat wasone |24|314. . .
; ; Q. Ifit'slessthan 50if you could let
25 question. But yes, | understand the alternative 25 me know by undertaking?
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Page 74 Page 76
1 MR. OPOLSKY: Wewill undertakeif he 1 agreement that you attach as Exhibit G to your
2 becomes aware that it's less than $50,000,000.00. 2| affidavit, do | have that right?
3| --- UNDERTAKING NO. 5 3 A. What isthat agreement?
4 BY MR.WOYCHESHYN: 41 326. ag
5| 315. . ) Q. Sure. N
Q. Mr. Doig hastold you, sir, that the 5 MR. OPOLSKY: Exhibit G?
3 ml%rgfal())/ol i(t)i((‘);’?tion spent is between $80,000.00and | 6| BY MR. WOYCHESHY N:
8 $100, A. That'swhat hetold me, yes. 1327 . Yes, Exhibit G. It'sPage 150 of the
9| 316. . 8|  record. The document is entitled ---
Q. TharsinU.S. funds? 9 A. Yes. That'smy understanding.
12 317 A, Correct 10| 328. Q. Okay. So other than the pledge of the
" 2 Is;[)?lr(if;t you believe that to be true? 11| Villamorey shares as collateral and the security
13318 ' : 12| provided under Exhibit G, | takeit, sir, you're not
' Q. You believethat to be true? 13| aware of any other security that BDT has on itsloans
14 A. That'swhat hetold me. | don't know. 14| that it'sadvanced to Lisa?
15 | cannot judge his truthfulness, but hetold methat. |15 A. | don't -- | have no information about
16 | asked the --- 16 it, so | don't know.
Y139 Q. Youhavenoresson - sorry. Youhave  |*7|329 | paragraph 21 of your affidavit you
18] no reason to doubt what he told you? 18|  describe at the core what the assignment agreement is.
;2 A. | don't have areason to doubt him. 19 | just want to be clear that | understand it and
320. Q. Doyouknow how BDT isfundingthat ~ |2°|  correct meif you have adifferent understanding, sir.
21 litigation? 21 But the way | understand it is that to the extent that
22 A. | don't know directly because I'm not 22 Lisarecovers fundsin the Avicolallitigation, those
23 part of BDT anymore. 23 fundswill first be used to repay the loan that BDT
241 321. . 24 has givento Lisa, right?
. Could you ask Mr. Doig? : . ;
25 ?\?/IR. OPOLySKY: I'll take i?under advisement. 2 MR. OPOLSKY Counsel, you're asing about
Page 75 Page 77
1| --- UNDER ADVISEMENT NO. 9 1 Paragraph 21, which refers to Exhibit G?
2 MR. WOYCHESHYN: | would liketo know from | 2 MR. WOYCHESHYN: Yes.
3 Mr. Doig how BDT isfinancing the eighty to one 3 MR. OPOLSKY': He should have the opportunity
4 hundred thousand dollars U.S. per month in litigation 4 to refer to either of those.
5 expenditures, where that money is coming from. Under | 5 MR. WOYCHESHYN: Of course.
6|  advisement? 6 MR. OPOLSKY: Sir, you can refer to Exhibit
7 MR. OPOLSKY: Isn't that the same question? 7| G, whichisthe assignment, or Paragraph 21 in your
8 MR. WOYCHESHYN: Yes. | wasclarifying. 8|  affidavit because | believe Counsdl's question relates
9 MR. OPOLSKY': | understand. 9|  toboth.
10/ BY MR. WOYCHESHYN: 10 MR. WOY CHESHYN: It does.
111322. Q. I takeit that we can agree that the 11 MR. OPOLSKY: If you need amoment, I'm sure
12| BDT, PAICA, Arven transaction which caused those 121 Counsel will permit that. _ _
13|  entitiesto no longer be indirectly wholly owned 13 THE DEPONENT: So what isthe question?
14| subsidiaries of Xela, that happened sometime between  |14|  BY MR. WOYCHESHYN:
15| December 2012 and June 20167 121330 . That to the extent that Lisarecovers
16 A. Yes, inthat range. 16|  any fundsin the Avicolalitigation that it first must
171 323. Q. In Paragraph 20 you refer to security 17 repay the amounts loaned by BDT to Lisa?
18|  that BDT had previously for itsloan to Lisaand that 18 A. Thatismy understanding.
;2 wasth; pl e_lt_:lt?:tlof sha;;ets inVillamorey? 19| 331 Q. And then any recovery above that will
21| 304 : S correct. 20|  besplit on a70/30 percent basis with 70 percent to
' Q. V-l-L-L-M-O-R-E-Y. Arethose shares 21 BDT, 30 percent to Lisa? | have that right?
22|  till pledged as collateral in support of BDT's loan? 22 A. That'swhat | understand from reading
23 A. That is my understanding. 23| thisdocument, which | was not part of when it was
24| 325, Q. SoBDT hasthat as security plusit has ;: g%??h a?(; Ihg\(/)vn| trlég(cj)\i/\{ the -- what the parties meant.
25| theinterest that it received under the assignment '
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1332 Q. Canyou ask Mr. Doig whether BDT has ; 341 A. I know him.
2 any additional security on itsloans advanced to Lisa ' Q. Aml| right that Cal Shieldsisthe
3 other than the security described at Paragraphs 20 and 3 president of Lisa?
4 21 of your affidavit? 4 A. Hewsas.
5 MR. OPOLSKY: Hold on. Sorry, your question 5| 342. .
6 isto -- your request isto ask Mr. Doig whether BDT 6 Q When did ththStOp 0 ?fthe casg?
7 has any security over Lisa's assets other than - . A. I'mmot surethe exa}ct ae. But ',t
g described at Paraaraohs 20 and 217 either was last year or early thisyear. But I'm not
agrap) - 8|  sureof the date.
9 MR. WOYCHESHYN: Any security in support of | o 343
10 itsloans to Lisa other than the security described in ' Q. Couldyou ask Mr. Shields or review
11 Paragraph 20 and 21. 10 Xela's records to see when Mr. Shields ceased to be
12 MR. OPOLSKY: Any security in support. I'll 1 the president of Lisa?
13| takethat under advisement. 12 MR. OPOLSKY: Yes, we can do that.
14| --- UNDER ADVISEMENT NO. 10 13| --- UNDERTAKING NO. 6
15 BY MR. WOY CHESHY N: 14 BY MR. WOY CHESHY N:
16| 333. oo : 15| 344. .
Q. |takeit, sir, that the BDT loanis Q. Mr. Gutierrez, do you know who was on
17 interest free? 16 the board of directors of BDT as of January 24, 2018?
18 A. Theloan from -- that Lisa owes? 17 A. | don't know for sure.
19)334. Q. Yes 18| 345. Q. Canyou ask Mr. Doig?
20 A. I'mnot sure. | don't know. | believe 19 MR. OPOLSKY:: | didn't hear the date. What
21 it hasinterest, but | don't know. Don't know the 20 date?
22 details. 21 MR. WOY CHESHYN: January 24, 2018, the day
23| 335. Q. Canyou ask Mr. Doig whether interest 22 of the_assignment Qf causativ_e act_ion attached as
24 is being charged on the BDT loan to Lisaand if so 23 Exhibit G to the witness's affidavit,
25 hat 2 ' 24 . MR. OPOLSKY: WEe'l take that under
what amount: 25 advisement.
Page 79 Page 81
1 MR. OPOLSKY: Same answer. 1| --- UNDER ADVISEMENT NO. 12
2| --- UNDER ADVISEMENT NO. 11 2 BY MR. WOYCHESHY N:
j 336BY MR. WOYCHESHYN: 3| 346. Q. Doyouknow, sir, what analysis --
) Q. Turnto Exhibit G, sir, of your 4| well, let metake astep back. How long has Mr. Doig,
5 affidavit. We see that the assignment of causative 5 to your knowledge, been involved with BDT?
6 action is signed by Patrick Doig as president of BDT, 6 A. | don't know for certain, but it'sa
7 David Harry astreasurer of Lisaand Calvin Shieldsas | 7| few years.
8 i i i 8| 347. . .
9 gggegggn);?%:va;gggtmg; edinthe - Q. Whati s BDT‘S business? Or what was
10 A No. | was not ' 9 it? Let me start flr_st with between ZQO4 anq 2009
) ’ ) 10 when you were a director, what was its business?
11| 337, . . y ; ’ :
Q. Certainly Mr. Shields would've spoken 1 A. BDT isthe owner of the intellectual
12 to you before signing this? 12 property and the technology and recipes that the
13 A. Yes. Weagreed on providing BDT the 13| Arturo's restaurantsin Venezuela operate under.
12 33; ecessary guarantees. 14| 348 _ Q. Atleast when you were thereit wasa
) Q. Sorry, so you spoke to Mr. Shields 15 holding company?
16|  about this, but your evidence is that you didn't 16 A. BDT?
17 review this before it was signed? 17| 349. .
18 A We had a conversation about it. . < owr?. It held assets but had no operations of
191339 Q. Youand Mr. Shields? 19 A. BDT, it'snever been nor aholding
20 A. Weagreed -- yes. We agreed on 20| company, nor an operation. It's been an owner of the
21 providing BDT the necessary guaranteesin order to 21 intellectual property. And the franchisor, the
22| continue funding the litigation as the only source of 22| relationship between BDT and PAICA isthe relationship
23| funding for the litigation. 23| of afranchisor/franchisee.
24| 340. . . . 24| 350. .
Q. David Harry isadirector and treasurer Q. Toyour knowledge, has that business
25| of Lisa. Youknow him? 25| structure changed since you left as adirector?
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1 A. Not that | know, but I don't know what 1 A. It'snolonger.
2 351has happened for sure. 2| 359. Q. Just so | understand, at some point
' Q. Areyou aware of Lisa-- pardon me. 3 prior to June 2016, on your evidence it ceased to be a
4| Areyou aware of BDT ever loaning millions of dollars | 4| related party?
5| toany other third party in support of litigation 5 A. | don't know the date. | understand
6 besides Lisa? 6|  that that was before the date.
; 352 A. BesideLisa? Not tomy knowledge. 7| 360. Q. That would be the same for PAICA? Your
) Q. Certainly when you were there it wasn't 8 evidence would be that it was arelated party, but
9 in the litigation-funding business? 9 some point in or around 2016 it stopped being a
10 A. BDT wasn't in thelitigation-funding 101 related party to Xela?
11| business, but it was helping Lisa on this particular 11 A. Yes
12 case. 12| 361. . . .
Q. I'mshowing you acopy of acreditor
13]353. Q. If BDT holds IP, where does it obtain 13| it that | received through your counsel at Torys.
14| revenuefrom or where did it obtain revenue fromwhen |14| ~ There'stwo copiesthere. | received it thisweek.
15| you wereinvolved? 15 It's entitled Xela Creditor List, prepared June 1st,
16 A. When | wasinvolved, it was through 16 2019 and as of December 31st, 2018. Do you see that?
17| technical assistance fees and royalties paid by PAICA |/ A. Yes
18|  to BDT for the Arturo's technology, brand, recipes. 18| 362. Q. Haveyou seen this before, sir?
19] 354 Q. Other than PAICA was there any other ;2 263 A. Yes.
20| sourceof BDT from BDT -- for BDT? " Q. If welook at the bottom of the page it
21 A. No, not when | was there. 21| says, "Dueto related parties," and according to this
22| 355. Q. Do you know what, before signing the ;g dgft?gen\t(’ozogiﬁi e;r_m;j?PAICA arelisted as related
23 causative act -- assignment of causative action 04 P A Yes R
24 agreement on or about January 24, 2018, do you know 25| 364 '
25| what due diligence BDT did before it agreed to take a ) Q. Areyou saying that this document is
Page 83 Page 85
1 percentage of the recovery in the Avicolalitigation? 1 incorrect?
2 A. I'mnot aware of that. 2 A. | didn't prepare the document.
3 3%6. Q. Canyou ask Mr. Doig that question? | 365. Q. Do you know who did?
4 MR. OPOLSKY: I'll takeit under advisement. | 4 A. | presume that somebody in the
5| --- UNDER ADVISEMENT NO. 13 5| accounting. Some accountant's been doing this. I'm
6 MR. WOYCHESHYN: To the extent that BDT | © not an accountant, so | don't prepare documents like
7 prepared any analysis or assessment of the probability ; this.
8 of recovery in the Avicolalitigation that's not 366. Q. But you are the president of Xela,
9 protected by any privilege, I'd ask that you ask Mr. 9 right?
10 Doig to provide that to us. 10 A. | amthe president of Xela.
11 MR. OPOLSKY': Sorry, | had difficulty 111 367. -
12| hearing that. Can you repest it? b 2 égg you are the only employee of Xela~
13 MR. WOYCHESHYN: To the extent that BDT |13 368, _
14| engaged in any analysis with regards to the prospects Q. You can't tell me who prepared this?
15| of recovery in the Avicolalitigation, that analysis 12 A Well, thereis an accountant that
16|  or assessment was reduced into writing and is not " 369as®st me with it.
17 protected by any privilege, I'd like you to ask Mr. ' Q. Who?
18 Doig to provide that to you and you provideit to me. |17 A. Hisnameis Thomas Lam.
19 MR. OPOLSKY: Under advisement. 18| 370. Q. L-A-M?
20| --- UNDER ADVISEMENT NO. 14 19 A Yes
21l BY MR. WOYCHESHYN: 20(371 . . o
22| 357. _ ' Q. Mr. Lamdidn't run this creditor list
_Q. Would you agree, Mr. Gutierrez, that 21 by you for your approval ?
23| BDT isarelated party to Xela? 22 A. He prepared the document on -- he
24 A. BDT wasarelated party to Xela 23| prepared this document on the request because it was
251 358. Q. Butisno longer arelated party? 24| needed to determine who the creditors were.
25| 312. Q. Sorry, areyou saying you just didn't
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1 review it before it was sent over or you just didn't 1 let me know?
2 pick up that it lists both BDT and PAICA asrelated 2 MR. OPOLSKY:: Yes.
3| parties? 3 THE DEPONENT: Yes.
4 A. Frankly, | reviewed the document. I'm 4 MR. OPOLSKY: Wewill let you know.
5 not keen on the terminology like you are on this 5| --- UNDERTAKING NO. 7
6 issue. Becauseas| am not alawyer, I'm just not 6 BY MR. WOYCHESHY N:
7 looking at those issues. I'mjust looking what is 71 378. Q. Haveany of the crediitors listed on
2 \?vvﬁ:tdtﬁ?gégc\ﬁ?noer:t:?g ltgatswhat | care, and thisis 2 Exhibit D started legal proceedings to collect the
10 MR. WOYCHESHYN: If we can mark that asthe | debt as against Xelato .your knowledge?
o~ MR. OPOLSKY: You can answer.
111 next exhibit, please. o 11 THE DEPONENT: Not to my knowledge.
12| --- EXHIBIT NO. D: XelaCreditor List prepared June 1st, |12 BY MR. WOY CHESHY N:
13| 2019 13| 379, ) ]
14|  BY MR. WOYCHESHYN: Q. Now, on the right-hand side there's a
15| 373. , , 141 note that says sort of middle of the page, these
Q. Toyour knowledge, Mr. Gutierrez, is 15| shouldin fact -- sorry, pardon me -- "These should be
13 there an ﬁpdated creditor list or is the most recent 16|  infact netted out to zero or have a balance owing, in
version that exists? 17| particular Amex Xelaisin collections of $80,000.00
18 A. Thisisthe most recent I've seen. 18| and owing." Do you know what that's in reference to,
19 MR. OPOLSKY: Thisisthe version that was 19 sir?
20 sent to you yesterday? 20 A. I'msorry?
21 MR. WOYCHESHYN: Yes. 211 380. o
29 MR. OPOLSKY: Two days ago? Q. Doyou know what that'sin reference
2% BY MR.WOYCHESHYN: 22 o A. Wéll, thereis an American Express hill
24| 374. Q. Yes. Thisweek. | have afew more 24| that not paid once Xela's accounts were frozen. So
25|  questionson the creditor list, sir, and I'm fine if 25 that isin acollections agency, but it's not a court
Page 87 Page 89
1| you answer by way of undertaking. Just et me know 1 ruling of any sort asfar as| know.
2| what you can't answer sitting here. But the first 2| 381. Q. Asfar asyou know, no lawsuit has been
3| questioniswhether any of the creditorslisted on 3 Sart ed’?. y ’
4 Exhibit D have ajudgement currently against Xela? 4 A Asfar as | know. no
5 A. Of thislist? 5| 382 ) T
6| 375. Q. Yes ' Q. If you learn that there has been a
; M.R. OPbLSKY: well.. 6 Iawsu[t started by any of the creditors listed on the
8 MR. WOYCHESHYN: I'mfinetotakeitbyway | | =XNibitD, will youlet me know whether Xela has
9 f undertaking, 8 mtqed into tolling agreement with any of those
© d : . 9 creditors with respect to the debts allegedly owed to
10 MR. OPOLSKY: We will advise you to the best 10 that creditor?
11 of our knowledge whether any of -- the best of Mr. 11 A If.I learn about something. ves
12 Gutierrez's knowledge as to whether any of the 12 M.R WOYCHESHYN: Let gc’)EJ/r c'oun o --
13 creditors on thislist have afinal judgement as 13 Counsdl .ou'refinewith that.’? y
14 opposed to aclaim. Isthat your question? 14 M’F\y OPOLSKY: Yes .I'm fine with that
15 MR. WOYCHESHYN: Yes. An actual judgement. 15| UNDERT.AKING NO. 8 ) '
16 MR. OPOLSKY: A court judgement? 16 THE DEPONEN-T' Sorr
17 MR. WOYCHESHYN: Correct. 17| BY MR WOYCHESHYN. Y-
18 THE DEPONENT: I'm not aware of any court 18| 383 ' '
19|  judgement other than my sister's. ' Q. Onthetop of the page, Exhibit D,
20  BY MR.WOYCHESHYN: 19|  thereisthefirst accounts payable and accrued
21| 376. , : , 20 liabilities CRGO and there's four different CRGOs. |
Q. If'youll learn something else, you'l 21} takethat CRGO isareferenceto Carey Rodriguez?
22| letmeknow? 22 A. That's correct
23 A. Sorry. 23| 384 ’ '
24| 377. Q. If youlearn that one of these v g w;}: gg?PeCRtOdrl guez's law firm?
25 creditors does have ajudgement and you recall, you'll 25| 385 ’ '

Q. Underneath that, immediately under CRGO
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; agreer'r&ent g:;rrzctls CKS Consulting. Do you seethat? | 1|394. Q. There'salisted debt there for over
3| 386 ' ' 2 $1,000,000.00. Do you seethat?
’ Q. | takeit that's Cal Shields 3 A. That's correct.
g COHSUL'[\I nggorr ect #1395 Q_. Di_d Mr. Zwann actually commence
6| 387 ' ' 5 proceedings in Netherlands?
) Q. According to this document, he's owed 6 A. I'mnot aware of that.
; roughlx $9'I%h(;(1)2 ggrgecsto 7| 3%. Q. And Fresh Quest has had no operations
9| 388 ' ’ 8 and has been effectively closed since 2015?
) Q. | takeit that those monies relate to 9 A. Correct.
10|  services he provided as director, officer of Xelaor 10 MR. WOY CHESHYN: Can we mark this as Exhibit
11 one of its subsidiaries? 11|  E? Thisisthe answersto undertakings of Cal Shields
12 A. | don't know the exact -- this detail 12| --- EXHIBIT NO. E: Answersto undertakings of Cal Shields
13 of this particular amount, but he used to receivefees  |13| BY MR. WOYCHESHYN:
1451 as adirector - no longer -- asde as over the 14| 397. Q. If we can go back to Exhibit D, sir,
years he provided some consulting servicesto the 15 the creditor list from this week, the more updated
16 group. So | don't know exactly what's in that amount. . ) . ' P
17| 389 16 creditor list. Thismay just be atypographical
) Q. Do you know when last services he 17|  error, but under the third row for Carey Rodriguez re
18 provided for which he sought a fee were provided? 18|  FQI, the U.S. amount is 35,000 and then when it's
19 A. | don't know. 19|  converted to Canadian it's 296,000. | suspect what
201 390. . . . 20|  happened isthey the Quetzal's exchange rate rather
21 ome a%é&egi%ﬁhrgtﬁrngns?r%ﬁzj;ﬁgggﬁn’i rsllart'ion of 21 than the Canadian/U.S. dollar exchangerate. But if
22 Calvin Shidld ; 22 you can speak to Mr. Lam and let me know what the -- |
vin Shields as a corporate representative of Xela 23 . .
23 . just need to know which is correct.
on July 27, 2017. We see on Page 3, Undertaking 35, |,, MR. OPOLSKY: Wewill undertake to let vou
24| there'san answer that Mr. Shields gave based on Mr. - . y
. gav . 25 know which number is correct.
25 Korol's knowledge, but it attaches alist of creditors
Page 91 Page 93
1 and that was sometimein 2017. Andif weturnafew | 1| --- UNDERTAKING NO. 9
2 more pages in, thisis the fifth page of the document 2 BY MR. WOYCHESHYN:
; L‘r’gpgg‘j"gi‘fggg‘g’? ggf;e; axdaorediorlis °[3%8 Q. Thank you. Sticking with Exhibit D.
5 A | seethat ’ ' ’ 4 If we go down to sharehol de_rs, there is an amount of
6|391 ' ' 5| $395,432.00 to Carmen Gutierrez. Do you see that?
' Q. Onthiscreditor list thereis CKS 6 A. | seethat.
7| Consulting for $91,000.00 U.S. and then there's an 71399. Q. That'syour mother?
8 asterisk and it says the last invoice was May 31, 8 A. That's correct.
9 2017. Do you see that? 9| 400
10 A. Whereisthat? ' Q. Shewas never personally a shareholder
11 MR. OPOLSKY: It'sat the bottom of the 10/ in Xela, was she?
12| writing below the double line. 11 A. No, shewasn'.
13 THE DEPONENT: That'swhat it says. 21401 5 5040 you know what the $395,000.00
14 BY MR. WOYCHESHY N: 13 relates to?
15)392. Q. I takeit sitting here today, sir, you 14 A. I'mnota hundred_ percent sure. |
16|  have no reason to doubt that all the services provided |1°|  actually don't know the detail. It's been therefor a
17| by Mr. Shields for which he seeks consulting feeswere | 6| _long time.
18| provided before May 31st, 20177 11402 o Who would know the details on that?
19 A. | have no reason to doubt anything he 18 A. I'dhavetoask. I'll ask Mr. Lam to
20/ sad. 19| check the numbers.
21|393. . . 20| 403, _
Q. Theamount listed on both creditor Q. If you could ask Mr. Lam to advise what
22 listsfor aRijk, or Rijk -- R-I-J-K -- Zwann re FQI, 21 the $395,432.00 listed on the Exhibit D in relation to
23| theFQI, that'sin reference to Fresh Quest 22| Carmen Gutierrez relates to and advise?
24| International ? 23 MR. OPOLSKY: Okay.
25 A. That'scorrect. 24| --- UNDERTAKING NO. 10
25 BY MR. WOY CHESHY N:
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11404 o 1f you keep Exhibit D open and then if ; 1
2| wecould turn back to your affidavit, Paragraph 75. ' Q. If welook at page -- Paragraph 28 on
3 Seven-five. Page 26 of the record, Page 17 of your 3 Page 8 of your affidavit you start by saying, "I'm
4|  dffidavit at the bottom of the page you say at 4| advised by counsel of record in Floridathat after BDT
5 Paragraph 75, "Regarding amounts due to shareholders, | ° served the writs of garnishment, Banco Santander
6|  part of the debt Xela owesto shareholdersis secured. 6 removed the matter to federal court whereitis
7| Thesum of $276,162.00 is the subject of aregistered 7 currently pending." Who isthe counsel that you were
8|  security interest under the Personal Property Security 8|  referring to?
9|  Act, Ontario, that, as stated below, isin favour of 9 A. Sorry, where areyou? | missed.
12 grtgrrc; Gutierrez." Do you know what that debt relates 10| 414. Q. Paragraph 28. 28.
AT . 1 A. Twenty-eight.
12 A. It'spart of its shareholder loans. | 12| 415.
13 lent Xelaalot of money since its beginning and Q. Page8. _
14| that's been there for avery long time. Thisisjust 13 A. Inthe past Juan Rodriguez was the
15|  the balance. 141 lawyer for BDT. Sincel'm not part of BDT | don't
16| 405. o 15 have any direct contact with him. But | do with the
Q. When | look at the creditor list marked 16|  lawyersfor Lisa
17]  asExhibit D, | seethat there's a note payable to 17| 416.
18| JA.G. and that's Juan Arturo Gutierrez, right? " Q. Okay. Soat Paragraph 28, what you
19 A. Where are you looking at? were referring to there, is counsel of record in
20/ 406. o o 19| Floridathe counsel for Lisa?
Q. Sorry, Exhibit D. The creditor list. 20 A. Yes.
21 '
22| 407, A. JAG.ismy father. Yes. 21| 41r Q. Whoiscounsel for Lisain the Florida
Q. Sothere'sanote payable for 261,745 22 litigation?
23| and then there appears to be a debit for a promissory 23 A. It'sthelawyer in Miami iscalled
24| notefor 14,967. | just don't understand how the 24| Allan Joseph.
25 276,162 figureis arrived at. 251 418. Q. HasMr. Joseph always been the lawyer
Page 95 Page 97
1 MR. OPOLSKY: Wewill undertaketo reconcile | 1|  for Lisainthe Floridalitigation?
2| thosefigures. 2 A. Thatiscorrect.
j éJYNaERRTWAgY”C\I:S ENS%Y%' 31418, Q. Turning back to Paragraph 27 of your
5| 408 ' ' 4| dffidavit. Just so I'm clear, when you say at the
' Q. Thank you. We talked about your father 5 bottom of Page 7, Page 16 of the application record,
6 passing in June 2016. Hasthe estate made any demand | 6 "I have been advised by counsel for litigation Panama
7| for payment on the shareholder note? 7 and also by counsel of record in Floridathat BDT
8 A. Not that I'm aware of. 8 sought to satisfy its judgement against Lisa by
91 4009. 9 pursuing Villamorey for Lisa's unpaid dividends," the
Q. Inthe past three years has Xela : . .
10 prepared financial statements on a consolidated basis? 12 '[Cg?r?i gl{ﬂefojg n E,I)o” dathat you were referring
! A. Xelahasnever prepared any 12 A Yés Tsﬁgré is-- there's several
12 consolidated statements. Never did. 13 diff : ) .
13| 410, _ - ifferent attorneys working there.
Q. I'mdonewith Exhibit D. If wecan 141 420. Q. Yes. I'mnot trying to trick you, sir
14| turn to Page 16 of therecord, Page 7 of your 15 I'm just iryi ng to understand the source of ’the.
15 affidavit dealing with the Floridalitigation. | just 16 information for Paraaraph 27 in that sentence
16 have afew questions about that. Asfar as| 17 A Yesh it cz:agmagfrom the legal team ' |
17 understand it and | know you've attached anumber of |, o dont rerﬁember1exactl who ersoral 1 alk edto
18 documents, but | just want to confirm: BDT isthe 19 about it y P y
19 plaintiff in the Florida litigation? 20| 491 '
20 A. That's correct. ' Q. Either Mr. Joseph or someone at his
211 411. . . 21 firm?
Q. And Juan Rodriguez is alawyer of 22 A. Someone at hisfirm or another firm
22 record for BDT? 23 that' o
23 A. Until recently he was. S assisting us.
y 241422, o ’
24|412. Q. Hesnolonger the lawyer of record? 25 2 thsh:t}l :)tR?\rJrl(;\rfc Iljsuﬁitilgg your
25 A. I'm-- my understanding isthat heis ) ' )
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1 1 ' ?
423. Q. Lisahastwo firmsthat’s helpingitin 9 don’t lX]OV\Ilt' could be verv close
2| theFloridalitigation? 3| 435 ' y close.
3 A. Mr. Durkovicisalega advisor for ' Q. I'msuggesting to you, sir, that that
4 Lisaoverall. 4| unknown period of delay isprejudicia to creditors.
°|424. Q. IsheaFloridalawyer or is he based 2 Do you agree o:c d;]&agree with that?
. A. Not if that secures payment.
6 in Panama?
7 A. He€'sbased in Washington, actually. 7| 436. Q. Andif it doesn't secure payment, you'd
425. Q. Somy information is that Mr. Rodriguez 2 agree with me that the delay Wpuld be prej udl'c.lal?
o| initially acted for both BDT and Lisain the Florida A. The CCAA proceedings would facilitate
10 litigation, do | have that wrong? 10 reaching aresolution and collecting the dividends
11 A. Asfar as| know, Mr. Rodriguez never 1 that will protect the rights of al creditors, not
12| represented Lisain the FI oridaliti gation. 121 just one creditor. And as president of the company |
13| 426 T 13 have to look after all creditors.
' Q. TheFloridalitigation is being funded, 14| 437. _
14| from Lisa's perspective, from the funds advanced by Q. Your understanding of what the CCAA
15|  BDT? 151 will do certainly doesn't come from your experience;
16 A. From Lisa's perspective, that's 16| youjust told me you've never been involved in one
17 correct. 17 before?
18| 427. 18 A. | haven't been involved.
Q. You don't know the source of the funds 19| 438
19 from the BDT side? ’ Q. Sothat's based on information that you
20 A. | don't know firsthand. 201 received from others?
21 MR. OPOLSKY: | think we've already given |21 A. It'sbased on my understanding and how
22| you an undertaking on that. 22| theprocess works. And also my business experience, |
23 BY MR. WOYCHESHYN: 23| know that this-- | know that this situation will be
24 24
428. Q. Yes. If you turn to Paragraph 89 of 25 439resolved Very soon.
25| your affidavit. Thisison Page 20 of your affidavit, ' Q. What situation?
Page 99 Page 101
1 Page 29 of the application record. You say at 1 A. Thesituation in Florida.
2 Paragraph 89, "I'm not aware of any material prejudice | 2| 440.
. . Q. Why do you say that?
3 ;
4 ETZIQ.?&AA Brlgﬁeredea'g%;”a? lrJiI dhfguse for Xelals 3 A. Becausewe have atrial date, because
5 AS' v gnt: 4 we havethe -- Lisahas-- I'm sorry, Lisaand BDT
6| 429 - Y& S have the reason, the truth on their side. So I’'m not
) Q. Haveyou beeninvolvedinaCCAA 6 going to speculate, so you have a specific question,
7| proceeding before, sir? ; ask me the specific question.
8 A. No. 441, Q. You're no stranger to litigation,
%1430, Q. When you say material prejudice, what 91 that'sfair?
10| doyou mean? 10 A. Yeah.
: 11
1; A. | mean that the proceedings of CCAA 442, Q. Youknow that even if thereis atrial
M 1cannot cause any harm to any of the partiesinvolved. 12 ETd % i l{)dgement that there could be appeals of that in
" Q. Your evidence or your understanding is orida:
14| that delay would not be prejudicial to any creditor? 12 A. | understand that.
15 A. Delay? What do you mean with that? | 443 Q. Youknow firsthand that appeals can be
16|  don't understand the question. 16 lengthy?
17
432. Q. Wecan agree, sir, that under what Xela i; A. | understand that, yeah.
18 is proposing in the CCAA that there will be no monies 444. Q. It cantake monthsif not over ayear?
19| paid to creditors until thereis either a settlement 19 A. | understand that.
20 final jud t in the Florida litigation, right? 20 . :
21 ora ”;\ Jlé(?rincten intheHoridafiigation ng 445. Q. You understand that in 2015 Justice
22| 433 ' ' 211 Newbould found that Xela had oppressed Margarita's
' Q. Weagree that that could be months 22 interests?
23| away, right? 23 A. | understand what the ruling was.
24 ' 24
25| 434, A. Wedon'tknow. ’s 446. Q. And also that you personally also

Q. Or it could be years away, right? We

oppressed Margarita's interests?
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Page 104

1 MR. OPOLSKY: Areyou asking him for whether | 1 I'm fine for you to confirm it by way of undertaking.
2 he understands that that's what Justice Newbould 2 Paragraph 71 says, "As at May 31st, 2018, Xelds total
3| found? 3 liahilities had a book value of approximately
4 MR. WOYCHESHYN: Correct. 4 $83,000,000.00. Theliahilities of Xela consisted of
5 THE DEPONENT: | understand what he found. 5|  thefollowing," and one of the categories listed under
6]  BY MR.WOYCHESHYN: 6| liabilitiesis due to related parties and that's for
7\ 447. Q. You understand that he ordered 7| theamount of 72,944,120 and | just want to confirm
8|  Margaritato be paid $4.25 million for her Tropic 8 that that figure listed in the chart at Paragraph 71
9|  shares? 9|  of your affidavit includes amounts owing to both BDT
10 A. | understand. 10} and PAICA. _
11| 448, . 11 A. Yes, because they were related in the
121 by adivisional court? 13 MR. OPOLSKY: Counsel, just to draw your
13 A. I understand. 14|  attention. That figureisthe same sum asin the
M99 o vouunderstand that Court of Apped 15| bottom right-hand side of Exhibit D.
15| denied leave to appeal ? 16|  BY MR. WOYCHESHYN:
16 A. | do. Y1455 5 Tharswhat | figured. Thank you. If
171 450. Q. You agreethat Xela has never 18 we can look at Page 21 of your affidavit, Paragraph --
18|  voluntarily paid any amount towards the judgement? 191 Page 30 of the application record when you talk about
19 A. Xelahasbeen doing -- well, first 20 the DIP loan. Capital D, capital |, capital P.
20| there was $134,000.00, if I'm not mistaken the amount, |21 A. Yes.
;; that was in the bank qccounts ‘h"’?‘ wgnt. to pqy_ment, 22 4%6. Q. Youunderstand DIP to be debtor in
and Xela has been doing everything in its ability to 23 possession?
23 obtain the funds to be able to satisfy the judgement 24 A éorr Where? Which paraarach are we
24 aswell as the other creditors. 25 N Y ' paragrep
25| 451 ' talking about?
Q. The $134,000.00 that you just
Page 103 Page 105
1 i 1 .
; Rt/laf:rrganricte;?, that was money that was garnished by 457. Q. Ninety-three. |
3 A That'smv understandi 2 “A. Ninety-three, okay. Yes. What'sthe
: y understanding. 3 question?
4
B2 Q. sobackto my question. Since 2017 #1458, Q. You understand DIP to be debtor in
5 when the judgement was final, Xela has not voluntarily | 5 possession?
6 paid any money towards the judgement? 6 A. Yes
7 A. Xelahas not been in the possibility to 71459, o
8 doit, but it's been looking for everyp—— every)(/)pti on 8 X Q. Paragraph 94 of your affidavit you sy
’ : _ a has sourced DIP financing from a numbered
9]  tocollect and obtain fundsto pay, satisfy the 9|  company, 10357235 Canada Ltd.?
10| judgement. 10 A, Yes.
11| 453. 111 460. ! i
Q. We can agree that under the proposed Q. That's owned by Thomas Gutierrez and
12]  CCAA plan as currently contemplated, thereis no 12} Andres Gutierrez?
13| deadline by which Margaritawill receive any fundsto |13 A. That's correct.
141 pay down her judgement? 41461 o Andresis A-N-D-R-E-S. They areyour
15 A. | guessthat that will be defined by 15 two sons?
16|  the court when the CCAA isdiscussed and approved. |16 A. That's correct.
o] wodd ik torntotebatmoom o || @ Andresisduan Andres,right?
: 18 A. That's correct.
19 MR. WOYCHESHYN: Sure. 19| 463. _ o
20| --- OFF THE RECORD (2:56 P.M.) --- 2 2- {F\Rd Thomasis Thomas Daniel*
21| --- UPON RESUMING (3:03 P.M.) --- 21 464 - That's correct.
22| BY MR. WOYCHESHYN: ’s ' Q. Andresis 38 yearsold?
23| 454. Q. Mr. Gutierrez, if you could please turn 23| 465, A. Yes
24| to Page 17 of your affidavit, Page 26 of the record, o Q. And Thomas 31?
25 Paragraph 71. | just want to confirm something, and 25| 466 A. Yes
' Q. Toyour knowledge are they the only
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1| shareholders of the numbered company listed at 1| business, | thought that there was a Xela-related
2| Paragraph 94 of your affidavit? 2| company called Greenpak that was involved in that line
3 A. | believe so, but I'm not a hundred 3| of business?
4 percent sure. 4 A. Sorry. No, thereisno Greenpak
5 5 related Xela.
467. Q. Could you ask them? 6|477. . . .
6 MR. OPOLSKY: I'll take that under Q. Did | dream that in technicolour or was
7 advisement. ; there not a business called Greenpak?
8| --- UNDER ADVISEMENT NO. 15 o| years aAgb L%eéret‘r’]":tsnﬁ;ﬁé”pany that was started
9 : -
10 4688.Y MR WOYEHESHYN . 10) 478. Q. Anditwasinvolved ---
Q. Do you know when they incorporated that |, A - and that was under Arven.
111 numbered company, sir? 12| 479,
12 A. | don't know. Q. Arven.
13| 469 _ 13 A. Yeah.
' Q. I'm showing you a corporate search for 14| 480. ) , . .
14| that company and according to thisit lockslikethe | | o ,)Q- And it was in the packaging business,
15| certificate of corporation, if you look at Page2, was |,/ "9 : A Itwasin the biodearadable packaci
16| on August 8th, 2017. Do you see that? 17| 481 - [twasinthe biodegradable packaging.
17 A. Whereisthat? ' Q. Andreswasinvolved in that business?
18 18
470, Q. Under certificate of --- 19| 482 A. Yes .
19 A. Oh hereinthe bottom. Yesh. Thisone " Q. Canyou ask either of your sons -- and
20 here? 20| just so we're clear, you only have two sons, right?
21| 471. . 21 A. Sorry?
Q. Yes. Under certificate of 22| 483. 5
22| incorporation it says August 18, 2017. Y ou see that? Q. Youonly have the two sons? Y ou have
23 MR. OPOLSKY: Yourereferringtothelast |2>| two daughters, but you also have two sons?
24| bolded line on the page? o - A. That's correct.
25 MR. WOYCHESHYN: Correct. ' Q. You only have two sons?
Page 107 Page 109
1 THE DEPONENT: Okay. | seethat. Sorry. 1 A. That'scorrect.
2 : 2 _
3 472?\( MR WOYC'H ESHYN: 485. _ Q. Canyou ask either of your so_ns_what _
Q. | takeit that you have no personal 3 business the 10357235 Canada Limited isinvolved in
4| involvement in this numbered company? 4 other than the biodegradable packaging business?
5 A. No. 5 MR. OPOLSKY: Well take that under
6| 473. : 6|  advisement.
' Q Any reason to doubt that it was 7| --- UNDER ADVISEMENT NO. 16
7 incorporated on August 8, 2017? 8 BY MR. WOY CHESHY N:
8 MR. OPOLSKY:: | think that it says what it 9 486.

Q. Your son's company has provided or
10|  agreed to provide afacility for $500,000.00, sir?

[Ce]

says. If thisthe corporate registration, it says
10 what it says.

11 MR. WOYCHESHYN: The next exhibit. i . A. That's correct.
12 MR. BORTOLIN: F. : Q. Do you know the source of those funds?
13| --- EXHIBIT NO. F: Corporate search for 10357235 Canada |13 A. They have been working together for a
14| Ltd 14]  longtimein different things.
15 : 15 . .

BY MR. WOYCHESHYN: 48 5. Other than the biodegradable packing
16| 474. . : .

Q. Do you know what the business of that 16|  business, anything else to your knowledge?
17| numbered company is, sir? 17 A. | don't work with them and they work
18 A. Sorry? What's the business they do? 18| independently.
19 191 489. :
475 Q. Yes What'sthe business of the 'Q. Do you know when Greenpak stopped being

20 numbered Company‘? 20 associated with Xela?
21 A. | am ahundred percent of everything 21 A. Greenpak was a part of Arven.
22| they do because I'm not part of it, but | know they're 22| 490. Q. Right. Butisthisafter Arven was
23 in -- they're selling biodegradabl e plastics and some 23 separated from Xela or before?
24| other things. 24 A. Greenpak started before that.
25| 476. 25| 491.

Q. Now, the biodegradable plastics Q. Right. SoI'll ask my question: when
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11 did Greenpak stop being affiliated with Xela? 1 A. | don't understand what you exactly
; A. Together with Arven. 2| mean in the question.
492. Q. So sometime around 2016 on your 3| %07. Q. That Arturo's Technical Services
4| evidence? 4|  obtained the contract or ability to provide services
Z A. Correct. 5| toBDT and Arturo's entirely separate from your
493 Are your sons also involvedin a °|  involvement? , .
7| business called Arturo's Technical Services? | ! A. Yeah. They don't need my involvement
8 A. Yes. 8|  todowhat they do. I'mnot involved. | haven't been
9| 494. _ ! _ . 9] involved for awhile.
Q. What is Arturo's Technical Services? |10| 508
10 A. It provides some assistance to the Q We talked before about Eduardo San
E Arturo's companies, as far as | know. 1; Juan, do you remember that?
495. Q. Which Arturo's companies. 13| 509 A Yes
13 A. | meanthe BDT, | presume. Maybe : Q. Ishisfirst name also Jose? Isit
14 PAICA, | assume. 14| Jose Eduardo San Juan?
151 496. Q. You don't know? 12 10 A. | believethat's hisfirst name. Yes.
13 A. I'mnot part of it. " Q. He--
497. - ' - 17 A. He'saso known -- he's always been
18 right?Q. But, sir, you're president of Xela, 181 known as Eduardo. | don't know. | think Jose might
19 A. Yes. But Xelaisnot part of that. ;2 511be hisfirst name. 'Y eah.
201498, Q. Areyou saying, sir, that Xela has no Q. Hesadirector of BDT? _
21 interest in what Arturo's does? 21 A. Hewas. I'mnot sureif he continues.
22 A. Arturo'sisnot part of Xelaanymore. |?2| | assumeheis.
23| 499, . . . 23| 512,
Q. You evidenceisthat you as president Q. Turnto page -- pardon me, Paragraph
24 of Xelaor evenindividualy are completely 24 107 of your affidavit at the bottom of Page 23 of your
25 uninterested in what happens with Arturo's? 25| affidavit, Page 20 -- 32 of the application record.
Page 111 Page 113
1 A. | canonly talk about that what | know, 1 MR. OPOLSKY': Sorry, can you give me that
2 not what | hear. 2 paragraph reference again?
3| 500. . . 3 MR. WOYCHESHY N: Paragraph 107.
. they p:()).\/i(\j/(\a@at type of technical assistance do 4 MR. OPOLSKY : Thank you,
5 A. | don't know for sure. Z . 135Y MR. WOYCHESHYN:
6] 501. . - ' Q. Just let me know when you've had a
7 Servic?sl nga;/_?ey?ou been to Arturo's Technica 7 chance to read Paragraphs 107 and 108, sir. Ready?
8 A. Not to the website. 8 A. Yeah. What'sthe question?
9| 502. Q. Do you know the name Julio Fabrini? 9|514. Q. | just want to confirm, so we know that
10 A Yes ' 10|  Xelahas no operations, right?
11| 503, 11 A. Correct.
Q. Hewasaformer employee of Xela? 12| 515. )
12 A. Hewasformer executive of Xelas. Q. Xelaitsdlf hasno cash flow?
13| 504. , 13 A. Atthistime, no.
Q. Hewasaformer executive? 14| 516. o _ .
14 A. Yesh. He'sleft Xelasevera years Q. Thelitigation fees associated with the
15 ago. 15| Avicolalitigation are al funded by BDT?
16| 505, 16 A. That's correct.
If | suggested to you that Mr. Fabrini 17| 517 _ .
17| helped your sons set up the website for Arturo's Q. Andyet Xelais seeking an
18|  Technical Services, would you have any reason to doubt | 18|  administrative charge of $500,000.00, | have that
19|  that? 19| right?
20 A. |think it'sapossibility. 20 A. Yeah. Butthat's-- that's to help
21| 506. Q. Isyour evidence, sir, that the 2; o1 8support the -- the proceedings.
22 opportunity for Arturo's Technical Servicesto provide ' Q. Itsaysin Paragraph 108 that Xela
23 servicesto BDT and Arturo's, that that opportunity 23 worked with RSM to estimate the proposed quantum of
24 came entirely independent of you? That's not an 24 the charge. Who wasit from Xela?
25 opportunity that you presented to your sons? 25 A. Wedll, | represent Xela.
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1 1 idn' i
519. Q. Soit wasyou that worked with RSM to ; alregdy. So didn't y%u ejxljJSt ta}ks the number that the
2| come up with the $500,000.00 charge? monitor gave you and adopt It ,
’ 3 A. | don't have aprior experience, but |
3 A. Through counsdl, too, | presume. | " bus aqr tan idiot o i ¢
4 don't know exactly what your questionis. | don't am abusinessman and ' m not an 110t or 1gnorant, o
5 understand vour auestion 5 | estimated the numbers that were presented to me and
6| 520 yourq ’ 6 they sounded reasonable to me. | don’'t -- like I'm
' Q. My question, sir, ishow on earthisit 7| not saying that thisisthe only number either. |
7 reasonable in your view for there to be a $500,000.00 | 8|  don't know the future either.
8 charge for a company that has no operationsand is 9| 528. Q. Therewas another number proposed to
9| havingitslitigation entirely funded by I'll say a 0| your prop
10 i -
related party, but | understand that you say athird 11 A Thisisthe number that seems
1 party? 12 reasonabl e that was put forward
12 MR. OPOLSKY: Don't answer that. I'mnot |, , 529 P ’
13 going to let him answer a question of whether ' Q. By RSM?
14 something isreasonable or not. That'salegal 14 A. Inconsultation with them. Yes.
15|  assessm 15
ent. 530. Q. Paragraph 109 of your affidavit, sir.
16| --- REFUSAL NO. 3 16 hisi he heading " Di fi
17 BY MR. WOY CHESHYN: Thisis under the heading "Directors and Officers
18| 591 ' ' 17 Charge." Paragraph 109 you say, "To ensure that Xela
' Q. So Paragraph 108 you say Xelaworked 18|  isableto continueitsinvolvement in thelitigation
19| with RSM to estimate the proposed quantum of the |19  described above, Xelarequires the ongoing
20 administrative charge and believesit to be reasonable |20 participation of its directors and officers." Just to
21 and appropriate in view of the complexities of the 21 be clear, that isthe only peopleinvolved are you and
22 company's CCAA proceeding. Soyour belief inthe |22 Mr. Shields?
23 reasonableness, sir, is based on what? Xelasbelief |23 A. That's correct.
24 in the reasonableness, which you put inissuein your |24|531. .
25 affidavit at Paragraph 108, what's the basis for Q. _And as between you and Mr. Shields, who
25 has more involvement?
Page 115 Page 117
11 Xelashbelief in the reasonableness of that 1 A. Mysalf.
2 ? 2 _ ,
3 $500,000.00 charge . 532 Q. Does Mr. Shields have any involvement?
A. | really don't understand your : 3 A. Onthelegal procedures and the
4| question. If you can explain it to me alittle bit 4 litigati o o what' He .
5| clearer because | don't know what you mean. itigation, Just whal's necessary. Hes aware o
6| 502 5| what'sgoing on. | obtain hisadvice when it's
' Q. Xelasaysthat $500,000.00is 6|  necessary. Neither | or him are lawyers, so
7| reasonableintermsof acharge. I'maskingwhy. | 7| litigationisin hands of the legal team.
8 2 8
ol the CéAAAIhe charge for what? For the cost of 533. Q. Hep mewith this, sir. Your evidence
10/ 523 ' 9 isthat you have no involvement with BDT?
' Q. Yes 10 A. | nolonger have involvement with BDT.
11 ' i - estimati 11
A. Well, that's an esti mated estimation 534. Q. Right. Andyou've attached to your
121 made after the consultation with the -- with the 12| sffidavit as Exhibit G . t of caLsati
13 roposed -- how you cal it? The RSM. 1aavit as EXNIDIL &5 an assignment of caLisative
14 524{) 13| action that assigns Lisas interests in the Avicola
' Q. Themonitor? 14 litigation to BDT, right?
15 A. The monitor. Thank you. 15 A. Right.
16| 525 . _ 16| 535. . .
' Q. | takeit what happened, sir, isthe Q. Why do you need to be involved in
17| monitor just put forward a number and you didn't |17| litigation?
18| objecttoit? 18 A. Because Lisaisthe owner of the
19 A. That's not exactly accurate, but that's 19| shares.
20| the number that made sense. 201 536. Q. Lisas-—
#1| 526. Q. Based onwhat? 21 A. Lisahasto be part in the ligation.
22 A. Based on thetime that we presumeit's [22| Lisaissubsidiary of Xela
23 i i 23
> 527gomg to takt.eto resolve this matter. | 537. Q. Lisa onyour own evidence, sir, that
' Q. Right. But you have no prior 24| you've attached to your affidavit, Lisa's assigned its
25 25

experience in CCAA proceedings, you told me that

rightsin thelitigation to BDT.
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1 A. But not the ownership of the shares. 1 benefits of the -- that's why it says 30 percent and
2 Lisaisthe one that is the plaintiff in the majority 2 70 percent split.
3 on al the cases except the onein Florida. And my 3| 547.
4| involvement is necessary because | am the -- the one Q.1 know.
X ) e 4 A. And that's of the results of the
5| that's been involved from the beginning. | know -- | 5 litigation
6|  havethe knowledge. 6| 548 '
7| 538. . ) Q. | know. Youtold ---
. Q. Sohow canyou say, sir, that you need 7 A. Theactionsremaininthe o
to beinvolved in litigation, but you have no 8|  responsibility of Lisaand BDT isfunding them likein
9 involvement with BDT, when BDT isthe one that 9| thepast.
10| actudly holdsthe rightsto the litigation now? 10| 549,
11 A. BDT isfunding thelitigation. Lisais Q. Youtold me before that you had
12| theonethat'slitigating. 11|  discussed it before it was signed. My question is
13| 539, _ _ 12} gpecific. Didyou look at the agreement, the

Q. That's different, sir, than what 13| assignment of causative action attached as Exhibit G
14 Exhibit G to your affidavit says. Let'sread it 14| peforeit was signed?
15|  together. "Asaresult of negotiation between the 15 A. | aready answered that question.

16 parties, BDT agreesto fund the litigation going 16| 550, o )

17| forward, which could result in millions of dollarsof | _ Q. No,youdidn', sr. You said you

18|  expenses. Inreturn, Lisawill assign all causative s discussed it. Youdidn't Sﬂl’ y(|)<u a(_:t’L;aIIy looked at

19 actions of al current and future lawsuits involving 1o It MyAquelﬂé_on 'Ss;g.you OOK &t It

20|  theAvicolaholdings." You seethat? 20| 551 - | discussed it.

21 A. Yeah. | understand what that means. ' Q. Okay. Now, looking at it now, you see

22| 540. 0. Lisds- 21 how in the fourth last paragraph it says, "Lisa agrees

23 A | don't — 221 tofully cooperate with BDT on areasonable basis'?
' 23 Do you see that?

24|541. : . y

Q. Lisdsduty, sir --- 24 A. Yes
25 MR. OPOLSKY: Sorry, | think he was not done (25| 552, Q. Al right,

Page 119 Page 121
1| answering his question. 1 A. Lisaiscooperating, and Lisaisthe
2 BY MR. WOYCHESHYN: 2 one that is acting in the different legal cases.
3|542. Q. Finish. Sorry, | did interrupt. 3| 553, Q. It'scooperating, sir, becauseit no
4 A. | said| read that and I'm not alawyer 4 longer holds therightsin the litigation. Therights
5 and | didn't write the causative actionswordsin 5 in litigation belong to BDT.
6 there. So my understanding is that what Lisa has 6 A. But | don't understand what the
7|  assigned to BDT isthe benefits of the results of the 7 difference of what you're asking me or what isin
8 litigation are in exchange of funding it, and Lisais 8 there. | don't.
9 the one that's act -- the actor in all the casesin 9| 554, Q. Soyour evidence, sir, is you donit
12 5436uatemalaand Panama. 10 understand the difference between whether Lisa owns
' Q. But you told me earlier that you spoke 11} theright to pursue Avicolalitigation versus the
12| to Mr. Shields about this proposal before it was 12 obligation to share in recoveriesin the Avicola
13| signed? 13 litigation with BDT? Y ou don't understand the
14 A. Whenitwassigned. | learned it was 14} difference between those two?
15|  signed. Yes. 15 MR. OPOLSKY: He'sanswered the question and
16| 544. Q. Right. You don't remember sitting here 13 :jthink _uItimateIfy yﬁu'riasking for alegal
17| today whether you reviewed it before it was signed? etermination of what the cor?tract means -
18 A. | don't understand what -- | don't Lo MR. WOYCHESHYN: . No. .
19 understand What Vou're -- 19 MR. OPOLSKY: -- which he's not able to give
you're 2| you
20| 545. Q. You'reteling me--- 21| --- REFUSAL NO. 4
21 A. --tryingto ask me. 22 BY MR. WOYCHESHY N:
22| 546. . : . 23| 5565, i .

Q. I'masking you don't remember whether Q. When you say you discussed the Exhibit
23| you reviewed this Exhibit G before it was signed? 24 G, sir, are you saying you specifically know that you
24 A. Wediscusseditand| -- asI'mtelling 25 did not review it before it was signed, or you don't
25| youwhat our understanding was. We were assigning the
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Page 124

1 remember whether you reviewed it beforeit wassigned? | 1| justsaid. Youjust said, sir, that the agreement
2 MR. OPOLSKY: Areyou asking whether hesaw | 2 signed as Exhibit G was signed on the terms you
3|  thispiece of paper beforeit was signed? 3 discussed with Mr. Shields, isthat -- did | get that
4 BY MR. WOYCHESHY N: 4 right?
5| 556. Q. Yes. 5 A. Tomy understanding, what | understand
6 A. Theanswer isno, | didn't seeit 3 v;lhliﬂdlarbead this document, it is within what him and |
7| beforeit was signed. ol e out.
8| 557. Q. But you knew it was being signed ' Q. Withall the Iawyersthat Xelahas, did
9 because you discussed it with Cal Shields? 9 you bot_her to get legal advice on the agreement before
10 A. We discussed the terms. 10 itwassigned?
11| 558 . . . 11 MR. OPOLSKY: Please don't answer that.
Q. Let mejust see. When you discussed it 12| --- REFUSAL NO.5
12 with Cal Shields, you knew that it dealt with Avicola 13 BY MR. WOYCHESHYN:
13 litigation? 14| 565,
14 A. Ask the question again. Q. | don't want to know -- | don't know
15| 559. ] o ] 15 what the advice was; I’ m asking whether you received
Q. When you discussed Exhibit G with Cal 16 advice.
i? Shields, you kne\_N that_the d_ocument being signed 17 A. | cannot comment on anything that we
related to the Avicolal |t|gat|9n? ' 18 discussed with our lawyers.
18 A. Yes. To the benefits of it. 19
19| 560. Right. And id bef th 566. Q. I'mnot asking you to say what you said
20 Avicoglliti Ia?tidn re;I1 at;ls t\g?h?Avicgf,sha?% and 2 o yourllawyer or what your [awyer may have said_ back.
21| thatisb fagr the largest asset of Xelaor any of its o I'm asking whether Xela bothered to get |ega ad_wce?
2o subsidia>r/ies’? Y 22 MR. OPOLSKY: Don't answer the question.
23 A C.orrect 23| --- REFUSAL NO. 6 . .
24 561 ' ' 24 THE DEPONENT: On the instructions of my
' Q. And aspresident and director of Xela, 25 lawyer, I'm not answering.
25| youdidn't feel it important to look at the document
Page 123 Page 125
1 before it was being signed? 1 BY MR. WOYCHESHY N:
2 i 2
3| the |iti§\sn§nhfetéﬂit?£ff$§?§ BDT s b " Q. DidLisabother o ge legal ahvice
4 dina the fundi A dtH hasb lot of 3 before it signed the agreement at Exhibit G?
providing thetunding. And theré nas been ajol o 4 MR. OPOLSKY: Don't answer the question.
5 effort to make it impossible for Lisato continue
6| litigation because it's the only way Lisawould lose °| -~ REFUSAL NO. 7
. SO%n 1€ y Way . |6 THE DEPONENT: Same answer.
y r&epon_s_blllj[y as presi dent of Xelaisto make 7 BY MR. WOY CHESHY N:
8|  surethat thelitigation continues. The ownership of 8| 568. o
9| LisaisXelas., the ownership of the shares belong to Q. Paragraph 112 of your affidavit.
10 Lisa, but BDT isfunding it and it deserves payment 9|  Actually, the bottom or Paragraph 111. Thisis Page
11| for thefunding it's putting. Anybody that would fund |10| 33 of the application record, Page 24 of your
12| |itigation would require asimilar type of conditions, ~ |1%| affidavit. Xelais seeking achargein favour of
13| 562. 12 president and former directors and officers on the
Q. Justsothat | understand your answer, 13| assets, property and undertakings of the company in
14| dir, areyou saying as long as you were securing 14| the maximum amount of $100,000.00, and that's defined
15 funding to pursue the Avicolalitigation, you didn't 15|  asthe directors and officers charge. That will allow
16 think it was important to actually have alook at the 16 Xelato continue to benefit from the expertise and
171 agreement between BDT and Lisawithrespecttothe |17  knowledge of its directors and officers. And you say
18] litigation? 18| in Paragraph 112 that that quantum of the directors
19 A. No, becausethey -- | wasn't there when 19|  and officers charge has been considered by RSM and
20| itwassigned. Mr. Shieldsisaresponsible 20| negotiated by Xelaand its directors and officers. |
21| businessman and it was signed on thetermsthat we ~ |21|  takeit that you were the one that was involved in
22 agreed. Sothelegal terminology you'retryingtoput |22  that negotiation and not Mr. Shields?
23 in here, | cannot comment on because I'm not alawyer. |23 A. Correct.
;;1 i 3So | really don't understand where you're going to. 241 569, Q. Carrying on in Paragraph 112, you state
) Q. No, I just want to understand what you 25 Xelabelieves that that charge is reasonable in the
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1 circumstances. You seethat? 1 A. He has not said anything one way or the
2 A. Yes 2 other.
3 3 . .
570. Q. What liahility doesthat charge protect 582 Q. I know | asked you earlier, sir, and
4| against? 4| you confirmed that you had never been involved in a
5 A. What isyour question regarding 5| CCAA proceeding, so my questions are going to be a bit
6 exactly? 6 different so just bear with me. Xela has never been
7 7 involved in a CCAA proceeding to your knowledge,
571 Q. What do you need that charge for? 8 right? P groy g
8 A. _The charge pf the - that‘sin_case 9 A. Never.
9| that thereisany litigation against the directors. 10| 583
10| 572. _ , ' Q. And Xelahas never been placed into
Q. Right. But certainly you understand, 11| receivership before?
11} dir, that as part of a CCAA filing there would be a 12 A. No.
12 stay of all actions? 13| 584, .
13 A. | understand -- Q. You agree with me?
14| 573, . 14 A. Yes
Q. Against Xela? 15| 585, , . .
15 A. —that. Yes. Q. None of XelasCanad_|an subsidiaries
16| 574 _ 16|  have ever sought CCAA protection to your knowledge?
' Q. Sothat'snot arisk? 17 A. No.
17 A. That would befor --- 18| 586. \ .
18 MR. OPOLSKY: Just if we're commenting on 19 Q- And none of Xela's Cana_dlan . -
19|  legal niceties, there's astay of actions against i Subsi d"Aa” e;;?;elaégjlzﬁhﬂgfsde:;ajwvam p:
;2 X_ela There's not a stay of action against its 21587, ' ' ' '
directors and officers. Q. None of Xelas Canadian subsidiaries
22 BY MR. WOYCHESHY N: 22 have every been placed into receivership?
23
575 Q. Right. So that'sthe concern? That's ;i 588 A. No.
24| what you understand the charge to be, isif there are ' Q. You agree with me?
25 proceedings commenced individually against either you |25 A. Yes.
Page 127 Page 129
1 ields? 1
or Mr. Shields 589. Q. Andyet, sir, | understand that you are
2 A. Correct. : . " .
3| 576 2| concerned that if areceivershipisputin placeor a
' Q. Hasthere been any threat of those 3 receiver is put in place over Xelathat that will
4| proceedings, sir? 4| resultin afire sale of Avicola shares?
5 A. Nonethat I'm aware of, but there is 5 MR. OPOLSKY: Counsdl, are you referring to
6 aways the possibility. 6 aportion of his affidavit?
71 577. ; ; 7 MR. WOYCHESHYN: Paragraph 5.
Q. For acompany with no operations? - S
8 A. Well, from the people who are attacking 8 MR. OPOLSKY: Paragraph 5 of your affidavit.
9 the company 9 THE DEPONENT: Yes.
' 10 BY MR. WOYCHESHY N:
10
578. Q. Itakeit, sir, your evidenceisn't 11| 590. ) )
11| that you would not be willing to participate as, or X Q. Sotha’syour concern, that there will
12| continue as adirector and officer of Xelaif that 1 be afire sale of Avicola shares?
13| charge wasn't there? You're not saying that, are you? 12 ol I;\d _ Tph"?‘t is a concern for everybody
15 'MR. OPOLSKY: " Sorry, can you ask that BIL 5 Whois everyone?
16|  question without double negatives? 16 A. All the creditors and Xela.
17 BY MR. WOYCHESHYN: 17| 592
18| 579, ' Q. Soall the creditors listed on Exhibit
- Q. Sure |f there was no $100,00000 18 D that we looked at before?
;2 directors anpl officers char_ge, would ygu continueto |19 A. | assume that every creditor will be
i serve a: a (Ijl rector glrl]d offi Cledr as Xelat 20| concerned about that because Xelaistrying to do and
22| 580 - | personally would. 21|  thereason we offered CCAA is because we're trying to
' Q. Do you know whether Mr. Shieldswould? |22|  put together aplan so al creditors are protected.
23 A. | have not discussed that with him. 23| 593. Q. But thereis no plan right now?
24 ' '
%L o | takeit that he hasn't told you that 24 A. That'swhat the CCAA is for, to put
25 25 together the plan.

he would resign if there was no charge?

Network Reporting & Mediation

Page: 33 (126 - 129)



é<ami nation of Juan Gutierrez

CASTILLOV. XELA ET AL

Page 130

Page 132

11594, Q. Right. But you told me earlier, sir 1 you and remind you that all settlement discussions are
2 that plaﬁ won't éomefor months, if Ionge’r. , 2 privileged. | would ask you not to put anty of them
3 A. That'syour speculation. | said it 4 Into the record. _
4| could be very soon. We don’'t know for sure. It's THE DEPONENT: Sorry about that. But so
5| more than one option to resolve this matter. > what | want to say is that Xela has had the best
6 MR. WOYCHESHYN: Do you have Exhibit D?| 8|  interestall along to satisfy that judgement as well
7 MR. BORTOLIN: D. ] asall theother creditors, and we've been doing our
8| BY MR.WOYCHESHYN: 8 b_est todoit, and 'Fhe CCAA avenue is the one that
?| 5% Q. Groiaand Company is no longer counsel o  gvesthebed! opuian. And going t? that paragraph
10| toxda .ri hto 10 thaF you were reading bef_ore, there_s avery .
11 A gCofrect 11 legitimate risk that areceiver appointed by my sister
12| 506 ' . 12} would attempt to sell those sharesin afire sale, and
’ Q. Has Groiaand Company expressed any 13|  that'saconcern.
13 concern with Xela being placed into receivership? 14 BY MR. WOYCHESHY N:
14 A. | have not talked to them. 15| 604. . .
15| 597, _ _ Q. Do you remember my question, sir?
Q. Epic Realty Partnersinc., | take it 16 A. Yeah. That wasyour question, if there
16| that that isaformer landlord? 17| wasaconcern that the fire sale could occur.
17
18| 598. A Former fandlord, .y&e. 16| 605. Q. That concern was four questions ago.
10| reise gn E'gﬁcae%?/ciet r?tXEeﬁ):bg'er?l tylz‘?fetgierf] ?ol nc. 19| My question that | asked you was other than the people
o receiversﬁi 0 g p 20 listed -- oth_er than your mlother and those listed as
21 A Ipﬁave not talked to any of them ” re at_ed par_tlas, yor ha\_/ent spoken ?0 any other
22| 599 . y . 22| creditorslisted on Exhi blt D regardmg-whether they
: Q. Aml right, sir, that you haven't 23 prefer a CCAA proceeding over areceivership?
23| talked to any of the creditors about the CCAA plan 24 A. Thereisafew of these creditors that
24| other than the creditors that are related parties or 25| havesigned in their agreement to participate; that's
25 shareholders?
Page 131 Page 133
1 A. Theonesthat -- yeah, the ones that we 1l further in the affidavit. Those are the onesthat we
2| talked to, they al have the same concern. 2| havetalk -- | have talked to and those are the ones
3| 600. Q. Right. But the onesthat you talked to j GOéhaI have expressed concern.
4| areeither shareholders or related parties? ' Q. Other than those in the support
5 A. Shareholders? Not shareholders. Xela S| agreement, your evidence is you haven't to spoken to
6 has only one shareholder; that was my father. 6|  any other credits?
7] 601. Q. Presumably you spoke to your mother ; 607 A. Notall -- ot all of them.
8|  about this? ' Q. Sir, I'mjust trying to understand who
9 A. Yes 9]  you've spokento. It'snot that complicated. You've
10| 602. , 10| told methat you spoke to the people in the support
11 your fa(?haéo;ggha 'sthe estate trustee for 111 agreement; fine. | asked you to confirm that that's
12 A That'sc 0‘ rrect 121 everybody you've spoken to and you said it's not all
13| 603 ' ' 13| of them. Which other ones?
' Q. Other than speaking to your mother and |14 A. I'vesad everybody that signed the
14 speaking to related parties as listed on Exhibit D, do |15 consent are the ones | spoken to and they're the ones
15| | haveit correct that you haven't spoken to any other [16|  that expressed their concern.
13 ::;g\t/oerr;?ggrdl ng whether they prefer a CCAA or a |17| 608. Q. Yes An d | want to anW and I'm
18 A Have not spoken to all of them, | 18 entitled to know which other creditors you've spoken
19| have spoken to afew. But theissue hereis that ;2 . A | already answer who | talked to. The
20| everybody wants to get, collect -- collect these 21|  onesthat signed thye consent. Everybody | talked to
21| dividends, related or not related -- sorry, collect 22| hassianed 31 t ' ybody
22| thedebts. Xelahasawaysbeenin thebest position ;5| o0 es Signedt the consent.
23 to negotiate a solution. We've been attempting to do ' Q. Andnooneelse?
24 so with my sister, too. 24 A. No.
25 MR. OPOLSKY: Holdon. I'mgoingtostop |25|610.

Q. Now, when you use that terminology,

Network Reporting & Mediation

Page: 34 (130 - 133)



Examination of Juan Gutierrez

CASTILLOV. XELA E13A§

Page 134

Page 136

1| firesde, sir -- actually, one more question about 1 A. They arethe only feasible purchaser
2 Exhibit D. You see here there's Heenan Blaikie 2| andthey are interested partiesin thismatter. So
3 listed? 3| that definitely would be very harmful for Xelaand for
4 A. That'salaw firm? 4 its stockholders, for BDT and the other creditors,
5| 611. . 5 presumably including Margarita.
Q. Yes. Sir, you understand that that law 6 619
6|  firm ceased to operate in 2014? ' Q. At Paragraph 83 of your affidavit, sir.
7 A. | did not know that. 7 A. What number again?
8 8
612. Q. Back toyour use of thewordsfire 620. Q. Eighty-three. It's on Page 19 of your
9] sde Sojust sol understand what you mean by that, | 9|  affidavit and Page 28 of the application record.
10| what | take it you mean isthat afire sale meansthat |10 Paragraph 83 you say, "Until thislitigation provides
111 theshareswill be sold quickly, right? That's one 111 asource of revenueto Xela, Xelawill be unable to
12 aspect? 12 pay its numerous creditors, including Ms. Castillo."
13 A. Mm-hmm. 131 And what you're referring to there is the Avicola
141 613. 14 litigation, right?
Q. Yes? . . . 15 A. That'scorrect.
15 MR. OPOLSKY: Areyou againreferringto |4 621
16 Paragraph 5? ' Q. You say, "Nevertheless, Ms. Castillo
17 MR. WOYCHESHYN: Yes. I'mtryingto 17 has undertaken specific action to place Xelainto
18 understand what he means by afire sale. 18|  equitable receivership, proceedings that will not
19 THE DEPONENT: What's the question? 19|  offer the same protection and benefits to all actors
20 BY MR. WOYCHESHY N: 20 asthat available under the CCAA." And you told me
’1 ’1 : ) . g
614. Q. | takeit that there's two aspectsto a before, sir, you had no prior experience with either
. . o 22| the CCAA or areceivership, right?
22| firesale asyou usethose words: oneistiming, that |, A No
23 the sale will happen quickly; and two isthat they'll |, , 622 ' ’
24| besold for below what you think the fair valueis, is ' Q. Sothat cannot be information that
25 that right? 25 obtain -- that originates from you, right?
Page 135 Page 137
1 A. There'sathird one. And it's because 1 A. It'splain and simplelogic that a
2 considering the circumstances of the litigation, there | 2 process like a CCAA would protect the interest of all
3 isonly one potential purchaser, whichisthe Cousins. | 3| thecreditors.
4 4
615. Q. Right. But, sir, you told me earlier 623. Q. | want to be clear that | want your
5 in your evidence that you haven't in the past five 5 evidence, sir, because you've put inissuein
6|  yearseven tried to market the shares. 6 Paragraph 83 that the CCAA will provide better
7 A. Because of thelitigation thereisno 7 protection to the creditors in an equitable
8 parties that are in the poultry industry or investors 8 receivership and | want to know what protections and
9|  that would be interested in acquiring this minority 9 benefits that the CCAA provides that an equitable
10| position. 10| receivership will not provide on your own evidence?
11 11 '
616. Q. Youdon't know that because you haven't . .A' A CCAA procedure will allpyv the
. X 12 litigation to continue under the supervision of the
12 bothered to market the sharesin the past five years. 13 X . : S .
. X monitor, while the receivership, in my understanding,
” MR. OPOL SKY: Isthat question? 14| isthat it would do the opposite
14 MR. WOYCHESHYN: Yes. 15| 624 PpOSIte.
15 THE DEPONENT: Wéll, you're telling me that ' Q. Anything else? Isthat al?
16|  we haven't bothered. | already told you we have tried |16 A. | answered the question.
17| ' 17
18 g]\;h& %aﬂv\}oogrédH%éﬁr?N_ 625. Q. | just want to make sure that's the
19| 617 ' ' 18|  totality of your evidence on that point.
' Q. Morethan five years ago? 19 A. Yesh.
20 ' 20
1| 618 A. Severa times over the 20 years. 626?. Q You undgrstand, si_r, that if areC(_eiver |
Q. Okay. So there'sthree aspectsto the 21 is appointed that neither my firm nor my client will
22| fire salethen: oneisthey'll be sold very quickly; 22| control the receiver? Do you understand that?
23| twoisthey'll be sold for less than their true value; 23 A. |dont.
24 irdi ' ' 24
i andetcrllsr’gl isthey'll be sold to the Cousins? Three 627. Q. You understand that if areceiver is
aspects: 25| appointed that that receiver will owe aduty to all
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1| creditors? 1| Xeaand its stakeholders?
2 A. | don't know that. 2 A. That'scorrect.
3| 628. . : 3| 638. \ . :
Q. Youunderstand, sir, that the receiver Q. Andoneyou'rereferring to thereis
4| could decide to continue the Avicolallitigation? 4\ thecreditors of Xelaaswell?
5 A. | don't know what the receiver would 5 A. Absolutely. All included.
3 629?0. °639. Q. Just soI'mclear, your evidenceis
' Q. Do you know, sir, that if your receiver 7| that that's the most sensible approach despite the
8|  wasappointed and tried to sell the Avicola shares 8|  fact that there's no end to the litigation, the
9|  that that sale would ultimately require court 9| Avicolalitigation in sight?
10 approva|? Do you understand that? 10 A. Thereisanendin Slght And havlng
11 A. | don't know. | don’'t know the 1 the presence of the monitor injects another element,
12| procedure, but... 12} which isaCanadian oversight.
13| 630. L 13| 640. .
Q. At Paragraph 87 of your Affidavit, sir, " Q. Whendoyou say al the Avicola
14| you say, "Given the liquidity crisis faced by Xela, 14 litigation will be wound up? _
15|  court protection is a prerequisite to achieving this 15 A. | cannot answer that question. Nobody
16|  result. Without a stay of proceedings in the context 161 knows.
171 of aCCAA filing, Xelaand its directors and officers 171 641, Q. You agree with methat there's no
18| would be unable to continue Xela'sinvolvementinthe |18|  certainty in the outcome of the Avicola litigation?
19| various disputes that are underway." What do you mean |19 A. There'sno certainty in the outcome of
201 Dy that, sir? 20| anythinginlife. It's not even a certainty that we
;; . Ah- Bgcr?use%f the -- | f what | n;ean by 21| can go down the elevator without an accident.
that is that without the proper framework to protect 22| 642. _ , o
23| therightsof al the partiesinvolved, it will be 23 2 Yt\‘/selrllbfge(:terr]gi?’l;[hat af] Ctehr'tr? nis---
24 very difficult if not impossible to continue. 24| 643 ' y, anything.
25| 631. L - - : Q. Onething that is certain isthat over
Q. Areyou saying, sir, that if areceiver 25| $50,000,000.00 has been spent in the Avicola
Page 139 Page 141
1| was appointed over Xelathat you would not cooperate | 1|  litigation on your side, right?
2 with the receiver in -- with respect to the Avicola 2 A. Yes. Fighting for an asset that is
3 litigation? 3|  worth closeto ahillion dollars.
;1 632 A. Idid not say that. o 41644 Q. Inthecourse of 20 years, the only
’ Q. Turn to Paragraph 38 of your affidavit. 5|  final judgement that your side has obtained is less
6 A. Thirty? 6 than $5,000,000.00 U.S.?
7| 633. - - \ 7 A. ltistheonly portion of the case that
. Thirty-eight nme. It'sPagel
8 of yourQaffi davi}[/, ggrag’]rggri? 28, P(;ge 330 aglz (?f the 8 has ende_d: But all the other portions are advancing
9|  application record, pardon me. Thisisunder the 12 645\/ery positively.
10 heading, "The above litigation represents the only : Q. Your evidence, sir, isit's sensible to
1 realistic avenue of recourse for Xelaand its 11|  continue down that path?
12| creditors." And theligation you're referring to 12 A. That what, sorry?
13| thereisthe Avicolalitigation, right? Right? 13| 646. _ _ - .
14 A. I'm reading the paragraph. . Q. Your evidenceisthat it's sensible to
15| 634. 14 continue down the path that you have for the past 20
Q. Okay. 15| years?
16 A. TheAvicolalitigation, correct. 16 A. Absolutely. We are getting very close
17/ 635. Q Y our evidence, Sir’ is enab“ng the 17 totheend of it. Asl eXplalned before, there'sa
18|  abovelitigation, which isthe Avicolalitigation, to 18] lot of recourses that have been used in the past that
19|  continue, provides the most sensible result for Xela 19 delayed things for years. Those recourses are no
20|  andits stakeholders. Did | read that correctly? 20| longer available.
21 A. Sorry, where are you reading? 21 MR. WOYCHESHYN: Just give me afew minutes,
22| 636. 22 please.
’s 2- f;ar £Va$;38+hat,s o 23| --- OFF THE RECORD (3:52 P.M.) ---
24| 637 ' ' ' gr- 24| --- UPON RESUMING (3:56 P.M.) ---
’ Q. | just want to understand, your 25 BY MR. WOYCHESHYN:
25 evidence is that that's the most sensible result for
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647. Q. Subject to the answers to undertakings,

advisements, refusals and anything arising from these,
and also subject to any additional document
production, those are all my questions. Thank you
very much, Mr. Gutierrez.

A. Thank you.
RE-EXAMINATION BY MR. OPOLSKY::

648. Q. | have abrief re-examination. Mr.

Gutierrez, do you recall that in responseto a
guestion by opposing counsel you said that you were
either away or on leave from 2014 to 2017?

A. Thatiscorrect.

649. Q. | say away or on leave because | don't

have atranscript in front of me. What were you doing
during that period?

A. Yeah. | took aleave of absence of
business since earlier -- early 2014 because | ran for
president of Guatemalain 2015.

MR. OPOLSKY': That'sthe entirety of my re-
examination.
CONTINUED EXAMINATION BY MR. WOY CHESHY N:

6%0. Q. Just one question arising from that.

23 Sir, when you ran for president in 2015, that wasn't
24 the only time you ran for president of Guatemala?
25 A. No. I didasoin 2011.
Page 143
1| 651. .
Q. Youdidn't take aleave of absence for
2 that?
3 A. |did.
4| 652. i
Q. Youdid?
5 A. Yes, | did.
6 MR. WOYCHESHYN: Okay. That'sit.
7
8| --- WHEREUPON THE EXAMINATION WAS ADJOURNED AT 3:58 P.M.
9
10
11 | hereby certify that thisis the
12 examination of JUAN GUTIERREZ, taken
13 before me to the best of my skill
14 and ability on the 26th day of June,
15 2019.
16
17
18
19 Devon Lockett - Court Reporter
20
21
22 Reproductions of this transcript arein direct
23| violation of O.R. 587/91 Administration of Justice Act
24 January 1, 1990, and are not certified without the
25 original signature of the Court Reporter
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ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Court File No. CV-19-622852-00CL

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.

C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF XELA

ENTERPRISES LTD. -

ok k k%

Applicant

ANSWER CHART OF THE APPLICANT

Undeértakings/Advisements/Refusals from the Cross-Examination of Juan Guillermo Gutierrez

Held in Toronto on June 26, 2019

No. | Q.# | P.# U/A/R | Question Answer
1. (62-64 |17 U To provide the minutes from Xela’s most recent board Upon further inquiry, Mr. Gutierrez understands
meeting, which occurred a week or two weeks ago, subject | that no minutes were recorded during this board
to any claims of privilege. meeting. This is a correction to the answer Mr.
Gutierrez provided in response to question 64 of
his cross-examination.
2. 78-81 | 20 | A To advise when Juan Jose Rodriguez ceased being an April 1,2016.

officer of Xela.




No. | Q.# |P.# U/A/R | Question Answer
3. |106- |2425 | A he firsthalf of 2016, .
111
4. 112 12526 |U To provide an English translation of the valuation slide A translation was provided by email on June 28,
’ deck attached as Exhibit “B” to the affidavit of Juan 2019.
Guillermo Gutierrez, sworn June 17, 2019 (“Gutierrez
Affidavit™).
3. 113- |26 A ‘San Juan:is a chartered ot
115 -
6. |[146- [34-36 | A ’ camie *insolvent as .| Mr. Gutierrez understands Xela to have become
147 2 utlerrez (ize. that Xela could not meet | insolvent at the time it could not continue
7. 148- 136-37 | U To advise if Mr. Gutierrez’s knowledge is something other | This is consistent with Mr, Gutierrez’s
151 than that Xela has been “insolvent” (as that term is knowledge.

understood by Mr. Gutierrez, i.e. that Xela could not meet
its ongoing liabilities) since some time in 2017.




P.#

U/A/R

Question

Answer

8. 185-
186

44

To advise if there are any trial dates scheduled for any of
the proceedings ongoing in Guatemala.

Mr. Gutierrez understands from counsel for the
Guatemalan litigation that there are no trial dates
scheduled for proceedings in Guatemala. Due to
how the Guatemalan legal system works in
respect of civil disputes such as the ones in
which Lisa is involved, trials are not routinely
conducted. Rather, matters are largely litigated
on paper.

That being said, Mr. Gutierrez has learned from
counsel for the Guatemalan litigation that the
court adjudicating a matter between Lisa S.A.
(“Lisa”) and one of the Avicola companies, in
relation to whether Lisa’s claims for dividends
are time-barred, informed the parties that a
decision will be rendered in July 2019. An exact
date was not provided.

9. 184~
188

44-45

10. | 207

49

CRefiisalmaintainedi




No. |Q.# [P.# U/A/R | Question Answer
11. | 208~ |49-51 R To advise whether Xela or any of its subsidiaries have Refusal maintained.
210 received an offer of money conditioned on settlement of the
Avicola litigation, without revealing the amount of the
offer.
12. [282- |68 U , ceased to be-on-the board'of
284 o
13. [294- |70-71 | A To ask Patrick Doig the name of the trust managed by
299 Alexandria Trust Corporation and referred to at paragraph
17 of the Gutierrez Affidavit.
14. | 302 71 A To ask Patrick Doig who the beneficiaries are of the trust
managed by Alexandria Trust Corporation and referred to at
paragraph 17 of the Gutierrez Affidavit.
Inithe altérnative, to:ask Mr..Doig WthlLOfML Gutierrez’s | unaware of Whether there are any other
family menibersiare benefic ciaries of thetrust. - beneficiaries of the trust. Mr. Doig is not the
trustee.
15. [312- |73-74 | U To advise if Mr. Gutierrez becomes aware that the amount | Mr. Gutierrez understands the current amount to
314 of funds advanced by BDT Investments Inc. (“BDT”) to be less than US $50 million. However, this
Lisa for the purpose of funding the Avicola litigation is amount excludes interest. With interest included
currently less than US $50 miltion. (as set out in response to question 335), the
amount owing is greater than US $50 million.
16. | 320- | 74-75 A To advise how BDT is funding the US $80,000 to $100,000 | Mr. Gutierrez understands from Mr. Doig that
321 In litigation expenditures, i.e. where that money is coming | BDT derives its income from royalties and

from.

technical assistance fees,




No.

Q. #

P. #

U/A/R

Question

Answer

17.

332

78

18.

335

78-79

To ask Mr. Doig whether interest is being charged on the
BDT loan to Lisa and, if so, what amount.

No interest is being charged on amounts owed
by Lisa except in respect of the sum of US
$16,685,000 secured under the promissory note
and stock pledge agreement dated January 5,
2009 and attached as Exhibit “F” to Mr.
Gutierrez’s affidavit. Interest on this amount
accrues in accordance with the terms of the
promissory note and stock pledge agreement,
which specifies a rate of 8.5% per annum,
except in the event of default, in which case
interest accrues at a rate of 10% per annum.

19.

343

80

To either ask Calvin Shields or review Xela’s records to

determine when Mr. Shields ceased being president of Lisa.

Mr. Shields ceased being president of Lisa as a
result of a shareholder meeting in January 2019,
where a new board was elected. This change
was entered in the Panamanian registry in March
2019.

20.

344-
345

80-81

board of dm:ector ofBDT

Ayfﬁdawt ’

Mr. Doig has advised Mr. Gutierrez that the
following individuals were on the board at the




Gutierrez’s cross-examination has an outstanding judgment
against Xela.

No. Q. # | P.# U/A/R { Question Answer
21. | 355- | 82-83 A
356
réasonablc chance of success.
22. 356 |83 A Mr:Gutierrez understands from:Mz. Doig that’
10;St uch written analysis. e‘usts
that: analy51s; e
23. |374- | 86-88 | U To advise if Mr. Gutierrez learns that one of the creditors Rijk Zwan has an outstanding judgment against
377 listed on the creditor list marked as Exhibit “D” during Mr. | Xela in the Netherlands. This relates to a

guarantee that Xela provided on behalf of its
indirect subsidiary, Fresh Quest Inc. This
judgment corresponds to the debt owed to Rijk
Zwan that appears on the creditor list marked as
Exhibit “D” during Mr. Gutierrez’s cross-
examination.

Rijk Zwan did commence proceedings against
Xela in the Netherlands, resulting in the above-
noted judgment. This is a correction to Mr.
Gutierrez’s answer to question 395 of his cross-
examination.




No. | Q.# |P.# U/A/R | Question Answer

24. 1382 89 8]
advise ¥ ‘hether Xeh lns entered into a tolhncr anreement

ith any of those creditors with respect to the'debts
allenedly owed to:that-creditor.

25. 1397 |92 U With respect to the creditor list marked as Exhibit “D” Mr. Gutierrez understands from Mr. Lam that
during Mr. Gutierrez’s cross-examination, there is a figure | the US amount is the more accurate figure.
owing to CRGO: FQI. The US amount is $35,616, and the | However, Mr. Gutierrez has come to understand
amount converted to Canadian is $296,797. This is may just | from Mr. Lam that additional sums owing to
be a typographical error, but to ask Thomas Lam and advise | CRGO were excluded from the amounts
which amount is the correct amount owing. provided in the creditor list because they were

incurred after Xela ceased operations and were
thus not recorded in Xela’s system. Including
these amounts, the total amount owing to CRGO
for legal matters is $332,117.
As indicated on the creditor list, $500,000 is
owed to CRGO in addition to the sums above.
This amount stems from services provided by
CRGO prior to 2005.

26. | 398- |93 u

403




No. | Q.# |P.# U/A/R | Question Answer
27. |404- | 9495 | U Paragraph 75 of the Gutierrez Affidavit states that the sum | The figure of $276,162 was miscalculated. The
407 of $276,162 owing to the estate of Juan Arturo Gutierrez amount of $261,745 should have been netted
(“Arturo”) is secured. In the creditor list marked as Exhibit | against the amount of $14,967. Thus, the amount
“D” during Mr. Gutierrez’s cross-examination, there is a owing to the Arturo estate is $246,778.
note payable to Arturo for $261,745, and then there appears
to be a debit for a promissory note for $14,967. To advise
how the figure of $276,162 is arrived at.
28. | 459- | 105- A Gutierrez and Andres Gutierrezwhéther 7]
467 | 106 .shareholders of 10357235 Canada
Ltd.:and advise T
29. 1485 | 109 A tietrez.and Andres Gutierrez what
siness 10357235 Canada Ltd. s involved in other than =
the:biodegradable packaging business:
30. | 520 114 R To advise how it is reasonable for there to be a $500,000 Refusal maintained.
Administration Charge for a company that has no
operations and is having its litigation fimded by another
party.
31. | 553- {121 R In reference to the assignment agreement attached as Refusal maintained.
554 Exhibit “G” to Mr. Gutierrez’s affidavit, to confirm whether
the effect of this was to make BDT the owner of the rights
in the Avicola litigation, as opposed to obligating Lisa to
share recoveries in the Avicola litigation with BDT.
32, | 564- | 124 R agre Refusal:maintained.”
566 alfidavit, to ads
ice on the agreem




-9_
No. |Q.# | P.# U/A/R | Question Answer
33. |567 |125 |R Refusal-maintained

was:signed
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January 24, 2018

ASSIGNMENT OF CAUSATIVE ACTION

This Agreement is between the parties: BDT Investments LTD,, domiciled in Barbadas, referred to
as (BDT) and Lisa S.A,, referred to as {LISA), Xela Enterprises and Lisa 5.A. are related parties.

BDT has monies outstanding from LISA of $46,786,171 and from Xela Enterprises Lid. of
$18,507,140.

Due to financial circumstances, BDT is concerned that LISA and Xela Enterprises Ltd. do not have
the wherewithal to repay BOT amounts owed unless litigation involving the AVICOLA holdings,
owned by LISA, is continued and funded.

As a result of negotiations between the parties, BDT agrees to fund the litigation going forward
which could result in millions of dollars of expenses. In return, LISA will assign all causative actions
of all current and future lawsuits involving the AVICOLA holdings.

Furthermore, BDT agrees to pay LISA 30% net of expenses of any settlement and/or collection of
funds directly or indirectly relating to any related litigation. Expenses shall be comprised of all
current monies owed by LISA, plus any statutory withholding taxes, plus any related contingency
fees, bonuses, and commissions if applicable.

LISA agrees to fully co-operate with BDT on a reasonable basis.

For further clarity, BDT shall be reimbursed for past debts from both LISA and XELA and related
future debts plus 70% of the net proceeds arising from an AVICOLA settlement or judgement that
is successfully collected.

The parties are in agreement as evidenced befow:

This Agreement is dated January 24, 2018.

S .
P Dece

Patrick Doig, Presidedt

BDT investment Inc.

, (2227,
David Harff;f, Birector % reasurer

Lisa S.A.

2

v
Calvin K. h;eld%irector
Xela Enterprises Ltd.
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COURT FILE NO.: CV-11-9062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

MARGARITA CASTILLO

APPLICANT
- AND -

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED,
FRESH QUEST, INC., 696096 ALBERTA LTD., JUAN GUILLERMO
GUTIERREZ AND CARMEN S. GUTIERREZ, AS EXECUTOR OF THE
ESTATE OF JUAN ARTURO GUTIERREZ

RESPONDENTS
AND IN THE MATTER OF THE RECEIVERSHIP OF XELA ENTERPRISES
LTD.
AFFIDAVIT OF NOAH GOLDSTEIN
(Sworn October 17, 2019)

1, Noah Goldstein, of the City of Toronto, in the Province of Ontario, MAKE OATH AND

SAY:
1. I am a Vice President and Managing Director of KSV Kofman Inc. (‘KSV").
2. Pursuant to an order (the “Receivership Order”) of the Ontario Superior Court of Justice

(Commercial List) (the “Court”) made on July 5, 2019 KSV was appointed as the receiver and

manager ("Receiver”) of Xela Enterprises Limited.

3. | have been integrally involved in this mandate since the date of the Receivership Order.

As such, 1 have knowledge of the matters to which | hereinafter depose.



4, On October 17, 2019, the Receiver finalized its First Report to Court in which it provided

a summary of the Receiver's fees for the period commencing January 7, 2019 to August 31, 2019.

5. | hereby confirm that attached as Exhibit “A” hereto is a true copy of the account of KSV
for the period indicated and confirm that this account accurately reflects the services provided by

KSV in this matter and the fees and disbursements claimed by it.

6. Additionally, attached hereto as Exhibit “B” is a summary of roles, hours and rates charged
by members of KSV who have worked on this matter, and | hereby confirm that the list represents

an accurate account of such information.

7. I consider the accounts to be fair and reasonable considering the circumstances

connected with this matter.

8. | also confirm that the Receiver has not received, nor expects to receive, nor has the
Receiver been promised any remuneration or consideration other than the amounts claimed in
the accounts.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario, this

)
)
17" day of Octabe )
: ) |
il r——
/G%;sionerf taking affidavits;etc. ) <~ NOAH GOLDS
/ {f0:56% )



THIS IS EXHIBIT “A” REFERRED TO IN THE
AFFIDAVIT OF NOAH GOLDSTEIN
SWORN BEFORE ME THIS 17" DAY OF OCTOB ER, 2019




Xela Enterprises Limited
Schedule of Professionals’ Time and Rates
For the Period from January 7, 2019 to August 31, 2019

Billing Rate
Personnel Title Dulies Hours {$ per hour) Amount ($}
Robert Kofman Managing Director Overall responsibility 26.70 725 19,357.50
Noah Goldstein Managing Director All aspects of mandate 29.50 575 16,962.50
Other staff and administrative 3.05 125-200 443.75
Total fees 36,763.75
Total hours 59.25
Average hourly rate

$ 620.49



THIS IS EXHIBIT “B" REFERRED TO IN THE
AFFIDAVIT OF NOAH GOLDSTEIN
SWORN BEFORE ME THIS 17" DAY OF OCTOBER, 2019

A Commissioner for {aking Affidavits, etc.




ksv advisoryine.

150 King Street West, Suite 2308
Toronto, Ontario, M5H 1J9
T+1416 932 6262

F+1416 932 6266

ksvadvisory.com

INVOICE

Xela Enterprises Ltd September 11, 2019

c/o KSV Kofman Inc
150 King Street West, Suite 2308
Toronto, ON M5H 1J9

Invoice No: 1394

HST #:

Re: Xela Enterprises Ltd. {the “Company”}

818808768 RT0Q01

For professional services rendered from January 7, 2019 to August 31, 2018 by KSV Kofman Inc..

in its capacity as Court-appointed receiver of the Company (‘Receiver”), including:

Pre-Receivership Activities

. Corresponding with Bennett Jones LLP ("Bennett Jones"), counsel to Margarita
Castillo {the “Applicant”), the applicant in the receivership proceedings, concerning
matters related to the receivership application, including the history of these

proceedings, the scope of the receiver's authority and the motion materials;

. Reviewing the receivership application materials, including the Affidavit of the

Applicant and commenting on the receivership order;

. Corresponding with Bennett Jones regarding the status of the receivership

application;

. Corresponding with Torys LLP (“Torys”), counsei to the Company, regarding the
receivership application and the Company's application for protection under the

Companies' Creditors Arrangement Act (“CCAA™);

. Reviewing the Company's CCAA application materials and discussing same with

Bennett Jones and Aird & Berlis LLP ("A&B"), counsel to the Receiver;

. Reviewing the transcript from the cross examination of Juan Gutierrez, the

principal of the Company, conducted on June 17, 2019;

. Attending at Court on July 4, 2019 in in connection with the receivership

application;



Receivership Activities

Attending a meeting on July 10, 2019 with the Applicant and Bennett Jones;

Reviewing and commenting on a lelter prepared by A&E dated July 8, 2019 to Mr.
Gutierrez advising of the receivership and its implications;

Altending a meeting on July 15, 2019 with Torys, A&B and Mr. Gutierrez;

Preparing a letter and detailed list of questions for Mr. Gutierrez and sending same
to Torys on July 19, 2019 (the “Information Request");

Reviewing responses received to the Information Request from Torys on August
9, 2019;

Reviewing. commenting and executing a confidentiatity agreement between the
Receiver and Mr. Gutierrez;

Reviewing a proposal {the “Proposal’} for settlement between the Lisa Group and
Avicola Villalobos Group (“Avicola") received by the Receiver on August 14, 2019;

Reviewing and commenting on a letter prepared by A&B to Torys dated August
19, 2019 regarding the Proposal,

Preparing a list of follow up questions to Mr. Gutierrez and sending same to Torys
on August 22, 2019;

Working to become familiar with the status and history of the litigation involving
the Company;

Reviewing and commenting on a letter prepared by A&B to Stikeman Elliot LLP,
Canadian counsel to Avicola, dated August 28, 2019; and

To all other meetings, calls and discussions not specifically referenced above.

Total fees and disbursements per attached time summary $ 36,829.67
HST 4,787.86
Total Due 3 41,617.53

Page 2



KSV Kofman Inc.
Xela Enterprises Ltd.
Time Summary
For the period January 7, 2019 to August 31, 2019

Personnel Rate (§) Hours Amount (§)
Robert Kofman 725 26.70 19,357.50
Noah Goldstein 575 29.50 16,962.50
Other staff and administration 3.05 443.75

Subtotal 59.25 36,763.75

Out of pocket disbursements 65.92

Total Fees and Disbursements

36,829.67




Appendix “G”



Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEEN:

MARGARITA CASTILLO

- and -

CV-11-9062-00CL

Applicant

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED,
FRESH QUEST, INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ
and CARMEN S. GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez

AFFIDAVIT OF STEVEN L. GRAFF
(Sworn October 10, 2019)

Respondents

[, STEVEN L. GRAFF, of the City of Toronto, in the Province of Ontario, MAKE

OATH AND SAY AS FOLLOWS:

1. [ am a partner at Aird & Berlis LLP and, as such, I have knowledge of the matters to

which 1 hereinafter depose. Aird & Berlis LLP has acted as counsel for KSV Kofman Inc.

(“KSV?”), in its capacity as Court appointed Receiver and continues to do so.

2. Aird & Berlis LLP has prepared Statements of Account in connection with its mandate as

counsel to KSV, namely,




S —

(a) an account dated September 17, 2019 in the amount of $49,177.68 in respect of
the period from January 10, 2019 to September 11, 2019. Attached hereto and marked as
Exhibit “A” to this my affidavit is a copy of the Statement of Account. The average hourly rate

of Aird & Berlis LLP is $549.44.

3 This Affidavit is made in support of a motion to, infer alia, approve the attached account
of Aird & Berlis LLP and the fees and disbursements detailed therein and for no improper

purpose.

SWORN before me at the City of
Toronto, in the Province of Ontario,
this 10%8ay of October, 2019

—4 A
A Commissioner, etc.

TEVEN L. F

)
)
)
)
)
)




Attached is Exhibit “A”
Referred to in the
AFFIDAVIT OF STEVE GRAFF
Sworn before me

This 10" day of October, 2%9

= /-

— 1

~3

Commissioner for taking Affidavits, etc




KSV Kofman Inc.

In its capacity as Receiver

September 17, 2019 Account 645141

Lawyer

Call to Bar

2019
_ average/hr

_ Total Time

 Value

Shannon Morris

Peter Dalglish

Banking Clerk -

Atticling Student .

Steven L. Graff 1991 $825.00 18.80 $15;510.00
Kyle B. Plunkett 2011 $475.00 52.90 $25,127.50
Kathryn A. Esaw 2010 $495.00 1.20 $594.00
Shakaira L. John 2017 $340.00 1.0 $340.00

$370.00

$275.00

0.50

3.20

$185.00

$880.00




IN ACCOUNT WITH: 1
AIRD BERLIS

Brookfield Place, 181 Bay Street, Suite 1800
Toronto, Ontario, Canada M5J 2T9
T 416.863.1500 F 416.863.1515
airdberlis.com

KSV Advisory Inc.
2308-150 King Street West
Box 42

Toronto, ON

M5H 1J9

Attention: Mr. Noah Goldstein Account No.: 645141

PLEASE WRITE ACCOUNT NUMBERS
ON THE BACK OF ALL CHEQUES

File No.: 41611/148591
September 17, 2019

Re: Receivership of Xela Enterprises Ltd.

FOR PROFESSIONAL SERVICES RENDERED on your behalf throughout the period ended September 11,
2019

LAWYER DATE RATE/ TIME VALUE DESCRIPTION
HOUR
PD 10/07/19 $275.00 0.50 $137.50 Meeting to discuss project on

creating chart summarizing entities
involved in Xela receivership for K.

Plunkett

PD 14/07/19 $275.00 0.70 $192.50 Drafting chart of entities involved in
Xela receivership for K. Plunkett

PD 15/07/19 $275.00 2.00 $550.00 Drafted entities chart for K. Plunkett;
revised chart with list of directors
and officers

KAE 16/01/19 $495.00 1.20 $594.00 Review materials for potential CJA
filing and discuss with K Plunkett

SLG 11/01/19 $825.00 0.20 $165.00 Discussion with K. Esaw regarding
facts and statements

SLG 15/01/19 $825.00 0.20 $165.00 Emails with R. Kofman re
attendance

SLG 16/01/19 $825.00 0.30 $247.50 Discussion with K. Plunkett re: stay

of proceedings

SLG 22/01/19 $825.00 0.20 $165.00 Address 9:30 appointment
attendance



AIRD & BERLIS LLP
PAGE 2 oF ACCOUNT NO. 645141

LAWYER  DATE RATE/ TIME
HOUR
SLG 11/02/19 $825.00 0.20
SLG 27/02/19 $825.00 0.30
SLG 04/07/19 $825.00 0.50
SLG 05/07/19 $825.00 0.40
SLG 10/07/19 $825.00 0.30
SLG 11/07/19 $825.00 1.30
SLG 15/07/19 $825.00 0.80
SLG 16/07/19 $825.00 3.00
SLG 26/07/19 $825.00 0.20
SLG 07/08/19 $825.00 0.30
SLG 08/08/19 $825.00 0.30
SLG 14/08/19 $825.00 0.60
SLG 15/08/19 $825.00 0.20
SLG 18/08/19 $825.00 0.80
SLG 19/08/19 $825.00 0.80

VALUE

$165.00

$247.50

$412.50

$330.00

$247.50

$1,072.50

$660.00

$2,475.00

$165.00

$247.50

$247.50

$495.00

$165.00

$660.00

$660.00

DESCRIPTION

Emails re schedule for hearing and
examinations

Telephone call with R. Kofman re
status

Emails and discussion with K.
Plunkett on proceeding and form of
order

Review letter to debtor re control of
litigation and review emails

Discussion with K. Plunkett re
meeting and set up of process

Discussion with K. Plunkett re
details and position; review

Discussion with K. Plunkett re
meeting and outcome; draft and
review list of questions

Prepare for and attend meseting at
Torys with J. Gutierrez, A. Slavens
and KSV re history and next steps

Emails with A. Slavens
Emails re disclosure

Review emails on Confi Agreement
and disclosure

Meeting with student and K. Plunkett
re status, next steps, strategy and
further meeting; review emails with
A. Slavens and S. Case

Review emails with R. Kofman and
A. Slavens

Review document and answers to
inquiries; telephone call with B.
Kofman

Telephone call with R. Kofman, N.
Goldstein and K. Plunkett on
approach




AIRD & BERLIS LLP
PAGE 3 oF ACCOUNT No. 645141

LAWYER  DATE RATE/ TIME
HOUR
SLG 21/08/19 $825.00 0.30
SLG 22/08/19 $825.00 1.80
SLG 23/08/19 $825.00 0.80
SLG 28/08/19 $825.00 0.80
SLG 29/08/19 $825.00 1.00
SLG 30/08/19 $825.00 0.10
SLG 03/09/19 $825.00 0.40
SLG 04/09/19 $825.00 1.10
SLG 05/09/19 $825.00 0.20
SLG 09/09/19 $825.00 0.30
SLG 10/09/19 $825.00 0.80
SLG 11/09/19 $825.00 0.30
SLJ 05/07/19 $340.00 1.00
SRM 05/07/19 $370.00 0.20

VALUE

$247.50

$1,485.00

$660.00

$660.00

$825.00

$82.50
$330.00

$907.50

$165.00

$247.50

$660.00

$247.50

$340.00

$74.00

DESCRIPTION

Emails re answers to questions and
prepare follow up list

Emails with A. Slavens; reView of
letter to A. Slavens and Confi
instructions

Review and revise Confi Agreement;
telephone call with K. Plunkett

Telephone call with R. Kofman and
K. Plunkett; review emails; consider
approach re settlement and protocol

Review emails on status and letter
to Stikemans (K. Kay) and response

Coordinate call with Stikeman
Review Protocol

Review and revise protocol on
information, exchange and
settlement; discussion with K.
Plunkett

Telephone call with A. Slavens;
discussions with K. Plunkett re
status

Discussion with KSV re NGz
Il with Stikemans and |IIIIIEE
I

Conference call with K. Kay, A.
Kreadon and KSV reps re requests
for information; discussion with K.
Plunkett

Conference call with Bennett Jones
on status

Discussion w/ K. Plunkett re next
steps; Draft letter re receivership
order

Conduct prelim; Order, review and
report on corporate profile for Xela
Enterprises Ltd.



AIRD & BERLIS LLP

PAGE 4 OF ACCOUNT NO. 645141

LAWYER

SRM

SRM

KBP

KBP

KBP

KBP

KBP

KBP

KBP

KBP

KBP

KBP

DATE

08/07/19

09/07/19

10/01/19

14/01/19

15/01/19

16/01/19

17/01/19

18/01/19

22/01/19

11/02/19

03/04/19

27105/19

RATE/
HOUR

$370.00

$370.00

$475.00

$475.00

$475.00

$475.00

$475.00

$475.00

$475.00

$475.00

$475.00

$475.00

TIME

0.20

0.10

1.00

0.90

0.90

0.60

1.20

0.30

0.20

0.20

VALUE

$74.00

$37.00

$475.00

$427.50

$522.50

$427.50

$522.50

$285.00

$570.00

$142.50

$95.00

$95.00

DESCRIPTION

Order, review and report on BC and
ON PPSA searches against Xela
Enterprises Ltd.

Review certified PPSA search on
Xela Enterprises Ltd. and report on
same

Review and consider draft Notice of
Motion; email exchange with client

regarding [N

Review and consider draft order;
email exchange with N. Goldstein
regarding same; attend call with N.
Goldstein regarding same.

Review and consider motion record
of applicant; email exchange with N.
Goldstein regarding materials and
timing.

Review and consider draft order;
email exchange with S. Zwieg
regarding same.

Review and provide comments on
draft court materials; email
exchanges with Bennett Jones team
regarding same.

Review and respond to emails from
Bennett Jones; email exchange with
client regarding order.

Prepare and attend scheduling
motion for receiver application; email
to client regarding results.

Review and consider email from
client regarding status and update
regarding responding materials.

Review and consider update email
from N. Goldstein.

Review and consider emails from
client regarding updates; email
exchange with N. Goldstein.



AIRD & BERLIS LLP
PAGE 5 OF ACCOUNT No. 645141

LAWYER  DATE RATE/ TIME
HOUR
KBP 02/07/19 $475.00 1.10
KBP 04/07/19 $475.00 1.60
KBP 05/07/19 $475.00 1.10
KBP 07/07/19 $475.00 0.70
KBP 08/07/19 $475.00 1.00
KBP 09/07/19 $475.00 1.10
KBP 10/07/19 $475.00 2.10
KBP 11/07/19 $475.00 0.30
KBP 12/07/19 $475.00 0.30
KBP 14/07/19 $475.00 2.00

VALUE

$522.50

$760.00

$522.50

$332.50

$475.00

$522.50

$997.50

$142.50

$142.50

$950.00

DESCRIPTION

Review and consider CCAA
application materials; email
exchange with client.

Review and consider draft
appointment order; provide
comments to N. Goldstein; review
and consider correspondence from
applicant; review court materials;
attend call with N. Goldstein to
discuss updates and next steps.

Review and respond to various
emails from N. Goldstein; review
and provide comments on draft letter
to client team; review and consider
emails from working group and A.
Slavens.

Revise and circulate updated letter

to J. Guiterrez;, email exchange with
client team regarding same; revise

and update letter.

Review and respond to various
emails from client team regarding
correspondence to debtor; draft and
finalize letter and send out same.

Prepare and review materials for
meeting with Applicant team at
Bennett Jones; attend call with N.
Goldstein.

Prepare and attend meeting with M.
Castillo et al at Bennett Jones;
review and respond to emails from
N. Goldstein; review and consider
Panama counsel; instruct P. Dalglish
regarding chart.

Email exchange with client team

regarding [N

Attend call with N. Goldstein to
discuss updates and pre-meeting
issues.

Review and consider email from B.
Kofman; review and consider
materials in preparation for meeting



AIRD & BERLIS LLP
PAGE 6 OF ACCOUNT No. 845141

LAWYER  DATE RATE/ TIME
HOUR
KBP 15/07/19 $475.00 2.50
KBP 16/07/19 $475.00 4.00
KBP 18/07/19 $475.00 1.10
KBP 19/07/19 $475.00 0.70
KBP 26/07/19 $475.00 0.60
KBP 30/07/19 $475.00 0.20
KBP 01/08/19 $475.00 0.60
KBP 05/08/19 $475.00 1.00
KBP 06/08/19 $475.00 0.40

VALUE

$1,187.50

$1,900.00

$522.50

$332.50

$285.00

$95.00

$285.00

$475.00

$190.00

DESCRIPTION

with client team.

Attend meeting with client team to
discuss strategy and pre-meeting
with J. Gutierrez; draft question list
for meeting; email exchange with
client team regarding same; review
draft org chart summary.

Prepare and attend meeting with J.
Gutierrez and Torys; attend follow
up call with N. Goldstein.

Review and provide comments on
draft letter request to Torys; email
exchange with client regarding
same.

Review and finalize letter to Torys;
attend call with N. Goldstein to
discuss next steps.

Review and consider emails
between client and Torys; email to
A. Slavens regarding proposal for
global settlement.

Review and consider email
exchange between N. Goldstein and
A. Slavens regarding request for
information.

Review and consider email
exchange between client and A.
Slavens; email to client regarding
same; review and consider emails
with confidentiality agreement.

Review and consider emails from A.
Slavens and draft CA; review
appointment order and draft
response to client team regarding
same.

Review and consider email
exchange with A. Slavens regarding
disclosure of information from J.
Guteirrez; email exchange with B.
Kofman regarding same.



AIRD & BERLIS LLP
PAGE 7 OF AcCOUNT No. 645141

LAWYER DATE RATE/ TIME
HOUR
KBP 07/08/19 $475.00 0.90
KBP 08/08/19 $475.00 1.30
KBP 09/08/19 $475.00 1.50
KBP 12/08/19 $475.00 1.10
KBP 13/08/19 $475.00 0.80
KBP 14/08/19 $475.00 0.90
KBP 19/08/19 $475.00 1.50
KBP 20/08/19 $475.00 1.10

VALUE

$427.50

$617.50

$712.50

$522.50

$380.00

$427.50

$712.50

$522.50

DESCRIPTION

Email exchange with Torys team
regarding request for disclosure;
attend calls with A. Slavens; review
and provide comnents on NDA to
client team.

Attend call with A. Slavens; revise
and provide mark-up of
confidentiality acknowledgment to
working group; circulate final draft to
Torys.

Revise and circulate confidentiality
acknowledgment; review and
consider initial response from Torys
regarding disclosure; email
exchanges with S. Case.

Email exchange with S. Case
regarding disclosure; review and
consider disclosure documents and
response.

Email exchange with Torys team
regarding settlement proposal;
review and consider disclosure and
emails from client team regarding
same.

Attend meeting with team to discuss
responses to questions and

; email
exchange with B. Kofman regarding
same.

Prepare and attend call with client
team regarding updates and review
of disclosure; draft letter to Torys
regarding settlement and follow-up
guestions; review and consider
email exchanges between client and
Torys.

Review and update list of follow-up
guestions to client team; email
exchange with A. Slavens; provide
comments on draft questions and
circulate same to S. Graff.



AIRD & BERLIS LLP
PAGE 8 oF AcCOUNT No. 645141

LAWYER  DATE RATE/ TIME
HOUR
KBP 22/08/19 $475.00 1.10
KBP 23/08/19 $475.00 1.10
KBP 26/08/19 $475.00 1.00
KBP 28/08/19 $475.00 1.30
KBP 29/08/19 $475.00 1.70
KBP 30/08/19 $475.00 1.00
KBP 01/09/19 $475.00 0.80
KBP 03/09/19 $475.00 2.00

VALUE

$522.50

$522.50

$475.00

$617.50

$807.50

$475.00

$380.00

$950.00

DESCRIPTION

Review and revise follow up
questions; circulate same to client
team; review and respond to emails
from A. Slavens; email exchange
with client team:

Review and consider email from S.
Case and further disclosure; email to
Torys regarding follow-up questions;
revise and finalize questions to Juan
Gutierrez; email exchanges with B.
Kofman.

Email exchanges with A. Slavens;
review and consider letter from
Torys; various email exchanges with
client team; attend without prejudice

call with Torys |

Attend call with client team to
discuss updates and | NEGE
H; 2ttend call with A. Slavens;
draft and circulate responses to
Torys; review and consider draft
letter; review protective order.

Draft letter to K. Kay at Stikemans;
draft email to A. Slavens; review and
consider emails from A. Slavens;
meet with student to discuss
I rcview and consider
protective order.

Review and respond to various
emails from client team regarding
letter to Stikemans; circulate letter to
Stikemans; review and respond to
emails from A. Slavens regarding

Review and consider I ENEGNE

Review and provide comments on
mark-up from Bennett; revise and
circulate updated NDA to client and
Bennett; review and provide

comments on I

circulate same to S. Graff.



AIRD & BERLIS LLP
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LAWYER DATE
KBP 04/09/19
KBP 06/09/19
KBP 09/09/19
-KBP 10/09/19
KBP 11/09/19
TOTAL.:
Name

Peter Dalglish (PD)
Kathryn A. Esaw (KAE)
Steven L. Graff (SLG)
Shakaira L. John (SLJ)
Shannon R. Morris (SRM)
Kyle B. Plunkett (KBP)

OUR FEE
HST at 13%

RATE/
HOUR

$475.00

$475.00

$475.00

$475.00

$475.00

TIME VALUE DESCRIPTION

1.10 $522.50 Revise and update IINNENGENE
circulate same to Torys; email
exchange with Bennett regarding
NDA.

0.60 $285.00 Review and respond to Bennett
Jones regarding NDA and disclosure
documents; attend call with N.
Goldstein regarding same.

0.60 $285.00 Attend call with client to discuss
telephone conference with
Stikemans team; email exchanges
with client regarding |l and
NDA with Margarita Castillo.

0.60 $285.00 Attend call with Stikemans to
discuss request for information;
review and respond to emails from
Bennett Jones.

1.00 $475.00 Attend call with Bennett Jones team
to discuss updates; attend call with
A. Slavens to discuss Il and
proposed 9:30 chambers
appointment; email to client team
regarding same.

77.60 $42,636.50

Hours Rate Value

320 $275.00 $880.00

120  $495.00 $594.00

18.80  $825.00 $15,510.00

1.00  $340.00 $340.00

0.50  $370.00 $185.00

52.90 $475.00 $25,127.50

$42,636.50
$5,542.75



AIRD & BERLIS LLP
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DISBURSEMENTS

COST INCURRED ON YOUR BEHALF AS AN AGENT

Due Diligence-Gov Fee $11.00

Search Under P.P.S.A. $24.50

Total Agency Costs $35.50
Subject to HST

Photocopies $383.50

Photocopies - Local $315.50

Imaging/Scanning $71.25

Binding and Tabs $36.00

Taxi $10.40

Corporate Search $20.00

Service Provider Fee $15.50

Total Disbursements $852.15

HST at 13% $110.78
AMOUNT NOW DUE $49,177.68

THIS IS OUR ACCOUNT HEREIN
Aird & Berlis LLP

Steven L. Graff
E.&O.E.

PAYMENT OF THIS ACCOUNT IS DUE ON RECEIPT

IN ACCORDANCE WITH THE SOLICITORS ACT, ONTARIO, INTEREST WILL BE CHARGED AT THE RATE OF 1.5% PER ANNUM ON
UNPAID AMOUNTS CALCULATED FROM A DATE THAT IS ONE MONTH AFTER THIS ACCOUNT IS DELIVERED.

GST/ HST Registration # 12184 6539 RT0001

NOTE: This account may be paid by wire transfer in Canadian funds to our account at The Toronto-Dominion Bank, TD Centre, 55 King Street West, Toronto,
Ontario, M5K 1A2. Account number 5221521, Transit number 10202, Swift Code TDOMCATTTOR. Please include the account number as reference.

37265880.1



MARGARITA CASTILLO AND XELA ENTERPRISES LTD. ET AL
Applicant Respondents
Court File No. CV-11-9062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
PROCEEDING COMMENCED AT TORONTO

AFFIDAVIT OF FEES

AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
Suite 1800, Box 754, 181 Bay Street
Toronto, Ontario M5J 2T9

Tel: 416.863.1500
Fax: 416.863.1515
Email: kplunkett@airdberlis.com

Kyle B. Plunkett - LSUC No. 61044N

Lawyers for KSV Kofman Inc.
374791821



CONFIDENTIAL APPENDICES
TO THE FIRST REPORT
OF THE RECEIVER

(Subject to arequest for a sealing order)



CONFIDENTIAL — APPENDIX “1”

(Subject to a request for a sealing order)



CONFIDENTIAL — APPENDIX *“2”

(Subject to a request for a sealing order)
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SERVICE LIST

KSV KOFMAN INC.
150 King Street West, Suite 2308
Toronto, ON M5H 1J9

Bobby Kofman and Noah Goldstein
Tel:  (416) 932-6262

Fax: (416) 932-6266

E-mail: bkofman@ksvadvisory.com and
ngoldstein@ksvadvisory.com

The Receiver

AIRD & BERLIS LLP
Brookfield Place

181 Bay Street, Suite 1800
Toronto, ON M5J 2T9

Kyle Plunkett and Steve Graff
Tel:  (416) 863-1500

Fax:  (416) 863-1515

Email: kplunkett@airdberlis.com /
sgraff@airdberlis.com

Lawyers for the Receiver

CLARKE GITTENS FARMER
Parker House, Wildey Business Park,
Wildey Road, St. Michael,

Barbados, BB14006

Kevin Boyce and Matthew Goodin
Tel:  (246) 436-6287

Fax:  (246) 436-9812

Email: kevin.boyce@clarkes.com.bb /
matthew.goodin@clarkes.com.bb

Barbados Counsel to the Receiver

BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130

Toronto, ON M5X 1A4

Jason Woycheshyn and Sean Zweig

Tel:  (416) 777-4662

Fax: (416) 863-1716

Email: WoycheshynJ@bennettjones.com /
ZweigS@bennettjones.com

Lawyers for Margarita Castillo
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TORYS LLP

79 Wellington Street West
30™ Floor, Box 270

TD South Tower

Toronto, ON M5K 1N2

Adam Slavens and Jeremy Opolsky
Tel:  (416) 865-7333

Fax: (416) 865-7380

Email: aslavens@torys.com /
jopolsky@torys.com

Lawyers for Xela Enterprises Ltd., Tropic
International Limied, Fresh Quest, Inc.,
696096 Alberta Ltd., Juan Guillermo
Gutierrez and Carmen S. Gutierrez, as
Executor of the Estate of Juan Arturo
Gutierrez

DEPARTMENT OF JUSTICE CANADA
Ontario Regional Office

120 Adelaide Street West, Suite 400
Toronto, ON M5H 1T1

Diane Winters

Tel: (416) 973-3172

Fax:  (416) 973-0810

Email: Diane.Winters@justice.gc.ca

Lawyers for Canada Revenue Agency
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STIKEMAN ELLIOTT LLP
Suite 5300

Commerce Court West

199 Bay Street

Toronto, ON M5L 1B9

Katherine Kay and Aaron Kreaden
Tel:  (416) 869-5507

Fax:  (416) 618-5537

Email: KKay@stikeman.com /
AKreaden@stikeman.com

Lawyers for the Avicola Group and each
Juan Luis Bosch Gutierrez, Felipe Antonio
Bosch Gutierrez, Dionisio Gutierrez
Mayorga and Juan Jose Gutierrez
Moyorga

THE ARTCARM TRUST

c/o Alexandria Trust Corporation
Suite 3

Courtyard Building

The Courtyard

Hastings Main Road

Christ Church

Barbados, BB15156

Robert Madden and Debbie McDonald

Tel: (246) 228-8402
Fax:  (246) 228-3847
Email:

robert.madden@alexandriabancorp.com /
Debbie.McDonald@alexandriatrust.com

HER MAJESTY THE QUEEN IN RIGHT
OF THE PROVINCE OF ONTARIO AS
REPRESENTED BY THE MINISTER OF
FINANCE

Legal Services, 11th Floor, 777 Bay Street
Toronto, ON M5G 2C8

Kevin J. O’Hara

Tel:  (416) 327-8463

Fax:  (416) 325-1460

Email: kevin.ohara@ontario.ca

CORPORACION ARVEN, LIMITED
First Floor

Hastings House,

Balmoral Gap

Hastings, Christ Church

Barbados

Attention: Patrick A. Doig
Tel:  (246) 434-2640
Fax:  (246) 435-0230

Doc#4598097v1
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REGINALD M. MCLEAN
1035 McNicoll Ave.
Scarborough, ON M1W 3W6

Tel:  (416) 512-1200
Email: maclaw@bellnet.ca

Ontario Lawyers for BDT Investments Inc.

EMPRESAS ARTURO
INTERNATIONAL LIMITED
First Floor, Hastings House
Balmoral Gap

Hastings, Christ Church
Barbados

Attention: Patrick A. Doig
Tel:  (246) 434-2640
Fax:  (246) 435-0230

BDT INVESTMENTS INC.
#2 Rendezvous Road
Worthing, Christ Church
Barbados

Attention: Patrick A. Doig
Tel:  (246) 434-2640
Fax:  (246) 435-0230

Doc#4598097v1
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ZweigS@bennettjones.com; KKay@stikeman.com; AKreaden@stikeman.com;
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Debbie.McDonald@alexandriatrust.com; maclaw@bellnet.ca

37471711.2

Doc#4598097v1


mailto:bkofman@ksvadvisory.com
mailto:ngoldstein@ksvadvisory.com
mailto:kplunkett@airdberlis.com
mailto:sgraff@airdberlis.com
mailto:kevin.boyce@clarkes.com.bb
mailto:matthew.goodin@clarkes.com.bb
mailto:aslavens@torys.com
mailto:jopolsky@torys.com
mailto:WoycheshynJ@bennettjones.com
mailto:ZweigS@bennettjones.com
mailto:KKay@stikeman.com
mailto:AKreaden@stikeman.com
mailto:Diane.Winters@justice.gc.ca
mailto:kevin.ohara@ontario.ca
mailto:robert.madden@alexandriabancorp.com
mailto:Debbie.McDonald@alexandriatrust.com
mailto:maclaw@bellnet.ca

MARGARITA CASTILLO

Applicant

-and -

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL
LIMITED, FRESH QUEST, INC., 69096 ALBERTA LTD,,
JUAN GUILLERMO GUTIERREZ and CARMEN S.
GUTIERREZ, as Executor of the Estate of Juan Arturo

Gutierrez

Respondents

CV-11-9062-00CL

37464492.4

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

MOTION RECORD
(returnable October 29, 2019)

AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place
181 Bay Street, Suite 1800
P.O. Box 754
Toronto, ON M5J 2T9

Steven L. Graff (LSO # 31871V)
Tel: (416) 865-7726

Fax: (416) 863-1515

Email: sgraff@airdberlis.com

Kyle Plunkett (LSO # 61044N)
Tel: (416) 865-3406
Fax: (416) 863-1515
Email: kplunkett@airdberlis.com

Lawyers for the Court-appointed Receiver
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