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CITATION: Castillo v. Xela Enterprises Ltd., 2021 ONSC 4860 

   DIVISIONAL COURT FILE NO.: 279/21 and 314/21 

DATE: 2021/07/09 

 

SUPERIOR COURT OF JUSTICE – ONTARIO 

DIVISIONAL COURT 

RE: MARGARITA CASTILLO, Applicant 

  AND: 

 XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH 

QUEST, INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and 

CARMEN S. GUTIERREZ, AS EXECUTOR OF THE ESTATE OF JUAN 

ARTURO GUTIERREZ, Respondents 

BEFORE: McWatt ACJSCJ, Sachs and Penny JJ. 

COUNSEL: Christopher MacLeod and N. Joan Kasozi, for the Moving Party, Juan Guillermo 

Gutierrez 

                        Philip Cho and Michael Ly, for the Moving Party, Arturo’s Technical Services Inc. 

                        Peter H. Griffin, Monique J. Jilesen and Derek Knoke, Kyle Plunkett, for the 

Receiver, Responding Party 

HEARD at Toronto: In writing 

ENDORSEMENT 

 

[1] This motion for leave to appeal the Orders of McEwen J. dated March 25, 2021 is dismissed 

with costs to the Receiver fixed in the amount of $5000.00, all inclusive. 

 

_______________________________ 

McWatt ACJSCJ  

              _______________________________ 

  Sachs J. 

              _______________________________ 

Penny J. 

Date:  July 9, 2021 
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COURT FILE NO.:  524/08  
DATE:  20081119 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

DIVISIONAL COURT 

B E T W E E N: )
)

BELL EXPRESSVU LIMITED 
PARTNERSHIP, ECHOSTAR SATELLITE 
LLC, ECHOSTAR TECHNOLOGIES 
CORPORATION and NAGRASTAR LLC 

Plaintiffs

- and -

DAVID MORGAN a.k.a DAVID EDWARD 
MORGAN, DAVID MORGAN c.o.b. as
www.modchipit.com, DAVID MORGAN 
c.o.b. as MODCHIPIT, MODCHIPIT, 
JOSEPHINE MORGAN, SHARON 
ALBERTA MORGAN, JOHN DOE, and 
other persons unknown who have conspired 
with the named Defendants

Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Christopher D. Bredt, for the Plaintiffs 

Ian W. M. Angus, for the Defendants 

 )  
) HEARD at Toronto:  November 19, 2008 

BELLAMY  J.:       (Orally) 

[1] The test for granting leave to appeal to the Divisional Court from this interlocutory order

of Justice Wilton-Siegel is an onerous one.  As far as I am concerned, the defendants have failed 

to meet the test in rule 62.04(b) and, for the following reasons, leave to appeal is denied. 
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[2]      First, I see no good reason to doubt the correctness of the motion judge’s decision.  This 

was a well-reasoned decision, in which Wilton-Siegel J. applied the proper legal principles with 

respect to the review of all the facts and issues before him.  He then applied the correct test 

established in the Supreme Court of Canada’s decision in Celanese Canada Inc. v. Murray 

Demolition, [2006] 1 S.C.R. 189. 

[3]      Second, this appeal does not raise matters that are of general importance.  This decision is 

essentially a factual one.  The issues raised in it are presumably of importance to the parties, 

although I must confess to being surprised that the defendants waited a year after the Anton 

Piller Order was executed to even bring their motion.  In any event, the issues raised lack general 

legal importance, they do not transcend the immediate interests of the specific facts of this case, 

they do not raise issues of general public interest, and, in the final analysis, they have very little 

jurisprudential value. 

COSTS 

[4]      I have endorsed the Motion Record:  “For oral reasons given, leave to appeal is denied.  

Costs payable by the defendants forthwith in the amount of $7,000.00, inclusive of GST and 

disbursements”. 

 

 

___________________________ 
BELLAMY  J. 

 
Date of Reasons for Judgment:  November 19, 2008 
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Date of Release:  November 24, 2008 
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COURT FILE NO.:  524/08 
DATE:  20081119 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

DIVISIONAL COURT 

B E T W E E N: 

BELL EXPRESSVU LIMITED PARTNERSHIP, 
ECHOSTAR SATELLITE LLC, ECHOSTAR 
TECHNOLOGIES CORPORATION and 
NAGRASTAR LLC 

Plaintiffs

- and -

DAVID MORGAN a.k.a DAVID EDWARD 
MORGAN, DAVID MORGAN c.o.b. as
www.modchipit.com, DAVID MORGAN c.o.b. as 
MODCHIPIT, MODCHIPIT, JOSEPHINE 
MORGAN, SHARON ALBERTA MORGAN, 
JOHN DOE, and other persons unknown who have 
conspired with the named Defendants 

Defendants

ORAL REASONS FOR JUDGMENT 

BELLAMY  J.

Date of Reasons for Judgment:  November 19, 2008 

Date of Release:  November 24, 2008 
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CITATION: Blake v. Blake, 2019 ONSC 5724 

  COURT FILE NO.: 515/19 

DATE: 20191003 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

DIVISIONAL COURT 

 

B E T W E E N : 

 

BRUCE HOWARD BLAKE, KATHRYN 

JOAN HOMES AND PATRICIA GEDDES 

 

Applicants 

(Respondents on the motion)  

 

– and – 

 

KENNETH GEORGE BLAKE AND 

KENNETH GEORGE BLAKE, IN HIS 

CAPACITY AS THE ESTATE TRUSTEE 

OF THE ESTATE OF AINSLEE 

ELIZABETH BLAKE 

 

Respondents 

(Moving Party on the motion) 

 

 

) 

) 

 

 

Fred Leitch 

for Bruce Howard Blake and Kathryn Joan 

Homes 

 

 

 

 

 

Edwin G. Upenieks 

for Patricia Ruth Geddes 

 

Bradley Phillips 

for the Moving Party 

 

 

HEARD: September 26, 2019 

) 

) 

) 

) 

) 

) 

) 

) 

)

) 

) 

) 

)

)

)

) 

 

 

FAVREAU J: 

 

[1] The moving party, Kenneth George Blake, brings a motion to extend the time for filing 

notices of motion for leave to appeal from two interlocutory decisions of the Superior Court. 

[2] The parties to this proceeding are all siblings. In the underlying application, the 

respondents on this motion challenge the moving party's passing of accounts in respect of their 

mother's estate. The respondents claim that the moving party improperly transferred a number of 

their mother's properties to himself prior to her death, and that the properties should have been 

included as assets of the estate. 

[3] In a decision dated March 18, 2019, Regional Senior Justice Daley dismissed the moving 

party's motion for summary judgment.  The motion judge found that the moving party did not 
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establish that the issues between the parties were res judicata or that they were barred by the 

limitation periods in the Trustee Act, R.S.O. 1990, c. T.23 or the Limitations Act, 2002, S.O. 

2002, c. 24. He also found that there were numerous factual and legal questions that could not be 

decided on the record before him. At the conclusion of his decision, the motion judge indicated 

that he would remain seized of the matter in accordance with Rule 20.05(2) of the Rules of Civil 

Procedure for the purpose of giving directions on the conduct of the application. 

[4] Following the issuance of the summary judgment decision, on June 26, 2019, the parties 

participated in a case conference with the motion judge.  On June 27, 2019, the motion judge 

released his endorsement from the case conference in which he made a number of procedural 

orders, including setting a schedule for the disclosure of documents and examinations for 

discovery.  Noting the “protracted history of this application”, he also directed that the matter be 

placed on the January 2020 civil trial list in Brampton. 

[5] On July 8, 2019, the motion judge released an endorsement addressing the costs of the 

motion for summary judgment.  The motion judge awarded costs to the respondents payable by 

the moving party on a substantial indemnity basis.  In support of his finding that substantial 

indemnity costs were appropriate, the motion judge found that the lawyer representing the 

moving party on the motion intentionally failed to bring to the Court’s attention a recent Court of 

Appeal decision, which the motion judge viewed as determinative on the issue of the limitation 

period.  

[6] The moving party has initiated a motion for leave to appeal the costs decision to the 

Divisional Court.  That motion was brought within the requisite timelines under the Rules of 

Civil Procedure and is not the subject of this motion.  

[7] On this motion, the moving party seeks to extend the time for bringing motions for leave 

to appeal from the motion judge's decision dismissing the motion for summary judgment and the 

case management endorsement.  The moving party argues that the costs decision demonstrates a 

reasonable apprehension of bias on the part of the motion judge, and that the alleged bias tainted 

the motion judge's summary judgment and case management decisions. He also argues that the 

receipt of the costs decision on July 8, 2019 provides an explanation for the delay in seeking 

leave to appeal beyond the time prescribed in the Rules because this is when he became aware of 

the alleged bias. 

Test on a motion to extend the time for bringing a motion for leave to appeal 

[8] Rule 61.03(1) of the Rules of Civil Procedure provides that a notice of motion for leave 

to appeal to the Divisional Court is to be served within 15 days after the date of the decision or 

order from which an appeal is being sought. 

[9] Rule 3.02(1) of the Rules provides that "the court may by order extend or abridge any 

time prescribed by these rules … on such terms as are just". 
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[10] In Enbridge Gas Distribution Inc. v. Froese, 2013 ONCA 131, at para. 15, the Court of 

Appeal set out the circumstances in which a court may extend the deadline for an appeal: 

The test on a motion to extend time is well settled. The overarching principle is 

whether the "justice of the case" requires that an extension be given. Each case 

depends on its own circumstances, but the court is to take into account all relevant 

considerations, including 

(a)  whether the moving party formed a bona fide intention to appeal 

within the relevant time period; 

(b)  the length of, and explanation for, the delay in filing; 

(c) any prejudice to the responding parties caused, perpetuated or 

exacerbated by the delay; and 

(d) the merits of the proposed appeal. 

[11] On a motion to extend the deadline to file a motion for leave to appeal, the same test 

applies, but, as held at para. 16 of the decision in Enbridge, "lack of merit alone can be a 

sufficient basis on which to deny an extension of time, particularly in cases such as this where 

the moving party seeks an extension to a notice of leave to appeal…" 

[12] Ultimately, all of the factors listed by the Court of Appeal in Enbridge are to be 

considered together, and the overarching consideration is what the justice of the case requires. 

[13] As set out below, balancing all of the factors together, I find that the justice of the case 

does not favour extending the deadline for bringing a motion for leave to appeal. 

Whether there was a bona fide intention to seek leave to appeal 

[14] It is clear from the moving party's own evidence that he did not intend to seek leave to 

appeal from these decisions until after he received the motion judge's costs decision. In his 

affidavit, the moving party's lawyer who argued the motion for summary judgment explains that 

it was only when he received the costs endorsement that he became concerned that the motion 

judge may have made the earlier decisions with bias or animus towards him or his client. 

[15] The respondents argue that the fact that the moving party did not form the intention to 

seek leave to appeal within the 15 days provided by the Rules is fatal.  

[16] The moving party relies on decisions of this Court to argue that, in some exceptional 

cases, the justice of the case allows for parties seeking leave to appeal to form their intentionto 

appeal after the expiry of the 15 day deadline.  For example, in Eustace v. Eustace, 2017 ONSC 

4814 (Div. Ct.), this Court extended the time for seeking leave to appeal in circumstances where 

the decision was issued just before a holiday period, and the Office of the Children's Lawyer was 

not able to confirm instructions to seek leave to appeal until three days after the expiry of the 

deadline. In Berg v. Canadian Hockey League, 2017 ONSC 6719 (Div. Ct.), the motion judge 

granted an extension for seeking leave to appeal in circumstances where a decision certifying an 
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almost identical class proceeding was released several weeks after the judge in that case rejected 

a certification motion. These decisions are consistent with the statement of the Court of Appeal 

in Frey v. MacDonald, [1989] O.J. No. 236 (C.A.), at para. 3, to the effect that: 

Usually, time for an appeal or taking any steps within an appeal is not extended 

unless the appellant has maintained a firm intention from the beginning of the 

appeal and the failure to observe the time limits is reasonably explained.  This, 

however, is subject to a broader rule that extensions should be granted if the 

"justice of the case requires". 

[17] Based on these cases, I agree with the moving party that the fact that the moving party 

did not intend to seek leave to appeal within the prescribed 15 days is not fatal. However, as 

reviewed below, this is not sufficient for me to find that the justice of the case requires extending 

the deadline for seeking leave to appeal. 

The length and explanation for the delay 

[18] The summary judgment decision was issued on March 18, 2019, and the case 

management endorsement was issued on June 27, 2019.  The moving party’s lawyer 

communicated his client’s instructions to seek leave to appeal the decisions to the respondents’ 

lawyers on July 30, 2019, and this motion was served on them on September 13, 2019.  This is 

almost 6 months after the summary judgment decision was issued and 2½ months after the case 

management endorsement was released.  

[19] These are lengthy delays, especially in respect of the motion for summary judgment. 

[20] The moving party's explanation for the delay is that he did not become aware of the 

alleged reasonable apprehension of bias issue until the release of the costs decision on July 8, 

2019.  While the moving party’s lawyer was able to issue a notice of motion for leave to appeal 

almost immediately upon receiving the costs decision, he was on vacation out of the country at 

that time and needed additional time to consider the advisability of appealing the summary 

judgment and case management decisions.  He argues that the additional delay between the 

receipt of the costs decision and the issuance of the notice of motion was therefore reasonable. 

[21] To some extent, the validity of the explanation for not bringing the motion for leave to 

appeal until after the release of the costs decision depends on the strength of the argument that 

the costs decision gives rise to a reasonable apprehension of bias.  Indeed, if information came to 

light after the release of a decision that genuinely raises concerns that the motion judge was 

biased, then this could provide a reasonable explanation for the delay.   

[22] However, I am troubled by the explanation for the delay between the receipt of the costs 

decision and the initiation of this motion. All of the necessary information was known by July 8, 

2019, and a challenge to the costs decision was commenced almost immediately. The motion to 

challenge the two decisions at issue here was initiated almost two months later.  In my view, the 

need to consider the matter is an insufficient explanation for this length delay, especially given 
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that the litigation remained active and the parties are under a case management timetable leading  

to a January 2020 trial. 

[23] If this was my only concern with he moving party’s motion, it may have been overcome 

by other considerations.  But as reviewed below, prejudice and lack of merit clearly weigh 

against granting the requested extension. 

The prejudice caused by the delay 

[24] In my view, the prejudice to the respondents weighs heavily against granting the motion 

to extend. 

[25] This application was commenced in 2011.  The parties are siblings involved in 

acrimonious litigation over their mother's estate. There are serious allegations of wrongdoing on 

the part of the moving party. 

[26] As part of his case management order, the motion judge set a schedule for the completion 

of steps leading to a trial in January 2020. At trial, the parties will have an opportunity to fully 

address the merits of the case.  Under the circumstances, it is hard to understand how it would be 

beneficial to the respondents, and even the moving party, to proceed with an appeal of the 

summary judgment decision.  At this point, a trial in January 2020 is a far more expeditious way 

of resolving the issues between the parties than a protracted leave to appeal and appeal of a 

motion for summary judge, which may ultimately not resolve the litigation. 

[27] In addition, if I were to grant the motion to extend the time to appeal the summary 

judgment decision and the case conference order, this would inevitably bring the litigation to a 

halt.  The trial date would have to be vacated in order to allow the motion to proceed. 

[28] I also note that the motion judge is no longer case managing the case. Therefore, even if 

there was merit to the argument that the costs decision evidences a reasonable apprehension of 

bias, that concern has no impact on the litigation as it goes forward. 

[29] Under the circumstances, I find that, if the time for seeking leave to appeal is extended, 

the prejudice to the respondents will be significant.  

The merits of the proposed motion for leave to appeal 

[30] In addition to prejudice to the respondents, I see little merit to the motion for leave to 

appeal. 

[31] What must be assessed are the merits of the motion for leave to appeal and not the merits 

of the proposed appeal. 

[32] The test on a motion for leave to appeal set out in Rule 62.02(4) is as follows: 

(4) Leave to appeal from an interlocutory order shall not be granted unless, 
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(a) there is a conflicting decision by another judge or court in Ontario or 

elsewhere on the matter involved in the proposed appeal and it is, in the opinion 

of the panel hearing the motion, desirable that leave to appeal be granted; or 

(b) there appears to the panel hearing the motion good reason to doubt the 

correctness of the order in question and the proposed appeal involves matters of 

such importance that, in the panel's opinion, leave to appeal should be granted. 

[33] This Court has held that leave to appeal should not be easily granted and the test is to be 

applied strictly: King Line Investments Inc. v. 973976 Ontario Ltd., [2008] O.J. No. 2592 (Div. 

Ct.). at para. 3. Each branch of rule 62.02(4)(b) involves a two-part test, and, in order for leave to 

be granted, both parts must be met on at least one branch of the test. 

[34] In this case, the moving party relies on the second branch of Rule 62.02(4), arguing that 

there is serious reason to doubt the correctness of the motion judge’s decision. Under Rule 

62.02(4)(b), the moving party does not have to convince the court that the decision was wrong, 

but that the decision is open to “very serious debate”. In addition, the moving party must 

demonstrate “matters of importance that go beyond the interests of the immediate parties and 

involve questions of general or public importance relevant to the development of the law and 

administration of justice”: Samuels v. Canada (Attorney General), 2016 ONSC 6706 (Div. Ct.), 

at para. 23. 

[35] In his factum, the moving party argues that the proposed motion for leave to appeal is 

meritorious because the summary judgment and case management decisions are tainted by a 

reasonable apprehension of bias.  He also argues that there is reason to doubt the correctness of 

the motion judge's findings that the limitation periods and res judicata do not apply.  

[36] The question of whether there is reason to doubt the correctness of the motion judge's 

summary judgment decision as it relates to the issues of res judicata and the limitation period are 

issues that would have been known to the moving party at the time the decision was released. 

Yet, no motion for leave to appeal was brought at that time Therefore, during the argument of the 

motion before me, counsel for the moving party quite properly conceded that the primary ground 

upon which he takes the position that the proposed appeal has merit at this juncture is that the 

costs decision demonstrates a reasonable apprehension of bias that taints the motion judge's 

earlier decisions. 

[37] In support of his argument that there is merit to the proposed motion for leave to appeal, 

the moving party relies on the Supreme Court's decision in R. v. S. (R.D.), [1997] S.C.J. No. 84, 

at para. 100, where the Court held that "[i]f a reasonable apprehension of bias arises, it colours 

the entire trial proceedings and it cannot be cured by the correctness of the subsequent decision". 

While this may provide support for the argument that a finding of bias could taint the whole 

proceedings, it does not assist in determining whether there is any merit to the moving party's 

argument that the costs decision itself gives rise to a reasonable apprehension of bias. 
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[38] In St. Lewis v. Rancourt, 2012 ONSC 6768 (Sup. Ct.), at para. 39, Annis J. emphasized 

that there “is a strong presumption in favour of the impartiality of the trier of fact”. 

[39] In S. (R.D.), at para. 113, the Supreme Court explained that there is a high threshold for 

establishing a reasonable apprehension of bias: 

Regardless of the precise words used to describe the test, the object of the 

different formulations is to emphasize that the threshold for a finding of real or 

perceived bias is high. It is a finding that must be carefully considered since it 

calls into question an element of judicial integrity. Indeed an allegation of 

reasonable apprehension of bias calls into question not simply the personal 

integrity of the judge, but the integrity of the entire administration of justice. See 

Stark, supra, at paras. 19-20. Where reasonable grounds to make such an 

allegation arise, counsel must be free to fearlessly raise such allegations. Yet, this 

is a serious step that should not be undertaken lightly. 

[40] The Court also emphasized, at para. 141, that, in assessing a claim of reasonable 

apprehension of bias, a court must look at the totality of the circumstances: 

These examples demonstrate that allegations of perceived judicial bias will 

generally not succeed unless the impugned conduct, taken in context, truly 

demonstrates a sound basis for perceiving that a particular determination has been 

made on the basis of prejudice or generalizations. One overriding principle that 

arises from these cases is that the impugned comments or other conduct must not 

be looked at in isolation. Rather it must be considered in the context of the 

circumstances, and in light of the whole proceeding. 

[41] In this case, the moving party only focused on the costs decision in support of his 

allegation that there is a reasonable apprehension of bias that taints the motion judge's previous 

decisions.  He has not provided any authority in support of the argument that a judge's finding 

that a lawyer breached the Rules of Professional Conduct on its own can form the basis for a 

finding of reasonable apprehension of bias.  There is no evidence about the conduct of the 

hearing on the motion for summary judgment or anything else that suggests that the motion 

judge had an animus toward the moving party or his lawyer during the hearing or thereafter.  

With respect to the Case Conference, the moving party complains that the motion judge refused 

to reconsider his decision that he pay for the costs of his mother's medical records, but points to 

nothing more to suggest that there was anything untoward in the conduct of the case conference 

or the case conference decision. 

[42] Accordingly, I am not satisfied that the moving party can show that the impartiality of the 

motion judge in deciding the summary judgment motion and in making the case management 

endorsement is open to serious debate. 

[43] In any event, I do not see how this proposed motion for leave to appeal raises issues of 

general importance beyond the interests of the parties.  There may be cases where claims of 
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alleged bias raise issues of general importance because they may affect the “reputation of the 

court”, as was held in St. Lewis, at para. 32. This is not such a case. 

The overall justice of the case 

[44] The moving party’s primary concern on this motion is evidently the motion judge's 

finding of professional misconduct against his lawyer in the costs decision. Whether there is any 

merit to the arguments the moving party will make on the motion for leave to appeal the costs 

decision and, if leave is granted, the appeal itself, are issues that can be and that will be 

addressed independently. There is no need for leave to be granted from the summary judgment 

decision or the case management endorsement for those issues to be addressed. 

[45] This is acrimonious and hard-fought litigation.  It involves serious allegations of 

impropriety. The parties are working toward a January 2020 trial date, where the merits of the 

case can be fully addressed.  When the motion judge's summary judgment decision was initially 

released, the moving party did not seek leave to appeal the decision.  The only intervening event 

is the costs endorsement, which, in my view, is far from sufficient to support a finding of 

reasonable apprehension of bias with respect to the motion judge's decisions on the summary 

judgment motion and the case conference. 

[46] In all of these circumstances, I find that the justice of the case does not favour extending 

the time for seeking leave to appeal. 

Costs 

[47] Following the hearing of the motion, I received the respondents’ costs outlines. The 

respondents Bruce Howard Blake and Kathryn Joan Homes are represented by one lawyer, who 

seeks $8,436.83 on a partial indemnity basis.  The respondent Patricia Geddes is represented 

separately and seeks $12,000 on a partial indemnity basis. 

[48] The costs outline provided by the moving party shows that he would have sought 

$19,156.22 on a partial indemnity basis if he had been successful on the motion. 

[49] In all of the circumstances, I am awarding costs in the total amount of $16,000 to the 

respondents. This amount is fair and reasonable given the complexity of the issues on the 

motion.  It also reflects what the moving party could have reasonably expected to pay. 

Conclusion 

[50] The motion to extend the time to bring a motion for leave to appeal the summary 

judgment decision and case management endorsement is dismissed.  Under the circumstances, 

there is no need to address the moving party's motion for a stay pending the motion for leave to 

appeal. 
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[51] The respondent is to pay $8,000 in costs to Bruce Howard Blake and Kathryn Joan 

Homes, and $8,000 to Patricia Ruth Geddes.  Costs are to be paid within 30 days of today’s date. 

 

 

 
FAVREAU J. 

RELEASED: October 3, 2019 

20
19

 O
N

S
C

 5
72

4 
(C

an
LI

I)



 

 

CITATION: Blake v. Blake, 2019 ONSC 5724 

  COURT FILE NO.: 515/19 

DATE: 20191003 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

DIVISIONAL COURT 

B E T W E E N : 

 

BRUCE HOWARD BLAKE, KATHRYN JOAN 

HOMES AND PATRICIA GEDDES 

 

Applicants 

(Respondents on the motion)  

 

 

– and – 

 

 

KENNETH GEORGE BLAKE AND KENNETH 

GEORGE BLAKE, IN HIS CAPACITY AS THE 

ESTATE TRUSTEE OF THE ESTATE OF AINSLEE 

ELIZABETH BLAKE 

 

Respondent 

(Moving Party on the motion) 

 

 

 

REASONS FOR JUDGMENT 

FAVREAU J. 

 

RELEASED: October 3, 2019 

20
19

 O
N

S
C

 5
72

4 
(C

an
LI

I)

http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/


 

 

CITATION: Belokon  v. The Kyrgyz Republic, 2016 ONSC 995  

DIVISIONAL COURT FILE NO.: 486/15 
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HEARD : In Writing 

 
ENDORSEMENT 

[1] Kyrgyzaltyn JSC (“KJSC”) seeks leave to appeal to the Divisional Court from the 

order of Matheson J., dated September 8, 2015.   

[2] KJSC moved before Matheson J. to set aside a Mareva injunction ordered by Wilton-

Siegel J. on March 5, 2015 or, alternatively, to vary the Mareva injunction on grounds of 
inadequate factual foundation and material non-disclosure.  

[3] Although KJSC argued on the motion that there had been material non-disclosure, 

counsel for Valeri Belokon asserts that KJSC did not take the position on the motion before 
Matheson J. that any such non-disclosure had been knowing or wilful on the part of Belokon 

or his counsel.   
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[4] By order dated September 8, 2015, Matheson J. varied the Mareva injunction and set 

it aside, subject to further order of the Court, on terms that did not preclude Belokon from 
bringing a fresh motion for injunctive relief.   

[5] In her reasons for setting aside the Mareva injunction, Matheson J. accepted KJSC’s 

submission that subsequent appeal decisions made the original evidentiary foundation for the 
order insufficient.  She did not accept, however, that the Mareva injunction should be set 

aside for material non-disclosure.   

[6] Costs of the motion were awarded to KJSC in the amount of $85,729.62.  

[7] Notwithstanding that KJSC succeeded on its motion to set aside the Mareva 

injunction on one of the grounds raised, it has brought the within motion for leave to appeal 
the order.  KJSC submits that Matheson J. erred by setting aside the Mareva injunction for 

reasons that accepted only one of the two grounds upon which KJSC had relied, that she 
should have accepted what KJSC now casts as intentional non-disclosure, and that she ought 
to have made an order precluding Belokon from bringing any future motion for similar relief. 

[8] KJSC also seeks leave to appeal the motion judge’s disposition of costs. 

Test for Leave to Appeal 

[9] The test for granting leave to appeal under Rule 62.02(4) of the Rules of Civil 
Procedure, R.R.O. 1990, Reg. 194 is well-settled.  It is recognized that leave should not be 
easily granted and the test to be met is a very strict one.  There are two possible branches 

upon which leave may be granted.  Both branches involve a two-part test and, in each case, 
both aspects of the two-part test must be met before leave may be granted.   

[10] Under Rule 62.02(4)(a), the moving party must establish that there is  a conflicting 
decision of another judge or court in Ontario or elsewhere (but not a lower level court) and 
that it is, in the opinion of the judge hearing the motion, “desirable that leave to appeal be 

granted”.  A “conflicting decision” must be with respect to a matter of principle, not merely a 
situation in which a different result was reached in respect of particular facts:  Comtrade 

Petroleum Inc. v. 490300 Ontario Ltd. (1992), 7 O.R. (3d) 542 (Div. Ct.). 

[11] Under Rule 62.02(4), the moving party must establish that there is reason to doubt the 
correctness of the order in question and that the proposed appeal involves matters of such 

importance that leave to appeal should be granted.  It is not necessary that the judge granting 
leave be satisfied that the decision in question was actually wrong - that aspect of the test is 

satisfied if the judge granting leave finds that he correctness of the order is open to “very 
serious debate”: Nazari v. OTIP/RAEO Insurance Co., [2003] O.J. No. 3442 (S.C.J.); Ash v. 
Lloyd’s Corp. (1992) O.R. (3d) 282 (Gen. Div.).  In addition, the moving party must 

demonstrate matters of importance that go beyond the interests of the immediate parties and 
involve questions of general or public importance relevant to the development of the law and 

administration of justice:  Rankin v. McLeod, Young, Weir Ltd. (1986), 57 O.R. (2d) 569 
(H.C.J.); and Greslik v. Ontario Legal Aid Plan (1988), 65 O.R. (2d) 110 (Div. Ct.).   
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[12] Leave to appeal a decision of a motions judge as to costs, a discretionary decision, is 

likewise not easily granted in light of these requirements.   

Analysis 

[13] With respect to the test under Rule 62.02(4)(a), I consider that KJSC has not shown 

any satisfactory reason that it is desirable that leave be granted.  The motion judge’s order, 
insofar as it reflects her agreement with one principal argument of KJSC and does not 

prevent Belokon from bringing a future motion for injunctive relief (subject to arguments of 
res judicata, abuse of process or such other consideration as may apply), was based upon the 
facts as presented by the parties and within her discretion to make.   

[14] In view of this determination, it is therefore unnecessary to address the first branch of 
the test.   

[15] With respect to the test under Rule 62.02(4), I do not consider that the proposed 
appeal involves matters of such importance that leave should be granted.  The issues are 
specific to the parties and do not raise questions of general or public importance.   

[16] Having so found, it is unnecessary to address the first branch of that test.   

[17] KJSC therefore fails to meet either test for the granting of leave to appeal the 

substantive result of the motion. 

[18] I would make the same determination insofar as KJSC seeks to appeal the motion 
judge’s disposition of costs.  Neither articulation of the test for granting leave has been met.  

The motion judge’s decision in this regard falls within the scope of proper exercise of broad 
discretion that applies to the subject of costs.  There is no adequate reason shown by the 

moving party to make it desirable that leave be granted, nor is there any issue on appeal that 
involves a question of general or public importance. 

Conclusion 

[19] For these reasons, the motions for leave to appeal these decisions are dismissed. 

Costs 

[20] The parties have agreed on the costs to be awarded on these motions.  Accordingly, 
KJSC shall pay to Belokon the amount of $12,000.00, inclusive of disbursements and 
applicable taxes, on the substantive leave to appeal motion.  KJSC shall pay to Belokon the 

sum of $6,000.00, inclusive of disbursements and applicable taxes, on the motion for leave to 
appeal costs. 

 
 

___________________________ 

Stewart J. 

Date:  February 11, 2016 
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Silver et al. v. IMAX Corporation et al. 

[Indexed as: Silver v. IMAX Corp.] 

Ontario Reports 
 

Ontario Superior Court of Justice, 

Tzimas J. 

October 29, 2013 
 

117 O.R. (3d) 616   |   2013 ONSC 6751 

Case Summary  
 

Civil procedure — Class proceedings — Class members — Motion judge amending 

definition of Ontario global class by removing persons who agreed to take part in court-

approved settlement of parallel U.S. proceedings — Plaintiffs' motion for leave to appeal 

that order dismissed in absence of conflicting decisions or doubts over correctness of 

order. 

The case management motion judge in an Ontario class proceeding amended the definition of 

the Ontario global class by removing all those persons who agreed to take part in a court-

approved settlement of parallel U.S. proceedings. The removal from the Ontario global class of 

those class members was a condition of the settlement, so as to prevent double recovery from 

both jurisdictions. The plaintiffs brought a motion for leave to appeal that order.  

 

Held, the motion should be dismissed.  

 

The decision to amend the global class did not conflict with a decision by another judge or court 

in Ontario or elsewhere. There was no doubt about the correctness of the order. The motion 

judge had jurisdiction to amend the class. She would have erred if she had treated the U.S. 

settlement as irrelevant to the Ontario litigation. She did not err in holding that it would be 

contrary to the fundamental principles governing conflict of laws to look behind the U.S. 

settlement and evaluate it on its merits as a prerequisite to amending the class. The motion 

judge was the case management motion judge for six years and had acquired a thorough 

understanding of the competing facts. Her decision to amend the global class was entitled to 

substantial deference.  

 

Abdula v. Canadian Solar Inc. (2012), 110 O.R. (3d) 256, [2012] O.J. No. 1381, 2012 ONCA 

211, 289 O.A.C. 226, 98 B.L.R. (4th) 199, 348 D.L.R. (4th) 597, 214 A.C.W.S. (3d) 1006; Currie 

v. McDonald's Restaurants of Canada (2005), 74 O.R. (3d) 321, [2005] O.J. No. 506, 250 D.L.R. 

(4th) 224, 195 O.A.C. 244, 7 C.P.C. (6th) 60, 137 A.C.W.S. (3d) 250 (C.A.); Fischer v. IG 

Investment Management Ltd. (2012), 109 O.R. (3d) 498, [2012] O.J. No. 343, 2012 ONCA 47, 

287 O.A.C. 148, 15 C.P.C. (7th) 81, 346 D.L.R. (4th) 598, 211 A.C.W.S. (3d) 785 [Leave to 

appeal to S.C.C. granted [2012] S.C.C.A. No. 135], consd [page617]  
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Other cases referred to 

 

1250264 Ontario Inc. v. Pet Valu Canada Inc. (2013), 115 O.R. (3d) 653, [2013] O.J. No. 2012, 

2013 ONCA 279, 362 D.L.R. (4th) 88, 34 C.P.C. (7th) 53, 305 O.A.C. 329, 226 A.C.W.S. (3d) 

651; Bell ExpressVu Limited Partnership v. Morgan, [2008] O.J. No. 4758, 67 C.P.C. (6th) 263, 

171 A.C.W.S. (3d) 426 (Div. Ct.); Lefrancois v. Guidant Corp., [2009] O.J. No. 4129 (Div. Ct.); 

Lloyd v. Economical Mutual Insurance Co., [2008] O.J. No. 3025, 65 C.C.L.I. (4th) 299, 168 

A.C.W.S. (3d) 1070 (S.C.J.); Mignacca v. Merck Frosst Canada Ltd. (2009), 95 O.R. (3d) 269, 

[2009] O.J. No. 821, 247 O.A.C. 322, 71 C.P.C. (6th) 350, 176 A.C.W.S. (3d) 36 (Div. Ct.); 

Morrison v. National Australian Bank Ltd., 130 S. Ct. 2869, 177 L. Ed. 2d 535 (2010); Silver v. 

IMAX Corp., [2009] O.J. No. 5585, 86 C.P.C. (6th) 273 (S.C.J.); Silver v. IMAX Corp. (2011), 

105 O.R. (3d) 212, [2011] O.J. No. 656, 2011 ONSC 1035, 80 B.L.R. (4th) 228 (Div. Ct.); Silver 

v. IMAX Corp. (2012), 110 O.R. (3d) 425, [2012] O.J. No. 1352, 2012 ONSC 1047, 17 C.P.C. 

(7th) 24, 213 A.C.W.S. (3d) 24 (S.C.J.); Silver v. IMAX Corp., [2013] O.J. No. 1276, 2013 ONSC 

1667, 36 C.P.C. (7th) 254, 227 A.C.W.S. (3d) 23 (S.C.J.) 

 

Statutes referred to 

 

Class Proceedings Act, 1992, S.O. 1992, c. 6, ss. 5(1) (d), 12 

 

Securities Act, R.S.O. 1990, c. S.5, s. 138.9 [as am.] 

 

Rules and regulations referred to 

 

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rule 62.02(4), (a), (b) 

 

MOTION for leave to appeal an order amending the definition of the Ontario global class in a 

class proceeding.  

 

Daniel E.H. Bach and Serge Kalloghlian, for plaintiffs. 

 

Dana M. Peebles, for defendants. 

 
 

TZIMAS J.: — 

 

I. Introduction 

[1] The plaintiffs, Marvin Neil Silver and Cliff Cohen brought a motion for leave to appeal the 

order of Justice van Rensburg, dated March 19, 2013 [[2013] O.J. No. 1276, 2013 ONSC 1667 

(S.C.J.)], to the Divisional Court. That order amended the definition of the Ontario global class 

by removing all those persons previously within the Ontario global class who accepted to 

partake in the settlement arising out of the parallel U.S. proceedings, and approved by the U.S. 

court. The removal from the Ontario global class of all class members who would partake in the 
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U.S. settlement was a condition of that settlement so as to prevent double recovery from both 

jurisdictions. 

[2] The plaintiffs claim that the motion judge erred in her decision to amend the global class in 

four respects. They also say that the motion judge created a framework for the settlement of 

[page618] cross-border actions that will impact every cross-border class action that follows. That 

implication is of such public importance that it ought to be reconsidered by the Divisional Court. 

Finally, they observe that the standard on a motion for leave to appeal is low such that 

"important decisions that conflict with other decisions or that are open to serious debate are 

subject to review". 

[3] With respect to the four specific errors, the plaintiffs challenge the judge's jurisdiction to 

remove those members of the class who accepted the settlement in the parallel U.S. action. 

Next, they say that the defendants' move to amend the global class in Ontario was nothing more 

than a procedural manoeuvre to extinguish the class members' claims. As such, it is barred by 

issue estoppel. In addition, the plaintiffs argue that the motion judge should have evaluated the 

U.S. settlement to determine if it would be enforceable in Ontario before deciding to amend the 

class. Finally, the plaintiffs argue that the motion judge misapplied the law as it relates to the 

recognition of foreign judgments and the preferability of venue, pursuant to s. 5(1)(d) of the 

Class Proceedings Act, 1992, S.O. 1992, c. 6. 

[4] In response, the defendants ("IMAX") oppose the motion. According to IMAX, Justice van 

Rensburg had to answer a single point of law: In the context of an ongoing parallel class 

proceeding in Ontario, "when should an Ontario Court recognize a U.S. class action Settlement 

Order"? 

[5] Taking into account, not only this particular order, but the overall progression of the Ontario 

proceedings, IMAX contends that the motion judge was correct to amend the Ontario global 

class, given the court-approved settlement in the U.S. proceedings. Her Honour came to that 

conclusion in a thorough and detailed decision that applied the requirements of the Ontario 

Court of Appeal, as laid out in Currie v. McDonald's Restaurants of Canada1 to the specific facts 

and situation of this case. 

[6] IMAX cautions that the challenges put forward by the plaintiffs are nothing more than a 

repetition of the arguments that were presented at the motion. The motion judge considered 

those arguments but rejected them in a very deliberate and considered analysis. 

[7] IMAX concludes its submissions with the observation that the order of March 19, 2013 

"accords with the fundamental principles of settlement, and with the principles of international 

comity, and is the only resolution which treats the choices made by the strong majority of the 

Class in this Action -- to accept [page619] their share of the $12 million settlement in the U.S. 

action, rather than remain indefinitely in this Action to an uncertain result -- with fairness". In the 

context of this case, IMAX concludes that there was no error of law by the motion judge. Nor is 

there any conflicting decision by another judge. The motion for leave should therefore be 

dismissed. 

 

II. Background 

[8] Justice van Rensburg's most recent order reflects the culmination of a series of steps and 

motions over the course of six years, that began with the certification of a global class and has 
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come full circle to the amendment of that class in light of a settlement in the parallel U.S. action. 

The decisions of this court to certify of the global class in Ontario and the content and timing of 

the notice of the certified class set the stage and virtually anticipated the eventual need for an 

amendment to the Ontario global class. 

[9] The overriding theme and objective across the six years of litigation has been to create a 

fair process that would preserve the options of the potential class members open for as long 

possible and, in any event, until they would be in a position to evaluate those options. Indeed, a 

hallmark of Justice van Rensburg's decisions was her common sense and fair approach to the 

issues as they arose. Justice Corbett, in his refusal to grant leave to appeal the certification 

decision, captured that quality in the following observation:2 

 

The proceedings are and should be complementary, to achieve a proper vindication of the 

rights of the plaintiffs, fair process for the defendants and plaintiffs, respect for the 

autonomous jurisdictions involved, and an integrated and efficient resolution of claims. This 

requires common sense, judicial comity and fair process. It does not require balkanization of 

class proceedings, but rather sensitive integration of them. 

[10] Given this overall approach, the order that is the subject of this motion must be situated 

and evaluated within its broader context and with the full appreciation of how it fits into the 

overall scheme of these proceedings. 

[11] Actions by the plaintiffs were commenced in Ontario and in the U.S. in 2006 against IMAX 

for alleged misrepresentations as it related to their financial reporting and the recognition of 

[page620] revenue for its theatre systems.3 Early attempts to settle the litigation were 

unsuccessful. 

[12] In Ontario, the action was certified as a class proceeding in December 2009.4 The court 

certified a global class consisting of 

 

[a]ll persons, other than the Excluded Persons, who acquired securities of IMAX 

[Corporation] during the Class Period of the TSX and on the NASDAQ, on or after February 

17, 2006 and held some or all of those securities at the close of trading on August 9, 2006. 

[13] Justice van Rensburg was aware that approximately 85 per cent of the securities 

acquired by the class members in the Ontario action were purchased on the NASDAQ and, 

therefore, also fell within what at the time was a proposed class in proceedings that were 

pending in the United States District Court, Southern District of New York.5 Nonetheless, Her 

Honour certified the global class with the full knowledge and appreciation that the decision to 

certify might have to be reviewed at a later stage in the litigation to address or respond to 

probable conflict of laws issues. In doing so, Her Honour did not want to deprive the plaintiffs of 

certification. But it was with the express warning that the certification had in it a certain "wait and 

see" element and a strong likelihood that the legal landscape would eventually change. 

[14] That caution, in large measure, arose from the plaintiffs' own expert, Professor Borchers, 

who noted that parallel proceedings could only continue for so long. Eventually, the parties and 

the court would have to consider the outcome of the "wait and see". That outcome Professor 

Borchers described as the "day of reckoning". As for the period between certification and the 

"day of reckoning", Her Honour emphasized the need to ensure that the process was fair, 
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especially to the non-resident class members. That care could be accomplished by "paying 

careful [page621] attention to the notice and communications with the non-resident class 

members".6 

[15] In the U.S. action, the certification of the proposed class in the U.S. action had a number 

of false starts with various representative plaintiffs being disqualified. The original first plaintiff, 

Westchester Capital (who was eventually disqualified as a lead plaintiff), proposed a definition of 

the class that was the same as the definition of the Ontario class.7 As a result of a decision in 

the U.S. in a different case that excluded purchasers of shares on foreign exchanges from the 

U.S. securities class action,8 the proposed class definition in the U.S. action had to be revised to 

exclude purchasers of IMAX shares on the TSX, thereby confining the U.S. proposed class to 

the NASDAQ purchasers. 

[16] In April 2011, a new plaintiff, "The Merger Fund", was appointed in the U.S. action. It 

proceeded with settlement negotiations that were restricted only to the U.S. proceeding. On 

November 2, 2011, the parties to the U.S. action entered into a preliminary settlement 

agreement for the benefit of the U.S. settlement class. 

[17] On January 26, 2012, the parties to the U.S. proceedings signed a formal "Stipulation and 

Agreement of Settlement" that purported to recover for the U.S. settlement class the sum of 

US$12 million. 

[18] On February 1, 2012, the judge case managing the U.S. action, Justice Buchwald, gave 

preliminary approval to the proposed settlement and certified the U.S. settlement class for the 

purposes of the proposed settlement, and directed that the U.S. settlement class be given notice 

of the settlement and of the intention of the plaintiff to schedule a date for a fairness hearing. 

[19] On May 3, 2012, IMAX made a "with prejudice" offer to settle the claims of the TSX class 

for a sum of US$1.33 million, exclusive of costs. The proposed sum was calculated pro rata to 

the U.S. action settlement. It also took into account the shorter [page622] class period of the 

Ontario action and the lower trading volume on the TSX. 

[20] Turning back to the proceeding in Ontario, IMAX sought leave to appeal the "certification 

decision". That motion was dismissed on February 11, 2011. That enabled the parties to 

proceed with a motion to approve the form, content, timing and dissemination of the notification 

of the Ontario class proceeding, and the press release as required by s. 138.9 of the Securities 

Act, R.S.O. 1990, c. S.5. 

[21] Although the court was set to hear the "notice motion" in May 2011, various delays meant 

that the motion did not get underway until the fall of 2011. By then, settlement negotiations were 

underway in the U.S. proceedings. This resulted in additional submissions over the course of the 

fall of 2011 and into 2012. The prospect of a U.S. settlement, when previously such was looking 

very doubtful, put into question the content of the Ontario notice and its relationship or 

connection to the U.S. notices. 

[22] Ultimately, in the decision regarding the notice requirements, Her Honour began with first 

principles that govern the content of notice -- namely, that the content is to be informed by its 

purpose. Having regard to the specific facts, Her Honour observed:9 
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The purpose of notice at this stage in these proceedings is to inform class members that the 

proceedings have been certified as a class action, to tell them what the action is about, and 

to permit class members to act on such notice, by taking such steps as they should be 

afforded to preserve their "litigation autonomy". 

 At this stage in the Ontario proceedings, there is no need for a class member [to] elect 

between participation in these proceedings and participation in the U.S. Proceedings. As 

both experts agreed, there is no impediment to overlap class members belong to the classes 

in both proceedings at least until reaches judgment. The only decision required of class 

members at this stage is whether to opt out of these proceedings. The failure to opt out of 

these proceedings will not have any impact on the class members' ability to participate in the 

U.S. Proceedings, or indeed to participate in the U.S. settlement if and when it is approved. 

As Professor Borchers observed, and as we have seen in the proposed notices in the U.S. 

Proceedings, if and when the U.S. Settlement is approved, class members will receive notice 

that will make clear that "the day of reckoning" has arrived, information that may be pertinent 

to their choice, including contact information for counsel in both actions, and that the failure 

to opt out will preclude their claims, including claims in these proceedings." 

 

(Emphasis added) [page623] 

[23] Echoing the cautions reflected in the "certification decision", Her Honour indicated that 

the Ontario notice should direct the class members to a source of information about the other 

proceedings, but that such source should not attempt to summarize or evaluate the merits of the 

U.S. proceedings. Any detailed information about the U.S. proceeding could only confuse the 

class members and compromise their ability to make the only decision required at that instance -

- namely, whether or not to opt out or remain in both the Ontario and the U.S. classes. 

[24] By "litigation autonomy", Her Honour was focusing on the need to have a notice that 

provided the class members with the information they would need to make an informed decision. 

Her Honour specifically highlighted Justice Sharpe's directions in Currie that "if the right to opt 

out is to be meaningful, the unnamed plaintiff must know about it and that, in turn, implicates the 

adequacy of the notice afforded the unnamed plaintiff".10 Her Honour did observe that the U.S. 

notices would have to contain sufficient information for a class member to make an election. 

[25] The notice in the Ontario proceedings was published on April 27, 2012. The opting-out 

notice relating to the proposed U.S. settlement in the U.S. proceeding was published on April 

26, 2012. 

[26] The. U.S. notice made it clear that if the overlapping class members elected to remain 

bound by the U.S. settlement their ongoing participation in the Ontario action would be barred. 

The U.S. notice in effect, described the "day of reckoning" as follows: 

 

If the Canada Order is entered and becomes final, you will not be permitted to recover in 

both cases and if you do not exclude yourself from the U.S. Action, you will automatically be 

deemed to be a member of the Class in the U.S. Action, and therefore excluded from the 

Canadian Class in the Canadian Action. For members of the Canadian Class, a detailed 

description of the Canadian Action as well as details regarding how to exclude yourself from 

this action (and thereby participate in the Canadian Action) are contained below.11 
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In other words, the class members could not remain in both classes and recover from both 

classes. They would have to choose between the U.S. settlement class and the Ontario global 

class. [page624] 

[27] The distribution of the U.S. notice was very widespread.12 In total, 87,934 copies of the 

notices were sent out to individuals and institutions. That was supplemented with the publication 

of a summary notice in various newspapers that included Canada's major publications, both 

English and French, and a website. In the result, seven opt-out letters were received, of which 

five were from overlapping class members. There was also one objector who was a resident of 

the U.S. and who raised extensive concerns with reasonableness of the settlement. 

[28] Following notification, the U.S. parties proceeded with the fairness hearing to seek the 

court's final approval of the U.S. settlement. On June 20, 2012, Justice Buchwald concluded that 

the notice to the members of the class was adequate. Her Honour certified the U.S. class for 

purposes of the settlement, and approved the settlement and the plan of allocation. Her Honour 

reserved on the issue of legal costs and expenses. The settlement order and the payment of the 

$12 million compensation remained conditional upon the global class being amended in the 

Ontario proceeding to exclude all those who chose to benefit from the U.S. settlement. 

[29] The condition of the U.S. order resulted in the motion that is now the subject of this leave 

application. The materials before Justice van Rensburg were extensive: four motion records 

from the defendants, a transcript brief, five volumes of records from the plaintiffs, and an expert 

opinion on cross-border class actions. The motion was argued over two days in July 2012 and 

resulted in a thorough decision, outlined in 192 paragraphs and 85 footnotes that recognized the 

U.S. settlement order. 

[30] Two paragraphs in particular stand out and exemplify the caution and care with which Her 

Honour approached the decision:13 

 

The defendants' position on this motion was that this court's amendment of the class should 

be automatic, provided that the U.S. Court that approved the fairness of the settlement of the 

claims of overlapping class members had jurisdiction. It should be obvious from my decision 

that I do not agree with this contention. Once a global class was certified in this jurisdiction, 

the claims of the overlapping class members came within the protection of this court. While 

this is not a motion to approve a settlement, the defendants nevertheless had to persuade 

the court that the certification order originally made should be amended, with the effect of 

removing from the certified class the overlapping class members who had not opted out of 

the U.S. settlement. This required the recognition of the U.S. judgment [page625] approving 

the settlement (under a Currie analysis), and then, the consideration of other factors relevant 

in particular to the objective of access to justice, in order to determine whether it was the 

"preferable procedure" to amend the class. 

I have concluded that the U.S. Court, in making the U.S. Fairness Decision which approved 

the U.S. Settlement subject to an order of this court, had jurisdiction and followed a 

procedure that was fair to absent class members and adequately represented their interests. 

Having recognized the U.S. Settlement, and considered whether the settlement furthers the 

objectives of class proceedings, and in particular access to justice, I have determined that it 
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is the preferable procedure to remove such claims from this action, in favour of an order that 

will permit the U.S. Settlement to be concluded. 

[31] Justice van Rensburg was very deliberate in her analysis and her conclusions. Her 

Honour certified a global class at the outset with the full knowledge of the potential 

vulnerabilities that lay ahead. She did so, to maximize the litigants' options. In the same vein, 

Her Honour framed the notice requirements in a way that would put the best information into the 

class members' hands so that they could exercise their options as they saw fit. The amendment 

of the global class became the way to make sense and respond to the developments of the U.S. 

proceeding appropriately, in a way that was fair and that extended to the parties due process. 

The overriding concern, to use Professor Borchers' phrase was to resolve the developments in 

this case in a way so that "no class member should get 'two bites at the apple' against any 

defendant".14 

 

III. Analysis 

[32] Leave to appeal may be granted under rule 62.02(4)(a) or (b) of the Rules of Civil 

Procedure, R.R.O. 1990, Reg. 194, where 

 

(a) there is a conflicting decision by another judge or court in Ontario or elsewhere on 

the matter involved in the proposed appeal and it is, in the opinion of the judge 

hearing the motion, desirable that leave to appeal be granted; or 

(b) there appears to the judge hearing the motion good reason to doubt the 

correctness of the order in question and the proposed appeal involves matters of 

such importance that, in his or her opinion, leave to appeal should be granted. 

[33] As observed by Justice Corbett in his decision that denied leave to appeal Her Honour's 

"certification decision",15 within each branch of the test the rule is conjunctive. I echo Justice 

[page626] Corbett's observation that where there is neither "good reason to doubt the 

correctness" of a decision, nor a "conflicting decision", leave will not be granted to address 

debatable aspects of the reasons.16 

[34] It is important to recognize that rule 62.02(4) is intended to be a "rigorous" screening 

mechanism that is designed to narrow the number of interlocutory decisions that qualify for 

appellate review.17 The test for granting leave is high. Leave will not be granted where the 

decision is well-reasoned and the issues raised are not of general importance.18 

[35] Furthermore, in the context of class proceedings, where the motion judge has substantial 

and intimate familiarity with the file, His or Her Honour ought to be accorded substantial 

deference.19 

[36] Section 12 of the Class Proceedings Act, states:20 

 

12. The Court on a motion of a party or class member, may make an order it considers 

appropriate respecting the conduct of a class proceeding to ensure its fair and expeditious 

determination and, for the purpose, may impose such terms on the parties as it considers 

appropriate. 
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[37] The Ontario Court of Appeal has interpreted this section to confer broad, discretionary 

jurisdiction on the motion judge. Chief Justice Winkler, in 1250264 Ontario Inc. v. Pet Valu 

Canada Inc.,21 made it clear that: 

 

A discretionary decision to safeguard the fairness of a class proceeding is entitled to receive 

significant deference from this court. It may only be set aside if it is based on an error of law, 

a palpable and overriding error of fact, the consideration of irrelevant factors or omissions of 

factors that ought to have been considered, or it the decision was unreasonable. 

 

[Citation omitted] 

[38] These legal tests translate into the following three questions for consideration on this 

motion: 

 

(a) Did Her Honour's order to amend the global class conflict with a decision by another 

judge or court in Ontario or [page627] elsewhere and does that make it desirable for 

leave to appeal to be granted? 

(b) Does it appear to this court that there is good reason to doubt the correctness of Her 

Honour's order of March 19, 2013 and does the proposed appeal involve matters of 

such importance that, in this court's opinion, leave to appeal should be granted? and 

(c) Did the motion judge make errors of law and palpable errors of fact such that the 

exercise of Her Honour's broad discretion ought to be reviewed? 

 

Each question is considered separately below. 

 

(a) Does Her Honour's order to amend the global class conflict with a decision by 

another judge or court in Ontario or elsewhere and does that make it desirable for 

leave to appeal to be granted? 

[39] Justice van Rensburg's decision to amend the global class does not conflict with a 

decision by another judge or court in Ontario or elsewhere. Her decision was specific to the 

unique circumstances of these proceedings. Her Honour aimed to respond to developments in 

the U.S. action and a settlement that had as its only condition, the amendment of the global 

class so as to remove those Canadian class members who would be benefitting from the U.S. 

settlement. The reason for the condition was to prevent double recovery by class members in 

both proceedings. That objective was reasonable and it would not be desirable for leave to 

appeal to be granted. 

 

(b) Does it appear to this court that there is good reason to doubt the correctness of 

Her Honour's order of March 19, 2013 and does the proposed appeal involve matters 

of such importance that, in this court's opinion, leave to appeal should be granted? 

[40] The short answer to this question is "no". The plaintiffs suggest that there are four errors 

of law that put into question Justice van Rensburg's order. Each is reviewed below. 

 

i. Did Justice van Rensburg have the jurisdiction to amend the global class? 
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[41] The plaintiffs identify three reasons for the judge's lack of jurisdiction. They say that the 

order created an impermissible opt-in class. They also say that it was impermissible for the 

[page628] court to extinguish the claims of the NASDAQ purchasers would are members of the 

global class. Finally, they argue that order created an impermissible merits-based definition of 

the class. 

[42] All of these arguments were before the motion judge and they were considered very 

extensively. The same cases that were put before this court were before Her Honour but they 

were expressly distinguished from the facts and issues in dispute in this case. The analysis was 

thorough and sound. In their leave submissions, the plaintiffs did not identify any errors in Her 

Honour's analysis and response to their arguments. 

[43] Taking a closer look, with respect to the concerns about the creation of an impermissible 

opt-in class, Her Honour rejected that proposition and explained that the overlapping class 

members' procedural rights were not compromised. The "litigation autonomy" that Her Honour 

spoke of in the "notice decision" permeated this analysis as well. Her Honour said [at paras. 73-

74]: 

 

The opt out procedure is a cornerstone of our class proceedings regime, and serves to 

protect class members' litigation autonomy. The presumption is that, by not opting out, the 

NASDAQ purchasers made a decision to participate in the U.S. Settlement instead of 

pursuing a remedy on their own or in another civil proceeding, including this action. 

In this case the court is not being asked to approve a procedure that would convert this 

action into an opt in proceeding. The overlapping class members' procedural rights are not 

being comprised; through the U.S. notice, they were put to an election. If they opted out, they 

have chosen to remain in the Ontario class. If not, they are eligible to receive the benefits of 

the U.S. Settlement. They are not being denied the right to possible compensation unless 

they take some affirmative step; in fact, they gain the right to compensation in the U.S. 

Proceedings. 

 

In other words, the overlapping class members could accept an immediate compensation via the 

U.S. action or they could choose to remain in the Ontario action and await an uncertain 

outcome. 

[44] The amendment of the class would facilitate the exercise of a class member's litigation 

autonomy. It would not take anything away. Nobody would be forcing a class member to 

exercise his option on the day of reckoning in one way or another. To the contrary, a refusal to 

amend the class would effectively extinguish the U.S. settlement completely, and therefore, take 

away the settlement option from the class members who wanted to settle their claim. 

[45] As for the criticism that the class was amended on the basis of an impermissible merits-

based inquiry, Justice van Rensburg did not engage in any such analysis. The plaintiffs say that 

the motion judge's decision hinged on the assertion that NASDAQ purchasers did not have a 

claim on the merits [page629] in the Ontario action because they would be bound by the U.S. 

settlement. 

[46] With respect, that is not what Her Honour Justice concluded. The analysis on the issue of 

choosing between jurisdictions focused on the litigant's autonomy. If they were to be 
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compensated in one jurisdiction, they would have to give up their claim in the other. If they were 

convinced of the merits of the Ontario action, they could preserve their rights and opt out of the 

U.S. settlement. The litigants would be evaluating the merits of one jurisdiction over the other, 

not the courts. 

[47] In short, there was no error by the motion judge on the issue of the court's jurisdiction to 

amend the class. 

 

ii. Was the motion to amend a procedural move by the defendants and is it precluded 

by issue estoppel? 

[48] If there is one issue that cannot be said to be precluded by issue estoppel it is the 

possible amendment of the global class in these proceedings. Her Honour couldn't have been 

more prescient in the cautions that accompanied the certification decision. Her Honour 

expressly anticipated that future developments in the litigation as they related to the conflict of 

laws issue might result in an amendment to the global class. 

[49] Her Honour addressed this very same argument head on in her "amendment decision". 

Relying on Mignacca v. Merck Frosst Canada Ltd.,22 Her Honour noted that certification orders 

were interlocutory that could be amended at a later time, as a case might proceed. But Her 

Honour went further to engage with the facts in this case to conclude that if at the time of the 

certification motion there had been a pending settlement in the U.S. proceeding that 

encompassed the NASDAQ traders, that would have been a relevant factor in the decision to 

certify a global class. 

[50] There was no settlement underway in the U.S. action that anyone spoke about or put 

before the court at the time that the certification motion was argued. Information of a possible 

settlement in the U.S. action surfaced in the course of the "notice" motion and, more particularly, 

in the fall of 2011 and into early 2012. The proposed settlement in the U.S. was therefore a new 

material fact for the court to consider. Against these facts, issue estoppel could not operate to 

prevent the amendment of the Ontario global class. [page630] 

[51] The alternative argument by the plaintiffs that the U.S. settlement was irrelevant to the 

consideration of issue estoppel is equally unconvincing. The plaintiffs rely on Fischer v. IG 

Investment Management Ltd.23 But the motion judge considered Fischer at some extended 

length and ultimately distinguished it from the facts of this case. In contrast to Fischer, Her 

Honour explained [at para. 80] that "the U.S. proceedings provide a vehicle for compensation to 

affected investors, and share with the Ontario class proceeding the objectives of achieving 

access to justice, behaviour modification and judicial economy". The existence of an approved 

settlement in the U.S. proceedings was clearly relevant to the question of whether or not the 

Ontario action would remain the preferable procedure to resolve the claims of the overlapping 

class members.24 

[52] The motion judge then went further. As with her overall approach to this litigation, Her 

Honour was cautious to give due consideration to all of the developing facts and nuances of the 

case given the particular stage of the litigation. At certification, there was "lots" to wait and see. 

By the time of the amendment motion, the uncertainties had diminished significantly:25 
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 At this stage, there is not only a settlement available in the U.S. Proceedings; that 

settlement has been approved by the U.S. Court, and overlapping class members have 

elected to be covered by the settlement because they have not opted out. The question is 

whether at this stage in the Ontario Action, a class proceeding that includes all members of 

the overlapping class, or one that is redefined as the defendants propose, would be the 

"preferable procedure". 

 

(Emphasis added) 

[53] In other words, the fact of the U.S. settlement in the progression of the litigation was 

crucial as it related to the consideration of due process, judicial comity and common sense. 

These objectives were the overriding goals at certification. Would the fact of the U.S. settlement 

meet or be responsive to those goals? As a major development in one of the two parallel 

proceedings, it is difficult to understand how the U.S. settlement could be anything but relevant 

to this litigation. The motion judge would have erred if she treated the U.S. settlement as 

irrelevant. It is hard to speak of an error, much less require that an appellate [page631] court be 

tasked to review the decision, on the view that the very reason for seeking the amendment was 

irrelevant. 

 

iii. Did Justice van Rensburg apply the wrong legal test to determine whether the 

settlement should be enforced? Should the court have evaluated the U.S. 

settlement to determine if it would be enforceable in Ontario before deciding to 

amend the class? 

[54] On the motion before Her Honour, one of the plaintiffs' primary arguments was that the 

Ontario court look behind the U.S. settlement and evaluate it on its merits before agreeing to its 

enforcement, and by implication, as a prerequisite to the amendment of the class. Her Honour 

rejected the proposed approach and concluded that it would be contrary to the fundamental 

principles governing conflict of laws. 

[55] Her Honour would not have had a legal basis to go behind Justice Buchwald's order. 

Such an analysis would have gone against the case law concerning cross-provincial class 

actions and would subvert the Supreme Court of Canada's principles of international comity. Her 

Honour referenced the leading cases on comity to conclude that absent evidence of fraud or a 

violation of natural justice or of public policy it would not be for the enforcing court to take an 

interest in the substantive or procedural law of the foreign jurisdiction, in this case, the U.S.26 On 

the facts of this case, there were no allegations of fraud or conduct that was contrary to public 

policy or natural justice. Absent such allegations, the plaintiffs could not explain how the Ontario 

court would get around settled and long-standing authorities on conflict of laws to review the 

U.S. settlement. 

[56] Justice van Rensburg applied the principles laid out by Justice Sharpe in Currie, only to 

conclude that it was appropriate for her to recognize the U.S. settlement. The perspective that 

seems to have influenced Her Honour the most was captured in the following paragraph:27 

 

I am satisfied that the U.S. Fairness Decision should be recognized in this jurisdiction, as the 

decision of a court that was made within its jurisdiction, and in circumstances where the 
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order and fairness in the treatment of the claims of overlapping class members in the notice 

they were given respecting the options available to them, in the process before the U.S. 

Court, and their representation in the proceedings resulting in court approval of the 

settlement. [page632] 

 

From the point of view of recognizing the U.S. fairness decision, there was nothing further to be 

considered. 

[57] In light of that conclusion, Her Honour then turned to a preferability analysis. The 

objective was to determine whether there might be any other impediment to the amendment of 

the global class. Her Honour explained that she was prepared to accept as a working 

proposition that if the U.S. settlement were demonstrated to be improvident when compared to 

the alternative prospect of litigating the claims of the overlapping class members in Ontario, it 

might be preferable to refuse the amendment of the class and effectively defeat the U.S. 

settlement. That required Her Honour to consider what a likely outcome in Ontario might look 

like. Its components included the consideration of 

 

(a) the alleged advantages of litigating the claims under Ontario law; 

(b) the discovery evidence which supports the plaintiffs' claims; and 

(c) their estimate of the maximum value of the class members' claim. 

[58] The plaintiffs contend that a determination of the issues in Ontario would result in a far 

more substantial award for the class. Her Honour disagreed with that assessment. A substantial 

part of her decision considered the strengths and weaknesses of the Ontario proceeding. 

Ultimately, Her Honour concluded that the Ontario legal regime was not demonstrably more 

advantageous to the overlapping class members' claims. 

[59] Her Honour cannot be faulted for that conclusion. The plaintiffs did not advance any 

evidence to support the contention that the U.S settlement was improvident. Nor did the plaintiffs 

file any expert evidence to establish that the Ontario liability regime would be more favourable to 

the overlapping class members than the U.S. liability regime. The only evidence on the subject 

was that from Professor Borchers, who was inconclusive in his assessment and suggested that 

the applicable regimes pulled in each direction. Finally, there were no other court determinations 

in the Ontario proceedings to guarantee a better outcome in the Ontario proceeding. 

[60] Against these deficiencies, Her Honour concluded that her refusal to amend the class 

would deny the defendants the benefit of the U.S. settlement, which a U.S. court found to be 

fair. Such an outcome would compromise the defendants', and those [page633] wishing to 

partake in the settlement, their right to access to justice and due process.28 

[61] It is possible that aspects of Her Honour's comparative assessment of the Ontario action 

might be considered overly cautious by a different judge. For example, on the subject of reliance 

and whether that could be proven by the efficient market theory or otherwise,29 others might 

come to a different, more favourable assessment. However, there is no palpable or overriding 

error of fact to warrant appellate review. As with every aspect of this litigation, what is palpable 

in Her Honour's analysis is the concern to give full meaning to the parties' access to justice, due 
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process, respect for judicial comity and common sense. 

 

iv. Did Justice van Rensburg make errors in the application of Currie and in the 

preferable procedure analysis? 

[62] This suggested error appears to be a variation of the third suggested error discussed 

above. The plaintiffs contend that the court's conclusion that the claims of the NASDAQ traders 

are presumptively subject to U.S. law was wrong. They seem to suggest that the motion judge 

ought to have looked behind the U.S. settlement proposal to evaluate it against what a probable 

outcome in the U.S. might be if the rights were to be determined on the basis of Ontario law. 

That approach in effect would enable the court to look behind the U.S. fairness hearing and the 

court's approval of the settlement. In support of that proposition, they reference the Abdula v. 

Canadian Solar30 case to argue that Ontario law could apply in a U.S. action to a person who 

purchased shares in a Canadian company trading only on the NASDAQ. 

[63] But there is something wrong with this contention. Abdula does not stand for the 

proposition that Ontario law would be imported or applied in a U.S. action. In a more fuller 

elaboration of this issue, and relying on Currie and Abdula, Her Honour spoke of the reasonable 

expectations of the overlapping class members to conclude that in parallel proceedings a U.S. 

court would adjudicate their rights in accordance with the applicable U.S. laws. More 

significantly, the law does not support the conclusion that an Ontario court would or even 

[page634] could retry the legal issues before the U.S. court, either under U.S. or Ontario law. 

[64] The plaintiffs also take issue with Her Honour's conclusion that there was no compelling 

reason to conclude that the Ontario legal regime would not result in a more favourable 

determination of the claims of the overlapping class members. As noted above, it is possible that 

a different judge might come to a different conclusion over the prospects of the Ontario 

proceeding. But there is no glaring error in Her Honour's assessment to support a review of that 

assessment. 

 

(c) Did the motion judge make errors of law and palpable errors of fact such that the 

exercise of Her Honour's broad discretion ought to be reviewed? 

[65] Complementary to rule 62.04 in the context of class proceedings is the requirement that 

substantial deference be shown to a motions case management judge in the context of class 

proceedings. If there was one case where this requirement could be supported, this is the one. 

[66] Justice van Rensburg was the case management motion judge for six years. Her Honour 

presided over a full range of motions and wrote extensive decisions, including the "certification 

decision" and the "notice decision". Over the years, she acquired a thorough understanding of 

the competing facts. Her Honour studied very closely the various expert views that were put 

before her. She considered the full body of evidence against the various legal requirements. 

From the very beginning, Her Honour set the direction and the foundation for a fair process in an 

incremental and sequential basis so as to preserve the integrity of the administration of justice. 

[67] Against that backdrop, Her Honour earned the right to be shown substantial deference for 

her decision to amend the global class. The case is important. However, in the absence of a 

conflicting decision or doubts over the correctness of the order to amend the class, there is no 
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basis for its review by the Divisional Court. 

 

IV. Conclusion 

[68] In the result, the motion for leave to appeal is denied. The defendants are entitled to their 

costs of this motion. If the parties are unable to agree to costs, they are to make submissions as 

follows: the defendants' submissions are to be made by November 15, 2013; the plaintiffs may 

respond by November 29, 2013; and, if necessary, the defendants may reply by December 6, 

2013. 

 

  
 

 
Motion dismissed. 
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23 (2012), 109 O.R. (3d) 498, [2012] O.J. No. 343, 2012 ONCA 47, leave to appeal to the Supreme Court of Canada 

granted at [2012] S.C.C.A. No. 135. 

24 Supra, note 7, at para. 80. 

25 Supra, note 7, at para. 82. 

26 Supra, at note 7, paras. 86-88. 

27 Supra, at note 7, para. 130. 

28 Supra, the "amendment decision", note 7, at paras. 166 and 167. 

29 Supra, the "amendment decision, note 7, at para. 147. 

30 Abdula v. Canadian Solar Inc.  (2012), 110 O.R. (3d) 256, [2012] O.J. No. 1381, 2012 ONCA 211. 
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ENDORSEMENT 
 
 

1. The defendant, Economical Mutual Insurance Company, brings this motion 

seeking the following relief. 

a. An order granting an extension of time to move for leave to appeal; and 

b. An order granting leave to appeal the decision of the Honourable Justice 

Douglas Belch dated January 10, 2007. 

The plaintiff consents to the granting of the extension of time to move for leave 

to appeal and therefore the only issue before the court is the motion of the 

defendant for leave to appeal Justice Belch’s dismissal of the summary judgment 

motion. 

20
08

 C
an

LI
I 3

83
64

 (
O

N
 S

C
)



 
 
 
 

- 2 - 
 
 

 

2. The plaintiff, Elaine Lloyd, is suing Economical Mutual Insurance Company for 

the automobile insurance no-fault attendant care benefits in the amount of 

$93,040 for care she provided to her daughter, Robin Lloyd from 1991 to 1998. 

3. Robin was struck by a motor vehicle on September 17, 1991.  She sustained 

serious and permanent brain and orthopedic injuries. 

4. The history of the case is described in the factums of the defendant and plaintiff, 

as well as the affidavit of Elaine Lloyd, filed for the defendant’s motion for 

summary judgment before Justice Belch.  

5. The defendant brought a Rule 20 motion for summary dismissal of the plaintiff’s 

action.  The motion was argued before Justice Douglas Belch on July 6th, 2006.  

He rendered his decision on January 10th, 2007 dismissing it on the following 

grounds in his Reasons for Judgment. 

“[19]  The defendant insurer knew of the claims of Elaine Lloyd.  After all, it 
had rejected them without further proof when they were set at $93,040 in March 
of 1998, and I assume counsel for the company had been provided with a copy 
of the plaintiff’s mediation brief where that claim for damages is set out on 
pages 39 through 42.  Again, it might be assumed that the insurance company 
would have expected to have to address the claim of Elaine Lloyd at the 
mediation, and must have been surprised when not called upon to present its 
position. 

[20]  On a motion for summary judgment, a motions judge is not to assess 
credibility or find facts.  Although Robin Lloyd has not resiled from the contract 
reached at the mediation, upon reflection that settlement does not appear to deal 
with all of the issues, notwithstanding the settlement claims to have done just 
that. 
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[21]  In addition, the insurance company received an application from the 
plaintiff and over the years paid many claims directly to her.  A reasonable third 
party when told of these circumstances would conclude that if Elaine Lloyd did 
not have a claim independent of that of her daughter, one would expect the 
insurance company to have raised this at a much earlier date in the proceedings, 
and before the parties attended a mediation.  This issue should be given a 
complete airing at a trial.” 

6. In paragraph 17 of his Reasons for Decision, Belch, J. referred to a mediation 

brief which had been tendered in a day-long Settlement Conference involving 

Elaine Lloyd’s tort claim with respect to Robin’s accident. 

7. The plaintiff’s and the defendant’s counsel conceded at the summary judgment 

motion that the mediation brief would not be used for the purposes of the 

summary judgment motion.  Belch, J. acknowledged such agreement of counsel. 

8. After the accident, separate and distinct originating applications for accident 

benefits were submitted to Economical Mutual Insurance Company on behalf of 

Elaine Lloyd and on behalf of Robin Lloyd.  It appears that the defendant insurer 

accepted Elaine’s separate application without objection or any suggestion that 

she did not have independent right to apply for accident benefits.  (Affidavit of 

Elaine Barry, paragraphs 5 and 6) 

9. For several years many individual claims for accident benefits were submitted to 

the insurer by Elaine Lloyd in her own name; and the insurer accepted the claims 

and paid the benefits directly to Elaine by cheques payable to her.  The insurer 

never suggested that Elaine did not have independent right to make the claims 
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and be paid the benefit amounts directly. (Affidavit of Elaine Barry paragraphs 6 

and 7.) 

10. The defendant’s evidence on the motion for judgment contained an affidavit of 

Philippa Samworth, counsel for the defendant, that on May the 10th 2000, the 

insurer had taken into consideration Elaine’s claims for past care benefits and 

had included that claim in the numbers put forward during the November 10th, 

1999 settlement meeting. (Affidavit of Philippa Samworth paragraph 9 and 

Exhibit “E”) 

Position of the Defendant. 

11.  The defendant submits that Belch, J. improperly used the without prejudice 

discussions and written material in the mediation brief as a basis for dismissing 

the defendant’s motion.  The mediation brief was referred to in paragraphs 5, 6, 

9, 17, 19, 20 and 21. 

12. The counsel for the defendant further submits that had the mediation brief been 

properly before Belch, J. for his consideration on that motion they would have 

submitted argument with respect to other provisions of the mediation brief 

specifically paragraph 43. 

13. The defendant further submits that Belch, J. misconstrued the negligence Family 

Law Act benefits claim of the plaintiff in paragraph 19, with the accident 

benefits claim involved in the within action. 
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14. The defendant submits that this court should have serious doubts about the 

correctness of Belch, J’s decision in view of his use of impugned evidence. 

15. The defendant submits that the issues before the court are of general public 

importance and that if the decision were allowed to stand it would mean that a 

non-injured third party could be awarded benefits in circumstances that were not 

envisioned in the Insurance Legislation. 

16. The defendant further submits that settlement discussion privilege is sacrosanct 

in the litigation process.  The use of such privileged information as a basis for a 

decision by a court would, in future, inhibit the free flow settlement discussions 

which are a necessary pre-condition of mandatory mediation. 

17. Finally the defendant is seeking either leave to appeal the decision of Belch, J.  

to the Divisional Court or in the alternative for this court to send the matter back 

before a Justice of the Superior Court for a fresh hearing. 

Plaintiff’s Position 

18. Counsel for the plaintiff asserts that the contents of the mediation brief were 

properly before the motion’s judge in that the privilege, if it existed was in 

favour of the plaintiff Elaine Lloyd, and that she is waiving that privilege.  

However, counsel for the plaintiff concedes that he did agree to the exclusion of 

the Mediation Brief on the summary judgment motion. 
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19. Counsel for the plaintiff contends that the counsel’s agreement with respect to 

admissibility of evidence was not binding on the court.  In this case,  counsel 

claims that the mediation brief was admissible evidence on the summary 

judgment motion. 

20. In any event, counsel for the plaintiff asserts that Belch, J. used the mediation 

brief only as background material and it was not essential to the decision making 

process.  In essence the mediation brief did not form part of the ratio decidendi 

of the decision.  In particular counsel for the plaintiff concedes that paragraph 17 

of Belch, J’s decision was irrelevant to the issues that were before him on the 

summary judgment motion. 

21. Counsel for the plaintiff also claims that the ratio decidendi of the decision was 

contained in paragraph’s 19, 20 & 21 of the decision.   

22. The plaintiff asserts that there is nothing in Belch, J’s decision to indicate that it 

was based to any degree, let alone primarily, on the Family Law Act negligence 

claim that Elaine Lloyd had advanced against the driver of the car that struck her 

daughter. 

23. Counsel for the plaintiff further asserts that the settlement agreement referred to 

in Justice Belch’s decision was part of the defendant’s own evidence before the 

court i.e. Exhibits “A” and “B” of the affidavit of Philippa Samworth.   
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24. The settlement contract does not refer, in any way, to the plaintiff Elaine 

Lloyd’s, claim for attendant care benefits and essentially Belch, J. decided that 

the settlement contract between Robin Lloyd and Economical Mutual Insurance 

Company did not deal with the issues between Elaine Lloyd and Economical 

Mutual Insurance Company. 

25. The plaintiff denies the defendant’s assertion that Belch, J’s decision is creating 

new law in permitting non-insured third parties to make claims on an insured’s 

contract and cites the case of Steve Ryan and Axa Insurance [1994] O.I.C.D. 

No.114 File No. A-004948, contained in Tab 11 of the plaintiff’s Book of 

Authorities on the Rule 20 motion. 

The Law 

23. Rule 20.04(2) The court shall grant summary judgment if, 

(a)  the court is satisfied that there is no genuine issue for trial with respect 

to a claim or defence. 

24. Section 19(1)(b) of the Courts of Justice Act provides as follows: 

19(1)  An appeal lies to the Divisional Court from, 

(b) an interlocutory order of a judge of the Superior Court of Justice, 
with leave as provided in the rules of court. 

25. Rule 62.02(4) provides as follows: 

62.04(4) Leave to appeal shall not be granted unless, 
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(a) there is a conflicting decision by another judge or court in Ontario 
or elsewhere on the matter involved in the proposed appeal and it 
is, in the opinion of the judge hearing the motion, desirable that 
leave to appeal be granted; or 

(b) there appears to the judge hearing the motion good reason to doubt 
the correctness of the order in question and the proposed appeal 
involves matters of such importance that, in his or her opinion, 
leave to appeal should be granted. 

  

26. Mod-Aire Homes Ltd. v Bradford (1990) 72 O.R. (2d) 683, Divisional Court, 
Sutherland, J. 

“…..rule 62.02(4), viewed as a whole, is intended to discourage the 
granting of leave to appeal with respect to interlocutory orders of judges.” 

27. Rule 62.04 (4) (b) 

(b) there appears to the judge hearing the motion good reason to doubt the 
correctness of the order in question and the proposed appeal involves 
matters of such importance that, in his or her opinion, leave to appeal 
should be granted. 

28. Greslik v Ontario Legal Aid Plan (1988) 65 O.R. (2d) 110 Divisional Court 

With respect to what constitutes “matters of such importance” within the 
meaning of Rule 62.02 (4) (b), a full panel of the Divisional Court said this: 

“A judge hearing (a motion for leave to appeal) must have good reason to 
doubt the correctness of the decision.  He must also be satisfied that the matters 
involved are of “such importance” that in his opinion leave should be granted.  
We wish to draw to the attention of the members of this court and the 
profession at large that those words refer to matters of general importance not 
matters of particular importance, relevant only to the litigants.  General 
importance relates to matters of public importance and matters relevant to the 
development of the law and the administration of justice.” 

29. Rankin v McLeod, Young, Weir Ltd. (1987) 57 O.R. (2d) 569 at 573 

Before the above pronouncement by the Divisional Court in Greslik, Justice 
Catzman commented as follows in this leave to appeal case: 

“Matters of such importance that … leave to appeal should be granted” 
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The second condition (of 62.02(4)(b)) is that the proposed appeal involves 
matters of such importance that, in the opinion of the judge hearing the motion, 
leave to appeal should be granted.  Counsel for the plaintiff argued the motion 
on the footing that this condition was satisfied because the matters in issue are 
of vital importance to his client.  His position in this connection is reflected in 
the notice of motion for leave to appeal in the following terms: 

The proposed appeal involves matters of such importance that leave to 
appeal ought to be granted.  The effect of the orders sought to be appealed 
unfairly denies the plaintiff adequate and complete discovery on important 
amendments to the statement of claim and particulars ordered by the court, 
and on important documentary evidence within the possession and control 
of the defendant admitted or known to exist but not produced. 

Again, for the purpose of disposition of this motion, I am prepared to assume 
that the matters in issue are of considerable importance to both the plaintiff and 
the defendant.  I am, however, of the view that they are not issues of broader 
importance extending beyond the interests of the parties.  In my assessment, no 
question of principle arose for determination on the hearing before O’Driscoll 
J.  He neither was called upon nor purported to establish or extend any new 
proposition of law or practice or to modify or overturn any established one.  
Rather, he applied existing propositions of law to the circumstances, as he 
analyzed them, of the appeal and cross-appeal which were before him. 

Accordingly, it is necessary to determine whether the “matters of such 
importance” contemplated by the rule are matters of importance to the parties 
to the particular litigation in which the motion for leave to appeal is made or 
are matters of general or public importance extending beyond the interests of 
the parties before the court. 

……………………………………………. 

…….. some cases approach the question of “importance” from what may be 
described as the narrower standpoint of the particular parties to the lawsuit, 
while other cases approach the question from the broader standpoint of the 
litigating public.  As appears from the examples cited, there are instances 
where these two perspectives converge, in which the issue which arises is one 
of importance both to the individual litigants and to the general public.  But 
where, as in the present case, there is no such convergence, I respectfully 
favour the second approach.  In such a case, in my view, the “importance” 
comprehended by the rule transcends the interests of the immediate parties to 
the litigation and contemplates issues of broad significance or general 
application that are felt to warrant resolution by a higher level of judicial 
authority.  I have earlier indicated my assessment that the issues raised in 
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respect of the orders in question are not of broad importance extending beyond 
the interest of the parties.  It follows that, even on the assumption that there 
appears good reason to doubt the correctness of the orders in question, the 
proposed appeal does not involve matters of such importance, within the 
contemplation of the rule, that leave to appeal should be granted.” 

30. Petkovic v Olupona [2002] O.J. No. 3411, Divisional Court, Epstein, J. 

“(Under Rule 62.02(4)(b)) the applicant must demonstrate substantial doubt 
about the correctness of the decision.  See:  Mod Aire Homes v Bradford 
(1990) 72 O.R. (2d) 683 at 693.  Further, the court must also be satisfied there 
is a point of law of sufficient importance to merit the attention of the Divisional 
Court.  The decision must be important in the sense of beyond the obvious 
importance to the parties.  There must be a legal issue of general public 
importance within the meaning of Rankin v McLeod, Young, Weir (1986) 57 
O.R. (2d) 569 per Catzman, J. or Greslik v Legal Aid (1988) 65 O.R. (2d) 110 
per Callaghan C.J. at p. 113.” 

31. MacRae v Santa [2003] O.J. No. 2624 

In order to conclude that there is good reason to doubt the correctness of the 
order, the motions judge must be of the opinion that the correctness of the order 
is open to very serious debate. 

32. ESTOPPEL 

Maracle v Travellers Indemnity Co. of Canada [1991] 2 S.C.R. 50 

“The principles of promissory estoppel are well settled.  The party relying on 
the doctrine must establish that the other party has, by words or conduct, made 
a promise or assurance which was intended to affect the legal relationship and 
to be acted on.  Furthermore the representee must establish that in reliance on 
the representation, he acted on it or in some way changed his position.” 

Analysis and Conclusion 

33. Although the motions judge misconstrued the plaintiff’s Family Law Act 
claims with her statutory accident benefits claim, it is clear from his decision 
that he found that there was a genuine issue for trial.  In particular he found that 
the insurance company had received an application for statutory benefits and 
had paid them directly to her for a number of years.  He concluded that if the 
plaintiff did not have a claim independent of her daughter, one would have 
expected the insurance company to have raised that issue much earlier in the 
proceedings.   
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34. The issue of Estoppel relied upon by Belch, J. could only be determined by a 
trial and not determined in a summary judgment motion under Rule 20.  The 
issue of the plaintiff filing for and receiving benefits from the insurer was 
before the motions judge in evidence independent of the mediation brief. 

35. I find that the judge’s obvious misconstruing of the third party tort claim with 
the statutory accident benefits claim did not affect the correctness of his 
decision.  In particular, his findings in paragraph 20 that the settlement reached 
at mediation “does not appear to deal with all the issues” is consistent with the 
facts and is supported by other evidence in this case.  He clearly understood the 
distinction between the tort claim which was referred to in paragraph 17 and 
the within claim for statutory accident benefits. 

36. I find that the defendant has failed to satisfy this court that the decision of 
Belch, J. was incorrect.  Therefore I do not propose to deal with the second 
prong of this test, that being whether the matters involved are of “such 
importance” that leave should be granted for this matter to go to the Divisional 
Court. 

37. Therefore the defence motion for leave to appeal is denied.  

38. If the parties cannot agree on costs, submissions not to exceed three pages in 
length, may be made to me at my chambers in Brockville at 41 Court House 
Square, Brockville, ON  K6V 7N3 by September 30th, 2008. 

 

 

_________”M.J. Quigley”____ 
M.J. QUIGLEY 

 
 
DATE:  July 31, 2008 
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RE: Neil Jonathan Closner, Applicant/Respondent in Appeal 
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 Gary Joseph and Stephanie Timerman, for the Respondent, Neil Jonathan Closner 

HEARD: January 16, 2019 

 

ENDORSEMENT 

 

[1] The parties to this motion are the parents of their daughter Quinn who is now five years 

old.  The  applicant on this motion, Sherri Lavine Closner (the “applicant” or “Sherri”), sought a 

stay of the order dated November 29, 2018 of Shore J. (the “Order”) pending the hearing of her 

motion for leave to appeal the Order and, if leave is granted, pending the hearing of her appeal of 

the Order. The Order varied a previous interim order of Croll J. dated June 22, 2017 (the “Croll 

Order”). On January 21, 2018, I advised the parties that the motion was denied for written 

reasons to follow shortly. This Endorsement sets out the reasons of the Court for this decision.   

Applicable Law 

[2] Rule 62.02(4) governs the grounds for granting leave to appeal an interlocutory order, 

including the Order, as follows: 

Leave to appeal from an interlocutory order shall not be granted unless, 

(a) there is a conflicting decision by another judge or court in 

Ontario or elsewhere on the matter involved in the proposed appeal 

and it is, in the opinion of the panel hearing the motion, desirable 

that leave to appeal be granted; or 

20
19

 O
N

S
C

 7
03

 (
C

an
LI

I)

http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/
gtsakas
Line

gtsakas
Line



Page: 2 

 

 

(b) there appears to the panel hearing the motion good reason to 

doubt the correctness of the order in question and the proposed 

appeal involves matters of such importance that, in the panel’s 

opinion, leave to appeal should be granted. 

[3] To obtain a stay of the Order, the applicant must satisfy the three-part test set out in RJR-

MacDonald Inc. v. Canada (Attorney-General), [1994] 1 S.C.R. 311 at para. 43: 

Metropolitan Stores adopted a three-stage test for courts to apply when 

considering an application for either a stay or an interlocutory injunction. First, a 

preliminary assessment must be made of the merits of the case to ensure that there 

is a serious question to be tried. Secondly, it must be determined whether the 

applicant would suffer irreparable harm if the application were refused. Finally, 

an assessment must be made as to which of the parties would suffer greater harm 

from the granting or refusal of the remedy pending a decision on the merits. It 

may be helpful to consider each aspect of the test and then apply it to the facts 

presented in these cases. 

[4] In custody and access cases, the paramount interest, which is reflected in the 

consideration of irreparable harm and the balance of convenience in particular, is the best 

interests of the child. The focus of these concepts is well expressed in A.(D.) v. K.(H.), [2014] 

A.J. No. 1204 (C.A.) at para. 29 as follows: 

 The words "irreparable" and "convenience" are awkward in this context if taken 

in their more common connotations. As to irreparable, the moving finger writes 

and moves on in human existence, and in the life of a young child it cannot be 

called back. What is really conveyed by the concept of 'irreparable' harm in this 

context is that the harm is real and significant and that it is more than the 

transitory disturbances of growing up. So there is emphasis on the quality of the 

harm and its potential for lingering effect. Similarly, as to convenience, the matter 

is not really a balance between two disputants. The concept is a child interest 

dominated perspective and looks to where the disadvantages or harms may rest 

more lightly. In family break-down situations, it may well be that none of the 

available alternatives is desirable in its own right, and therefore the ultimate focus 

is on choosing the least undesirable, with emphasis on the children's situation. 

Factual Background 

[5] The Croll Order provided that the child of the marriage, Quinn, would have her primary 

residence with Sherri and specified parenting time with Neil involving 5 of 14 overnights on a 

two-week cycle. The Croll Order also ordered the parties to participate in a Section 30 

assessment and provided that the interim parenting schedule could be reviewed following the 

completion of the Section 30 assessment report. 
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[6] The parties retained Howard Hurwitz (“Hurwitz”) to conduct the Section 30 assessment.  

Hurwitz released his final report on April 25, 2018 (the “Hurwitz Report”). In connection with 

the Report, Dr. Olga Henderson (“Henderson”) performed psychological testing of both parties. 

The results of Henderson’s testing are included in the Hurwitz Report. 

[7] Hurwitz recommended a two-phase “step-up” parenting plan for Quinn.  Phase 1 

provided for Quinn to spend 5 of 14 overnights with Neil, on a two-week schedule, although on a 

different schedule from that contemplated by the Croll Order. Phase 2 provided for a 2-2-3 

shared parenting schedule from and after August 19, 2019, shortly before Quinn enters grade 

one. 

[8] Sherri was prepared to implement the Phase 1 schedule.  However, Neil brought a motion 

for the immediately implementation of the Phase 2 schedule recommended in the Hurwitz 

Report. The motion judge ordered two modifications to the residential schedule in the Croll 

Order: (1) the Friday to Sunday stay with the respondent at the end of the first week was 

extended to Monday morning; and (2) the Monday night stay during the first week was extended 

to include a Tuesday night stay. 

Analysis and Conclusions 

[9] I will address each of three parts of the test for a stay in turn. 

Serious Issue to be Tried 

[10] In her notice of motion for leave to appeal, the applicant alleges that there are conflicting 

decisions by other judges in Ontario regarding the need to have regard to, and to apply, the 

recommendations of a Section 30 assessor on an interim motion for custody and access. She 

argues that the motion judge disregarded this case law in failing to implement Phase 1 of the 

Hurwitz Report. However, on the hearing of the motion, the applicant identified somewhat 

broader grounds of appeal which subsumed the grounds in her notice of appeal. In doing so, the 

applicant also effectively argued that there appeared to be good reason to doubt the correctness 

of the decision of the motion judge in addition to the existence of conflicting decisions. I have 

addressed the merits of the appeal based on the issues argued before the Court.   

[11] Before addressing whether the applicant has demonstrated a serious issue for the 

purposes of the first requirement of the test for a stay, I will set out five observations that inform 

the issues on this motion.  

[12] First, the decision of the motion judge was a discretionary decision involving the exercise 

of her discretion under, among other provisions, ss. 24 and 28 of the Children's Law Reform Act, 

R.S.O. 1990, c. C.12. As the Divisional Court noted in Comtrade Petroleum Inc. v. 490300 

Ontario Ltd. (1992), 7 O.R. (3d) 542 (Gen. Div.), for the purposes of an appeal under r. 

62.02(4)(a), “[a]n exercise of discretion which has led to a different result because of different 

circumstances does not meet the requirement for a "conflicting decision". It is necessary to 

demonstrate a difference in the principles chosen as a guide to the exercise of such a discretion.” 
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[13] Second, the motion judge had ample grounds for making the two modifications to the 

Croll Order. The extension of the weekend stay to Monday morning was necessary in order to 

avoid transition conflict that existed in respect of the bi-weekly weekend stay with the 

respondent.  The motion judge added the Tuesday night stay in furtherance of the “maximum 

contact” principle, in light of the increased time that the respondent now has as a result of the 

sale of his business since the Hurwitz Report was prepared. 

[14] Third, the Croll Order invited a review of that order upon receipt of the assessment report 

contemplated therein. The motion judge restricted her mandate to modifying the Croll Order to 

address the circumstances as of the date of the motion before her after the receipt of the Hurwitz 

Report.  In the exercise of her discretion and in furtherance of her obligation to address the best 

interests of Quinn, the motion judge concluded that continuing the current residential schedule 

was not in the best interests of Quinn and that it was in her best interests to move to a residential 

schedule involving equal time with both parents. The motion judge crafted an order that she 

considered was appropriately responsive to Quinn’s best interests at the time. While the motion 

judge noted that the residential schedule was similar to the Phase 2 schedule in the Hurwitz 

Report, she did not simply implement Phase 2 in that Report as the applicant suggests.   

[15] Fourth, the motion judge limited her reliance on the Hurwitz Report to certain 

observations in that Report. In particular, she relied principally on the observations that (1) there 

is no real concern about the parenting of the parties; (2) this is a high conflict case and Quinn 

would benefit from a reduction of that conflict; and (3) each parent was capable of marginalizing 

the other parent’s role in Quinn’s life.  

[16] Fifth, the applicant suggests that implementation of Phase 2 in the Hurwitz Report would 

involve a qualitative difference from Phase 1 of real significance in Quinn’s life. At the hearing, 

however, she retracted the suggestion that the Hurwitz Report recommended moving to Phase 2 

only after satisfactory completion of psychotherapy by the respondent. Given the need to revise 

the residential schedule in the Croll Order to address the conflict on the Sunday evening 

transition, the issue on this motion is, as a practical matter, therefore reduced to the significance 

of the motion judge’s addition of one additional overnight stay every two weeks. 

[17] With this background, I turn to the two grounds of appeal of the applicant. As stated in 

Filia Estate v. Hamilton, 2008 ONCA 784 at para. 15, a “serious issue” in the context of an 

appeal is “a ground of appeal that has a reasonable prospect of success.” 

[18] The applicant’s first ground of appeal is that the motion judge ignored the warnings in the 

Hurwitz Report of the risks of awarding the respondent increased access to Quinn.  She suggests 

that these risks were reflected in Hurwitz’s recommendation that an updated assessment should 

be considered if the conflict between the parents continued after the conclusion of the Hurwitz 

Report. She submits that this means that, in the present circumstances, an updated assessment 

should have been ordered before the motion judge ordered implementation of Phase 2. Put 

another way, Sherri argues that, if the motion judge determined to implement the Hurwitz 
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Report, she should have implemented the entirety of it including, in particular, the requirement 

for an updated assessment prior to implementing Phase 2. 

[19] I have approached this ground of appeal as involving the assertion that there are 

reasonable grounds for doubting the correctness of the decision of the motion judge based on a 

failure to understand, and apply, the Hurwitz Report in its entirety. 

[20] This argument is based on a misreading of the particular recommendation in Hurwitz 

Report, which reads as follows: 

In the event that this parallel parenting arrangement is not successful, and, if the 

parental conflict does not subside after the conclusion of this Section 30 

assessment, an updated assessment should be considered with a view to 

determining any changes to the custody, decision-making and residential schedule 

provisions of this parenting plan. A review should occur no earlier than the 6 

month point once the parents have signed off on the parenting plan. In the event 

that one (or both parents) attempts to deliberately undermine this parenting plan 

within the 6 month period, this information will be known as part of the updated 

assessment.  

[21] The recommendation is that a review should be conducted no earlier than six months 

after implementation of a parenting plan covering custody, decision-making and residential 

schedule incorporating the recommendations on these matters in the Hurwitz Report. Hurwitz 

did not recommend that an updated assessment limited to the residential schedule be conducted 

six months after receipt of the Hurwitz Report if conflict continued between the parties. That 

would not make any sense from a timing perspective.  Moreover, the residential schedules set out 

in the Hurwitz Report already took continuing conflict into consideration.  

[22] Insofar as the applicant suggests more generally that the motion judge failed to err on the 

side of caution as mandated by case law, the evidence does not demonstrate any risk of harm to 

Quinn that would result from the modifications to the Croll Order. This is discussed further 

below. 

[23] Accordingly, I am of the view that this ground of appeal that has no reasonable prospect 

of success. 

[24] The applicant’s second ground of appeal is that the decision of the motion judge conflicts 

with established case law that requires that assessment reports should be reserved for use at trial.  

As a related manner, the applicant further submits that the case law provides that an assessment 

report should not be used to vary an interim order absent evidence that the existing arrangement 

is harmful to the child, other than in exceptional circumstances that do not exist here. She says 

that, if there was a need to vary the Croll Order, the motion judge should have limited the 

modifications of that order to implementation of Phase 1.   
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[25] In support of her position, the applicant relies on the dicta in McEachern v. McEachern, 

[1994] O.J. No. 1544 (Gen. Div.) at para. 8 which referred to the “the generally accepted 

principle that the status quo ought not to be changed on an interim basis in the absence of 

evidence that the existing arrangement is harmful to the children.”  The applicant also relies on 

the related statement in McEachern at para. 12 that an assessor’s report should not be used to 

seek a variation of an interim custody order but, instead, should be restricted in use to the trial to 

assist the court in making a final order regarding custody and access.  

[26] This ground of appeal asserts both that there are conflicting decisions of other Ontario 

judges and that there appear to be reasonable grounds for doubting the correctness of the 

decision of the motion judge on principled grounds. I do not think this ground of appeal has a 

reasonable prospect of success for two reasons.   

[27] First, as noted above, there was a clear and obvious need to vary the Croll Order to 

address the Sunday night transition to avoid harm to Quinn. To that extent, at a minimum, the 

circumstances before the motion judge satisfied the test in McEachern for a variation of the Croll 

Order. The issue on the applicant’s appeal therefore effectively reduces to whether harm was 

required to be demonstrated in ordering the extra overnight stay every two weeks. It is certainly 

arguable, as well, that Quinn suffered harm to the extent that the arrangements under the Croll 

Order did not implement the “maximum contact” principle to the fullest extent possible in the 

circumstances of the respondent’s increased free time to devote to his daughter. 

[28] Second, as discussed above, the motion judge limited her reliance on the Hurwitz Report 

to certain important observations of the assessor, rather than relying on its recommendations.  

[29] Third, more generally, case law since McEachern reflects a more flexible approach to the 

variation of interim residential orders and to the use of assessor reports in the consideration of 

motions for such relief. These developments are reflected in the following statements of 

Sheppard J. in Bos v. Bos, 2012 ONSC 3425 at paras. 23 and 24:   

In my view, the jurisprudence has evolved to the point that although the general 

principle enunciated in Genovesi continues to be well founded, it is not so rigid 

and inflexible as to prevent a court on a motion to give some consideration to the 

content of an assessment report where that assessment report provides some 

additional probative evidence to assist the court, particularly where the court is 

making an order which is not a substantive departure from an existing order or 

status quo. In such circumstances, the court may consider some of the evidence 

contained in an assessment report without having to conclude that there are 

"exceptional circumstances" as set out in Genovesi. In fact, "exceptional 

circumstances" findings were not made in either Forte or Kerr. 

The court has a duty to make orders in a child's best interests and it would be 

counter intuitive to this principle to impose on the court an inflexible blanket 

prohibition against considering any aspect of an assessment report (absent 
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exceptional circumstances) on an interim motion, especially when the only 

independent objective evidence before the court is from an expert assessor. 

[30] In the present case, it is significant that the trial is not on the horizon, no date having even 

been set, so there is a need to ensure that the temporary residential order in effect until trial is 

responsive to the best interests of Quinn. In addition, as the motion judge noted, the only 

evidence of any utility before her was the Hurwitz Report. Further, given the obvious need to 

address the Sunday night transition problem and given that the practical issue is therefore limited 

to the addition of one overnight every two weeks, which is supportable on the “maximum 

contact” principle, the Order did not represent a “substantive departure from an existing order or 

status quo”.  Lastly, for the reasons set out above, I think it is wrong to suggest that the motion 

judge implemented Phase 2 of the Hurwitz Report, rather than thoughtfully crafted modifications 

of the Croll Order that she considered to be necessary in reliance on certain important 

observations in that Report. 

[31] In summary, given the current case law regarding temporary parenting orders, the 

discretionary nature of the decision of the motion judge, the appropriateness of the Order given 

the present circumstances, and the difference in the circumstances in the case law relied upon by 

the applicant from the present circumstances, I do not think that the Order conflicts with any 

decision of other judges nor do I see any error in principle that constitutes a good reason to doubt 

the correctness of the Order.  

[32] Based on the foregoing, I therefore conclude that the applicant has failed to demonstrate a 

serious issue on her appeal.   

Irreparable Harm 

[33] Irreparable harm for the purposes of the test for a stay of the Order is focused on harm to 

Quinn. The applicant raises two issues of potential irreparable harm to Quinn from 

implementation of the Order. 

[34] First, the applicant says there is a real risk of harm to Quinn based on certain 

observations in the Hurwitz Report pertaining to the respondent’s character, which she has 

extracted in three paragraphs of her Factum. Most of these comments relate to the relationship 

between the applicant and the respondent, rather than to the respondent’s capabilities as a parent 

of Quinn. Similarly, the comments about the respondent’s need for control were focused 

principally on his need for control in the context of his relationship with the applicant, not in his 

relationship with Quinn. Insofar as the Henderson psychological report with respect to the 

respondent suggested that his need for control could give rise to limitations in his parenting, the 

observations are speculative at the present time. They are also not reflected in any current 

concern on Hurwitz’s part for the respondent’s parenting.   

[35] The issues raised regarding the character of the respondent, together with the issues 

raised regarding the character of the applicant, are treated in the Hurwitz Report as matters that 
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should be taken into consideration in the creation of the parallel parenting plan proposed by 

Hurwitz, rather than as risks to Quinn.  Nor are they proposed as giving rise to the need for an 

updated assessment limited to the residential schedule prior to implementation of Phase 2, as the 

applicant suggests. There is therefore also no harm to Quinn in the form of a missed opportunity 

to benefit from an updated assessment regarding the residential arrangements, as the applicant 

suggests.   

[36] More significantly, as mentioned, the motion judge found that there was no real concern 

for the parenting of Quinn and that both parties were good parents to Quinn. As the motion judge 

noted, “Mr. Hurwitz did express some concern with each of the parents, but nothing significant 

to enough to cause concern about their ability to parent Quinn.” Each party can point to 

inadequacies of the other in the Hurwitz Report. However, when read in its entirety, the Hurwitz 

Report is supportive of this finding of the motion judge.  

[37] In short, there was no evidence before the motion judge to suggest a real concern of a risk 

to Quinn associated with an increase in the respondent’s parenting time. 

[38] Second, the applicant raises the possible dislocation that would arise if the residential 

schedule under the Croll Order were reinstated on a successful appeal. Given the analysis above 

regarding the reasonable prospect of success of the appeal, however, it is more likely that the 

current schedule would be maintained. Accordingly, it would be more disruptive to grant the stay 

than to deny it and await a determination of the appeal. 

[39] I conclude therefore that the applicant has failed to demonstrate a risk of irreparable harm 

to Quinn that would result from a denial of the requested stay of the Order. 

Balance of Convenience 

[40] The issue of balance of convenience also focuses on the child. In this case, the balance of 

convenience favours the residential schedule ordered by the motion judge. It removes the risk of 

harm caused by conflict on the Sunday evening transition and adds an additional overnight in 

furtherance of the benefits of “maximum contact” in circumstances where the respondent now 

has additional time to spend with Quinn. It also addresses, in part, the concern that one parent 

will attempt to marginalize the role of the other in Quinn’s life by providing for an equal sharing 

of residential time. 

[41] As mentioned, the applicant has raised two concerns for potential harm to Quinn. Given 

the Court’s conclusion that these concerns do not represent real risks of harm to her, they do not 

factor into the consideration of the balance of convenience. 

[42] Based on the foregoing, I therefore find that the balance of convenience favours a denial 

of the requested stay of the Order. 
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Conclusion 

[43] Based on the foregoing, the applicant’s motion for a stay of the Order is dismissed. 

Costs 

[44] If the parties are unable to agree on costs, they shall have thirty days to provide written 

costs submissions not exceeding five pages in length accompanied by a costs outline as required 

by the Rules of Civil Procedure. 

 

______________________________ 

Wilton-Siegel J. 

Date:  January 28, 2019 
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