
 

 

Court File No. CV-11-9062-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

 
THE HONOURABLE ) THURSDAY , THE 25TH    
 )  
JUSTICE MCEWEN ) 

 
DAY OF MARCH , 2021 

 
 
B E T W E E N: 
 
(Court Seal) 
 

MARGARITA CASTILLO 
Applicant 

 
and 

 
 XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH 
QUEST INC., 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and 

CARMEN S. GUTIERREZ, Executor of the Estate of Juan Arturo Gutierrez 
 

Respondents 
 

AND IN THE MATTER OF THE RECEIVERSHIP OF XELA ENTERPRISES 
LTD. 

 
 

 
ORDER 

 

THIS MOTION, made by KSV Restructuring Inc. (“KSV”), in its capacity as the Court-

appointed receiver and manager (in such capacity, the “Receiver”), without security, of the assets, 

undertakings and property of Xela Enterprises Ltd. (the “Company”) was heard virtually this day 

via the Zoom videoconferencing platform by judicial videoconference at Toronto, Ontario due to 

the COVID-19 crisis. 

IRWINC
SCJ Court Seal



 

 

WHEREAS, on October 27, 2020, this Court made an Order authorizing Duff & Phelps 

to make a single disk image of certain servers under the control of Arturo’s Technical Services 

Ltd. (“ATS”) (the “ATS Order”), 

WHEREAS, on October 27, 2020, this Court made an Order authorizing Duff & Phelps 

to make a single forensic image of Juan Guillermo Gutierrez’s (“Juan Guillermo”) devices (the 

(“Juan Guillermo Imaging Order”), 

ON READING the material filed by the parties, and on hearing the submissions of the 

lawyers for the Receiver and such other counsel as were present and listed on the Counsel Slip. 

SERVICE 

1. THIS COURT ORDERS that the time for service of this Motion and the Motion Record 

herein are properly returnable today and hereby dispenses with further service thereof. 

INVESTIGATIVE POWERS 

2. THIS COURT ORDERS that the Receiver is granted expanded investigative powers, 

including the authority to:  

(a) investigate, identify, quantify and take all steps necessary, in the opinion of the 

Receiver, to review: 

(i) the sale, conveyance or transfer in 2016 by Empress Arturo International 

(“EAI”) of the shares of BDT Investments Ltd. (“BDT”) and Corporacion 

Arven, Limited (“Arven”) to Juan Arturo Gutierrez, and then from Juan 

Arturo Gutierrez to the ARTCARM Trust, a Barbados domiciled trust;  



 

 

(ii) the assignment in January 2018 by Lisa, S.A. (“Lisa”) of the proceeds from 

the litigation arising from shareholder disputes involving the Avicola Group 

(the “Avicola Litigation”) to BDT (“Assignment Transaction”); 

(iii) the sale, conveyance, transfer or assignment of Lisa’s interest in the Avicola 

Group to BDT in early 2020 (the “Lisa Transfer”); 

(iv) the assignment of the right to control the Avicola Litigation (“Litigation 

Assignment”); 

(collectively, the “Reviewable Transactions”), and to conduct such review and 

investigation of the Reviewable Transactions that the Receiver deems necessary; 

(b) conduct such additional review and investigation of the business and affairs of the 

Company and its current and former direct and indirect subsidiaries, affiliates, 

customers, directors, officers and employees as it deems necessary (collectively the 

“Investigation”); and 

(c) take any steps reasonably incidental to the exercise of these powers. 

IMAGING ORDERS 

3. THIS COURT ORDERS that Duff &Phelps shall forthwith deliver to Epiq Global, the 

Images made and the Schedule B Servers held pursuant to the ATS Order (the “ATS Images and 

Servers”) and the hard-drives held and images made pursuant to the Juan Guillermo Imaging 

Order (the “Juan Guillermo Images”), together with a copy of any chain of custody information. 

4. THIS COURT ORDERS that following the transfer of the ATS Images and the Juan 

Guillermo Images (collectively, the “Images”) to Epic Global, Duff & Phelps shall have no further 



 

 

responsibility for or access to the Images pursuant to the ATS Order or the Juan Guillermo Imaging 

Order.  

5. THIS COURT ORDERS that Epiq Global shall replace Duff & Phelps for the purposes 

of carrying out the ATS Order and the Juan Guillermo Imaging Order and shall have all the powers, 

rights and obligations of Duff & Phelps as set out in those Orders. 

JUAN GUILLERMO DEVICES 

6. THIS COURT ORDERS that Juan Guillermo Gutierrez shall immediately provide the 

Receiver and Epiq Global with all encryption codes, keys, passwords or any other such information 

or knowledge necessary to unlock and access the data on the Juan Guillermo Images, including 

but not limited to the DataShield Fantom Drive. 

COMPANY RECORDS 

7. THIS COURT ORDERS that, within five days of this Order, ATS shall identify the 

location of the images of the “Blue Network Servers” (as identified by Julio Fabrini in his interview 

dated November 26, 2020) on the ATS Images by identifying the file names, paths, and any other 

information necessary to identify the Blue Network Server images. 

8. THIS COURT ORDERS that Epiq Global and the Receiver shall, without any limitation 

whatsoever, be authorized and permitted to copy, analyze, access and review the Blue Network 

Servers on the ATS Images including any content of the images. 

9. THIS COURT ORDERS that Epiq Global shall otherwise maintain and preserve the ATS 

Images until further order of this Court or written consent of the Receiver and ATS. 



 

 

10. THIS COURT ORDERS AND DECLARES that, within 14 days of this Order, ATS 

shall provide the Receiver with an electronic copy of all emails sent or received by Juan Guillermo 

(regardless of the email address to which it was forwarded and regardless of whether the email 

was sent directly to him or it was one on which he was copied) at any email address maintained 

on the ATS servers to the date of this Order, along with any encryption codes, keys or passwords 

used to secure the emails. 

11. THIS COURT ORDERS AND DECLARES that, within 30 days of this Order, Harald 

Johannessen Hals, Calvin Shields and Lester C. Hess Jr. shall provide the Receiver with all 

available information or documents in their control relating to: 

(a) shares, share registers, accounting, correspondence and related information of Lisa; 

and  

(b) the Reviewable Transactions. 

12. THIS COURT ORDERS AND DECLARES that, within 30 days of this Order, Harald 

Johannessen Hals, Jose Eduardo San Juan and David Harry shall provide the Receiver with all 

available information or documents in their control relating to: 

(a) shares, share registers, accounting, correspondence and related information of 

Gabinvest, S.A. (“Gabinvest”); and  

(b) the Reviewable Transactions. 

13. THIS COURT ORDERS AND DECLARES that the Receiver and its agents in Panama, 

Hatstone Abogados (“Hatstone”), are authorized to take any steps reasonably required in relation 

to Alfaro, Ferrer & Ramirez Abogados (“AFRA”), as former resident agent of Gabinvest and Lisa 

in Panama, to arrange for AFRA to deliver to the Receiver their entire file, including but not limited 



 

 

to, all information related to the constitution, shares issued, KYC (know your client), 

correspondence, instructions given to AFRA and all information related to Gabinvest and Lisa. 

14. THIS COURT ORDERS AND DECLARES that the Receiver and its agents in Panama, 

Hatstone, are authorized to take any steps reasonably incidental to the recognition and enforcement 

of this Order and any other Orders issued by this Court in this matter in Panama. 

APPROVAL OF FEES AND DISBURSEMENTS 

15. THIS COURT ORDERS AND DECLARES that the fees and disbursements of the 

Receiver, being fees and disbursements totalling $282,961.50 (excluding HST) as set out in the 

Affidavit of Noah Goldstein, sworn January 18, 2021, are hereby approved. 

16. THIS COURT ORDERS AND DECLARES that the fees and disbursements of the 

Receiver’s legal counsel, Aird & Berlis LLP, being fees and disbursements totalling $192,792.36 

(excluding HST) as set out in the Affidavit of Sam Babe, sworn January 18, 2021, are hereby 

approved. 

17. THIS COURT ORDERS AND DECLARES that the fees and disbursements of the 

Receiver’s legal counsel, Lenczner Slaght Royce Smith LLP, being fees and disbursements 

totalling $235,218.33, plus HST of $30,528.35, totalling $265,746.68 as set out in the Affidavit of 

Monique J. Jilesen, sworn January 18, 2021, are hereby approved. 

RECOGNITION BY FOREIGN JURISDICTIONS 

18. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada, the United States of America, 

Republic of Panama, Republic of Guatemala, Barbados, Republic of Colombia or Bolivarian 

Republic of Venezuela to give effect to this Order and to assist the Receiver and its agents in 



 

 

carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies are 

hereby respectfully requested to make such orders and to provide such assistance to the Receiver, 

as an officer of this Court, as may be necessary or desirable to give effect to this Order or to assist 

the Receiver and its agents in carrying out the terms of this Order. 

  
 (Signature of Judge) 
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