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NOTICE OF MOTION 

KENAIDAN CONTRACTING LIMITED (“KCL”) will make a motion to a Judge of the 

Superior Court of Justice (Commercial List), on April 28, 2025 at 10 a.m. or as soon after that time 

as the motion can be heard, by judicial videoconference via Zoom at Toronto, Ontario.  

PROPOSED METHOD OF HEARING: The motion is to be heard orally. 
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THE MOTION IS FOR: 

1. An order clarifying the scope of the stay of proceedings granted in Paragraph 9 of the

Amended and Restated Order in these proceedings, dated November 15, 2024 (the 

“Appointment Order”); and 

2. Such further and other relief as KCL may request and this Honourable Court may deem

just. 

THE GROUNDS FOR THE MOTION ARE: 

Background 

1. KCL was the construction manager on the construction project located at 759 Winston

Churchill Boulevard, Mississauga, Ontario (the “Project”) owned by 759 Winston Churchill L.P. 

(the “Owner”) pursuant to a Construction Management Contract (CCDC 5B) with the Owner dated 

May 4, 2020 (the “CM Agreement”); 

2. The Project is now the subject of these receivership proceedings;

3. As a result of work on the Project prior to the commencement of these Proceedings,

including completion of “Building 3” of the Project, KCL is owed in excess of $31 million; 

4. KCL holds registered and perfected lien claims against the Project in the aggregate 

amount of $31,961,541 (the “KCL Lien”); 

5. According to KCL’s records, the statutory holdback not remitted to KCL by the Owner at 

this time, and that is included in the KCL Lien, is currently calculated as $9,291,213.74 (the “KCL 

Holdback”);  
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6. In addition to the KCL Lien, KCL also delivered certain security deposits and development

charge amounts to the City of Mississauga on behalf of the Owner, which KCL should be able to 

recover from the City of Mississauga.  These amounts total $4,199,045.69; 

Supplier and Service Provider Claims 

7. The KCL Lien includes claims of its suppliers and service providers who were engaged on

the Project, which claims are passed through to the Owner by KCL; 

8. KCL is not in a position to pay these claims of suppliers and service providers because

KCL has not received the KCL Holdback from which those supplier and service provider claims 

claims could be paid; 

9. KCL’s agreements with its suppliers and service providers, including those retained on the

Project, include the following provision: 

“The Subcontractor agrees that the obligation of the Contractor to pay the Subcontractor 
shall not in any case exceed the amount approved by the Certifier and paid by the Owner.”; 

10. KCL has advised suppliers and service providers that payments would be able to continue 

when KCL is paid by the Owner or the Receiver and, more specifically, when the KCL Holdback 

is released; 

11. KCL has further advised suppliers and service providers that KCL believes their claims 

against KCL are currently stayed pursuant to the Appointment Order; 

12. It is unclear whether any suppliers or subcontractors will dispute KCL’s position regarding 

the scope of the stay or the contractual right to payment; 
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13. Given the now anticipated extended duration of these proceedings while “Building 1” and

“Building 2” are constructed, KCL and all other interested parties would benefit from clarity that 

the status quo will be maintained as between the Owner, KCL and other suppliers and service 

providers pending completion of the Project; 

14. KCL requests clarification to the terms of Paragraph 9 of the Appointment Order to make

clear that the stay of proceedings applies to claims between these suppliers and service providers 

and KCL; 

15. If such protections are not confirmed, a significant timing mismatch could arise between

claims for payment by KCL against the Owner and claims for payment by suppliers and service 

providers against KCL. In short, this could result in claims against KCL in an amount of $7.14 

million, for which KCL will have no available payments from the Receiver; 

16. This situation would materially prejudice KCL, in its capacity as priority ranking secured

creditor for the KCL Holdback, as KCL would not have concurrent recourse to the assets of the 

Owner to satisfy these claims; 

17. This risk is significantly increased as the duration of the Project continues to extend now

to the end of Q1 2026; 

Requested Modifications 

18. Paragraph 9 of the Appointment Order currently states:

no Proceeding against or in respect of any of the Debtors or the 
Property shall be commenced or continued except with the written 
consent of the Receiver or leave of this Court, and any and all 
proceedings currently under way against or in respect of any of the 

15



Debtors or the Property are hereby stayed and suspended pending 
further Order of this Court. [Emphasis added]. 

19. KCL requests the court’s assistance to confirm this comprehensive stay for the Project,

including as against suppliers and service providers, and those parties with claims directly or 

indirectly against the Project; 

General 

20. Such further and other grounds as counsel for the Plaintiffs may advise and this

Honourable Court permit. 

21. Section 101 of the Courts of Justice Act (Ontario);

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

1. The Affidavit of Gian Fortuna, sworn April 24, 2025;

2. Such other material as counsel for the Plaintiff may advise and this Honourable Court

permit.
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SOUTHDOWN GP INC., 688 SOUTHDOWN LP, 2226 ROYAL WINDSOR GP INC. and 

2226 ROYAL WINDSOR LP 

Respondents 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS 
AMENDED 

AFFIDAVIT OF GIAN FORTUNA 
(sworn April 24, 2025) 

1. I, GIAN FORTUNA, of the City of Mississauga, in the Province of Ontario, MAKE

OATH AND SAY: 

2. I am Senior Vice President of Kenaidan Contracting Limited (“KCL”), which is an

Ontario corporation carrying on business as a construction management, design-build, 

general contracting and preconstruction company. I have been a Senior Vice President with 

KCL for over 20 years and have worked in the construction industry for over 46 years.  
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3. I am also the primary representative for KCL on a construction project at issue in

these proceedings located at 759 Winston Churchill Boulevard, Mississauga, Ontario 

(“Project”).  I have been involved with the Project since 2020 when KCL was engaged 

pursuant to a Construction Management Contract (CCDC 5B) on May 4, 2020 by 759 

Winston Churchill L.P. (the “Owner”).  

4. As part of my role I was responsible for oversite of construction, including the

budgeting, procurement and delivery of the Project, acting as KCL’s representative to the 

Owner.  As a result, I have first-hand knowledge of the matters set out in this affidavit. 

Where information set out in this affidavit is based upon information which I have received 

from others, I have stated the source of that information and believe the information to be 

true. 

5. I swear this affidavit in support of a motion by KCL to clarify the scope of the stay

of proceedings set out in paragraph 9 of the Amended and Restated Order, dated 

November 15, 2024, in these proceedings (the “Amended Appointment Order”). 

Kenaidan Contracting Limited Claims 

6. KCL was the construction manager on the Project pursuant to the Construction

Management Contract (CCDC 5B) with the Owner dated May 4, 2020 (the “CM 

Agreement”).  A copy of the CM Agreement is attached as Exhibit “A”. 

7. As a result of work on the Project prior to the commencement of these

Proceedings, including completion of “Building 3” of the Project, KCL is owed in excess of 

$31 million.  KCL holds registered and perfected lien claims against the Project in the 

aggregate amount of $31,961,541 (the “KCL Lien”).   
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8. According to KCL’s records, the statutory holdback not remitted to KCL by the

Owner at this time, and that is included in the KCL Lien, is $9,291,213.74 (the “KCL 

Holdback”).   

9. In addition to the KCL Lien, KCL also delivered certain security deposits and

development charge amounts to the City of Mississauga on behalf of the Owner, which KCL 

should be able to recover from the City of Mississauga.  These amounts total 

$4,199,045.69. 

10. For clarity, these receivership proceedings were not the result of any issues

regarding KCL’s work, which was completed in accordance with the CM Agreement and 

without any concerns raised by the Owner. 

Suppliers and Service Providers to KCL 

11. The KCL Lien includes claims of its suppliers and service providers who were also

engaged on the Project, which KCL has passed through to the Owner.  

12. In particular, certain suppliers and service providers have not been paid amounts

owing on account of statutory holdback under the Construction Act (Ontario), which has not 

been remitted by the Owner to KCL, and has therefore not been paid by KCL to the relevant 

suppliers.  These claimed amounts are included in the KCL Holdback mentioned above. 

13. KCL’s agreements with its suppliers and service providers, including those

retained on the Project, include the following provision: 

“The Subcontractor agrees that the obligation of the Contractor to pay the Subcontractor 
shall not in any case exceed the amount approved by the Certifier and paid by the 
Owner.” 

14. During these proceedings, KCL has advised suppliers and service providers that
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payments would flow to them when KCL is paid by the Owner or the Receiver and, more 

specifically, when the KCL Holdback is released.  The KCL Holdback claim and the claims 

of the KCL suppliers and subcontractors are in substance the same claims. 

15. KCL would be substantially prejudiced if suppliers and service providers were able

to pursue claims against KCL for work on the Project while KCL’s statutory lien claims, 

including the KCL Holdback, are not remitted by the Owner and KCL is stayed from pursuing 

such amounts.   

16. This could result in claims against KCL in the amount of approximately $7.14

million based on KCL’s books and records for which KCL would have no available payments 

from the Owner as a result of the stay of proceedings, notwithstanding any priority provided 

at law to the KCL Holdback. 

17. KCL took some comfort from the terms of the Appointment Order, which provided:

“no Proceeding against or in respect of any of the Debtors or the Property 
shall be commenced or continued except with the written consent of the 
Receiver or leave of this Court, and any and all proceedings currently 
under way against or in respect of any of the Debtors or the Property are 
hereby stayed and suspended pending further Order of this Court.” 

18. As any claim by a KCL supplier or service provider would be in relation to the

Property and the Project, I believe the above protections would cover any claims by KCL’s 

suppliers and service providers against KCL that relate to the Project. 

19. In any event, KCL expected that the Project would ultimately be sold and the KCL

Holdback would be repaid in priority to other amounts, thereby providing KCL with sufficient 

funds to flow through to the KCL suppliers and service providers.   
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Proposal To Complete Building 1 and Building 2 

20. I now understand from the Second Report of the Receiver, dated April 11, 2025,

that the Receiver believes the best option for the Project in the circumstances is the 

completion of Building 1 and Building 2.   

21. This results in the continuation of these proceedings until at least the second

quarter of 2026 given the anticipated completion date for construction in March 2026. 

22. This approach will delay the time of realization on the Project and the release of

distributions to KCL, including the KCL Holdback. 

23. The increased duration of these proceedings as a result of the proposed

continuing construction, and any delays in receipt of the KCL Holdback amounts until that 

time, creates significant concern that KCL may need to respond to claims of suppliers and 

service providers, who do not believe their claims are stayed.  KCL would then need to 

either (i) seek to enforce the stay of proceedings against these individual claims; or (ii) 

defend such claims, including on the basis of the payment provision in the subcontract 

agreements described above.  In the alternative, KCL may need to seek to lift the stay of 

proceedings under the Appointment Order to pursue its claim to the KCL Holdback in order 

to fund any supplier or service provider claims. 

24. KCL is no longer involved in the Project as the CM Agreement was disclaimed by

the Receiver on November 11, 2024. 

Stay of Proceedings 

25. If the Receiver believes a more extended process to complete Building 1 and

Building 2 is the value maximizing option, protections should be available to KCL as a result 
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of that delay.  

26. KCL requests that the Court provide clarification on the scope of the stay of

proceedings at this time and seeks confirmation that the status quo can be maintained for 

the Project, KCL, the suppliers and service providers, pending completion of the Project 

and release of the KCL Holdback (and any other recoveries of the KCL Lien) that could be 

used to fund supplier and service provider recoveries. 

27. Specifically, KCL requests that the Appointment Order be modified to provide that

claims and proceedings against or by KCL and its subcontractors, suppliers and service 

providers in connection with the Project are in all cases covered by the stay of proceedings, 

subject to any further order the court may make. 

AFFIRMED over videoconference this 24th 
day of April, 2025 in accordance with O. Reg. 
431/20, Administering Oath or Declaration 
Remotely. The affiant is located in the City of 
Mississauga, in the Province of Ontario and 
the commissioner is located in the City of 
Toronto, in the Province of Ontario. 

Commissioner for Taking Affidavits 
(or as may be) 

GIAN FORTUNA 

Evan Cobb
LSO #: 55787N
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This is Exhibit “A” referred to in the Affidavit 
of Gian Fortuna sworn April 24, 2025. 

Commissioner for Taking Affidavits (or as may be) 

LSO #: 55787N
Evan Cobb
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Court File No. CV-24-00714543-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE 

JUSTICE  

) 
) 
) 

MONDAY, THE 28TH 

DAY OF APRIL, 2025 

BETWEEN: 

KINGSETT MORTGAGE CORPORATION 

Applicant 

- AND -

759 WINSTON CHURCHILL GP INC., 759 WINSTON CHURCHILL L.P., 688 SOUTHDOWN 
GP INC., 688 SOUTHDOWN LP, 2226 ROYAL WINDSOR GP INC. and 2226 ROYAL 

WINDSOR LP 

Respondents 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 

101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

ORDER 

THIS MOTION, made by Kenaidan Contracting Limited (“KCL”) for an order amending 

the Amended and Restated Order (Amending the Order Appointing Receiver dated May 30, 

2024) granted on November 15, 2024 in this proceeding (the “Appointment Order”) and 

certain other relief, was heard this day via Zoom in Toronto, Ontario.   

ON READING the Notice of Motion of KCL and the Affidavit of Gian Fortuna, sworn , 

filed, and on hearing the submissions of respective counsel for KCL, KSV Restructuring Inc., as 
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Receiver, and Kingsett Mortgage Corporation, and such other counsel as were present, no one 

else appearing although duly served as appears from the Affidavit of Service of  sworn , filed: 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Motion and Motion Record of

KCL is here by abridge and validated so that this Motion is properly returnable today, and hereby 

dispenses with further service thereof. 

AMENDMENT 

2. THIS COURT ORDERS that Paragraph 9 of the Appointment Order is hereby deleted and

replaced with the following: 

9. THIS COURT ORDERS that no Proceeding against or in respect of any of the

Debtors or the Property, or by or against Kenaidan Contracting Limited (“KCL”) solely in 

connection with any supplies of goods or services to the Property, shall be commenced 

or continued except with the written consent of the Receiver (other than in the case of 

claims against KCL) or leave of this Court and any and all Proceedings currently under 

way against or in respect of any of the Debtors or the Property, or by or against KCL solely 

in connection with any supplies of goods or services to the Property, are hereby stayed 

and suspended pending further order of this Court.  
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GENERAL 

3. THIS COURT ORDERS that any interested party may apply to this Court to vary or amend

this Order on not less than seven (7) days' notice to the Receiver and to any other party likely to 

be affected by the order sought or upon such other notice, if any, as this Court may order. 

___________________________________ 
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