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Court File No. ____________

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

BETWEEN

COLE DIAMOND FAMILY TRUST 2018 and KINETIC CAFÉ INC.

Applicants

-and-

9379-8676 QUEBEC INC. operating as WILSONS LEASING

Respondent

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED; AND 

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED

NOTICE OF APPLICATION

TO THE RESPONDENTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicants. The claim 
made by the Applicants appears on the following pages.

THIS APPLICATION will come on for a hearing on [ ] at 10:00 a.m.

In person
By telephone conference
By video conference

at the following location: 

330 University Avenue, Toronto Ontario, M5G 1E7

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in 
the application or be served with any documents in the application, you or an Ontario lawyer acting 
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of 
Civil Procedure, serve it on the Applicant’s lawyer or, where the Applicant does not have a lawyer, 
serve it on the Applicant, and file it, with proof of service, in this court office, and you or your 
lawyer must appear at the hearing.
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IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES 
ON THE APPLICATION, you or your lawyer must, in addition to serving your notice of 
appearance, serve a copy of the evidence on the Applicants’ lawyer or, where the Applicants do
not have a lawyer, serve it on the Applicants, and file it, with proof of service, in the court office 
where the application is to be heard as soon as possible, but not later than two (2) days before the 
hearing, or as otherwise ordered by the Court.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN 
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH TO 
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID 
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date: November 9, 2022 Issued by:

Local registrar

Address of
court office:

330 University Avenue 
Toronto, Ontario  M5G 1E7

2



- 3 -

APPLICATION

THE APPLICANT MAKES THIS APPLICATION FOR:

1. An Order, substantially in the form attached at Tab 3 of the Application Record, among 

other things, appointing KSV Restructuring Inc. (“KSV”) as receiver (in such capacity, the 

“Receiver”) of the assets, undertakings and properties of 9370-8676 Quebec Inc., operating as 

Wilsons Leasing (the “Debtor”), pursuant to subsection 243(1) of the Bankruptcy and Insolvency 

Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) and section 101 of the Courts of Justice Act,

R.S.O. 1990, c. C.43, as amended (the “CJA”);

2. In the alternative to (1) above, appointing the Receiver as Interim Receiver on such terms 

as are necessary and appropriate to identify and preserve the Debtor’s assets, undertakings and 

properties;

3. Such further and other relief as counsel may request and this Court deems just.

THE GROUNDS FOR THE APPLICATION ARE:

1. 9379-8676 Quebec Inc., operating as Wilsons Leasing (the “Debtor”) operates as a buyer 

and seller of luxury and exotic vehicles.  It owes $4,000,000, plus interest and expenses, to the 

Cole Diamond Family Trust 2018 (“Cole Trust”) and Kinetic Café Inc. (“Kinetic” and,

collectively, the “Lenders”) pursuant to the Loan Agreement dated October 21, 2021. In 

particular, the Debtor owes: 

(a) $2,335,000 plus interest and expenses to Cole Trust (the “Cole Loan”); and, 
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(b) $1,665,000 plus interest and expenses to Kinetic (the “Kinetic Loan” and, 

collectively, the “Loans”);

2. The Debtor agreed to repay the Lenders on October 15, 2022.  It did not;

3. The Debtor then made – and broke – a litany of promises to repay the Loans.  The Debtor 

even provided a purported wire transfer confirmation indicating that $1.7 million had been wired 

to Kinetic.  These funds never arrived, and the bank shown on the wire confirmation had no record 

of the wire transfer.  The Debtor later claimed that it had funds available but could not pay them 

because its bank accounts had been closed for violation of anti money laundering controls;

4. The Debtor’s broken promises, and its strange and implausible excuses, have destroyed 

whatever trust the Lenders had in the Debtor and its management;

5. On October 28, 2022, the Lenders delivered a letter to the Debtor demanding repayment in 

full of the obligations under the Loan Agreement and providing notice of the Lenders’ intention to 

enforce its security pursuant to subsection 244(1) of the BIA. The Loan remains outstanding;

6. The Debtor granted the Lenders security over all of its assets by Security Agreement dated 

October 21, 2021, and agreed that if it breached the Loan Agreement then the Lenders had the 

right to appoint a receiver.  The Debtor’s failure to repay the Loans when they were due is a breach 

of the Loan Agreement, and the Lenders are contractually entitled to appoint a receiver;
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7. In addition, it is important that the Receiver be appointed immediately to identify and 

preserve the Debtor’s assets.  The Debtor claimed in its most recent unaudited financial statements, 

dated as of August 31, 2022, that it had an inventory of luxury and exotic vehicles worth 

approximately $31.8 million and accounts receivable worth approximately $21.9 million.  But the 

Debtor has failed to provide updated financial information for September or October 2022.  This 

is a further breach of the Loan Agreement;

8. The Debtor has also refused to provide any specific, verifiable, information about where 

its assets are located.  It claims to have no bank account, so it is unclear where payments received 

from vehicle purchasers are being deposited or how vehicle sellers are being paid. The Debtor

will not disclose where its vehicle inventory is located, so the Lenders are unable to independently

verify that the Debtor has the valuable vehicle inventory it claims to have – or any inventory at all.

The Debtor’s luxury vehicle inventory is, by its nature, relatively easy to move and the Debtor’s 

business involves selling that inventory internationally.  There is a real risk that the Debtor will 

move its assets beyond the reach of creditors;

9. In light of the foregoing, it is just and convenient to appoint KSV Restructuring Inc. (in 

this capacity, the “Receiver”) as Receiver. The Receiver is a licensed insolvency trustee with 

extensive experience in Canadian insolvency proceedings, including receiverships;

10. KSV consents to act as Receiver on the terms of the proposed Receivership Order; 

11. The receivership proceedings will provide a stabilized environment for the Receiver to 

identify, preserve, and realize upon the Debtor’s assets for the benefit of the stakeholders 

5
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(including other creditors and shareholders), especially since the Debtor could easily move its 

inventory outside of the jurisdiction;

12. The appointment of the Receiver is just and convenient having regard to all of the 

circumstances;

13. Subsection 243(1) of the BIA and section 101 of the CJA;

14. Rules 1.05, 2.03, 3.02, 16, 38 and 41 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 

194, as amended; and

15. Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of this

Application:

1. The affidavit of Cole Diamond sworn November 8, 2022 and the exhibits thereto;

2. The consent of KSV to act as Receiver; and

6
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3. Such further and other material as counsel may advise and this Court may permit.

November 9, 2022

GOODMANS LLP
Barristers & Solicitors
333 Bay Street, Suite 3400
Toronto, ON  M5H 2S7

Mark Dunn LSO No. 55510L
mdunn@goodmans.ca
Caroline Descours LSO No. 58251A
cdescours@goodmans.ca
Mark Leonard LSO No. 80050D
mleonard@goodmans.ca

Tel: 416.979.2211
Fax: 416.979.1234

Lawyers for the Applicants
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I, Cole Diamond, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 

SAY as follows:

I. OVERVIEW

1. I am a trustee of the Cole Family Trust 2018 (“Cole Trust”) and I am authorized to 

direct enforcement efforts relating to the loan advanced by Kinetic Café Inc. 

(“Kinetic” and, collectively, the “Lenders”).  As such, I have personal knowledge of 

the matters addressed below, except where I state that information has been provided 

to me by others.  In each such case, I believe the information to be true. 

2. 9370-8676 Quebec Inc., operating as Wilsons Leasing (the “Debtor”) owes: 

(a) $2,335,000 plus interest and expenses to Cole Trust (the “Cole Loan”); and, 

(b) $1,665,000 plus interest and expenses to Kinetic (the “Kinetic Loan” and, 

collectively, the “Loans”).

3. The Debtor agreed to repay the Loans on October 15, 2022.  It did not.  The Debtor’s 

principal, Serge Levkovich, promised repeatedly that the Debtor would repay the 

Loans on various dates since October 15, 2022.  It did not.  Mr. Levkovich even sent 

me what appeared to be a wire transfer confirmation showing that $1.7 million had 

been paid to Kinetic.  The funds never arrived, and the Lenders doubt that the 

confirmation was legitimate.  This, and other apparently false representations made by 

11
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the Debtor, have resulted in a total loss of confidence in the Debtor and its 

management.

4. To make matters worse, the Debtor granted security over its assets to the Lenders but 

it has not provided the Lenders with detailed information about what assets it has, or 

where they are. 

5. In the circumstances, the Lenders have been forced to bring this application to appoint 

KSV Restructuring Inc. (“KSV”) as receiver over the Debtor’s assets.  

II. BACKGROUND   

A. The Debtor

6. I was introduced to the Debtor’s principal, Serge Levkovich, in 2021. Mr. Levkovich

told me that the Debtor operated a successful business involving the purchase and sale 

of exotic and luxury vehicles.  He told me that the Debtor bought very high end cars 

from dealers or auctions, and then sold them in Canada, the United States, Asia and 

elsewhere.  He explained that, because cars sell for much higher prices elsewhere in 

the world, the Debtor was able to purchase cars domestically and sell them elsewhere 

in the world for a significant profit.  According to Mr. Levkovich, the Debtor bought 

and sold cars worth tens of millions of dollars every month. 

7. I believed what Mr. Levkovich told me about the Debtor’s business, and negotiated 

the agreements described below on behalf of the Lenders. 

12
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B. The Loan Agreement 

8. The Debtor entered into a Loan Agreement dated October 18, 2021 (the “Loan

Agreement”) with Cole Trust and 2716455 Ontario Limited (“271”).  The Loan 

Agreement is attached as Exhibit “A”.  Cole Trust advanced $1.75 million pursuant to 

the Loan Agreement, and 271 advanced $2.25 million.   

9. Another lender, ZMG Design Build Ltd. (“ZMG”) advanced $1.5 million pursuant to 

the Loan Agreement.  I am advised by the Debtor that ZMG has since been repaid.

10. The key financial terms of the Loan Agreement are summarized below:

(a) Pursuant to section 4.03 of the Loan Agreement, the Debt accrued interest at 

the rate of 20% per annum;

(b) Pursuant to section 4.01 and 3.03 of the Loan Agreement, the Debt (including 

all accrued interest) was to be repaid on April 15, 2022. 

11. The Debtor also agreed to provide monthly financial statements to the Lenders no later 

than five days after the conclusion of each month (pursuant to section 6.01 of the Loan 

Agreement) and make its accounting records available for inspection by the Lenders 

during normal business hours (pursuant to section 6.01(b)). 

13
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12. 271 assigned its interest in the Loan Agreement to Kinetic by Assignment and 

Assumption Agreement dated April 1, 2022 (the “Assignment Agreement”).  The 

Assignment Agreement is attached as Exhibit “B”.   

C. The Security Agreement 

13. The Debtor and the Lenders are parties to a Security Agreement dated October 18, 

2021 (the “Security Agreement”) pursuant to which the Debtor granted to the 

Lenders a security interest in its present and future assets (as defined in the Security 

Agreement, the “Collateral”) as security for all obligations, debts and liabilities of the 

Debtor to the Lenders pursuant to the Loan Agreement. A copy of the Security 

Agreement is attached hereto as Exhibit “C”.

14. The Lenders registered their security interest in respect of the Collateral under the 

Ontario Personal Property Security Act (the “PPSA”) on October 18, 2022.

15. Attached as Exhibit “D” hereto is a listing of the PPSA registrations made in respect 

of the Debtor as of November 7, 2022 (the “PPSA Search Results”). 

14



- 5 - 

III. OTHER CREDITORS

16. The Lenders’ Security was a third ranking charge when the Loans were advanced.  

The Lenders agreed that their debt would rank behind:  

(a) The Hypothec on Movable Property Agreement between the Debtor and 

Shelby Gold (and entities related to it).  Ms. Gold is my wife, and her loan has 

since been repaid; and  

(b) The Hypothec on Movable Property Agreement between the Debtor and the 

Rachel Kapcan Family Trust dated October 18, 2021 for C$2,000,000.  

17. The parties also agreed that the Lenders’ security would rank ahead of the following 

advances: 

(i) The Hypothec on Movable Property Agreement between the Debtor and 

689643 Ontario Inc. dated June 9, 2021 for C$2,000,000;  

(ii) The Hypothec on Movable Property Agreement between the Debtor and Serge 

Levkovich dated June 9, 2021 for C$2,000,000; and  

(iii) The Hypothec on Movable Property Agreement between the Debtor and The 

Levkovich Group Inc. for $600,000. 

18. Each of these subordinate creditors executed a Postponement and Subordination 

Agreement dated October 18, 2021 subordinating their present and future indebtedness 
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to the amounts advanced by the Lenders.  These agreements are attached as Exhibit 

“E”.

19. The most recent unaudited financial statements provided by the Debtor indicate that 

the Debtor owed the following debts to third parties as of August 31, 2022.  The 

Lenders do not know if these debts have since been repaid. 

B. Amendment to the Loan Agreement 

20. As noted above, the Debt was originally to be repaid on April 15, 2022.  The Debtor 

and the Lenders entered into an Amending Agreement dated April 15, 2022, which is

attached as Exhibit “F” (the “Amending Agreement”).   The Amending Agreement 

extended the maturity date for the Loans by six months, to October 15, 2022.  It also 

changed the financial terms of the Loans as follows:

(a) The Cole Trust Loan accrued interest at a rate of 3% per annum, with interest 

payable monthly in six monthly installments of $5,875 each;   

16
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(b) The Kinetic Loan accrued interest at a rate of 26% per annum, with interest

payable monthly in six monthly instalments of $36,075; 

(c) If the Debtor committed an Event of Default, the interest rate would increase 

by 2% per annum from the date of the Event of Default until the default was 

cured or waived. 

21. The Debtor paid the interest that had accrued since the Loan was advanced on or 

around April 15, 2022 and the parties confirmed in the Amending Agreement that the 

Debtor owed $2,350,000 to Cole Trust and $1,665,000 to Kinetic. 

IV. THE DEBTOR’S FAILURE TO REPAY THE DEBT 

A. The Debtor attempted to negotiated a further extension of the Loan Agreement

22. As the extended maturity date of October 15, 2022 approached, Mr. Levkovich

contacted me and asked whether the Lenders would be prepared to extend some or all 

of the Loans for an additional period.  Cole Trust was prepared to extend its loan, 

provided that the Debtor:

(a) paid overdue interest on the Cole Trust Loan, which then totaled $33,350; 

(b) made all payments due on the Kinetic and Cole Trust Loans; and

(c) the Kinetic Loan was repaid in full, on or before October 15, 2022. 

17
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23. Even if these conditions were met, Cole Trust was not prepared to extend the Cole 

Trust Loan indefinitely.  The Debtor therefore agreed to make principal payments of 

$600,000 per quarter beginning January 15, 2023. 

24. These terms are set out in an e-mail dated October 4, 2022, which is attached as 

Exhibit “G”. By e-mail dated October 6, 2022, Jamie Firsten (the Lenders’ corporate 

counsel, and a partner at Goodmans LLP) emphasized to the Debtor and its counsel 

that the extension and associated terms was conditional on all outstanding amounts 

being finalized by October, 14, 2022.  This e-mail, and others relating to the potential 

extension, are attached as Exhibit “H”. 

25. The parties settled on a form of amendment agreement, which is attached as Exhibit 

“I”.  However, the Debtor did not make the payments that it agreed to make.  Cole 

Trust was not prepared to extend the Cole Trust Loan unless these payments were 

made, and so the Lenders did not ultimately agree to any further amendment to the 

Loan Agreement.

B. The Debtor promised repeatedly to repay the Loans, but did not

26. Both Loans came due on October 15, 2022. The Debtor did not repay the Loans.  In 

fact, it has failed to make any principal payments in respect of the Loans. 

27. On October 14, 2022, the day before the Loans matured, Mr. Levkovich sent me a 

purported wire transfer confirmation showing that Carters Rebar and Supply Inc. 

18
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(which has the same address as the Debtor) had wired Kinetic $1.7 million. This 

purported wire transfer confirmation is attached as Exhibit “J”.

28. The purported wire transfer never arrived in Kinetic’s account.  I ultimately contacted 

the Bank of Nova Scotia (“BNS”), the originating bank shown on the purported 

confirmation, to investigate the matter.  I received a voicemail from a representative of 

BNS indicating that BNS had no record of the purported wire transfer, and that the 

document provided to me may be fraudulent.  An unofficial transcription of the 

voicemail is attached as Exhibit “K”.

29. The Debtors failure to pay caused significant issues for Kinetic, because it had agreed 

to make a separate loan to a third party on very attractive terms. Without the 

repayment that the Debtor had promised to make, Kinetic was unable to make that 

loan and it lost out on the opportunity. 

30. I met Mr. Levkovich again on or about October 18, 2022.  Mr. Levkovich promised 

that the Debtor would repay the Loans by October 21, 2022, and agreed that the 

Debtor would pay an additional $300,000 to the Lenders to compensate them for the 

delays and lost opportunity. 

31. Mr. Levkovich and I met again on October 21, 2022, but he told me that the Debtor 

could not yet repay the Loans. Mr. Levkovich claimed that a cheque had been 

deposited into the Debtor’s account, but had not yet cleared.  He even took me to see a 

bank teller at a Toronto Dominion Bank branch. The teller showed me an entry in the 
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Debtor’s account indicating that a $2.3 million cheque had been deposited into the 

Debtors’ account that morning but had not yet cleared.  Mr. Levkovich later told me 

the cheque did not clear, so the Debtor was unable to make the payment. 

32. On October 28, 2022, I instructed Goodmans LLP to formally demand repayment of 

the Loans and give notice of the Lenders’ intention to enforce the Security Agreement 

in accordance with the terms of the Security Agreement.  A copy of this demand letter 

is attached as Exhibit “L”.

33. Since receiving the demand, the Debtor has continued to promise repayment.  On 

November 2, 2022, Mr. Levkovich told me that the Debtor would be in position to 

make a payment of $1-2 million towards the Loans on November 5, 2022. 

34. By this time, Mr. Levkovich’s repeated broken promises and strange excuses had 

significantly undermined my trust in him.  I was also concerned about the value of the 

security that was available to the Lenders.  Accordingly, I wrote to Mr. Levkovich on 

November 3, 2022 demanding outstanding financial statements (which ought to have 

been provided on a monthly basis), a complete listing of the Debtor’s inventory 

(including details of where it was located, so that the Lenders could verify that it 

existed) and other important financial information. This email is attached as Exhibit 

“M”.

35. The Debtor did not respond to this e-mail, or provide any of the information that I 

requested.
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36. Once again, the Debtor failed to make the promised payment. Mr. Levkovich claimed 

that the Debtor could not make any payment because it had lost access to all of its

bank accounts as a result of anti money laundering concerns raised by various banks.

Mr. Levkovich claimed that the Debtor had opened up a new bank account with 

Toronto Dominion Bank, but that it did not yet have the ability to advance funds.   

37. I met with Mr. Levkovich again on November 6, 2022.  He continued to blame the 

Debtor’s failure to pay on issues with its bank.  The Lenders agreed to provide the 

Debtor with one final opportunity to pay, provided that the Debtor made a payment of 

$1,193,185 no later than November 8, 2022; a payment of $1,739,065 on November 

14, 2022; and, $1,739,065 on November 17, 2022. This agreement is memorialized in 

the email attached as Exhibit “N”.

38. The Debtor failed to make the payment it promised to pay on November 8, 2022.  The 

Debtor has also never provided the detailed financial information that I asked for, or 

any financial information relating to the period after August 31, 2022.  In these 

circumstances, the Lenders determined that their only option was to proceed with the 

appointment of the Receiver. 

V. EVENTS OF DEFAULT 

39. The Debtor has failed to repay the Loans when they were due on October 15, 2022.  

This is an “Event of Default” within the meaning of section 7.01 of the Loan 
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Agreement.  Pursuant to section 9(a) of the Security Agreement, a default under the 

Loan Agreement is also a default under the Security Agreement.   

40. The Security Agreement provides that, on or after the occurrence of any Event of 

Default that is continuing, among other things: 

(a) the Loans will, at the option of the Lenders, become immediately due and 

payable; 

(b) any or all of the security granted under the Security Agreement will, at the 

option of the Lenders, become immediately enforceable; and

(c) the Lenders may appoint a receiver or institute proceedings in any court of 

competent jurisdiction for the appointment of a receiver or receiver and 

manager of the Collateral.

VI. APPOINTMENT OF THE RECEIVER

41. As described above, the Debtor failed to repay the Loans when they matured on 

October 15, 2022.  This was (and is) a breach of the Loan Agreement, as amended. 

42. The Debtor’s broken promises, and apparent misrepresentation, have also destroyed 

the Lenders’ trust in the Debtor.   
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43. The Debtor has also failed to provide the financial information required by the Loan 

Agreement.  As noted, the Debtor agreed that it would provide monthly financial 

statements but the Debtor has not provided any financial information for September or 

October 2022. 

44. The Debtor’s unaudited financial statements as of August 31, 2022, which are attached 

as Exhibit “O”, indicate that the Debtor had inventory worth $30,846,770 and 

accounts receivable of $21,983,038 as of August 31, 2022.   The bank statement 

provided with the financial statements showed a very high level of bank activity, with 

approximately $22.9 million worth of deposits and $22.7 worth of payments.

45. As noted above, I demanded a detailed list of the Debtor’s inventory and accounts 

receivable on November 4, 2022.  This would have allowed the Lenders to verify that 

the Debtor had the assets that it claimed to have and that Lenders’ have security over

real and valuable assets.  The Debtor has not provided the detailed information that the 

Lenders demanded. 

46. The Lenders believe that, having regard to all of the circumstances, the appointment of 

the Receiver at this time is just and equitable. The appointment of the Receiver will 

give all stakeholders (including other creditors and shareholders) to understand the 

real value of the Debtors’ assets and ensure that those assets are preserved for the 

benefit of stakeholders. 
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47. I am also concerned that, if the Receiver is not appointed, whatever assets the Debtor 

has could be moved outside of the jurisdiction.  Mr. Levkovich has told me that the 

Debtor has no bank account, and the Lenders have no way to know where payments 

made on account of the Debtor’s accounts receivable will be made or ensuring that 

those payments are used for legitimate corporate purposes.

48. The Debtor’s inventory is an even bigger concern.  The Lenders do not know where 

the Debtor’s inventory is now.   The Debtor’s inventory of luxury vehicles is, by its 

nature, easy to move.  Mr. Levkovich has specifically told me that selling vehicles 

internationally is a key part of the Debtor’s business and so the Debtor has significant 

experience moving vehicles out of Canada.  If this occurs, it will be very difficult –

and potentially impossible – to recover the Debtor’s inventory or the proceeds from 

that inventory.

49. Mr. Levkovich’s explanations for the Debtor’s failure to pay further reinforce the need 

for a receiver.  The Debtor does not, according to Mr. Levkovich, have access to a 

working bank account because it has been repeatedly flagged by anti money 

laundering controls. This raises significant concerns about how the Debtor is being 

operated, and whether it is complying with all applicable laws and regulations.  A 

breach of these laws and regulations would also be a further breach of the Loan 

Agreement.
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50. In any event, the Debtor cannot operate its business without a bank account that can 

make and receive payments.  The appointment of a Receiver will allow the Debtor to 

open a bank account and stabilize its business.

51. The Lenders propose that KSV Restructuring Inc. be appointed as the Receiver. I have 

been advised by Goodmans LLP that KSV is a licensed insolvency trustee with 

extensive experience in Canadian insolvency proceedings, including receiverships.   

52. The written consent of KSV to act as Receiver in these proceedings will be included in 

the Lenders’ application record.

SWORN REMOTELY by Cole Diamond
of the City of Toronto, in the Province of 
Ontario, before me at the City of Toronto, 
in the Province of Ontario, on November 8,
2022 in accordance with O. Reg. 431/20, 
Administering Oath or Declaration 
Remotely. 

A Commissioner for taking affidavits
Name:

Cole Diamond 
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This is Exhibit “A” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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This is Exhibit “B” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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SCHEDULE A 
LOAN DOCUMENTS

Loan agreement dated October 18, 2021 among, inter alia, the Borrower and the Assignor

Hypothec on movable property agreement in favour of the Assignor dated October 18, 2021 duly 
published on October 19, 2021 at the Registre des droits personnels et réels mobiliers under 
number 21-1129312-0003

Cession of rank dated December 6, 2021 among, inter alia, the Borrower and the Assignor

Personal Property Security Act (Ontario) file number 777396177 in favour of the Assignor, 
registered on October 18, 2021
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This is Exhibit “C” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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Ontario Personal Property
Security Act Security Agreement

SECURITY AGREEMENT

The undersigned (hereinafter called the "Debtor") hereby enters into this Security Agreement 
with COLE DIAMOND FAMILY TRUST 2018, 2716455 ONTARIO LIMITED and ZMG DESIGN BUILD 
LTD. for valuable consideration and as security for the repayment of all present and future 
indebtedness of the Debtor to the Lenders and interest thereon and for the payment and discharge of all 
other present and future liabilities and obligations, direct or indirect, absolute or contingent, of the Debtor 
to the Lenders (all such indebtedness, interest, liabilities and obligations being hereinafter collectively 
called the "Obligations"). This Security Agreement is entered into pursuant to and is governed by the 
Personal Property Security Act (Ontario) insofar as it affects personal property located in Ontario.

1. The Debtor hereby represents and warrants to the Lenders that it has assets at the following 
locations in Ontario:

n/a

2. The Debtor hereby:

(a) mortgages and charges to the Lenders as and by way of a fixed and specific mortgage and 
charge, and grants to the Lenders a security interest in, all its present and future equipment 
and any proceeds therefrom, including, without limiting the generality of the foregoing, all 
fixtures, plant, machinery, tools and furniture now or hereafter owned or acquired or in respect 
of which the Debtor has rights now or in the future and any equipment specifically listed or 
otherwise described in any Schedule hereto ;

(b) mortgages and charges to the Lenders, and grants to the Lenders a security interest in, all 
its present and future inventory and any proceeds therefrom, including, without limiting the 
generality of the foregoing, all raw materials, goods in process, finished goods and packaging 
material and goods acquired or held for sale or furnished or to be furnished under contracts 
of rental or service ;

(c) assigns, transfers and sets over to the Lenders and grants to the Lenders a security interest 
in, all its present and future intangibles and any proceeds therefrom, including, without limiting 
the generality of the foregoing, all its present and future accounts, accounts receivable, client 
lists, client records, client files, contract rights and other choses in action of every kind or 
nature now due or hereafter to become due, including insurance rights arising from or out of 
the assets referred to in sub-clauses (a) and (b) above ;

(d) grants, mortgages, charges, transfers and assigns to the Lenders a security interest in, all its 
present and future chattel papers, documents of title, instruments, money and securities, and 
any proceeds therefrom ; and

(e) charges in favour of the Lenders as and by way of a floating charge its undertaking and all 
its property and assets, real and personal, moveable or immoveable, of whatsoever nature 
and kind, both present and future (other than property and assets hereby validly assigned or 
subjected to a specific mortgage and charge and to the exceptions hereinafter contained). 

For the purposes of this Security Agreement, the equipment, inventory, intangibles, 
undertaking and all other property and assets of the Debtor referred to in this clause 2 are
hereinafter sometimes collectively called the "Collateral". Without limiting the generality of 
the description of Collateral as set out in this clause 2, and for greater certainty, the Collateral 
shall include all present and future personal property of the Debtor of the type described in 
any schedule attached hereto. The Debtor agrees that it shall promptly advise the Lenders 
in writing of any acquisition of personal property which is not of the type herein described. 
The Debtor agrees to execute and deliver from time to time, at its own expense, amendments 
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to this Security Agreement or additional security agreements, which may be reasonably 
required by the Lenders to ensure attachment of security interests in such personal property.

3. The Collateral is on the date hereof primarily situate or located at the location(s) set out in clause 1
hereof but may from time to time be located at other premises of the Debtor. The Collateral may also be 
located at other places while in transit to and from such locations and premises; and the Collateral may 
from time to time be situate or located at any other place when on lease or consignment to any lessee or 
consignee from the Debtor.

4. It is hereby declared that the last day of any term of years reserved by any lease, verbal or written, 
or any agreement therefor, now held or hereafter acquired by the Debtor, is hereby or shall be excepted 
out of the mortgages, charges and security interests hereby created, but the Debtor shall stand 
possessed of the reversion of one day remaining in the Debtor in respect of any such term of years, for 
the time being demised, as aforesaid upon trust to assign and dispose of the same as any purchaser of 
such term of years shall direct. There shall also be excluded from the security created by this Security 
Agreement any property of the Debtor that constitutes consumer goods for the personal use of the Debtor.

5. The Debtor shall not without the prior written consent of the Lenders sell or dispose of any of the 
Collateral other than that described in sub-clause (b) of clause 2 above which may be sold only in the 
ordinary course of business and for the purpose of carrying on the same; and if the amounts of any of 
the intangibles referred to in sub-clause (c) of clause 2 above or any proceeds arising from the Collateral 
described in sub-clauses (a) and (b) of clause 2 above shall be paid to the Debtor, the Debtor shall 
receive the same as agent of the Lenders and forthwith pay over the same to the Lenders. The Debtor 
shall not without the prior written consent of the Lenders create any liens upon or assign or transfer as 
security or pledge or hypothecate as security or create a security interest in the Collateral except to the 
Lenders or as otherwise agreed to by the Lenders in writing.

6. The Debtor shall at all times do, execute, acknowledge and deliver or cause to be done, executed, 
acknowledged or delivered all and singular every such further acts, deeds, transfers, assignments, 
security agreements and assurances as the Lenders may reasonably require for the better granting, 
transferring, assigning, charging, setting over, assuring and confirming unto the Lenders the property and 
assets hereby mortgaged and charged or subjected to security interests or intended so to be or which 
the Debtor may hereafter become bound to mortgage, charge, transfer, assign or subject to a security 
interest in favour of the Lenders and for the better accomplishing and effectuating of this Security 
Agreement.

7. The Debtor shall at all times have and maintain insurance over the Collateral against risks of fire 
(including so-called extended coverage), theft, and such other risks as the Lenders may reasonably 
require in writing, containing such terms, in such form, for such periods and written by such companies 
as may be reasonably satisfactory to the Lenders. The Debtor shall duly and seasonably pay all premiums 
and other sums payable for maintaining such insurance and shall cause the insurance money thereunder 
to be payable to the Lenders as its interest hereunder may appear and shall, if required, furnish the 
Lenders with certificates or other evidence satisfactory to the Lenders of compliance with the foregoing 
insurance provisions.

8. The Debtor shall at all times upon request by the Lenders furnish the Lenders with such information 
concerning the Collateral and the Debtor's affairs and business as the Lenders may reasonably request, 
including lists of inventory and equipment and lists of accounts and accounts receivable showing the 
amounts owing upon each account and securities therefor and copies of all financial statements, books 
and accounts, invoices, letters, papers and other documents in any way evidencing or relating to the 
account.

9. The Debtor shall be in default under this Security Agreement upon the occurrence of any one of the 
following events:

(a) the Debtor shall default under any of the Obligations;

(b) the Debtor shall default in the due observance or performance of any covenant, undertaking 
or agreement heretofore or hereafter given to the Lenders, whether contained herein or not 
and including any covenant or undertaking set out in any Schedule to this Security 
Agreement;
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(c) an execution or any other process of any court shall become enforceable against the Debtor 
or a distress or analogous process shall be levied upon the property of the Debtor or any part 
thereof;

(d) the Debtor shall become insolvent or commit an act of bankruptcy, or make an assignment 
in bankruptcy or a bulk sale of its assets or a bankruptcy petition shall be filed or presented 
against the Debtor and not be bona fide opposed by the Debtor;

(e) the Debtor shall cease to carry on business.

10. Upon any default under this Security Agreement, the Lenders may declare any or all of the 
Obligations to be immediately due and payable and may proceed to realize the security hereby 
constituted and to enforce its rights by entry; or by the appointment by instrument in writing of a receiver 
or receivers of the subject matter of such security or any part thereof and such receiver or receivers may 
be any person or persons, whether an officer or officers or employee or employees of the Lenders or not, 
and the Lenders may remove any receiver or receivers so appointed and appoint another or others in his 
or their stead; or by proceedings in any court of competent jurisdiction for the appointment of a receiver 
or receivers or for sale of the Collateral or any part thereof; or by any other action, suit, remedy or 
proceeding authorized or permitted hereby or by law or by equity; and may file such proofs of claim and 
other documents as may be necessary or advisable in order to have its claim lodged in any bankruptcy, 
winding-up or other judicial proceedings relative to the Debtor. Any such receiver or receivers so 
appointed shall have power to take possession of the Collateral or any part thereof and to carry on the 
business of the Debtor, and to borrow money required for the maintenance, preservation or protection of 
the Collateral or any part thereof or the carrying on of the business of the Debtor, and to further charge 
the Collateral in priority to the security constituted by this Security Agreement as security for money so 
borrowed, and to sell, lease or otherwise dispose of the whole or any part of the Collateral on such terms 
and conditions and in such manner as he shall determine. In exercising any powers any such receiver or 
receivers shall act as agent or agents for the Debtor and the Lenders shall not be responsible for his or 
their actions.

In addition, the Lenders may enter upon the applicable premises and lease or sell the whole or 
any part or parts of the Collateral. The Debtor agrees that considering the nature of that part of the 
Collateral that is not perishable it will be commercially reasonable to sell such part of the Collateral :

(a) as a whole or in various lots;

(b) by a public sale or call for tenders by advertising such sale once in a local daily newspaper 
at least seven (7) days before such sale; and

(c) by private sale after the receipt by the Lenders of at least two offers from prospective 
purchasers who may include persons related to or affiliated with the Debtor or other 
customers of the Lenders.

Any such sale shall be on such terms and conditions as to credit or otherwise and as to upset or 
reserve bid or price as to the Lenders in its sole discretion may seem advantageous and such sale may 
take place whether or not the Lenders has taken possession of such property and assets.

No remedy for the realization of the security hereof or for the enforcement of the rights of the 
Lenders shall be exclusive of or dependent on any other such remedy, but any one or more of such 
remedies may from time to time be exercised independently or in combination. The term "receiver" as 
used in this Security Agreement includes a receiver and manager.

11. Any and all payments made in respect of the Obligations from time to time and moneys realized 
from any securities held therefor (including moneys realized on any enforcement of this Security 
Agreement) may be applied to such part or parts of the Obligations as the Lenders may see fit, and the 
Lenders shall at all times and from time to time have the right to change any appropriation as the Lenders 
may see fit.

12. The Debtor agrees to pay all reasonable expenses, including solicitor's fees and disbursements and 
the remuneration of any receiver appointed hereunder, incurred by the Lenders in the preparation, 
perfection and enforcement of this Security Agreement, including all expenses incurred by the Lenders 
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and their agents to put into place and confirm the priority of any security interest in this Security 
Agreement and the payment of such expenses shall be secured hereby.

13. The Lenders may waive any default herein referred to; provided always that no act or omission by 
the Lenders in the premises shall extend to or be taken in any manner whatsoever to affect any 
subsequent default or the rights resulting therefrom.

14. The Debtor acknowledges that value has been given, that the Debtor has rights in the Collateral and 
that the parties have not agreed to postpone the time for attachment of any security interest in this 
Security Agreement.

15. The security hereof is in addition to and not in substitution for any other security or hypothec now or 
hereafter held by the Lenders and shall be general and continuing security notwithstanding that the 
Obligations of the Debtor shall at any time or from time to time be fully satisfied or paid.

16. Nothing herein shall obligate the Lenders to make any advance or loan or further advance or loan 
or to renew any note or extend any time for payment of any indebtedness or liability of the Debtor to the 
Lenders.

17. This Security Agreement shall enure to the benefit of and be binding upon the respective heirs, 
executors, administrators, successors and assigns of the Debtor and the Lenders.

18. This Security Agreement is a security agreement within the meaning of the Personal Property 
Security Act (Ontario) and does not constitute an acknowledgement of any particular indebtedness or 
liability of the Debtor to the Lenders.

19. The Debtor Acknowledges receipt of a copy of this agreement.

20. A manual signature on this agreement or any other document to be delivered pursuant to this 
agreement, an image of which shall have been transmitted electronically (via email) or via DocuSign or 
a similar service, shall constitute an original signature for all purposes.

21. In construing this Security Agreement, terms herein shall have the same meaning as defined in the 
Personal Property Security Act (Ontario), unless the context otherwise requires. The word "Debtor", the 
personal pronoun "it" or "its" and any verb relating thereto and used therewith shall be read and construed 
as required by and in accordance with the context in which such words are used depending upon whether 
the Debtor is one or more individuals, corporations or partnerships and, if more than one, shall apply and 
be binding upon each of them severally.

The term "successors" shall include, without limiting its meaning, any corporation resulting from the 
amalgamation of a corporation with another corporation and, where the Debtor is a partnership, any new 
partnership resulting from the admission of new partners or any other change in the Debtor, including, 
without limiting the generality of the foregoing, the death of any or all of the partners.

IN WITNESS WHEREOF this Security Agreement has been executed by the Debtor on the
18th day of October , 2021

(year)

9379-8676 QUEBEC INC.

SERGE LEVKOVICH, President

7208289
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This is Exhibit “D” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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This is Exhibit “E” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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Postponement and
Subordination Agreement

TO: COLE DIAMOND FAMILY TRUST 2018, 2716455 
ONTARIO LIMITED and ZMG DESIGN BUILD LTD. 

WHEREAS 9379-8676 QUEBEC INC. (herein called 
Customer become indebted and/or may hereafter become further indebted 

Investor
partnerships, trusts or other legal entities directly or indirectly owned or controlled by the Investor (such 

Investor Entities

AND WHEREAS the Investor has agreed to enter into this agreement in favour of the Lenders;

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged by the Investor, including, without limitation, the Lenders making advances 
from time to time to the Customer or making other credit accommodations for the benefit of the Customer, 
the Investor covenants and agrees with the Lenders as follows:

1. Subject to the provisions hereof, any and all present and future indebtedness and liability of the 
Customer to the Investor and to any Investor Entity (all of which present and future indebtedness and 

Investor Indebtedness
postponed and subordinate to all present and future indebtedness and liability whether actual or 
contingent of the Customer to the Lenders (all of which present and future indebtedness and liability being 
herein Lenders Indebtedness
whole or in part, by the Investor or any Investor Entity to secure Investor Indebtedness (all of which 

Investor Security
postponed and subordinated to all security now or hereafter held by the Lenders to secure Lenders
Indebtedness or any part thereof (all of which present and future Lenders Lenders
Security Notwithstanding the foregoing, and for greater certainty, the Investor Indebtedness excludes 
the indebtedness of the Customer to 2401576 Ontario Inc. in the amount of C$1,000,000 pursuant to a 
loan agreement among, inter alia, the Customer and 2401576 Ontario Inc. dated July 12, 2021.

2. The Investor hereby subrogates to the Lenders and agrees to cause all Investor Entities to 
subrogate to the Lenders in all the rights of the Investor and all Investor Entities in respect to Investor 
Indebtedness, including rights under the Investor Security and rights under all Investor Instruments.

3. The Investor shall execute all sworn statements of claim, assignments and other documents and 
do all matters and things which may be required by the Lenders from time to time or which may be 
necessary or advisable to carry this agreement into effect, including such measures as may be required 
to cause Investor Entities which now or hereafter hold Investor Indebtedness of the Customer to enter 
into an agreement similar hereto.

4. The Investor agrees, and agrees to cause all Investor Entities to agree, that Investor 
Indebtedness owing on the date hereof and Investor Indebtedness which may hereafter become owing 
by the Customer to the Investor or to any Investor Entity, shall not be paid, withdrawn or substituted but 
shall hereafter either be retained by the Customer or be paid to the Lenders pursuant to this agreement 
and that any moneys received by the Investor or by any Investor Entity or by any agent on account of 
any of the Investor Indebtedness shall be held in trust for the Lenders, without being used, and forthwith 
paid to the Lenders, except only to the extent that payments or repayments by the Customer to the 
Investor or Investor Entities are specifically permitted by this agreement

5. Except with the prior written consent of the Lenders, (i) the Customer shall not pay any amounts 
owing in respect of the Investor Indebtedness, and (ii) the Investor shall not assign or hypothecate and 
will cause any Investor Entity not to assign or hypothecate any Investor Indebtedness or any part thereof 
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or any Investor Security or any part thereof to any other party or ask for or obtain any negotiable paper 
or other instrument evidencing a right to payment or other evidence of the same.

6. The covenants and agreements herein contained shall extend to and be binding upon, and enure 
to the benefit of, the successors and assigns of the Investor and the Lenders.

7. This agreement shall be construed pursuant to and governed by the laws applicable in the
Province of Ontario.

8. Except as prohibited by applicable laws, the Investor waives the right to receive any financing 
statement or financing change statement registered by the Lenders and any confirmation of registration 
or verification statement issued.

9. The Investor acknowledges receipt of a copy of this agreement.

10. A manual signature on this agreement or any other document to be delivered pursuant to this 
agreement, an image of which shall have been transmitted electronically (via email) or via DocuSign or
a similar service, shall constitute an original signature for all purposes.

11. It is the express wish of the parties that this agreement and any related documents be drawn up 
and executed in English.  Les parties conviennent que la présente convention et to
rattachant soient rédigés et signés en anglais.

[Signature page follows]
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Dated as of this 18th day of October , 2021
(year)

If signed by corporation or other entity (e.g. partnership):

689643 ONTARIO INC.

Name: Daniel Soberano
Title: President

7208312
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Postponement and
Subordination Agreement

TO: COLE DIAMOND FAMILY TRUST 2018, 2716455 
ONTARIO LIMITED and ZMG DESIGN BUILD LTD.
(collectively, 

WHEREAS 9379-8676 QUEBEC INC. (herein called 
Customer become indebted and/or may hereafter become further indebted 

Investor
partnerships, trusts or other legal entities directly or indirectly owned or controlled by the Investor (such 

Investor Entities

AND WHEREAS the Investor has agreed to enter into this agreement in favour of the Lenders;

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged by the Investor, including, without limitation, the Lenders making advances 
from time to time to the Customer or making other credit accommodations for the benefit of the Customer, 
the Investor covenants and agrees with the Lenders as follows:

1. Subject to the provisions hereof, any and all present and future indebtedness and liability of the 
Customer to the Investor and to any Investor Entity (all of which present and future indebtedness and 

Investor Indebtedness
postponed and subordinate to all present and future indebtedness and liability whether actual or 
contingent of the Customer to the Lenders (all of which present and future indebtedness and liability being 
her Lenders Indebtedness
whole or in part, by the Investor or any Investor Entity to secure Investor Indebtedness (all of which 

Investor Security
postponed and subordinated to all security now or hereafter held by the Lenders to secure Lenders
Indebtedness or any part thereof (all of which present and future Lenders Lenders
Security

2. The Investor hereby subrogates to the Lenders and agrees to cause all Investor Entities to 
subrogate to the Lenders in all the rights of the Investor and all Investor Entities in respect to Investor 
Indebtedness, including rights under the Investor Security and rights under all Investor Instruments.

3. The Investor shall execute all sworn statements of claim, assignments and other documents and 
do all matters and things which may be required by the Lenders from time to time or which may be 
necessary or advisable to carry this agreement into effect, including such measures as may be required 
to cause Investor Entities which now or hereafter hold Investor Indebtedness of the Customer to enter 
into an agreement similar hereto.

4. The Investor agrees, and agrees to cause all Investor Entities to agree, that Investor 
Indebtedness owing on the date hereof and Investor Indebtedness which may hereafter become owing 
by the Customer to the Investor or to any Investor Entity, shall not be paid, withdrawn or substituted but 
shall hereafter either be retained by the Customer or be paid to the Lenders pursuant to this agreement 
and that any moneys received by the Investor or by any Investor Entity or by any agent on account of 
any of the Investor Indebtedness shall be held in trust for the Lenders, without being used, and forthwith 
paid to the Lenders, except only to the extent that payments or repayments by the Customer to the 
Investor or Investor Entities are specifically permitted by this agreement

5. Except with the prior written consent of the Lenders, (i) the Customer shall not pay any amounts 
owing in respect of the Investor Indebtedness, and (ii) the Investor shall not assign or hypothecate and 
will cause any Investor Entity not to assign or hypothecate any Investor Indebtedness or any part thereof 
or any Investor Security or any part thereof to any other party or ask for or obtain any negotiable paper 
or other instrument evidencing a right to payment or other evidence of the same.
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6. The covenants and agreements herein contained shall extend to and be binding upon, and enure 
to the benefit of, the successors and assigns of the Investor and the Lenders.

7. This agreement shall be construed pursuant to and governed by the laws applicable in the 
Province of Ontario.

8. Except as prohibited by applicable laws, the Investor waives the right to receive any financing 
statement or financing change statement registered by the Lenders and any confirmation of registration 
or verification statement issued.

9. The Investor acknowledges receipt of a copy of this agreement.

10. A manual signature on this agreement or any other document to be delivered pursuant to this 
agreement, an image of which shall have been transmitted electronically (via email) or via DocuSign or 
a similar service, shall constitute an original signature for all purposes.

11. It is the express wish of the parties that this agreement and any related documents be drawn up 
and executed in English.  
rattachant soient rédigés et signés en anglais.

[Signature page follows]
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Dated as of this 18th day of October , 2021
(year)

If signed by corporation or other entity (e.g. partnership):

Name: SERGE LEVKOVICH

7208753
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Postponement and
Subordination Agreement

TO: COLE DIAMOND FAMILY TRUST 2018, 2716455 
ONTARIO LIMITED and ZMG DESIGN BUILD LTD.
(collectively, 

WHEREAS 9379-8676 QUEBEC INC. (herein called 
Customer become indebted and/or may hereafter become further indebted 

Investor
partnerships, trusts or other legal entities directly or indirectly owned or controlled by the Investor (such 

Investor Entities

AND WHEREAS the Investor has agreed to enter into this agreement in favour of the Lenders;

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged by the Investor, including, without limitation, the Lenders making advances 
from time to time to the Customer or making other credit accommodations for the benefit of the Customer, 
the Investor covenants and agrees with the Lenders as follows:

1. Subject to the provisions hereof, any and all present and future indebtedness and liability of the 
Customer to the Investor and to any Investor Entity (all of which present and future indebtedness and 

Investor Indebtedness
postponed and subordinate to all present and future indebtedness and liability whether actual or 
contingent of the Customer to the Lenders (all of which present and future indebtedness and liability being 
her Lenders Indebtedness
whole or in part, by the Investor or any Investor Entity to secure Investor Indebtedness (all of which 

Investor Security
postponed and subordinated to all security now or hereafter held by the Lenders to secure Lenders
Indebtedness or any part thereof (all of which present and future Lenders Lenders
Security

2. The Investor hereby subrogates to the Lenders and agrees to cause all Investor Entities to 
subrogate to the Lenders in all the rights of the Investor and all Investor Entities in respect to Investor 
Indebtedness, including rights under the Investor Security and rights under all Investor Instruments.

3. The Investor shall execute all sworn statements of claim, assignments and other documents and 
do all matters and things which may be required by the Lenders from time to time or which may be 
necessary or advisable to carry this agreement into effect, including such measures as may be required 
to cause Investor Entities which now or hereafter hold Investor Indebtedness of the Customer to enter 
into an agreement similar hereto.

4. The Investor agrees, and agrees to cause all Investor Entities to agree, that Investor 
Indebtedness owing on the date hereof and Investor Indebtedness which may hereafter become owing 
by the Customer to the Investor or to any Investor Entity, shall not be paid, withdrawn or substituted but 
shall hereafter either be retained by the Customer or be paid to the Lenders pursuant to this agreement 
and that any moneys received by the Investor or by any Investor Entity or by any agent on account of 
any of the Investor Indebtedness shall be held in trust for the Lenders, without being used, and forthwith 
paid to the Lenders, except only to the extent that payments or repayments by the Customer to the 
Investor or Investor Entities are specifically permitted by this agreement

5. Except with the prior written consent of the Lenders, (i) the Customer shall not pay any amounts 
owing in respect of the Investor Indebtedness, and (ii) the Investor shall not assign or hypothecate and 
will cause any Investor Entity not to assign or hypothecate any Investor Indebtedness or any part thereof 
or any Investor Security or any part thereof to any other party or ask for or obtain any negotiable paper 
or other instrument evidencing a right to payment or other evidence of the same.
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6. The covenants and agreements herein contained shall extend to and be binding upon, and enure 
to the benefit of, the successors and assigns of the Investor and the Lenders.

7. This agreement shall be construed pursuant to and governed by the laws applicable in the 
Province of Ontario.

8. Except as prohibited by applicable laws, the Investor waives the right to receive any financing 
statement or financing change statement registered by the Lenders and any confirmation of registration 
or verification statement issued.

9. The Investor acknowledges receipt of a copy of this agreement.

10. A manual signature on this agreement or any other document to be delivered pursuant to this 
agreement, an image of which shall have been transmitted electronically (via email) or via DocuSign or 
a similar service, shall constitute an original signature for all purposes.

11. It is the express wish of the parties that this agreement and any related documents be drawn up 
and executed in English.  
rattachant soient rédigés et signés en anglais.

[Signature page follows]
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Dated as of this 18th day of October , 2021
(year)

If signed by corporation or other entity (e.g. partnership):

THE LEVKOVICH GROUP INC.

Name: Serge Levkovich
Title: President

7208984
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This is Exhibit “F” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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THIS AMENDMENT is made as of April 15, 2022 among 9379-8676 Quebec Inc., a corporation incorporated and 
Borrower , Cole Diamond Family Trust 2018, a trust formed 

and existing under the laws of the Province of Ontario ( Cole Trust , and Kinetic Café Inc., a corporation incorporated 
Kinetic

WHEREAS the Borrower 271co , inter alios, entered into a loan agreement 
Loan Agreement

AND WHEREAS pursuant to an assignment and assumption agreement dated April 1, 2022, 271co assigned its interest 
in the Loan Agreement and the Loan Documents (as defined therein) to Kinetic;  

AND WHEREAS the Borrower, Cole Trust, and Kinetic wish to amend the Loan Agreement on the terms set out herein;

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which are acknowledged by the 
parties, the parties agree as follows:

1. The parties hereby confirm that:

(i) as of the date hereof, the amount owed to Cole Trust under the Loan Agreement is $2,350,000 (the 
Cole Trust Indebtedness ;

(ii) as of the date hereof, the amount owed to Kinetic under the Loan Agreement is $1,665,000 (the 
Kinetic Indebtedness

(iii) where the Loan Agreement uses the term Indebtedness, it shall in the case of Cole Trust be 
construed so as to refer to the Cole Trust Indebtedness, and in the case of Kinetic be construed so 
as refer to the Kinetic Indebtedness.

2. The parties hereby agree to amend the Loan Agreement with respect to the Cole Trust Indebtedness only
by deleting and replacing the following provisions, with effect as of the date hereof:

Section Amendment

1.01 Maturity Date

3.01, 3.02 and 3.03 3.01A The principal amount outstanding from time to time under the Loan Facility 
shall bear simple interest at an aggregate rate equal to 3% per annum for the six 
(6) month period from April 15, 2022 to October 15, 2022. Such interest shall be 
payable to the Lender in six (6) equal installments of $5,875.00 each, payable on 
each monthly anniversary of April 15, 2022 and on the Maturity Date.

3. The parties hereby agree to amend the Loan Agreement with respect to the Kinetic Indebtedness only by 
deleting and replacing the following provisions, with effect as of the date hereof:

Section Amendment

1.01 Maturity Date

3.01, 3.02 and 3.03 3.01B The principal amount outstanding from time to time under the Loan Facility 
shall bear simple interest at an aggregate rate equal to 26% per annum for the six 
(6) month period from April 15, 2022 to October 15, 2022. Such interest shall be 
payable to the Lender in six (6) equal installments of $36,075.00, payable on each 
monthly anniversary of April 15, 2022 and on the Maturity Date.
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4. The parties hereby agree to amend the Loan Agreement to add the following section 3.02 with respect to all 
of the Loans, with effect as of the date hereof:

3.02 (a) Upon the occurrence of an Event of Default that is continuing, the Borrower agrees with the Lenders
that the interest rates will be increased by 2.00% per annum on all amounts outstanding effective as of the 
date of the Event of Default and continuing until the Event of Default is cured by the Borrower (or waived in 
writing by the Lenders, in their sole discretion).  The imposition and collection of these increased rates and 
fees will not constitute an express or implied waiver by the Lenders of any Event of Default or any of the terms 
and conditions of the Loan Facility, security or rights arising from an Event of Default.

(b)  For the purposes hereof, whenever interest is calculated on the basis of a year of 365 or 366 days, each 
rate of interest determined pursuant to such calculation expressed as an annual rate for the purposes of the 
Interest Act (Canada) is equivalent to such rate as so determined multiplied by the actual number of days in 
the calendar year in which the same is to be ascertained and divided by 365 or 366 days, respectively.

5. The Lender and the Borrower hereby authorize and direct Gropper Professional Corporation and its agents,
after consultation with the to prepare and register such statements and 
documents as may be required to give notice of the within amendment in all relevant jurisdictions. 

6. The Lender and the Borrower agree to provide, at the Borrower cost, such further assurances and 
documentation as may be reasonably requested from time to time to more effectively carry out the true intent 
and meaning of this Amendment.

7. This Amendment shall enure to the benefit of and be binding upon the parties hereto and their respective
successors and assigns.

8. To the extent that the terms of this Amendment contradict or conflict with the terms of the Loan Agreement, 
the terms of this Amendment shall govern and control; provided, however, to the extent the terms of this 
Amendment do not contradict or conflict with the terms of the Loan Agreement, the Loan Agreement shall 
remain in, and have its intended, full force and effect.

9. This Amendment and any other document to be delivered pursuant to this Amendment may be executed in 
one or more counterparts, each of which shall be deemed to be an original copy and all of which, when taken 
together, shall be deemed to constitute one and the same agreement or document, and shall be effective 
when counterparts have been signed by each of the parties. A manual signature on this Amendment or any

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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other document to be delivered pursuant to this Amendment, an image of which shall have been transmitted 
electronically or via DocuSign or a similar service, shall constitute an original signature for all purposes.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first mentioned above.

9379-8676 QUEBEC INC. COLE DIAMOND FAMILY TRUST 2018

Per:____________________________ Per:____________________________

Name: Name: Cole Diamond 
Title: Title: Trustee

I have authority to bind the Corporation I have authority to bind the Trust

KINETIC CAFÉ INC. Per:____________________________

Per:____________________________ Name: Michael Diamond
Title: Trustee

Name: Scott Bryan
Title: Chief Financial Officer I have authority to bind the Trust

I have authority to bind the Corporation
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This is Exhibit “G” referred to in the  

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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On Oct 4, 2022, at 11:12 AM, Cole Diamond
<colediamond01@gmail.com> wrote:

Jamie and Yaakov,
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We are extending the $2.335m loan for 12 months, conditional
on all payments being up to date by no later than October 14,
and the $1.665m being returned to Kinetic. The Kinetic loan
will not be extended.
 
FYI to Serge, Marcos and Darryl, those Oct 14 (or earlier)
payments are as follows: 
1. Kinetic $1.665m return of capital
2. Kinetic final monthly payment ($36,000 or so) 
3. Diamond final monthly payment ($56,000 or so) 
4. No monthly interest payments have been made since the last
term started. That amount I believe is $5875. So $5,875 x 6 =
$35,250. 
 
All fees associated with this extension are to be billed to
Wilson. 
 
Terms are the same as before, except that I am drawing down
$600,000 per quarter starting Jan 15, 2023. And there are
penalties for monthly payments or capital drawdowns being
received late (with exceptions below).
 
Penalties: 
Any late interest payment has a daily fee of $2,500. 
Any late $600,000 draw down payment )or the final payment)
has a daily fee of $10,000. 
Any late interest plus draw down payment therefore has a daily
fee of $12,500. 
So if Wilson is 5 days late for an interest only monthly payment,
the extra costs are $12,500.  But if they are 5 days late during
one of the months where the capital is being drawn down by
$600,000 (or the final payment), then the extra fee would be
$62,500. 
 
Exceptions:
1. The January payment and capital drawdown is not late if paid
by January 20, 2023. 
2. On two other occasions during the 12 month period, if Wilson
provides a minimum of 5 days written notice they can be late by
5 days before incurring penalties. If the notice is not at least 5
days then the penalties still take form. After the five day grace
period, penalties begin to be charged. 
3. With the exception of the January exemption mentioned in #1,
no capital drawdown can be late without incurring penalties.
Only interest or consulting payments can be exempted from
penalties during the mentioned grace periods, with notice. 
 
Thanks, 
 
--
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Cole Diamond
P: (647) 300-8590
 

***** Attention ***** 

This communication is intended solely for the named addressee(s) and may contain information that is privileged,
confidential, protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protection or otherwise is
made. If you are not the intended recipient of this communication, or wish to unsubscribe, please advise us immediately at
privacyofficer@goodmans.ca and delete this email without reading, copying or forwarding it to anyone. Goodmans LLP,
333 Bay Street, Suite 3400, Toronto, ON, M5H 2S7, www.goodmans.ca. You may unsubscribe to certain communications
by clicking here.

 
--
Cole Diamond
P: (647) 300-8590
 

 
--
Cole Diamond
P: (647) 300-8590
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This is Exhibit “H” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 

87

Default User
Pencil



From: Yaakov Eizicovics
To: Citron, Jeff
Subject: RE: Loan Amending Agreement
Date: Wednesday, October 12, 2022 11:38:02 AM
Attachments: image001.png

image002.png

Running the searches now, and I confirm that we will remove Kinetic and anyone else who is no
longer a lender to the extent not already removed. I will update you once I look at the searches.

Yaakov Eizicovics

1701 Avenue Road, Suite 200
Toronto ON M5M 3Y3

Phone/Fax:  416.962.3002
Email: yaakov@gropperlaw.com

From: Citron, Jeff <jcitron@goodmans.ca> 
Sent: October 12, 2022 10:44 AM
To: Yaakov Eizicovics <yaakov@gropperlaw.com>
Subject: RE: Loan Amending Agreement

Thanks Yaakov.  Can you confirm that all other lenders have been removed from the registrations (or
will be).

Regards, Jeff

Jeffrey A. Citron
416.910.9338 (mobile)
416.597.4256 (office)
jcitron@goodmans.ca
www.goodmans.ca

From: Yaakov Eizicovics <yaakov@gropperlaw.com> 
Sent: Tuesday, October 11, 2022 8:56 PM
To: Citron, Jeff <jcitron@goodmans.ca>; Darryl Irwin <dairwin27@gmail.com>; Serge Levkovich
<Serge@caliberauto.ca>; Marcos Soberano (soberanom@gmail.com) <soberanom@gmail.com>;
Adam Singer <adam@singersteinberg.com>; Elan Steinberg <elan@singersteinberg.com>
Cc: Firsten, Jamie <JFirsten@goodmans.ca>; Cole Diamond <colediamond01@gmail.com>
Subject: RE: Loan Amending Agreement

Subject to Serge signing off on the numbers, I am fine with these revisions.

In terms of amending the security in ON and QC, once Kinetic is repaid we will arrange for their
security interest to be deleted and provide evidence of same.
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Yaakov Eizicovics

1701 Avenue Road, Suite 200
Toronto ON M5M 3Y3

Phone/Fax:  416.962.3002
Email: yaakov@gropperlaw.com

From: Citron, Jeff <jcitron@goodmans.ca> 
Sent: Tuesday, October 11, 2022 4:14 PM
To: Darryl Irwin <dairwin27@gmail.com>; Yaakov Eizicovics <yaakov@gropperlaw.com>; Serge
Levkovich <Serge@caliberauto.ca>; Marcos Soberano (soberanom@gmail.com)
<soberanom@gmail.com>; Adam Singer <adam@singersteinberg.com>; Elan Steinberg
<elan@singersteinberg.com>
Cc: Firsten, Jamie <JFirsten@goodmans.ca>; Cole Diamond <colediamond01@gmail.com>
Subject: Loan Amending Agreement

Further to Cole’s latest email addressed to the group below, attached please find a further revised
cumulative mark-up of Yaakov’s initial draft of the amending agreement.  The attached remains
subject to Cole’s ongoing review.

Please let us know your comments.

Regards, Jeff

Jeffrey A. Citron
416.910.9338 (mobile)
416.597.4256 (office)
jcitron@goodmans.ca
www.goodmans.ca

From: Cole Diamond <colediamond01@gmail.com> 
Sent: Tuesday, October 11, 2022 2:46 PM
To: Citron, Jeff <jcitron@goodmans.ca>
Cc: Darryl Irwin <dairwin27@gmail.com>; Yaakov Eizicovics <yaakov@gropperlaw.com>; Serge
Levkovich <Serge@caliberauto.ca>; Marcos Soberano (soberanom@gmail.com)
<soberanom@gmail.com>; Adam Singer <adam@singersteinberg.com>; Elan Steinberg
<elan@singersteinberg.com>; Firsten, Jamie <JFirsten@goodmans.ca>
Subject: Re: Wilson loan partial

I asked Jeff to remove penalties from the agreement as Serge and I agreed to simplify those
separately. 
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On Tue, Oct 11, 2022 at 1:57 PM Citron, Jeff <jcitron@goodmans.ca> wrote:

Thanks Cole and Daryl.
 
Attached is a further revised version showing the cumulative changes to the initial draft that
Yaakov sent. Yaakov, upon your return to the office on Wednesday, please let us know any
comments or questions.
 
I am advised that the amounts to be paid no later than Friday as a condition to the amendment
being signed by the Diamond Trust are as follows:
 
1. Kinetic - $1.665m return of capital
2. Kinetic - final monthly payment $36,000
3. Diamond Trust - final monthly payment $56,000
4. Diamond Trust - All monthly interest payments since April 15 agreement. $5,875 x 6 = $35,250
5. Goodmans fees – we will get you this number by Thursday.
 
Regards, Jeff
 
Jeffrey A. Citron
Goodmans LLP
 
416.910.9338 (mobile)
416.597.4256 (office)
jcitron@goodmans.ca
goodmans.ca
 
From: Cole Diamond <colediamond01@gmail.com> 
Sent: Tuesday, October 11, 2022 11:40 AM
To: Darryl Irwin <dairwin27@gmail.com>
Cc: Citron, Jeff <jcitron@goodmans.ca>; Yaakov Eizicovics <yaakov@gropperlaw.com>; Serge
Levkovich <Serge@caliberauto.ca>; Marcos Soberano (soberanom@gmail.com)
<soberanom@gmail.com>; Adam Singer <adam@singersteinberg.com>; Elan Steinberg
<elan@singersteinberg.com>; Firsten, Jamie <JFirsten@goodmans.ca>
Subject: Re: Wilson loan partial
 
1.  ZMG has been repaid in full 
2. Cole’s trust is owed $2.335m not $2.35m, unless Cole was looking to roll $15k of the
interest payment - keep $2.335m thanks 
3. Interest payment instead of being nov 15th Dec 15th jan 15th — not sure if simpler to
include in the agreement or just have Cole and serge agree with that from a practical matter
- simpler to agree outside of this agreement. i am fine with that. 
4. Was 1pm est agreed to vs end of business day for payments - end of business is fine. 
5. Interest rate on the loan is 3% - yup. 
 
 
On Tue, Oct 11, 2022 at 11:27 AM Darryl Irwin <dairwin27@gmail.com> wrote:
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See comments below 
 
1.  ZMG has been repaid in full
2. Cole’s trust is owed $2.335m not $2.35m, unless Cole was looking to roll $15k of the
interest payment
3. Interest payment instead of being nov 15th Dec 15th jan 15th — not sure if simpler to
include in the agreement or just have Cole and serge agree with that from a practical
matter 
4. Was 1pm est agreed to vs end of business day for payments 
5. Interest rate on the loan is 3% 
 
Sent from my iPhone
 

On Oct 11, 2022, at 11:12 AM, Citron, Jeff <jcitron@goodmans.ca> wrote:

Yaakov, please see our mark-up of the amending agreement.  Can you also
confirm exactly what loans are outstanding and provide evidence of
repayment.  We understood that the other loans covered by the initial loan
agreement and first amending agreement had been repaid (or will be
currently) but never saw evidence of the receipt of payment by the other
lenders/releases of security.
 
The escrow approach you outline in your email for the required
payments/repayments is fine.  Please let us know how you propose to
evidence those payments/repayments so we have certainty they have been
made prior to releasing the amending agreement.
 
Thanks.
 
Regards, Jeff

Jeffrey A. Citron
Goodmans LLP
 
416.910.9338 (mobile)
416.597.4256 (office)
jcitron@goodmans.ca
goodmans.ca
 

From: Yaakov Eizicovics <yaakov@gropperlaw.com> 
Sent: Thursday, October 6, 2022 12:44 PM
To: Firsten, Jamie <JFirsten@goodmans.ca>; Cole Diamond
<colediamond01@gmail.com>
Cc: Serge Levkovich <Serge@caliberauto.ca>; Darryl Irwin
<dairwin27@gmail.com>; Marcos Soberano (soberanom@gmail.com)
<soberanom@gmail.com>; Adam Singer <adam@singersteinberg.com>;
Elan Steinberg <elan@singersteinberg.com>; Citron, Jeff
<jcitron@goodmans.ca>
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Subject: RE: Wilson loan partial
 
Jamie et al:
 
The borrower has not seen this but wanted to get the ball rolling and attach a
draft amendment. It does not address the payments/repayments due next
week. Rather, I think that the simplest route is that we sign this amendment
and hold it in escrow, and it is only released in the event that the required
payments/repayment are made. Otherwise, the Cole loan comes due as
scheduled and the borrower would be in default.
 
Serge and Darryl – Please review and let me know if this matches up with
your understanding.  
 
Yaakov Eizicovics

1701 Avenue Road, Suite 200
Toronto ON M5M 3Y3

Phone/Fax:  416.962.3002
Email: yaakov@gropperlaw.com
 

From: Firsten, Jamie <JFirsten@goodmans.ca> 
Sent: Thursday, October 6, 2022 7:05 AM
To: Cole Diamond <colediamond01@gmail.com>
Cc: Yaakov Eizicovics <yaakov@gropperlaw.com>; Serge Levkovich
<Serge@caliberauto.ca>; Darryl Irwin <dairwin27@gmail.com>; Marcos
Soberano (soberanom@gmail.com) <soberanom@gmail.com>; Adam Singer
<adam@singersteinberg.com>; Elan Steinberg <elan@singersteinberg.com>;
Citron, Jeff <jcitron@goodmans.ca>
Subject: Re: Wilson loan partial
 
All - we need to get this moving ASAP (today) as the extension and terms
below are conditional on receipt of all outstanding fees and the paperwork
finalized by October 14. Please confirm today this is not going to be an
issue. 
 
Jamie 

Jamie Firsten
Goodmans LLP 
Jfirsten@goodmans.ca
Office: 416.597.4103
Mobile: 416.839.2800 
 

On Oct 4, 2022, at 11:12 AM, Cole Diamond
<colediamond01@gmail.com> wrote:

Jamie and Yaakov,
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We are extending the $2.335m loan for 12 months, conditional
on all payments being up to date by no later than October 14,
and the $1.665m being returned to Kinetic. The Kinetic loan
will not be extended.
 
FYI to Serge, Marcos and Darryl, those Oct 14 (or earlier)
payments are as follows: 
1. Kinetic $1.665m return of capital
2. Kinetic final monthly payment ($36,000 or so) 
3. Diamond final monthly payment ($56,000 or so) 
4. No monthly interest payments have been made since the last
term started. That amount I believe is $5875. So $5,875 x 6 =
$35,250. 
 
All fees associated with this extension are to be billed to
Wilson. 
 
Terms are the same as before, except that I am drawing down
$600,000 per quarter starting Jan 15, 2023. And there are
penalties for monthly payments or capital drawdowns being
received late (with exceptions below).
 
Penalties: 
Any late interest payment has a daily fee of $2,500. 
Any late $600,000 draw down payment )or the final payment)
has a daily fee of $10,000. 
Any late interest plus draw down payment therefore has a daily
fee of $12,500. 
So if Wilson is 5 days late for an interest only monthly payment,
the extra costs are $12,500.  But if they are 5 days late during
one of the months where the capital is being drawn down by
$600,000 (or the final payment), then the extra fee would be
$62,500. 
 
Exceptions:
1. The January payment and capital drawdown is not late if paid
by January 20, 2023. 
2. On two other occasions during the 12 month period, if Wilson
provides a minimum of 5 days written notice they can be late by
5 days before incurring penalties. If the notice is not at least 5
days then the penalties still take form. After the five day grace
period, penalties begin to be charged. 
3. With the exception of the January exemption mentioned in #1,
no capital drawdown can be late without incurring penalties.
Only interest or consulting payments can be exempted from
penalties during the mentioned grace periods, with notice. 
 
Thanks, 
 
--

93



Cole Diamond
P: (647) 300-8590
 

***** Attention ***** 

This communication is intended solely for the named addressee(s) and may contain information that is privileged,
confidential, protected or otherwise exempt from disclosure. No waiver of confidence, privilege, protection or otherwise is
made. If you are not the intended recipient of this communication, or wish to unsubscribe, please advise us immediately at
privacyofficer@goodmans.ca and delete this email without reading, copying or forwarding it to anyone. Goodmans LLP,
333 Bay Street, Suite 3400, Toronto, ON, M5H 2S7, www.goodmans.ca. You may unsubscribe to certain communications
by clicking here.

 
--
Cole Diamond
P: (647) 300-8590
 

 
--
Cole Diamond
P: (647) 300-8590
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This is Exhibit “I” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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THIS AMENDMENT AGREEMENT is made as of October 6, 2022 between 9379-8676 Quebec Inc., a corporation 
incorporated and existing under the laws of the Province of Quebec (the “Borrower”) and Cole Diamond Family Trust 
2018, a trust formed and existing under the laws of the Province of Ontario (“Cole Trust”). 

WHEREAS the Borrower, Cole Trust, ZMG Design Build Ltd., and 2716455 Ontario Limited (“2716455”) entered into a 
loan agreement dated October 18, 2021 (the “Initial Loan Agreement”).  Capitalized terms used and not otherwise 
defined herein shall have the meanings ascribed thereto in the Initial Loan Agreement.

AND WHEREAS 2716455 assigned its interest in the Loan Agreement and the Loan Documents to Kinetic Café Inc. 
(“Kinetic”) on April 1, 2022, and by amendment agreement dated April 15, 2022 (the “First Amendment”), the Borrower, 
Cole Trust and Kinetic amended the terms of the Loan Agreement (the Initial Loan Agreement, as amended by the First 
Amendment, the “Loan Agreement”); [NTD: Can legal counsel for the Borrower provide evidence of the 
amendment of all security registrations to show the Cole Diamond Family Trust 2018 as the only remaining 
secured party for this loan?]

AND WHEREAS the Borrower has repaid all Loan Obligations owing to Kinetic prior to or concurrently with the signing 
of this Amendment Agreement), and Kinetic released and discharged the Borrower in writing from all obligations under 
the Loan Agreement and Loan Documents, thus leaving Cole Trust as the sole Lender under the Loan Agreement;

AND WHEREAS the Borrower and Cole Trust wish to amend the Loan Agreement on the terms set out herein;

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which are acknowledged by the 
parties, the parties agree as follows:

1. The parties hereby confirm that, subject to the Borrower having made payment to Cole Trust by no later than 
October 14, 2022 in the amount of $56,000, the principal amount of the Loan Obligations owed to Cole Trust
under the Loan Agreement as at October 15, 2022 is $2,335,000 (the “Cole Trust Indebtedness”). Wherever
the Loan Agreement uses the term Loan Obligations, the principal amount thereof shall be equal to the Cole 
Trust Indebtedness, and such Cole Trust Indebtedness shall constitute 100% of the principal amount thereof. 

2. The parties hereby agree to amend the Loan Agreement as follows, in each case with effect as of the date 
hereof:

Section Amendment

1.01 By deleting “October 15, 2022” in the definition of “Maturity Date” and replacing it 
with October 15, 2023. 

3.01A By deleting Section 3.01A (which replaced Section 3.01 in the First Amendment) in
its entirety and replacing it with the following:

“The principal amount outstanding from time to time under the Loan Facility shall 
bear interest at a rate of three percent (3%) per annum calculated and payable on 
the 15th day of each calendar month (each, an “Interest Payment”). 
Notwithstanding the foregoing, the Borrower shall be entitled to give written notice 
to Cole Trust by no later than January 10, 2023 that it wishes to defer payment of 
the interest payment otherwise due on January 15, 2023, and if such notice is 
delivered, such interest payment shall be due and payable no later than January 
20, 2023.”  

3.03 For greater certainty, Section 3.03 of the Loan Agreement which was deleted in the 
First Amendment shall remain deleted in its entirety.

4.01 Sections 4.01(a) and (b) shall be deleted in their entirety and replaced with the 
following:

“4.01
(a) The Borrower shall repay the principal amount of the Loan Obligations to 

Cole Trust in the following amounts and on the following dates (each a 
“Principal Payment”)
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(i) $600,000 on January 15, 2023;

(ii) $600,000 on April 15, 2023;

(iii) $600,000 on July 15, 2023; and

(iv) the balance on October 15, 2023. 

(b) Notwithstanding Section 3.01A, the Borrower shall, on no more than two 
(2) occasions, be entitled to give written notice to Cole Trust, by no later 
than five (5) days prior to the date that an interest payment is otherwise 
due (each, an “Initial Interest Payment Date”) that it wishes to defer 
payment of such interest payment (but, for greater certainty, not a 
Principal Payment), and if such notice is delivered, such interest payment 
shall then be due and payable no later than the date which is five (5) days 
after the applicable Initial Interest Payment Date  (the “Extended Interest 
Payment Date”).” 

Schedule “A” Schedule “A” is amended by deleting (i) the reference to the amount of the Loan 
Advance owing to the Cole Diamond Family Trust 2108 and replacing it with 
“$2,335,000”, and (ii) deleting the remainder of the Schedule.

3. The Lender and the Borrower hereby authorize and direct Gropper Professional Corporation and its agents to 
prepare and register such statements and documents as may be required to give notice of the within 
amendment in all relevant jurisdictions. 

4. The Lender and the Borrower agree to provide, at the Borrower’s cost, such further assurances and 
documentation as may be reasonably requested from time to time to more effectively carry out the true intent 
and meaning of this Amendment. 

5. This Amendment shall enure to the benefit of and be binding upon the parties hereto and their respective
successors and assigns.

6. To the extent that the terms of this Amendment contradict or conflict with the terms of the Loan Agreement, 
the terms of this Amendment shall govern and control; provided, however, to the extent the terms of this 
Amendment do not contradict or conflict with the terms of the Loan Agreement, the Loan Agreement shall 
remain in, and have its intended, full force and effect.

7. This Amendment and any other document to be delivered pursuant to this Amendment may be executed in 
one or more counterparts, each of which shall be deemed to be an original copy and all of which, when taken 
together, shall be deemed to constitute one and the same agreement or document, and shall be effective
when counterparts have been signed by each of the parties. A manual signature on this Amendment or any 
other document to be delivered pursuant to this Amendment, an image of which shall have been transmitted 
electronically or via DocuSign or a similar service, shall constitute an original signature for all purposes.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first mentioned above.

9379-8676 QUEBEC INC.     COLE DIAMOND FAMILY TRUST 2018

Per:____________________________   Per:____________________________
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Name: Name:
Title: Title:

I have authority to bind the Corporation I have authority to bind the Trust
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This is Exhibit “J” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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This is Exhibit “K” referred to in the  

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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Unofficial Transcription of Voicemail 

Hi, good afternoon Cole, it’s Nakita Sanja, I’m calling from Scotiabank Eglinton and Bathurst 
branch.  I’m calling in regards to our conversation from yesterday regarding that client.  So, um, 
um, I’ve tried to find some details, but I couldn’t uh, get any information.  So we can’t find that 
wire going out on our system here or even um, through the digital department, so I would say it 
looks like fraud to me, but um, like I said, we were not able to trace it from our end either.  So now 
it’s up to you what you would like to do, um, but yeah we are not able to trace it from our end.  
Thank you.  If you have any questions, um, or if you would like to call me, my number is 416-
784-3340 extension 4300.  Thank you, bye bye. 
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This is Exhibit “L” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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Direct Line: 416.597.6275
cdescours@goodmans.ca

October 28, 2022 

VIA COURIER AND EMAIL

9379-8676 Quebec Inc.
o/a Wilsons Leasing 
300-14453 Boul du Cure-Labelle
Mirabel,  QC  J7J 1M2
serge@caliberauto.ca

Gropper Professional Corporation
1701 Avenue Road, Suite 200 

Toronto, ON M5M 3Y3
yaakov@gropperlaw.com 

Attention: Mr. Serge Levkovich

Dear Sirs:

Re: Indebtedness of 9379-8676 Quebec Inc. (the “Borrower”) to Cole Diamond Family 
Trust 2018 (“Cole Trust”) and Kinetic Café Inc. (“Kinetic” and together with Cole 
Trust, the “Lenders”)

We are writing on behalf of our client, Cole Trust.  As you know, the Lenders and the Borrower 
are party to a loan agreement dated October 18, 2021, as amended from time to time, including 
pursuant to an amending agreement dated April 15, 2022 (collectively, the “Loan Agreement”). 
Capitalized terms used and not defined herein have the meanings given to them in the Loan
Agreement.

The Borrower is in default of its obligations under the Loan Agreement, including, without 
limitation, as a result of the Borrower’s failure to repay the Loan Obligations outstanding in full 
on the Maturity Date of October 15, 2022, pursuant to Section 4.01(a) of the Loan Agreement.  
The aggregate principal amount of the Loan Obligations outstanding as at October 15, 2022 is 
$4,000,000, plus interest and any applicable fees and charges, of which $2,335,000, plus interest 
and any applicable fees and charges, is owing to Cole Trust.  We understand that Cole Diamond
of Cole Trust gave written notice of default in email correspondence to you dated October 21,
2022.  The Borrower’s failure to repay the Loan Obligations outstanding in full on the Maturity 
Date within five (5) Banking Days after written notice to do so by any Lender constitutes an event 
of default under the Loan Agreement.  Accordingly, pursuant to Section 7.01 of the Loan 
Agreement, any Lender is now entitled to, by notice to the Borrower, declare all Loan Obligations 
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to be immediately due and payable, whereupon all such Loan Obligations shall immediately 
become and be due and payable without further demand or other notice of any kind, all of which 
have been expressly waived by the Borrower, and the Lenders shall thereafter be entitled to take 
any action, remedy, or proceeding authorized pursuant to the Loan Documents, at law or in equity, 
to enforce payment of the Loan Obligations, in each case subject to the pari passu provisions set 
out in Section 2.04 of the Loan Agreement.

On behalf of Cole Trust, we hereby declare all Loan Obligations to be immediately due and 
payable and demand payment by the Borrower to the Lenders in full of the aggregate principal 
amount of $4,000,000, together with all applicable interest and all other applicable losses, costs,
fees, charges and expenses (including legal fees and expenses) of the Lenders incurred or to be 
incurred for which the Borrower is responsible pursuant to the Loan Agreement and the Loan 
Documents, including, without limitation, the General Security Agreement (as defined below), or 
at law (collectively, the “Indebtedness”).

The Indebtedness is secured by, inter alia, a General Security Agreement dated October 18, 2021 
granted by the Borrower to, inter alia, Cole Trust (the “General Security Agreement”).  Should 
payment of the Indebtedness not be received forthwith, Cole Trust shall take whatever actions it 
deems necessary or appropriate to recover the Indebtedness owing to it and to exercise its rights 
under the Loan Agreement and the Loan Documents, including the General Security Agreement.

On behalf of Cole Trust, we also enclose herewith a Notice of Intention to Enforce a Security 
pursuant to subsection 244(1) of the Bankruptcy and Insolvency Act (Canada). Cole Trust reserves 
all of its rights and remedies against the Borrower and its business, assets and property and to take 
such actions as it deems necessary or appropriate to recover payment in full of the Indebtedness
owing to it, all without further notice to the Borrower.  

Yours truly, 

Goodmans LLP

Caroline Descours
Encl.

cc. Jeff Citron, Goodmans LLP
Cole Diamond, Cole Diamond Family Trust 2018

7316653
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This is Exhibit “M” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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This is Exhibit “N” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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This payment settles half of the 
outstanding principal and interest payment to Cole Diamond Family Trust 2018. 

This payment will meet the final obligations to Kinetic Cafe under 
the loan agreement. 

This is the second half of the 
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payment due to Cole Diamond Family Trust 2018, and meets the final obligations to the Trust 
under the loan agreement. 
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Incoming Wire Transfer Information 

Client Name 2716455 ONTARIO LIMITED

Client Address 181 DEWBOURNE AVE
YORK ONTARIO
M6C1Z6

Bank Name RBC Royal Bank

Bank Number 003

Transit/Branch Number 01412

Transit/Branch Address 414 SPADINA ROAD
TORONTO, ON, M5P2W2

Account Number 1020858

Swift Code ROYCCAT2

Routing/ABA Number 
(USD Accounts ONLY )

021000021
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This is Exhibit “O” referred to in the 

Affidavit of Cole Diamond

sworn remotely before me this

8th day of November 2022

____________________________________
A Commissioner for Taking Affidavits 
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Court File No.: CV-22-00690001-00CL

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 
1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

COLE DIAMOND FAMILY 
TRUST 2018 and KINETIC 

CAFÉ INC.

- and - 9379-8676 QUEBEC INC. operating as
WILSONS LEASING

Applicants Respondent

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

Proceedings commenced at Toronto

AFFIDAVIT OF COLE DIAMOND
(Sworn November 8, 2022)

GOODMANS LLP
Barristers & Solicitors
333 Bay Street, Suite 3400 
Toronto, ON  M5H 2S7 

Mark Dunn  LSO No. 55510L 
mdunn@goodmans.ca 
Caroline Descours  LSO No. 58251A 
cdescours@goodmans.ca 
Mark Leonard  LSO No. 80050D 
mleonard@goodmans.ca 

Tel: 416.979.2211
Fax: 416.979.1234 

Lawyers for the Applicants
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 DOCSTOR: 1771742\9 
 

 
Court File No. CV-22-00690001-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND IN THE MATTER OF SECTION 101 OF 

THE COURTS OF JUSTICE ACT, R.S.O. 1990 c. C.43, AS AMENDED 

THE HONOURABLE 

JUSTICE OSBORNE 

) 
) 
) 

MONDAY, THE 14TH 

DAY OF NOVEMBER, 2022 

 

BETWEEN: 

COLE DIAMOND FAMILY TRUST 2018 AND KINETIC CAFÉ INC. 

Applicants 

- and - 

9379-8676 QUEBEC INC. 

Respondent 

ORDER 
(Appointing Receiver) 

THIS APPLICATION made by Cole Diamond Family Trust 2018 (“Cole Trust”) and 

Kinetic Café Inc. (“Kinetic”, and together with Cole Trust, the “Applicants”) for an Order 

pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as 

amended (the “BIA”) and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as 

amended (the “CJA”) appointing KSV Restructuring Inc. (“KSV”) as receiver and manager (in 

such capacities, the “Receiver”) without security, of all of the assets, undertakings and properties 

of 9379-8676 Quebec Inc., o/a Wilsons Leasing (the “Debtor”) acquired for, or used in relation 

to a business carried on by the Debtor, was heard this day via videoconference at 330 University 

Avenue, Toronto, Ontario. 
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ON READING the affidavit of Cole Diamond sworn November 8, 2022 and the Exhibits 

thereto and on hearing the submissions of counsel for Cole Trust, Kinetic, and such other parties 

listed on the counsel slip, and no one else appearing although duly served as appears from the 

Affidavit of Service of  sworn November , 2022, and on reading the consent of  KSV to act 

as the Receiver, 

SERVICE 

1. THIS COURT ORDERS that the time for service of the Notice of Application and the 

Application is hereby abridged and validated so that this application is properly returnable today, 

hereby dispenses with further service thereof, and authorizes substitute service via electronic 

mail.   

APPOINTMENT 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of 

the CJA, KSV is hereby appointed Receiver, without security, of all of the assets, undertakings 

and properties of the Debtor acquired for, or used in relation to the business carried on by the 

Debtor, including all proceeds thereof (the “Property”). 

RECEIVER’S POWERS 

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

138



- 3 - 

  

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtor, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Receiver’s powers and duties, including without limitation those 

conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtor or any part 

or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtor and to exercise all remedies of the Debtor in 

collecting such monies and accounts, including, without limitation, to 

enforce any security held by the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to the Debtor; 

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver’s name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order; 

(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtor, the Property or the Receiver, and to 

settle or compromise any such proceedings. The authority hereby 
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conveyed shall extend to such appeals or applications for judicial review 

in respect of any order or judgment pronounced in any such proceeding; 

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Receiver in its 

discretion may deem appropriate; 

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

(i) without the approval of this Court in respect of any transaction not 

exceeding $125,000, provided that the aggregate consideration for 

all such transactions does not exceed $500,000; and  

(ii) with the approval of this Court in respect of any transaction in 

which the purchase price or the aggregate purchase price exceeds 

the applicable amount set out in the preceding clause; 

and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act shall not be required;  

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable; 

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 
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(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Receiver, in the name of the 

Debtor; 

(p) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtor, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtor;  

(q) to undertake any investigations deemed appropriate by the Receiver with 

respect to the location and/or disposition of assets reasonably believed to 

be, or to have been, Property; 

(r) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have;  

(s) to retain legal counsel to represent and advise the Receiver in connection 

with the exercise of the Receiver’s powers and duties, including, without 

limitation, those conferred by this Order;  and, 

(t) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtor, and without interference from any other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER 

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the 

foregoing, collectively, being “Persons” and each being a “Person”) shall forthwith advise the 
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Receiver of the existence of any Property in such Person’s possession or control, shall grant 

immediate and continued access to the Property to the Receiver, and shall deliver all such 

Property to the Receiver upon the Receiver’s request.  

5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting 

records, and any other papers, records, information and cloud-based data of any kind related to 

the Property or the business or affairs of the Debtor, and any computer programs, computer 

tapes, computer disks, cloud or other data storage media containing any such information (the 

foregoing, collectively, the “Records”) in that Person’s possession or control, and shall provide 

to the Receiver or permit the Receiver to make, retain and take away copies thereof and grant to 

the Receiver unfettered access to and use of accounting, computer, software, cloud and physical 

facilities relating thereto, provided however that nothing in this paragraph 5 or in paragraph 6 of 

this Order shall require the delivery of Records, or the granting of access to Records, which may 

not be disclosed or provided to the Receiver due to the privilege attaching to solicitor-client 

communication or due to statutory provisions prohibiting such disclosure. 

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer, in a cloud or other electronic system of information storage, whether by independent 

service provider or otherwise, all Persons in possession or control of such Records shall 

forthwith give unfettered access to the Receiver for the purpose of allowing the Receiver to 

recover and fully copy all of the information contained therein whether by way of printing the 

information onto paper or making copies of computer disks or such other manner of retrieving 

and copying the information as the Receiver in its discretion deems expedient, and shall not alter, 

erase or destroy any Records without the prior written consent of the Receiver.  Further, for the 

purposes of this paragraph, all Persons shall provide the Receiver with all such assistance in 

gaining immediate access to the information in the Records as the Receiver may in its discretion 

require including providing the Receiver with instructions on the use of any computer, cloud or 

other system and providing the Receiver with any and all access codes, account names and 

account numbers that may be required to gain access to the information. 

142



- 7 - 

  

7. THIS COURT ORDERS that (without limiting the rights otherwise available to the 

Receiver) the Receiver shall have the right to examine Serge Levkovich under oath for the 

purpose of identifying Records or Property, or for any other purpose the Receiver deems 

appropriate.  Mr. Levkovich shall be given at least 24 hours notice of the examination, and shall 

bring to the examination any Records within his possession or control requested by the Receiver. 

NO PROCEEDINGS AGAINST THE RECEIVER 

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a “Proceeding”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Receiver or 

with leave of this Court and any and all Proceedings currently under way against or in respect of 

the Debtor or the Property are hereby stayed and suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

10. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any “eligible financial contract” as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business 

which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent 

the registration of a claim for lien. 

NO INTERFERENCE WITH THE RECEIVER 

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, 
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licence or permit in favour of or held by the Debtor, without written consent of the Receiver or 

leave of this Court. 

CONTINUATION OF SERVICES 

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, accounting 

services, centralized banking services, payroll services, insurance, transportation services, utility 

or other services to the Debtor are hereby restrained until further Order of this Court from 

discontinuing, altering, interfering with or terminating the supply of such goods or services as 

may be required by the Receiver, and that the Receiver shall be entitled to the continued use of 

the Debtor’s current telephone numbers, facsimile numbers, internet addresses and domain 

names, provided in each case that the normal prices or charges for all such goods or services 

received after the date of this Order are paid by the Receiver in accordance with normal payment 

practices of the Debtor or such other practices as may be agreed upon by the supplier or service 

provider and the Receiver, or as may be ordered by this Court.   

RECEIVER TO HOLD FUNDS 

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the “Post Receivership Accounts”) and the monies standing to the 

credit of such Post Receivership Accounts from time to time, net of any disbursements provided 

for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or 

any further Order of this Court.  

EMPLOYEES 

14. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of 

the Debtor until such time as the Receiver, on the Debtor’s behalf, may terminate the 

employment of such employees.  The Receiver shall not be liable for any employee-related 
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liabilities, including any successor employer liabilities as provided for in section 14.06(1.2) of 

the BIA, other than such amounts as the Receiver may specifically agree in writing to pay, or in 

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and 

to their advisors, but only to the extent desirable or required to negotiate and attempt to complete 

one or more sales of the Property (each, a “Sale”).  Each prospective purchaser or bidder to 

whom such personal information is disclosed shall maintain and protect the privacy of such 

information and limit the use of such information to its evaluation of the Sale, and if it does not 

complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the personal 

information provided to it, and related to the Property purchased, in a manner which is in all 

material respects identical to the prior use of such information by the Debtor, and shall return all 

other personal information to the Receiver, or ensure that all other personal information is 

destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or 

collectively, “Possession”) of any of the Property that might be environmentally contaminated, 

might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release 

or deposit of a substance contrary to any federal, provincial or other law respecting the 

protection, conservation, enhancement, remediation or rehabilitation of the environment or 

relating to the disposal of waste or other contamination including, without limitation, the 

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations 

thereunder (the “Environmental Legislation”), provided however that nothing herein shall 
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exempt the Receiver from any duty to report or make disclosure imposed by applicable 

Environmental Legislation.  The Receiver shall not, as a result of this Order or anything done in 

pursuance of the Receiver’s duties and powers under this Order, be deemed to be in Possession 

of any of the Property within the meaning of any Environmental Legislation, unless it is actually 

in possession.   

LIMITATION ON THE RECEIVER’S LIABILITY 

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation.  

RECEIVER’S ACCOUNTS 

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to 

the Receiver shall be entitled to and are hereby granted a charge (the “Receiver’s Charge”) on 

the Property, as security for such fees and disbursements, both before and after the making of 

this Order in respect of these proceedings, and that the Receiver’s Charge shall form a first 

charge on the Property in priority to all security interests, trusts (including deemed trusts), liens, 

charges and encumbrances, statutory or otherwise, in favour of any Person, but subject to 

sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.   

19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice. 

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates 
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and charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP 

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$150,000 (or such greater amount as this Court may by further Order authorize) at any time, at 

such rate or rates of interest as it deems advisable for such period or periods of time as it may 

arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and 

is hereby charged by way of a fixed and specific charge (the “Receiver’s Borrowings Charge”) 

as security for the payment of the monies borrowed, together with interest and charges thereon, 

in priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any Person, but subordinate in priority to the Receiver’s Charge and the 

charges as set out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA. 

22. THIS COURT ORDERS that neither the Receiver’s Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court. 

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule “A” hereto (the “Receiver’s Certificates”) for any 

amount borrowed by it pursuant to this Order. 

24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed 

to by the holders of any prior issued Receiver’s Certificates.  
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SERVICE AND NOTICE 

25. THIS COURT ORDERS that the Guide Concerning Commercial List E-service (the 

“Guide”) is approved and adopted by reference herein and, in this proceeding, the service of 

documents made in accordance with the Guide (which can be found on the Commercial List 

website at: www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/) 

shall be valid and effective service.  Subject to Rule 17.05, this Order shall constitute an order 

for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 

3.01(d) of the Rules of Civil Procedure and paragraph 13 of the Guide, service of documents in 

accordance with the Guide will be effective on transmission.  This Court further orders that a 

Case Website shall be established in accordance with the Guide with the following URL: . 

26. THIS COURT ORDERS that if the service or distribution of documents in accordance 

with the Guide is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor’s creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtor and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder. 

28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtor. 

29. THIS COURT ORDERS that the Receiver may, in its sole discretion, apply to the Court 

at any time, on three (3) business days notice, for an order that the Receiver shall be discharged 

as Receiver.  In the event that the Receiver applies for discharge in accordance with this 

paragraph, such discharge shall be granted on such terms as this Court deems appropriate. 
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30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order.  

31. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and 

that the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada. 

32. THIS COURT ORDERS that the Applicants shall have their costs of this application, up 

to and including entry and service of this Order, provided for by the terms of the Applicants’ 

security or, if not so provided by the Applicants’ security, then on a substantial indemnity basis 

to be paid by the Receiver from the Debtor’s estate with such priority and at such time as this 

Court may determine. 

33. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days’ notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may 

order. 

34. THIS COURT ORDERS that this Order and all of its provisions are effective as of 12:01 

a.m. Toronto Time on the date of this Order and are enforceable without the need for entry and 

filing.  

 

________________________________________
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SCHEDULE “A” 

RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that KSV Restructuring Inc., the receiver (the “Receiver”) of the 

assets, undertakings and properties of 9379-8676 Quebec Inc., o/a Wilsons Leasing (the 

“Debtor”) acquired for, or used in relation to the business carried on by the Debtor, including all 

proceeds thereof (collectively, the “Property”) appointed by Order of the Ontario Superior 

Court of Justice (Commercial List) (the “Court”) dated the ___ day of  November, 2022 (the 

“Order”) made in an application having Court file number CV-22-_______, has received as 

such Receiver from the holder of this certificate (the “Lender”) the principal sum of 

$___________, being part of the total principal sum of $___________ which the Receiver is 

authorized to borrow under and pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day 

of each month] after the date hereof at a notional rate per annum equal to the rate of ______ per 

cent above the prime commercial lending rate of Bank of _________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses. 

4. All sums payable in respect of principal and interest under this certificate are payable at 

the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 
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to any person other than the holder of this certificate without the prior written consent of the 

holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court. 

7. The Receiver does not undertake, and it is not under any personal liability, to pay any 

sum in respect of which it may issue certificates under the terms of the Order. 

DATED the _____ day of ______________, 20__. 

 

 KSV Restructuring Inc., solely in its capacity 
 as Receiver of the Property, and not in its 
personal capacity  

  Per:  
   Name: 
   Title:  
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DOCSTOR: 1771742\9

Revised: January 21, 2014
s.243(1) BIA (National Receiver) and s. 101 CJA (Ontario) Receiver

Court File No. CV-22-00690001-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND IN THE MATTER OF SECTION 101 OF 

THE COURTS OF JUSTICE ACT, R.S.O. 1990 c. C.43, AS AMENDED

THE HONOURABLE 

JUSTICE OSBORNE

)

)

)

WEEKDAYMONDAY, THE # 14TH

DAY OF MONTHNOVEMBER, 20YR2022

PLAINTIFF1

Plaintiff

BETWEEN:

COLE DIAMOND FAMILY TRUST 2018 AND KINETIC CAFÉ INC.

Applicants

- and -

DEFENDANT

Defendant

9379-8676 QUEBEC INC.

Respondent

                                                

1 The Model Order Subcommittee notes that a receivership proceeding may be commenced by action or by 
application.  This model order is drafted on the basis that the receivership proceeding is commenced by way of an 
action.
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ORDER
(appointingAppointing Receiver)

THIS MOTIONAPPLICATION made by the Plaintiff2Cole Diamond Family Trust 2018 

(“Cole Trust”) and Kinetic Café Inc. (“Kinetic”, and together with Cole Trust, the “Applicants”)

for an Order pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, 

as amended (the "“BIA"”) and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as 

amended (the "“CJA"”) appointing [RECEIVER'S NAME]KSV Restructuring Inc. (“KSV”) as 

receiver [and manager] (in such capacities, the "“Receiver"”) without security, of all of the assets, 

undertakings and properties of [DEBTOR'S NAME]9379-8676 Quebec Inc., o/a Wilsons Leasing

(the "“Debtor"”) acquired for, or used in relation to a business carried on by the Debtor, was heard 

this day via videoconference at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of [NAME]Cole Diamond sworn [DATE]November 8, 2022

and the Exhibits thereto and on hearing the submissions of counsel for [NAMES],Cole Trust,

Kinetic, and such other parties listed on the counsel slip, and no one else appearing for [NAME] 

although duly served as appears from the affidavitAffidavit of serviceService of [NAME] sworn 

[DATE]November , 2022, and on reading the consent of  [RECEIVER'S NAME]KSV to act as 

the Receiver,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of MotionApplication and 

the MotionApplication is hereby abridged and validated3 so that this motionapplication is properly 

returnable today and, hereby dispenses with further service thereof, and authorizes substitute 

service via electronic mail.  

APPOINTMENT

                                                

2 Section 243(1) of the BIA provides that the Court may appoint a receiver "on application by a secured creditor".

3 If service is effected in a manner other than as authorized by the Ontario Rules of Civil Procedure, an order validating 
irregular service is required pursuant to Rule 16.08 of the Rules of Civil Procedure and may be granted in appropriate 
circumstances.
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2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 101 of the 

CJA, [RECEIVER'S NAME]KSV is hereby appointed Receiver, without security, of all of the 

assets, undertakings and properties of the Debtor acquired for, or used in relation to athe business 

carried on by the Debtor, including all proceeds thereof (the "“Property"”).

RECEIVER’S POWERS

3. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not 

obligated, to act at once in respect of the Property and, without in any way limiting the generality 

of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the 

following where the Receiver considers it necessary or desirable:  

(a) to take possession of and exercise control over the Property and any and all 

proceeds, receipts and disbursements arising out of or from the Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent security 

personnel, the taking of physical inventories and the placement of such 

insurance coverage as may be necessary or desirable;

(c) to manage, operate, and carry on the business of the Debtor, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or cease 

to perform any contracts of the Debtor;

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise of 

the Receiver'’s powers and duties, including without limitation those 

conferred by this Order;
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(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtor or any part or 

parts thereof;

(f) to receive and collect all monies and accounts now owed or hereafter owing 

to the Debtor and to exercise all remedies of the Debtor in collecting such 

monies and accounts, including, without limitation, to enforce any security 

held by the Debtor;

(g) to settle, extend or compromise any indebtedness owing to the Debtor;

(h) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Receiver'’s name or in the 

name and on behalf of the Debtor, for any purpose pursuant to this Order;

(i) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtor, the Property or the Receiver, and to 

settle or compromise any such proceedings.4 The authority hereby 

conveyed shall extend to such appeals or applications for judicial review in 

respect of any order or judgment pronounced in any such proceeding;

(j) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and negotiating 

such terms and conditions of sale as the Receiver in its discretion may deem 

appropriate;

(k) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business,

                                                

4 This model order does not include specific authority permitting the Receiver to either file an assignment in 
bankruptcy on behalf of the Debtor, or to consent to the making of a bankruptcy order against the Debtor.  A 
bankruptcy may have the effect of altering the priorities among creditors, and therefore the specific authority of the 
Court should be sought if the Receiver wishes to take one of these steps.
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(i) without the approval of this Court in respect of any transaction not 

exceeding $________125,000, provided that the aggregate 

consideration for all such transactions does not exceed 

$__________500,000; and 

(ii) with the approval of this Court in respect of any transaction in which 

the purchase price or the aggregate purchase price exceeds the 

applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario Personal 

Property Security Act, [or section 31 of the Ontario Mortgages Act, as the 

case may be,]5 shall not be required, and in each case the Ontario Bulk Sales 

Act shall not apply.; 

(l) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;  

(m) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Receiver deems appropriate on all matters relating to the 

Property and the receivership, and to share information, subject to such 

terms as to confidentiality as the Receiver deems advisable;

(n) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property;

(o) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and on 

behalf of and, if thought desirable by the Receiver, in the name of the 

Debtor;

                                                

5 If the Receiver will be dealing with assets in other provinces, consider adding references to applicable statutes in 
other provinces.  If this is done, those statutes must be reviewed to ensure that the Receiver is exempt from or can be 
exempted from such notice periods, and further that the Ontario Court has the jurisdiction to grant such an exemption.
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(p) to enter into agreements with any trustee in bankruptcy appointed in respect 

of the Debtor, including, without limiting the generality of the foregoing, 

the ability to enter into occupation agreements for any property owned or 

leased by the Debtor; 

(q) to undertake any investigations deemed appropriate by the Receiver with 

respect to the location and/or disposition of assets reasonably believed to 

be, or to have been, Property;

(r) (q) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have; and

(s) to retain legal counsel to represent and advise the Receiver in connection 

with the exercise of the Receiver’s powers and duties, including, without 

limitation, those conferred by this Order;  and,

(t) (r) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations.

and in each case where the Receiver takes any such actions or steps, it shall be exclusively 

authorized and empowered to do so, to the exclusion of all other Persons (as defined below), 

including the Debtor, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former directors, 

officers, employees, agents, accountants, legal counsel and shareholders, and all other persons 

acting on its instructions or behalf, and (iii) all other individuals, firms, corporations, 

governmental bodies or agencies, or other entities having notice of this Order (all of the foregoing, 

collectively, being "“Persons"” and each being a "“Person"”) shall forthwith advise the Receiver 

of the existence of any Property in such Person'’s possession or control, shall grant immediate and 

continued access to the Property to the Receiver, and shall deliver all such Property to the Receiver 

upon the Receiver'’s request. 
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5. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the 

existence of any books, documents, securities, contracts, orders, corporate and accounting records, 

and any other papers, records and, information and cloud-based data of any kind related to the 

Property or the business or affairs of the Debtor, and any computer programs, computer tapes, 

computer disks, cloud or other data storage media containing any such information (the foregoing, 

collectively, the "“Records"”) in that Person'’s possession or control, and shall provide to the 

Receiver or permit the Receiver to make, retain and take away copies thereof and grant to the 

Receiver unfettered access to and use of accounting, computer, software, cloud and physical 

facilities relating thereto, provided however that nothing in this paragraph 5 or in paragraph 6 of 

this Order shall require the delivery of Records, or the granting of access to Records, which may 

not be disclosed or provided to the Receiver due to the privilege attaching to solicitor-client 

communication or due to statutory provisions prohibiting such disclosure.

6. THIS COURT ORDERS that if any Records are stored or otherwise contained on a 

computer, in a cloud or other electronic system of information storage, whether by independent 

service provider or otherwise, all Persons in possession or control of such Records shall forthwith 

give unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully 

copy all of the information contained therein whether by way of printing the information onto 

paper or making copies of computer disks or such other manner of retrieving and copying the 

information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy 

any Records without the prior written consent of the Receiver.  Further, for the purposes of this 

paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate 

access to the information in the Records as the Receiver may in its discretion require including 

providing the Receiver with instructions on the use of any computer, cloud or other system and 

providing the Receiver with any and all access codes, account names and account numbers that 

may be required to gain access to the information.

7. THIS  COURT ORDERS that the Receiver shall provide each of the relevant landlords 

with notice of the Receiver’s intention to remove any fixtures from any leased premises at least 

seven (7) days prior to the date of the intended removal.  The relevant landlord shall be entitled to 

have a representative present in the leased premises to observe such removal and, if the landlord 

disputes the Receiver’s entitlement to remove any such fixture under the provisions of the lease, 
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such fixture shall remain on the premises and shall be dealt with as agreed between any applicable 

secured creditors, such landlord and the Receiver, or by further Order of this Court upon 

application by the Receiver on at least two (2) days notice to such landlord and any such secured 

creditors.THIS COURT ORDERS that (without limiting the rights otherwise available to the 

Receiver) the Receiver shall have the right to examine Serge Levkovich under oath for the purpose 

of identifying Records or Property, or for any other purpose the Receiver deems appropriate.  Mr. 

Levkovich shall be given at least 24 hours notice of the examination, and shall bring to the 

examination any Records within his possession or control requested by the Receiver.

NO PROCEEDINGS AGAINST THE RECEIVER

8. THIS COURT ORDERS that no proceeding or enforcement process in any court or 

tribunal (each, a "“Proceeding"”), shall be commenced or continued against the Receiver except 

with the written consent of the Receiver or with leave of this Court.   

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or the 

Property shall be commenced or continued except with the written consent of the Receiver or with 

leave of this Court and any and all Proceedings currently under way against or in respect of the 

Debtor or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

10. THIS COURT ORDERS that all rights and remedies against the Debtor, the Receiver, or 

affecting the Property, are hereby stayed and suspended except with the written consent of the 

Receiver or leave of this Court, provided however that this stay and suspension does not apply in 

respect of any "“eligible financial contract"” as defined in the BIA, and further provided that 

nothing in this paragraph shall (i) empower the Receiver or the Debtor to carry on any business 

which the Debtor is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtor from 

compliance with statutory or regulatory provisions relating to health, safety or the environment, 

(iii) prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent 

the registration of a claim for lien.
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NO INTERFERENCE WITH THE RECEIVER

11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence 

or permit in favour of or held by the Debtor, without written consent of the Receiver or leave of 

this Court.

CONTINUATION OF SERVICES

12. THIS COURT ORDERS that all Persons having oral or written agreements with the 

Debtor or statutory or regulatory mandates for the supply of goods and/or services, including 

without limitation, all computer software, communication and other data services, accounting 

services, centralized banking services, payroll services, insurance, transportation services, utility 

or other services to the Debtor are hereby restrained until further Order of this Court from 

discontinuing, altering, interfering with or terminating the supply of such goods or services as may 

be required by the Receiver, and that the Receiver shall be entitled to the continued use of the 

Debtor'’s current telephone numbers, facsimile numbers, internet addresses and domain names, 

provided in each case that the normal prices or charges for all such goods or services received after 

the date of this Order are paid by the Receiver in accordance with normal payment practices of the 

Debtor or such other practices as may be agreed upon by the supplier or service provider and the 

Receiver, or as may be ordered by this Court.  

RECEIVER TO HOLD FUNDS

13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other forms of 

payments received or collected by the Receiver from and after the making of this Order from any 

source whatsoever, including without limitation the sale of all or any of the Property and the 

collection of any accounts receivable in whole or in part, whether in existence on the date of this 

Order or hereafter coming into existence, shall be deposited into one or more new accounts to be 

opened by the Receiver (the "“Post Receivership Accounts"”) and the monies standing to the 

credit of such Post Receivership Accounts from time to time, net of any disbursements provided 

for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or 

any further Order of this Court. 
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EMPLOYEES

14. THIS COURT ORDERS that all employees of the Debtor shall remain the employees of 

the Debtor until such time as the Receiver, on the Debtor'’s behalf, may terminate the employment 

of such employees.  The Receiver shall not be liable for any employee-related liabilities, including 

any successor employer liabilities as provided for in section 14.06(1.2) of the BIA, other than such 

amounts as the Receiver may specifically agree in writing to pay, or in respect of its obligations 

under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.

PIPEDA

15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Receiver shall disclose personal 

information of identifiable individuals to prospective purchasers or bidders for the Property and to 

their advisors, but only to the extent desirable or required to negotiate and attempt to complete one 

or more sales of the Property (each, a "“Sale"”).  Each prospective purchaser or bidder to whom 

such personal information is disclosed shall maintain and protect the privacy of such information 

and limit the use of such information to its evaluation of the Sale, and if it does not complete a Sale, 

shall return all such information to the Receiver, or in the alternative destroy all such information.  

The purchaser of any Property shall be entitled to continue to use the personal information 

provided to it, and related to the Property purchased, in a manner which is in all material respects 

identical to the prior use of such information by the Debtor, and shall return all other personal 

information to the Receiver, or ensure that all other personal information is destroyed. 

LIMITATION ON ENVIRONMENTAL LIABILITIES

16. THIS COURT ORDERS that nothing herein contained shall require the Receiver to 

occupy or to take control, care, charge, possession or management (separately and/or collectively, 

"“Possession"”) of any of the Property that might be environmentally contaminated, might be a 

pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of a 

substance contrary to any federal, provincial or other law respecting the protection, conservation, 

enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste 

or other contamination including, without limitation, the Canadian Environmental Protection Act, 

the Ontario Environmental Protection Act, the Ontario Water Resources Act, or the Ontario 
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Occupational Health and Safety Act and regulations thereunder (the "“Environmental 

Legislation"”), provided however that nothing herein shall exempt the Receiver from any duty to 

report or make disclosure imposed by applicable Environmental Legislation.  The Receiver shall 

not, as a result of this Order or anything done in pursuance of the Receiver'’s duties and powers 

under this Order, be deemed to be in Possession of any of the Property within the meaning of any 

Environmental Legislation, unless it is actually in possession.  

LIMITATION ON THE RECEIVER’S LIABILITY

17. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result 

of its appointment or the carrying out the provisions of this Order, save and except for any gross 

negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5) 

or 81.6(3) of the BIA or under the Wage Earner Protection Program Act.  Nothing in this Order 

shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any 

other applicable legislation. 

RECEIVER'’S ACCOUNTS

18. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their 

reasonable fees and disbursements, in each case at their standard rates and charges unless 

otherwise ordered by the Court on the passing of accounts, and that the Receiver and counsel to the 

Receiver shall be entitled to and are hereby granted a charge (the "“Receiver'’s Charge"”) on the 

Property, as security for such fees and disbursements, both before and after the making of this 

Order in respect of these proceedings, and that the Receiver'’s Charge shall form a first charge on 

the Property in priority to all security interests, trusts (including deemed trusts), liens, charges and 

encumbrances, statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA.6  

                                                

6 Note that subsection 243(6) of the BIA provides that the Court may not make such an order "unless it is satisfied that 
the secured creditors who would be materially affected by the order were given reasonable notice and an opportunity 
to make representations".
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19. THIS COURT ORDERS that the Receiver and its legal counsel shall pass itstheir accounts 

from time to time, and for this purpose the accounts of the Receiver and its legal counsel are 

hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

20. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at 

liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its 

fees and disbursements, including legal fees and disbursements, incurred at the standard rates and 

charges of the Receiver or its counsel, and such amounts shall constitute advances against its 

remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP

21. THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to 

borrow by way of a revolving credit or otherwise, such monies from time to time as it may 

consider necessary or desirable, provided that the outstanding principal amount does not exceed 

$_________150,000 (or such greater amount as this Court may by further Order authorize) at any 

time, at such rate or rates of interest as it deems advisable for such period or periods of time as it 

may arrange, for the purpose of funding the exercise of the powers and duties conferred upon the 

Receiver by this Order, including interim expenditures.  The whole of the Property shall be and is 

hereby charged by way of a fixed and specific charge (the "“Receiver'’s Borrowings Charge"”) 

as security for the payment of the monies borrowed, together with interest and charges thereon, in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in 

favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as set 

out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

22. THIS COURT ORDERS that neither the Receiver'’s Borrowings Charge nor any other 

security granted by the Receiver in connection with its borrowings under this Order shall be 

enforced without leave of this Court.

23. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates 

substantially in the form annexed as Schedule "“A"” hereto (the "“Receiver’s Certificates"”) for 

any amount borrowed by it pursuant to this Order.
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24. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver 

pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates 

evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed to 

by the holders of any prior issued Receiver'’s Certificates. 

SERVICE AND NOTICE

25. THIS COURT ORDERS that the E-Service Protocol of theGuide Concerning Commercial 

List E-service (the “ProtocolGuide”) is approved and adopted by reference herein and, in this 

proceeding, the service of documents made in accordance with the ProtocolGuide (which can be 

found on the Commercial List website at:

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/www.onta

riocourts.ca/scj/practice/practice-directions/toronto/eservice-commercial/) shall be valid and 

effective service.  Subject to Rule 17.05, this Order shall constitute an order for substituted service 

pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of 

Civil Procedure and paragraph 2113 of the ProtocolGuide, service of documents in accordance 

with the ProtocolGuide will be effective on transmission.  This Court further orders that a Case 

Website shall be established in accordance with the ProtocolGuide with the following URL:

‘<@>’.

26. THIS COURT ORDERS that if the service or distribution of documents in accordance with 

the ProtocolGuide is not practicable, the Receiver is at liberty to serve or distribute this Order, any 

other materials and orders in these proceedings, any notices or other correspondence, by 

forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or facsimile 

transmission to the Debtor'’s creditors or other interested parties at their respective addresses as 

last shown on the records of the Debtor and that any such service or distribution by courier, 

personal delivery or facsimile transmission shall be deemed to be received on the next business 

day following the date of forwarding thereof, or if sent by ordinary mail, on the third business day 

after mailing.

GENERAL

27. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for 

advice and directions in the discharge of its powers and duties hereunder.
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28. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting 

as a trustee in bankruptcy of the Debtor.

29. THIS COURT ORDERS that the Receiver may, in its sole discretion, apply to the Court at 

any time, on three (3) business days notice, for an order that the Receiver shall be discharged as 

Receiver.  In the event that the Receiver applies for discharge in accordance with this paragraph, 

such discharge shall be granted on such terms as this Court deems appropriate.

30. 29. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Receiver, as an officer of this Court, as may 

be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in 

carrying out the terms of this Order. 

31. 30. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and 

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located, 

for the recognition of this Order and for assistance in carrying out the terms of this Order, and that 

the Receiver is authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction outside 

Canada.

32. 31. THIS COURT ORDERS that the PlaintiffApplicants shall have itstheir costs of this 

motionapplication, up to and including entry and service of this Order, provided for by the terms of 

the PlaintiffApplicants’s security or, if not so provided by the Plaintiff'sApplicants’ security, then 

on a substantial indemnity basis to be paid by the Receiver from the Debtor'’s estate with such 

priority and at such time as this Court may determine.

33. 32. THIS COURT ORDERS that any interested party may apply to this Court to vary or 

amend this Order on not less than seven (7) days'’ notice to the Receiver and to any other party 

likely to be affected by the order sought or upon such other notice, if any, as this Court may order.
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34. THIS COURT ORDERS that this Order and all of its provisions are effective as of 12:01 

a.m. Toronto Time on the date of this Order and are enforceable without the need for entry and 

filing. 

________________________________________
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SCHEDULE "“A"”

RECEIVER CERTIFICATE

CERTIFICATE NO. ______________

AMOUNT $_____________________

1. THIS IS TO CERTIFY that [RECEIVER'S NAME]KSV Restructuring Inc., the receiver 

(the "“Receiver"”) of the assets, undertakings and properties [DEBTOR'S NAME]of 9379-8676 

Quebec Inc., o/a Wilsons Leasing (the “Debtor”) acquired for, or used in relation to athe business 

carried on by the Debtor, including all proceeds thereof (collectively, the “Property”) appointed 

by Order of the Ontario Superior Court of Justice (Commercial List) (the "“Court"”) dated the ___ 

day of  ______November, 20__2022 (the "“Order"”) made in an actionapplication having Court 

file number __CV-CL22-_______, has received as such Receiver from the holder of this 

certificate (the "“Lender"”) the principal sum of $___________, being part of the total principal 

sum of $___________ which the Receiver is authorized to borrow under and pursuant to the 

Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with 

interest thereon calculated and compounded [daily][monthly not in advance on the _______ day of 

each month] after the date hereof at a notional rate per annum equal to the rate of ______ per cent 

above the prime commercial lending rate of Bank of _________ from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the 

principal sums and interest thereon of all other certificates issued by the Receiver pursuant to the 

Order or to any further order of the Court, a charge upon the whole of the Property, in priority to 

the security interests of any other person, but subject to the priority of the charges set out in the 

Order and in the Bankruptcy and Insolvency Act, and the right of the Receiver to indemnify itself 

out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at the 

main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating 

charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver 
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to any person other than the holder of this certificate without the prior written consent of the holder 

of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with 

the Property as authorized by the Order and as authorized by any further or other order of the 

Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum 

in respect of which it may issue certificates under the terms of the Order.

DATED the _____ day of ______________, 20__.

[RECEIVER'S NAME]KSV Restructuring Inc., 
solely in its capacity
as Receiver of the Property, and not in its 
personal capacity

Per:

Name:

Title: 

6984836
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IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND 
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, C. C.43, AS 
AMENDED

COLE DIAMOND FAMILY TRUST 2018 - and - 9379-8676 QUEBEC INC., 
AND KINETIC CAFÉ INC.                                    O/A WILSONS LEASING
Applicants                                                                 Respondent

Court File No.  CV-22-00690001-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE-

(COMMERCIAL LIST)

Proceeding commenced at Toronto

ORDER
(APPOINTING RECEIVER)

170



- 2 -

7320089

GOODMANS LLP
333 Bay Street, Suite 3400
Toronto, Canada  M5H 2S7

Mark Dunn  LSO No. 55510L
mdunn@goodmans.ca
Caroline Descours  LSO No. 58251A
cdescours@goodmans.ca
Mark Leonard  LSO No. 80050D
mleonard@goodmans.ca 

Tel: (416) 979-2211
Fax: (416) 979-1234

Lawyers for  Cole Diamond Family Trust 2018
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Court File No. CV-22-00690001-00CL 

BETWEEN 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

COLE DIAMOND FAMILY TRUST 2018 and KINETIC CAFE INC. 

-and-

9379-8676 QUEBEC INC. operating as WILSONS LEASING 

Applicants 

Respondent 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF 
THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS 
AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, 

R.S.O. 1990, c. C.43, AS AMENDED 

CONSENT 

The undersigned, KSV Restructuring Inc., hereby consents to act as Court-appointed receiver of 
the assets, undertakings and properties of 9379-8676 Quebec Inc. pursuant to the provisions of 
subsection 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B03, as amended, and 
section 101 of the Courts of Justice Act, R.S.O. 1990, C. c.43, as amended, on the terms of an 
order substantially in the form filed in the above proceeding. 

DATED at Toronto, this 101h day of November, 2022 

KSV RESTRUCTURING INC. 

Per: 
Name: Noah Goldstein 

Title: Managing Director 
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Court File No.: CV-22-00690001-00CL 

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 
1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

COLE DIAMOND FAMILY - and - 9379-8676 QUEBEC INC. operating as 
TRUST 2018 and KINETIC WILSONS LEASING 

CAFE INC. 
Applicants Respondent 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto 

CONSENT TO ACT AS RECEIVER 

GOODMANS LLP 
Barristers & Solicitors 
333 Bay Street, Suite 3400 
Toronto, ON M5H 2S7 

Mark Dunn LSO No. 555 lOL 

mdunn@goodmans.ca 
Caroline Descours LSO No. 5825 lA 
cdescours@goodmans.ca 

Mark Leonard LSO No. 80050D 
mleonard@goodmans.ca 

Tel: 416.979.2211 

Fax: 416.979.1234 

Lawyers for the Applicants 
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IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 
1985, c. B-3, AS AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED 

COLE DIAMOND FAMILY 
TRUST 2018 and KINETIC 

CAFÉ INC. 

- and - 9379-8676 QUEBEC INC. operating as
WILSONS LEASING 

Applicants Respondent 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

Proceedings commenced at Toronto 
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