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ENDORSEMENT OF JUSTICE OSBORNE: 

1. The Applicants seek the appointment of a receiver pursuant to section 243 of the BIA and section 101 of 
the CJA over the assets and property of 9370-8676 Québec Inc., operating as Wilson’s Leasing [the 
“Debtor”]. 

2. The Applicants loaned to the Debtor significant funds. The Debtor claims to be in the business of buying 
and reselling luxury cars in Canada, the United States and elsewhere. Today, the Debtor owes the 
Applicant Cole Trust $2,350,000 and the Applicant Kinetic $1,665,000, in each case plus interest, costs, 
and forbearance fees. 

3. The indebtedness was due and owing on October 15, 2022 and has not been repaid. In fact, no principal 
has been repaid. The Debtor contractually agreed, in the loan documentation, that if it failed to repay 
the indebtedness, the Applicant had the right to appoint a receiver over its assets. As noted below, it 
contractually agreed a second time to the immediate appointment of a Receiver in connection with what 
is effectively another forbearance agreement. 

4. Regrettably, this matter has already been before the Court on a number of occasions, and the chronology 
of events [much of which is admitted by the Debtor] is concerning. It is for those reasons, more 
particularly described below, that I proceeded today notwithstanding that the Debtor attended today 
without counsel and represented by its principal, officer and director, Mr. Serge Levkovich. 

5. On prior appearances in this matter, the Debtor has been represented by counsel. Today, Mr. Levkovich 
appears without counsel and advises that Mr. Jakobian, while still counsel of record, is no longer acting 
for the company and that solicitor-client relationship has terminated. He further advises that he is in the 
process of obtaining new counsel on behalf of the Debtor, Mr. David Ullmann, and anticipates that that 
retainer will be formalized over the course of the next day. 

6. I also observe that this Endorsement, as well as my earlier Endorsements made in this matter, refer to 
another entity, Carters Rebar and Supply Inc. [”Carters”]. Mr. Jakobian confirmed on the last attendance, 
and Mr. Levkovich confirms today, that he is the principal, officer and director of that company as well 
as the Debtor, and that he today, like Mr. Jacobian earlier in his capacity as counsel, has the ability to 
bind both entities. 

7. I have not set out here all of the facts set out in the materials, but I have reviewed and considered them, 
including but not limited to the Application Record, the Supplementary Application Record and the 
Further Supplementary Application Record.  

8. The Debtor does not today and nor has it ever, challenged the fact that the funds are due and owing. 
Nor does it challenge the fact that the loan documentation provides for the Applicants the right to 
appoint a receiver. It has repeatedly made promises to the Applicants to provide information about its 
business, its assets and has made promises to repay, but none have been performed.  

9. One day before the indebtedness was due and owing, on October 14, 2022, the principal of the Debtor, 
Mr. Serge Levkovich, sent what was represented to be a wire transfer confirmation showing that Carters 
[which I observe has the same address as the Debtor] had wired to Kinetic the sum of $1,700,000. The 
funds never arrived, the originating bank had no record of the wire transfer, and the Applicants believe 



that the wire confirmation was fabricated. The Debtor has filed no evidence with respect to this 
document. 

10. Formal repayment demand was made on October 28, 2022, and the section 244 notice was given to 
enforce the security. 

11. Discussions between and among the parties about forbearance terms continued. They entered into an 
agreement [the “Side Letter Agreement”] on November 8, 2022, pursuant to which the Debtor promised 
to pay the sum of $1 million by November 15, 2022 and deliver vehicles with a value of $2 million as 
security for repayment of the balance of the funds owing. 

12. Only two vehicles were delivered. Both had liens registered against them and neither is even owned by 
the Debtor. The relationship, if any, between the registered owner of the vehicles and the Debtor is 
unclear and has not been explained.  

13. The principal of the Applicant, Mr. Cole Diamond, swears in his affidavit of November 13, 2022, that Mr. 
Levkovich stated to him during a telephone call following the failure by the Debtor to deliver the vehicles 
promised as security and its failure to provide information about its assets and business, that the Debtor 
did not in fact have the other vehicles promised and represented to be owned by the Debtor and that 
he had lied to Mr. Diamond about the cars and the ability to repay of the Debtor, in order to “buy time” 
[paragraph 18]. While this evidence is hearsay, Mr. Levkovich has not filed any evidence to explain any 
of this and indeed when asked about it during the hearing today, was unable or unprepared to offer any 
explanation. As described below, when counsel for the Debtor was asked the same questions on the 
earlier attendance before me, he two stated he was not in a position to state anything with respect to 
those matters. 

14. The Applicants thereafter commenced this application. It came on before me first on November 14, 
2022. The Debtor, represented by Mr. Jacobian as counsel, requested an adjournment in order to 
provide it the opportunity to file responding materials. That request was supported by other secured 
creditors of the Debtor. I observe that the Applicant, while a secured creditor, ranks third in priority, so 
the position of the other secured creditors is particularly relevant. 

15. In the circumstances, I granted the adjournment sought by the Debtor as I was of the view that fairness 
required that it be given an additional opportunity to file responding materials, although I was concerned 
by various facts set out in the motion materials before me on that date, including the fact that the Debtor 
did not have an operating bank account [the evidence is to the effect that it operates using the Carters 
bank account, the account from which the wire transfer referred to above had purportedly been sent].  

16. I directed that the motion for the appointment of a receiver be heard on November 30, but that in the 
interim, the status quo be maintained and the assets of the Debtor be preserved and not dissipated. I 
also directed that specified materials and information about the assets of the Debtor [to which the 
Applicants were largely entitled as a result of their security documentation in any event] was to be 
provided by 5:00 PM on Wednesday, November 16. This was to include the particulars of each vehicle in 
inventory on hand and current financial statements, together with the ability for the Applicants to verify 
receivables. 

17. The Debtor then retained a different law firm to represent it on or about November 16, 2022. That new 
counsel sent an email to counsel for the Applicants in purported satisfaction of the obligations of the 
Debtor under my endorsement of November 14. The position of the Applicants today is that those emails 
were also fabricated, and the domain names of purported senders had been changed so as to appear to 



come from a legitimate business although those domain names were in fact registered only that same 
day, on November 16, 2022.  

18. The Applicants take the position, as confirmed in Mr. Diamond’s third affidavit at paragraph 20, that Mr. 
Levkovich has admitted to him that these emails also, were fabricated. Again, there is no evidence, 
affidavit or otherwise, from Mr. Levkovich himself or anyone else on behalf of the Debtor to the contrary. 

19. In any event, the objective of my earlier Endorsement was to compel the Debtor to provide evidence as 
to its assets to the Applicants and it has failed to do so. Specifically, it has not provided the location of a 
single vehicle. The information it has provided is incomplete, misleading or just plain alarming. For 
example, five of the vehicles chosen by the Applicants at random from the inventory list of vehicles 
represented to be in inventory have never been registered in Canada. 

20. Later that same day, November 16, new counsel for the Debtor [the counsel who had sent the email in 
purported compliance with my Endorsement], resigned. 

21. Still later that night on November 16, Mr. Levkovich met with Mr. Diamond and requested additional 
time to pay. A further brief extension was agreed pursuant to which the Debtor would pay $1 million of 
the indebtedness on December 5, a further $1 million on December 19, and the balance on January 2, 
2023. Specifically, the Debtor agreed that it would consent to the appointment of a receiver in the event 
that it did not make any of the required payments. 

22. These agreed terms were incorporated into a forbearance agreement dated November 17, 2022 that, 
importantly, included the other secured lenders of the Debtor. The Debtor executed the forbearance 
agreement, and a consent to the receivership order, on November 17, 2022 [see exhibit E to the third 
Diamond affidavit]. 

23. The matter was returnable again before me on November 17 but was adjourned, on the consent of all 
parties, given the forbearance agreement that had just been entered into and the continuing discussions 
among the parties. That consent was given by Mr. Jakobian, who was once again appearing as (re-
retained) counsel for the Debtor. 

24. The Record today discloses that the Debtor paid $50,000 on November 25, 2022 but has failed to pay 
any further amounts. On December 5, the Debtor claimed to the Applicant that it had transferred funds 
to the trust account of counsel for the Applicants. Those funds had been transferred by way of a cheque 
drawn on the  Carters account although was returned as NSF. The Debtor has not made any further 
payment. 

25. At the request of the Applicants, this matter came on before me again on December 14, just prior to 
which the parties had reached a further agreement essentially consenting to a draft order requiring that 
the Debtor provide further detailed information about its assets by December 19, that a further 
$500,000 be paid to each of the Applicants and the other two secured creditors, that further security be 
provided to each of them, and that the balance of the amounts owing be paid in instalments on January 
11 and February 11, 2023.  

26. I made a consent order on that date. I observe that Mr. Jakobian appeared as counsel for the Debtor on 
December 14. I observe to counsel that the Debtor had not filed any materials. I asked him, in his capacity 
as counsel, whether he wished to make any statements or submissions about the extremely concerning 
allegations of the Applicants, including but not limited to the allegations of fabricated evidence referred 
to above. Mr. Jakobian confirmed that he was not in a position to say anything. 



27. Pursuant to that further agreement, the Debtor agreed that if it did not make any of the payments, the 
Applicants would have the right to the immediate appointment of a receiver. None of the payments have 
been made and none of the security has been provided. 

28. Among other things, my order of December 14 required the Debtor to provide specific information by 
5:00 PM in December 19, essentially consisting of particulars of the vehicle inventory, accounts 
receivable and bank statements. That information has not been provided. 

29. In all the circumstances, and given the multiple and repeated forbearance agreements and opportunities 
for the Debtor to repay the amounts owing, today the Applicants seek the appointment of a receiver. 
The relief sought today, and the terms of the draft order, are supported by the other secured creditors 
who have consented. 

30. The test for the appointment of a receiver pursuant to section 243 of the BIA or section 101 of the CJA 
is not in dispute. Is it just and convenient to do so? 

31. In making a determination about whether it is, in the circumstances of a particular case, just and 
convenient to appoint a receiver, the Court must have regard to all of the circumstances, but in particular 
the nature of the property and the rights and interests of all parties in relation thereto. These include 
the rights of the secured creditor pursuant to its security. (See Bank of Nova Scotia v. Freure Village on 
the Clair Creek, 1996 CanLII 8258). 

32. Where the rights of the secured creditor include, pursuant to the terms of its security, the right to seek 
the appointment of a receiver, the burden on the applicant is lessened: while the appointment of a 
receiver is generally an extraordinary equitable remedy, the courts do not so regard the nature of the 
remedy where the relevant security permits the appointment and as a result, the applicant is merely 
seeking to enforce a term of an agreement already made by both parties. (See Elleway Acquisitions Ltd. 
v. Cruise Professionals Ltd., 2013 ONSC 6866 at para. 27). 

33. I pause to note that here, the Debtor has consented to the appointment of a receiver both in the original 
loan documentation and in the most recent agreement which essentially was another forbearance 
agreement, as referred to above. 

34. As I observed in Canadian Equipment Finance and Leasing Inc. v. The Hypoint Company Limited, 2022 
ONSC 6186, the Supreme Court of British Columbia, citing Bennett on Receivership, listed numerous 
factors which have been historically taken into account in the determination of whether it is appropriate 
to appoint a receiver and with which I agree. (See: Maple Trade Finance Inc. v. CY Oriental Holdings Ltd., 
2009 BCSC 1527 at para. 25): 

a. whether irreparable harm might be caused if no order is made, although as stated above, it is not 
essential for a creditor to establish irreparable harm if a receiver is not appointed where the 
appointment is authorized by the security documentation; 

b. the risk to the security holder taking into consideration the size of the debtor’s equity in the 
assets and the need for protection or safeguarding of assets while litigation takes place; 

c. the nature of the property; 

d. the apprehended or actual waste of the debtor’s assets; 

e. the preservation and protection of the property pending judicial resolution; 

f. the balance of convenience to the parties; 



g. the fact that the creditor has a right to appointment under the loan documentation; 

h. the enforcement of rights under a security instrument where the security-holder encounters or 
expects to encounter difficulties with the debtor; 

i. the principle that the appointment of a receiver should be granted cautiously; 

j. the consideration of whether a court appointment is necessary to enable the receiver to carry 
out its duties efficiently; 

k. the effect of the order upon the parties; 

l. the conduct of the parties; 

m. the length of time that a receiver may be in place; 

n. the cost to the parties; 

o. the likelihood of maximizing return to the parties; and 

p. the goal of facilitating the duties of the receiver. 

35. It is not essential that the moving party establish, prior to the appointment of a receiver, that it will suffer 
irreparable harm or that the situation is urgent. However, where the evidence respecting the conduct of 
the debtor suggests that a creditor’s attempts to privately enforce its security will be delayed or 
otherwise fail, a court-appointed receiver may be warranted. [See Bank of Montreal v. Carnival National 
Leasing Ltd., 2011 ONSC 1007 at paras. 28-29].  

36. In all the circumstances here, I am satisfied that it is just and convenient to appoint a receiver. The 
evidence is extremely concerning and the Debtor, notwithstanding the multiple and repeated 
opportunities to make even partial repayment of the indebtedness, and on an extended timeframe, and 
to provide information about its assets, including vehicle inventory and receivables, has failed to make 
payments or provide information as agreed and as ordered. It does not dispute that the amounts are 
owing and that it has agreed to the appointment of a receiver, not once, but twice. 

37. I am also satisfied that the terms and scope of the proposed receivership as set out in the draft order 
submitted, are appropriate and are generally consistent with the Model Order of the Commercial List, 
subject to two points.  

38. First, paragraph three of the order provides that all bank accounts held in the name of Carters are 
deemed to be Property of the Debtor as defined in the order. In the circumstances this is appropriate. 
As noted above, Mr. Levkovich has confirmed that he controls both entities and is the principal of both, 
and that the Debtor carries on its own banking operations and activities through the accounts of Carters, 
which in turn was the account from which the NSF cheque delivered to counsel for the Applicants in 
purported repayment of a portion of the indebtedness, was sent. In all the circumstances, this provision 
is appropriate and in any event is not opposed by Mr. Levkovich. 

39. Second, the order contains the usual comeback clause at paragraph 34. The draft order originally 
provided that any interested party, which includes obviously the Debtor, could seek to vary or amend 
the order on not less than seven days’ notice. In the circumstances, and particularly since the Debtor will 
have new counsel [its third counsel in this proceeding] by tomorrow, I required that this comeback time 
be shortened to four days. I specifically drew this provision to the attention of Mr. Levkovich, urged him 
to ensure that he retained or because the Debtor to retain new counsel immediately, and that this 



endorsement, the order, and particularly the ability to come back if and as necessary be brought to the 
attention of new counsel for the Debtor. 

40. KSV Restructuring Inc. consents to the appointment, and is appointed as Receiver. 

41. Order to go in the form signed by me today, which is effective immediately and without the necessity of 
issuing and entering. 




