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AFFIDAVIT OF GEOFFREY GOLDING 

Sworn on November 8, 2023. 

I, Geoffrey Golding, of the City of Toronto, in the Province of Ontario, SWEAR AND SAY THAT: 

INTRODUCTION 

 I am a Vice President of Canadian Imperial Bank of Commerce (“CIBC” or the “Agent”).  I 

have been directly involved with the financing arrangements of Carey Management Inc. (the 

“Borrower”) and its subsidiaries (collectively, the “CMI Group”) including Wallace & Carey Inc. 

(“W&C”), Loudon Bros. Limited (“Loudon”), 772921 Alberta Inc. (“772”), Spruce It Up Land Corp. 

(“SIU”) and Ridge Meadows Properties Ltd. (“Ridge Meadows” and, together with W&C, Loudon, 

772 and SIU, the “Guarantors”) and as such, have personal knowledge of the facts and matters 

hereinafter deposed to except where stated to be based on information and belief and where so 

stated I do verily believe the same to be true. 

mailto:evan.cobb@nortonrosefulbright.com
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 I have also had the opportunity to review the business records of CIBC relevant to the CMI 

Group accounts and the within proceedings and application and have satisfied myself that I am 

possessed of sufficient information and knowledge to swear this Affidavit on behalf of CIBC.   

 CIBC seeks to appoint KSV Restructuring Inc. as receiver (the “Receiver”) over the 

property, assets and undertaking of 772, SIU and Ridge Meadows (the “Properties”).  CIBC also 

seeks an order approving the Receiver’s sale of certain assets and transfer of certain leases of 772 

as part of a broader sale transaction with 7-Eleven Canada, Inc. (“7-11”). 

 Additional details regarding the Borrower and the Guarantors relevant to this Application 

are included in Affidavit No. 3 of Eric Rolheiser, sworn November 7, 2023 (the “Rolheiser 

Affidavit”), to be filed in the CCAA Proceedings (as defined below) and the Sixth Report of KSV 

Restructuring Inc., as Monitor and Proposed receiver(the “Sixth Report”). This Affidavit should be 

read together with the Rolheiser Affidavit and the Sixth Report. 

BUSINESS OF THE CMI GROUP 

 The Borrower is the parent company of the CMI Group. 

 W&C carries on a logistics business supplying inventories of tobacco products, food 

products, and other convenience items to retailers across Canada.   Until recently, Loudon carried 

on business similar to W&C from its location in Thunder Bay, Ontario but that business was recently 

discontinued in proceedings commenced by CMI, W&C and Loudon under the Companies’ 

Creditors Arrangement Act (the “CCAA Proceedings”). 

 The largest customer of W&C and Loudon is 7-Eleven Canada, Inc. (“7-11”). 

 772 is registered on title as the owner of a warehouse facility in Kelowna and a warehouse 

facility in Calgary (the “772 Real Estate Assets”) that are used in the logistics business of W&C.  

Alberta and British Columbia land title search results setting out the details of each of the 772 Real 

Estate Assets are attached hereto as Exhibit “A”.  772 is also a tenant under two lease 

agreements related to a warehouse located in Calgary and related to a warehouse located in 

Nanaimo, British Columbia (the “772 Leases”).  Copies of the 772 Leases are attached hereto as 

Exhibit “B”. 

 SIU is registered on title as the owner of a commercial real property asset at 159 210 

Avenue SW, Calgary (the “SIU Real Estate Asset”).  Alberta land title search results setting out 

the details of the SIU Real Estate Asset is attached hereto as Exhibit “C”. A yard and garden 

centre operates on the SIU Real Estate Asset.  
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 Ridge Meadows is registered on title as the owner of an occupied residential real property 

asset at 255156 Range Road 25 NW, Calgary (the “Ridge Meadows Real Estate Asset”).  Alberta 

land title search results setting out the details of the Ridge Meadows Real Estate Asset is attached 

hereto as Exhibit “D”. 

THE LOAN AGREEMENTS 

 The Borrower, the Guarantors, the Agent and the lenders party thereto from time to time 

(the “Lenders”), entered into a Credit Agreement dated as of September 26, 2017, as amended 

from time to time (the “Credit Agreement”), pursuant to which the Lenders agreed to provide the 

Borrower with certain credit facilities all on the terms set out therein and in related and amending 

documents (the “Credit Facilities”).  The Credit Facilities included: 

(a) revolving loans, now in the maximum amount of $55,000,000 (the “Revolving 

Loans”); and 

(b) a term loan in the aggregate principal amount of up to $6,250,000 (together with 

the Revolving Loans, the “Loans”). 

 The obligations under the Credit Agreement are guaranteed by the Guarantors. 

 Each of the Guarantors has granted security over its personal property pursuant to a 

General Security Agreement.  A copy of the relevant General Security Agreement is attached 

hereto as Exhibit “E”.  Copies of the Personal Property Security Registry searches for Alberta and 

British Columbia, current to November 6, 2023, provided to me by Evan Cobb of Norton Rose 

Fulbright Canada LLP, counsel to CIBC, are attached hereto as Exhibit “F”. 

 The Loans have been in default since June 2023.  From June 22, 2023, the Loans were 

subject to a Forbearance Agreement among CMI, the Guarantors and the Agent (as amended from 

time to time, the “Forbearance Agreement”).  A copy of the Forbearance Agreement and 

amendments thereto, as well as correspondence from the Agent in connection therewith are 

attached hereto as Exhibit “G”. 

 The Forbearance Agreement was entered into in the context of the CCAA Proceedings.  

CMI, W&C and Loudon required continued funding to implement a restructuring process and 

requested that the Agent and the Lender continue to make available the Revolving Loans to fund 

working capital requirements during that process.  The Lenders agreed to do so subject to the 

terms and conditions of the Forbearance Agreement.  Attached hereto as Exhibit “H” is an Affidavit 
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of Brian Birnie, sworn June 21, 2023, (without Exhibits) which provides background on the CCAA 

Proceedings. 

 772, SIU and Ridge Meadows were not parties to the CCAA Proceedings.   

 On June 22, 2023, as a condition of the Forbearance Agreement and the continued 

provision of Revolving Loans thereunder, 772, SIU and Ridge Meadows agreed to grant mortgages 

on their real property assets to the Agent.  The mortgages were granted on July 20, 2023 (the 

“CIBC Mortgages”).  The mortgages are subordinate to prior registered mortgages of Canadian 

Western Bank (“CWB”).  Copies of the CIBC Mortgages are attached as Exhibit “I”.  A copy of the 

Subordination and Postponement Agreement between CIBC and CWB dated July 20, 2023, 

regarding the priorities of the CWB and CIBC claims and security is attached hereto as Exhibit 

“J”.  

SALE AND INVESTMENT SOLICITATION PROCESS 

 On August 23, 2023, an order was granted in the CCAA Proceedings that, among other 

things, approved a sale and investment solicitation process for the business and assets of CMI, 

W&C and Loudon.  Alvarez & Marsal Canada Securities ULC (“A&M”) was engaged as advisor to 

the Applicants in the CCAA Proceedings to assist in the sale and investment solicitation process 

(the “SISP”).  A copy of the order approving the SISP is attached hereto as Exhibit “K”. 

 The 772 Real Estate Assets were marketed as part of the SISP. 

 Through the SISP, CMI, W&C and Loudon, in consultation with A&M and the Monitor, 

determined that the transaction proposed by 7-11 was the highest or otherwise best transaction 

available (the “7-11 Transaction”).   

 The 7-11 Transaction includes: 

(a) the sale to 7-11 or its nominee of the 772 Real Estate Assets and the 772 Leases, 

free and clear of claims and encumbrances; 

(b) a requirement to monetize the Borrower’s subsidiary company assets, including the 

SIU Real Estate Asset and Ridge Meadows Real Estate Asset, if necessary to assist in 

satisfying the charges granted in the CCAA Proceedings. I am advised by Evan Cobb that 

such a sale to a third party (other than 7-11), free and clear of claims and encumbrances, 

can be achieved through a sale order approved in a receivership proceeding. 
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 A description of the SISP and the results of the SISP are set out in the Sixth Report.  

SALE OF 772 REAL ESTATE ASSETS 

 The sale of the 772 Real Estate Assets and the 772 Leases to 7-11 is an integral part of 

the 7-11 Transaction.  A copy of the form of Agreement of Purchase and Sale for the 772 Real 

Estate Assets and 772 Leases is attached hereto as Exhibit “L”.   

 I am advised by Evan Cobb that 772 is not a party to the CCAA Proceedings.  As a result, 

CIBC is also seeking approval of the sale of the 772 Real Estate Assets and the transfer of the 772 

Leases by the Receiver, if appointed, in furtherance of the 7-11 Transaction that has been 

determined to be the highest or otherwise best transaction available through the SISP. 

DISTRIBUTION OF PROCEEDS OF SALE OF 772 REAL ESTATE ASSETS 

 CIBC is also seeking an Order that upon closing of the sale of the 772 Real Estate Assets, 

the proceeds of such sale are to be distributed to stakeholders. Such distribution will permit the 

payment of any municipal property taxes and related amounts, any amounts owing to Canada 

Revenue Agency, and payment of CWB and CIBC, all in accordance with their respective priorities. 

RECEIVER  

 On November 7, 2023, counsel for the Agent delivered Notices of Intention to Enforce 

Security pursuant to Section 244 of the Bankruptcy and Insolvency Act (Canada) to 772, SIU and 

Ridge Meadows.  Copies of those notices, as well as consents from 772, SIU and Ridge Meadows 

to waive the notice periods therein, are attached as Exhibit “M”. 

 By the terms of the CIBC Mortgages, in the event of a default by the Borrower or the 

Guarantors, the Agent is entitled to exercise various remedies, one of which is the appointment of 

a receiver. 

 In all of the circumstances, I believe that the appointment of the Receiver is necessary and 

appropriate to (i) maximize value from the 7-11 Transaction and from the collateral of CIBC; and 

(ii) protect the interests of CIBC and CWB and to preserve and realize upon their security. 

 I do verily believe that KSV Restructuring Inc. (“KSV”) is qualified and prepared to act as 

Receiver and will provide an executed consent to act as Receiver prior to the hearing of the 

application scheduled to appoint KSV as Receiver. KSV has also gained detailed knowledge and 
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experience regarding the business and assets of the CMI Group through its role as Monitor in the 

CCAA Proceedings commencing in June. 

772, SIU and Ridge Meadows have advised that they consent to the appointment of the 

Receiver.  

CONCLUSION 

I am authorized to swear this Affidavit on behalf of the Agent. 

I make this Affidavit for no improper purpose. 

I make this Affidavit in support of an Application to the Court to appoint KSV as Receiver 

and for the approval of the sale of the 772 Real Estate Assets and the 772 Leases by the Receiver. 

SWORN BEFORE ME at the City of Toronto, 
Ontario, this ____ day of November, 2023. 

(Commissioner for Oaths in and for the 
Province of Ontario) 

Geoffrey Golding 

8th



This is Exhibit “A” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely.

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 



LAND TITLE CERTIFICATE

S
LINC TITLE NUMBERSHORT LEGAL

0016 820 532 981 361 399 +17911396;1;4

LEGAL DESCRIPTION
PLAN 7911396

BLOCK 1

LOT 4

EXCEPTING THEREOUT ALL MINES AND MINERALS

AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS

ESTATE: FEE SIMPLE

ATS REFERENCE: 5;1;25;2;SW

MUNICIPALITY: CITY OF CALGARY

REFERENCE NUMBER: 821 061 069 A .

CONSIDERATIONDOCUMENT TYPE VALUE
REGISTERED OWNER(S)

981 361 399 TRANSFER OF LAND SEE INSTRUMENT

-----------------------------------------------------------------------------

REGISTRATION DATE(DMY)

19/11/1998

-----------------------------------------------------------------------------

OWNERS

772921 ALBERTA INC.

OF 5445-8 ST NE, PO BAG 3959, STN B

CALGARY

ALBERTA T2M 4M5

-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

EASEMENT20/09/1976761 116 078
"EXTENDED BY, OVER 20 FT. R/W ON PLAN 7610730 IN

LOT 4 PLAN 7610729"

05/01/1977771 000 659 EASEMENT
"EXTENDED BY, OVER E. 20 FT. OF S. 20 FT. OF LOT 1

BLOCK 1 PLAN 7710004"

20/10/1977771 147 064 ZONING REGULATIONS

( CONTINUED )



-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

2PAGE
# 981 361 399 +1

SUBJECT TO CALGARY INTERNATIONAL AIRPORT ZONING

REGULATIONS

07/04/1982821 061 067 EASEMENT
AS TO PORTION OR PLAN:8210578

"SUBJECT TO"

08/02/2022221 026 290 MORTGAGE
MORTGAGEE - CANADIAN WESTERN BANK.

CREDIT SUPPORT-PRAIRIES REGIONAL CENTRE

300,606-4TH STREET  SW

CALGARY

ALBERTA T2P1T1

ORIGINAL PRINCIPAL AMOUNT: $12,000,000

08/02/2022221 026 291 CAVEAT
RE : ASSIGNMENT OF RENTS AND LEASES

CAVEATOR - CANADIAN WESTERN BANK.

CREDIT SUPPORT-PRAIRIES REGIONAL CENTRE

300,606-4TH STREET  SW

CALGARY

ALBERTA T2P1T1

AGENT - MOHAMMED ALI MEMON

12/09/2023231 275 608 MORTGAGE
MORTGAGEE - CANADIAN IMPERIAL BANK OF COMMERCE.

199 BAY STREET, 4TH FLOOR

TORONTO

ONTARIO M5L1A2

ORIGINAL PRINCIPAL AMOUNT: $65,000,000

007TOTAL INSTRUMENTS:

*END OF CERTIFICATE*

ORDER NUMBER:

CUSTOMER FILE NUMBER:

48804603

1000305633LP

THE REGISTRAR OF TITLES CERTIFIES THIS TO BE AN 

ACCURATE REPRODUCTION OF THE CERTIFICATE OF 

TITLE REPRESENTED HEREIN THIS  6 DAY OF 

NOVEMBER, 2023 AT 12:08 P.M.

( CONTINUED )



PAGE

# 981 361 399 +1

3

THIS ELECTRONICALLY TRANSMITTED LAND TITLES PRODUCT IS INTENDED 

FOR THE SOLE USE OF THE ORIGINAL PURCHASER, AND NONE OTHER, 

SUBJECT TO WHAT IS SET OUT IN THE PARAGRAPH BELOW.

THE ABOVE PROVISIONS DO NOT PROHIBIT THE ORIGINAL PURCHASER FROM

INCLUDING THIS UNMODIFIED PRODUCT IN ANY REPORT, OPINION, 

APPRAISAL OR OTHER ADVICE PREPARED BY THE ORIGINAL PURCHASER AS 

PART OF THE ORIGINAL PURCHASER APPLYING PROFESSIONAL, CONSULTING 

OR TECHNICAL EXPERTISE FOR THE BENEFIT OF CLIENT(S).



LAND TITLE CERTIFICATE

S
LINC TITLE NUMBERSHORT LEGAL

0016 820 524 981 361 3997911396;1;3

LEGAL DESCRIPTION
PLAN 7911396

BLOCK 1

LOT 3

EXCEPTING THEREOUT ALL MINES AND MINERALS

AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS

ESTATE: FEE SIMPLE

ATS REFERENCE: 5;1;25;2;SW

MUNICIPALITY: CITY OF CALGARY

REFERENCE NUMBER: 821 061 069

CONSIDERATIONDOCUMENT TYPE VALUE
REGISTERED OWNER(S)

981 361 399 TRANSFER OF LAND SEE INSTRUMENT

-----------------------------------------------------------------------------

REGISTRATION DATE(DMY)

19/11/1998

-----------------------------------------------------------------------------

OWNERS

772921 ALBERTA INC.

OF 5445-8 ST NE, PO BAG 3959, STN B

CALGARY

ALBERTA T2M 4M5

-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

EASEMENT20/09/1976761 116 078
"EXTENDED BY, OVER 20 FT. R/W ON PLAN 7610730 IN

LOT 4 PLAN 7610729"

05/01/1977771 000 659 EASEMENT
AS TO PORTION OR PLAN:7710004

"EXTENDED BY, OVER E. 20 FT. OF S. 20 FT. OF LOT 1

BLOCK 1"

( CONTINUED )



-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

2PAGE
# 981 361 399

20/10/1977771 147 064 ZONING REGULATIONS
SUBJECT TO CALGARY INTERNATIONAL AIRPORT ZONING

REGULATIONS

10/12/1979791 207 758 UTILITY RIGHT OF WAY
GRANTEE - THE CITY OF CALGARY.

AS TO PORTION OR PLAN:7911397

10/12/1979791 207 759 RESTRICTIVE COVENANT

07/04/1982821 061 067 EASEMENT
AS TO PORTION OR PLAN:8210578

"SUBJECT TO"

08/02/2022221 026 290 MORTGAGE
MORTGAGEE - CANADIAN WESTERN BANK.

CREDIT SUPPORT-PRAIRIES REGIONAL CENTRE

300,606-4TH STREET  SW

CALGARY

ALBERTA T2P1T1

ORIGINAL PRINCIPAL AMOUNT: $12,000,000

08/02/2022221 026 291 CAVEAT
RE : ASSIGNMENT OF RENTS AND LEASES

CAVEATOR - CANADIAN WESTERN BANK.

CREDIT SUPPORT-PRAIRIES REGIONAL CENTRE

300,606-4TH STREET  SW

CALGARY

ALBERTA T2P1T1

AGENT - MOHAMMED ALI MEMON

12/09/2023231 275 608 MORTGAGE
MORTGAGEE - CANADIAN IMPERIAL BANK OF COMMERCE.

199 BAY STREET, 4TH FLOOR

TORONTO

ONTARIO M5L1A2

ORIGINAL PRINCIPAL AMOUNT: $65,000,000

009TOTAL INSTRUMENTS:

( CONTINUED )
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*END OF CERTIFICATE*

ORDER NUMBER:

CUSTOMER FILE NUMBER:

48804603

1000305633LP

THE REGISTRAR OF TITLES CERTIFIES THIS TO BE AN 

ACCURATE REPRODUCTION OF THE CERTIFICATE OF 

TITLE REPRESENTED HEREIN THIS  6 DAY OF 

NOVEMBER, 2023 AT 12:08 P.M.

THIS ELECTRONICALLY TRANSMITTED LAND TITLES PRODUCT IS INTENDED 

FOR THE SOLE USE OF THE ORIGINAL PURCHASER, AND NONE OTHER, 

SUBJECT TO WHAT IS SET OUT IN THE PARAGRAPH BELOW.

THE ABOVE PROVISIONS DO NOT PROHIBIT THE ORIGINAL PURCHASER FROM

INCLUDING THIS UNMODIFIED PRODUCT IN ANY REPORT, OPINION, 

APPRAISAL OR OTHER ADVICE PREPARED BY THE ORIGINAL PURCHASER AS 

PART OF THE ORIGINAL PURCHASER APPLYING PROFESSIONAL, CONSULTING 

OR TECHNICAL EXPERTISE FOR THE BENEFIT OF CLIENT(S).



**CURRENT AND CANCELLED INFORMATION SHOWN**

Land Title District KAMLOOPS
Land Title Office KAMLOOPS

Title Number CA4082498
From Title Number CA4061095

Application Received 2014-11-17

Application Entered 2014-11-20

Registered Owner in Fee Simple
Registered Owner/Mailing Address: 772921 ALBERTA INC.

5445 8TH STREET NE
CALGARY, AB
T2K 5R9

Taxation Authority West Kelowna, City of

Description of Land
Parcel Identifier: 003-862-682
Legal Description:

LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698

Legal Notations
THIS TITLE MAY BE AFFECTED BY A PERMIT UNDER PART 14 OF THE LOCAL
GOVERNMENT ACT, SEE CA5704814

Charges, Liens and Interests
Nature: MORTGAGE
Registration Number: KD60641
Registration Date and Time: 1990-07-23 11:59
Registered Owner: BANK OF MONTREAL
Cancelled By: CA4150459
Cancelled Date: 2014-12-19

Nature: MORTGAGE
Registration Number: CA2322226
Registration Date and Time: 2011-12-20 10:04
Registered Owner: BUSINESS DEVELOPMENT BANK OF CANADA
Cancelled By: CA4113976
Cancelled Date: 2014-12-01

TITLE SEARCH PRINT 2023-11-06, 11:11:23

File Reference: 1000305633 Requestor: sandra.ng@nortonrosefulbright.com

Declared Value $1463000  

Title Number: CA4082498 TITLE SEARCH PRINT Page 1 of 3



Nature: ASSIGNMENT OF RENTS
Registration Number: CA2322227
Registration Date and Time: 2011-12-20 10:04
Registered Owner: BUSINESS DEVELOPMENT BANK OF CANADA
Cancelled By: CA4113977
Cancelled Date: 2014-12-01

Nature: PRIORITY AGREEMENT
Registration Number: CA2322228
Registration Date and Time: 2011-12-20 10:04
Remarks: GRANTING CA2322226 PRIORITY OVER KD60641
Cancelled By: CA4113976
Cancelled Date: 2014-12-01

Nature: PRIORITY AGREEMENT
Registration Number: CA2322229
Registration Date and Time: 2011-12-20 10:04
Remarks: GRANTING CA2322227 PRIORITY OVER KD60641
Cancelled By: CA4113977
Cancelled Date: 2014-12-01

Nature: MORTGAGE
Registration Number: CA4082640
Registration Date and Time: 2014-11-17 11:52
Registered Owner: BANK OF MONTREAL
Cancelled By: CA6447898
Cancelled Date: 2017-11-16

Nature: ASSIGNMENT OF RENTS
Registration Number: CA4082641
Registration Date and Time: 2014-11-17 11:52
Registered Owner: BANK OF MONTREAL
Cancelled By: CA6447899
Cancelled Date: 2017-11-16

Nature: STATUTORY RIGHT OF WAY
Registration Number: CA5940341
Registration Date and Time: 2017-04-20 09:52
Registered Owner: BRITISH COLUMBIA HYDRO AND POWER AUTHORITY

Nature: STATUTORY RIGHT OF WAY
Registration Number: CA5940342
Registration Date and Time: 2017-04-20 09:52
Registered Owner: TELUS COMMUNICATIONS INC.

INCORPORATION NO. BC1101218

TITLE SEARCH PRINT 2023-11-06, 11:11:23

File Reference: 1000305633 Requestor: sandra.ng@nortonrosefulbright.com

Declared Value $1463000  

Title Number: CA4082498 TITLE SEARCH PRINT Page 2 of 3



Nature: MORTGAGE
Registration Number: CA6324578
Registration Date and Time: 2017-09-26 14:28
Registered Owner: ALBERTA TREASURY BRANCHES
Cancelled By: CA9521023
Cancelled Date: 2021-11-19

Nature: ASSIGNMENT OF RENTS
Registration Number: CA6324579
Registration Date and Time: 2017-09-26 14:28
Registered Owner: ALBERTA TREASURY BRANCHES
Cancelled By: CA9521024
Cancelled Date: 2021-11-19

Nature: MORTGAGE
Registration Number: CA9465179
Registration Date and Time: 2021-10-28 10:20
Registered Owner: CANADIAN WESTERN BANK

Nature: ASSIGNMENT OF RENTS
Registration Number: CA9465180
Registration Date and Time: 2021-10-28 10:20
Registered Owner: CANADIAN WESTERN BANK

Nature: MORTGAGE
Registration Number: CB806751
Registration Date and Time: 2023-08-03 15:48
Registered Owner: CANADIAN IMPERIAL BANK OF COMMERCE

Nature: ASSIGNMENT OF RENTS
Registration Number: CB806752
Registration Date and Time: 2023-08-03 15:48
Registered Owner: CANADIAN IMPERIAL BANK OF COMMERCE

Duplicate Indefeasible Title NONE OUTSTANDING

Transfers NONE

Pending Applications NONE

Corrections NONE

TITLE SEARCH PRINT 2023-11-06, 11:11:23

File Reference: 1000305633 Requestor: sandra.ng@nortonrosefulbright.com

Declared Value $1463000  

Title Number: CA4082498 TITLE SEARCH PRINT Page 3 of 3



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “B” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 
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LEASE EXTENSION AND AMENDING AGREEMENT

THIS AGREEMENT made effective as of the 30th day of September, 2022.

BETWEEN:

WILLOW HOLDINGS LTD.

(the “Landlord”)

OF THE FIRST PART

AND

772921 ALBERTA INC.

(the “Tenant”)

OF THE SECOND PART

WHEREAS:

A. By a Lease (the “Original Lease”) between Standard Life Assurance Company (“SLAC”) and

Wallace & Carey Inc. (“W&C”), SLAC leased to W&C two (2) of six (6) industrial bays located

at 5225 — 8th Street NE, Calgary, Alberta (the “Lands”), for a term expiring on December 30, 2000.

In or around 1997, the Landlord became the successor to all right, title and interest of SLAC in the

Lands and all the leases thereof.

In or around 2000, the Landlord and W&C entered into a Lease Renewal Agreement to renew the

Original Lease for a further period of five (5) years, commencing on January 1, 2001 and expiring

on December 31, 2005, and agreed that a third (3”) bay would be leased by W&C.

In or around 2005, the Landlord and W&C entered into a new Lease (the “2005 Lease”) for all six _.

(6) bays on the Lands, for a period of  approximately four (4) years, commencing on September 16,

2005 and expiring on September 30, 2010.

In or around 2010, the Landlord and W&C entered into a new Lease (the “2010 Lease”) for all six

(6) bays on the Lands, for a period of five (5) years, commencing on October 1, 2010 and expiring

on September 30, 2015.

In or around 2015, W&C requested that a new lease be entered into with the Tenant, being an

affiliate of W&C, as tenant, and the Landlord and Tenant entered into a new Lease (the “2015

Lease”) for all six (6) bays on the Lands, for a period of two (2) years, commencing on October 1,

2015 and expiring on September 30, 2017. '

In or around 2017, the Landlord and the Tenant entered into a new Lease (the “Lease”) for all six

(6) bays on the Lands (the “Leased Premises”), for a period of five (5) years, commencing on

October 1, 2017 and expiring on September 30, 2022 (the “Term”).



H.

Page 2 o f 1 3

The Landlord and the Tenant have agreed to extend the Term of the Lease and to amend certain

provisions of the Lease, as more particularly set out herein.

NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of the mutual

covenants and agreements between the parties to this Agreement and the sum of One ($1.00) Dollar paid

by each party to the other (the réceipt and sufficiency of which is hereby acknowledged), the parties agree

as follows:

1.

,2.

The foregoing recitals are true and form part of this Agreement.

All capitalized terms in this Agreement, unless otherwise defined herein, shall have the same

meaning as those ascribed to them in the Lease.

The Term of the Lease is hereby extended for a period of Three (3) years and Three (3) months,

commencing on October 1, 2022 and expiring on December 31, 2025 (the “Extension Term”).

The Tenant shall have the right to extend the Term of the Lease for up to one (1) further period of '

three (3) years, provided that the Tenant is not then in default of the Lease and delivers a written

request for extension to the Landlord not less than Six (6) months and no greater than Twelve (12)
months prior to the expiry of the Extension Term. Any extension of the Term will be on the same

terms and conditions as provided for herein, save and except for the Basic Rent, any leasehold

incentives and any further options to extend (unless otherwise agreed to in writing). Basic Rent for

the extension term will be an amount equal to the then fair market rent for improved premises in

the Building, taking into consideration the rents for comparable buildings in comparable locations

in Calgary, Alberta (the “Fair Market Rent”), which amount will be negotiated by the Landlord

and Tenant acting in good faith and concluded no later than Ninety (90) days following the receipt

of the Tenant’s notice to exercise the option to extend. If the Landlord and Tenant cannot agree on

the Fair Market Rent, the Fair Market Rent will be  determined in accordance with the Arbitration

Act of Albena and the decision of the arbitrator(s) will be final and binding on the parties.

The Lease is hereby amended as follows:

(a) In Section 1.01 , subsection 1 .01(15) is deleted in its entirety and replaced by the following:

““Term” — means Eight (8) years and Three (3) months beginning on the above

Commencement Date.

(b) In Section 8.01(a)(iii), “Two Million Dollars ($2,000,000.00)” is deleted and replaced by

“Five Million Dollars ($5,000,000.00)”.

(C) In Section 8.01(c), the following is added to the end of the paragraph:

“For any insurance policy that is renewed or replaced, the Tenant shall deliver new

certificate(s) of insurance or if required by the Landlord certified copies of each such

insurance policy as soon as practicable after the renewal or replacement of the required

insurance and in any event within (10) days of the effective date of coverage.”

((1) In Section 9.08, subsection b) is deleted in its entire and replaced by the following:

“the Tenant shall, immediately prior to the expiration or earlier termination of the Lease

and at its own cost, remove all trade fixtures, such Leasehold Improvements that the
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Landlord requests to be removed (including the removal of any additional concrete poured

by the Tenant), all signs of the Tenant, and shall restore the Leased Premises to base

building conditions as viewed by W&C or the Tenant, as the case may be, when possession

of each bay of the Premises was originally delivered. The Tenant shall not remove any

Leasehold Improvements that the Landlord specifically requests not to be removed. The

Tenant shall repair any damage to the Leased Premises caused by the installation or

removal of such trade fixtures, Leasehold Improvements or signs, failing which such

repairs may be completed by the Landlord and the costs of repair shall be paid by the

Tenant to the Landlord as Additional Rent.”

In Schedule “E”, the following is added to the end of section 1:

“Basic Rent payable during the lease term shall be as follows:

Period Rate Monthly Amount

(Per sq. ft.) (Excluding GST)

Oct. 1, 2022 — Dec. 31, 2022 $7.70 $30,800.00

Jan. 1, 2023 — Dec. 31, 2023 $7.85 $31,400.00

Jan. 1, 2024 — Dec. 31, 2024 $8.00 $32,000.00

Jan. 1, 2025 —— Dec. 31, 2025 $8.17 $32,680.00

Beginning on January 1, 2023, Additional Rent payable by the Tenant will not longer be

fixed. Prior to the beginning of each Accounting Period, the Landlord shall compute and

deliver to the Tenant a bona fide estimate of the Additional Rent for such Accounting

Period based on the actual operating costs, property taxes and other items of Additional

Rent actually incurred in the previous Accounting Period. The Tenant shall pay to the

Landlord in monthly installments one-twelfth of such estimate simultaneously with the

Tenant’s payments of Basic Rent. The Landlord may from time to time re—estimate any

items of Additional Rent and may fix monthly instalments for the then remaining balance

of the Accounting Period so that such items will be entirely paid during such Accounting

Period.

The Landlord shall deliver to the Tenant within six (6) months from the end of an

Accounting Period, a written statement (the “Statement”) setting out in reasonable detail

the amount of such items of Additional Rent that were actually incurred. If the Additional

Rent paid by the Tenant to the Landlord during such Accounting Period differs from the

actual amount incurred, the Tenant shall pay such difference or the Landlord shall credit

the Tenant’s account (as the case may be), without interest within 30 days after the date of

delivery of the Statement. Failure of the Landlord to render any Statement shall not

prejudice the Landlord’s right to render such Statement thereafter or with respect to any

other Accounting Period. The Landlord may render amended or corrected Statements.

Notwithstanding the foregoing, should the Landlord become aware of an occurrence or

circumstance that would reasonably be expected to result in a material change in the

amount of Additional Rent the Landlord estimated for the current Accounting Period, the
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Landlord will notify, in writing and within a reasonable period of time, the Tenant of the

Change and the estimated amount of and the particulars of such change, in reasonable detail.

The estimate for Additional Rent for 2023 is set  out in Schedule " A "  hereto.

This Agreement is subject to W&C entering into an indemnity agrsement in favour of the Landlord

in the form set out in Schedule "B" hereto.

Other than the provisions set out in this Agmement, all other terms of the Lease will remain

unchanged and will continue to apply during the Extension Term.

This Agreement expresses the entire agreement between the parties and there are no other

agreements, covenants, representations, warranties, or conditionsj whether expressed or  implied, in

addition to this Agreement.

If any provision of this Agreement is or later becomes invalid or unenforceable, such provision will

be severed from this Agreement and the remainder of this Agreement will remain in force.

This Agreement will enure to the benefit of and be binding upon the parties and the successors and

assigns of the Landlord and the permitted successors and assigns of the Tenant.

[remainder of page intentionally left blank]
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12. This Agreement may be executed in counterparts with the same effect as if all parties had signed

one document and all of which together will constitute and be construed as one document.

Counterparts may be delivered by facsimile, in PDF format, or by other electronic means and will

be binding on the parties as an originally signed counterpart.

IN WITNESS WHEREOF the Landlord and the Tenant have properly executed this Lease Extension and

Amending Agreement as of the day and year first above written.

LANDLORD:

WILLOW HOLDINGS LTD.

Per: W 777

Name: qmM/Ie MMw/i
Title: DI/Zafor— -

Name:

Title:

I/we have the authority to bind the corporation.

TENAN T :

772921 ALBERTA INC.

I P e r :  
W fi '  lb‘ 

“"d
Namega‘e-n: «1.8.2.4141?—

Title: gu‘o mcg g CW5 Deummm’

Name:

Title:

I/we have the authority to bind the corporation.
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SCHEDULE "A"

ESTIMATE ADDITIONAL RENT FOR 2023

Based on the new lease strategy of estimating the upcoming annual lease “Additional Rent” costs and

adjusting the actual cost at the end of the calendar year, the 2023 Additional Rent costs are as follows:

1) City of Calgary Taxes + Challenge Cost $110,000

2) Amortization (Condo Costs) $52,172

3) Operating Costs $50,350

4) Willow Management Costs @ 9.1% $19,340

Total Annual “Additional Rent” $23 1 ,862

Total Monthly “Additional Rent” $19,322

The resultant predicted monthly total rent for 2023 calendar year is as follows:

Basic Rent Additional Rent Total Rent

Monthly Monthlv Monthly

Year 2023 payments: $31,400 $19,322 $50,722

Building Replacement Reserves (AMORTIZATION - Item 2 above)

(per Section 2.01 (3) of September 28, 2017 previous Lease Agreement)

A) Asphalt Roof Replacement Reserve

Building Size = 48,000 Sq. Ft.

Asphalt Surface Replacement Cost - $17 / Sq. Ft. (per Peddie Roofing estimate)

Total Charge for Asphalt Roof when Replaced = $816,000

Roof Life Estimated = 25 Years

Annual Reserve Set Aside for Eventual Roof Replacement

= $816.000 / 25 = $32,640 / Year = $0.680 / year

B) Building Repainting Reserve

Building Size = 300 Ft. x 160 Ft. xtsocCx 26 Ft. High

Estimated Repainting Cost = $65,000

Estimated Normal Paint Life = 8 Years

Annual Reserve Set Aside for Eventual Repainting of Entire Building

= $65,000 / 8 = $8,125 /Year  = $0.169 / year

C) Interior Unit Heater Replacement

Heater Size Large Size 4 units @ $6,500 = $26,000

Medium Size 5 units @ $6,000 = $30,000

Total Replacement Cost : $56,000
Estimated Normal Unit Life : 25 years

Annual Reserve Set Aside for Eventual Replacement

= $56,000 /25 = $2,240 / Year = $0.0467 / year
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D) Exterior HVAC Unit

Unit Size : 3 Ton

Replacement xtsocCCost : $13,000
Estimated Normal Unit Life: 20 years

Annual Reserve Set Aside for Eventual Replacement

= $13,000 / 20 = $650 / year = $00135 /yea1‘

E) Overhead Doors

Sizes: 9 @ 8 ft W x 8 ft T Replace Cost = $3,500 ea = $31,500 total

1 @ 10 ft W X 10 ft T Replace Cost = $4,200 ea = $4,200 total

Total Replacement Cost = $35,700

Estimated Normal Life: 15 years

Annual Reserve Set Aside for Eventual Replacement

= $35,700/ 15 = $2,380 / year = $004958 / year

F) Personnel Doors

Glass 36” x 84” 7 units @ $1,300 / door

Steel 36” x 84” 9 units @ $1,000 / door

Total Replacement Cost = $18,100

Estimated Normal Life: 15 yaars

Annual Reserve Set Aside for Eventual Replacement

=$18,100/ 15 = $1,207/year = $0.025/ year

G) Plate Glass Windows

Sizes : 1 @ 27” x 117” @ $2,500 / unit

15 @ 39” X 117” @ $2,700 / unit

4 @ 48” x 117” @ $2,900 / unit

Total Replacement Cost: $54,600

Estimated Normal Life: 20 years

Annual Reserve Set Aside for Eventual Replacement

=$54,6OO / 20 = $2,730 / year 2 $0.057 / year

H) Electrical Room Switch/Breakers

Estimated Main Breakers Replacement Costs = $29,000

Estimated Panel Breakers or Main Panel Replacements = $15,000

Total Replacements = $44,000

Estimated Normal Life = 20 years

Annual Reserve Set Aside for Eventual Replacement

= $44,000 / 20 = $2,200 / year = $0.046 / year

GRAND TOTALS: $52,172 / year $1.087 / year / Sq.Ft.
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General Annual Operating Costs  — Estimate for Calendar Year 2023 - Item 3 Above

Building Insurance

Jobs that  we contract out to 3"“ Party Companies

1) Unit Heater Repairs

2) Snow Removal — Parking Lot

3) Electrical Room Switch/ Breaker Every 2 Years Heat Sense Testing

4) Bay 1 HVAC Repairs & Filter Changes

5) External Roofing Repairs

6) Plumbing — Hot Water Tanks and Maj or Emergencies

7) Sprinkler System Repairs and Annual Testing

8) Concrete Work — Parking Lot

9) Parking Lot Sweeping — Annual

10) Irrigation System — Major Repairs

1 1) Electrical Panel — Breaker Repairs

12) Roof Lighting Repairs & Replacement

Subtotal

Jobs  that Willow Staff does  o r  participates i n

1)Landscaping, Tree Pruning, Lawn Fertilization & Mowing, Weed Spraying

2) Irrigation System — Minor Repairs

3) Interior Lights Replacement — Labour& Fixtures

4) Building Repairs Miscellaneous

5) Cleanup of Misc. Roof Leaks

6) Parking Lot Maintenance & Garbage Cleanup

7) Graffiti Repainting — Maten'al and Labour

8) Fixing Concrete Floors —— Interior

9) Exterior Window Cleaning —— Spring & Fall

10) Interior Painting

11) Electrical — Various Unknowns

12) Ceiling Tile repairs

13) Concrete Stair Repairs

14) Asphalt Patching

15) Truck Bumper Pads

16) Painting Stair Railings

Subtotal

GRAND TOTAL

$50,350

$11,000

$300

$4,500

$1,500

$600

$1,500

$600

$1,300

$7,000

$1,400

$500

$300

EQQQ
$20,100

$8,000

$500

$3,200

$500

$250

$600

$600

$500

$3 00

$200

$400

$300

$600

$2,000

$1,000

m
$19,250
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NOTES

1) Above estimated costs of sections A & B will not include any cost of Willow staff. Such xtsocCcosts

of Willow staff are handled by the: management fee of 9.1%.

2) Section C involves Willow staff doing some or all of this work. Willow staff charges

summarized below includes tools and truck usage and included in the estimated cost of section

C.

Todd Price - $85/ hr

Ronald Price - $65/ hr

Pierre Arsenault — $40/ hr

Willow staff will keep monthly timesheets of their time and the type of work performed.
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SCHEDULE " B "

FORM OF INDEMNITY AGREEMENT

INDEMNITY AGREEMENT

THES AGREEMENT is made effective the 1St day of October, 2017.

BETWEEN:

WILLOW HOLDINGS LTD“,

(the “Landlord”)

- and —

WALLACE & CAREY INC.

(the “Indemnifier”)

WHEREAS:

A. The Landlord is the owner of the lands and buildings located at 5225 — 8th Street NE, Calgary,

Alberta (the “Lands”);

B. By a Lease (the “Lease”) made between the Landlord, as landlord, and the 772921 Alberta Inc.
(the “Tenant”), as tenant, a copy of which is attached hereto as Schedule "A", the Landlord leased
to the Tenant six (6) industrial bays located on the Lands;

C. By a Lease Extension and Amending Agreement (the “Amendment”), a copy of which is attached
hereto as Schedule "B", the Landlord and the Tenant agreed to extend the term of the Lease and

to amend certain provisions of the Lease, as more particularly set out therein; and

D. It is a condition of the Amendment that the Indemnifier enter into an Indemnity Agreement in
favour of the Landlord to ensure the performance of all the Tenant’s obligations under the Lease,
as amended.

NOW THEREFORE for good and valuable consideration (the receipt and sufficiency of which
are acknowledged by the Indemnifier), the Indemnifier agrees with the Landlord as follows:

1. The Indemnifier shall be bound, as principal obligor, to make all payments due by the Tenant, and

to perform all of the obligations of the Tenant under the Lease and any extension, renewal, or
overholding thereof and any period of abandonment by the Tenant, and any possession by the
Landlord on behalf o f  the Tenant, t0 the same extent and with the same effect as  i f  the Indemnifier

was the Tenant named in the Lease as the sole Tenant and, Without limiting the generality of the

foregoing, the Indemnifier shall:

(a) make due and punctual payment of all Basic Rent, Additional Rent, and any other money
payable;

(b) promptly observe and perform of all terms, covenants and conditions contained in the

Lease or in any renewal, extension or overholding thereof on the part of the Tenant to be
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kept, observed and performed; and

(C) indemnify and save harmless the Landlord from and against all losses or damages arising

directly or indirectly from any failure of the Tenant to pay any Basic Rent, Additional

Rent or other money payable, and from any failure of tha Tenant to observe or perform

any of the terms, covenants and conditions on the part of the Tenant to be kept, observed

and performed.

The obligations of the Indemnifier under this Indemnity Agreement are absolute and

unconditional and shall not be released, discharged or reduced, and the rights of the Landlord shall

be in no way be prejudiced or impaired, by any act, default, neglect or omission of the Landlord

or any other person whatsoever, and the Landlord’s right to enforce the obligations of the

Indemnifier shall continue in all such events and nothing but payment and satisfaction in full of

all  money due to  the Landlord under the Lease and any extension, renewal, or  overholding thereof,

and the due observance and performance of all terms, covenants and conditions on the part of the

Tenant to be ObS€I‘V€d and performed shall release the Indemnifier from the Indemnifier’s

obligations under this Indemnity Agreement. Without limiting the generality of the foregoing,

the obligation of the Indemnifier shall not be relea36d, discharged or reduced, and the rights of the

Landlord shall not be prejudiced or impaired by:

(a) the unenforceability of any term or provision of the Lease or any extension, renewal, or _

overholding thereof as against the Tenant;

(b) the termination of any obligations of the Tenant under the Lease by Operation of law or

otherwise or any other event or occurrence which otherwise may have the effect at law of

terminating the existence of obligations of the Tenant under the Lease or any renewal,

extension or overholding thereof;

(0) the bankruptcy, receivership, insolvency or other liquidation 0r creditor's proceedings of

or against the Tenant, or by the winding up or dissolution of the Tenant, or any surrender,

repudiation, disaffirmation or disclaimer of the Lease by the Tenant or a trustee in

bankruptcy of the Tenant, or a Receiver, Receiver-Manager or other creditor or creditor’s

agent;

((1) any waiver or failure by the Landlord to enforce any of the terms or covenants of the

Lease or any renewal, extension or overholding thereof, against the Tenant, the

Indemnifier or any other obligated person, including, Without limitation, any neglect,

delay or forbearance in demanding, requiring 0r enforcing performance or payment of

any obligation or payment, except as to the particular performance or payment which has

been waived;

(c) any amendment, alteration or modification of the Lease and any agreements or other

dealings between the Landlord and the Tenant having the effect of amending, modifying

or altering the Lease or any renewal, extension, or overholding thereof or the obligations

of  the Tenant thereunder, with or without the knowledge or  consent o f  the Indemnifier;

(f) any renewal or extension of the Term or any overholding or other possession by the

Tenant thereafter, or any abandonment o f  the Leased Premises;

(g) the expiration or earlier termination of the Term 0r of any renewal, extension, overholding

or other possession of the Tenant;

(h) the repossession of the Leased Premises by the Landlord on behalf of the Tenant pursuant

to  the terms of  the Lease;
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(i) any proceeding, action, recovery, judgment or collection by the Landlord against the

Tenant or any Indemnifier, guarantor, or other person with regard to the Lease or any

extension, renewal, overholding or other possession by the Tenant of the Leased Premises

or this 01‘ another Indemnity Agreement;

(j) any transfer, assignment or sublease of all or any part of the Leased Premises by the

Tenant or any trustee, receiver, receiver manager or liquidator, or any change of control

of  the Tenant, even if  consented to by the Landlord;

(k) any sale, transfer, assignment, or encumbrance by the Landlord of the Lease (or any

extension, renewal, overholding or other possession by the Tenant), the Leased Premises,

the Building or the Lands;

(1) any relocation, expansion or reduction of the Leased Premises and any resulting changes

to the Lease or any extension, renewal, or overholding thereof; or

(m) any other guarantees, indemnities or additional security accepted by the Landlord.

The obligations of the Indemnifier under this Indemnity Agreement shall continue during the

Term and during any renewal or extension of the Term and during any overholding or other

possession by the Tenant or the sooner termination thereof or the repossession of the Leased

Premises by the Landlord on behalf of the Tenant until all money due to the Landlord has been

paid and all terms, covenants and conditions to be observed or performed by the Tenant have been

observed and performed.

In the event of any default by the Tenant, the Landlord may in its sole discretion bring any actions

or pursue any remedy available directly and immediately against any Indemnifier, and shall not be

required to first proceed against the Tenant or any other Indemnifier, guarantor or other person for

any other remedy available under the Lease, in equity or at law, and the Landlord may apply or

withhold any prepaid rent and security deposit, or other security in favour of the Tenant, and shall

not be required to apply any such prepaid rent and security deposit, or security before bringing any

actions or pursuing any remedy available against the Indemnifier or either of them.

The Indemnifier waives notice of the acceptance of this Indemnity Agreement and of any notice

of non—payment, non-observance, non-performance or default on the part of  the Tenant of any of

the terms, covenants and conditions contained in the Lease or any renewal, extension, overholding

or other possession thereof or the obligations of the Tenant thereunder. Without limiting the

generality of  the foregoing:

(a) All notices, demands and requests which may be or are required to be given to the

Indemnifier shall be in writing and shall be sufficiently given if delivered personally to the

Indemnifier or if mailed prepaid and registered to the address of the Indemnifier as

specified herein. A party may, from time to time by notice in writing to the other, change

that party’s address.

(b) The date of  receipt of any such notice, demand, or request shall be deemed to be the date

of delivery of such notice, demand, or request if delivered; or if mailed as aforesaid it

shall be deemed to be received on the third (3“) day (excluding Saturdays, Sundays, and

statutory holidays in Alberta) next following the date of such mailing, unless there is,

between the date of mailing and actual receipt, a mail strike or other labour dispute which

adversely affects mail service in Alberta, in which case the party giving the notice,

demand, or  request shall deliver such notice, demand, or request by an alternative method.

(0) Any notices under this Indemnity shall be given to the Landlord as provided in the Lease.
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The Landlord shall not be obliged to exercise its remedies against the Tenant or any other person

or against the Leased Premises or to exhaust any security given by the Tenant before demanding

payment of monies or performance of covenants by the Indemnifier or otherwise enforcing this

Indemnity Agreement against the Indemnifier.

This Indemnity Agreement shall apply to and bind the heirs, executors, administrators, successors

and assigns of the Indemnifier, and shall enure to the benefit of and be enforceable by the Landlord

and the Landlord’s successors, transferees and assigns. Any assignment by the Landlord of its

interest in the Lease operates as an assignment to such assignee of the benefit of this Indemnity

Agreement.

If the Indemnifier consists of more than one person or entity, their covenants and obligations are

joint and several and binding upon each of them, and the release of one or more such Indemnifier

does not release any other Indemnifier or the Tenant.

The grammatical changes required to make the provisions of this Indemnity Agreement apply in

the plural sense where the Indemnificr comprises more than one person and to corporations, firms,

partnerships, or individuals male or female, will be assumed as though in each case fully

expressed, and if the Indemnifier consists of more than one person, the obligations of the

Indemnifier shall be deemed to be joint and several obligations of each such person. This

Indemnity Agreement shall be construed in accordance With the laws of Alberta.

The Indemnifier acknowledges receipt of a copy of the Lease and covenants, represents and

warrants that it has full power, capacity and authority to enter into this Indemnity Agreement and

to perform its obligations hereunder. No modification of this Indemnity Agreement shall be

effective unless it is in writing and is executed by both the Indemnifier and the Landlord.

The Indemnifier acknowledges being advised to receive independent legal advice about this

Indemnity Agreement prior to executing same, and has received or hereby waives such advice.

Whenever any reference is made in this Indemnity Agreement or the obligations of the Tenant

under the Lease, such reference shall be deemed to include any and all agreements and instruments

executed by the Tenant in connection with the Lease or pursuant to the Lease and which relate to

the Leased Premises. Any capitalized word or phrase used in and not defined in this Indemnity

Agreement shall have the meaning given to it in the Lease.

IN WITNESS WHEREOF the Landlord and Indemnifier has executed this Indemnity Agreement

as  of  the date first written above.

LANDLORD: INDEMNIFIER:

WILLOW HOLDINGS LTD. WALLACE & CAREY INC.

P e r I M W W  Per: AQQW 
187‘

I/we have the authority to bind the corporation.

Name: 34¢};k M W  
//

Title: D ;  pa 014D,—

Name:

Title:

Name: BA/M M-"fi léagi
Title: s v p  awe s’coepoekmbeumpmf

Name:

Title:

I/We have the authority to bind the corporation.





































































 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “C” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 

 
 



LAND TITLE CERTIFICATE

S
LINC TITLE NUMBERSHORT LEGAL

0019 265 678 051 463 4825235JK;A

LEGAL DESCRIPTION
PLAN 5235JK

BLOCK A

EXCEPTING THEREOUT ALL MINES AND MINERALS

AREA: 8.4 HECTARES (20.75 ACRES) MORE OR LESS

ESTATE: FEE SIMPLE

ATS REFERENCE: 5;1;22;14;SW

MUNICIPALITY: CITY OF CALGARY

REFERENCE NUMBER: 001 266 272

CONSIDERATIONDOCUMENT TYPE VALUE
REGISTERED OWNER(S)

051 463 482 TRANSFER OF LAND $3,050,000 $3,050,000

-----------------------------------------------------------------------------

REGISTRATION DATE(DMY)

06/12/2005

-----------------------------------------------------------------------------

OWNERS

SPRUCE IT UP LAND CORP.

OF 5445-8 ST NE

CALGARY

ALBERTA T2K 5R9

(DATA UPDATED BY: CHANGE OF ADDRESS 181235675)

(DATA UPDATED BY: CHANGE OF NAME 201115405)

-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

UTILITY RIGHT OF WAY03/12/19496453GC  .
GRANTEE - CANADIAN WESTERN NATURAL GAS COMPANY

LIMITED.

AS TO PORTION OR PLAN:GL85

28/07/1967917KA   . RESTRICTIVE COVENANT

21/11/2000001 332 857 CAVEAT

( CONTINUED )



-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

2PAGE
# 051 463 482

RE : ROADWAY

CAVEATOR - HER MAJESTY THE QUEEN IN RIGHT OF

ALBERTA

AS REPRESENTED BY THE MINISTER OF INFRACTURE

C/O LANDS ADMIN, HIGHWAY & ROADSIDE PLANNING

TECHNICAL STANDARDS BRANCH

2 FLR, TWIN ATRIA BLDG

4999-98 AVE

EDMONTON

ALBERTA T6B2X3

AGENT - JARRETT BEREZANSKI

06/12/2005051 463 483 MORTGAGE
MORTGAGEE - 772921 ALBERTA INC.

C/O WALLACE & CAREY INC

5445 8 ST NE

CALGARY

ALBERTA T2K5R9

ORIGINAL PRINCIPAL AMOUNT: $4,000,000

06/12/2005051 463 484 CAVEAT
RE : ASSIGNMENT OF RENTS AND LEASES

CAVEATOR - 772921 ALBERTA INC.

ATTN: ROBERT T HOUSMAN

C/O GOWLING LAFLEUR HENDERSON LLP

1400,700 2 ST SW

CALGARY

ALBERTA T2P4V5

AGENT - ROBERT T HOUSMAN

07/12/2010101 354 558 CAVEAT
RE : LEASE INTEREST

CAVEATOR - ROGERS COMMUNICATIONS INC.

C/O DALE R. SPACKMAN

PARLEE MCLAWS

2400 SUNCOR ENERGY CENTRE

150- 6 AVENUE SW

CALGARY

ALBERTA T2P3Y7

AGENT - DALE R SPACKMAN

     (DATA UPDATED BY: TRANSFER OF CAVEAT

     111306281)

08/02/2022221 026 290 MORTGAGE
MORTGAGEE - CANADIAN WESTERN BANK.

CREDIT SUPPORT-PRAIRIES REGIONAL CENTRE

300,606-4TH STREET  SW

CALGARY

ALBERTA T2P1T1

( CONTINUED )



-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

3PAGE
# 051 463 482

ORIGINAL PRINCIPAL AMOUNT: $12,000,000

08/02/2022221 026 291 CAVEAT
RE : ASSIGNMENT OF RENTS AND LEASES

CAVEATOR - CANADIAN WESTERN BANK.

CREDIT SUPPORT-PRAIRIES REGIONAL CENTRE

300,606-4TH STREET  SW

CALGARY

ALBERTA T2P1T1

AGENT - MOHAMMED ALI MEMON

08/02/2022221 026 292 POSTPONEMENT
OF MORT 051463483 CAVE 051463484

TO MORT 221026290 CAVE 221026291

12/09/2023231 275 608 MORTGAGE
MORTGAGEE - CANADIAN IMPERIAL BANK OF COMMERCE.

199 BAY STREET, 4TH FLOOR

TORONTO

ONTARIO M5L1A2

ORIGINAL PRINCIPAL AMOUNT: $65,000,000

12/09/2023231 275 609 POSTPONEMENT
OF MORT 051463483 CAVE 051463484

TO MORT 231275608

011TOTAL INSTRUMENTS:

*END OF CERTIFICATE*

ORDER NUMBER:

CUSTOMER FILE NUMBER:

48804603

1000305633LP

THE REGISTRAR OF TITLES CERTIFIES THIS TO BE AN 

ACCURATE REPRODUCTION OF THE CERTIFICATE OF 

TITLE REPRESENTED HEREIN THIS  6 DAY OF 

NOVEMBER, 2023 AT 12:08 P.M.

( CONTINUED )



PAGE

# 051 463 482

4

THIS ELECTRONICALLY TRANSMITTED LAND TITLES PRODUCT IS INTENDED 

FOR THE SOLE USE OF THE ORIGINAL PURCHASER, AND NONE OTHER, 

SUBJECT TO WHAT IS SET OUT IN THE PARAGRAPH BELOW.

THE ABOVE PROVISIONS DO NOT PROHIBIT THE ORIGINAL PURCHASER FROM

INCLUDING THIS UNMODIFIED PRODUCT IN ANY REPORT, OPINION, 

APPRAISAL OR OTHER ADVICE PREPARED BY THE ORIGINAL PURCHASER AS 

PART OF THE ORIGINAL PURCHASER APPLYING PROFESSIONAL, CONSULTING 

OR TECHNICAL EXPERTISE FOR THE BENEFIT OF CLIENT(S).



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “D” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 

 
 



LAND TITLE CERTIFICATE

S
LINC TITLE NUMBERSHORT LEGAL

0018 511 544 071 176 4668031JK;A;5

LEGAL DESCRIPTION
PLAN 8031JK

BLOCK A

LOT 5

EXCEPTING THEREOUT ALL MINES AND MINERALS

AREA: 7.85 HECTARES (19.4 ACRES) MORE OR LESS

ESTATE: FEE SIMPLE

ATS REFERENCE: 5;2;25;32;NW

MUNICIPALITY: ROCKY VIEW COUNTY

REFERENCE NUMBER: 821 079 176

CONSIDERATIONDOCUMENT TYPE VALUE
REGISTERED OWNER(S)

071 176 466 TRANSFER OF LAND $3,500,000 $3,500,000

-----------------------------------------------------------------------------

REGISTRATION DATE(DMY)

13/04/2007

-----------------------------------------------------------------------------

OWNERS

RIDGE MEADOWS PROPERTIES LTD.

OF 202, 1812-4 STREET SW

CALGARY

ALBERTA T2S 1W1

(DATA UPDATED BY: CHANGE OF NAME 131332023)

-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

AGREEMENT11/02/19692381KI  .
"DEFERRED RESERVE COVENANT"

06/08/19705121KR  . UTILITY RIGHT OF WAY
GRANTEE - ENMAX POWER CORPORATION.

AS TO PORTION OR PLAN:7180JK

"PTN WITHIN E. 20' OF THE W 660' OF N 2574' OF BLK

A"

( CONTINUED )



-----------------------------------------------------------------------------

DATE (D/M/Y) PARTICULARS

ENCUMBRANCES, LIENS & INTERESTS

REGISTRATION

-----------------------------------------------------------------------------
NUMBER

2PAGE
# 071 176 466

     (DATA UPDATED BY: TRANSFER OF UTILITY RIGHT

     OF WAY 951123497)

     (DATA UPDATED BY: TRANSFER OF UTILITY RIGHT

     OF WAY 001287038)

08/02/2022221 026 290 MORTGAGE
MORTGAGEE - CANADIAN WESTERN BANK.

CREDIT SUPPORT-PRAIRIES REGIONAL CENTRE

300,606-4TH STREET  SW

CALGARY

ALBERTA T2P1T1

ORIGINAL PRINCIPAL AMOUNT: $12,000,000

08/02/2022221 026 291 CAVEAT
RE : ASSIGNMENT OF RENTS AND LEASES

CAVEATOR - CANADIAN WESTERN BANK.

CREDIT SUPPORT-PRAIRIES REGIONAL CENTRE

300,606-4TH STREET  SW

CALGARY

ALBERTA T2P1T1

AGENT - MOHAMMED ALI MEMON

12/09/2023231 275 608 MORTGAGE
MORTGAGEE - CANADIAN IMPERIAL BANK OF COMMERCE.

199 BAY STREET, 4TH FLOOR

TORONTO

ONTARIO M5L1A2

ORIGINAL PRINCIPAL AMOUNT: $65,000,000

005TOTAL INSTRUMENTS:

*END OF CERTIFICATE*

ORDER NUMBER:

CUSTOMER FILE NUMBER:

48804603

1000305633LP

THE REGISTRAR OF TITLES CERTIFIES THIS TO BE AN 

ACCURATE REPRODUCTION OF THE CERTIFICATE OF 

TITLE REPRESENTED HEREIN THIS  6 DAY OF 

NOVEMBER, 2023 AT 12:08 P.M.

( CONTINUED )



PAGE

# 071 176 466

3

THIS ELECTRONICALLY TRANSMITTED LAND TITLES PRODUCT IS INTENDED 

FOR THE SOLE USE OF THE ORIGINAL PURCHASER, AND NONE OTHER, 

SUBJECT TO WHAT IS SET OUT IN THE PARAGRAPH BELOW.

THE ABOVE PROVISIONS DO NOT PROHIBIT THE ORIGINAL PURCHASER FROM

INCLUDING THIS UNMODIFIED PRODUCT IN ANY REPORT, OPINION, 

APPRAISAL OR OTHER ADVICE PREPARED BY THE ORIGINAL PURCHASER AS 

PART OF THE ORIGINAL PURCHASER APPLYING PROFESSIONAL, CONSULTING 

OR TECHNICAL EXPERTISE FOR THE BENEFIT OF CLIENT(S).



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “E” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 

 
 

































 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “F” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 

 
 



Exact Result(s) Only Found

NOTE:

A complete Search may result in a Report of Exact and Inexact Matches.
Be sure to read the reports carefully.

Search ID #: Z16741413 Date of Search: 2023-Nov-06 Time of Search: 11:58:03

Business Debtor Search For:
772921 ALBERTA INC.

WEST-END REGISTRATIONS LICENSING & SEARCHES 
LTD. (P158)

10011 170 STREET
EDMONTON, AB T5P 4R5

Transmitting Party

 Party Code: 50076967
      Phone #: 780 483 8211
Reference #: 04937961-EDD3 5 
3774

Page 1 of 6

Personal Property Registry

Search Results Report

Search ID #: Z16741413



Business Debtor Search For:

772921 ALBERTA INC.

Search ID #: Z16741413 Date of Search: 2023-Nov-06 Time of Search: 11:58:03

   
Registration Number: 17090532361 Registration Type: SECURITY AGREEMENT

Registration Date: 2017-Sep-05 Registration Status: Current

Expiry Date: 2027-Sep-05 23:59:59

Exact Match on: Debtor No: 3

Amendments to Registration

18041220699 Amendment 2018-Apr-12

20013108999 Amendment 2020-Jan-31

20013109389 Amendment 2020-Jan-31

20060122795 Amendment 2020-Jun-01

20062216769 Amendment 2020-Jun-22

Debtor(s) 
Block

1 CAREY MANAGEMENT INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

2 1204248 ALBERTA INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

3 772921 ALBERTA INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Page 2 of 6

Personal Property Registry

Search Results Report

Search ID #: Z16741413



Block

4 ELITE FOODS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
18041220699

Block

5 ELITE INTERNATIONAL FOODS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20013109389

Block

6 LOUDON BROS. LIMITED
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

7 MUIRFIELD LAKES GOLF CLUB LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

8 REGNECK ENTERPRISES LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20062216769

Block

9 RETLOGISTICS INC.
243 BAYSIDE POINT SW
AIRDRIE, AB T4B 2X5

Status
Current

Block

10 RICAL SALES AND LOGISTICS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

11 RIDGE MEADOWS PROPERTIES LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

12 WALLACE & CAREY INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Page 3 of 6

Personal Property Registry

Search Results Report

Search ID #: Z16741413



Collateral: General
Block Description Status

1 ALL PRESENT AND AFTER ACQUIRED PERSONAL PROPERTY OF THE DEBTORS. Current

Block

13 ELITE INTERNATIONAL FOODS INC.
5445 - 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20013109389

Block

14 SPRUCE IT UP LAND CORP.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current by 
20060122795

Secured Party / Parties
Block

1 CANADIAN IMPERIAL BANK OF COMMERCE, AS AGENT
SUITE 500, 595 BAY STREET
TORONTO, ON M5G 2C2

Status
Deleted by 
20013108999

Block

2 CANADIAN IMPERIAL BANK OF COMMERCE, AS AGENT
SUITE 500, 595 BAY STREET
TORONTO, ON M5G 2C2

Status
Current by 
20013108999

Email: mailbox.x_sec_mail@cibc.com

Particulars
Block

1

Additional Information

The amendment to delete the Debtor Elite Foods Inc. (Block 4) ("Foods") and add Elite 
International Foods Inc. ("International") is made as a result of an amalgamation between 
Foods and International effective October 29, 2017.

Status

Current By 
18041220699

Block

2

Additional Information

The amendment to delete Debtors 1204248 Alberta Inc. (Block 2) ("1204"), Muirfield Lakes 
Golf Club Ltd. (Block 7) ("Muirfield") and RiCal Sales and Logistics Inc. (Block 10) ("RiCal") 
is made as a result of an amalgamation between 1204, Muirfield and RiCal to form Spruce 
It Up Land Corp. effective June 1, 2020.

Status

Current By 
20060122795

Page 4 of 6

Personal Property Registry

Search Results Report

Search ID #: Z16741413



Business Debtor Search For:

772921 ALBERTA INC.

Search ID #: Z16741413 Date of Search: 2023-Nov-06 Time of Search: 11:58:03

   
Registration Number: 21102211955 Registration Type: SECURITY AGREEMENT

Registration Date: 2021-Oct-22 Registration Status: Current

Expiry Date: 2026-Oct-22 23:59:59

Exact Match on: Debtor No: 1

Debtor(s) 
Block

1 772921 ALBERTA INC.
5445 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Secured Party / Parties
Block

1 CANADIAN WESTERN BANK
SUITE 300, 606 - 4TH STREET SW
CALGARY, AB T2P 1T1

Status
Current

Email: CSPR.CollSec@cwbank.com

Page 5 of 6

Personal Property Registry

Search Results Report

Search ID #: Z16741413



Result Complete

Collateral: General
Block Description Status

1 ALL PRESENT AND AFTER-ACQUIRED PERSONAL PROPERTY RELATING TO, 
LOCATED UPON, OR USED PREDOMINANTLY IN CONNECTION WITH, THE LANDS 
LOCATED AT AND LEGALLY DESCRIBED AS FOLLOWS:

5445 - 8TH STREET NE, CALGARY, ALBERTA

PLAN 7911396
BLOCK 1
LOT 3
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS

PLAN 7911396
BLOCK 1
LOT 4
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS

AND ANY OTHER LEGAL DESCRIPTION BY WHICH THE SAID LANDS MAY BE 
DESCRIBED WHETHER BY SUBDIVISION, CONDOMINIUMIZATION OR OTHERWISE, 
OR WHICH IS NOW OR AT ANY TIME MAY BE ANNEXED TO, COMPRISED IN, 
PERTAINING OR RELATING TO OR USED IN CONNECTION WITH THE SAID LANDS 
AND ALL ACCESSORIES THERETO AND SUBSTITUTIONS THEREFORE AND THE 
DEBTOR'S INTEREST IN ANY PRESENT OR HEREAFTER ACQUIRED RENTS, BOOK 
DEBTS AND SECURITY DEPOSITS RELATING TO THE SAID LANDS, TOGETHER 
WITH ALL DOCUMENTS, WRITINGS, PAPERS, BOOKS OF ACCOUNT AND RECORDS 
RELATING TO THE FOREGOING AND ALL RIGHTS AND INTERESTS THEREIN.
PROCEEDS: ALL PRESENTLY OWNED AND HEREAFTER ACQUIRED PERSONAL 
PROPERTY OF THE DEBTOR RELATING TO THE FOREGOING.

Current

Page 6 of 6

Personal Property Registry

Search Results Report

Search ID #: Z16741413



Exact Result(s) Only Found

NOTE:

A complete Search may result in a Report of Exact and Inexact Matches.
Be sure to read the reports carefully.

Search ID #: Z16741407 Date of Search: 2023-Nov-06 Time of Search: 11:57:07

Business Debtor Search For:
RIDGE MEADOWS PROPERTIES LTD.

WEST-END REGISTRATIONS LICENSING & SEARCHES 
LTD. (P158)

10011 170 STREET
EDMONTON, AB T5P 4R5

Transmitting Party

 Party Code: 50076967
      Phone #: 780 483 8211
Reference #: 04937955-EDD3 5 
3774

Page 1 of 8

Personal Property Registry

Search Results Report

Search ID #: Z16741407



Business Debtor Search For:

RIDGE MEADOWS PROPERTIES LTD.

Search ID #: Z16741407 Date of Search: 2023-Nov-06 Time of Search: 11:57:07

   
Registration Number: 17090532361 Registration Type: SECURITY AGREEMENT

Registration Date: 2017-Sep-05 Registration Status: Current

Expiry Date: 2027-Sep-05 23:59:59

Exact Match on: Debtor No: 11

Amendments to Registration

18041220699 Amendment 2018-Apr-12

20013108999 Amendment 2020-Jan-31

20013109389 Amendment 2020-Jan-31

20060122795 Amendment 2020-Jun-01

20062216769 Amendment 2020-Jun-22

Debtor(s) 
Block

1 CAREY MANAGEMENT INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

2 1204248 ALBERTA INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

3 772921 ALBERTA INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Page 2 of 8

Personal Property Registry

Search Results Report

Search ID #: Z16741407



Block

4 ELITE FOODS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
18041220699

Block

5 ELITE INTERNATIONAL FOODS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20013109389

Block

6 LOUDON BROS. LIMITED
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

7 MUIRFIELD LAKES GOLF CLUB LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

8 REGNECK ENTERPRISES LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20062216769

Block

9 RETLOGISTICS INC.
243 BAYSIDE POINT SW
AIRDRIE, AB T4B 2X5

Status
Current

Block

10 RICAL SALES AND LOGISTICS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

11 RIDGE MEADOWS PROPERTIES LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

12 WALLACE & CAREY INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Page 3 of 8

Personal Property Registry

Search Results Report

Search ID #: Z16741407



Collateral: General
Block Description Status

1 ALL PRESENT AND AFTER ACQUIRED PERSONAL PROPERTY OF THE DEBTORS. Current

Block

13 ELITE INTERNATIONAL FOODS INC.
5445 - 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20013109389

Block

14 SPRUCE IT UP LAND CORP.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current by 
20060122795

Secured Party / Parties
Block

1 CANADIAN IMPERIAL BANK OF COMMERCE, AS AGENT
SUITE 500, 595 BAY STREET
TORONTO, ON M5G 2C2

Status
Deleted by 
20013108999

Block

2 CANADIAN IMPERIAL BANK OF COMMERCE, AS AGENT
SUITE 500, 595 BAY STREET
TORONTO, ON M5G 2C2

Status
Current by 
20013108999

Email: mailbox.x_sec_mail@cibc.com

Particulars
Block

1

Additional Information

The amendment to delete the Debtor Elite Foods Inc. (Block 4) ("Foods") and add Elite 
International Foods Inc. ("International") is made as a result of an amalgamation between 
Foods and International effective October 29, 2017.

Status

Current By 
18041220699

Block

2

Additional Information

The amendment to delete Debtors 1204248 Alberta Inc. (Block 2) ("1204"), Muirfield Lakes 
Golf Club Ltd. (Block 7) ("Muirfield") and RiCal Sales and Logistics Inc. (Block 10) ("RiCal") 
is made as a result of an amalgamation between 1204, Muirfield and RiCal to form Spruce 
It Up Land Corp. effective June 1, 2020.

Status

Current By 
20060122795

Page 4 of 8

Personal Property Registry

Search Results Report

Search ID #: Z16741407



Business Debtor Search For:

RIDGE MEADOWS PROPERTIES LTD.

Search ID #: Z16741407 Date of Search: 2023-Nov-06 Time of Search: 11:57:07

   
Registration Number: 21102212365 Registration Type: SECURITY AGREEMENT

Registration Date: 2021-Oct-22 Registration Status: Current

Expiry Date: 2026-Oct-22 23:59:59

Exact Match on: Debtor No: 1

Debtor(s) 
Block

1 RIDGE MEADOWS PROPERTIES LTD.
5445 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Secured Party / Parties
Block

1 CANADIAN WESTERN BANK
SUITE 300, 606 - 4TH STREET SW
CALGARY, AB T2P 1T1

Status
Current

Email: CSPR.CollSec@cwbank.com

Page 5 of 8

Personal Property Registry

Search Results Report

Search ID #: Z16741407



Collateral: General
Block Description Status

1 ALL PRESENT AND AFTER-ACQUIRED PERSONAL PROPERTY RELATING TO, 
LOCATED UPON, OR USED PREDOMINANTLY IN CONNECTION WITH, THE LANDS 
LOCATED AT AND LEGALLY DESCRIBED AS FOLLOWS:

255156 RANGE ROAD 25, ROCKY VIEW COUNTY, ALBERTA

PLAN 8031JK
BLOCK A
LOT 5
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 7.85 HECTARES (19.4 ACRES) MORE OR LESS

AND ANY OTHER LEGAL DESCRIPTION BY WHICH THE SAID LANDS MAY BE 
DESCRIBED WHETHER BY SUBDIVISION, CONDOMINIUMIZATION OR OTHERWISE, 
OR WHICH IS NOW OR AT ANY TIME MAY BE ANNEXED TO, COMPRISED IN, 
PERTAINING OR RELATING TO OR USED IN CONNECTION WITH THE SAID LANDS 
AND ALL ACCESSORIES THERETO AND SUBSTITUTIONS THEREFORE AND THE 
DEBTOR'S INTEREST IN ANY PRESENT OR HEREAFTER ACQUIRED RENTS, BOOK 
DEBTS AND SECURITY DEPOSITS RELATING TO THE SAID LANDS, TOGETHER 
WITH ALL DOCUMENTS, WRITINGS, PAPERS, BOOKS OF ACCOUNT AND RECORDS 
RELATING TO THE FOREGOING AND ALL RIGHTS AND INTERESTS THEREIN.
PROCEEDS: ALL PRESENTLY OWNED AND HEREAFTER ACQUIRED PERSONAL 
PROPERTY OF THE DEBTOR RELATING TO THE FOREGOING.

Current

Page 6 of 8

Personal Property Registry

Search Results Report

Search ID #: Z16741407



Business Debtor Search For:

RIDGE MEADOWS PROPERTIES LTD.

Search ID #: Z16741407 Date of Search: 2023-Nov-06 Time of Search: 11:57:07

   
Registration Number: 22063011827 Registration Type: SECURITY AGREEMENT

Registration Date: 2022-Jun-30 Registration Status: Current

Expiry Date: 2026-Jun-30 23:59:59

Exact Match on: Debtor No: 1

Amendments to Registration

22100314235 Amendment 2022-Oct-03

23022203289 Amendment 2023-Feb-22

Debtor(s) 
Block

1 RIDGE MEADOWS PROPERTIES LTD
5445 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

2 RIDGE MEADOWS GOLF COURSE
5445 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

3 SPRUCE IT UP GARDEN CENTRE INC
5445 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Secured Party / Parties
Block

1 CWB NATIONAL LEASING INC.
1525 BUFFALO PLACE
WINNIPEG, MB R3T 1L9

Status
Current

Phone #: 204 954 9000 Fax #: 866 814 4752

Email: ppsa.adminstration@cwbnationalleasing.com

Page 7 of 8

Personal Property Registry
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Search ID #: Z16741407



Result Complete

Collateral: General
Block Description Status

1 ALL TORO UTILITY VEHICLES, TORO TURF SPRAYER, TORO TOPDRESSER OF 
EVERY NATURE OR KIND DESCRIBED IN AGREEMENT NUMBER 3087844, 
BETWEEN THE SECURED PARTY AND THE DEBTOR, AS AMENDED FROM TIME TO 
TIME, TOGETHER WITH ALL ATTACHMENTS, ACCESSORIES, SUBSTITUTIONS AND 
PROCEEDS OF ANY KIND DERIVED DIRECTLY OR INDIRECTLY THEREFROM.

Current

Collateral: Serial Number Goods
Block Serial Number Year Make and Model Category Status

1 412234916 2022 Toro Workman MDX MV - Motor Vehicle Current

2 412677742 2022 Toro Multi Pro 1750 MV - Motor Vehicle Current By 
22100314235

3 412234940 2022 Toro Workman MDX MV - Motor Vehicle Current By 
22100314235

4 412801581 2022 Toro ProPass 200 Base Top MV - Motor Vehicle Current By 
23022203289

Particulars
Block

1

Additional Information

Purchase Money Security Interest.

Status

Current
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Both Exact and Inexact Result(s) Found

NOTE:

A complete Search may result in a Report of Exact and Inexact Matches.
Be sure to read the reports carefully.

Search ID #: Z16741485 Date of Search: 2023-Nov-06 Time of Search: 12:08:04

Business Debtor Search For:
SPRUCE IT UP LAND CORP.

WEST-END REGISTRATIONS LICENSING & SEARCHES 
LTD. (P158)

10011 170 STREET
EDMONTON, AB T5P 4R5

Transmitting Party

 Party Code: 50076967
      Phone #: 780 483 8211
Reference #: 04938048-141952

Page 1 of 7

Personal Property Registry

Search Results Report

Search ID #: Z16741485



Business Debtor Search For:

SPRUCE IT UP LAND CORP.

Search ID #: Z16741485 Date of Search: 2023-Nov-06 Time of Search: 12:08:04

   
Registration Number: 17090532361 Registration Type: SECURITY AGREEMENT

Registration Date: 2017-Sep-05 Registration Status: Current

Expiry Date: 2027-Sep-05 23:59:59

Exact Match on: Debtor No: 14

Amendments to Registration

18041220699 Amendment 2018-Apr-12

20013108999 Amendment 2020-Jan-31

20013109389 Amendment 2020-Jan-31

20060122795 Amendment 2020-Jun-01

20062216769 Amendment 2020-Jun-22

Debtor(s) 
Block

1 CAREY MANAGEMENT INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

2 1204248 ALBERTA INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

3 772921 ALBERTA INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current
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Block

4 ELITE FOODS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
18041220699

Block

5 ELITE INTERNATIONAL FOODS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20013109389

Block

6 LOUDON BROS. LIMITED
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

7 MUIRFIELD LAKES GOLF CLUB LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

8 REGNECK ENTERPRISES LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20062216769

Block

9 RETLOGISTICS INC.
243 BAYSIDE POINT SW
AIRDRIE, AB T4B 2X5

Status
Current

Block

10 RICAL SALES AND LOGISTICS INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20060122795

Block

11 RIDGE MEADOWS PROPERTIES LTD.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Block

12 WALLACE & CAREY INC.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current
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Collateral: General
Block Description Status

1 ALL PRESENT AND AFTER ACQUIRED PERSONAL PROPERTY OF THE DEBTORS. Current

Block

13 ELITE INTERNATIONAL FOODS INC.
5445 - 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Deleted by 
20013109389

Block

14 SPRUCE IT UP LAND CORP.
5445-8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current by 
20060122795

Secured Party / Parties
Block

1 CANADIAN IMPERIAL BANK OF COMMERCE, AS AGENT
SUITE 500, 595 BAY STREET
TORONTO, ON M5G 2C2

Status
Deleted by 
20013108999

Block

2 CANADIAN IMPERIAL BANK OF COMMERCE, AS AGENT
SUITE 500, 595 BAY STREET
TORONTO, ON M5G 2C2

Status
Current by 
20013108999

Email: mailbox.x_sec_mail@cibc.com

Particulars
Block

1

Additional Information

The amendment to delete the Debtor Elite Foods Inc. (Block 4) ("Foods") and add Elite 
International Foods Inc. ("International") is made as a result of an amalgamation between 
Foods and International effective October 29, 2017.

Status

Current By 
18041220699

Block

2

Additional Information

The amendment to delete Debtors 1204248 Alberta Inc. (Block 2) ("1204"), Muirfield Lakes 
Golf Club Ltd. (Block 7) ("Muirfield") and RiCal Sales and Logistics Inc. (Block 10) ("RiCal") 
is made as a result of an amalgamation between 1204, Muirfield and RiCal to form Spruce 
It Up Land Corp. effective June 1, 2020.

Status

Current By 
20060122795

Page 4 of 7

Personal Property Registry

Search Results Report

Search ID #: Z16741485



Business Debtor Search For:

SPRUCE IT UP LAND CORP.

Search ID #: Z16741485 Date of Search: 2023-Nov-06 Time of Search: 12:08:04

   
Registration Number: 21102212109 Registration Type: SECURITY AGREEMENT

Registration Date: 2021-Oct-22 Registration Status: Current

Expiry Date: 2026-Oct-22 23:59:59

Exact Match on: Debtor No: 1

Debtor(s) 
Block

1 SPRUCE IT UP LAND CORP.
5445 8TH STREET NE
CALGARY, AB T2K 5R9

Status
Current

Secured Party / Parties
Block

1 CANADIAN WESTERN BANK
SUITE 300, 606 - 4TH STREET SW
CALGARY, AB T2P 1T1

Status
Current

Email: CSPR.CollSec@cwbank.com
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Collateral: General
Block Description Status

1 ALL PRESENT AND AFTER-ACQUIRED PERSONAL PROPERTY RELATING TO, 
LOCATED UPON, OR USED PREDOMINANTLY IN CONNECTION WITH, THE LANDS 
LOCATED AT AND LEGALLY DESCRIBED AS FOLLOWS:

159 - 210 AVENUE SE, CALGARY, ALBERTA

PLAN 5235JK
BLOCK A
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 8.4 HECTARES (20.75 ACRES) MORE OR LESS

AND ANY OTHER LEGAL DESCRIPTION BY WHICH THE SAID LANDS MAY BE 
DESCRIBED WHETHER BY SUBDIVISION, CONDOMINIUMIZATION OR OTHERWISE, 
OR WHICH IS NOW OR AT ANY TIME MAY BE ANNEXED TO, COMPRISED IN, 
PERTAINING OR RELATING TO OR USED IN CONNECTION WITH THE SAID LANDS 
AND ALL ACCESSORIES THERETO AND SUBSTITUTIONS THEREFORE AND THE 
DEBTOR'S INTEREST IN ANY PRESENT OR HEREAFTER ACQUIRED RENTS, BOOK 
DEBTS AND SECURITY DEPOSITS RELATING TO THE SAID LANDS, TOGETHER 
WITH ALL DOCUMENTS, WRITINGS, PAPERS, BOOKS OF ACCOUNT AND RECORDS 
RELATING TO THE FOREGOING AND ALL RIGHTS AND INTERESTS THEREIN.
PROCEEDS: ALL PRESENTLY OWNED AND HEREAFTER ACQUIRED PERSONAL 
PROPERTY OF THE DEBTOR RELATING TO THE FOREGOING.

Current
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Note:

The following is a list of matches closely approximating your Search Criteria,
which is included for your convenience and protection.

Debtor Name / Address Reg.#

SPRUCE TOP LUMBER SALES LTD.
E-1791 DUBLIN AVE
WINNIPEG, MB R3H 1A9

99021001880

SECURITY AGREEMENT

Result Complete
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PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services

Business Debtor Search - "772921 ALBERTA INC." | Page 1 of 6

Business Debtor - "772921 ALBERTA INC."

Search Date and Time:
Account Name:

November 6, 2023 at 11:00:02 am Pacific time
Not available.

TABLE OF CONTENTS
2 Matches in 2 Registrations in Report Exact Matches: 2 (*) Total Search Report Pages: 6

Base
Registration

Base Registration
Date

Debtor Name Page

1 249437K September 5, 2017 * 772921 ALBERTA INC 2

2 322220N October 22, 2021 * 772921 ALBERTA INC. 5



PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services

Business Debtor Search - "772921 ALBERTA INC." | Page 2 of 6

Base Registration Number: 249437K

Registration Description: PPSA SECURITY AGREEMENT
Act: PERSONAL PROPERTY SECURITY ACT
Base Registration Date and Time: September 5, 2017 at 2:25:09 pm Pacific time
Current Expiry Date and Time: September 5, 2027 at 11:59:59 pm Pacific time 

Expiry date includes subsequent registered renewal(s)

Trust Indenture: No

CURRENT REGISTRATION INFORMATION
(as of November 6, 2023 at 11:00:02 am Pacific time)

Secured Party Information

CANADIAN IMPERIAL BANK OF
COMMERCE, AS AGENT

Address
595 BAY ST, STE 500
TORONTO ON
M5G 2C2 Canada

Debtor Information

772921 ALBERTA INC Address
5445 - 8TH ST NE
CALGARY AB
T2K 5R9 Canada

WALLACE & CAREY INC Address
5445 - 8TH ST NE
CALGARY AB
T2K 5R9 Canada

Vehicle Collateral
None



PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services

Business Debtor Search - "772921 ALBERTA INC." | Page 3 of 6

General Collateral

Base Registration General Collateral:

ALL PRESENT AND AFTER ACQUIRED PERSONAL PROPERTY OF THE DEBTORS AND, WITHOUT 
LIMITATION, ALL FIXTURES, CROPS AND LICENCES. 

Original Registering Party

MILLER THOMSON LLP Address
400 - 725 GRANVILLE STREET
VANCOUVER BC
V7Y 1G5 Canada



PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services

Business Debtor Search - "772921 ALBERTA INC." | Page 4 of 6

HISTORY
(Showing most recent first)

DEBTOR RELEASE

Registration Date and Time: June 22, 2020 at 10:36:58 am Pacific time
Registration Number: 290628M

Debtor Information

REGNECK ENTERPRISES LTD
DELETED

Address
5445 - 8TH ST NE
CALGARY AB
T2K 5R9 Canada

Registering Party Information

NORTON ROSE FULBRIGHT
CANADA LLP (ML/MT)

Address
222 BAY STREET, SUITE 3000
TORONTO ON
M5K 1E7 Canada



PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services

Business Debtor Search - "772921 ALBERTA INC." | Page 5 of 6

Base Registration Number: 322220N

Registration Description: PPSA SECURITY AGREEMENT
Act: PERSONAL PROPERTY SECURITY ACT
Base Registration Date and Time: October 22, 2021 at 10:36:28 am Pacific time
Current Expiry Date and Time: October 22, 2026 at 11:59:59 pm Pacific time 

Expiry date includes subsequent registered renewal(s)

Trust Indenture: No

CURRENT REGISTRATION INFORMATION
(as of November 6, 2023 at 11:00:02 am Pacific time)

Secured Party Information

CANADIAN WESTERN BANK Address
300, 606 - 4 TH STREET S.W.
CALGARY AB
T2P 1T1 Canada

Debtor Information

772921 ALBERTA INC. Address
5445 8TH STREET NE
CALGARY AB
T2K 5R9 Canada

Vehicle Collateral
None



PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services

Business Debtor Search - "772921 ALBERTA INC." | Page 6 of 6

General Collateral

Base Registration General Collateral:

ALL PRESENT AND AFTER-ACQUIRED PERSONAL PROPERTY RELATING TO, LOCATED UPON, OR USED 
PREDOMINANTLY IN CONNECTION WITH, THE LANDS (THE \LANDS\ LOCATED AT 1230 INDUSTRIAL 
ROAD, KELOWNA, BRITISH COLUMBIA, AND LEGALLY DESCRIBED AS LOT C DISTRICT LOT 506 
OSOYOOS DIVISION YALE DISTRICT PLAN 30698 (PARCEL IDENTIFIER: 003-862-682), AND ANY OTHER 
,LEGAL DESCRIPTION BY WHICH SUCH LANDS MAY BE DESCRIBED WHETHER BY SUBDIVISION, 
CONDOMINIUMIZATION OR OTHERWISE, OR WHICH IS NOW OR AT ANY TIME MAY BE ANNEXED TO, 
COMPRISED IN, PERTAINING OR RELATING TO OR USED IN CONNECTION WITH THE SAID LANDS AND 
ALL ACCESSORIES THERETO AND SUBSTITUTIONS THEREFORE AND THE DEBTOR'S INTEREST IN ANY 
PRESENT OR ,HEREAFTER ACQUIRED RENTS, BOOK DEBTS AND SECURITY DEPOSITS RELATING TO THE 
LANDS, TOGETHER WITH ALL DOCUMENTS, WRITINGS, PAPERS, BOOKS OF ACCOUNT AND RECORDS 
RELATING TO THE FOREGOING AND ALL RIGHTS AND INTERESTS THEREIN. PROCEEDS: ALL PRESENTLY 
OWNED AND HEREAFTER ACQUIRED PERSONAL PROPERTY 

Original Registering Party

FASKEN MARTINEAU DUMOULIN
LLP

Address
350 7TH AVENUE SW, SUITE 3400
CALGARY AB
T2P 3N9 Canada



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “G” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 

 
 



FORBEARANCE AGREEMENT

THIS AGREEMENT is dated as of June 22, 2023.

AMONG:

CAREY MANAGEMENT INC.
(the “Borrower”)

- and -

THE GUARANTORS FROM TIME TO TIME PARTY HERETO

- and -

CANADIAN IMPERIAL BANK OF COMMERCE, as Agent
(the “Agent”)

- and -

THE LENDERS FROM TIME TO TIME PARTY TO THE CREDIT AGREEMENT
(the “Lenders”)

CONTEXT:

A. The Agent and the Lenders have provided certain financing arrangements under a Credit 
Agreement dated as of September 26, 2017 among the Borrower, the guarantors party thereto, the 
Agent and the lenders party thereto from time to time (as amended by Amendment No. 1 to Credit 
Agreement dated May 3, 2018, First Amendment to Credit Agreement dated January 1, 2019, 
Amendment No. 2 and Consent and Waiver to Credit Agreement dated December 31, 2019, Fourth 
Amendment to Credit Agreement dated September 2, 2020, Fifth Amendment to Credit Agreement 
dated March 31, 2021, Sixth Amendment to Credit Agreement dated May 28, 2021, Seventh 
Amendment and Consent dated October 29, 2021, Eight Amendment to Credit Agreement dated 
April 4, 2022, Ninth Amendment to Credit Agreement dated January 23, 2023 and as the same 
may be further amended, restated, supplemented, revised, replaced or otherwise modified from 
time to time, the “Credit Agreement”).

B. As of the date of this Agreement, the Credit Parties are in default under the Credit Agreement and 
the other Loan Documents, which default constitutes one or more events of default thereunder as 
set out in Schedule 3 hereto, and in addition, the Borrower has advised the Agent of the occurrence 
of potential liquidity shortfalls that would be considered Defaults that with the passage of time would 
be Events of Default, and that could have a material impact on the ability of the Credit Parties to 
continue business as a going concern. 

C. The conditions to the obligation of the Lenders to make Loans as set out in Section 4.2 of the Credit 
Agreement are not satisfied at this time (the “Draw Conditions”).  As a result, the Lenders are not 
obligated at this time to make further advances of Loans under the Credit Agreement.  

D. Certain of the Credit Parties, being the Borrower, Wallace & Carey Inc. and Loudon Bros Limited 
(the “Applicants”) are applying to the Alberta Court of King’s Bench (the “CCAA Court”) for an initial 
order (as amended, supplemented or otherwise modified from time to time, the “Initial Order”) 
under the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”) (such proceedings being 
the “CCAA Proceedings”) on or about June 22, 2023 and the Credit Parties have requested 
ongoing support of the Agent and the Lenders during the CCAA Proceedings.  The primary purpose 



- 2 -

of the CCAA Proceedings is to give effect to a process for Wallace & Carey Inc. and Loudon Bros 
Limited to pursue potential transactions to restructure certain unsecured debt (a “Plan”) or 
otherwise restructure the business of the Credit Parties.

E. The Credit Parties require funding to implement the restructuring process and have concluded that 
the Agent and the Lenders are the most cost effective and timely source of working capital funding 
that is available and appropriate in the circumstances of the Applicants in the CCAA Proceedings. 

F. The Credit Parties have requested that the Agent and the Lender continue to make available to the 
Borrower credit facilities under the Credit Agreement to fund working capital requirements during 
the CCAA Proceedings.

G. The Credit Parties have further requested that the Agent and the Lenders forbear from exercising 
the Agent’s and the Lenders’ rights arising as a result of (i) the Existing Defaults (as defined below); 
and (ii) the commencement and existence of the CCAA Proceedings.

H. The Borrower, the Agent and the Lenders have agreed, subject to the terms and conditions herein, 
that the Lenders will continue to make available to the Borrower certain Borrowings under the Credit 
Agreement during the Forbearance Period (as defined below), subject to the terms and conditions 
set out herein, for the Borrower’s working capital purposes, notwithstanding the failure of the 
Borrower to satisfy the Draw Conditions as a result of, among other things, the Existing Defaults
and Events of Default that would arise from the CCAA Proceedings.  

I. The Agent and the Lenders are willing to forbear from exercising their rights and remedies and to 
provide certain Borrowings to the Borrower during the Forbearance Period (as defined below) 
subject to the terms and conditions set out herein.

THEREFORE, the Parties agree as follows:

ARTICLE 1
INTERPRETATION

1.1 Credit Agreement Definitions

Each capitalized term used and not otherwise defined in this Agreement will have the meaning assigned to 
it in the Credit Agreement.

1.2 Other Definitions

In this Agreement the following terms have the following meanings:

(a) “ABL DIP Fee” is defined in Section 3.3(a).

(b) “ABL DIP Priority Charge” is defined in Section 7.1(v)(b). 

(c) “Additional Default” means: (i) a Credit Party’s default or failure to comply with any of the terms, 
conditions or covenants under this Agreement, or (ii) a Default by a Credit Party under the Credit 
Agreement or any other Loan Document prior to or on or after the date of this Agreement (other 
than an Existing Default).

(d) “Agreement” means this agreement, including all Schedules, as it may be modified, amended, 
revised, restated, replaced, supplemented or otherwise changed from time to time and at any time 
hereafter, in writing, by the Parties.
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(e) “Alberta Tobacco Tax Payment Plan” means the payment arrangements between Wallace & 
Carey Inc. and the Government of Alberta pursuant to which the Credit Parties agreed to make 
weekly payments of $2,000,000 (of which $250,000 is on account of arrears) owing under the 
Tobacco Tax Act, RSA 2000, c T-4.

(f) “Applicants” is defined in “Context” above.

(g) “Approved Cash Flow” means the approved (by the Agent) rolling 13-week cash flow forecast of 
the Applicants in form and substance satisfactory to the Agent, which forecast shall also include 
the forecasted inventory, forecasted Borrowings and forecasted Borrowing Base for each week, 
which is attached as Schedule 6 hereto for the weeks June 23, 2023 to September 23, 2023.

(h) “CCAA” is defined under “Context” above.

(i) “CCAA Court” is defined under “Context” above.

(j) “CCAA Proceedings” is defined under “Context” above.

(k) “Claims” and “Claim” are defined in Section 8.3(a).

(l) “Communication” means any notice, demand, request, consent, approval or other communication, 
which is required or permitted by this Agreement to be given or made by a Party.

(m) “Conditions Precedent” is defined in Section 7.1.

(n) “Court Order” means an order of the CCAA Court.

(o) “Credit Agreement” is defined under “Context” above.

(p) “Draw Conditions” is defined under “Context” above.

(q) “Existing Defaults” means the Defaults or Events of Default under the Credit Agreement set out 
in Schedule 3 attached hereto, and any Default or Event of Default arising solely as a result of the 
commencement of the CCAA Proceedings in accordance with the terms hereof.

(r) “Existing Indebtedness” means the outstanding Obligations existing as at the date hereof as more
particularly described in Schedule 1.

(s) “Existing Security” is defined in Section 2.4.

(t) “Forbearance Period” is defined in Section 3.1(a).

(u) “Initial Order” is defined under “Context” above.

(v) “Loan Documents” has the meaning given thereto in the Credit Agreement and includes, without 
limitation, this Agreement.

(w) “Mortgaged Properties” means the real property (including fixtures thereto) listed on Schedule 4
and identified as such thereon as updated from time to time with the consent of the Agent, owned 
by the Borrower or a Guarantor.

(x) “Net Cash Flow” means the cumulative net cash flow measured and reported weekly on a 
cumulative basis.
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(y) “Parties” means, collectively, the Credit Parties, the Agent and the Lenders; and “Party” means 
any one of them.

(z) “Plan” is defined under “Context” above.

(aa) “Pre-Filing Payments Order” is defined in Section 4.1(d)(iv).

(bb) “Releasees” and “Releasee” are defined in Section 8.3(a).

(cc) “Saskatchewan Tobacco Tax Payment Plan” means the payment arrangement evidenced by the 
letter dated February 15, 2023 from the Government of Saskatchewan to Wallace & Carey Inc. 
regarding the payment of arrears owing under the Tobacco Tax Act, RSA 2000, c T-4.

(dd) “Tobacco Tax Payment Plans” means, collectively, the Alberta Tobacco Tax Payment Plan and 
the Saskatchewan Tobacco Tax Payment Plan.

(ee) “Termination Date” is defined in Section 5.3.

(ff) “Terminating Event” is defined in Section 5.4.

1.3 Entire Agreement

This Agreement, together with the Credit Agreement and the other Loan Documents and the other 
agreements and documents to be delivered under this Agreement, constitute the entire agreement between 
the Parties pertaining to the subject matter of this Agreement and supersedes all prior agreements, 
understandings, negotiations and discussions, whether oral or written, of the Parties, and there are no 
representations, warranties or other agreements between the Parties in connection with the subject matter 
of this Agreement except as specifically set out in this Agreement, the Credit Agreement, the other Loan 
Documents or the other agreements and documents delivered under this Agreement.

1.4 Business Day

Whenever any payment to be made or action to be taken under this Agreement is required to be made or 
taken on a day other than a Business Day, the payment is to be made or action taken on the next Business 
Day following.

1.5 Certain Rules of Interpretation

(a) In this Agreement, words signifying the singular number include the plural and vice versa, and 
words signifying gender include all genders.  Every use of the word “including” in this Agreement 
is to be construed as meaning “including, without limitation”.

(b) The division of this Agreement into Articles and Sections and the insertion of headings are for 
convenience of reference only and do not affect the construction or interpretation of this Agreement.

(c) References in this Agreement to an Article, Section, Schedule or Exhibit are to be construed as 
references to an Article, Section, Schedule or Exhibit of or to this Agreement unless the context 
requires otherwise.

(d) Unless otherwise specified in this Agreement, time periods within which or following which any 
payment is to be made or act is to be done will be calculated by excluding the day on which the 
period commences and including the day on which the period ends.  If the last day of a time period 
is not a Business Day, the time period will end on the next Business Day.



- 5 -

(e) Unless otherwise specified, any reference in this Agreement to any (a) statute includes all 
regulations made under that statute, and is to be construed as a reference to that statute as 
amended, supplemented or replaced from time to time, and (b) to any agreement means such 
agreement as amended, supplemented, restated, or replaced subject to compliance with any 
restrictions thereon in the Loan Documents.

(f) Unless otherwise specified, the word “dollar” and the “$” sign refer to Canadian currency, and all 
amounts to be advanced, paid, tendered or calculated under this Agreement are to be advanced, 
paid, tendered or calculated in Canadian currency.

1.6 Schedules and Exhibits

The following is a list of the Schedules and Exhibits attached hereto:

Schedule Subject Matter

Schedule 1 Existing Indebtedness 

Schedule 2 Existing Security

Schedule 3 Existing Defaults

Schedule 4 Mortgaged Properties

Schedule 5 Restructuring Timeline

Schedule 6 Approved Cash Flow

ARTICLE 2
ACKNOWLEDGMENT

2.1 Acknowledgement of Obligations

Each Credit Party confirms, acknowledges and agrees that the Existing Indebtedness as of the date of this 
Agreement is as set out in Schedule 1 attached hereto.

2.2 Continuing Effect of Amendments

The Parties hereto each acknowledge, confirm and agree that the Credit Agreement and the other Loan 
Documents remain in full force and effect as at the date hereof, except as specifically amended by this 
Agreement.  The Credit Agreement shall henceforth be read and construed in conjunction with this 
Agreement.

2.3 Other Confirmations and Acknowledgements

Each Credit Party confirms, acknowledges and agrees that:

(a) each of the recitals in the “Context” is true and correct;

(b) the Existing Defaults (other than the Default or Event of Default arising solely from the 
commencement of the CCAA Proceedings) have occurred and are continuing and, as of the date 
of this Agreement, no Default or Event of Default, other than the Existing Defaults, exists under the 
Credit Agreement or any other Loan Document;
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(c) the Agent and the Lenders have not waived the Existing Defaults and nothing contained in this 
Agreement or the transactions contemplated by this Agreement will be deemed to constitute any 
such waiver, and the Credit Parties acknowledge, confirm and agree that notwithstanding any 
provision of the Credit Agreement to the contrary, the Agent and the Lenders shall be under no 
obligation to continue the Commitments following the Forbearance Period and shall only continue 
the Commitments during the Forbearance Period subject to the terms and conditions of this 
Agreement;

(d) interest and fees will accrue on the Existing Indebtedness under the Credit Agreement and the 
other Loan Documents in accordance with the terms set out herein;

(e) KSV Advisory Inc. has been retained by the Applicants, and has been appointed as the financial 
advisor to the Applicants and the Agent has retained and is entitled to continue to retain 
PricewaterhouseCoopers Inc., as financial advisor and any other advisors as the Agent may require 
at the cost of the Credit Parties;

(f) KSV Advisory Inc. (the “Monitor”) is the proposed monitor under the Initial Order in the CCAA 
Proceedings and has consented to act in such capacity;

(g) each Credit Party consents to the immediate enforcement of all or any part of the rights and 
remedies accorded to the Agent and the Lenders under the Credit Agreement and the other Loan 
Documents and Applicable Law in any manner determined by the Agent and the Lenders upon the 
expiry of the Forbearance Period;

(h) each Credit Party will grant all access and provide, on reasonable notice during regular business 
hours, all information and documentation to, and will otherwise cooperate fully with, the Agent and 
the Lenders and PricewaterhouseCoopers Inc., as the Agent’s advisor, and pay all reasonable fees 
and disbursements of each consultant or advisor appointed by the Agent or the Lenders as the 
Agent or the Lenders may require; and pay, in accordance with the Approved Cash Flow, as the 
case may be, all reasonable fees and disbursements of the Monitor and the Monitor’s counsel;

(i) except for obligations in respect of accrued unpaid tobacco sales taxes not to exceed 
$10,653,860.42, which are the subject of the Tobacco Tax Payment Plans, as at the date of this 
Agreement, the Credit Parties have paid or caused to be paid and satisfied when due all amounts 
in respect of income taxes, provincial sales taxes, tobacco taxes and other excise taxes, GST, 
HST, employee payroll remittances, employee wages and other obligations which have or may 
constitute a Priority Payable;

(j) neither the Borrower, nor any other Credit Party has received, or is aware of any pending issuance 
of, any notice of garnishment from a Governmental Authority;

(k) the Agent has and will continue to have valid, enforceable and perfected first ranking Liens, subject 
to Permitted Liens, over and in respect of the Collateral as continuing and collateral security for the 
Obligations and all other amounts owing from time to time under this Agreement, the Credit 
Agreement and the other Loan Documents, and subject to any court-ordered charge(s) approved 
by the Agent and the Lender and granted by the CCAA Court;

(l) the Credit Agreement, the other Loan Documents to which each Credit Party is party and this 
Agreement are in full force and effect and constitute legal, valid and binding obligations of each 
Credit Party, enforceable against each such Credit Party in accordance with their respective terms;

(m) the Credit Parties do not have any valid claim for set-off, counter-claim, damages or other defence 
on any basis whatsoever against the Agent and the Lenders and if there are any such claims, then 
each Credit Party hereby expressly waives and releases them to the fullest extent permitted under
Applicable Law;
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(n) the Agent and the Lenders are and will be entitled to the rights, remedies and benefits provided for 
in this Agreement, the Credit Agreement and the other Loan Documents subject to Applicable Law;

(o) the Approved Cash Flow existing as at the date hereof covers the period from June 23, 2023 to 
September 23, 2023;

(p) this Agreement constitutes a Loan Document for all purposes of the Credit Agreement and the 
other Loan Documents.

2.4 Security

The Credit Parties acknowledge and agree that, in addition to the security created pursuant to the ABL DIP 
Priority Charge, the Security Documents delivered to, and Liens granted therein to, the Agent (including, 
without limitation, each Guarantee delivered by each Guarantor) as listed in Schedule 2 attached hereto
(collectively, the “Existing Security”) shall stand as security for the payment and performance of each and 
every one of the Credit Parties’ obligations and indebtedness to the Agent and the Lenders.

ARTICLE 3
FORBEARANCE, FEES AND INTEREST, AND COMMITMENTS

3.1 Forbearance

(a) In reliance upon the acknowledgments, confirmations, representations, warranties and covenants 
of the Credit Parties contained in this Agreement, and subject to the terms and conditions of this 
Agreement and any documents or instruments executed in connection with this Agreement, the 
Agent and the Lenders agree to forbear from exercising their rights and remedies under the Credit 
Agreement and the other Loan Documents and/or Applicable Law in respect of or arising out of or 
relating to the Existing Defaults, subject to the conditions, amendments and modifications 
contained in this Agreement, during the period (the “Forbearance Period”) commencing on the 
date of this Agreement and ending on the Termination Date. 

(b) On the last day of the Forbearance Period, the agreement of the Agent and the Lenders to forbear 
will automatically and without further action terminate and be of no further force or effect, it being 
expressly agreed that the effect of that termination will be to permit the Agent and the Lenders to 
immediately exercise all or any part of their rights and remedies under this Agreement, the Credit 
Agreement, the other Loan Documents and Applicable Law (whether against all or any combination 
of the Credit Parties), including without limitation:

(i) to immediately terminate the Commitments and cease to permit any further Borrowings, 
upon which no further credit will be available thereunder;

(ii) to demand immediate payment of all of the Obligations and enforce all of the Agent’s rights 
and remedies under this Agreement, the Credit Agreement, the other Loan Documents and 
Applicable Law, in each case without any further notice, passage of time or forbearance of 
any kind; and

(iii) to appoint a receiver, interim receiver or receiver and manager of any of the Credit Parties 
pursuant to this Agreement, the Credit Agreement, the other Loan Documents or 
Applicable Law (or apply to a court of competent jurisdiction to do so).

3.2 No Other Waivers; Reservation of Rights

The Agent and the Lenders have not waived, and are not by this Agreement or the implementation of this 
Agreement waiving, any Existing Default or any Additional Default (whether the same or similar to the 
Existing Defaults or otherwise), and the Agent and the Lenders have not agreed to forbear with respect to 
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any of their rights or remedies concerning any Additional Default (whether the same or similar to the Existing 
Defaults or otherwise) which may have occurred or be continuing as of the date of this Agreement or which 
may occur or be continuing after the date of this Agreement.  The Agent and the Lenders have not waived 
any of such rights or remedies, and nothing in this Agreement, and no delay on their part in exercising any 
such rights or remedies, should be construed as a waiver of those rights or remedies.

3.3 Fees and Interest

(a) In consideration of the agreements set out in this Agreement, the Borrower agrees to pay to the 
Agent, a fee for the benefit of the Revolving Lenders in the amount of $1,000,000 which shall be
fully earned upon execution of this Agreement and payable in four equal instalments of $250,000 
on July 21, 2023, August 21, 2023, September 21, 2023, and October 21, 2023 (the “ABL DIP
Fee”); provided, however, that the ABL DIP Fee, excluding a $100,000 portion of that fee which is 
non-refundable, shall be refunded to the Borrower upon: (i) implementation of a Plan in form and 
substance acceptable to the Agent and in connection therewith a refinancing of all of the 
Obligations on or prior to November 30, 2023; or (ii) the indefeasible repayment in full of the 
Obligations, including the BCAP Loan, on or prior to November 30, 2023.

(b) Subject to subsection 3.3(a), the ABL DIP Fee is in addition to all other fees (including legal fees), 
interest, costs, expenses and other amounts payable in connection with this Agreement, the Credit 
Agreement and the other Loan Documents (including fees contemplated in the Credit Agreement
to the extent that payment has not been received by the Agent as at the date hereof) and may be 
charged by the Agent to any account of the Borrower maintained by the Lenders.  The ABL DIP
Fee will be fully earned by the Agent despite any failure by any Credit Party to comply with any 
other term of this Agreement.

(c) Notwithstanding Section 2.3(d) hereof or any other provision of this Agreement, or any provision of 
the Credit Agreement or any other Loan Document:

(i) The Revolving Loans comprising each Canadian Prime Borrowing shall bear interest 
(computed on the basis of the actual number of days elapsed over a year of 365 days or 
366 days, as the case may be) at a rate per annum equal to the Canadian Prime Rate plus 
3.75%.  

(ii) The Revolving Loans comprising each Base Rate Borrowing shall bear interest (computed 
on the basis of the actual number of days elapsed over a year of 360 days) at a rate per 
annum equal to the Base Rate plus 3.75%.  

(iii) The BCAP Loan shall bear interest at a rate equal to 2% plus the rate otherwise applicable 
to the BCAP Loan.

3.4 Revolving Commitments: The Credit Parties, the Agent and the Lender hereby agree that the 
Revolving Commitment shall be reduced to $55,000,000.

ARTICLE 4
OBLIGATIONS OF THE CREDIT PARTIES DURING FORBEARANCE PERIOD

4.1 Covenants of the Credit Parties

During the Forbearance Period, each Credit Party covenants and agrees as follows:

(a) Loan Document Obligations: each Credit Party will strictly adhere to all the terms, conditions 
and covenants of this Agreement, the Credit Agreement and the other Loan Documents including, 
without limitation, terms requiring prompt payment to the Agent and the Lenders of principal and 
interest amounts when due, except to the extent that those terms, conditions and covenants are 
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otherwise specifically amended by this Agreement, or modified and agreed to in writing by the 
parties to such agreement and acknowledged and approved in writing by the Agent;

(b) Asset Sales and Payments: notwithstanding anything to the contrary contained in this 
Agreement, the Credit Agreement or any other Loan Document:

(i) unless otherwise agreed to by  the Agent in writing on or after the date hereof, the Credit 
Parties will not transfer, lease, sell or otherwise dispose of all or any part of their property, 
assets or undertaking (excluding dispositions of inventory in the ordinary course of 
business) other than the transfer, lease, sale or other disposition of property, assets or 
undertaking not exceeding $25,000 for any single transaction or $50,000 in the aggregate; 

(ii) notwithstanding Section 6.6 and 6.15 of the Credit Agreement, each Credit Party agrees 
that no Restricted Payment (including any Restricted Payment otherwise permitted by 
Section 6.6 of the Credit Agreement) or Capital Expenditure shall be incurred or paid, in 
each case unless such payment is expressly identified and included in the Approved Cash 
Flow or has been approved by the Agent in writing on or after the date hereof;

(iii) unless otherwise agreed to by the Agent in writing on or after the date hereof, the Credit 
Parties shall not pay any key employee any bonus, incentive or retention payments, 
whether such payment was an obligation arising from a contract executed prior to the date 
of this Agreement or otherwise; and

(iv) notwithstanding Section 6.8 of the Credit Agreement, no payment of interest, principal or 
any other obligations owing under the Shareholder Subordinated Indebtedness or the Elite 
Unsecured Debt shall be made during the Forbearance Period without the prior written 
consent of the Agent given on or after the date hereof. 

(c) Information Sharing: The Credit Parties will forthwith provide to the Agent:

(i) a copy of all reports and information respecting the business, financial condition or 
prospects of the Credit Parties within two business days following request by the Agent, or 
such other time period as agreed to by the Agent acting reasonably;

(ii) the following reporting information certified by the respective Chief Financial Officer or 
Chief Executive Officer (unless otherwise specified) of the applicable Credit Party and in 
form and substance satisfactory to the Agent:

a. the reporting information required under the Credit Agreement (and, in particular, 
Section 5.1 thereof);

b. promptly after a Credit Party learns of the receipt or occurrence thereof, a 
certificate of such Credit Party, signed by a senior officer of such Credit Party 
specifying:

(i) notice of the institution of or any material adverse development in any 
action, suit or proceeding or any governmental investigation or any 
arbitration before any court or arbitrator or any Governmental Authority or 
official against such Credit Party which would reasonably be expected to 
have a Material Adverse Effect;

(ii) any official notice of any violation, possible violation, non-compliance or 
possible non-compliance, or claim made by any Governmental Authority 
or licensor pertaining to all or any part of the properties or Intellectual 
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Property Rights of such Credit Party which would reasonably be expected 
to have a Material Adverse Effect;

(iii) except for the Existing Defaults, any event which constitutes a Default or 
Event of Default, together with a detailed statement specifying the nature 
thereof and the steps being taken to cure such Default or Event of Default;

(iv) the receipt of any notice from, or the taking of any other action by, the 
holder of any promissory note, debenture or other evidence of 
Indebtedness of such Credit Party with respect to an actual or alleged 
default, together with a detailed statement specifying the notice given or 
other action taken by such holder and the nature of the claimed default 
and what action such Credit Party is taking or proposes to take with 
respect thereto; 

(v) the receipt of any notice from, or the taking of any other action by, a party 
to a Material Contract or material indebtedness with respect to an actual 
or alleged default, together with a detailed statement specifying the notice 
given or other action taken by such party and the nature of the claimed 
default and what action such Credit Party is taking or proposes to take with 
respect thereto; 

(vi) the receipt of, or notice of the pending issuance of, any notice of 
garnishment against a Credit Party outlining the dollar amount subject to 
the garnishment and, if issued, attaching a copy of the order; 

(vii) any returns, credit memos, damage or destruction of Inventory, in excess 
of $250,000 in aggregate during the Forbearance Period, together with a 
detailed statement describing the Inventory returned, damaged or 
destroyed or the credit memo and the cause of such return, damage or 
destruction or credit memo and what action the Credit Parties are taking 
or propose to take with respect thereto;

(viii) any notices received from customers advising of termination of their 
purchase agreements, material reductions in orders relative to prior 
periods, or liabilities or set offs such customers are seeking to impose on 
any Credit Party in an aggregate amount in excess of $250,000 during the 
Forbearance Period; 

(ix) any other event, development or condition which may reasonably be 
expected to have a Material Adverse Effect;

(iii) promptly:

a. after receipt by a Credit Party, a copy of any notice received by such Credit Party 
in which any creditor, landlord, licensor or other third party delivers a notice of 
defect, default, demand, acceleration or enforcement in respect of any obligation 
of such Credit Party, and

b. any written restructuring, liquidation or sale proposal that is received by a Credit 
Party or their respective advisors;

(iv) promptly, all other reports and information required to be provided under this Agreement, 
the Credit Agreement or any other Loan Document or as may be otherwise reasonably 
required by the Agent from time to time.
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(d) CCAA Proceedings:

(i) All motions, applications, affidavits, Court Orders and other pleadings and related 
documents filed or submitted to the CCAA Court by any Credit Party shall be consistent 
with the terms hereof and all Court Orders shall not be inconsistent with or have an adverse 
impact in any material respect on the rights, remedies or interests of the Agent or the 
Lenders unless otherwise agreed to by the Agent and the Lenders;

(ii) Drafts of any motions, applications, affidavits, Court Orders and other pleadings and 
related documents to be filed or sought by any Credit Party, shall be provided to the Agent 
not less than three business days prior to service and filing, to be confirmed in advance to 
be satisfactory to the Agent and the Lenders, acting reasonably, subject to any 
amendments that are required by the Court that are acceptable to the Agent and the 
Lenders, acting reasonably;

(iii) The Applicants agree to comply with the timeline set forth in Schedule 5 hereto with respect 
to negotiation of the Plan, with such amendments as may be agreed to by the Agent and 
the Lenders;

(iv) The Applicants shall seek and obtain, as part of the Initial Order, an Order of the CCAA 
Court, in form and substance satisfactory to the Agent and the Lenders, authorizing and 
directing the Applicants to pay, in accordance with the Credit Agreement, as amended 
hereby, any and all amounts owing by the Applicants to the Agent and the Lenders on 
account of the Credit Parties’ pre-filing outstanding Borrowings under the Credit Agreement 
from time to time, whether such Borrowings arose prior to or after the date of the Initial 
Order, provided that no advances of funds made by the Agent or the Lenders to the Credit 
Parties under the Credit Agreement (as amended) made on or after the granting of the
Initial Order shall be used to pay pre-filing outstanding Borrowings under the Credit 
Agreement (as amended) (the “Pre-filing Payments Order”);

(v) The Credit Parties will enforce, collect and receive at their expense all amounts owing on 
their Accounts in the ordinary course of their business and any proceeds they receive shall 
be subject to the terms of the Credit Agreement and this Section 4.1(d); 

(vi) that, on the date of the Initial Order and at all times thereafter: (a) each of the Credit Parties’ 
deposit accounts that receive proceeds of Inventory or other property subject to a Lien in 
favour of the Agent are and shall be Blocked Accounts subject to duly executed and 
delivered Blocked Account Agreements and complying in all respects with the terms set 
forth in the Credit Agreement, (b) each of the Credit Parties shall have delivered to the 
Agent evidence satisfactory to the Agent that blocked account and cash management 
systems with all such Persons complying in all respects with the terms set forth in the Credit 
Agreement have been established and are currently being maintained in the manner set 
forth in the Credit Agreement, and (c) it shall have delivered to the Agent copies of duly 
executed tri-party blocked account and other control agreements satisfactory to the Agent, 
acting reasonably, with all such other Persons as required by the Agent in its sole 
discretion; and

(vii) The Applicants will seek and obtain, as part of the Initial Order, an Order of the CCAA 
Court, in form and substance satisfactory to the Agent and the Lenders, authorizing and 
directing the Applicants to enter into and perform under the above described Blocked 
Accounts arrangements (the “Blocked Accounts Order”)

The Parties hereto hereby acknowledge, confirm and agree that the continuing 
implementation of the cash management arrangements is a contractual right provided to 
the Agent hereunder and under the Credit Agreement in order for the Agent to manage 
and monitor its collateral position and not a proceeding for enforcement or recovery of a 
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claim, or pursuant to, or an enforcement of, any security or remedies whatsoever, that the 
cash management arrangements contemplated herein are critical to the structure of the 
lending arrangements contemplated herein, that the Agent is relying on this 
acknowledgement, confirmation and agreement with respect to such cash management 
arrangements in making accommodations of credit available to the Borrower and in 
particular that any accommodations of credit are being provided by the Agent and the 
Lenders to the Borrower strictly on the basis of a borrowing base calculation to fully support 
and collateralize any such accommodations of credit hereunder.

(viii) The Credit Parties will not disclaim any contract that is material to the Credit Parties’ 
business except on prior notice to and with the written consent of the Agent;

(e) Security:  The Credit Parties will from time to time execute and deliver additional Guarantees and 
such supplements, amendments or additions as may be requested by the Agent to any of the 
existing Liens held by the Agent (together with supporting resolutions, certificates and other 
documentation as may be reasonably required) in order to better effect the intent of this Agreement, 
the Credit Agreement and the other Loan Documents.

(f) No Non-arm’s Length Payments:  Without derogation to any negative covenants contained in the 
Credit Agreement, no Credit Party shall make any payments of interest, principal, bonuses, 
management fees, incentives, payments or salary or other distributions of cash or assets to any 
Person with which it does not deal with at arm’s length except for (i) payments of salaries in the 
ordinary course of business and consistent with historical salaries; (ii) incentive payments to 
employees paid in accordance with the terms of the Credit Parties’ teammate incentive program; 
and (iii) the payment of management fees and interest among the Credit Parties in the ordinary 
course of business consistent with past practice; in each case as identified and included in the 
Approved Cash Flow.

(g) Approved Cash Flow:  The Credit Parties agree that:

(i) the cash flow forecast attached hereto as Schedule 6 is the Approved Cash Flow for the 
period June 23, 2023 to September 23, 2023; 

(ii) by 12:00 p.m. (Toronto time) on the third Business Day of each week, the Credit Parties 
shall provide the Agent with an updated Borrowing Base calculation and a variance report 
that shows the actual cash receipts and actual cash disbursements against the Approved 
Cash Flow on both a trailing weekly period basis and cumulative basis over the entirety of 
the Approved Cash Flow period to date, as well as an explanation of variances for individual 
line items in excess of the greater of 5% or $100,000 from the Approved Cash Flow; 

(iii) on each month anniversary of the date of this Agreement (or the first Business Day 
thereafter) the Credit Parties shall provide the Agent with a one-month roll-forward of the 
Approved Cash Flow, which shall reflect the Borrower's good faith projections and be in 
form and detail consistent with the initial Approved Cash Flow;

(iv) the Credit Parties shall deliver to the Agent promptly such additional information as the 
Agent may from time to time reasonably request respecting any such Approved Cash Flow; 
and

(v) the Credit Parties and the Monitor shall hold a weekly conference call with the Agent, at a 
time to be agreed by the Credit Parties, the Monitor and the Agent, to provide updates on 
the past and anticipated future performance of the business relative to the Approved Cash 
Flow.



- 13 -

For greater certainty, the requirement to deliver, and any approval of, an Approved Cash Flow 
having a duration extending beyond the current Termination Date does not constitute an agreement 
by the Lenders to extend the Termination Date.

The Credit Parties will not make any payments outside the ordinary course of their business.

On each second monthly anniversary date following the date of this Agreement (or the first 
Business Day thereafter) the Credit Parties shall deliver to the Agent an updated 13 week cash 
flow forecast that is proposed to be an updated Approved Cash Flow for the purposes of this 
Agreement (the “Updated Cash Flow”).  Upon approval by the Agent of such Updated Cash Flow, 
such Updated Cash Flow shall be deemed the Approved Cash Flow for the applicable future 
forecasted periods under this Agreement.

(h) Real Property Mortgages: the Credit Parties shall grant and shall cause the Agent to receive on 
or before the date that is 30 days following the date of this Agreement: (i) a perfected second priority 
Lien (subject only to the First Lien Term Loan Lender) on the Mortgaged Properties, including the 
filing and recording of mortgages, (ii) lender title insurance policies or commitments to title insure, 
in the customary form and with customary endorsements and qualifications for similar policies, 
insuring each Mortgaged Property, and (iii) the consent of the First Lien Term Loan Lender to the 
Agent’s Liens over the Mortgaged Properties, in form and substance satisfactory to the Agent;

(i) Blocked Accounts:  Each Credit Party agrees as follows:

(i) that it will enforce, collect and receive at its expense all amounts owing on its Accounts in 
the ordinary course of its business and any proceeds it so receives shall be subject to the 
terms of the Credit Agreement and this Section 4.1(i);

(ii) that, on the date of this Agreement and at all times thereafter: (a) each of the Credit Parties’ 
deposit accounts that receive proceeds of property subject to a Lien in favour of the Agent
or otherwise are and shall be Blocked Accounts subject to duly executed and delivered 
Blocked Account Agreements and complying in all respects with the terms set forth in the 
Credit Agreement, (b) each of the Credit Parties shall have delivered to the Agent evidence 
satisfactory to the Agent that blocked account and cash management systems with all such 
Persons complying in all respects with the terms set forth in the Credit Agreement have 
been established and are currently being maintained in the manner set forth in the Credit 
Agreement, and (c) it shall have delivered to the Agent copies of duly executed tri-party 
blocked account and other control agreements satisfactory to the Agent, acting reasonably, 
with all such other Persons as required by the Agent in its sole discretion; and

The Parties hereto hereby acknowledge, confirm and agree that the continuing implementation of 
the cash management arrangements is a contractual right provided to the Agent hereunder and 
under the Credit Agreement in order for the Agent to manage and monitor its collateral position and 
not a proceeding for enforcement or recovery of a claim, or pursuant to, or an enforcement of, any 
security or remedies whatsoever, that the cash management arrangements contemplated herein 
are critical to the structure of the lending arrangements contemplated herein, that the Agent is 
relying on this acknowledgement, confirmation and agreement with respect to such cash 
management arrangements in making accommodations of credit available to the Borrower and in 
particular that any accommodations of credit are being provided by the Agent to the Borrower 
strictly on the basis of a borrowing base calculation to fully support and collateralize any such 
accommodations of credit hereunder. 

(j) Rent Payments: Subject to any pre-filing amounts that are subject to a stay of proceedings in 
favour of the Applicants, the Credit Parties must maintain as current all payments under any lease 
or any mortgage of any premises out of which any Credit Party operates, or contracts for storage 
or bailment, and will otherwise not permit any default or event of default under any such lease, 
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mortgage or contract for storage or bailment, or forthwith obtain a waiver in writing from the relevant 
landlord, storer or bailee.

(k) Minimum Excess Availability: The Borrower shall maintain Excess Availability of not less than 
$1,500,000 at all times during the Forbearance Period, which shall be calculated after applying the 
Availability Block of $2,500,000.

(l) Further Assurances:  Each Credit Party will provide any further or additional documents, whether 
provided for in this Agreement, the Credit Agreement, any other Loan Documents or otherwise, 
that the Agent may require to ensure that the Agent has and continues to have full and complete 
Guarantees from each Credit Party and a first ranking Lien, subject to Permitted Liens, against 
such assets, properties and undertaking of the Credit Parties as the Agent requires (including all 
amendments or supplements to any of this Agreement, the Credit Agreement or any other Loan 
Document (including all Security Documents) and all additional or supplemental debentures, 
hypothecs, mortgages, charges, assignments, pledges and/or other security deemed necessary or 
desirable by the Agent).

4.2 Covenants in the Credit Agreement and the other Loan Documents

Except as expressly modified in this Agreement by specific reference, all of the covenants in this Agreement 
are in addition to and not in substitution for the covenants of the Credit Parties in the Credit Agreement and 
the other Loan Documents.

ARTICLE 5
AMENDMENTS TO LENDING ARRANGEMENTS

5.1 Amendments to Credit Agreement

(a) The Borrower agrees to provide the Agent with information detailing the proposed use of proceeds 
for Borrowings after the date of this Agreement, which information shall accompany each Borrowing 
Request and be in form satisfactory to Agent. 

(b) Except to the extent otherwise set forth in this Agreement, the credit facilities shall continue in 
accordance with their terms and conditions as set forth in the Credit Agreement.

5.2 Purpose

(a) The proceeds of Borrowings by the Borrower shall, subject to the provisions of this Agreement, be 
used to fund the operations of the Applicants in the ordinary course and for such other purposes 
as may be agreed to by the Agent in writing; all in accordance with the Approved Cash Flow.

5.3 Termination Date

(a) All amounts owing to the Agent and the Lenders by the Borrower in connection with the Credit 
Agreement and otherwise in connection with this Agreement and all other Loan Documents shall 
be paid by the Credit Parties to the Agent in full on the Termination Date.  The “Termination Date” 
shall be the date which is the earliest of:

(i) notice by the Agent to the Borrower of a Default or an Event of Default (other than an 
Existing Default);

(ii) December 18, 2023, or such other date as may be agreed to by the Agent; and

(iii) the occurrence or existence of any Terminating Event.
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5.4 Terminating Events

Other than as provided in this Agreement or as may otherwise be consented to in writing by the Agent, the 
occurrence of any of the following events will constitute a “Terminating Event” under this Agreement (and, 
for purposes of greater certainty, a Default or an Event of Default under the Credit Agreement and the other 
Loan Documents):

(a) if any Additional Default occurs;

(b) if the Initial Order is not obtained in form and substance acceptable to the Agent on or prior to June 
22, 2023, and amended and restated in form and substance acceptable to the Agent on or prior to
June 30, 2023;

(c) if any of the Credit Parties fail to comply with any Order granted by the CCAA Court;

(d) if any Credit Party fails to achieve any of the steps set out in Schedule 5 by the dates set out therein;

(e) if any cash flow projection provided to the Agent pursuant to Section 4.1(g) is not acceptable to the 
Agent, acting reasonably;

(f) if, in any given week during the Forbearance Period: (i) the actual cumulative Receipts (as so 
described in the Approved Cash Flow) are more than 5% below the forecasted cumulative Receipts 
amount (as shown on the Approved Cash Flow) for the given week, or (ii) the actual weekly 
Receipts are more than 15% below forecasted weekly Receipts amount (as shown in the Approved 
Cash Flow) for a given week;

(g) if (a) a Credit Party creates, incurs, assumes or permits to exist any Lien on any of its property, 
undertaking or assets now owned or hereafter acquired, or (b) the CCAA Court makes any order 
declaring that all or part of a Credit Party’s property is subject to a Lien in favour of any party other 
than the Agent and such court ordered charge purports to rank in any manner whatsoever in priority 
to or pari passu with any claim of the Agent under its Liens in the Security Documents (including 
liens securing the obligations in connection with the BCAP Loan) or the ABL DIP Priority Charge, 
other than (i) Permitted Liens and (ii) any court-ordered charge(s) approved by the Agent and 
granted by the CCAA Court in the CCAA Proceedings; or (iii) in each case solely in respect of the 
Mortgaged Properties, the Liens granted to the First Lien Term Loan Lender on the Mortgaged 
Properties.

(h) if BDC provides notice of any dispute regarding the legality, validity, binding nature, enforcement
or enforceability of its participation under the BDC BCAP Program in connection with Borrower;

(i) the value of Eligible Inventory (valued in Canadian Dollars at Standard Cost) at any time exceeds 
$75,000,000 in the week ended June 24, 2023, or $60,000,000 thereafter;

(j) if, on or after the date of this Agreement: 

(i) the CCAA Proceedings are terminated without the prior or concurrent consent of the Agent,

(ii) any Order of the CCAA Court is sought by a Credit Party or granted by the CCAA Court 
that is not in form and substance acceptable to the Agent and the Lenders acting 
reasonably,

(iii) the Monitor reports to the CCAA Court that there has been a material adverse change in 
respect of an Applicant and/or the CCAA Proceedings;
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(k) if any representation, warranty or other statement made or deemed to be made by a Credit Party 
in this Agreement, the Credit Agreement or any of the other Loan Documents or in any of the 
documents or instruments to be delivered to the Agent and the Lenders as contemplated by this 
Agreement is untrue in any material respect;

(l) if any Credit Party shall fail to observe or perform any covenant, condition or agreement contained 
in this Agreement;

(m) if any notice of garnishment is received by any Credit Party from any Governmental Authority;

(n) the occurrence of any event listed in Section 4.1(c)(ii)(b);

(o) if any representation, warranty or other statement made or deemed to be made by any Credit Party
in this Agreement, the Credit Agreement or any of the other Loan Documents or in any of the 
documents or instruments to be delivered to the Agent and the Lenders as contemplated by this 
Agreement is untrue in any material respect or, in the case of any representation stated to be made 
as at a particular earlier date, was untrue in any material respect when made;

(p) if there occurs any: (a) closure of all or any material part of any of the business or operations of 
any of the Credit Parties or any suspension of all or a material part of the business or operations of 
any of the Credit Parties and/or (b) disposition or sale of all or any material part of the business or 
operations of the Credit Parties;

(q) if any action, claim or proceeding is formally commenced, filed or lodged against any of the Credit 
Parties which is not stayed by the CCAA Proceedings and the same gives rise to, or could 
reasonably be expected to give rise to, indebtedness, liabilities or obligations of $2,500,000 and 
such action, claim or proceeding continues undismissed or unstayed for a period of 10 calendar 
days after the institution thereof;

(r) if any creditor or encumbrancer of any Credit Party takes possession of any of the Credit Parties’ 
property or assets, or if distress or execution, foreclosure or power of sale, or any similar process 
is levied or enforced against such property or assets;

(s) if any of the Credit Parties contests or denies in any manner the legality, validity, binding nature or 
enforceability of this Agreement, the Credit Agreement or any of the other Loan Documents or any 
liabilities and obligations to the Agent or the Lenders under or relating to this Agreement, the Credit 
Agreement or any of the other Loan Documents; 

(t) if the Agent determines that a Material Adverse Change in the financial or business condition, or 
prospects of, any Credit Party has occurred or that a Material Adverse Change in the value of the 
Collateral relative to the Obligations has occurred;

(u) if any Order is granted in the CCAA Proceedings that is not in form and substance acceptable to 
the Agent, acting reasonably;

(v) if the stay imposed under the CCAA Proceedings is lifted, in whole or in part, is terminated or lapses 
without extension, unless the Agent consents thereto;

(w) if any step is taken or event occurs that would materially prejudice or jeopardize the Agent’s or the 
Lenders’ rights under this Agreement, the Credit Agreement, or the other Loan Documents or the 
Collateral secured by the Loan Documents; or 

(x) if, other than the CCAA Proceedings, any action is taken by or against or consented to by a Credit 
Party to institute proceedings to be liquidated, adjudicated a bankrupt or insolvent or consent to the 
institution of liquidation, bankruptcy, insolvency or similar proceedings against a Credit Party or file 
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a petition (or similar action or proceeding) or consent seeking reorganization, arrangement, or relief 
from creditors, or take or commence any other steps or proceedings under any one or more of the 
applicable insolvency, liquidation, bankruptcy or analogous statutes or laws unless, in the case of 
any action taken against a Credit Party in connection with any of the foregoing, such petition, 
application or proceeding is contested by the Credit Parties and is dismissed or stayed within 5 
Business Days after the institution thereof (and in the case of a stay, such stay is continuing).

Upon the occurrence of a Terminating Event, the Forbearance Period will automatically terminate without 
requirement for any notice to any Credit Party or any other action whatsoever by the Agent and the Agent 
and the Lenders shall be entitled to exercise any and all rights and remedies under the Credit Agreement 
and the other Loan Documents without further notice to the Credit Parties and any such notice, including 
pursuant to the BIA, is hereby irrevocably waived by the Credit Parties.

ARTICLE 6
REPRESENTATIONS AND WARRANTIES 

Each of the Credit Parties represents, warrants and covenants with and to the Agent and the Lenders as 
follows:

6.1 Representations in Loan Documents

Except for any representation and warranty set out in any of the Loan Documents relating to the non-
existence of an Existing Default, or stated to be made as at a particular date, each of the representations 
and warranties made by or on behalf of the Credit Parties to the Agent in the Credit Agreement or any of 
the other Loan Documents was true and correct when made, and in all material respects is, true and correct 
on the date of this Agreement, with the same full force and effect as if each of those representations and 
warranties had been made by the applicable Credit Parties on the date of, and within, this Agreement.

6.2 Full Effect of Documents

This Agreement, the Credit Agreement and the other Loan Documents are in full force and effect, except 
as modified by this Agreement.

6.3 No Conflict

The execution and delivery and performance of this Agreement by each Credit Party will not violate any 
requirement of Applicable Law or any Material Contract of each Credit Party, and will not result in, or require, 
the creation or imposition of any Lien on any of its properties or revenues except as expressly contemplated 
herein.

6.4 Lender May Pursue Rights and Remedies

Nothing in this Agreement will prejudice the Agent’s and the Lenders’ rights to pursue any of their rights or 
remedies including, without limitation, enforcing their rights under any of this Agreement, the Credit 
Agreement or any of the other Loan Documents or under Applicable Law following the expiry or termination 
of the Forbearance Period.

ARTICLE 7
CONDITIONS PRECEDENT TO THIS AGREEMENT

7.1 Conditions Precedent

(a) The forbearance and other accommodations contemplated hereunder shall only be granted by the 
Agent if the following conditions precedent (the “Conditions Precedent”) have been satisfied or
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complied with in a manner satisfactory to the Agent on or before 5:00 p.m. (Calgary Time) on June 
22, 2023 or such other time or date as specified below:

(i) the Agent has received a duly authorized, executed and delivered PDF copy of this 
Agreement executed by each of the Credit Parties;

(ii) the payment of all fees, disbursements and taxes owing to the Agent’s and the Lenders’ 
legal counsel and to PricewaterhouseCoopers Inc. (as advisor to the Agent and the 
Lenders) at such time pursuant to a delivered invoice; it being acknowledged and agreed 
by the Credit Parties that, in satisfying this condition precedent, each such amount payable 
under (y) shall be automatically debited by the Agent from the operating accounts of the 
Borrower without any further consent or agreement of the Credit Parties being required in 
respect thereof;

(iii) the Agent shall have confirmed to the Credit Parties that the Approved Cash Flow prepared 
by the Borrower to be filed with its CCAA materials is satisfactory to the Agent;

(iv) the Agent shall have received, drafts of the Initial Order and drafts of all supporting 
affidavits and reports to be filed in the CCAA Proceedings and the Approved Cash Flow 
and such materials shall be in form and substance satisfactory to the Agent and the 
Lenders, acting reasonably

(v) the Initial Order shall have been granted in form and substance satisfactory to the Agent 
and the Lenders and shall, inter alia,:

a. provide that the Agent shall at all times be treated as an “unaffected creditor” in 
the CCAA Proceedings and in any Plan filed pursuant thereto and/or in any other 
insolvency, restructuring, reorganization and/or arrangement proceeding with 
respect to any Applicant thereafter including, without limitation, proceedings under 
the CCAA or the Bankruptcy and Insolvency Act (Canada) (the “BIA”) and any stay 
of proceedings ordered by the CCAA Court in the CCAA Proceedings shall not 
apply to the Agent and the Lenders;

b. provide that the aggregate of any Borrowings under the Credit Agreement (as 
amended by this Agreement) made on or after the time of the granting of the Initial 
Order shall be secured by a CCAA Court ordered security and charge in favour of 
the Agent (the “ABL DIP Priority Charge”) which security and charge shall rank 
in priority to every other claim, Lien and security interest against the Credit Parties’ 
property, assets and undertaking, other than the Administration Charge (as defined 
in the Initial Order) and the First Lien Term Loan Lender’s mortgage on the 
Mortgaged Properties, which may have priority over the ABL DIP Priority Charge 
and the Agent’s Liens, without any need or requirement for any further steps for 
attachment, perfection, opposability against third parties, registration, publication
or other notice thereof required to be taken by the Agent;

c. provide that except as may be expressly consented to by the Agent, at no time on 
or after the date of the Initial Order shall all or part of an Applicant’s property be 
the subject of a court ordered security or charge in favour of any party where such 
security or charge is purported to rank in any manner whatsoever in priority to or 
pari passu with any claim of the Agent or the Lenders in respect of the Liens under 
the Security Documents (including liens securing obligations in connection with the 
BCAP Loan), other than the Administration Charge (to a maximum of $750,000); 
the ABL DIP Priority Charge; and a directors and officers charge (to a maximum 
of $4,000,000) which shall rank subordinate to the ABL DIP Priority Charge but in 
priority to the Agent’s and the Lenders’ Liens under the other Security Documents;
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d. include the Pre-filing Payments Order; and

e. include the Blocked Accounts Order.

(vi) the Agent shall have received satisfactory evidence that the First Lien Term Loan Lender
has agreed to waive any default or event of default of the Credit Parties existing thereunder 
arising from the CCAA Proceedings or otherwise, which waiver shall be in addition to the 
stays of proceedings in the Initial Order;

(vii) the Agent shall have received all other documentation reasonably required by the Agent
and its counsel in connection with this Agreement (including, without limitation, such further 
assurances, resolutions, opinions and additional confirmations or other agreements 
relating to the Agent’s Liens), all duly authorized, executed and delivered in form and 
substance satisfactory to the Agent in its sole discretion;

(viii) other than the Existing Defaults, no event shall have occurred and be continuing, or will 
result from the consummation of the transactions contemplated by this Agreement that 
would constitute a Default or an Event of Default; and 

(ix) as of the date set out above in this Section 7.1, Excess Availability shall be not less than 
$1,500,000, which shall be calculated after applying the Availability Block of $2,500,000.

The Conditions Precedent are for the sole benefit of the Agent and the Lenders and may be waived only 
by the Agent in writing. If the Conditions Precedent are not complied with to the satisfaction of the Agent as 
provided for above, and the Agent will not waive satisfaction thereof at its sole discretion, then the Agent 
shall have no obligation to grant the forbearance and other accommodations contemplated herein.

ARTICLE 8
GENERAL

8.1 Effect of this Agreement

Except as modified by this Agreement, no other changes or modifications to the Credit Agreement or the 
other Loan Documents are intended or implied, and in all other respects the Credit Agreement and the 
other Loan Documents are specifically acknowledged, ratified and confirmed by the Credit Parties.  To the 
extent of conflict between the terms of this Agreement, the Credit Agreement and the other Loan 
Documents, the terms of this Agreement will govern.

8.2 Costs and Expenses

The Credit Parties hereby absolutely and unconditionally jointly and severally agree to pay to and fully 
indemnify the Agent, on demand by the Agent at any time and as often as may be required, whether or not 
all or any of the transactions contemplated by this Agreement are consummated, all fees and 
disbursements of the Agent, all counsel to the Agent, any financial advisor retained by the Agent, all other 
consultants to and agents of the Agent and all other expenses incurred by the Agent in connection with this 
Agreement, the Credit Agreement and the other Loan Documents including without limitation: (a) legal 
expenses in connection with the preparation, negotiation and interpretation of this Agreement, the other 
agreements or documents contemplated by this Agreement, the Credit Agreement and the other Loan 
Documents and the administration of this Agreement, the Credit Agreement and the other Loan Documents 
generally; (b) all documented expenses of advisors and consultants to and agents of the Agent (including 
legal expenses on a full indemnity basis) incurred in connection with the protection and enforcement of this 
Agreement, the Credit Agreement or any of the other Loan Documents or in connection with any proceeding 
in respect of bankruptcy, insolvency, winding up, receivership, dissolution, reorganization, liquidation, 
moratorium, arrangement or assignment for the benefit of creditors involving any Credit Party; in each of 
the foregoing events whether under the laws of Canada, Ontario, Alberta or other applicable jurisdiction, or 
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any local or foreign bankruptcy, insolvency, reorganization, receivership or similar law.  Each Credit Party 
specifically authorizes the Agent to debit from any of its accounts with the Agent the amount of any such 
existing and future fees and disbursements, and other expenses and the Agent agrees to use commercially 
reasonable efforts to notify such Credit Party of such anticipated debit and the amount thereof at least two 
(2) Business Days in advance.

8.3 Release

(a) In consideration of this Agreement and for other good and valuable consideration, each Credit 
Party, on their own behalf and on behalf of their respective successors, assigns, and other legal 
representatives, absolutely, unconditionally and irrevocably releases the Agent, the Lenders, and 
their present and former affiliates, subsidiaries, divisions, predecessors, directors, officers, legal 
counsel, consultants, employees, agents and other representatives, and their successors and 
assigns (all of which are referred to collectively as the “Releasees” and individually as a 
“Releasee”), of and from all demands, actions, causes of action, suits, covenants, contracts, 
controversies, agreements, promises, sums of money, accounts, bills, reckonings, damages and 
any and all other claims, counterclaims, defences, rights of set-off, demands and liabilities 
(individually, a “Claim” and collectively, “Claims”) known or unknown, both at law or in equity, that 
such Credit Party or any of their respective successors, assigns, or other legal representatives may 
now or later have or claim against any of the Releasees by reason of any circumstance, action, 
cause or thing which arises at any time on or prior to the date of this Agreement, including for or 
on account of, or in relation to, or in any way in connection with (i) this Agreement, the Credit 
Agreement or any of the other Loan Documents or any transactions under or related to, this 
Agreement, the Credit Agreement or any of the other Loan Documents, and (ii) any and all 
proposed refinancings of any Credit Party by the Lenders (past or present), including, without 
limitation, any and all prior proposed offers of finance (whether consummated or not), term sheets, 
indicative and non-binding term sheets or negotiations for financing, between any of the Lenders 
and any Credit Party;

(b) each Credit Party understands, acknowledges and agrees that the release set out in Section 8.3(a)
may be pleaded as a full and complete defence and may be used as a basis for an injunction 
against any action, suit or other proceeding which may be instituted, prosecuted or attempted in 
breach of the provisions of that release; and

(c) each Credit Party agrees that no fact, event, circumstance, evidence or transaction which could 
now be asserted or which may later be discovered will affect in any manner the final, absolute and 
unconditional nature of the release set out in Section 8.3(a).

8.4 Survival of Representations and Warranties

All representations and warranties made in this Agreement or any other document delivered in connection 
with this Agreement will survive the execution and delivery of this Agreement and the other documents and 
no investigation by the Agent or any closing will affect the representations and warranties or the right of the 
Agent to rely upon them.

8.5 Governing Law

This Agreement is governed by, and is to be construed and interpreted in accordance with, the laws of the 
Province of Alberta and the federal laws of Canada effective therein.

8.6 Reviewed by Legal Counsel

Each Credit Party represents and warrants to the Agent and the Lenders that it:
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(a) understands fully the terms of this Agreement and the consequences of the execution and delivery 
of this Agreement;

(b) has been afforded an opportunity to have this Agreement reviewed by, and to discuss this 
Agreement and any documents executed in connection herewith with, such lawyers and other 
persons as such Credit Party may wish; and

(c) has entered into this Agreement and executed and delivered all documents in connection herewith 
of its own free will and accord and without threat, duress or other coercion of any kind by any 
Person.

The Parties hereto acknowledge and agree that neither this Agreement nor the other documents or 
instruments executed pursuant hereto will be construed more favourably in favour of one than the other 
based upon which Party drafted the same, it being acknowledged that all Parties hereto contributed 
substantially to the negotiation and preparation of this Agreement and the other documents and instruments 
executed pursuant hereto or in connection herewith.

8.7 Submission to Jurisdiction

Without prejudice to the ability of any Party to enforce this Agreement in any other proper jurisdiction, each 
of the Parties irrevocably submits and attorns to the non-exclusive jurisdiction of the courts of Alberta to 
determine all issues, whether at law or in equity arising from this Agreement.  To the extent permitted by 
Applicable Law, each of the Parties irrevocably waives any objection (including any claim of inconvenient 
forum) to the venue of any legal proceeding arising out of or relating to this Agreement in the courts of that 
province, or that the subject matter of this Agreement may not be enforced in those courts, and irrevocably 
agrees not to seek, and hereby waives any right to, judicial review by any court which may be called upon 
to enforce the judgment of the courts referred to in this Section 8.7, of the substantive merits of any such 
suit, action or proceeding.  To the extent a Party has or hereafter may acquire any immunity from the 
jurisdiction of any court or from any legal process (whether through service or notice, attachment prior to 
judgment, attachment in aid of execution, execution or otherwise) with respect to itself or its property, that 
Party irrevocably waives that immunity in respect of its obligations under this Agreement.

8.8 Mutual Waiver of Jury Trial

Because disputes arising in connection with complex financial transactions are most quickly and 
economically resolved by an experienced and expert person and the Parties wish applicable provincial and 
federal laws to apply (rather than arbitration rules), the Parties desire that their disputes be resolved by a 
judge applying those Applicable Laws. Therefore, to achieve the best combination of the benefits of the 
judicial system, the Parties waive all rights to trial by jury in any action, suit, or proceeding brought to resolve 
any dispute, whether arising in contract, tort, or otherwise between the Agent and any Credit Party, arising 
out of, connected with, or related or incidental to, the relationship established between them in connection 
with this Agreement, the Credit Agreement or any of the other Loan Documents or the transactions related 
to this Agreement, the Credit Agreement or any of the other Loan Documents.

8.9 Time of Essence

Time is of the essence in all respects of this Agreement.

8.10 Notices

Any Communication or notice must be in writing and delivered in accordance with the Credit Agreement.
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8.11 Further Assurances

Each Credit Party will, at its own cost, execute and deliver all further agreements and documents and 
provide all further assurances as may be reasonably required by the Agent to give effect to this Agreement 
and, without limiting the generality of the foregoing, will do or cause to be done all acts and things, execute 
and deliver or cause to be executed and delivered all agreements and documents and provide such 
assurances, undertakings and information as may be required from time to time by all regulatory or 
governmental bodies or stock exchanges having jurisdiction over the affairs of a Party or as may be required 
from time to time under applicable securities legislation.

8.12 Confirmation of Documents and Terms

Each of the Credit Parties hereby agrees to the terms of this Agreement and confirms to and agrees with 
the Agent and the Lenders that its liabilities and obligations, and the Liens created under or pursuant to all 
Security Documents, Loan Documents and other documents and instruments executed in connection with 
the Credit Agreement and accommodations provided for or contemplated in the Credit Agreement continue 
in full force and effect in accordance with their respective terms and that all Security Documents and other 
Loan Documents executed by it secure and shall continue to secure the Obligations.

8.13 No Merger or Novation

All Security Documents, other Loan Documents and other documents and instruments provided to the 
Agent or otherwise entered into by the Credit Parties prior to the date hereof in connection with the Credit 
Agreement and accommodations provided for or contemplated in the Credit Agreement, there being no 
novation or merger of the Credit Agreement (as amended pursuant to this Agreement), any of the Agent’s 
Liens under the Security Documents or any of the other Loan Documents, and all Obligations continue 
under the Credit Agreement (as amended by this Agreement) and the other Loan Documents.

8.14 Amendment and Waiver

No supplement, modification, amendment, waiver, discharge or termination of this Agreement is binding 
unless it is executed in writing by the Party to be bound.  No waiver of, failure to exercise or delay in 
exercising, any provision of this Agreement constitutes a waiver of any other provision (whether or not 
similar) nor does such waiver constitute a continuing waiver unless otherwise expressly provided.

8.15 Assignment and Enurement

No Credit Party will be entitled to assign this Agreement or any right or obligation under this Agreement 
without the prior consent of the Agent.  The Agent may assign this Agreement and any of their rights and 
obligations under this Agreement without the consent of or notice to any Credit Party.  This Agreement 
enures to the benefit of and is binding upon the Parties and their respective successors and permitted 
assigns.

8.16 Severability

Each provision of this Agreement is distinct and severable.  If any provision of this Agreement, in whole or 
in part, is or becomes illegal, invalid or unenforceable in any jurisdiction by a court of competent jurisdiction, 
the illegality, invalidity or unenforceability of that provision will not affect:

(a) the legality, validity or enforceability of the remaining provisions of this Agreement; or

(b) the legality, validity or enforceability of that provision in any other jurisdiction.
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8.17 Counterparts

This Agreement may be executed and delivered by the Parties in one or more counterparts, each of which 
when so executed and delivered will be an original and such counterparts will together constitute one and 
the same instrument.

8.18 Electronic Signatures

Delivery of this Agreement by facsimile or other electronic transmission (including through “pdf” format via 
email) constitutes valid and effective delivery.

8.19 Paramountcy

In the event of any conflict or inconsistency between the provisions of this Agreement and the provisions 
of the Credit Agreement or any other Loan Document, the provisions of this Agreement shall prevail.

THE REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK.







Forbearance Agreement – signature page

CANADIAN IMPERIAL BANK OF COMMERCE, as
Agent and as Lender

Per
Name: 
Title:

Per
Name: 
Title:

Anthony Tsuen
Authorized Signatory

Steven Filippi
Authorized Signatory



SCHEDULE 1
EXISTING INDEBTEDNESS UNDER THE CREDIT AGREEMENT

- CAD Revolving Loan Balance: C$41,823.454.43

- USD Revolving Loan Balance: US$404.75

- CAD Standby Letters Of Credit: C$857,500.00

- CAD BCAP Loan: C$4,861,111.12



SCHEDULE 2
EXISTING SECURITY

1. General Security Agreement dated as of September 26, 2017 among Carey Management Inc.,
Wallace & Carey Inc., Loudon Bros. Limited, Mu irfield Lakes Golf Club Ltd., Elite Foods Inc., Elite
International Foods Inc., RiCal Sales and Logistics Inc., Regneck Enterprises Ltd., Retlogistics Inc.,
Ridge Meadows Properties Ltd., 1204248 Alberta Inc. and 772921 Alberta Inc., collectively as
Grantors, and Canadian Imperial Bank of Commerce, as Agent.

2. Guarantee Agreement entered into as of September 26, 2017 by and among Wallace & Carey Inc.,
Loudon Bros. Limited, Muirfield Lakes Golf Club Ltd., Elite Foods Inc., Elite International Foods
Inc., Rical Sales and Logistics Inc., Regneck Enterprises Ltd., Retlogistics Inc., Ridge Meadows
Properties Ltd., 1204248 Alberta Inc. and 772921 Alberta Inc., as Guarantors, in favour of Canadian
Imperial Bank of Commerce, as Agent.

3. Notice of Intention to Give Security Under Section 427 of the Bank Act (Canada) to Canadian
Imperial Bank of Commerce, dated September 7, 2017, from Carey Management Inc.

4. Application for Credit and Promise to Give Bills of Lading, Warehouse Receipts or Security Under
Section 427 of the Bank Act (Canada), dated September 26, 2017, from Carey Management Inc.
to Canadian Imperial Bank of Commerce.

5. Agreement As To Powers of Canadian Imperial Bank of Commerce In Relation To Security Under
Section 427 of the Bank Act (Canada), dated September 26, 2017, from Carey Management Inc.
to Canadian Imperial Bank of Commerce.

6. Special Security In Respect of Specified Property or Classes of Property Described in Section 427
of the Bank Act (Canada), dated September 26, 2017, from Carey Management Inc. to Canadian
Imperial Bank of Commerce.

7. Securities Pledge Agreement between Carey Management Inc. and Canadian Imperial Bank of
Commerce, dated September 26, 2017, with respect to the securities listed thereto in Schedule A.

8. Securities Pledge Agreement between Wallace & Carey Inc. and Canadian Imperial Bank of
Commerce, dated September 26, 2017, with respect to the securities listed thereto in Schedule A.

9. Securities Pledge Agreement between Elite Foods Inc. and Canadian Imperial Bank of Commerce,
dated September 26, 2017, with respect to the securities listed thereto in Schedule A.

10. Blocked Accounts Agreement dated September 26, 2017, between Carey Management Inc.,
1204248 Alberta Inc., Elite Foods Inc., Elite International Foods Inc., Loudon Bros. Limited,
Muirfield Lakes Golf Club Ltd., Regneck Enterprises Ltd., RETLogistics Inc., Rical Sales and
Logistics Inc., Ridge Meadows Properties Ltd. and Wallace & Carey Inc., collectively as Customers,
Canadian Imperial Bank of Commerce, as account bank, and Canadian Imperial Bank of
Commerce, as Agent for the lenders.

11. Assumption and Confirmation of Security dated October 29, 2017 between Elite Foods International
Inc., as amalco, and Canadian Imperial Bank of Commerce, as Agent.

12. Confirmation of Security agreement executed on June 1, 2020 between Spruce It Up Land Corp.,
as amalco, and Canadian Imperial Bank of Commerce, as Agent.
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SCHEDULE 3
EXISTING DEFAULTS

1. under Section 7.1(d) of the Credit Agreement resulting from the failure of the Borrower to maintain 
during the Minimum EBITDA Period for the Fiscal Months of April 2022 through to and including 
October 2022 the minimum EBITDA required under Section 5.13 of the Credit Agreement.

2. a failure to deliver an annual budget of the Borrower and other Credit Parties, on a consolidated 
basis, approved by the Board of Directors of the Borrower, for the Fiscal Year commencing 
November 1, 2022 in accordance with the terms of and within the time required by Section 5.1(q) 
of the Credit Agreement.

3. a failure to deliver the Borrower’s and its Subsidiaries’ audited combined balance sheet and related 
statements of income, retained earnings and changes in financial position for the end of and for the 
Fiscal Year ended October 31, 2022 in accordance with the terms of and within the time required 
by Section 5.1(a) of the Credit Agreement.

4. a failure to deliver the Borrower’s and its Subsidiaries’ unaudited combined balance sheet and 
related statements of income, retained earnings and changes in financial position as of the fiscal 
periods ending July 9, 2022, August 6, 2022, September 3, 2022, October 1, 2022, October 28, 
2022, November 26, 2022, December 24, 2022, January 21, 2023, February 18, 2023, March 18, 
2023, April 15, 2023 and May 13, 2023 in accordance with the terms of and within the time required 
by Section 5.1(b) of the Credit Agreement.

5. a failure to maintain a Fixed Charge Coverage Ratio at the level required pursuant to Section 5.12 
of the Credit Agreement from and after May 6, 2022. 

6. an Event of Default under Section 7.1(r) of the Credit Agreement as a result of the occurrence of 
an event or condition that enables or permits the holder or holders of the Indebtedness under the 
First Lien Term Loan Facility, or any trustee or agent on their behalf, to cause such Indebtedness 
to become due.  Specifically, the Credit Parties have failed to maintain the Fixed Charge Coverage 
Ratio required under the First Lien Term Loan Facility for the year ended October 31, 2022.
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SCHEDULE 4
MORTGAGED PROPERTIES

1. PLAN 7911396
BLOCK 1
LOT 3
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS
Standing in the name of 772921 Alberta Inc.

2. PLAN 7911396
BLOCK 1
LOT 4
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS
Standing in the name of 772921 Alberta Inc.

3. PLAN 8031JK
BLOCK A
LOT 5
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 7.85 HECTARES (19.4 ACRES) MORE OR LESS
Standing in the name of Ridge Meadows Properties Ltd.

4. PLAN 5235JK
BLOCK A
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 8.4 HECTARES (20.75 ACRES) MORE OR LESS
Standing in the name of Spruce It Up Land Corp.

5. PIN: 003-862-682
LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698
Standing in the name of 772921 Alberta Ltd.
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SCHEDULE 5
RESTRUCTURING TIMELINE

Date Milestone

Within 40 days following the date of the 
hearing of the application for the Initial Order 

The Applicants shall deliver to the Agent a term 
sheet summarizing the material commercial 
terms of the proposed Plan for which support 
will be solicited from the unsecured creditors of
Wallace & Carey Inc. and Loudon Bros Limited, 
which term sheet shall be in form and 
substance acceptable to the Agent (the “Plan 
Term Sheet”).

Within 40 days following the date of the 
hearing of the application for the Initial Order

The Applicants shall deliver a pro forma 
business model and financial forecast for the 
restructured business of the Applicants
following implementation of the proposed Plan
consistent with the Plan Term Sheet, which 
shall be in form and substance acceptable to 
the Agent.

Within 60 days following the date of the 
hearing of the application for the Initial Order

The Applicants shall provide confirmation in 
form and substance acceptable to the Agent 
that the required majorities of creditors of the 
Applicants support and will vote in favour of the 
Plan on the terms set out in the Plan Term 
Sheet.

Within 90 days following the date of the 
hearing of application for the Initial Order

The Applicants shall submit a motion to the 
CCAA Court filing the Plan and seeking a Plan 
Filing and Meeting Order and a Claims 
Procedure Order, in each case acceptable to 
the Agent.

Within 120 days following the date of the 
hearing of the application for the Initial Order

The Plan shall have been voted upon and 
approved by the requisite majorities of creditors 
as required pursuant to the CCAA.

November 30, 2023 Implementation of the Plan.



SCHEDULE 6
APPROVED CASH FLOW

SEE ATTACHED



Wallace & Carey Inc., Loudon Bros Limited and Carey Management Inc.
Projected Weekly Cash Flow Statement (Consolidated)
June 18, 2023 to September 30, 2023
(Unaudited; $CAD Thousands)

Note 24-Jun-23 01-Jul-23 08-Jul-23 15-Jul-23 22-Jul-23 29-Jul-23 05-Aug-23 12-Aug-23 19-Aug-23 26-Aug-23 02-Sep-23 09-Sep-23 16-Sep-23 23-Sep-23 30-Sep-23 Total
RECEIPTS
Collection of accounts receivable 27,329         1,438           -              -              -              -              -              -              -              -              -              -              -              -              -              28,767       
Collection of sales and taxes 2 -              31,372         31,372         31,372         32,338         32,338         32,338         32,338         29,435         29,435         29,435         29,435         27,415         27,415         27,415         423,453     
Other Receipts 3 -              425              425              425              438              438              438              438              399              399              399              399              372              372              372              5,739         
Total receipts 27,329         33,236         31,797         31,797         32,776         32,776         32,776         32,776         29,834         29,834         29,834         29,834         27,787         27,787         27,787         457,959     

DISBURSEMENTS
Inventory vendor payments 4 (10,078)       (23,402)       (23,627)       (22,075)       (22,075)       (23,619)       (23,638)       (23,276)       (23,276)       (23,276)       (18,755)       (18,771)       (19,157)       (19,157)       (20,315)       (314,498)    
Sales tax remittances 5 (18,941)       (2,850)         (2,000)         (2,000)         (17,440)       (5,832)         (2,000)         (2,000)         (2,000)         (21,324)       (3,017)         (2,000)         (2,000)         (21,889)       (3,047)         (108,339)    
GST collected /(paid) (48)              33                (62)              (1,294)         73                (24)              (20)              (15)              (125)            (130)            145              141              310              28                (36)              (1,025)        
Operating disbursements 6 (605)            (2,130)         (655)            (1,628)         (618)            (1,628)         (1,189)         (1,513)         (577)            (1,513)         (1,217)         (1,433)         (548)            (1,433)         (548)            (17,235)      
Total operating disbursements (29,672)       (28,349)       (26,343)       (26,998)       (40,060)       (31,102)       (26,848)       (26,804)       (25,978)       (46,243)       (22,845)       (22,063)       (21,396)       (42,450)       (23,946)       (441,097)    
Other disbursements

Interest and principal payments - CIBC revolving facility -              (351)            -              -              -              -              (289)            -              -              -              (230)            -              -              -              -              (870)           
Interest and principal payments - CIBC BCAP loan -              -              -              -              -              -              (226)            -              -              -              -              -              -              -              -              (226)           
Interest and principal payments - CWB demand loan -              (124)            -              -              -              -              (123)            -              -              -              (123)            -              -              -              -              (370)           
Forbearance fee 7 -              -              -              -              (250)            -              -              -              -              (250)            -              -              -              (250)            -              (750)           
Restructuring costs 8 -              -              (500)            -              -              (500)            -              (400)            -              -              -              (400)            -              -              -              (1,800)        

Total other disbursements -              (474)            (500)            -              (250)            (500)            (638)            (400)            -              (250)            (354)            (400)            -              (250)            -              (4,017)        

Total disbursements (29,672)       (28,823)       (26,843)       (26,998)       (40,310)       (31,602)       (27,486)       (27,204)       (25,978)       (46,493)       (23,198)       (22,463)       (21,396)       (42,700)       (23,946)       (445,113)    
Net cash flow (2,343)         4,412           4,954           4,800           (7,535)         1,174           5,290           5,572           3,856           (16,659)       6,636           7,371           6,391           (14,913)       3,841           12,846       

Opening CIBC Revolving Facility 38,541         40,883         36,471         31,517         26,717         34,252         33,078         27,788         22,216         18,361         35,020         28,384         21,013         14,622         29,535         38,541       
Net cash flow 2,343           (4,412)         (4,954)         (4,800)         7,535           (1,174)         (5,290)         (5,572)         (3,856)         16,659         (6,636)         (7,371)         (6,391)         14,913         (3,841)         (12,846)      

Ending CIBC Revolving Facility 40,883         36,471         31,517         26,717         34,252         33,078         27,788         22,216         18,361         35,020         28,384         21,013         14,622         29,535         25,695         25,695       

Pre-Filing CIBC Revolving Facility
Opening CIBC Revolving Facility 38,541         11,212         -              -              -              -              -              -              -              -              -              -              -              -              -              38,541       

Post-filing receipts (27,329)       (11,212)       (38,541)      
Ending CIBC Revolving Facility 11,212         -              -              -              -              -              -              -              -              -              -              -              -              -              -              -             

Post-Filing CIBC Revolving Facility
Opening CIBC Revolving Facility -              29,672         36,471         31,517         26,717         34,252         33,078         27,788         22,216         18,361         35,020         28,384         21,013         14,622         29,535         -             

Post-filing receipts (22,024)       (31,797)       (31,797)       (32,776)       (32,776)       (32,776)       (32,776)       (29,834)       (29,834)       (29,834)       (29,834)       (27,787)       (27,787)       (27,787)       (419,419)    
Post-filing disbursements 29,672         28,823         26,843         26,998         40,310         31,602         27,486         27,204         25,978         46,493         23,198         22,463         21,396         42,700         23,946         445,113     

Ending CIBC Revolving Facility 29,672         36,471         31,517         26,717         34,252         33,078         27,788         22,216         18,361         35,020         28,384         21,013         14,622         29,535         25,695         25,695       

Week ending



AMENDMENT TO FORBEARANCE AGREEMENT AND CREDIT AGREEMENT 

 

THIS AGREEMENT is dated as of July 18, 2023 (this “Agreement”). 

AMONG: 

CAREY MANAGEMENT INC.  
(the “Borrower”) 

- and - 

THE GUARANTORS FROM TIME TO TIME PARTY HERETO 

- and - 

CANADIAN IMPERIAL BANK OF COMMERCE, as Agent 
(the “Agent”) 

- and - 

THE LENDERS FROM TIME TO TIME PARTY TO THE CREDIT AGREEMENT 
(the “Lenders” and, together with the Borrower, the Guarantors and the Agent, the 
“Parties”) 

CONTEXT: 

A. The Agent and the Lenders have provided certain financing arrangements under a Credit 
Agreement dated as of September 26, 2017 among the Borrower, the guarantors party thereto, the 
Agent and the lenders party thereto from time to time (as amended by Amendment No. 1 to Credit 
Agreement dated May 3, 2018, First Amendment to Credit Agreement dated January 1, 2019, 
Amendment No. 2 and Consent and Waiver to Credit Agreement dated December 31, 2019, Fourth 
Amendment to Credit Agreement dated September 2, 2020, Fifth Amendment to Credit Agreement 
dated March 31, 2021, Sixth Amendment to Credit Agreement dated May 28, 2021, Seventh 
Amendment and Consent dated October 29, 2021, Eight Amendment to Credit Agreement dated 
April 4, 2022, Ninth Amendment to Credit Agreement dated January 23, 2023 and as the same 
may be further amended, restated, supplemented, revised, replaced or otherwise modified from 
time to time, the “Credit Agreement”). 

B. As of the date of this Agreement, the Credit Parties are in default under the Credit Agreement and 
the other Loan Documents (as defined in the Credit Agreement).  

C. Certain of the Credit Parties, being the Borrower, Wallace & Carey Inc. and Loudon Bros Limited 
(the “Applicants”) have obtained an Amended and Restated Initial Order from the Court of King’s 
Bench (the “CCAA Court”) (as amended, supplemented or otherwise modified from time to time, 
the “Initial Order”) under the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”) (such 
proceedings being the “CCAA Proceedings”) and the Credit Parties have requested ongoing 
support of the Agent and the Lenders during the CCAA Proceedings.   

D. The Agent and the Lenders agreed to continue to provide the facilities set out in the Credit 
Agreement subject to the terms and conditions of a Forbearance Agreement entered into on June 
22, 2023 (the “Forbearance Agreement”), and approved (as may be amended from time to time) 
by the CCAA Court on June 22, 2023. 
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E. The Borrower has requested that the Lenders provide certain Loans for which the conditions set 
out in Section 4.2 of the Credit Agreement and the Forbearance Agreement are not satisfied (the 
“Draw Conditions”).  Among other things, the Borrower has advised that it requires Loans to fund 
the purchase of Inventory that has not yet been delivered and, as a result, would not be Eligible 
Inventory and would not be included in the Borrowing Base.  The Lenders and the Agent have 
agreed to amend the Credit Agreement to provide for the inclusion of Undelivered Inventory (as 
defined below) in the Borrowing Base on the terms set out herein to permit Loans to be made to 
fund the purchase price of the Undelivered Inventory (as defined below).   

THEREFORE, in consideration of the mutual covenants and agreements contained herein and other good 
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree 
as follows: 

ARTICLE 1 
INTERPRETATION 

1.1 Credit Agreement Definitions 

Each capitalized term used and not otherwise defined in this Agreement will have the meaning assigned to 
it in the Credit Agreement or the Forbearance Agreement. 

1.2 Entire Agreement 

This Agreement, together with the Credit Agreement, the Forbearance Agreement and the other Loan 
Documents and the other agreements and documents to be delivered under this Agreement, constitute the 
entire agreement between the Parties pertaining to the subject matter of this Agreement and supersedes 
all prior agreements, understandings, negotiations and discussions, whether oral or written, of the Parties, 
and there are no representations, warranties or other agreements between the Parties in connection with 
the subject matter of this Agreement except as specifically set out in this Agreement, the Credit Agreement, 
the Forbearance Agreement, the other Loan Documents or the other agreements and documents delivered 
under this Agreement. 

1.3 Business Day 

Whenever any payment to be made or action to be taken under this Agreement is required to be made or 
taken on a day other than a Business Day, the payment is to be made or action taken on the next Business 
Day following. 

1.4 Certain Rules of Interpretation 

(a) In this Agreement, words signifying the singular number include the plural and vice versa, and 
words signifying gender include all genders.  Every use of the word “including” in this Agreement 
is to be construed as meaning “including, without limitation”. 

(b) The division of this Agreement into Articles and Sections and the insertion of headings are for 
convenience of reference only and do not affect the construction or interpretation of this Agreement. 

(c) References in this Agreement to an Article, Section, Schedule or Exhibit are to be construed as 
references to an Article, Section, Schedule or Exhibit of or to this Agreement unless the context 
requires otherwise. 

(d) Unless otherwise specified in this Agreement, time periods within which or following which any 
payment is to be made or act is to be done will be calculated by excluding the day on which the 
period commences and including the day on which the period ends.  If the last day of a time period 
is not a Business Day, the time period will end on the next Business Day. 
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(e) Unless otherwise specified, any reference in this Agreement to any (a) statute includes all 
regulations made under that statute, and is to be construed as a reference to that statute as 
amended, supplemented or replaced from time to time, and (b) to any agreement means such 
agreement as amended, supplemented, restated, or replaced subject to compliance with any 
restrictions thereon in the Loan Documents. 

(f) Unless otherwise specified, the word “dollar” and the “$” sign refer to Canadian currency, and all 
amounts to be advanced, paid, tendered or calculated under this Agreement are to be advanced, 
paid, tendered or calculated in Canadian currency. 

ARTICLE 2 
AMENDMENTS, COVENANTS AND WAIVER 

2.1 Amendments to Credit Agreement 

With effect on the Amendment Effective Date (as defined below), the Credit Agreement is amended 
as follows: 

(a) Section 1.1 (Defined Terms) of the Credit Agreement is hereby amended by adding the following 
defined terms in alphabetical order with the existing definitions: 

“Eligible Undelivered Inventory” means all Undelivered Inventory of such Credit Party valued 
in Canadian Dollars on a lower of Standard Cost or market basis in accordance with GAAP, with 
detailed calculations of lower of cost or market to occur on at least a monthly basis, which meets 
such standards of eligibility as the Agent shall establish from time to time in its Permitted Discretion; 
provided that, in any event, no Undelivered Inventory shall be deemed Eligible Undelivered 
Inventory unless each of the following statements is accurate and complete (and by including such 
Undelivered Inventory in any computation of the applicable Borrowing Base, the Borrower shall be 
deemed to represent and warrant to the Agent, each Issuing Bank and the Lenders, to the best of 
its knowledge, the accuracy and completeness of such statements and the compliance of such 
Inventory with each such other eligibility standard established by the Agent): 

(1) such Undelivered Inventory meets all of the criteria for “Eligible Inventory” except for clause 
(2) thereof as it is not in the possession of the Credit Party or a bailee that has delivered an 
Acceptable Bailee Letter; 

(2) the Agent has received a no-offset and acknowledgement of title transfer letter, in form and 
substance satisfactory to the Agent, from the supplier of such Undelivered Inventory; 

(3) no more than 10 days has passed since the time that such Undelivered Inventory has been 
paid in full; and  

(4)  such Undelivered Inventory is not Undelivered Inventory which the Agent, in the exercise 
of Permitted Discretion, determines to be not acceptable for any other reason.  

“Undelivered Inventory” means all Inventory of the Credit Parties which has been fully paid 
for by such Credit Party, an invoice for such Inventory has been issued to such Credit Party, title 
has transferred to such Credit Party and such Inventory is located in Canada, but the Inventory has 
not been delivered into the possession of such Credit Party as it remains in the possession of a 
supplier or any other person shipping such Inventory to such Credit Party.  

(b) The definition of “Borrowing Base” in Section 1.1 (Defined Terms) of the Credit Agreement is hereby 
amended by (A) renumbering the existing clauses (iii) and (iv) to clauses (iv) and (v), and (B) adding 
a new clause (iii) as follows: 
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“(iii) plus, the lesser of (A) 70% of the lower of cost or fair market value of all Eligible 
Undelivered Inventory, and (B) 75% of the appraised net orderly liquidation value of all 
Eligible Undelivered Inventory, provided that, the aggregate amount of Eligible 
Undelivered Inventory used to calculate the Borrowing Base shall not exceed 
$15,000,000 (reduced to $13,000,000 as of August 18, 2023).” 

(c) The definition of “Priority Payables” in Section 1.1 (Defined Terms) of the Credit Agreement is 
hereby amended by adding the words “Eligible Undelivered Inventory” immediately after the words 
“Eligible Accounts” where they appear in such definition.  

(d) Section 5.1 (Financial Statements and Other Information) of the Credit Agreement is hereby 
amended by adding the following provisions to the end of clause (f): 

“(xii)  a calculation and report as to the Undelivered Inventory which does not meet the 
definition of Eligible Undelivered Inventory; 

(xiii)   a separate listing of Eligible Undelivered Inventory containing the supplier name, the 
date of payment in full, and the date of shipment; 

(xiv)  copies of the purchase orders and payment receipt confirmations from each 
applicable supplier in respect of Eligible Undelivered Inventory; and 

(xv)  any additional information and reports pertaining to Eligible Undelivered Inventory as 
the Agent may request in its Permitted Discretion.” 

(e) Section 5.1 (Financial Statements and Other Information) of the Credit Agreement is hereby 
amended by adding the following provisions to the end of clause (g): 

“(x)  a calculation and report as to the Undelivered Inventory which does not meet the 
definition of Eligible Undelivered Inventory; 

(xi)   a separate listing of Eligible Undelivered Inventory containing the supplier name, the 
date of payment in full, and the date of shipment; 

(xii)  copies of the purchase orders and payment receipt confirmations from each applicable 
supplier in respect of Eligible Undelivered Inventory; and 

(xii)  any additional information and reports pertaining to Eligible Undelivered Inventory as 
the Agent may request in its Permitted Discretion.” 

(f) Section 7.2 (Remedies) of the Credit Agreement is hereby amended by adding the words “and/or 
Eligible Undelivered Inventory” immediately after the words “Eligible Inventory” where they appear 
in clause (a) of such section.  

2.2 SISP and Milestones 

(a) With effect from the Amendment Effective Date, Section 4.1(d)(iii) of the Forbearance Agreement 
is hereby deleted and the following is hereby inserted in its place: 

The Applicants agree to comply with the timeline set forth in Schedule 5 hereto with respect 
to (i) a Plan on terms acceptable to the Agent and the Lenders; and (ii) identification and 
selection of a financial advisor to advise on a process to solicit interest in and opportunities 
for a sale of, or investment in, or refinancing of the Credit Parties’ business and assets (a 
“SISP”) that may be implemented as an alternative to or in parallel with the negotiation of 
a Plan.  The Applicants acknowledge that the Agent’s and the Lenders’ acceptance of 
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continued accommodations set out herein in connection with any of the steps set out in 
Schedule 5 may be conditional upon the concurrent pursuit of a SISP or alternative pursuit 
of a SISP (including if any milestone in Schedule 5 is not satisfied). 

(b) With effect from the Amendment Effective Date, Schedule 5 to the Forbearance Agreement is 
hereby deleted and replaced with Exhibit “A” attached hereto. 

ARTICLE 3 
FEES 

3.1  Amendment Fee 

(a) In consideration of the amendments set out in this Agreement, the Borrower agrees to pay to the 
Agent  a fee for the benefit of the Revolving Lenders in the amount of $25,000, which shall be fully 
earned and payable upon execution of this Agreement (the “Amendment Fee”), which fee shall be 
in addition to the ABL DIP Fee, which shall remain payable in accordance with the terms of the 
Forbearance Agreement.  

(b) The Amendment Fee is in addition to all other fees (including legal fees), interest, costs, expenses 
and other amounts payable in connection with this Agreement, the Credit Agreement, the 
Forbearance Agreement and the other Loan Documents (including fees contemplated in the Credit 
Agreement to the extent that payment has not been received by the Agent as at the date hereof) 
and may be charged by the Agent to any account of the Borrower maintained by the Lenders.  The 
Amendment Fee will be fully earned by the Agent despite any failure by any Credit Party to comply 
with any other term of this Agreement.  

ARTICLE 4 
ACKNOWLEDGEMENTS AND CONFIRMATIONS 

4.1 Without limiting the confirmations, acknowledgments and agreements contained in the 
Forbearance Agreement, each Credit Party confirms, acknowledges and agrees that: 

(a) the Credit Agreement and the other Loan Documents remain in full force and effect as at the date 
hereof, except as specifically amended by the Forbearance Agreement and this Agreement.  The 
Credit Agreement shall henceforth be read and construed in conjunction with the Forbearance 
Agreement and this Agreement;  

(b) the Agent and the Lenders have not waived the Existing Defaults and nothing contained in this 
Agreement or the transactions contemplated by this Agreement will be deemed to constitute any 
such waiver; 

(c) except for obligations in respect of accrued unpaid tobacco sales taxes not to exceed 
$10,653,860.42, which are the subject of the Tobacco Tax Payment Plans, as at the date of this 
Agreement, the Credit Parties have paid or caused to be paid and satisfied when due all amounts 
in respect of income taxes, provincial sales taxes, tobacco taxes and other excise taxes, GST, 
HST, employee payroll remittances, employee wages and other obligations which have or may 
constitute a Priority Payable;  

(d) neither the Borrower, nor any other Credit Party has received, or is aware of any pending issuance 
of, any notice of garnishment from a Governmental Authority; 
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ARTICLE 5 
CONDITIONS PRECEDENT TO THIS AGREEMENT 

5.1 Conditions Precedent 

(a) The amendments contemplated hereunder shall be effective upon the date (the “Amendment 
Effective Date”) of satisfaction of the following conditions precedent (the “Conditions 
Precedent”), which must occur on or before 5:00 p.m. (Calgary Time) on July 19, 2023: 

(i) the Agent has received a duly authorized, executed and delivered PDF copy of this 
Agreement executed by each of the Credit Parties; 

(ii) the payment of all fees, disbursements and taxes owing to the Agent’s and the Lenders’ 
legal counsel and to PricewaterhouseCoopers Inc. (as advisor to the Agent and the 
Lenders) at such time pursuant to a delivered invoice; it being acknowledged and agreed 
by the Credit Parties that, in satisfying this condition precedent, each such amount payable 
shall be automatically debited by the Agent from the operating accounts of the Borrower 
without any further consent or agreement of the Credit Parties being required in respect 
thereof; 

(iii) the Agent shall have received all other documentation reasonably required by the Agent 
and its counsel in connection with this Agreement (including, without limitation, such further 
assurances, resolutions, opinions and additional confirmations or other agreements 
relating to the Agent’s Liens), all duly authorized, executed and delivered in form and 
substance satisfactory to the Agent in its sole discretion; 

(iv) other than the Existing Defaults and any Events of Default solely as a consequence of the 
commencement of the CCAA Proceedings, no event shall have occurred and be 
continuing, or will result from the consummation of the transactions contemplated by this 
Agreement that would constitute a Default or an Event of Default;  

(v) the Amendment Fee shall have been paid by the Borrower it being acknowledged and 
agreed by the Credit Parties that, in satisfying this condition precedent, the Amendment 
fee shall be automatically debited by the Agent from the operating accounts of the Borrower 
without any further consent or agreement of the Credit Parties being required in respect 
thereof, and  

(vi) as of the date set out above in this Section 5.1, Excess Availability shall be not less than 
$1,500,000, which shall be calculated after applying the Availability Block of $2,500,000. 

The Conditions Precedent are for the sole benefit of the Agent and the Lenders and may be waived only 
by the Agent in writing.  

ARTICLE 6 
GENERAL 

6.1 Effect of this Agreement 

Except as modified by this Agreement, no other changes or modifications to the Credit Agreement, the 
Forbearance Agreement or the other Loan Documents are intended or implied, and in all other respects the 
Credit Agreement and the other Loan Documents are specifically acknowledged, ratified and confirmed by 
the Credit Parties.  To the extent of conflict between the terms of this Agreement, the Credit Agreement, 
the Forbearance Agreeement, and the other Loan Documents, the terms of this Agreement will govern. 
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6.2 Release 

(a) In consideration of this Agreement and for other good and valuable consideration, each Credit 
Party, on their own behalf and on behalf of their respective successors, assigns, and other legal 
representatives, absolutely, unconditionally and irrevocably releases the Agent, the Lenders, and 
their present and former affiliates, subsidiaries, divisions, predecessors, directors, officers, legal 
counsel, consultants, employees, agents and other representatives, and their successors and 
assigns (all of which are referred to collectively as the “Releasees” and individually as a 
“Releasee”), of and from all demands, actions, causes of action, suits, covenants, contracts, 
controversies, agreements, promises, sums of money, accounts, bills, reckonings, damages and 
any and all other claims, counterclaims, defences, rights of set-off, demands and liabilities 
(individually, a “Claim” and collectively, “Claims”) known or unknown, both at law or in equity, that 
such Credit Party or any of their respective successors, assigns, or other legal representatives may 
now or later have or claim against any of the Releasees by reason of any circumstance, action, 
cause or thing which arises at any time on or prior to the date of this Agreement, including for or 
on account of, or in relation to, or in any way in connection with (i) this Agreement, the Credit 
Agreement, the Forbearance Agreement or any of the other Loan Documents or any transactions 
under or related to, this Agreement, the Credit Agreement, the Forbearance Agreement or any of 
the other Loan Documents, and (ii) any and all proposed refinancings of any Credit Party by the 
Lenders (past or present), including, without limitation, any and all prior proposed offers of finance 
(whether consummated or not), term sheets, indicative and non-binding term sheets or negotiations 
for financing, between any of the Lenders and any Credit Party; 

(b) each Credit Party understands, acknowledges and agrees that the release set out in Section 6.2(a) 
may be pleaded as a full and complete defence and may be used as a basis for an injunction 
against any action, suit or other proceeding which may be instituted, prosecuted or attempted in 
breach of the provisions of that release; and 

(c) each Credit Party agrees that no fact, event, circumstance, evidence or transaction which could 
now be asserted or which may later be discovered will affect in any manner the final, absolute and 
unconditional nature of the release set out in Section 6.2(a). 

6.3 Survival of Representations and Warranties 

All representations and warranties made in this Agreement or any other document delivered in connection 
with this Agreement will survive the execution and delivery of this Agreement and the other documents and 
no investigation by the Agent or any closing will affect the representations and warranties or the right of the 
Agent to rely upon them. 

6.4 Governing Law 

This Agreement is governed by, and is to be construed and interpreted in accordance with, the laws of the 
Province of Alberta and the federal laws of Canada effective therein. 

6.5 Reviewed by Legal Counsel 

Each Credit Party represents and warrants to the Agent and the Lenders that it: 

(a) understands fully the terms of this Agreement and the consequences of the execution and delivery 
of this Agreement; 

(b) has been afforded an opportunity to have this Agreement reviewed by, and to discuss this 
Agreement and any documents executed in connection herewith with, such lawyers and other 
persons as such Credit Party may wish; and 
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(c) has entered into this Agreement and executed and delivered all documents in connection herewith 
of its own free will and accord and without threat, duress or other coercion of any kind by any 
Person. 

The Parties hereto acknowledge and agree that neither this Agreement nor the other documents or 
instruments executed pursuant hereto will be construed more favourably in favour of one than the other 
based upon which Party drafted the same, it being acknowledged that all Parties hereto contributed 
substantially to the negotiation and preparation of this Agreement and the other documents and instruments 
executed pursuant hereto or in connection herewith. 

6.6 Time of Essence 

Time is of the essence in all respects of this Agreement. 

6.7 Notices 

Any Communication or notice must be in writing and delivered in accordance with the Credit Agreement. 

6.8 Further Assurances 

Each Credit Party will, at its own cost, execute and deliver all further agreements and documents and 
provide all further assurances as may be reasonably required by the Agent to give effect to this Agreement 
and, without limiting the generality of the foregoing, will do or cause to be done all acts and things, execute 
and deliver or cause to be executed and delivered all agreements and documents and provide such 
assurances, undertakings and information as may be required from time to time by all regulatory or 
governmental bodies or stock exchanges having jurisdiction over the affairs of a Party or as may be required 
from time to time under applicable securities legislation. 

6.9 Confirmation of Documents and Terms 

Each of the Credit Parties hereby agrees to the terms of this Agreement and confirms to and agrees with 
the Agent and the Lenders that its liabilities and obligations, and the Liens created under or pursuant to all 
Security Documents, Loan Documents and other documents and instruments executed in connection with 
the Credit Agreement and accommodations provided for or contemplated in the Credit Agreement continue 
in full force and effect in accordance with their respective terms and that all Security Documents and other 
Loan Documents executed by it secure and shall continue to secure the Obligations. 

6.10 No Merger or Novation 

All Security Documents, other Loan Documents and other documents and instruments provided to the 
Agent or otherwise entered into by the Credit Parties prior to the date hereof in connection with the Credit 
Agreement and accommodations provided for or contemplated in the Credit Agreement, there being no 
novation or merger of the Credit Agreement (as amended pursuant to this Agreement), any of the Agent’s 
Liens under the Security Documents or any of the other Loan Documents, and all Obligations continue 
under the Credit Agreement (as amended by the Forbearance Agreement and this Agreement) and the 
other Loan Documents. 

6.11 Severability 

Each provision of this Agreement is distinct and severable.  If any provision of this Agreement, in whole or 
in part, is or becomes illegal, invalid or unenforceable in any jurisdiction by a court of competent jurisdiction, 
the illegality, invalidity or unenforceability of that provision will not affect: 

(a) the legality, validity or enforceability of the remaining provisions of this Agreement; or 
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(b) the legality, validity or enforceability of that provision in any other jurisdiction. 

6.12 Counterparts 

This Agreement may be executed and delivered by the Parties in one or more counterparts, each of which 
when so executed and delivered will be an original and such counterparts will together constitute one and 
the same instrument. 

6.13 Electronic Signatures 

Delivery of this Agreement by facsimile or other electronic transmission (including through “pdf” format via 
email) constitutes valid and effective delivery. 
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Each of the Parties has executed and delivered this Agreement effective as of the date first written above. 

 

 CAREY MANAGEMENT INC., 
as the Borrower 

By:       
Name: 
Title: 

 WALLACE & CAREY INC., 
as a Guarantor 

By:       
Name: 
Title: 

 LOUDON BROS. LIMITED, 
as a Guarantor 

By:       
Name: 
Title: 

 SPRUCE IT UP LAND CORP., 
as a Guarantor 

By:       
Name: 
Title: 

 772921 ALBERTA INC., 
as a Guarantor 

By:       
Name: 
Title: 
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 RIDGE MEADOWS PROPERTIES LTD., 
as a Guarantor 

By:       
Name: 
Title: 

 RETLOGISTICS INC., 
as a Guarantor 

By:       
Name: 
Title: 



 

CANADIAN IMPERIAL BANK OF COMMERCE, as 
Agent and as Lender 

Per   
Name:  
Title: 

Per   
Name:  
Title: 

Anthony Tsuen
Authorized Signatory

Steven Filippi
Authorized Signatory



 

EXHIBIT A 
 

SCHEDULE 5 
RESTRUCTURING TIMELINE 

Date Milestone 

Within 40 days following the date of the 
hearing of the application for the Initial Order 

The Credit Parties shall have identified and 
selected a financial advisor acceptable to the 
Agent and the Lenders, to advise on a process 
to solicit interest in and opportunities for a sale 
of, or investment in, or refinancing of the Credit 
Parties’ business and assets to be 
implemented as an alternative to or in parallel 
with the negotiation of a Plan. 

Within 40 days following the date of the 
hearing of the application for the Initial Order  

The Applicants shall deliver to the Agent a term 
sheet summarizing the material commercial 
terms of the proposed Plan for which support 
will be solicited from the unsecured creditors of 
Wallace & Carey Inc. and Loudon Bros Limited, 
which term sheet shall be in form and 
substance acceptable to the Agent (the “Plan 
Term Sheet”). 

Within 40 days following the date of the 
hearing of the application for the Initial Order 

The Applicants shall deliver a pro forma 
business model and financial forecast for the 
restructured business of the Applicants 
following implementation of the proposed Plan 
consistent with the Plan Term Sheet, which 
shall be in form and substance acceptable to 
the Agent (the “Business Model”). 

Within 60 days following the date of the 
hearing of the application for the Initial Order 

If the Plan Term Sheet and the Business Model 
milestones above are satisfied, then the 
Applicants shall provide confirmation in form 
and substance acceptable to the Agent that the 
required majorities of creditors of the 
Applicants support and will vote in favour of the 
Plan on the terms set out in the Plan Term 
Sheet. 

Within 90 days following the date of the 
hearing of the application for the Initial Order 

If the above milestones are satisfied, the 
Applicants, with the consent of the Agent, shall 
submit a motion to the CCAA Court for the filing 
of a Plan acceptable to the Agent and seeking 
a Plan Filing and Meeting Order and a Claims 
Procedure Order acceptable to the Agent. 

Within 120 days following the date of the 
hearing of the application for the Initial Order 

If a Plan has been filed as set out above, such 
Plan shall have been voted upon and approved 
by the requisite majorities of creditors required 
pursuant to the CCAA.  
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November 30, 2023 The Plan shall have been implemented. 

 



CAN_DMS: \1000050070 

SECOND AMENDMENT TO FORBEARANCE AGREEMENT  

THIS AGREEMENT is dated as of August 10, 2023 (this “Agreement”). 

AMONG: 

CAREY MANAGEMENT INC.  
(the “Borrower”) 

- and -

THE GUARANTORS FROM TIME TO TIME PARTY HERETO 

- and -

CANADIAN IMPERIAL BANK OF COMMERCE, as Agent 
(the “Agent”) 

- and -

THE LENDERS FROM TIME TO TIME PARTY TO THE CREDIT AGREEMENT 
(the “Lenders” and, together with the Borrower, the Guarantors and the Agent, the 
“Parties”) 

CONTEXT: 

A. The Agent and the Lenders have provided certain financing arrangements under a Credit
Agreement dated as of September 26, 2017 among the Borrower, the guarantors party thereto, the
Agent and the lenders party thereto from time to time (as amended by Amendment No. 1 to Credit
Agreement dated May 3, 2018, First Amendment to Credit Agreement dated January 1, 2019,
Amendment No. 2 and Consent and Waiver to Credit Agreement dated December 31, 2019, Fourth
Amendment to Credit Agreement dated September 2, 2020, Fifth Amendment to Credit Agreement
dated March 31, 2021, Sixth Amendment to Credit Agreement dated May 28, 2021, Seventh
Amendment and Consent dated October 29, 2021, Eight Amendment to Credit Agreement dated
April 4, 2022, Ninth Amendment to Credit Agreement dated January 23, 2023, Amendment to
Forbearance Agreement and Credit Agreement dated July 18, 2023, and as the same may be
further amended, restated, supplemented, revised, replaced or otherwise modified from time to
time, the “Credit Agreement”).

B. As of the date of this Agreement, the Credit Parties are in default under the Credit Agreement and
the other Loan Documents (as defined in the Credit Agreement).

C. Certain of the Credit Parties, being the Borrower, Wallace & Carey Inc. and Loudon Bros Limited
have obtained an Amended and Restated Initial Order from the Court of King’s Bench of Alberta
(the “CCAA Court”) (as amended, supplemented or otherwise modified from time to time, the
“Initial Order”) under the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”) (such
proceedings being the “CCAA Proceedings”) and the Credit Parties have requested ongoing
support of the Agent and the Lenders during the CCAA Proceedings.

D. The Agent and the Lenders agreed to continue to provide the facilities set out in the Credit
Agreement subject to the terms and conditions of a Forbearance Agreement entered into on June
22, 2023, and approved (as may be amended from time to time) by the CCAA Court on June 22,
2023, as amended by an Amendment to Forbearance Agreement and Credit Agreement dated July
18, 2023 (the “Forbearance Agreement”).
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E. Pursuant to Section 4.1(h) of the Forbearance Agreement, the Credit Parties were required to grant 
and cause the Agent to receive on or before the date that is 30 days following the date of the 
Forbearance Agreement, among other things, a perfected second priority Lien (subject only to the 
Liens registered in favour of the First Lien Term Loan Lender) on the Mortgaged Properties, 
including the filing and recording of mortgages.  The obligations in Section 4.1(h) of the 
Forbearance Agreement were not completed on or before the date that was 30 days following the 
date of the Forbearance Agreement, but such obligations have now been completed. 

F. Pursuant to Section 5.1 of the Forbearance Agreement, certain Terminating Events have occurred 
including those as described in the notice sent by the Agent to the Credit Parties dated August 2, 
2023 and listed on Exhibit “A” hereto (the “Existing Terminating Events”). 

THEREFORE, in consideration of the mutual covenants and agreements contained herein and other good 
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree 
as follows: 

ARTICLE 1 
INTERPRETATION 

1.1 Credit Agreement Definitions 

Each capitalized term used and not otherwise defined in this Agreement will have the meaning assigned to 
it in the Credit Agreement or the Forbearance Agreement. 

1.2 Entire Agreement 

This Agreement, together with the Credit Agreement, the Forbearance Agreement and the other Loan 
Documents and the other agreements and documents to be delivered under this Agreement, constitute the 
entire agreement between the Parties pertaining to the subject matter of this Agreement and supersedes 
all prior agreements, understandings, negotiations and discussions, whether oral or written, of the Parties, 
and there are no representations, warranties or other agreements between the Parties in connection with 
the subject matter of this Agreement except as specifically set out in this Agreement, the Credit Agreement, 
the Forbearance Agreement, the other Loan Documents or the other agreements and documents delivered 
under this Agreement. 

1.3 Business Day 

Whenever any payment to be made or action to be taken under this Agreement is required to be made or 
taken on a day other than a Business Day, the payment is to be made or action taken on the next Business 
Day following. 

1.4 Certain Rules of Interpretation 

(a) In this Agreement, words signifying the singular number include the plural and vice versa, and 
words signifying gender include all genders.  Every use of the word “including” in this Agreement 
is to be construed as meaning “including, without limitation”. 

(b) The division of this Agreement into Articles and Sections and the insertion of headings are for 
convenience of reference only and do not affect the construction or interpretation of this Agreement. 

(c) References in this Agreement to an Article, Section, Schedule or Exhibit are to be construed as 
references to an Article, Section, Schedule or Exhibit of or to this Agreement unless the context 
requires otherwise. 
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(d) Unless otherwise specified in this Agreement, time periods within which or following which any 
payment is to be made or act is to be done will be calculated by excluding the day on which the 
period commences and including the day on which the period ends.  If the last day of a time period 
is not a Business Day, the time period will end on the next Business Day. 

(e) Unless otherwise specified, any reference in this Agreement to any (a) statute includes all 
regulations made under that statute, and is to be construed as a reference to that statute as 
amended, supplemented or replaced from time to time, and (b) to any agreement means such 
agreement as amended, supplemented, restated, or replaced subject to compliance with any 
restrictions thereon in the Loan Documents. 

(f) Unless otherwise specified, the word “dollar” and the “$” sign refer to Canadian currency, and all 
amounts to be advanced, paid, tendered or calculated under this Agreement are to be advanced, 
paid, tendered or calculated in Canadian currency. 

ARTICLE 2 
FORBEARANCE AND AMENDMENTS 

2.1 Amendments to Credit Agreement 

With effect on the Amendment Effective Date (as defined below), the Credit Agreement is amended 
as follows: 

(a) The definition of “Borrowing Base” in Section 1.1 (Defined Terms) of the Credit Agreement is hereby 
amended by: 

(i) deleting clause (iii) in its entirety and replacing it with the following: 

“(iii) plus, the lesser of (A) 70% of the lower of cost or fair market value of all Eligible 
Undelivered Inventory, and (B) 90% of the appraised net orderly liquidation value of all 
Eligible Undelivered Inventory, provided that, the aggregate amount of Eligible Undelivered 
Inventory used to calculate the Borrowing Base shall not exceed $15,000,000 (reduced to 
$13,000,000 as of August 18, 2023).” 

(ii) (A) renumbering the existing clauses (iv) and (v) to clauses (v) and (vi), and (B) adding a 
new clause (iv) as follows: 

“(iv) plus, upon satisfaction of the 7-Eleven Cash Conditions, 100% of the amount of 
Eligible Cash; provided that, the aggregate amount of Eligible Cash included in the 
Borrowing Base shall not exceed $9,000,000.” 

(b) Section 1.1 (Defined Terms) of the Credit Agreement is hereby amended by adding the following 
defined terms in alphabetical order with the existing definitions: 

“7-Eleven” means 7-Eleven Canada, Inc. 

“7-Eleven Cash Collateral Agreement” means the Cash Collateral Agreement among 7-
Eleven and the Agent providing for the deposit of cash collateral with the Agent as security 
for the 7-Eleven Guarantee, in form and substance satisfactory to the Agent.  
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“7-Eleven Cash Conditions” means the date the Agent has confirmed, in its sole 
discretion, satisfaction of the following conditions: (i) the Agent has received duly 
authorized, executed and delivered copies of the 7-Eleven Cash Collateral Agreement and 
the 7-Eleven Guarantee, (ii) the deposit of the Eligible Cash in the Eligible Cash Account, 
and (iii) the Agent has received a duly authorized, executed and delivered Cash Collateral 
Letter of Agreement between 7-Eleven, the Agent and Wallace & Carey Inc., in form and 
substance acceptable to the Agent.  

“7-Eleven Guarantee” means the Limited Recourse Guarantee provided by 7-Eleven to 
the Agent whereby 7-Eleven guarantees payment to the Agent of the Obligations, in form 
and substance satisfactory to the Agent.   

“Eligible Cash” means unrestricted cash of 7-Eleven deposited with or held by Canadian 
Imperial Bank of Commerce in an Eligible Cash Account pursuant to the 7-Eleven Cash 
Collateral Agreement, as security for the 7-Eleven Guarantee. 

“Eligible Cash Account” means the Canadian Dollar Deposit Account designated by the 
Agent to hold the Eligible Cash. 

(c) The definition of “Eligible Inventory” in Section 1.1 (Defined Terms) of the Credit Agreement is 
hereby amended by adding a new clause (16), and renumbering the existing clause (16) to clause 
(17), as follows: 

“(16) Such Inventory is not Exclusive Inventory, as defined in the Acknowledgement of 
Prepayment in Full for Exclusive Products dated August 10, 2023 between the Agent, 
Wallace & Carey Inc. and 7-Eleven Canada Inc.” 

(d) The definition of “Priority Payables” in Section 1.1 (Defined Terms) of the Credit Agreement is 
hereby amended by adding the words “Eligible Cash” immediately after the words “Eligible 
Undelivered Inventory” where they appear in such definition. 

(e) Section 7.2 (Remedies) of the Credit Agreement is hereby amended by adding the words “Eligible 
Cash” immediately after the words “Eligible Inventory” where they appear in clause (a) of such 
section.  

2.2 Milestones 

(a) Notwithstanding Recital D to the Forbearance Agreement, the primary purpose of the CCAA 
Proceedings is to give effect to a process for Wallace & Carey Inc. and Loudon Bros. Limited to 
pursue transactions as set out in Schedule 5 to the Forbearance Agreement, as amended. 

(b) With effect from the Amendment Effective Date, Section 4.1(d)(iii) is hereby deleted and the 
following is hereby inserted in its place: 

The Applicants agree to comply with the timeline set forth in Schedule 5 hereto with respect 
to a sale and investment solicitation process and cash flow reporting, with such 
amendments as may be agreed to by the Agent and the Lenders; 

(c) With effect from the Amendment Effective Date, Schedule 5 to the Forbearance Agreement is 
hereby deleted in its entirety and replaced with the Exhibit “B” attached hereto. 

2.3 Existing Defaults 

(a) Schedule 3 to the Forbearance Agreement shall be amended to include the Existing Terminating 
Events as additional Existing Defaults and such Existing Terminating Events shall be deemed to 
be Existing Defaults under the Forbearance Agreement. 
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2.4 Real Property Mortgages 

(a) With effect from the Amendment Effective Date, Section 4.1(h) of the Forbearance Agreement is 
hereby deleted and the following is hereby inserted in its place: 

Real Property Mortgages: the Credit Parties shall grant and shall cause the Agent to 
receive on or before August 4, 2023 (or any such later date as may be confirmed by the 
Agent in writing): (i) a perfected second priority Lien (subject only to the First Lien Term 
Loan Lender) on the Mortgaged Properties, including the filing and recording of mortgages, 
(ii) lender title insurance policies or commitments to title insure, in the customary form and 
with customary endorsements and qualifications for similar policies, insuring each 
Mortgaged Property, and (iii) the consent of the First Lien Term Loan Lender to the Agent’s 
Liens over the Mortgaged Properties, in form and substance satisfactory to the Agent. 
 

2.5 Reporting 

(a) With effect from the Amendment Effective Date, Section 4.1(c) of the Forbearance Agreement is 
hereby amended to include the following as new subsection 4.1(c)(iv), new subsection 4.1(c)(v), 
new subsection 4.1(c)(vi), new subsection 4.1(c)(vii), and new 4.1(c)(viii) prior to the existing 
subsection 4.1(c)(iv), and the existing subsection 4.1(c)(iv) shall become subsection 4.1(c)(ix): 

(iv) written notice forthwith upon any entry into, termination of, default under, or amendment 
to any Material Contract; 

(v) together with the reporting required pursuant to Section 4.1(g)(ii): 

(x) written confirmation of the Delivery Service Fill Rates described in Section B. 
v. and Section B. vi. of the Amendment to Service Agreement between 7-Eleven 
Canada, Inc. and Wallace & Carey Inc. dated July 31, 2023 (the “7-Eleven 
Amendment”) for the then most recent Weekly Measurement Period (as defined 
in the 7-Eleven Amendment);  

(y) a listing of all inventory, with accompanying cost values, that is held on 
consignment by the Credit Parties; 

(z) a listing of inventory held in possession of the Credit Parties which is subject to 
a prepayment arrangement between the applicable Credit Party and the purchaser 
of such inventory and for which payment has already been received by the 
applicable Credit Party from the purchaser; 

(vi) with each Borrowing Request, the then current Daily File Rate / Sales Report for the 
top five customers of the Credit Parties in customary form;  

(vii) written notice forthwith upon the occurrence of any Termination Event (as defined in 
the 7-Eleven Amendment); 

(viii) either directly or through the Agent’s advisors as the Agent may elect, access to the 
Credit Parties’ premises during business hours to conduct field examinations, inventory 
test counts and other collateral examinations as the Agent deems appropriate; 

2.6 CCAA Proceedings 

(a) With effect from the Amendment Effective Date, Section 4.1(d) of the Forbearance Agreement is 
hereby amended to include the following new subsection 4.1(d)(ix): 



- 6 - 

(ix) In addition to any other approvals or review requirements in the Credit Agreement and the 
Forbearance Agreement, the Monitor’s review and confirmation shall be required for any: 

 (a) Borrowing Requests; 

 (b) Inventory purchase orders in excess of $1,000,000; and 

 (c) Amendments to Material Contracts. 

2.7 Approved Cash Flow 

(a) With effect from the Amendment Effective Date, Section 4.1(g)(ii) of the Forbearance Agreement 
is hereby deleted and the following is hereby inserted in its place: 

(y) On the third Business Day of each week at no later than 12:00 p.m. (Calgary Time), the 
Credit Parties shall provide the Agent with an updated Borrowing Base calculation and (z) 
on the fourth Business day of each week at no later than 12:00 p.m. (Calgary Time), the 
Credit Parties shall provide the Agent with a variance report that shows the actual cash 
receipts and actual cash disbursements against the Approved Cash Flow on both a trailing 
weekly period basis and cumulative basis over the entirety of the Approved Cash Flow 
period to date, as well as an explanation of variances for individual line items in excess of 
the greater of 5% or $100,000 from the Approved Cash Flow.  For greater certainty, the 
Credit Parties shall provide the Agent with only one Borrowing Base calculation per week 
at the time specified above unless otherwise requested by the Agent; 

2.8 Fees and Interest 

(a) With effect from the Amendment Effective Date, Section 3.3(a) of the Forbearance Agreement is 
hereby deleted and the following is hereby inserted in its place: 

In consideration of the agreements set out in this Agreement, the Borrower agrees to pay 
to the Agent, a fee for the benefit of the Revolving Lenders in the amount of $1,000,000 
which shall be fully earned upon execution of this Agreement and payable in three 
instalments of $250,000 on July 21, 2023, $375,000 on August 21, 2023, and $375,000 on 
September 21, 2023 (the “ABL DIP Fee”); provided, however, that the ABL DIP Fee, 
excluding a $100,000 portion of that fee which is non-refundable, shall be refunded to the 
Borrower upon: (i) implementation of a Plan in form and substance acceptable to the Agent 
and in connection therewith a refinancing of all of the Obligations on or prior to November 
30, 2023; or (ii) the indefeasible repayment in full of the Obligations, including the BCAP 
Loan, on or prior to November 30, 2023. 

2.9 Anti Cash Hoarding 

(a) With effect from the Amendment Effective Date, a new Section 3.5 shall be inserted in the 
Forbearance Agreement immediately following Section 3.4 as follows:  

3.5 Anti-Cash Hoarding: The Borrower shall not, and shall not permit any other Credit 
Party to, use the proceeds of any Borrowing to accumulate or maintain cash or cash 
equivalents in one or more accounts (including, for certainty, any depository, investment 
or securities account) maintained by the Borrower, any Credit Party or any of their 
Subsidiaries in an amount, in the aggregate, greater than $3,000,000.  For certainty, the 
Agent and the Lenders may refuse to make any requested Loan which the Lenders 
determine would result in a contravention of this Section 3.5. 
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2.10 Minimum Excess Availability 

(a) With effect from the Amendment Effective Date, Section 4.1(k) of the Forbearance Agreement is
hereby deleted in its entirety.

ARTICLE 3 
ACKNOWLEDGEMENTS, CONFIRMATIONS AND COVENANTS 

3.1 Without limiting the confirmations, acknowledgments and agreements contained in the 
Forbearance Agreement, each Credit Party confirms, acknowledges and agrees that: 

(a) the Credit Agreement and the other Loan Documents remain in full force and effect as at the date 
hereof, except as specifically amended by the Forbearance Agreement and this Agreement.  The 
Credit Agreement shall henceforth be read and construed in conjunction with the Forbearance 
Agreement and this Agreement;

(b) the Agent and the Lenders have not waived the Existing Defaults and nothing contained in this 
Agreement or the transactions contemplated by this Agreement will be deemed to constitute any 
such waiver;

(c) except for obligations in respect of accrued unpaid tobacco sales taxes not to exceed $9,844,957, 
as at the date of this Agreement, the Credit Parties have paid or caused to be paid and satisfied 
when due all amounts in respect of income taxes, provincial sales taxes, tobacco taxes and other 
excise taxes, GST, HST, employee payroll remittances, employee wages and other obligations 
which have or may constitute a Priority Payable; and

(d) neither the Borrower, nor any other Credit Party has received, or is aware of any pending issuance
of, any notice of garnishment from a Governmental Authority.

3.2 The Parties agree that during the period from the date of this Agreement up to and including the
week ending August 27, 2023, the Terminating Event in Section 5.4(f) of the Forbearance
Agreement shall not be effective.

ARTICLE 4 
CONDITIONS PRECEDENT TO THIS AGREEMENT 

4.1 Conditions Precedent 

(a) The amendments contemplated hereunder shall be effective upon the date (the “Amendment
Effective Date”) of satisfaction of the following conditions precedent (the “Conditions
Precedent”), which must occur on or before 5:00 p.m. (Calgary Time) on August 11, 2023:

(i) the Agent has received a duly authorized, executed and delivered PDF copy of this
Agreement executed by each of the Credit Parties;

(ii) the payment of all fees, disbursements and taxes owing to the Agent’s and the Lenders’
legal counsel and to PricewaterhouseCoopers Inc. (as advisor to the Agent and the
Lenders) at such time pursuant to a delivered invoice; it being acknowledged and agreed
by the Credit Parties that, in satisfying this condition precedent, each such amount payable
shall be automatically debited by the Agent from the operating accounts of the Borrower
without any further consent or agreement of the Credit Parties being required in respect
thereof;

(iii) the Agent shall have received all other documentation reasonably required by the Agent
and its counsel in connection with this Agreement (including, without limitation, such further
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assurances, resolutions, opinions and additional confirmations or other agreements 
relating to the Agent’s Liens), all duly authorized, executed and delivered in form and 
substance satisfactory to the Agent in its sole discretion; and 

(iv) other than the Existing Defaults and any Events of Default solely as a consequence of the 
commencement of the CCAA Proceedings, no event shall have occurred and be 
continuing, or will result from the consummation of the transactions contemplated by this 
Agreement that would constitute a Default or an Event of Default. 

The Conditions Precedent are for the sole benefit of the Agent and the Lenders and may be waived only 
by the Agent in writing.  

ARTICLE 5 
GENERAL 

5.1 Effect of this Agreement 

Except as modified by this Agreement, no other changes or modifications to the Credit Agreement, the 
Forbearance Agreement or the other Loan Documents are intended or implied, and in all other respects the 
Credit Agreement, the Forbearance Agreement and the other Loan Documents are specifically 
acknowledged, ratified and confirmed by the Credit Parties.  To the extent of conflict between the terms of 
this Agreement, the Credit Agreement, the Forbearance Agreement, and the other Loan Documents, the 
terms of this Agreement will govern. 

5.2 Release 

(a) In consideration of this Agreement and for other good and valuable consideration, each Credit 
Party, on their own behalf and on behalf of their respective successors, assigns, and other legal 
representatives, absolutely, unconditionally and irrevocably releases the Agent, the Lenders, and 
their present and former affiliates, subsidiaries, divisions, predecessors, directors, officers, legal 
counsel, consultants, employees, agents and other representatives, and their successors and 
assigns (all of which are referred to collectively as the “Releasees” and individually as a 
“Releasee”), of and from all demands, actions, causes of action, suits, covenants, contracts, 
controversies, agreements, promises, sums of money, accounts, bills, reckonings, damages and 
any and all other claims, counterclaims, defences, rights of set-off, demands and liabilities 
(individually, a “Claim” and collectively, “Claims”) known or unknown, both at law or in equity, that 
such Credit Party or any of their respective successors, assigns, or other legal representatives may 
now or later have or claim against any of the Releasees by reason of any circumstance, action, 
cause or thing which arises at any time on or prior to the date of this Agreement, including for or 
on account of, or in relation to, or in any way in connection with (i) this Agreement, the Credit 
Agreement, the Forbearance Agreement or any of the other Loan Documents or any transactions 
under or related to, this Agreement, the Credit Agreement, the Forbearance Agreement or any of 
the other Loan Documents, and (ii) any and all proposed refinancings of any Credit Party by the 
Lenders (past or present), including, without limitation, any and all prior proposed offers of finance 
(whether consummated or not), term sheets, indicative and non-binding term sheets or negotiations 
for financing, between any of the Lenders and any Credit Party; 

(b) each Credit Party understands, acknowledges and agrees that the release set out in Section 5.2(a) 
may be pleaded as a full and complete defence and may be used as a basis for an injunction 
against any action, suit or other proceeding which may be instituted, prosecuted or attempted in 
breach of the provisions of that release; and 

(c) each Credit Party agrees that no fact, event, circumstance, evidence or transaction which could 
now be asserted or which may later be discovered will affect in any manner the final, absolute and 
unconditional nature of the release set out in Section 5.2(a). 
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5.3 Survival of Representations and Warranties 

All representations and warranties made in this Agreement or any other document delivered in connection 
with this Agreement will survive the execution and delivery of this Agreement and the other documents and 
no investigation by the Agent or any closing will affect the representations and warranties or the right of the 
Agent to rely upon them. 

5.4 Governing Law 

This Agreement is governed by, and is to be construed and interpreted in accordance with, the laws of the 
Province of Alberta and the federal laws of Canada effective therein. 

5.5 Reviewed by Legal Counsel 

Each Credit Party represents and warrants to the Agent and the Lenders that it: 

(a) understands fully the terms of this Agreement and the consequences of the execution and delivery 
of this Agreement; 

(b) has been afforded an opportunity to have this Agreement reviewed by, and to discuss this 
Agreement and any documents executed in connection herewith with such lawyers and other 
persons as such Credit Party may wish; and 

(c) has entered into this Agreement and executed and delivered all documents in connection herewith 
of its own free will and accord and without threat, duress or other coercion of any kind by any 
Person. 

The Parties hereto acknowledge and agree that neither this Agreement nor the other documents or 
instruments executed pursuant hereto will be construed more favourably in favour of one than the other 
based upon which Party drafted the same, it being acknowledged that all Parties hereto contributed 
substantially to the negotiation and preparation of this Agreement and the other documents and instruments 
executed pursuant hereto or in connection herewith. 

5.6 Time of Essence 

Time is of the essence in all respects of this Agreement. 

5.7 Notices 

Any Communication or notice must be in writing and delivered in accordance with the Credit Agreement. 

5.8 Further Assurances 

Each Credit Party will, at its own cost, execute and deliver all further agreements and documents and 
provide all further assurances as may be reasonably required by the Agent to give effect to this Agreement 
and, without limiting the generality of the foregoing, will do or cause to be done all acts and things, execute 
and deliver or cause to be executed and delivered all agreements and documents and provide such 
assurances, undertakings and information as may be required from time to time by all regulatory or 
governmental bodies or stock exchanges having jurisdiction over the affairs of a Party or as may be required 
from time to time under applicable securities legislation. 

5.9 Confirmation of Documents and Terms 

Each of the Credit Parties hereby agrees to the terms of this Agreement and confirms to and agrees with 
the Agent and the Lenders that its liabilities and obligations, and the Liens created under or pursuant to all 
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Security Documents, Loan Documents and other documents and instruments executed in connection with 
the Credit Agreement and accommodations provided for or contemplated in the Credit Agreement continue 
in full force and effect in accordance with their respective terms and that all Security Documents and other 
Loan Documents executed by it secure and shall continue to secure the Obligations. 

5.10 No Merger or Novation 

All Security Documents, other Loan Documents and other documents and instruments provided to the 
Agent or otherwise entered into by the Credit Parties prior to the date hereof in connection with the Credit 
Agreement and accommodations provided for or contemplated in the Credit Agreement, there being no 
novation or merger of the Credit Agreement (as amended pursuant to this Agreement), any of the Agent’s 
Liens under the Security Documents or any of the other Loan Documents, and all Obligations continue 
under the Credit Agreement (as amended by the Forbearance Agreement and this Agreement) and the 
other Loan Documents. 

5.11 Severability 

Each provision of this Agreement is distinct and severable.  If any provision of this Agreement, in whole or 
in part, is or becomes illegal, invalid or unenforceable in any jurisdiction by a court of competent jurisdiction, 
the illegality, invalidity or unenforceability of that provision will not affect: 

(a) the legality, validity or enforceability of the remaining provisions of this Agreement; or 

(b) the legality, validity or enforceability of that provision in any other jurisdiction. 

5.12 Counterparts 

This Agreement may be executed and delivered by the Parties in one or more counterparts, each of which 
when so executed and delivered will be an original and such counterparts will together constitute one and 
the same instrument. 

5.13 Electronic Signatures 

Delivery of this Agreement by facsimile or other electronic transmission (including through “pdf” format via 
email) constitutes valid and effective delivery. 

 

THE REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK. 

 



 

 

Each of the Parties has executed and delivered this Agreement effective as of the date first written above. 

 

 CAREY MANAGEMENT INC., 
as the Borrower 

By:       
Name: 
Title: 

 WALLACE & CAREY INC., 
as a Guarantor 

By:       
Name: 
Title: 

 LOUDON BROS. LIMITED, 
as a Guarantor 

By:       
Name: 
Title: 

 SPRUCE IT UP LAND CORP., 
as a Guarantor 

By:       
Name: 
Title: 

 772921 ALBERTA INC., 
as a Guarantor 

By:       
Name: 
Title: 
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 RIDGE MEADOWS PROPERTIES LTD., 
as a Guarantor 

By:       
Name: 
Title: 

 RETLOGISTICS INC., 
as a Guarantor 

By:       
Name: 
Title: 



 

 

CANADIAN IMPERIAL BANK OF COMMERCE, as 
Agent and as Lender 

Per   
Name:  
Title: 

Per   
Name:  
Title: 

 

Anthony Tsuen
Authorized Signatory

Geoff Golding
Authorized Signatory



 

 

Exhibit “A” 

Existing Terminating Events 

1. Pursuant to Section 5.4(f) of the Forbearance Agreement, in the week ended July 23, 2023 the 
actual cumulative Receipts (as so described in the Approved Cash Flow) were more than 5% below 
the forecasted cumulative Receipts amount (as shown in the Approved Cash Flow). 

2. Pursuant to Section 5.4(f) of the Forbearance Agreement, in the week ended July 23, 2023 the 
actual weekly Receipts were more than 15% below forecasted weekly Receipts amounts (as shown 
in the Approved Cash Flow). 

3. Pursuant to Section 5.1(a) due to the Additional Default arising from the failure to deliver the 
Borrower’s and its Subsidiaries’ unaudited combined balance sheet and related statements of 
income, retained earnings and changes in financial position as of the fiscal period ending June 10, 
2023 in accordance with the terms of and within the time required by Section 5.1(b) of the Credit 
Agreement. 

4. Pursuant to Section 5.1(l) as a result of the failure of the Applicants to deliver a Plan Term Sheet 
in form and substance acceptable to the Agent, as required pursuant to Section 4.1(d)(iii). 



 

 

Exhibit “B” 

Schedule 5  

Milestones 

Milestone Deadline Date* 

1. Entry into an engagement letter with a 
financial advisor to the Credit Parties to 
advise in connection with a sale and 
investment solicitation process, in form 
and substance acceptable to the Agent. 

August 14, 2023 

2. Agreement between the Credit Parties, 
the Monitor and the Agent regarding the 
timeline for milestones in a sale and 
investment solicitation process. 

August 16, 2023 

3. An Order is granted by the Court in the 
CCAA Proceedings approving a sale and 
investment solicitation process in form 
and substance acceptable to the Agent. 

August 25, 2023 

4. An Updated Cash Flow (as defined in the 
Forbearance Agreement) covering a 13 
week period commencing from the date of 
the Second Amendment to this 
Agreement, shall be delivered to the 
Agent. For the avoidance of doubt the 
Updated Cash Flow shall only be deemed 
as the Approved Cash Flow (as defined in 
the Forbearance Agreement) upon the 
approval by the Agent. 

 

August 25, 2023 

 

*The foregoing deadline dates may be extended by written agreement (including by email) of the 
Parties, with the consent of the Monitor. 
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August 2, 2023

BY FACSIMILE & EMAIL

Carey Management Inc.
5445 – 8th Street NE
Calgary, AB T2K 5R9

Attention: Patrick Carey, Brian Birnie, Eric Rolheiser
Facsimile: (403)295-0007

Dear Sirs:

Re: Credit Agreement among Carey Management Inc. (the Borrower), the guarantors party 
thereto from time to time (the Guarantors), Canadian Imperial Bank of Commerce, as agent 
(the Agent)  and the lenders from time to time party thereto (the Lenders)

Reference is made to the credit agreement dated as of September 27, 2017 among the Borrower, 
the Guarantors, the Agent and the Lenders (as amended by Amendment No. 1 to Credit Agreement dated 
May 2, 2018, First Amendment to Credit Agreement dated January 1, 2019, Amendment No. 2 and Consent 
and Waiver to Credit Agreement dated December 31, 2019, Fourth Amendment to Credit Agreement dated 
September 2, 2020, Fifth Amendment to Credit Agreement dated March 31, 2021, Sixth Amendment to 
Credit Agreement dated May 28, 2021, Seventh Amendment and Consent dated October 29, 2021, Eighth
Amendment to Credit Agreement dated April 4, 2022, Ninth Amendment to Credit Agreement dated January 
23, 2023, Amendment to Forbearance Agreement and Credit Agreement dated July 18, 2023, and as the 
same may be further amended, restated, supplemented, revised, replaced or otherwise modified from time 
to time, the Credit Agreement). 

Reference is also made to the Forbearance Agreement entered into on June 22, 2023, and 
approved (as may be amended from time to time) by the CCAA Court on June 22, 2023, as amended by 
an Amendment to Forbearance Agreement and Credit Agreement dated July 18, 2023 (the “Forbearance 
Agreement”)

Capitalized terms used in this letter and not otherwise defined herein shall have the meaning 
specified in the Credit Agreement and the Forbearance Agreement.

Please be advised that certain Terminating Events have occurred and continue to exist under the 
Forbearance Agreement (including those listed on Schedule “A” hereto) (collectively, the “Existing 
Terminating Events”).  

Pursuant to the Forbearance Agreement, upon the occurrence of a Terminating Event, the 
Forbearance Period automatically terminated without the requirement for any notice to any Credit Party or 
any other action whatsoever by the Agent and the Agent and the Lenders shall be entitled to exercise any 
and all rights and remedies under the Credit Agreement and the other Loan Documents without further 
notice to the Credit Parties.

This letter shall serve to advise you that (i) the Lenders and the Agent have not waived, and are
not in a position to waive, the Existing Terminating Events (or the Existing Defaults); (ii) as the conditions 
of Section 4.2 of the Credit Agreement and the conditions of the Forbearance Agreement with respect to 
Borrowings cannot be satisfied due to the Existing Defaults and the Terminating Events, the Lenders are
not obligated to make any Loan or to permit the issuance of any Letter of Credit or to permit the Borrower
to obtain any F/X Contract, and any decision by the Lenders or the Agent to provide, or continue to provide, 
a Borrowing to the Borrower is entirely at the discretion of the Lenders and the Agent which decision may 
be revoked at any time and nothing herein shall be construed to obligate the Lenders or the Agent to make 
any Borrowings available, and (iii) any provisions of Borrowing (if any) to the Borrower or any delay or any 



failure to exercise any rights, remedies, powers and privileges by the Lenders or the Agent under the Credit 
Agreement, the Forbearance Agreement or the other Loan Documents with respect to the Existing 
Terminating Events, Existing Defaults or any other Default or Event of Default (whether now existing or 
hereafter occurring) shall not be, and shall not be construed as, a waiver thereof. Further, all of the 
provisions of the Credit Agreement and the other Loan Documents remain in full force and effect. 

This letter is written under reserve of, and without prejudice to, all of the rights, remedies and 
recourses of Lenders and the Agent under the Loan Documents and the Lenders and the Agent reserve 
their rights to fully invoke any and all of their rights, remedies, powers or privileges under the Credit 
Agreement, the Forbearance Agreement and the Loan Documents or Applicable Law (including, without 
limitation the right to take such steps and do such things, at any time, as they may consider necessary to 
protect or preserve their positions, all without further notice to the Borrower or any other Credit Party or 
Person) in respect of the Existing Terminating Event, Existing Default or any other Default or Event of 
Default that may now or hereafter exist. 

The Agent and the Lender request that the parties and their advisors immediately commence 
discussions to review next steps in view of this matter. 

Yours very truly, 

CANADIAN IMPERIAL BANK OF COMMERCE, as 
Lender 

Per: 

Name: 

Title: 

Per: 

Name: 

Title: 

Copy to: 

Miller Thomson LLP 

3000, 700 – 9th Avenue S.W. 

Calgary, AB T2P 3V4 

Attention: Michael Morcom, Brian Wells, 
James Reid and Larry Ellis 

Facsimile: (403) 262-0007 

Authorized Signatory
Anthony Tsuen

Steven Filippi 
Authorized Signatory



Schedule “A”

Without limiting any other Terminating Events, Defaults or Events of Default that may exist, the following 
Terminating Events have occurred:

1. Pursuant to Section 5.4(f) of the Forbearance Agreement, in the week ended July 23, 2023 the
actual cumulative Receipts (as so described in the Approved Cash Flow) were more than 5% below
the forecasted cumulative Receipts amount (as shown in the Approved Cash Flow).

2. Pursuant to Section 5.4(f) of the Forbearance Agreement, in the week ended July 23, 2023 the
actual weekly Receipts were more than 15% below forecasted weekly Receipts amounts (as shown
in the Approved Cash Flow).

3. Pursuant to Section 5.1(a) due to the Additional Default arising from the failure to deliver the
Borrower’s and its Subsidiaries’ unaudited combined balance sheet and related statements of
income, retained earnings and changes in financial position as of the fiscal period ending July 10,
2023 in accordance with the terms of and within the time required by Section 5.1(b) of the Credit
Agreement.

4. Pursuant to Section 5.1(l) as a result of the failure of the Applicants to deliver a Plan Term Sheet
in form and substance acceptable to the Agent, as required pursuant to Section 4.1(d)(iii).

5. Pursuant to Section 5.1(l) as a result of the failure of the Applicants to have identified and selected
a financial advisor in form and substance acceptable to the Agent, as required pursuant to Section
4.1(d)(iii).
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September 18, 2023 

BY FACSIMILE & EMAIL 

Carey Management Inc. 
5445 – 8th Street NE 
Calgary, AB T2K 5R9 
 
Attention: Patrick Carey, Brian Birnie, Eric Rolheiser 
Facsimile: (403) 295-0007 
 
 
Dear Sirs: 
 
Re: Credit Agreement among Carey Management Inc. (the Borrower), the guarantors party 

thereto from time to time (the Guarantors), Canadian Imperial Bank of Commerce, as agent 
(the Agent)  and the lenders from time to time party thereto (the Lenders) 

Reference is made to the credit agreement dated as of September 26, 2017 among the Borrower, 
the Guarantors, the Agent and the Lenders (as amended by Amendment No. 1 to Credit Agreement dated 
May 2, 2018, First Amendment to Credit Agreement dated January 1, 2019, Amendment No. 2 and Consent 
and Waiver to Credit Agreement dated December 31, 2019, Fourth Amendment to Credit Agreement dated 
September 2, 2020, Fifth Amendment to Credit Agreement dated March 31, 2021, Sixth Amendment to 
Credit Agreement dated May 28, 2021, Seventh Amendment and Consent dated October 29, 2021, Eighth 
Amendment to Credit Agreement dated April 4, 2022, Ninth Amendment to Credit Agreement dated January 
23, 2023, Amendment to Forbearance Agreement and Credit Agreement dated July 18, 2023, and as the 
same may be further amended, restated, supplemented, revised, replaced or otherwise modified from time 
to time, the Credit Agreement).  

Reference is also made to the Forbearance Agreement entered into on June 22, 2023, and 
approved (as may be amended from time to time) by the CCAA Court on June 22, 2023, as amended by 
an Amendment to Forbearance Agreement and Credit Agreement dated July 18, 2023 and a Second 
Amendment to Forbearance Agreement dated August 10, 2023 (the “Forbearance Agreement”). 

Capitalized terms used in this letter and not otherwise defined herein shall have the meaning 
specified in the Credit Agreement and the Forbearance Agreement. 

Please be advised that certain Terminating Events have occurred and continue to exist under the 
Forbearance Agreement (including those listed on Schedule “A” hereto) (collectively, the “Existing 
Terminating Events”).   

Pursuant to the Forbearance Agreement, upon the occurrence of a Terminating Event, the 
Forbearance Period will automatically terminate without the requirement for any notice to any Credit Party 
or any other action whatsoever by the Agent and the Agent and the Lenders shall be entitled to exercise 
any and all rights and remedies under the Credit Agreement and the other Loan Documents without further 
notice to the Credit Parties. 

This letter shall serve to advise you that: 

1. The Lenders and the Agent have not waived the Existing Terminating Events (or the Existing 
Defaults);  

2. As the conditions of Section 4.2 of the Credit Agreement and the conditions of the Forbearance 
Agreement with respect to Borrowings cannot be satisfied due to the Existing Defaults and the 
Terminating Events, the Lenders are not obligated to make any Loan or to permit the issuance of 
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any Letter of Credit or to permit the Borrower to obtain any F/X Contract or Swap Agreement, and 
any decision by the Lenders or the Agent to provide, or continue to provide, a Borrowing to the 
Borrower is entirely at the discretion of the Lenders and the Agent which decision may be revoked 
at any time and nothing herein shall be construed to obligate the Lenders or the Agent to make any 
Borrowings available.   

3. Without limiting the foregoing and without limiting any other Availability Reserves that have been 
or may be established, the Agent has determined in its Permitted Discretion to establish an 
additional Availability Reserve in the amount of $2,500,000, and  

4. Any provisions of Borrowing (if any) to the Borrower or any delay or any failure to exercise any 
rights, remedies, powers and privileges by the Lenders or the Agent under the Credit Agreement, 
the Forbearance Agreement or the other Loan Documents with respect to the Existing Terminating 
Events, Existing Defaults or any other Default or Event of Default (whether now existing or hereafter 
occurring) shall not be, and shall not be construed as, a waiver thereof. Further, all of the provisions 
of the Credit Agreement and the other Loan Documents remain in full force and effect. 

The Agent hereby confirms that notwithstanding the Existing Terminating Events, Revolving Loans 
shall continue to be made under the terms of the Credit Agreement and the Forbearance Agreement until 
further written notice (the “Notice”) is delivered by the Agent to the Borrower (with a copy to the Monitor) 
and at least two business days following the delivery of the Notice have passed.  For certainty, the Notice 
may be delivered by the Agent in its sole discretion. Revolving Loans made available until delivery of such 
Notice shall be made solely for the purposes set out in Borrowing Requests approved by the Agent and in 
accordance with a cash flow forecast acceptable to the Agent.  During the two business day period following 
delivery of the Notice any Revolving Loans shall not exceed amounts required for critical ordinary course 
post-filing operating expenditures that are due and payable and approved by the Monitor. 

This letter is written under reserve of, and without prejudice to, all of the rights, remedies and 
recourses of Lenders and the Agent under the Loan Documents and the Lenders and the Agent reserve 
their rights to fully invoke any and all of their rights, remedies, powers or privileges under the Credit 
Agreement, the Forbearance Agreement and the Loan Documents or Applicable Law (including, without 
limitation the right to take such steps and do such things, at any time, as they may consider necessary to 
protect or preserve their positions, all without further notice to the Borrower or any other Credit Party or 
Person) in respect of the Existing Terminating Event, Existing Default or any other Default or Event of 
Default that may now or hereafter exist. 

 [Signature Page Follows] 
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Yours very truly, 

CANADIAN IMPERIAL BANK OF COMMERCE, as 
Lender 

Per:  
 Name:  
 Title:  
  
Per:  
 Name:  
 Title:  

 
 
Copy to: 
 
Miller Thomson LLP 
3000, 700 – 9th Avenue S.W. 
Calgary, AB T2P 3V4 
Attention: Michael Morcom, Brian Wells, 
James Reid and Larry Ellis 
Facsimile: (403) 262-0007 
 
Copy to: 
 
KSV Restructuring Inc., as Monitor of 
Carey Management Inc. et al. 
220 Bay Street, 13th Floor, PO Box 20 
Toronto, Ontario, M5J 2W4 
 
Attention: Bobby Kofman 
 

  
 

  

Geoff Golding
Authorized Signatory

Steven Filippi
Authorized Signatory 
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Schedule “A” 
 
Without limiting any other Terminating Events, Defaults or Events of Default that may exist, the following 
Terminating Events have occurred: 
 

1. Pursuant to Section 5.4(f) of the Forbearance Agreement, in the weeks ended August 26, 2023, 
September 2, 2023 and September 9, 2023, the actual cumulative Receipts (as so described in the 
Approved Cash Flow) were more than 5% below the forecasted cumulative Receipts amount (as 
shown in the Approved Cash Flow). 

2. Pursuant to Section 5.4(f) of the Forbearance Agreement, in the weeks ended August 26, 2023, 
September 2, 2023 and September 9, 2023, the actual weekly Receipts were more than 15% below 
forecasted weekly Receipts amounts (as shown in the Approved Cash Flow). 

3. Pursuant to Section 5.4(a) of the Forbearance Agreement, due to the Additional Default arising 
from the failure to deliver the Borrower’s and its Subsidiaries’ unaudited combined balance sheet 
and related statements of income, retained earnings and changes in financial position as of July 8, 
2023 and August 5, 2023 in accordance with the terms of and within the time required by Section 
5.1(b) of the Credit Agreement. 

4. Pursuant to Section 5.4(a) of the Forbearance Agreement, due to the Additional Default arising on 
or about August 22, 2023, August 30, 2023, and September 6, 2023 from the Credit Parties’ 
withdrawal of funds from the Blocked Accounts in the amounts of $747,000, $1,500,000 and 
$1,000,000, respectively, in violation of the provisions of the Credit Agreement and the Blocked 
Account Agreements. 
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September 25, 2023 

BY FACSIMILE & EMAIL 

Carey Management Inc. 
5445 – 8th Street NE 
Calgary, AB T2K 5R9 

Attention: Patrick Carey, Brian Birnie, Eric Rolheiser 
Facsimile: (403) 295-0007 

Dear Sirs: 

Re: Credit Agreement among Carey Management Inc. (the Borrower), the guarantors party 
thereto from time to time (the Guarantors), Canadian Imperial Bank of Commerce, as agent 
(the Agent) and the lenders from time to time party thereto (the Lenders) 

Reference is made to the credit agreement dated as of September 26, 2017 among the Borrower, 
the Guarantors, the Agent and the Lenders (as amended by Amendment No. 1 to Credit Agreement dated 
May 2, 2018, First Amendment to Credit Agreement dated January 1, 2019, Amendment No. 2 and Consent 
and Waiver to Credit Agreement dated December 31, 2019, Fourth Amendment to Credit Agreement dated 
September 2, 2020, Fifth Amendment to Credit Agreement dated March 31, 2021, Sixth Amendment to 
Credit Agreement dated May 28, 2021, Seventh Amendment and Consent dated October 29, 2021, Eighth 
Amendment to Credit Agreement dated April 4, 2022, Ninth Amendment to Credit Agreement dated January 
23, 2023, Amendment to Forbearance Agreement and Credit Agreement dated July 18, 2023, and as the 
same may be further amended, restated, supplemented, revised, replaced or otherwise modified from time 
to time, the Credit Agreement).  

Reference is also made to the Forbearance Agreement entered into on June 22, 2023, and 
approved (as may be amended from time to time) by the CCAA Court on June 22, 2023, as amended by 
an Amendment to Forbearance Agreement and Credit Agreement dated July 18, 2023 and a Second 
Amendment to Forbearance Agreement dated August 10, 2023 (the “Forbearance Agreement”). 

Capitalized terms used in this letter and not otherwise defined herein shall have the meaning 
specified in the Credit Agreement and the Forbearance Agreement. 

This notice is provided in addtion to, and not in replacement of the notice delivered on September 
18, 2023 (the “September 18 Notice”).  All terms of the September 18 Notice remain effective at this time. 

We write to advise that in addition to the Existing Terminating Events (as described in the 
September 18 Notice), an additional Terminating Event has occurred as a result of the Borrower making 
payments of tobacco taxes on September 20, 2023 that were not in accordance with an agreed cash flow 
forecast acceptable to the Agent and that placed the Borrower’s accounts in an unauthorized overdraft 
position, in breach of the Credit Agreement and the other Loan Documents, which unauthorized overdraft 
has not been repaid (the “Additional Terminating Event”).   

This letter shall serve to advise you that the Lenders and the Agent have not waived the Additional 
Terminating Event.  In addition, as set out in the September 18 Notice, Revolving Loans may be made 
solely in the discretion of the Agent and the Lenders at this time as no cash flow forecast acceptable to the 
Agent has been received and confirmed by the Agent in accordance with the terms of the September 18 
Notice. 

This letter is written under reserve of, and without prejudice to, all of the rights, remedies and 
recourses of the Lenders and the Agent under the Loan Documents and the Lenders and the Agent reserve 



their rights to fully invoke any and all of their rights, remedies, powers or privileges under the Credit 
Agreement, the Forbearance Agreement and the Loan Documents or Applicable Law (including, without 
limitation the right to take such steps and do such things, at any time, as they may consider necessary to 
protect or preserve their positions, all without further notice to the Borrower or any other Credit Party or 
Person) in respect of the Additional Terminating Event and the matters set out in the September 18 Notice. 

Yours very truly, 

CANADIAN IMPERIAL BANK OF COMMERCE, as 
Lender 

Per: 

Name:  

Title: 

Per: 

Name: 

Title: 

Copy to: 

Miller Thomson LLP 

3000, 700 – 9th Avenue S.W. 

Calgary, AB T2P 3V4 

Attention: Michael Morcom, Brian Wells, 
James Reid and Larry Ellis 

Facsimile: (403) 262-0007 

Copy to: 

KSV Restructuring Inc., as Monitor of 
Carey Management Inc. et al. 

220 Bay Street, 13th Floor, PO Box 20 

Toronto, Ontario, M5J 2W4 

Attention: Bobby Kofman 

Anthony Tsuen
Authorized Signatory

Geoff Golding
Authorized Signatory
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AFFIDAVIT NO 1. OF BRIAN M. BIRNIE 

Sworn on June, 21 2023 

I Brian M. Birnie, of the City of Nanaimo, in the Province of British Columbia, MAKE OATH 

AND SAY THAT: 

1. I am the Senior Vice President of Finance & Corporate Development at Wallace & 

Carey Inc., (“Wallace & Carey”), Loudon Bros Limited (“Loudon Bros”), and Carey 

Management Inc. (“CMI”, together with Wallace & Carey, and Loudon Bros, the 

“Applicants” or the “Companies”). I am also the Chief Financial Officer of Wallace & 

Carey. Wallace & Carey and Loudon Bros are collectively referred to as the “Logistics 

Companies”. 

2. The Logistics Companies are full service wholesale distribution and logistics 

companies that service and supply more than 7,000 customers across Canada.  These 

companies sell and distribute a broad range of products, including groceries, 

confectionaries, sundries, health and beauty products, frozen foods, tobacco products, 

cinema confectioneries, and automotive products. 

3. CMI is the parent company and sole shareholder of Wallace & Carey. CMI provides 

management services to the Logistics Companies.  

4. In my roles, I am responsible for overseeing the financial operations of the Companies 

and their liquidity management.  

5. I have personal knowledge of the matters described in this Affidavit, except where I 

state that my knowledge is based upon information and belief, in which case I believe 

the statements to be true. 

6. Unless otherwise stated, monetary figures in this Affidavit are expressed in Canadian 

dollars.  

I. NATURE OF APPLICATION AND OVERVIEW OF RELIEF SOUGHT 

7. This Affidavit is sworn in support of an originating application for an Order (the “Initial 

Order”) pursuant to the Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as 

amended (the “CCAA”), granting, among other things, the following relief: 

(a) deeming service of the application for the Initial Order to be good and sufficient; 
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(b) declaring the Applicants to be companies to which the CCAA applies; 

(c) authorizing the Applicants to remain in possession and control of their respective 

current and future assets, undertakings, and properties of every nature and kind 

whatsoever, and wherever situate including all proceeds thereof (the “Property”) 

and to continue to carry on business in a manner consistent with the preservation 

of their business (the “Business”) and Property; 

(d) entitling the Applicants to pay provincial and territorial tobacco tax obligations in 

the normal course, including with respect to the Tobacco Tax Payment Plans 

(defined below), subject to the consent of the Monitor (defined below); 

(e) staying, for an initial period of not more than ten (10) days, all proceedings, rights, 

and remedies against or in respect of the Applicants, the Property, the Business, 

and the Monitor, except as otherwise set forth in the Initial Order or permitted by 

law; 

(f) staying all proceedings and remedies taken or that might be taken in respect of 

claims against the directors or officers of the Applicants that relate to liability of 

such Persons in their capacity as directors or officers of the Applicants, except as 

set forth in the Initial Order or otherwise permitted by law; 

(g) preventing any Person (as defined in the Initial Order) from accelerating the 

performance of any rights in respect of the Applicants, except with the written 

consent of the Applicants and the Monitor, or leave of this Honourable Court; 

(h) restraining any Person from interfering with the supply of goods or services to the 

Applicants; 

(i) approving the Applicants’ continued use of their Cash Management System 

(defined below), or any similar alternative cash management system;  

(j) appointing KSV Restructuring Inc. (“KSV”) as monitor of the Applicants in these 

CCAA proceedings (in such capacity, the “Monitor”) with the rights and duties set 

out in the CCAA and the Initial Order; 
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(k) authorizing the Applicants to pay all reasonable fees and disbursements of their 

counsel, the Monitor, and Monitor’s counsel, including for periods prior to the date 

of this Order; and  

(l) granting the following charges on the Property of the Applicants: 

(i) an Administration Charge (defined below) not exceeding an aggregate 

amount of $250,000 as security for the professional fees and 

disbursements of the Monitor, counsel for the Monitor, and counsel for the 

Applicants, both before and after the granting of the Initial Order;  

(ii) a Lender Priority Charge (defined below) not exceeding an aggregate 

amount of $55 million as security for any advances made from the 

Applicants’ continued use of the Cash Management System, from and after 

the commencement of these CCAA proceedings;  

(iii) a D&O Charge (defined below) not exceeding an aggregate amount of 

$3.33 million as security for the Applicants’ indemnification obligations of 

their officers and directors against liabilities that they may incur as directors 

and/or officers of the Applicants after the commencement of these CCAA 

proceedings except to the extent any obligation was incurred as a result of 

any director’s or officer’s gross negligence or wilful misconduct; and 

(iv) a Tobacco Tax Charge (defined below) not exceeding an aggregate 

amount of $18 million as security for all amounts owing by the Logistics 

Companies in respect of the Tobacco Taxes (defined below).  

II. OVERVIEW OF THE APPLICANTS AND THE NEED FOR CCAA PROTECTION 

8. Wallace & Carey is a family owned business that was founded in 1921.  Servicing more 

than 7,000 customers across the country, Wallace & Carey has grown to become one 

of Canada’s largest independent wholesale distribution and logistics companies.    

9. The Logistics Companies provide innovative, efficient, and cost-effective services that 

streamline customers’ ordering, invoicing, payment, reporting and product offerings. 

Product specialities range from groceries and health and beauty products, to 

automotive and tobacco products. The Logistics Companies coordinate thousands of 

deliveries per day, delivering millions of items each year.  
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10. Wallace & Carey has owned and operated Loudon Bros since 2011. Loudon Bros is 

Thunder Bay’s leading foodservice wholesaler and distributor, serving convenience 

stores, grocery stores, restaurants, foodservice providers, not-for-profits, and various 

retail sector businesses throughout Northwestern Ontario. 

11. The Business is facing unprecedented challenges due to the COVID-19 global 

pandemic and its attendant supply chain disruptions and lockdowns, and subsequent 

inflationary pressures and interest rate increases.  These financial stressors have been 

exacerbated by significant declines in the sale of tobacco, a key product supplied by 

the Business.  The Logistics Companies are consequently facing a liquidity crisis that 

has put the viability of the Business and the continued employment of their 650 

employees at risk. 

12. By way of background, the Logistics Companies provided an “essential service” during 

the course of the COVID-19 pandemic. They did so by continuously supplying groceries 

and other high demand consumer products to convenience stores and gas stations 

across Canada. Such customers were highly dependant on the Logistics Companies 

for the uninterrupted and just-in-time delivery of much of their inventory.  

13. To manage supply chain disruptions during the pandemic, the Logistics Companies 

carried much higher levels of inventory than they did historically.  This strategy 

eventually proved unprofitable as the Logistics Companies’ customers were subjected 

to unpredictable, varied and extended lock-down measures that continuously put 

receivables at risk and made it impossible for the Logistics Companies to effectively 

manage inventory and cash flow.  In the result, the Logistics Companies’ additional 

investment in inventory proved a substantial and unsustainable cost burden to the 

Business.  

14. Although revenues are now approaching pre-pandemic levels, the Logistics 

Companies remain burdened by approximately $86.5 million in unsecured trade debt 

which it has continued to carry since the pandemic. The Logistics Companies are in 

arrears with many of their creditors, which creditors are variously reducing and cutting 

off credit, or insisting on cash on delivery as a condition of continued supply. A growing 

number of suppliers are also putting the Logistics Companies’ shipments on hold and 

demanding pay downs of the Logistics Companies’ obligations to them as a condition 

of doing business.   
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15. The Applicants are facing a critical liquidity crisis and cannot meet their obligations to 

creditors generally as they become due.    

16. The Logistics Companies cannot continue to operate in the normal course without 

renegotiating certain critical vendor and customer contracts, and restructuring their 

unsecured debt obligations through a plan of arrangement or compromise. 

17. For the reasons set out herein, I verily believe that the Applicants are insolvent and are 

companies to which the CCAA applies. 

18. The Applicants, with the anticipated support of their senior secured lenders, are seeking 

protection under the CCAA to, among other things, negotiate and put forward a plan of 

compromise and arrangement for consideration by affected creditors.  

19. I believe that a successful restructuring can save the Applicants’ businesses for the 

benefit of their numerous stakeholders, including lenders, employees, suppliers, 

customers, and consumers.   

III. THE APPLICANTS AND THE CAREY GROUP  

Wallace & Carey 

20. The Applicant, Wallace & Carey, is a privately held, Canadian family-owned business, 

incorporated pursuant to the Business Corporations Act, RSA 2000, c B-9.  

21. Wallace & Carey’s head office and management team are situated in Calgary, Alberta. 

22. Wallace & Carey is extra-provincially registered to conduct business across Canada. 

Attached as Exhibit “A” is a copy of an Alberta Corporate search on Wallace & Carey. 

Attached as Exhibit “B” is a NUANS search report on Wallace & Carey. 

23. The officers of Wallace & Carey are as follows:  

Name Title 

Eric Rolheiser President and CEO 

Brian Birnie SVP Finance & Corporate Development and CFO 

Jackie Bellerose SVP of People Services 
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24. Patrick Carey is the sole director of Wallace & Carey. He is a resident of Calgary. 

25. Wallace & Carey owns and stores more than 7,500 inventory items in nine modern 

distribution centres across the country.  The maintenance of a substantial and diverse 

inventory of products allows Wallace & Carey customers to reduce their own inventory 

investment while maintaining a varied product offering. The Applicants’ customers 

benefit from being able to purchase an extensive range of products from the Applicants 

on an as-needed basis.  

26. Wallace & Carey operates from leased warehouses in the following cities: Calgary, 

Edmonton, Vancouver, Regina, Saskatoon, Winnipeg, Kelowna, Nanaimo, and 

Oakville. Attached as Exhibit “C” is a chart providing a description of each of the 

Applicants’ warehouses and the geographic area that they service.   

Loudon Bros 

27. Loudon Bros is a wholly owned subsidiary of Wallace & Carey.  It is incorporated 

pursuant to the Business Corporations Act, RSO 1990, c B. 16.  Attached as Exhibit 

“D” is a copy of an Ontario Corporate Profile Report in respect of Loudon Bros.  

28. Patrick Carey is the sole officer and director of Loudon Bros. 

29. Loudon Bros operates as the Northwestern Ontario branch of Wallace & Carey. It 

employs 33 people and services approximately 500 customers in the convenience, food 

service and theatre industries in Thunder Bay and surrounding areas.  The operation 

also provides third party logistics, delivering products for vendors such as Lactalis 

Canada and Labatt Brewing Company.  

30. Loudon Bros owns the warehouse premises at 830A Athabasca Street in Thunder Bay 

from which it operates. The building is a 23,000 square foot, full service wholesale 

distribution centre. An Ontario Land Registry Office Parcel Register search on the 

property is attached as Exhibit “E”. 

31. The business, assets, and financial results of Loudon Bros are consolidated with 

Wallace & Carey for the purposes of the Companies’ annual audited financial 

statements.  
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CMI and the Carey Group 

32. Wallace & Carey is a wholly-owned subsidiary of CMI. 

33. CMI is a company wholly-owned by Wallace & Carey’s sole director Patrick Carey. 

34. Mr. Carey is the Chairman of the Board at CMI.  Daniel Elrod is the Chief Executive 

Officer of CMI.  CMI is incorporated pursuant to the Business Corporations Act, RSA 

2000, c B-9.  Attached as Exhibit “F” is a copy of an Alberta Corporate search on CMI.  

35. In addition to the Logistics Companies, CMI has ownership interests in nine other 

entities, none of which are subject to these proceedings (collectively with the 

Applicants, the “Carey Group”). The particulars of these ownership interests are as 

follows:  

(a) CMI owns a 26.74% interest in a Calgary based logistics and distribution company, 

Curve Distribution Services Inc.; 

(b) CMI owns a 50% interest in Carey Third Party Logistics Inc., a Quebec based 

logistics broker. The company is currently dormant and has no assets or 

employees; 

(c) CMI owns a 100% interest in Wallace & Carey (BC) Ltd. and Wallace & Carey 

(Ontario) Ltd. These companies have no assets, employees, or operations;  

(d) CMI owns a 100% interest in Ridge Meadows Properties Inc. Ridge Meadows 

Properties Inc. is the owner of a residential property in Rocky View County, Alberta;  

(e) CMI owns a 100% interest in 772921 Alberta Inc. 772921 Alberta Inc. owns the 

warehouses in Kelowna and Calgary that are leased to Wallace & Carey. This 

entity is also the head lessor for the Company’s Nanaimo and Winnipeg 

warehouses;  

(f) CMI owns an 84.57% interest in Spruce It Up Land Corp. Spruce It Up Land Corp. 

owns land in Calgary, Alberta that it leases to Spruce It Up Garden Centre Inc. 

Spruce It Up Garden Centre Inc. is a local Calgary garden centre that is 22.5% 

owned by CMI; and  
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(g) CMI owns a 100% interest in RET Logistics Inc. RET Logistics Inc. is a Calgary 

based logistics company servicing Western Canada with 12 trucks and tractor 

trailers. Approximately 50% of RET Logistics Inc.’s business is servicing Wallace 

& Carey warehouses.  

36. A corporate organization chart of the Carey Group is attached as Exhibit “G”.  

37. In addition to holding the shares of the Carey Group entities, CMI provides 

management services to the Carey Group entities, including the Logistics Companies. 

The management services provided include governance and strategic direction 

oversight, as well as general executive management.  

Employees 

38. The Logistics Companies employ approximately 600 full-time, and 50 part-time 

employees.  Employees are referred to as “teammates”. Of these full and part-time 

teammates, approximately 305 are employed in Alberta, 170 in British Columbia, 125 

in Ontario, 31 in Manitoba, and 20 in Saskatchewan. 

39. In addition, the Logistics Companies employ numerous short-term, seasonal 

teammates from April to September to manage their peak “100 days of summer” period, 

in which extra staff are required.  On average the Logistics Companies will employ 

between 120 and 150 seasonal teammates during this period.   

40. Teammate roles and job responsibilities include delivery drivers, sales and 

procurement specialists, information technology professionals, accounting and finance 

professionals, and warehouse staff.  

41. For all positions, the Logistics Companies pay competitive industry wages and provide 

employer-paid benefits, including medical, dental, and life insurance.  The Logistics 

Companies provide holiday and vacation time, support team awards, celebrate tenure 

and personal and professional achievements, and provide opportunities for educational 

assistance and career advancement.  

42. More than 25% of the Logistics Companies’ current work force has been with the 

Logistics Companies for over 10-years. Many of the Logistics Companies’ teammates 

have worked with these Applicants for their entire career. 
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43. In 2022, the Logistics Companies’ payroll totalled $35,169,455.  Salaries were paid to 

1,206 teammates including full-time, part-time, temporary, and seasonal staff.  

Community Contributions 

44. Despite their recent financial challenges, the Applicants have worked to uphold their 

traditional core corporate values of family, integrity, kindness, and relationships.  To 

this end, the Logistics Companies have consistently sought to give back to the 

community through financial or volunteer support for a variety of social outreach and 

support organizations. 

45. Most recently, Wallace & Carey has supported the hiring of Ukrainian refugees looking 

to restart their lives in Canada.  

46. Wallace & Carey has also been a long time supporter of charities such as Calgary’s 

Women in Need Society, Kids Help Phone, Habitat for Humanity, and The Canadian 

Legacy Project.  

Cash Management System 

47. As further described below, Canadian Imperial Bank of Commerce (“CIBC”) provides 

CMI with a revolving asset-based loan facility (the “Loan Facility”).  The Loan Facility 

is guaranteed by the Logistics Companies as well as certain other Carey Group entities.  

48. CMI manages a centralized cash management system (the “Cash Management 

System”) wherein the Logistics Companies draw funds from the Loan Facility. The 

Logistics Companies’ accounts receivable collections are paid into blocked accounts 

and applied in reduction of the Loan Facility. The Applicants are able to re-borrow under 

the Loan Facility based upon on their eligible accounts receivable and inventory, net of 

certain reserves.  

49. Specifically, Wallace & Carey has one Canadian dollar disbursement account, and one 

US dollar disbursement account with CIBC for which it draws funds against the Loan 

Facility to pay its Canadian and US vendors, respectively, and to fund operations. 

50. Wallace & Carey has one primary blocked account for which its accounts receivable is 

deposited by its customers. This blocked account is swept daily into a CMI blocked 
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account with CIBC. The CMI blocked account is also swept daily and applied in 

reduction of the Loan Facility.  

51. Loudon Bros only has one CIBC blocked account. This Loudon Bros account draws on 

the Loan Facility to pay vendors and fund its operations, and its accounts receivable is 

swept daily into the CMI blocked account to be swept and applied in reduction of the 

Loan Facility. 

The Applicants’ Recent Financial Challenges 

52. As indicated above, the COVID-19 global pandemic has presented a series of ongoing 

and existential challenges to the viability of the Business.   

53. Perhaps most fundamentally, the “open again, shut down again” nature of pandemic 

lockdowns made it impossible for the Logistics Companies to accurately predict, and 

therefore effectively manage, inventory and cash flow.  Sales fluctuated dramatically 

and declined materially during this period as the Logistics Companies’ customers were 

subject to varying and sometimes extensive lockdown requirements.  

54. As a consequence of the pandemic environment, the Logistics Companies incurred 

significant losses and liquidity pressures in fiscal years 2021 and 2022. The Logistics 

Companies were simply not able to keep their suppliers current due to the uncertainty 

of payments and collections from their own customers, as well as the higher costs that 

were being incurred by the Logistics Companies during this period. 

55. In recent months, as the pandemic has waned, and Business has returned to a “new 

normal”. The Applicants have sought to find ways to manage and reduce the substantial 

indebtedness that accumulated to the Logistics Companies’ trade creditors throughout 

2021 and 2022, which they continue to carry. Unfortunately, these efforts have proved 

unsuccessful. Important suppliers and creditors are not prepared to wait to be paid. 

56. Just this month, in June 2023, more than 60 suppliers advised the Logistics Companies 

that they are past their credit limits. These suppliers are placing the Logistics 

Companies on credit hold until they can reduce the obligations owing, or are requiring 

cash-on-delivery for new orders.   

57. Additionally, as a supply and logistics business, the Logistics Companies have been 

particularly affected by ongoing operational cost increases. The Applicants have been 
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dealing with inflationary pressures, ongoing supply chain challenges, labour shortages, 

interest rate increases, and the rising costs of fuel, utilities, supplies, and equipment.  

These operational cost increases have been substantial.  

58. Wallace & Carey’s most recent audited financial statements (which incorporate the 

financial results of Loudon Bros) for the 52 weeks ended October 28, 2022 (the “W&C 

2022 Financial Statement”) confirm ongoing and growing losses as follows: 

($000s) 2022 2021 

Sales 1,523,664 1,526,817 

Cost of sales 1,491,312 1,497,801 

Net loss 12,554 7,175 

59. According to the W&C 2022 Financial Statement, as of October 28, 2022, the Logistics 

Companies current liabilities exceeded the value of their assets by $33,082,309, 

including $31,325,628 owing to CMI. Attached as Exhibit “H” is a copy of the W&C 2022 

Financial Statement. 

60. CMI’s most resent audited financial statements (which incorporate the financial results 

of the Carey Group, including the Logistics Companies) for the 52 weeks ended 

October 28, 2022 (the “CMI 2022 Financial Statement”) confirm ongoing and growing 

losses as follows:  

($000s) 2022 2021 

Sales 1,524,855 1,527,736 

Cost of sales 1,491,352 1,497,813 

Net loss 13,786 12,365 

61. According to the CMI 2022 Financial Statement, the current liabilities of CMI exceed 

the value of its assets by approximately $71 million. A copy of the CMI 2022 Financial 

Statement is attached as Exhibit “I”.  

62. The Logistics Companies have pursued cost-cutting strategies in an effort to mitigate 

their financial challenges.  These steps have included streamlining operations through 

the reorganization of shipping routes, setting up more efficient pick-up and drop off 

locations, and sourcing alternative suppliers. In addition, the Logistics Companies have 

worked to staff operations more efficiently to reduce overtime pay and control the 
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generally higher costs associated with contract workers and temporary employment 

agencies. 

63. On the revenue side, the Logistics Companies have also continually sought to address 

inflationary and cost pressures by negotiating new contracts that include price 

increases with certain of its customers.    

64. Although some progress has been made, it has become clear that a broader balance 

sheet restructuring is required to address the significant trade debt that accumulated 

and the Applicants have carried in recent years, which now exceeds $86.5 million.  

IV. ASSETS 

Assets  

65. An unaudited balance sheet summary of the assets and liabilities of the Applicants as 

at June 19, 2023, is set out in the chart below: 

Condensed Balance Sheet 
As of June 19, 2023 
(Unaudited) 
($000) 

 

 Wallace & Carey Loudon Bros CMI 

Current assets 112,098 5,725 46,485 

Long term assets 17,651 473 3,218 

Total assets 129,749 6,198 49,703 

Total current liabilities 118,446 6,120 51,963 

Total long-term liabilities 30,749 0 7,645 

Total liabilities 143,862 6,120 59,608 

Retained earnings (17,967) (120) (9,905) 

Shareholders’ equity (17,966) 78 (200) 
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66. The Logistics Companies’ most significant asset is their inventory, followed by their 

accounts receivable.  The book values of these assets are subject to significant 

changes on a daily basis. 

67. The Logistics Companies also own warehouse equipment, leasehold improvements, 

and computer and software equipment, which had a book value of $14,631,781 as of 

June 12, 2023. 

68. Further details in respect of the Applicants’ financial position and recent financial 

performance are detailed in the Pre-Filing Report of KSV, to be filed as proposed 

Monitor. 

Material Contracts  

69. Wallace & Carey holds the contracts with the Applicants five largest customers, which 

operate in the convenience store, gas and movie theatre sectors.  Together, they 

represent approximately $950 million (or approximately 64%) of the Logistics 

Companies’ total revenue. 

70. Wallace & Carey has ongoing supply agreements with their five largest customers, 

these being 7- Eleven Canada, Cineplex Entertainment, Greenergy Fuels Limited, 

Landmark Entertainment, and Federated Cooperatives Ltd.  

71. Wallace & Carey’s contracts with these companies generally have terms of between 

three and five years. 

72. Wallace & Carey’s current five-year contract with 7-Eleven Canada is expiring at the 

end of July, 2023.  The parties are in ongoing, late-stage, discussions with respect to 

a contract renewal.   

73. Other important contracts include Wallace & Carey’s real property leases for seven of 

its nine warehouses with non-Carey Group entities. Additionally, Wallace & Carey has 

leases with the Carey Group entity 772921 Alberta Inc. in each of Calgary and Kelowna.  

74. Wallace & Carey leases approximately 98% of its fleet of 120 trucks and trailers. These 

leases are primarily with Ryder Truck Rental Canada Ltd. and Penske Truck Leasing 

Canada Inc. The Applicants do not have master lease agreements with any vehicle or 

trailer lessors.  Rather, each unit has its own lease agreement.  
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75. Wallace & Carey has contracting agreements with several smaller, family-owned 

distribution and logistics companies (collectively, the “Alliance Partners”). The 

Alliance Partners contract with Wallace & Carey to deliver goods to the Companies’ 

customers in remote parts of Canada where it is not economic for the Logistics 

Companies to have their own warehouses and distribution centres. 

76. Working together, the Alliance Partners and Wallace & Carey are critical suppliers of 

goods and products to some of Canada’s most remote communities. This includes 

customers in Northern BC, Northern Alberta, Northern Ontario, Quebec, the maritime 

provinces, and certain of the territories, including the retail businesses of the key 

customers referenced above. 

77. Finally, Wallace & Carey has long-term distribution contracts with Rothman, Benson & 

Hedges Inc., Imperial Tobacco Canada Ltd., and JTI-MacDonald Corp. Under these 

contracts, Wallace & Carey purchases tobacco products from these companies and 

then sells those products to Wallace & Carey’s customers. 

Real Property  

78. Loudon Bros owns the 23,000 square foot warehouse it operates out of at 830 

Athabasca Street in Thunder Bay, Ontario. There are no mortgage encumbrances on 

the Loudon Bros property. Wallace & Carey owns no real property assets.  

79. CMI indirectly has interests in real property through its shareholdings in some of the 

non-Applicant Carey Group entities discussed above.  

V. LIABILITIES 

80. As at June 19, 2023, the Applicants have collective liabilities of over $184 million, 

including, but not limited to:  

(a) secured obligations in an aggregate principal amount of approximately 

$44,440,000 owing to CIBC pursuant to a credit agreement; 

(b) secured obligations in an aggregate principal amount of approximately 

$11,784,000 owing to Canadian Western Bank pursuant to a commitment letter; 

(c) approximately $25 million owing for provincial and territorial tobacco taxes;  
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(d) approximately $1,335,000 for GST, PST, and HST; and 

(e) trade accounts payable of approximately $86.5 million. 

CIBC Credit Agreement and CIBC Forbearance Agreement 

81. CMI, as borrower, the Logistics Companies and other Carey Group entities, as 

guarantors, and CIBC, as lender and agent, entered into a credit agreement dated as 

of September 26, 2017, as amended by nine amending agreements, whereby CIBC 

made available to CMI a revolving credit facility (as amended, collectively, the “CIBC 

Credit Agreement”). A copy of the conformed CIBC Credit Agreement is attached as 

Exhibit “J”. 

82. The Applicants seek Court approval to continue to use the existing Cash Management 

System discussed above, including the existing bank accounts and arrangements in 

place with CIBC throughout these CCAA proceedings. This will minimize disruption to 

the Applicants’ operations, as customers will continue to pay the Logistics Companies 

using the pre-filing processes with which they are familiar. This will result in the 

repayment of pre-filing indebtedness owing pursuant to the CIBC Credit Agreement, 

and the re-advancement of further credit pursuant to the Lender Priority Charge. 

83. The Applicants’ obligations under the CIBC Credit Agreement are secured pursuant to, 

among other things:  

(a) an unlimited guarantee dated September 26, 2017, from the Logistics Companies 

and certain other Carey Group entities, in favour of CIBC, as agent; 

(b) a general security agreement dated September 26, 2017, from the Applicants and 

certain other Carey Group entities, as grantors, and CIBC, as agent; and 

(c) a blocked accounts agreement dated September 26, 2017, between, among 

others, the Applicants, as customers, and CIBC, as account bank and as agent for 

the lenders 

(collectively, the “CIBC Security”). 

84. The CIBC Security grants CIBC security over all present and after-acquired personal 

property of the Applicants, among other Carey Group entities. Copies of the CIBC 

Security are attached as Exhibits “K”, “L”, and “M”. 
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85. CIBC has registered its security interests against the personal property of the 

Applicants in the Alberta Personal Property Registry. A copy of the Alberta personal 

property registry search on Wallace & Carey from April 26, 2023, is attached as 

Exhibit “N”. A copy of the Alberta personal property registry search on CMI from 

June 13, 2023, is attached as Exhibit “O”. 

86. CIBC has also registered a security interest against Wallace & Carey in the other 

jurisdictions in which it has warehouses being British Columbia, Saskatchewan, 

Manitoba, and Ontario. The personal property registry searches in these jurisdictions 

are attached as Exhibits “P”, “Q”, “R”, and “S”.  

87. CIBC has registered security interests against the personal property of Loudon Bros in 

the Ontario Personal Property Registry. Attached as Exhibit “T” is an Ontario personal 

property registry enquiry result on Loudon Bros as of May 24, 2023.  

88. As of June 19, 2023, the Applicants owe CIBC approximately $44.4 million in principal, 

plus interest, costs and expenses pursuant to the CIBC Credit Agreement and CIBC 

Security. The amounts owing to CIBC under the CIBC Credit Agreement fluctuate on a 

daily basis as accounts receivable collections are deposited into the blocked accounts 

of the Applicants and applied toward the credit facility, and as the Applicants re-borrow 

under this facility. 

89. CMI is currently in default under the CIBC Credit Agreement. On June 2, 2023, CIBC 

issued a reservation of rights letter to CMI in respect of the ongoing defaults. The events 

of default include, but are not limited to, various financial covenant breaches and 

reporting covenant breaches. A copy of the CIBC reservation of rights letter setting out 

the defaults under the CIBC Credit Agreement is attached as Exhibit “U”. 

90. CIBC can at anytime demand repayment in full of the amounts owing under the CIBC 

Credit Agreement, which the Applicants and the rest of the Carey Group guarantors 

would be unable to pay.  

91. CIBC and the applicable Carey Group entities, including the Applicants, are negotiating 

a forbearance agreement (the “CIBC Forbearance Agreement”). The parties 

anticipate having the CIBC Forbearance Agreement finalized and executed before the 

hearing for the Initial Order.  
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92. Pursuant to the CIBC Forbearance Agreement, it is expected that CIBC will agree to, 

subject to compliance with the terms and conditions of the Forbearance Agreement, 

allow the Applicants access to the Loan Facility and to continue to use the Cash 

Management System to meet the Applicants’ working capital requirements while the 

Applicants carry out these CCAA proceedings. It is expected that CIBC will also agree 

to temporarily forbear from enforcing on its rights against the Applicants and the rest of 

the Carey Group. 

93. The form of CIBC Forbearance Agreement contemplates that any post-filing amounts 

that are drawn on the Loan Facility by the Applicants will be loaned under the Lender 

Priority Charge defined and described below.  

94. Subject to the Applicants complying with the terms of the proposed CIBC Forbearance 

Agreement, it is anticipated that CIBC will provide its consent to the Applicants filing for 

creditor protection under the CCAA. 

The CWB Commitment Letter and CWB Waiver Letter 

95. CMI is the borrower, and Wallace & Carey (among other Carey Group entities), is a 

guarantor, under a commitment letter dated September 16, 2021, with Canadian 

Western Bank (“CWB”), as lender (the “CWB Commitment Letter”). A copy of the 

CWB Commitment Letter is attached as Exhibit “V”. 

96. The CWB Commitment Letter provides for two demand credit facilities.  The first is a 

demand, non-revolving loan originally for $14,450,000.  The second is a letter of credit 

in the maximum amount of $1 million.  

97. One tranche of the non-revolving loan facility with CWB has been cancelled such that 

the current maximum amount of borrowings under that facility is now $12,747,500.  

98. The loans advanced pursuant to the CWB Commitment Letter are secured by, among 

other things:  

(a) a multiple entity cross guarantee from CMI, Wallace & Carey, and certain other 

Carey Group entities in favour of CWB dated October 25, 2021;  

(b) a general security agreement dated October 25, 2021, from CMI in favour of CWB; 

and 
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(c) a general security agreement dated October 25, 2021, from Wallace & Carey in 

favour of CWB 

(the “CWB Security”).  

99. Loudon Bros is not a party to the CWB Commitment Letter and associated CWB 

Security. 

100. The CWB Security grants CWB security over all present and after-acquired personal 

property of Wallace & Carey. Copies of the CWB Security are attached as Exhibits “W” 

and “X”.   

101. As shown on the Alberta personal property registry searches attached as Exhibits “N” 

and “O”, CWB has registered its security interests in Alberta against the personal 

property assets of Wallace & Carey and CMI. 

102. As of June 19, 2023, CMI and Wallace & Carey owe CWB approximately $11,784,000 

in principal, plus interest, costs and expenses pursuant to the CWB Commitment Letter 

and CWB Security.  

103. CWB can at anytime demand the repayment in full of the amounts owing under the 

CWB Commitment Letter, which CMI, Wallace & Carey, and the rest of the Carey 

Group guarantors would be unable to pay.  

104. CWB has agreed to provide CMI with a letter, whereby CWB has agreed not to demand 

payment under the CWB Commitment Letter in relation to the Applicants carrying out 

these CCAA proceedings (the “CWB Comfort Letter”).  

105. Subject to CMI and Wallace & Carey complying with the terms set out in the CWB 

Comfort Letter, CWB has advised the Applicants that it does not oppose the Applicants 

filing for creditor protection under the CCAA.  

Tobacco Tax Obligations 

106. A significant portion of the Business relates to the sale of tobacco products in five 

provinces and three territories in Canada. On average, revenues from tobacco sales 

account for approximately 15% of the Logistics Companies’ gross profits.   
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107. The tobacco industry is a highly taxed and regulated in Canada. Each of the provinces 

and territories that the Logistics Companies operate or supply product to, either directly 

or through one of the Alliance Partners, have similar tobacco license and tax regimes. 

The Logistics Companies comply with the regulatory requirements of each jurisdiction 

in which they operate. 

108. In Alberta, for example, in order to be permitted to sell and distribute tobacco products, 

Wallace & Carey is required to comply with the Tobacco Tax Act, RSA 2000, c T-4 

(the “TTA”) and to the maintain the status of licensed wholesaler. 

109. Licensed wholesales are appointed as tobacco tax collectors by the Province of 

Alberta.  Tobacco tax collectors are required to collect and remit tobacco tax to the Tax 

and Revenue Administration (the “TRA”).  As a licensed wholesaler appointed as a 

tobacco tax collector, Wallace & Carey is required to file a return and remit the tobacco 

tax on product sold into Alberta on a monthly basis. 

110. The Logistics Companies’ tobacco sales and tax collection responsibilities to other 

provincial jurisdictions is broadly similar to their TTA responsibilities to Alberta. 

111. Accordingly, the Logistics Companies are a significant collector of tobacco taxes for a 

number of provincial and territorial governments.  The annual tobacco tax collections 

of the Logistics Companies typically exceed $400 million for any given fiscal year. 

112. During the COVID-19 pandemic, Wallace & Carey elected to exercise a limited-time 

statutory option to defer making tobacco tax remittances to the provincial governments 

of Alberta and Saskatchewan.  

113. In January 2023, Alberta and Saskatchewan advised Wallace & Carey that it could no 

longer defer its tax remittance payments.  The provinces requested that the then 

outstanding payments be made in full.  

114. Following a period of negotiation, Wallace & Carey entered into payment plans to repay 

the arrears owing to Alberta and Saskatchewan (the “Tobacco Tax Payment Plans”).  

115. With regard to all other provinces and territories in respect of which the Logistics 

Companies collect tobacco taxes, the Logistics Companies have remained current in 

respect of their tobacco tax remittance obligations. 
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116. It is critical to the Business that the provincial and territorial tobacco licenses remain in 

good standing and that the Logistics Companies not be required to post security for 

their outstanding tax obligations.  Being required to do so would tie up significant capital 

and would not be possible without significant impairment of the Companies’ ongoing 

operations.  

117. During the course of these CCAA proceedings, the Logistics Companies intend to 

continue making all required payments under the Tobacco Tax Payment Plans, and to 

otherwise stay current on all tobacco tax obligations.  

118. I am advised by my counsel, James Reid of Miller Thomson LLP, that in some 

provinces, tobacco tax obligations are deemed to be held in trust for the Crown. Further, 

I am advised that directors and officers may be held personally liable for any unpaid 

tobacco tax remittances.  

119. Under the Tobacco Tax Payment Plan with the Province of Saskatchewan, Wallace & 

Carey needs to make a final payment of $3.5 million on June 21, 2023, to remain 

current on its amounts owing to that province. The Tobacco Tax Payment Plan with the 

Province of Alberta requires that Wallace & Carey make weekly payments of $2 million 

to remain current, and to pay down its arrears, which total approximately $7.3 million 

as of June 20, 2023. 

Trade Creditors  

120. The Logistics Companies owe approximately $86.5 million to approximately 730 trade 

creditors as at June 19, 2023. These trade creditors consist of a broad range of product 

suppliers, shippers, importers, manufacturers, Alliance Partners, utility providers, 

retailers, packagers, brokerage firms, technology service providers, and equipment 

service providers, among many others.  

Vehicle Leases  

121. The Logistics Companies lease 98% of the vehicle and trailer fleet that they utilize in 

their day-to-day operations. There are multiple serial numbered goods registrations 

against the Logistics Companies at the personal property registries in respect of these 

vehicle leases.  
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Statutory Remittances and Priority Payables  

122. Other than with respect to the deferred tobacco tax remittances owing to the Provinces 

of Alberta and Saskatchewan discussed above, the Applicants are current on all source 

deductions, GST, PST, and HST.  

123. In addition, the Applicants are current on all employee wages, vacation pay, vehicle 

lease payments, and rents.  

VI CHALLENGES AND CAUSES OF INSOLVENCY 

Pandemic and Post Pandemic Challenges 

124. As discussed in detail above, the severity, duration, and unpredictability of rolling 

COVID-19 related lock-downs significantly impaired the Business of the Logistics 

Companies.  

125. Emerging from, and following the global pandemic, the Logistics Companies have been 

faced with a materially more expensive and much less hospitable operating 

environment. 

126. Post-pandemic labour shortages required the Logistics Companies to aggressively 

hire, which resulted in associated cost increases for recruiting, training, overtime, and 

service disruptions.  The Logistics Companies have also relied on employment 

agencies to provide part time labour. 

127. The Logistics Companies have also incurred higher than historical costs of inventory, 

resulting from supply chain disruptions and increased shipping costs.   

128. In the aftermath of the pandemic, the cost increases in the prices of fuel, utilities, 

supplies, equipment, labour, and services, resulted in an increase of costs for the 

Logistics Companies of approximately $8.8 million compared to the 2021 fiscal year. 

Vancouver Warehouse Move 

129. Wallace & Carey was unexpectedly required to vacate from its Vancouver warehouse 

facility on December 31, 2021. Wallace & Carey had been leasing the more than 

120,904 square foot Vancouver warehouse premises since 2009.  
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130. Between July 2020, and March 2021, Wallace & Carey had been in extensive and 

advanced negotiations with the landlord to renew its lease, but to its surprise, in mid-

April, 2021, the landlord advised it had entered into a lease agreement with a different 

tenant.  

131. Wallace & Carey thus had to vacate the space on relatively short notice and 

consequently find an alternative warehouse facility to ensure there was no disruption 

to the Business. 

132. The workload and planning associated with the Vancouver warehouse move, in 

addition to Vancouver leasing costs more than doubling as a result of the relocation, 

cost Wallace & Carey in excess of $10 million.  The cost was funded from working 

capital, which significantly contributed to the Applicants’ present liquidity challenges. 

Reduced Tobacco Sales 

133. As noted above, tobacco sales have historically contributed to approximately 50% of 

the Applicants’ revenues, and over 15% of their gross profit. 

134. Due to declines in consumption and secular market shifts, tobacco revenues have 

steadily and significantly declined in recent years.  

135. From 2020 to 2021, tobacco revenues, inclusive of tobacco tax, declined by 

approximately $82 million. From 2021 to 2022, tobacco revenues, inclusive of tobacco 

tax, declined by approximately $162 million.  

Immediate Liquidity Crisis 

136. As set out in the W&C 2022 Financial Statement, the Logistics Companies’ current 

liabilities significantly exceed their current assets by approximately $33 million. Further, 

the Logistics Companies had a shareholder’s deficiency in 2022 of approximately 

$25 million, representing a history of net losses. 

137. The Logistics Companies’ independent auditor advised in the W&C 2022 Financial 

Statement that there was “significant doubt” about the Logistics Companies’ ability to 

continue as a going concern. 

138. Similarly, the CMI 2022 Financial Statement shows that current liabilities of CMI exceed 

its current assets by approximately $71 million. The CMI 2022 Financial Statement 
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shows that CMI had a shareholder deficiency of nearly $41 million, representing a 

history of net losses.  

139. CMI’s independent auditor advised in the CMI 2022 Financial Statement that there was 

“significant doubt” about CMI’s ability to continue as a going concern. 

140. The Applicants are in default under the CIBC Credit Agreement. Except for their 

respective forbearance and waiver to allow the Applicants to commence these 

proceedings, both CIBC and CWB can demand repayment of the entirety of the 

obligations owing under their respective loan agreements at anytime. The Applicants 

and the rest of the Carey Group cannot repay these obligations to their secured lenders. 

141. The Logistics Companies’ suppliers and other trade creditors are now placing the 

Logistics Companies on credit hold and/or are demanding cash on delivery until large 

pay downs of their past due obligations are made. As noted above, in this month alone, 

more than 60 suppliers advised Wallace & Carey that it is past its credit limit and is 

being placed on credit hold until it can reduce the obligations owing.  

142. Wallace & Carey is a defendant to litigation commenced last spring by Dayhu 

Investments Ltd., its former Vancouver warehouse landlord in the Supreme Court of 

British Columbia.  The former landlord seeks damages in excess of $1 million, alleging 

that Wallace & Carey failed to vacate the premises in time and to restore it as required 

under the lease.  Although Wallace & Carey has defended the claim, believes it to be 

without merit, and has brought a counterclaim, the costs of continuing this proceeding 

are expected to be substantial and beyond what Wallace & Carey can now afford. This 

claim will be stayed as a result of the commencement of these proceedings, and the 

claim will be addressed as part of the Applicants’ restructuring efforts.  

143. The Applicants face an immediate liquidity crisis as they can no longer pay their 

obligations as they come due. 

144. The Logistics Companies need an opportunity to prepare and present a plan to address 

their unsecured debt obligations. 

145. If the Court issues the Initial Order granting the Applicants the relief they are seeking 

under the CCAA, the Applicants believe that they can present a plan of arrangement 

or compromise that will allow the Business to return to viability. 
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VII CCAA PROCEEDINGS AND RELIEF SOUGHT 

The Applicability of the CCAA 

146. The Applicants are companies to which the CCAA applies as they have liabilities in 

excess of $5,000,000. The Board of Directors of each of the Applicants has resolved 

to authorize the within CCAA proceedings.   

147. As at June 19, 2023, the Applicants are indebted to CIBC in the amount of 

approximately $44,440,000. CMI and Wallace & Carey are indebted to CWB in the 

amount of approximately $11,784,000. 

148. The obligations of the Applicants to CIBC are secured by security interests in all of the 

Applicants’ present and after-acquired personal property. The obligations of CMI and 

Wallace & Carey to CWB are also secured by security interests in all of the present and 

after-acquired personal property of these Applicants.  

149. As at June 19, 2023, the Logistics Companies owe tobacco tax amounts to the 

provinces and territories totalling approximately $25 million, and they owe an aggregate 

of approximately $86.5 million to trade creditors. 

150. The Applicants are insolvent and cannot meet their obligations generally as they 

become due. 

Cash Flow Projections 

151. The Applicants, with the assistance of KSV, have prepared cash flow statements on a 

go forward basis, up to and including September 30, 2023 (the “Cash Flow 

Projections”). The Cash Flow Projections will be attached as an appendix to the Pre-

Filing Report of KSV.  

152. As set out in the Cash Flow Projections, from June 18, 2023, until September 30, 2023, 

the Applicants’ principal use of cash will consist of paying rent, payroll, go forward 

payments to suppliers and trade creditors, tax payments, and other costs and expenses 

required in the ordinary course of operating the Business. 

153. The Cash Flow Projections reflect that, subject to obtaining the relief sought as part of 

the originating application for the Initial Order, including the continued use of the Cash 
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Management System, the Applicants are projected to have sufficient liquidity to fund 

their ongoing operations during the initial ten (10) day stay period. 

Stay of Proceedings 

154. Given the challenges faced by the Applicants described herein, the Applicants require 

a stay of proceedings to maintain the status quo and to give the Applicants the 

necessary time and breathing space to engage in negotiations with their key 

stakeholders in order to advance their restructuring efforts. 

155. The proposed Initial Order contemplates a stay of proceedings for a period of 10 days 

against the Applicants and their directors and officers, which I understand is the 

maximum that can be authorized by a court at the initial application under the CCAA.  

156. The Applicants have booked time to return to this Court for a comeback hearing on 

June 30, 2023, at 2:00 pm (the “Comeback Hearing”). 

157. At the Comeback Hearing, the Applicants intend to seek an extension of the stay of 

proceedings to allow the Applicants to negotiate and develop a plan of arrangement or 

compromise to their trade creditors. 

Appointment of Monitor 

158. The Applicants seek the appointment of KSV as Monitor of the Applicants in these 

CCAA proceedings. 

159. KSV is familiar with the operations of the Applicants.  KSV Advisory Inc., an affiliate of 

KSV, was previously engaged as a financial advisor to the Applicants to assist them to 

prepare for these proceedings and to advise on the contemplated restructuring. 

160. As a result, KSV has developed critical knowledge about the Applicants, the Business, 

and the financial challenges facing the Business. 

161. KSV has not acted as the Applicants’ auditor and is a licensed insolvency trustee.  

162. KSV has consented to act as the Monitor, subject to Court approval. A copy of the 

Consent to Act as Monitor will be attached to the Pre-Filing Report of KSV.  
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Administration Charge 

163. KSV has consented to act as Monitor in these proceedings to provide supervision, 

monitoring and to generally assist the Applicants with their restructuring efforts, 

including the preparation of a CCAA plan of arrangement or compromise.  

164. It is intended that the plan of arrangement or compromise will be presented to the 

Logistics Companies’ unsecured creditors, who will have an opportunity to consider a 

plan in accordance with the terms of the proposed Initial Order and the statutory 

provisions of the CCAA.  

165. The Monitor, counsel to the Monitor, and counsel to the Applicants will be essential to 

the Applicants’ restructuring efforts. 

166. Such professionals are prepared to provide or continue to provide professional services 

to the Applicants if their fees and disbursements are secured by a charge over the 

Property (the “Administration Charge”).  

167. The Applicants request that the Administration Charge form a first priority charge on 

the Property in priority to all security interests, trusts, deemed trusts, liens, charges and 

encumbrances, claims of secured creditors statutory or otherwise, in favour of any 

Person (collectively, the “Encumbrances”).  

168. The Applicants believe that an Administration Charge in the amount of $250,000 until 

the Comeback Hearing is fair and reasonable given the size and complexity of the 

Business and will provide the level of appropriate protection for the payment of 

essential professional services during the initial ten-day stay period.  The proposed 

Monitor and its counsel have received nominal retainers to-date, and their fees to-date 

exceed the amount of the retainers.  Without the benefit of the Administration Charge, 

the proposed Monitor and its counsel would not be prepared to act in these 

proceedings. 

169. At the Comeback Hearing, the Applicants intend to apply for an increase of the 

Administration Charge to $750,000.  

170. The Applicants have sought and obtained guidance from the proposed Monitor on the 

proposed amount of the Administration Charge and the proposed Monitor is supportive. 
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Lender Priority Charge 

171. CIBC has agreed to allow the Applicants to use the Cash Management System to fund 

the ongoing operations of the Business without the need for the Applicants to obtain 

any new form of interim financing.  

172. The Applicants are seeking approval from the Court to continue to utilize the Cash 

Management System. As discussed above, the amounts owing under the CIBC Credit 

Agreement will continue to revolve, with existing CIBC indebtedness repaid, and any 

amounts re-advanced to the Applicants will be subject to the Lender Priority Charge 

discussed below. 

173. The Applicants are seeking a charge on the Property in favour of CIBC, which charge 

shall not exceed an aggregate principal amount of $55 million, as security for any 

revolving advances made under the CIBC Credit Agreement pursuant to the Cash 

Management System over the initial ten-day stay period, plus interest, fees and 

expenses, from and after the commencement of the CCAA proceedings (the “Lender 

Priority Charge”). 

174. CIBC has indicated that, absent the approval of the Lender Priority Charge, it is not 

willing to permit the Applicants continued advances under the CIBC Credit Agreement 

and access to the Cash Management System for their liquidity needs. 

175. The Applicants are requesting that the Lender Priority Charge form a second ranking 

charge on the Property in priority to all Encumbrances except the Administration 

Charge. 

176. The Applicants have sought and obtained guidance from the proposed Monitor on the 

proposed amount of the proposed Lender Priority Charge and the proposed Monitor is 

supportive.  I understand that the proposed Monitor has asked its independent counsel 

to review the CIBC Security and intends to report on that review to the Court.  

177. With the exception of the tobacco tax remittance arrears that are to be paid pursuant 

to the Tobacco Tax Payment Plans, the Applicants are not aware of any deemed trust 

claims or other priority claims that will be subordinated or prejudiced from the Lender 

Priority Charge. 
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D&O Charge  

178. The Applicants are seeking a charge on the Property in favour of the Companies’ 

directors and officers, which charge shall not exceed an aggregate amount of $3.33 

million (the “D&O Charge”).  

179. The Applicants have worked with KSV to determine the appropriate amount of D&O 

Charge based on the potential exposure of the directors and officers for GST/PST/HST, 

employee wages, and source deductions over the initial ten-day stay period.  

180. The D&O Charge is required to ensure that the directors and officers of the Applicants 

will continue to serve in such capacity and have assurance that they are appropriately 

indemnified for liabilities which may be incurred by the Applicants during these 

proceedings and for which they may be personally liable.  

181. The directors and officers have significant knowledge of the Business to guide the 

Applicants through their restructuring efforts that cannot be easily replaced. The 

continued involvement of the directors and officers is integral to minimize disruption to 

the Business during these proceedings. Without these individuals, the Applicants’ 

operations may be required to be discontinued, which will impair value to the detriment 

of the Applicants and their stakeholders, including employees, creditors and customers. 

182. The directors and officers do not have the benefit of any insurance policies in respect 

of their potential liability. The directors and officers have expressed their need for 

certainty with respect to potential liability if they continue in their current capacities in 

the context of these CCAA proceedings.  

183. At the initial hearing the Applicants are requesting that the D&O Charge form a third 

ranking charge on the Property in priority to all Encumbrances except the 

Administration Charge and the Lender Priority Charge.  

184. At the Comeback Hearing, the Applicants intend to apply for an increase of the D&O 

Charge to $4 million. 

Tobacco Tax Charge  

185. As discussed above, the Logistics Companies are required to collect, hold, and remit 

provincial and territorial tobacco taxes on all tobacco products sold. The Applicants 
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Tobacco Tax Charge

185. As discussed above, the Logistics Companies are required to collect, hold, and remit 

provincial and territorial tobacco taxes on all tobacco products sold. The Applicants 

currently hold the tobacco taxes collected, which are remitted in arrears, with 

remittance dates that vary by jurisdiction.

186. The peak tobacco tax hold by the Logistics Companies is estimated to be approximately 

$26 million. The tobacco tax collection and remittance obligations exposes the directors 

and officers to significant financial liabilities.

187. Over the Stay Period, the tobacco tax hold by the Logistics Companies is estimated to 

be approximately $18 million.

188. As a result, the Applicants are seeking a charge in favour of the provincial and territorial 

authorities that are entitled to receive payments or collect monies from the Logistics 

Companies in respect of the tobacco taxes in the amount of $18 million over the 

Property to secure the remittance of any collected but unremitted tobacco taxes.

189. At the Comeback Hearing, the Applicants intend to apply for an increase of the Tobacco 

Tax Charge to $26 million.

CONCLUSION

190. I swear this Affidavit in support of the Initial Order and any subsequent amendment and 

restatement of the Initial Order at the Comeback Hearing, for the purposes of allowing 

the Applicants an opportunity to restructure their affairs and develop a plan of 

arrangement for the benefit of their creditors.

SWORN BEFORE me at the City of )
Calgary, in the Province of Alberta, this 21 )
day of June, 2023. )

; A^y  
A Commissioner for Oaths in and for the \ BRIAN M. BIRNIE 
Province of Alberta.

Anna Elizabeth Kosa
Barrister & Solicitor 

Notary Public and Commissioner for Oaths 

In and for the Province of Alberta



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “I” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 

 
 



MORTGAGE

PURSUANT TO THE LAND TITLES ACT (ALBERTA)

SPRUCE IT UP LAND CORP., 772921 ALBERTA INC., and RIDGE MEADOWS PROPERTIES LTD. 
(collectively, the “Mortgagor”) are the registered owners as specified in Schedule A of the estates in fee 

simple in possession of the lands legally described in Schedule A (which together with the buildings, 

improvements and fixtures, which are now or may hereafter be erected, placed or installed thereon or 

thereto are hereinafter collectively referred to as the “Lands”).

The Mortgagor, among others, as guarantor, CAREY MANAGEMENT INC. (the “Borrower”), as borrower, 

and CANADIAN IMPERIAL BANK OF COMMERCE, as agent and lender, whose head office is located at 

199 Bay Street, 4th Floor, Toronto, ON, M5L 1A2 (the “Mortgagee”), are parties to that certain credit 

agreement dated September 26, 2017, as the same may be amended, restated, renewed or otherwise 

modified from time to time (the “Credit Agreement”).

NOW THEREFORE, IN CONSIDERATION of the premises herein, the sum of SIXTY-FIVE MILLION 

DOLLARS ($65,000,000) (hereinafter the “loan” or “principal amount”), lent to the Borrower by the 

Mortgagee, and other valuable consideration, the receipt and sufficiency of which is acknowledged, the 

Mortgagor covenants with the Mortgagee as follows.

1 PAYMENTS

The Mortgagor will pay ON DEMAND to the Mortgagee, at its office in Toronto, Ontario, or at such other 

place as the Mortgagee may designate in writing, in lawful money of Canada, the principal amount of SIXTY- 
FIVE MILLION DOLLARS ($65,000,000), or so much thereof as is outstanding at the time of demand, plus 

interest thereon at the rate of twenty-five (25%) per annum, after as before maturity, both before and after 

default, and both before and after judgment on this mortgage (which interest rate calculated as aforesaid is 

sometimes hereinafter referred to as the “Mortgage Rate”) and hereby encumbers, mortgages and charges 

the Lands.

2 OVERDUE INTEREST

The Mortgagor will pay to the Mortgagee interest as aforesaid in the manner aforesaid on the said sum or 

on so much thereof as shall have been advanced by the Mortgagee or which shall from time to time remain 

unpaid at the Mortgage Rate, and all interest on becoming overdue shall be forthwith treated (as to payment 

of interest thereon) as principal and shall bear compound interest at the Mortgage Rate as well after as 

before maturity of this mortgage, both before and after default, and both before and after judgment under 

this mortgage until paid, and shall be payable at the times, in the manner, and at the place hereinbefore 

provided for payment of interest, and all such interest and compound interest shall be a charge on the 

Lands. In the event of nonpayment of any of the moneys hereby secured at the times herein set for payment 

thereof the Mortgagor will, so long as any part thereof remains unpaid, including after judgment, pay interest 

at the Mortgage Rate from day to day on the same.

3 COLLATERAL GUARANTEE

These presents are given and taken as general continuing collateral security for the payment by the 

Mortgagor of any sums required to be paid and the performance of any covenants and obligations of the 

Mortgagor to be performed from time to time pursuant to certain guarantee(s) (collectively, the “Guarantee” 
as may be amended, restated, renewed or otherwise modified from time to time) delivered by the Mortgagor 

to the Mortgagee, and the Mortgagor agrees that the Obligations shall include all amounts owing to the 

Mortgagee from time to time in respect of the Guarantee and all indebtedness, liabilities and obligations of 

the Mortgagor to the Mortgagee, whether present or future, direct or indirect, absolute or contingent, 

matured or not, and whether arising within or outside Canada, and whether incurred by or arising from any 

agreement or dealing between the Mortgagee and the Mortgagor or by or from any agreement or dealing 
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with any third party by which the Mortgagee may be or become in any manner whatsoever a creditor of the 

Mortgagor, or however otherwise incurred or arising, and whether the Mortgagor be bound alone or with 

another or others, and whether as principal, guarantor or surety.

4 RENEWALS

In the event that the Mortgagee shall agree to renew or extend the term of this mortgage, such renewal or 

extension (and the rate of interest, term, instalment and other stipulations of such renewal or extension) 

shall be binding upon the Mortgagor, its successors in title and assigns, and all subsequent mortgages, 

encumbrances and other interests in or of the Lands or any portion thereof (subsequent to this mortgage 

and together hereinafter called “Subsequent Encumbrances"), and shall take full priority over all 

Subsequent Encumbrances, whether or not the said renewal or extension is filed or recorded by caveat at 

the applicable Land Titles office and whether or not the rate of interest payable or payment amortization 

period applicable during the renewal or extension term is greater than or less than the rate or amortization 

stipulated in this mortgage. The Mortgagor shall, forthwith on request therefor by the Mortgagee, provide 

to the Mortgagee, at the Mortgagor's expense, all such postponements and other assurances as the 

Mortgagee may require to ensure the foregoing binding effect and priority. All renewals (if any) shall be 

done at the Mortgagor's expense (including without limitation payment of Mortgagee's legal expenses on a 

solicitor-and-his-own-client basis). In the event the Mortgagor herein is a corporation, no such renewal or 

extension, even if made by a successor in title to the Mortgagor named herein and whether or not the 

Mortgagor shall consent thereto, shall in any way release or abrogate or render unenforceable the 

covenants or obligations of the Mortgagor named herein, which shall continue notwithstanding such renewal 

or extension and shall apply to this mortgage as renewed or extended.

5. TAXES

Subject as hereinafter in this Section provided, the Mortgagor will pay when and as the same fall due all 

taxes, rates, liens, charges, encumbrances or claims which are or may be or become charges or claims 

against the Lands or premises thereon or on this mortgage or on the Mortgagee in respect of this mortgage; 

provided that in respect of municipal taxes, school taxes, local improvements charges and all taxes and 

levies made or assessed in lieu of real property taxes (hereinafter together referred to as “taxes”), the 

Mortgagor covenants with the Mortgagee as follows.

(a) The Mortgagee may deduct from time to time, from advances of moneys under the Credit 

Agreement, if applicable, amounts sufficient to pay the taxes which have become due and 

payable or will have become due and payable and are unpaid from time to time as 

advances are made;

(b) The Mortgagor shall if requested by the Mortgagee, enroll in the taxing authority's tax 

installment payment plan and agrees to keep the payments thereunder current.

(c) The Mortgagor shall in each year during the currency hereof at the request of the 

Mortgagee pay to the Mortgagee in equal monthly instalments on the first day of each 

month, such amounts as the Mortgagee may estimate as being the annual taxes next 

becoming due and payable, , and the Mortgagor shall also pay to the Mortgagee before 

the due date of the current annual taxes such additional sums as may be requisite to enable 

the Mortgagee to pay out of such monthly instalments and additional payments, the whole 

amount of the annual taxes on or before the due date thereof. In such event the Mortgagee 

shall use such funds to pay the taxes owing by the Mortgagor as the same fall due.

(d) So long as the Mortgagor is not in default under any covenant or agreement contained in 

this mortgage or the Credit Agreement, the Mortgagee shall apply such payments on the 

taxes as they become due, but nothing herein contained shall obligate the Mortgagee to 

apply such payments on account of taxes more often than yearly, nor to pay the same in 

advance of the due date for payment of the same. Provided however, that if (before any 

sum or sums so paid to the Mortgagee shall have been so applied) there shall be default 
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by the Mortgagor in respect of any payment of principal, interest or other amount as herein 

provided or as provided for in the Credit Agreement, the Mortgagee may, at its option, apply 

such sum or sums in or towards payment of the principal, interest and/or other amount in 

default.

(e) In default of the payment by the Mortgagor of moneys for taxes as aforesaid, then the 

Mortgagee may pay such taxes. The Mortgagee may also pay any liens, charges and 

encumbrances which may be charged against the Lands. All moneys expended by the 

Mortgagee for any of such purposes together with interest thereon at the Mortgage Rate 

shall be added to the principal moneys hereby secured, and repaid by the Mortgagor to the 

Mortgagee forthwith, and until repaid shall be a charge on the Lands.

(f) If the Lands or any part thereof becomes subject to sale or forfeiture for nonpayment of 

taxes while any sum remains unpaid under this mortgage, the Mortgagee may acquire title 

and rights of the purchaser at any sale, or the rights of any other person or corporation 

becoming entitled on or under any such forfeiture, or the Mortgagee may pay, either in its 

own name or in the Mortgagor's name or on the Mortgagor's behalf, any and all sums 

necessary to be paid to redeem the Lands so sold or forfeited, and to re-vest the Lands in 

the Mortgagor, and the Mortgagor hereby nominates and appoints the Mortgagee agent of 

the Mortgagor to pay such moneys on the Mortgagor's behalf and in the Mortgagor's name, 

and any moneys so expended by the Mortgagee shall be repaid by the Mortgagor forthwith 

and until repaid shall be a charge on the Lands, or in the alternative the Mortgagee shall 

have the right to bid on and purchase the Lands at any tax sale of the same and shall 

thereupon become the absolute owner thereof.

(g) The Mortgagor shall transmit to the Mortgagee all tax bills and other notices affecting the 

imposition of taxes forthwith after receipt of same by the Mortgagor, and the Mortgagor 

authorizes the Mortgagee to obtain any tax or assessment information concerning the 

Lands directly from the municipal taxing authority having jurisdiction over the Lands.

(h) The Mortgagor shall provide the Mortgagee upon request confirmation of the status of the 

tax account and proof of payment of the current levy.

6. INFORMATION

With respect to the Lands, the Mortgagor hereby consents to the release by the taxing authority of all 

personal information including the name and address of the property owner and, if applicable, the amount 

of monthly payment if property taxes are paid through the tax instalment payment plan. This authorization 

is granted in accordance with the Freedom of Information and Protection of Privacy Act (Alberta).

7. INSURANCE

(a) The Mortgagor will at the Mortgagor's expense, forthwith insure or cause to be insured, 

and during the continuance of this security keep insured in favour of the Mortgagee, each 

and every building on or which may hereafter be erected or placed on the Lands, and all 

plate glass, equipment and machinery of the Mortgagor therein, thereon or used in 

connection therewith, and the contents thereof to the extent that they are the property of 

the Mortgagor (in this Section 7 severally referred to as the “Mortgaged Premises”) 
against such risks or perils as the Mortgagee may require or consider expedient, which 

may include without limitation, loss or damage by fire, wind-storm, hail, lightning, explosion, 

riot, earthquake, impact by aircraft or vehicles, smoke damage and, to the extent 

applicable, against loss or damage caused by the explosion of any steam boiler or other 

object generating or operated by steam, any closed circulation hot water heating system, 

any pressure vessel system and any air conditioning system, by the escape of water from 

any sprinkler system or other piping within or operated upon the Lands. All such insurance 

shall be with extended coverage and replacement cost endorsements and in such 
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amounts, all as the Mortgagee may reasonably require, to their full insurable value or 

sufficient to protect the Mortgagee and the Mortgagor from becoming co-insurers in respect 

of any loss, in each case with an insurance company or companies acceptable to the 

Mortgagee. The Mortgagor will not do or suffer anything whereby the said policy or policies 

may be vitiated, and will pay all premiums and sums of money necessary for such purposes 

as the same become due. The Mortgagor also covenants that it will during the continuance 

of this security as required by the Mortgagee maintain general public liability and property 

damage insurance against claims for personal injury, death or property damage occurring 

in or about the Mortgaged Premises, such insurance to afford protection in such amounts 

as the Mortgagee may from time to time reasonably require.

(b) If any portion of the Lands is now, or at any time during the term hereof rented or leased 

by the Mortgagor to any tenant or tenants, the Mortgagor shall, at the option of the 

Mortgagee, keep the Lands insured in a form and wording satisfactory to the Mortgagee 

(acting reasonably), against loss of rental income in an amount as the Mortgagee may from 

time to time require.

(c) The Mortgagor shall put in place and provide the Mortgagee with evidence of such other 

types of insurance as may be reasonably required from time to time by the Mortgagee or 

as required under the Credit Agreement for the loan and such insurance shall be in a form 

and wording satisfactory to the Mortgagee, acting reasonably.

(d) All such contracts of insurance shall be carried with licensed insurers and shall, except for 

the general public liability and property damage insurance, show loss payable to the 

Mortgagee, as the Mortgagee's interest may appear, and shall have attached thereto and 

forming a part thereof a mortgage clause approved by the Mortgagee, acting reasonably. 

The Mortgagor will forthwith deliver to the Mortgagee the policy or policies or certificate or 

certificates of insurance and, prior to their due date when requested by the Mortgagee, 

evidence proving payment of the premiums and renewal premiums therefor.

(e) The Mortgagor will forthwith on the happening of any loss or damage (notwithstanding any 

law, equity or statute to the contrary, and in particular, the Insurance Act (Alberta) and The 

Fire Prevention (Metropolis) Act 1774 (14 Geo. 3 C.78), all rights and benefits of the 

Mortgagor thereunder being hereby expressly waived), at its expense furnish all necessary 

proofs and do all necessary acts to enable the Mortgagee to obtain payment of the 

insurance moneys. If the Mortgagor shall neglect to keep any of the Lands or the 

Mortgaged Premises insured as aforesaid, or to deliver such policy or policies, certificate 

or certificates and evidence proving payment of premiums or renewal premiums when 

requested by the Mortgagee, or to produce to the Mortgagee at least ten (10) days before 

the termination of such insurance evidence of the renewal thereof, the Mortgagee shall, 

without reference to the Mortgagor, be entitled (but shall not be obliged) to insure the 

Lands, or any part thereof, and for such amount or amounts as the Mortgagee may from 

time to time deem expedient, and the amount of any premiums paid by the Mortgagee shall 

bear interest at the Mortgage Rate and until repaid, shall be added to the amount hereby 

secured and be a charge upon the Lands.

(f) If any cheque issued by an insurer in complete or partial settlement of an insurance claim 

pursuant to the coverages above other than the coverage for general public liability 

insurance is given, sent or delivered to the Mortgagor or the solicitor or agent of the 

Mortgagor, then the Mortgagor shall cause such cheque to be delivered to the Mortgagee 

forthwith and if any such cheque is made payable to the Mortgagor alone or jointly to the 

Mortgagor and another or others, then the Mortgagor shall forthwith endorse and deliver 

such cheque over to the Mortgagee, and the Mortgagor does hereby constitute the 

Mortgagee as the Mortgagor's true and lawful attorney to receive and endorse any such 

cheque for and on behalf of the Mortgagor.
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(g) All moneys received by virtue of such policy or policies of insurance may at the option of 

the Mortgagee either be applied forthwith in or towards substantially rebuilding, reinstating 

or repairing the improvements on the Lands or in or towards the payment of principal and 

interest or other moneys secured by this mortgage (whether or not the same are then due) 

in such manner as the Mortgagee shall from time to time determine, or may be paid in full 

or in part to the Mortgagor or its successors-in-title or its assigns, or may be applied or paid 

partly in one way and partly in another, as the Mortgagee may determine.

8 PAYMENT METHOD

The Mortgagor shall from time to time if requested by the Mortgagee, provide a signed pre-authorized 

withdrawal form or forms directed to the bank or financial institution at which the Mortgagor regularly keeps 

a chequing account, in such form and manner so as to enable the Mortgagee to receive payments of the 

instalments of principal and interest and/or the Mortgagee's estimate of the monthly instalment for property 

taxes due hereunder, from the Mortgagor's account with such bank or financial institution. In the alternative, 

the Mortgagee may at its exclusive option and from time to time, require the Mortgagor to (and if so required 

the Mortgagor shall) provide the Mortgagee with a series of twelve post-dated cheques to cover such 

monthly payments for any consecutive twelve month period during the term hereof. Any payments received 

by the Mortgagee which are payable on a non-juridical day on or after receipt thereof, shall be credited to 

the mortgage account on the next juridical day thereafter.

9 CONSTRUCTION

In the event that this mortgage is a building or construction mortgage, the Mortgagor agrees that:

(a) the building or buildings being erected or to be erected on the Lands form part of the 

security for the full amount of the moneys secured by this mortgage;

(b) all advances under the Credit Agreement, as applicable, are to be made from time to time 

in the future in accordance with the progress of construction of such building or buildings 

or upon its or their completion and occupation;

(c) it will construct the building, buildings, and other improvements on the Lands in accordance 

with plans and specifications which have been or which may hereafter be approved by the 

Mortgagee, in accordance with the Mortgagee's construction standards, and will carry on 

diligently to completion the construction of the said building, buildings, and other 

improvements, and will complete such construction in compliance with the requirements of 

all municipal and other governmental authorities, laws, by-laws or regulations and will, 

when so required by the Mortgagee, supply the Mortgagee with evidence or confirmation 

from any such municipal or governmental authority of such compliance;

I

(d) in the event that any such building, buildings and other improvements now or hereafter in 

the course of construction remain unfinished and without any work being done for a period 

of thirty (30) consecutive days, the Mortgagee may enter the Lands and do all work 

necessary to protect the same from deterioration and to complete the construction in such 

manner as the Mortgagee may see fit, and any moneys expended by the Mortgagee 

pursuant to this Section 9(d) shall be a charge on the Lands and bear interest at the 

Mortgage Rate and shall be deemed to constitute part of the mortgage moneys;

(e) the Mortgagee shall be entitled, at the expense of the Mortgagor, to inspect all aspects of 

the construction and make tests of materials, and the Mortgagor will not cover any portion 

of the construction work requiring inspection by the Mortgagee until the Mortgagee has 

inspected the same, and the Mortgagor shall forthwith remedy and carry out again any 

work which does not conform to the Mortgagee's reasonable requirements;
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(f) the Mortgagee shall not be obliged to hold back loan proceeds under the Credit Agreement 

to provide the lien fund or other protection to the Mortgagor under the Prompt Payment 
and Construction Lien Act (Alberta); provided that if the Mortgagee holds back loan 

proceeds under the Credit Agreement in a manner similar to the way the said Act provides 

for an owner to make holdbacks then, notwithstanding such holdbacks by the Mortgagee, 

such holdbacks shall not constitute the lien fund under the said Act and the Mortgagee 

shall not be a mortgagee authorized by the owner to disburse money secured by a 

mortgage as referred to in the said Act.

10. CONDOMINIUM

In the event the Lands, or any portion thereof, are or become a condominium within the Condominium 

Property Act (Alberta), the Mortgagor further covenants with the Mortgagee as follows.

(a) The Mortgagor will comply with, observe and perform all provisions of the Condominium 

Property Act (Alberta), its regulations and the by-laws, rules and regulations of the 

condominium corporation from time to time in force, and will ensure that the condominium 

corporation complies with the insurance provisions in the said Act.

(b) The Mortgagor shall pay on or before the due dates thereof, each and every assessment, 

contribution, charge, fine or levy made by or on behalf of the condominium corporation in 

respect of the unit(s) charged hereunder (hereinafter collectively called “Assessments”). 
If the Mortgagor fails to pay the Assessments, on or before their due date, such failure shall 

constitute default hereunder and shall entitle the Mortgagee to exercise any and all 

remedies available to the Mortgagee in the event of default hereunder or under the Credit 

Agreement. Upon default under this paragraph and notwithstanding any other right or 

action of the condominium corporation or the Mortgagee, the Mortgagee may pay the 

Assessments, and any Assessments so paid, together with all costs, charges, expenses 

and outlays of the Mortgagee thereby incurred shall be added to the monies payable 

hereunder, and shall bear interest at the rate aforesaid from the date expended until paid 

and such amounts and interest shall be payable on demand to the Mortgagee and shall be 

a charge on the Lands.

(c) The Mortgagor hereby irrevocably authorizes the Mortgagee to apply at any time and from 

time to time to the condominium corporation for certification of the amount and manner in 

which any assessment is payable and the extent to which such Assessment has been paid.

(d) The Mortgagor hereby assigns, transfers and sets over unto the Mortgagee the 

Mortgagor's rights which now exist or may hereafter come into existence to vote at 

meetings of the condominium corporation, provided that, if the Mortgagee is not present in 

person or by proxy, or if present does not wish to vote, then the Mortgagor may exercise 

his voting right without further authority.

(e) If for any reason whatsoever the Mortgagor has the right to vote at any meeting of the 

condominium corporation it shall, if directed by the Mortgagee, vote in such manner as the 

Mortgagee directs with respect to each and every matter to be voted on and the Mortgagor 

covenants to execute any documents requested by the Mortgagee, including, proxies if 

required, in order to give effect to the foregoing assignment of voting rights.

(f) If requested by the Mortgagee, at least five (5) days prior to each and every general 

meeting of the condominium corporation, the Mortgagor shall deliver to the Mortgagee 

written notice of each such meeting specifying the place, date, hour and purpose of the 

meeting and in addition, immediately upon receipt of the same shall deliver to the 

Mortgagee true copies of the by-laws, rules and regulations of the condominium 

corporation from time to time in force, all notices, minutes, resolutions, accounts, financial 

statements and other documents relating to the financial statements and to the affairs of 

6

CAN_DMS: \107806775



the condominium corporation as the Mortgagor may from time to time receive 

notwithstanding the foregoing the Mortgagor shall ensure that the Mortgagee has notice of 

any meeting which will consider the termination of the condominium corporation or an 

amendment to the by-laws.

(g) The Mortgagor does hereby irrevocably assign unto the Mortgagee any lease or rights to 

occupy any parking space or spaces demised to or reserved or designated for exclusive 

use by the Mortgagor and any lease or rights to exclusive use of any common property or 

special privileges in respect thereof granted to the Mortgagor.

(h) Upon default herein or the occurrence of an Event of Default under Credit Agreement which 

is continuing and notwithstanding any other right or action of the condominium corporation 

or the Mortgagee, the Mortgagee may distrain for arrears of any Assessment, paid by it 

and such distraint shall not result in the Mortgagee being a mortgagee in possession.

(i) In the event this mortgage is a blanket mortgage against more than one of the condominium 

units, it may not be discharged in part or in whole during the term of the mortgage. In 

particular the Mortgagor or its successors may not obtain a discharge of this mortgage 

against any particular unit by payment of a pro-rata share of the mortgage or by any other 

means whatsoever. The Mortgagor agrees not to sell or transfer condominium units while 

the blanket mortgage is registered and any such transaction shall be deemed a breach of 

covenant unless and until the Mortgagee has consented thereto. This prohibition does not 

apply if there is a specific partial prepayment clause contained elsewhere herein.

11 RESTRICTION ON TRANSFER

The Mortgagor shall not convey, transfer, mortgage, alienate, or otherwise encumber the Lands or any 

portion thereof nor allow the Lands or any portion thereof to be encumbered except as expressly permitted 

under the terms of the Credit Agreement, until all Obligations have been repaid and satisfied and the Credit 

Agreement has been cancelled; and any such dealing with the Lands shall be deemed a breach ofcovenant 

unless and until the Mortgagee has expressly consented thereto.

12. ADVANCES

Neither the execution nor the registration nor the acceptance of this mortgage, nor the advance or creation 

of any part of the Obligations shall bind the Mortgagee to advance or create any further Obligations.

13 SUBROGATION

In the event that the Obligations or any part thereof, are applied to the payment of any charge or 

encumbrance, the Mortgagee shall be subrogated to all the rights and stand in the position of and be entitled 

to all the equities of the party so paid off whether such charge or encumbrance has or has not been 

discharged; and the decision of the Mortgagee as to the validity or amount of any advance or disbursement 

made under the Credit Agreement or of any claim so paid off, shall be final and binding on the Mortgagor.

14 WASTE AND CROPS

All erections and improvements fixed or otherwise now on or hereafter put upon the Lands, including but 

without limiting the generality of the foregoing, all fences, heating, plumbing, air conditioning, ventilation, 

lighting and water heating equipment, built-in cooking and refrigeration equipment, window blinds, storm 

windows and storm doors, window screens and screen doors, and all apparatus and equipment appurtenant 

thereto, and if part of the Lands consists of an apartment building all stoves, refrigerators, clothes washers 

and dryers, garburators and dishwashers, located in the apartment building and owned by the Mortgagor, 

are and shall, in addition to all other fixtures thereon, be and become and shall be deemed to be fixtures 

and form part of the realty and of the security and are included in the expression the Lands; and that the 
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Mortgagor will not commit or permit any act of waste thereon; and that the Mortgagor will at all times during 

the continuance of this security, repair, maintain, restore, amend, keep, make good, finish, add to and put 

in order the same; and in the event of any loss or damage thereto or destruction thereof, the Mortgagee 

may give notice to the Mortgagor to repair, rebuild, replace or reinstate the same within a time to be 

determined by the Mortgagee and to be stated in such notice; and upon the Mortgagor's failure to repair, 

rebuild, replace or reinstate within such time, such failure shall constitute a breach of covenant hereunder 

and an Event of Default under the Credit Agreement and thereupon the Obligations shall, at the option of 

the Mortgagee, become immediately due and payable without any demand by the Mortgagee upon the 

Mortgagor in accordance with the terms of the Credit Agreement. All crops growing on the Lands shall be 

deemed to form part of the realty and of the security and are included in the expression of Lands.

15 ALTERATIONS

The Mortgagor shall not make or permit to be made, any additions or alterations to the Lands without the 

written consent of the Mortgagee; and the Mortgagor shall not use the Lands nor permit the Lands to be 

used, without the written consent of the Mortgagee, for a purpose other than that disclosed to the Mortgagee 

in the application for this mortgage.

16 INSPECTIONS

The Mortgagee or agent of the Mortgagee may, at any time, enter upon the Lands to inspect the Lands.

17 CROSS-DEFAULT

In the event the Mortgagee requires other agreements, documents, mortgages, chattel mortgages, security 

agreements, assignments of rentals, assignments of leases or any other securities (herein referred to 

collectively as “Such Other Securities”) in connection with the Credit Agreement or as a condition 

precedent to the advance of the loan proceeds or any portion thereof pursuant to the Credit Agreement, 

then the Mortgagor shall provide the Mortgagee such of Such Other Securities as may be required by the 

Mortgagee in form and content satisfactory to the Mortgagee. Default under this mortgage shall constitute 

default under any of Such Other Securities as may have been granted to the Mortgagee, and default under 

any of Such Other Securities granted to the Mortgagee shall constitute default hereunder, and the 

Mortgagee may, upon default under any thereof pursue its remedies separately under each of Such Other 

Securities and this mortgage, or jointly all together, or jointly one with any other or others of Such Other 

Securities and this mortgage, without any of the rights and remedies of the Mortgagee not so pursued 

merging therewith or with any action or judgment with respect thereto.

18 SUBSTITUTE MORTGAGE

In the event that this mortgage is granted by the Mortgagor in replacement of or in substitution for another 

mortgage granted by the Mortgagor to the Mortgagee (the “earlier mortgage”) with respect to the Lands, 

then the Mortgagee shall be entitled (notwithstanding that the mortgage account numbers for the earlier 

mortgage and this mortgage are the same and notwithstanding that the Mortgagee does nothing more than 

note on its file that this mortgage is in replacement of or substitution for the earlier mortgage) to advance 

under this mortgage or under the Credit Agreement, by way of internal transfer of mortgage accounts, the 

amount owing under the earlier mortgage, and upon such internal transfer of mortgage accounts it shall be 

deemed that the amount thereby transferred as aforesaid, is advanced hereunder.

19 RELEASE OF SECURITY

The Mortgagee may at any time release any part or parts of the Lands or any other security or any surety 

for payment and satisfaction of all or any part of the Obligatioins herein secured, or may release the 

Mortgagor or any other person from any covenant or other liability to pay and satisfy the Obligations or any 

part thereof, either with or without any consideration therefor, without being accountable for the value of 

any such consideration or for any moneys except those actually received by the Mortgagee, and without 
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thereby releasing any other part of the Lands or any other securities or covenants, it being specifically 

agreed that notwithstanding any such release, the Lands, securities and covenants remaining unreleased 

shall stand charged with the whole of the moneys hereby secured, and no person shall have the right to 

require the mortgage moneys to be apportioned.

20 WAIVER

No extension of time, waiver, or other indulgence given by the Mortgagee to the Mortgagor, or anyone 

claiming under the Mortgagor, shall in any way affect or prejudice the rights of the Mortgagee against the 

Mortgagor, any other guarantor, or any other person liable for payment of the moneys hereby secured.

21 USE OF MONEY

The Mortgagee shall not be charged with any moneys receivable or collectible out of the Lands or otherwise, 

except those actually received; and all revenue of the Lands received or collected by the Mortgagee from 

any source other than payment by the Mortgagor may, at the option of the Mortgagee, be used in 

maintaining or insuring or improving the Lands, or in payment of taxes or other charges against the Lands, 

or applied on the mortgage account, and the Mortgagee may (at its option) retain such moneys received or 

collected, in suspense account and shall not be under any liability to pay interest on any sums in suspense 

account; and the Mortgagee shall not, by reason of the collection of any moneys receivable or collectible 

out of the Lands, be deemed to be a mortgagee in possession.

22 LIABILITY OF MORTGAGOR

Notwithstanding any sale or other dealings by the Mortgagor with the Lands, or any part thereof, the 

Mortgagor together with any other party who is or becomes liable under this mortgage, shall continue to be 

liable under this mortgage until all Obligations have been repaid and satisfied in full and the Credit 

Agreement has been cancelled notwithstanding the assumption of the mortgage by any party, with or 

without the consent of the Mortgagee or the Mortgagor, and notwithstanding any amendment, modification, 

renewal or extension of this mortgage (including, without restriction, any increase or decrease in the interest 

rate, amortization period, monthly payments or term of this mortgage) which takes place after such sale or 

an assumption has occurred with or without the consent of the Mortgagor or any other party.

23. ATTORNMENT

For better securing the Obligations, the Mortgagor hereby attorns and becomes tenant to the Mortgagee of 

the Lands at a monthly rental determined by the Mortgagee, the same to be paid on the first day of each 

month; and if any judgment, execution or attachment shall be issued against any of the goods or lands of 

the Mortgagor or if the Mortgagor shall become insolvent or bankrupt or commit an act of bankruptcy within 

the meaning of the Bankruptcy and Insolvency Act (Canada), as amended, or shall take the benefit of any 

statute relating to bankruptcy or insolvent debtors, then such rental shall, if not already payable, be payable 

immediately thereafter. The legal relation of landlord and tenant is hereby constituted between the 

Mortgagee and the Mortgagor, but neither this Section 23 nor anything done by virtue hereof, shall render 

the Mortgagee a mortgagee in possession or accountable for any moneys except those actually received. 

The Mortgagee may at any time after default hereunder or upon the occurrence of an Event of Default 

under the Credit Agreement which is continuing enter upon the Lands, or any part thereof, and determine 

the tenancy hereby created without giving the Mortgagor any notice to quit.

24 RECORDS

If the Mortgagor derives income from the Lands, the Mortgagor will maintain full and correct books and 

records showing in detail the earnings and expenses of the Lands, and will permit the Mortgagee and its 

representatives to examine the said books and records, all in accordance with the Credit Agreement.

25 ASSIGNMENT OF LEASES AND RENTS
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If the Lands or any portion thereof now or at any time hereafter produce rental revenue or are intended to 

produce rental revenue, then the Mortgagor hereby assigns, transfers and sets over unto the Mortgagee 

all leases already in existence, and those to be created in the future, including any guarantees in respect 

thereof, and all rents due or accruing due or at any time hereafter to become due under all leases or 

tenancies, present and future, now existing or at any time hereafter made in respect of the Lands or any 

part thereof, to have and to hold unto the Mortgagee until all moneys owing and all obligations of the 

Mortgagor in respect of this mortgage have been fully paid and fulfilled, subject to the following terms and 

conditions:

(a) whenever the Mortgagor is in default under any of the provisions of this mortgage or upon 

an Event of Default under the Credit Agreement which is continuing, the Mortgagee shall 

be entitled to give notice to the tenants of the Lands or any portion thereof to pay the rent 

to the Mortgagee and the Mortgagee may collect the rents and revenues thereof, and 

distrain in the name of the Mortgagor for the same;

(b) the Mortgagee may give good and sufficient receipts and discharges for rents received;

(c) the Mortgagee may apply the rentals collected by it towards arrears and maturing 

payments of interest and principal under this mortgage, then towards the payment of taxes, 

insurance, heating, repairs, renovations and upkeep and other expenses or carrying 

charges connected with the Lands;

(d) where any discretionary powers hereunder are vested in the Mortgagee or its agents, the 

same may be exercised by any officer, investment manager or manager of the Mortgagee, 

or its appointed agents, as the case may be;

(e) the Mortgagee shall under no circumstances become a mortgagee in possession, or liable 

to account to the Mortgagor or credit the Mortgagor with any moneys on account of the 

mortgage except those which shall come into its hands, and subject to all deductions and 

payments made out of the rentals received from the Lands as herein provided;

(f) the Mortgagee may exercise the rights conferred upon it under this Section 25 without the 

formal appointment of a receiver under other provisions of this mortgage and without the 

necessity of first commencing legal proceedings with respect to the Mortgagor's default 

giving rise to the Mortgagee's right to give notice to tenants under this Section 25;

(g) whenever any and all defaults under this mortgage or an Event of Default under the Credit 

Agreement have been cured after the exercise by the Mortgagee of its rights under this 

Section 25, the Mortgagor may resume collection of the rentals until further default or Event 

of Default, as the case may be, has occurred, whereupon the Mortgagee may re-exercise 

its rights hereunder or under the Credit Agreement, and thereafter at any time such default 

or Event of Default occurs;

(h) the Mortgagor shall not at any time during the existence of this mortgage assign, pledge or 

hypothecate any lease, leases, or tenancies, now or hereafter existing in respect of the 

Lands or the rents or revenues due or to become due thereunder, or any part thereof, other 

than to the Mortgagee; nor shall the Mortgagor grant any general assignment of book debts 

which would cover such rentals;

(i) the Mortgagor shall not hereafter collect more than two months rental in advance;

(j) neither the taking of this assignment nor anything done in pursuance hereof shall make the 

Mortgagee liable in any way, as landlord or otherwise, for the performance of any 

covenants, obligations and liabilities under the said leases or tenancies or any of them;
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(k) the exercise of this Section 25 or of any collateral security with respect to rentals shall not 

entitle the Mortgagor to redeem this mortgage.

26 RECEIVER

It is declared and agreed that at any time and from time to time when there shall be default under the 

provisions of this mortgage or the occurrence of an Event of Default under the Credit Agreement which is 

continuing, the Mortgagee may at such time and from time to time and with or without entry into possession 

of the Lands or any part thereof, appoint a receiver or a manager or a receiver and manager of the Lands 

or any part thereof and of the rents and profits thereof and with or without security, and may from time to 

time remove any receiver and appoint another in his stead and that, in making any such appointment or 

removal, the Mortgagee shall be deemed to be acting as the agent or attorney for the Mortgagor. Such 

appointment may be made at any time either before or after the Mortgagee shall have entered into or taken 

possession of the Lands or any part thereof. Upon the appointment of any such receiver or receivers from 

time to time, the following provisions shall apply:

(a) the statutory declaration of an officer of the Mortgagee as to default under the provisions 

of this mortgage or the occurrence of an Event of Default under the Credit Agreement, shall 

be conclusive evidence thereof;

(b) every such receiver shall be the irrevocable agent or attorney of the Mortgagor for the 

collection of all rents falling due in respect of the Lands or any part thereof, whether in 

respect of any tenancies created in priority to these presents or subsequent thereto;

(c) every such receiver may, in the discretion of the Mortgagee and by writing under its 

corporate seal, be vested with all or any of the powers and discretions of the Mortgagee;

(d) the Mortgagee may from time to time, by such writing fix the remuneration of every such 

receiver who shall be entitled to deduct the same out of the rents from the Lands or from 

the proceeds of the judicial sale of the Lands;

(e) every such receiver shall, so far as concerns responsibility for his acts or omissions, be 

deemed the agent or attorney of the Mortgagor and in no event the agent or attorney of the 

Mortgagee, and the Mortgagee shall not in any way be responsible for any acts or 

omissions (including negligence, misconduct or misfeasance) on the part of any such 

receiver;

(f) the appointment of every such receiver by the Mortgagee shall not incur or create any 

liability on the part of the Mortgagee to the receiver in any respect, and such appointment 

or anything which may be done by any such receiver or the removal of any such receiver 

or the termination of any such receivership shall not have the effect of constituting the 

Mortgagee a mortgagee in possession in respect of the Lands or any part thereof;

(g) every such receiver shall from time to time have the power to rent any portion of the Lands 

which may become vacant, for such term and subject to such provisions as he may deem 

advisable or expedient, and in so doing every such receiver shall act as the attorney or 

agent of the Mortgagor and he shall have authority to execute under seal any lease of such 

portion of the Lands in the name of and on behalf of the Mortgagor, and the Mortgagor 

undertakes to ratify and confirm whatever any such receiver may do in respect of the 

Lands;

(h) every such receiver shall have full power to complete any unfinished construction upon the 

Lands with the intent that the Lands and the buildings thereon when so completed shall be 

a complete structure as represented by the Mortgagor to the Mortgagee for the purpose of 

obtaining the loan pursuant to the Credit Agreement;
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(i) every such receiver shall have full power to manage, operate, amend, repair, alter or 

extend the Lands or any part thereof in the name of the Mortgagor for the purpose of 

securing the payment of rental from the Lands or any part thereof;

(j) no such receiver shall be liable to the Mortgagor to account for moneys or damages other 

than cash received by him in respect of the Lands or any part thereof, and out of such cash 

so received every such receiver shall, subject to the approval of the Mortgagee, in the 

following order, pay:

(i) its remuneration aforesaid;

(ii) all payments including, without limitation, costs as between solicitor and its own 

client made or incurred by it in connection with the management, operation, 

amendment, repair, alteration or extension of the Lands or any part thereof;

(iii) interest, principal and other moneys which may from time to time, be or become 

charged upon the Lands in priority to these presents, and all taxes, insurance 

premiums and every other proper expenditure made or incurred by it in respect to 

the Lands or any part thereof;

(iv) to the Mortgagee, all interest due or falling due under these presents and the 

balance to be applied upon Obligations due and payable and secured by these 

presents;

(v) into a reserve account in the name of the receiver, an appropriate sum of money 

as a reserve fund for unusual, emergency or lump sum payments or expenses with 

respect to the Lands; and

(vi) any surplus thereafter remaining in the hands of every such receiver after 

payments made as aforesaid, to the Mortgagor;

(k) save as to claims for an accounting under Section 26(j), the Mortgagor hereby releases 

and discharges the Mortgagee and every such receiver from every claim of every nature 

which may arise or accrue to the Mortgagor or any person claiming through or under the 

Mortgagor by reason or as a result of anything done by the Mortgagee or any such receiver 

under the provisions of this Section 26, unless such claim be the direct and proximate result 

of dishonesty or gross neglect;

(l) the power of sale, foreclosure and any other remedies of the Mortgagee may be exercised 

either before, concurrent with, during, or after the appointment of any receiver hereunder.

27 INSOLVENCY

If the Mortgagor shall commit an act of bankruptcy within the meaning of the Bankruptcy and Insolvency 

Act (Canada), become bankrupt or insolvent or shall be subject to the provisions of the Bankruptcy and 

Insolvency Act (Canada), or any other Act for the benefit of creditors or relating to bankrupt or insolvent 

debtors, or make a general assignment for the benefit of its creditors or otherwise acknowledge its 

insolvency, the same shall constitute a breach of covenant and default herein.

28 RIGHTS OF MORTGAGEE

The Mortgagor further covenants and agrees with the Mortgagee that in the event of default being made in 

any of the covenants, agreements, provisos or stipulations expressed or implied herein or upon the 

occurrence of an Event of Default under the Credit Agreement which is continuing:
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(a) the Mortgagee may, at the expense of the Mortgagor and when and to such extent as the 

Mortgagee deems advisable, observe and perform or cause to be observed and performed 

such covenants, agreements, provisos or stipulations;

(b) the Mortgagee may at such time or times as the Mortgagee may deem necessary and 

without the concurrency of any person, enter upon the Lands and may make such 

arrangements for completing the construction, repairing or putting in order of any buildings 

or other improvements on the Lands, or for inspecting, taking care of, leasing, collecting 

the rents of and managing generally the Lands as the Mortgagee may deem expedient; all 

reasonable costs, charges and expenses, including allowances for the time and services 

of any employee of the Mortgagee or other person appointed for the above purposes, shall 

be forthwith payable to the Mortgagee and shall be a charge upon the Lands and shall bear 

interest at the Mortgage Rate until paid;

(c) the Mortgagee may send or employ an inspector or agent to inspect and report upon the 

value, state and condition of the Lands, and a solicitor to examine and report upon the title 

to the same;

(d) the Mortgagee or agent of the Mortgagee may enter into possession of the Lands or any 

part thereof, and whether in or out of possession collect the rents and profits thereof, and 

make any demise or lease of the Lands, or any part thereof, for such terms and periods 

and at such rents as the Mortgagee shall think proper; and the power of sale hereunder 

may be exercised either before or after and subject to any such demise or lease;

(e) it shall and may be lawful for and the Mortgagor does hereby grant full power, right and 

license to the Mortgagee to enter, seize and distrain upon the Lands, or any part thereof, 

and by distress warrant to recover by way of rent reserved as in the case of demise of the 

Lands or any part thereof, as much of the mortgage moneys as shall from time to time be 

or remain in arrears and unpaid, together with costs, charges and expenses attending such 

levy or distress, as in like cases of distress for rent;

(f) the Mortgagee shall be entitled forthwith to take such proceedings to obtain repayment of 

the moneys and interest payable to the Mortgagee hereunder and to realize on its security 

under this mortgage by foreclosing the same or by whatever other action it may by law be 

entitled to do;

(g) the Mortgagee shall be entitled, without notice (except such as may be required by law and 

which notice may run concurrent with the notice period required pursuant to the Land Titles 

Act (Alberta) in respect of notice of intention to file a certificate in respect of the power of 

attorney) to sell and dispose of the Lands (by public auction and/or private contract) with 

or without entering into possession of the same; and all remedies competent may be 

resorted to; and all the rights, powers and privileges granted to or conferred upon the 

Mortgagee under and by virtue of any statute or by this mortgage may be exercised; and 

no want of notice or publication or any other defect, impropriety or irregularity shall 

invalidate any sale made or purporting to be made of the Lands hereunder, and the 

Mortgagee may sell, transfer and convey any part of the Lands on such terms of credit, or 

part cash and part credit, secured by contract or agreement for sale or mortgage, or 

otherwise, as shall in the opinion of the Mortgagee be most advantageous, and for such 

price as can reasonably be obtained therefor; and in the event of a sale on credit, or part 

cash and part credit, whether by way of contract for sale or by conveyance or transfer and 

mortgage, the Mortgagee is not to be accountable for or charged with any moneys until the 

same shall be actually received in cash; and the sales may be made from time to time of 

any portion or portions of the Lands to satisfy interest or parts of the principal overdue, 

leaving the principal or parts thereof to run with interest payable as aforesaid; and the 

Mortgagee may make stipulations as to the title or evidences or commencement of title or 

otherwise as the Mortgagee shall deem proper; and the Mortgagee may buy in or rescind 
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or vary any contract for sale of the Lands and any resale thereof; and on any sale or 

release, the Mortgagee shall not be answerable for loss occasioned thereby; and for any 

of such purposes the Mortgagee may make and execute all agreements and assurances 

that the Mortgagee shall deem advisable or necessary; and in case any sale held by the 

Mortgagee under and by virtue of the laws of the Province of Alberta under the power of 

sale herein contained should prove abortive the Mortgagee may take foreclosure 

proceedings in respect of the Lands in accordance with the provisions of the laws of the 

Province of Alberta in that behalf; and in the event of any deficiency on account of the 

moneys secured by this mortgage remaining due to the Mortgagee after realizing all the 

Lands, then Mortgagor will pay to the Mortgagee on demand the amount of such deficiency 

with interest at the Mortgage Rate both before and after judgment; and the proceeds of any 

sale hereunder shall be applied as above provided for or in payment of moneys payable 

under this mortgage and costs on a solicitor and his own client basis, the balance, if any, 

to be paid to the Mortgagor; (any notice required to be given may be delivered to either the 

Lands, the Mortgagor's residence or place of business, or the last known address of the 

Mortgagor);

(h) the whole of the Obligations shall, at the option of the Mortgagee, become due and payable;

(i) the Mortgagee may, except as specifically provided, exercise each of the foregoing powers 

without notice to the Mortgagor.

29. ATTORNEY

As further assurance to the rights and remedies granted by the Mortgagor to the Mortgagee herein, the 

Mortgagor, as the registered owner of the Lands hereby irrevocably appoints the Mortgagee on its own 

behalf or any receiver or manager or receiver and manager appointed by the Mortgagee attorney on behalf 

of the Mortgagor to sell, lease, mortgage, transfer, or convey the Lands or any part thereof in accordance 

with the provisions of this mortgage and to execute all instruments, and do all acts, matters and things that 

may be necessary for carrying out the powers hereby given and for the recovery of all rents and sums of 

money that may become or are now due or owing to the Mortgagor in respect of the Lands, and for the 

enforcement of all contracts, covenants or conditions binding on any lessee or occupier of the Lands or on 

any other person in respect of it, and for the taking and maintaining possession of the Lands, and for 

protecting it from waste, damage, or trespass.

30. JUDGMENT

The taking of a judgment on any of the covenants or agreements herein contained shall not operate as a 

merger thereof or affect the Mortgagee's rights to interest at the Mortgage Rate and at the times herein 

provided. Further, any and all such judgments shall provide for interest thereon to be computed at the 

Mortgage Rate and in the same manner as herein provided until the judgment shall have been fully paid 

and satisfied and, without limiting the generality of the foregoing, the Mortgagee shall be entitled to receive 

interest at the Mortgage Rate on all moneys payable to the Mortgagee under this mortgage, after any 

judgment has been rendered with respect to this mortgage until such judgment is fully satisfied.

31. EXPENSES

All reasonable expenses, fees, charges or payments incurred, expended or paid by the Mortgagee (whether 

with the knowledge, consent, concurrence or acquiescence of the Mortgagor or otherwise) with respect to 

the following matters, that is to say:

(a) all solicitors', inspectors', valuators' and surveyors' fees and expenses for drawing and 

registering this mortgage and for examining the Lands and the title thereto, and for making 

or maintaining this mortgage and any collateral security hereto a charge subject only to the 

prior encumbrances acceptable to the Mortgagee;
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(b) all sums which the Mortgagee may advance for insurance premiums, property taxes, or 

rates;

(c) any unpaid amount due to the Mortgagee for application fees or renewal fees;

(d) all sums which the Mortgagee may expend in payment of prior liens, charges, 

encumbrances or claims charged or to be charged against the Lands or on this mortgage 

or against the Mortgagee in respect of this mortgage;

(e) all sums which the Mortgagee may expend in maintaining, repairing, restoring or 

completing the construction on the Lands;

(f) the cost of inspecting, leasing, managing or improving the Lands, including the price or 

value of any goods of any sort or description supplied for use on the Lands;

(g) all sums paid to a receiver of the Lands;

(h) the cost of exercising or enforcing or attempting to exercise or enforce any right, power, 

remedy or purpose hereunder provided or implied, and including an allowance for the time, 

work and expenses of the Mortgagee or any agent or employee of the Mortgagee, for any 

purpose provided for herein; and

(i) the Mortgagee's solicitors' costs as between solicitor and his own client incurred or paid by 

the Mortgagee as a result of any default hereunder or under any other security for the loan 

pursuant to the Credit Agreement, or of endeavouring to collect with or without suit any 

money payable hereunder, or of taking, recovering or keeping possession of the Lands, 

and generally in any other proceedings, matter or thing taken or done to protect or realize 

this security or any other security for the loan pursuant to the Credit Agreement;

together with interest thereon at the Mortgage Rate, are deemed secured hereby and shall be or constitute 

a charge or charges against the Lands, and all such moneys shall be repayable to the Mortgagee on 

demand, or if not demanded, then with the next ensuing instalment except as herein otherwise provided, 

and all such sums together with interest thereon and all other moneys payable by the Mortgagor under this 

mortgage shall be deemed to constitute part of the mortgage moneys and are included in the principal 

secured hereby.

32 EXPROPRIATION

The Mortgagor hereby assigns to the Mortgagee, any proceeds which may become due and payable to the 

Mortgagor by an expropriating authority upon an expropriation of the Lands or the proceeds of any 

condemnation, eminent domain or like proceeding or the sale in lieu of or in reasonable anticipation thereof 

of the whole or any part of the Lands. The Mortgagor is aware of the provisions of sections 49 and 52 of 

the Expropriation Act (Alberta), and any amendments thereto, and hereby waives the benefit of such 

provisions or any legislation similar thereto or in replacement thereof and hereby agrees to pay to the 

Mortgagee the difference, if any, between all monies secured by the mortgage at the date of the 

expropriation and the compensation paid to the Mortgagee by the expropriating authority plus interest at 

the rate provided for herein on such difference. The Mortgagor shall forward to the Mortgagee, copies of 

any documentation relating to an expropriation or a proposed expropriation of the Lands or any portion 

thereof, forthwith upon receipt of the said documentation by it and shall execute and deliver any further or 

additional documentation which the Mortgagee in its sole discretion deems necessary to effect the above 

assignment or which is requested by the expropriating authority. For the purposes of this Section 32, the 

“date of the expropriation” shall mean the date that the Mortgagor ceases to be the registered owner of 

Lands, or any portion thereof, and the “expropriating authority” shall mean the Crown or any individual or 

entity empowered to acquire lands by expropriation. Notwithstanding anything to the contrary contained 

herein, if the Mortgagor or the Mortgagee receives a notice of intention to expropriate in relation to the 
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Lands, or any portion thereof, at the option of the Mortgagee, the whole of the outstanding balance secured 

under this mortgage in proportion to the value the expropriated land bares to the Lands at the date of the 

expropriation, shall immediately become due and payable in like manner and to all intents and purposes as 

if the time for payment of the said balance had fully come and expired. If any or all of the Lands is 

expropriated, it is agreed that the proceeds from any such expropriation shall be paid directly to the 

Mortgagee in priority to the claims of any other party. Service of a copy of this mortgage on the expropriating 

authority shall be sufficient authority for the expropriating authority to deliver proceeds to the Mortgagee, in 

accordance with the terms of the assignment contained herein.

33. PRIOR MORTGAGES

The Mortgagor hereby covenants to perform and observe and satisfy all the terms, covenants and 

conditions to be performed and observed by the Mortgagor under the terms of any prior mortgages, 

agreements for sale or other charges (hereinafter called a “prior mortgage”) registered against the title to 

the Lands or any part thereof. It is expressly agreed and understood by the Mortgagor that in the event of 

default by the Mortgagor under any of the terms of any prior mortgage, then at the option of the Mortgagee 

the Mortgagor shall be deemed to be in default of the terms of this mortgage. The Mortgagee may at its 

option make any payment or cure any default under a prior mortgage and any amount or amounts so paid 

together with all costs, charges, expenses and outlays of the Mortgagee thereby incurred shall be added 

to the Obligations, shall bear interest at the rate aforesaid from the date expended until paid, shall be 

payable with interest as aforesaid forthwith by the Mortgagor to the Mortgagee without demand and shall 

be a charge on the Lands and the Mortgagee shall have the same rights and remedies to enforce payment 

thereof as it would have in the event of default in payment of other moneys payable hereunder.

34 SEVERABILITY

In the event any Section or part of a Section herein is invalid or unenforceable for any reason, then such 

Section or part of a Section shall be severable from this mortgage and not affect the validity or enforceability 

of any other part of this mortgage.

35 MORTGAGE DISCHARGE

Any discharge of this Mortgage shall be prepared by the solicitors for the Mortgagee, and the Mortgagee 

shall have a reasonable time after receipt of payment in full within which to have prepared and to execute 

such discharge; and tender of the mortgage monies, shall not entitle the Mortgagor to receive such 

discharge forthwith and interest as aforesaid shall continue to run and accrue from day to day until actual 

payment and satisfaction of the Obligations in full has been received and confirmed by the Mortgagee. All 

legal and other expenses for the preparation and execution of the said discharge shall be borne by the 

Mortgagor if allowable by law.

36 LAW

This mortgage is made pursuant to the Land Titles Act (Alberta) and any amendments thereto and shall be 

construed in accordance with the laws of the Province of Alberta and the laws of Canada applicable therein.

37. CHARGE

For the better securing to the Mortgagee the repayment in the manner aforesaid of the principal sum and 

interest and other moneys hereby secured and all other Obligations the Mortgagor does hereby mortgage 

and charge to the Mortgagee for the benefit of the Agent and the Lenders, all of the Mortgagor's estate and 

interest in the Lands.

38 INTEREST
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It is the intent of the parties hereto that the interest rate not exceed the maximum interest rate permitted 

under the laws of Canada and of the Province of Alberta and if the interest rate to the Mortgagee would, 

but for this provision, exceed the aforesaid maximum interest rate, the interest rate to the Mortgagee shall 

be limited to the maximum interest rate permitted under the laws of Canada and the Province of Alberta 

and this mortgage shall automatically be modified without the necessity of any further act or deed to give 

effect to the restriction on return set forth above.

39 CREDIT AGREEMENT

The Mortgagor agrees that the accepted terms and conditions of the Credit Agreement shall survive funding 

of the loans pursuant to the Credit Agreement and continue to be in full force and effect after said funding. 

The Mortgagor agrees to observe and perform its covenants and obligations under the Credit Agreement 

to the same extent and effect as if such covenants and obligations were set forth herein in full. The 

provisions of the Credit Agreement are not superseded by nor merged in this mortgage, and the provisions 

of the Credit Agreement to the extent that they are not inconsistent with the terms of this mortgage are 

incorporated herein by reference, as applicable, and shall remain in full force and effect until all of the 

covenants and obligations therein on the part of the Mortgagor to be observed and performed, have been 

fully satisfied. Default by the Mortgagor of any of the terms or requirements contained in the Credit 

Agreement shall constitute a default hereunder. In the event there is a conflict between the terms and 

conditions of this mortgage and the Credit Agreement, then the Credit Agreement shall take precedence. 

There will be no conflict if the terms and conditions of the Credit Agreement should enlarge or clarify the 

terms and conditions of this mortgage.

40 HAZARDOUS SUBSTANCES

(a) The Mortgagor represents, covenants and warrants to and in favour of the Mortgagee that:

(i) neither the Mortgagor, nor, to the best knowledge of the Mortgagor, any other 

person has ever caused or permitted any Hazardous Substances to be placed, 

held, located or disposed of on, under or at the Lands, save and except as 

disclosed to the Mortgagee in writing;

(ii) it shall not allow any Hazardous Substances to be placed, held, located or 

disposed of on, under or at the Lands without the specific and unequivocal prior 

written consent of the Mortgagee which consent may be arbitrarily or unreasonably 

withheld;

(iii) it shall not allow the Lands to be utilized in any manner in contravention of any 

applicable laws intended to protect the environment, including without limitation, 

laws respecting the disposal and emission of Hazardous Substances;

(iv) to the extent that Hazardous Substances are, with the Mortgagee's consent as 

aforesaid, placed, held, located or disposed of on, under or at the Lands in 

accordance with the terms hereof, the Mortgagor shall:

(A) comply with, or cause to be complied with, all applicable laws and 

regulations relating to the use, storage and disposal of the Hazardous 

Substances; and

(B) at the request of the Mortgagee, provide evidence to the Mortgagee of 

compliance with all applicable laws and regulations, such evidence to 

include inspection reports and such tests as the Mortgagee may 

reasonably require, all at the expense of the Mortgagor; and
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(v) without restricting the generality of the foregoing, in the event that gasoline or other 

storage tanks are located under or on the Lands, the Mortgagor shall:

(A) maintain and repair such storage tanks in a manner such that they do not 

leak or interfere with the environment; and

(B) at the request of the Mortgagee, assign any warranties or guarantees 

received from the manufacturer or installer of such storage tanks in favour 

of the Mortgagee as additional security.

(b) For the purpose hereof “Hazardous Substances” means any substance which is 

hazardous to persons or property and includes, without limiting the generality of the 

foregoing:

(i) radioactive materials;

(ii) explosives;

(iii) any substance that, if added to any water, would degrade or alter or form part of a 

process of degradation or alteration of the quality of that water to the extent that it 

is detrimental to its use by man or by any animal, fish or plant;

(iv) any solid, liquid, gas or odour or combination of any of them that, if emitted into the 

air, would create or contribute to the creation of a condition of the air that:

(A) endangers the health, safety or welfare of persons or the health of animal 

life;

(B) interferes with normal enjoyment of life or property; or

(C) causes damage to plant life or to property;

(v) toxic substances including, without restriction, urea formaldehyde foam insulation, 

asbestos and poly-chlorinated biphenyls; and

(vi) substances declared to be hazardous or toxic under any law or regulation now or 

hereafter enacted or promulgated by any governmental authority having 

jurisdiction over the Mortgagor, the Mortgagee or the Lands.

(c) The Mortgagor hereby indemnifies and saves harmless the Mortgagee, its officers, 

directors, employees, agents and shareholders and its successors and assigns from and 

against any and all losses, liabilities, damages, costs (including without limitation legal 

costs on a solicitor and his own client basis) and expenses of any kind whatsoever 

including, without limitation:

(i) the costs of defending, counter-claiming or claiming against third parties in respect 

of any action or matter including legal fees, costs and disbursements on a solicitor 

and his own client basis and at all court levels;

(ii) any cost, liability or damage arising out of a settlement of any action entered into 

by the Mortgagee with or without the consent of the Mortgagor; and

(iii) the costs of repair, clean-up or restoration paid by the Mortgagee and any fines 

levied against the Mortgagee;
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which at any time or from time to time may be paid, incurred or asserted against the 

Mortgagee, as a direct or indirect result of the presence on or under, or the escape, 

seepage, leakage, spillage, discharge, emission or release, of Hazardous Substances from 

the Lands or any part thereof either onto any lands (including the Lands), into the 

atmosphere or into any water. This indemnification shall survive the satisfaction, release 

or enforcement of the mortgage or any collateral security and the full repayment of the 

mortgage monies.

41 DUE ON SALE

The principal sum secured hereunder, all accrued interest hereunder and all other moneys payable 

hereunder shall, at the election of the Mortgagee, become due and payable in full if the Lands or any part 

thereof or interest therein is, without the prior consent in writing of the Mortgagee sold, transferred, 

conveyed or otherwise similarly disposed of to a party not approved of in writing by the Mortgagee, or if the 

Mortgagor enters into an agreement to effect any of the foregoing to such an unapproved party whether by 

registered or unregistered instrument and whether for valuable or nominal consideration (and if the 

Mortgagor is a corporation, any Change of Control of the corporation shall constitute such a disposition); 

provided however that nothing herein shall be construed as permitting the Mortgagor to prepay this 

mortgage in whole or in part; and provided further that the acceptance by the Mortgagee of any instalment 

payment or other payment under this mortgage from any entity other than the Mortgagor shall not constitute 

a waiver by the Mortgagee of its rights under this Section 41, nor a consent by the Mortgagee of any such 

sale or disposal of the Lands as above described; and provided further that if the Mortgagee gives its 

consent to any such sale or disposition as above described, it may do so upon such conditions as it may in 

its uncontrolled discretion decide upon including, without limiting the generality of the foregoing, the 

execution and delivery (by any intended transferee or successor in whole or in part of the Mortgagor's title 

to the Lands) of an agreement in the Mortgagee's form whereby such transferee or successor assumes all 

covenants and obligations of the Mortgagor under this mortgage and all other security documents given by 

the Mortgagor with respect to the loan pursuant to the Credit Agreement. The Mortgagee may require that 

such purchaser, transferee or assignee pay an assumption fee to the Mortgagee to compensate the 

Mortgagee for its time and effort hereunder and the non-payment of such assumption fee shall also be 

considered to be a default under this mortgage. A sale contemplated under a specific partial prepayment 

clause contained elsewhere herein shall not be subject to the terms hereof.

42 RE-ADVANCES

If applicable, it is the intention of the Mortgagor and Mortgagee that the Mortgagee may wish to make 

advances and re-advances to the Mortgagor up to an aggregate outstanding balance at any time of the 

principal sum as set out aforesaid. Accordingly, this mortgage shall be deemed to be a revolving line of 

credit mortgage within the meaning of, and shall take priority in accordance with section 104 of the Land 

Titles Act (Alberta). This mortgage is and shall be a continuing security to the Mortgagee for the repayment 

of all present and future amounts owing in respect of the principal sum lent. Any portion of the principal may 

be advanced or re-advanced by the Mortgagee in one or more sums at any future date or dates and the 

amount of such advances and re-advances when so made shall be secured by this mortgage and be 

repayable with interest as aforesaid and this mortgage shall be deemed to be taken as security for the 

ultimate balance of the monies hereby secured, but none of the execution and the registration of this 

mortgage and the advance in part of any monies by the Mortgagee shall bind the Mortgagee to advance 

any un-advanced portion thereof. This mortgage shall not be void if the principal sum secured hereby has 

been repaid in full, if such ability to borrow continues to be available to the Mortgagor. This mortgage shall 

be void only when the Obligations secured hereby have been repaid and satisfied in full and the Credit 

Agreement cancelled. Notwithstanding that this mortgage is deemed to be a revolving line of credit 

mortgage there shall be no right of prepayment except as provided, if at all, elsewhere in this mortgage.

43. BENEFIT OF EASEMENTS

As additional security for all of the indebtedness and other obligations secured hereunder and all other 

Obligations (as herein defined) and interest thereon and the due performance of the Mortgagor’s obligations 
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hereunder and under any collateral security the Mortgagor hereby assigns, transfers, mortgages, charges 

and sets over to and in favour of the Mortgagee as and by way of a specific assignment, mortgage and 

charge all of the right, title and interest of the Mortgagor in and with respect to any all easements, restrictive 

covenants, rights of way, party wall agreements, encroachment agreements and plus 15 agreements 

benefiting the Lands or any part thereof (collectively, the “Agreements”) and all of the benefit, power and 

advantage of the Mortgagor to be derived therefrom (including without limitation the benefit of any positive 

covenant) and otherwise to enforce the rights of the Mortgagor under the Agreements in the name of the 

Mortgagor. Nothing herein contained shall render the Mortgagee liable to any person for the fulfilment or 

non-fulfilment of the obligations covered in any of the Agreements, including, but not limited to, the payment 

of any moneys thereunder or in respect thereto and the Mortgagor hereby indemnifies and agrees to save 

and hold harmless the Mortgagee from and against any and all claims, demands, actions, causes of action, 

losses, suits, damages and costs whatsoever arising directly or indirectly from or out of any of the 

Agreements. The Mortgagor covenants and agrees with the Mortgagee that the Mortgagor shall not 

surrender, alter, amend or modify any of the Agreements or any of the terms or conditions thereof except 

with the prior written consent of the Mortgagee.

44 REPRESENTATION AND WARRANTY

The Mortgagor hereby presents and warrants that at the time of the disbursement of any part of the loan 

amount pursuant to the Credit Agreement, no default hereunder or Event of Default shall have occurred 

and be continuing, nor any state of affairs or event shall be existing which, with the passage of time or the 

giving of notice or both, would constitute a default hereunder or an Event of Default under the Credit 

Agreement, this mortgage or Such Other Securities, and neither the Mortgagor nor any other guarantor (if 

any) shall be insolvent or be subject to any bankruptcy, arrangement with creditors, proposal, 

amalgamation, reorganization, liquidation, winding up, dissolution, receivership or material litigation or 

continuation under laws of any other jurisdiction.

45 SUCCESSORS AND ASSIGNS

When the context makes it possible, the word Mortgagee wherever it occurs in this mortgage, shall include 

the successors and assigns of the Mortgagee, and the word Mortgagor shall include heirs, executors, 

administrators, successors and assigns of the Mortgagor, and the word “person” shall include any body 

corporate or politic; and that words in the singular include the plural, and that words in plural include the 

singular, and words importing the masculine gender include the feminine.

46 JOINT AND SEVERAL

In the event there is more than one Mortgagor hereunder, the terms, conditions and other obligations of 

each Mortgagor hereunder shall be joint and several. For clarity and without limiting the generality of the 

foregoing, a covenant or obligation of the Mortgagor hereunder shall apply to each party comprising the 

Mortgagor of its respective estate and interest in the Lands or any part thereof.

47. GENERAL

The Mortgagor agrees with the Mortgagee as follows:

(a) to comply with the terms and conditions of the Credit Agreement or mortgage approval and 

this mortgage at all times;

(b) to maintain adequate insurance coverage as outlined in the Credit Agreement or mortgage 

approval as would other prudent owners of similar property, and satisfactory to the 

Mortgagee and its legal counsel;

(c) to maintain the Lands in a sound state of repair at all times as would other prudent owners 

of similar property;
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(d) at the Mortgagee's request, to deliver or cause to be delivered to the Mortgagee promptly 

such information about the financial condition and operation with respect to the Lands as 

the Mortgagee may request from time to time;

(e) that all erections, buildings, fences, machinery, plant and improvements fixed or otherwise 

now on or hereafter put upon the said lands (including but without limiting the generality of 

the foregoing all furnaces, boilers, plumbing and heating equipment, light fixtures, elevator 

equipment, escalators, water heaters, storm windows, storm doors and screens and all 

apparatus and equipment appurtenant thereto) are and shall, in addition to other fixtures 

now on or hereafter put upon the said lands, be and become fixtures and form part of the 

realty and form part of this security and are included in the defined term Lands, and until 

payment of all monies owing under this Mortgage, the same or any part thereof shall not 

be removed without the prior written consent of the Mortgagee; and

(f) the Mortgagee may request from the Alberta Land Titles Office at any time, and from time 

to time, a search of any realty property, the registered owner of which is the Borrower or 

the Guarantors.

48 INTEREST

Notwithstanding the stated interest rate per annum in this mortgage or in the case of Obligations payable 

pursuant to the Credit Agreement, payment to the Mortgagee for the account of the Lenders of the relevant 

interest, fees and other amounts owing under the Security for any period in respect of the Obligations at 

the current rate at which the Obligations bear interest for such period pursuant to the Security shall be 

deemed to be payment in satisfaction of the interest payment for the same period under this mortgage.

49 SHORT COVENANTS

The Mortgagor further covenants and agrees with the Mortgagee that the Mortgagor:

(a) has a good title to the Lands;

(b) has the right to mortgage the Lands;

(c) upon being in default hereunder or upon the occurrence of an Event of Default under the 

Credit Agreement, the Mortgagee shall have quiet possession of the Lands, free from all 

encumbrances except for Permitted Liens;

(d) will execute such further assurances as may be requisite; and

(e) has done no act to encumber the Lands except for Permitted Liens.

50 CAPITALIZED TERMS

In this mortgage, unless something in the subject matter or context otherwise requires, capitalized terms 

used herein and not otherwise defined in this mortgage (including the recitals hereto) shall have the 

meaning as are ascribed to such terms in the Credit Agreement.

[the signature page is next]
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IN WITNESS WHEREOF the Mortgagor has duly executed these presents on July 2023.

I have the authority to bind the corporation

Witness ]V\

I have the authority to bind the corporation

[Signature Page to Alberta Mortgage]
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AFFIDAVIT VERIFYING CORPORATE SIGNING AUTHORITY

I, Patrick Carey, of the City of Toronto, Province of Ontario, make oath and say as follows:

1. I am an officer or director of Spruce It Up Land Corp, named in the writing or annexed instrument.

2. I am authorized by the corporation to execute the instrument with affixing a corporate seal.

SWORN BEFORE ME

at City of Toronto, in the Province of 
Ontario, this Jo, day of July, 2023

A Commissioner of Oaths in and for Ontario

AFFIDAVIT OF ATTESTATION

CANADA I I imivMAz I

of the City of Toronto, Province of Ontario 

MAKE OATH AND SAY:

PROVINCE OF ALBERTA

TO WIT:

1. That I was personally present and did see Patrick Carey, named in the within instrument, who is 

personally known to me to be the person named therein, duly sign and execute the same for the 

purpose named therein.

2. That the same was executed at the City of Toronto, in the Province of Ontario, and that I am the 

subscribing witness thereto.

3. That I know the said Patrick Carey he is in my belief of the full age of eighteen (18) years.

SWORN BEFORE ME at the City of )

Toronto, in the Province of Ontario, )

this ^2.0 day of July, 2023 )

A Commissioner for Oaths in and for OntarioA Commissioner for Oaths in and for Ontario

CAN_DMS: \107806775



AFFIDAVIT VERIFYING CORPORATE SIGNING AUTHORITY

I, Patrick Carey, of the City of Toronto, Province of Ontario, make oath and say as follows:

3. I am an officer or director of 772921 Alberta Inc. named in the writing or annexed instrument.

4. I am authorized by the corporation to execute the instrument with affixing a corporate seal.

A Commissioner of Oaths in and for Ontario

SWORN BEFORE ME

at City of Toronto, in the Province of Ontario, 

this Or-,, day of July, 2023

AFFIDAVIT OF ATTESTATION

CANADA

PROVINCE OF ALBERTA of the City of Toronto, Province of Ontario

TO WIT: MAKE OATH AND SAY:

4. That I was personally present and did see Patrick Carey, named in the within instrument, who is 

personally known to me to be the person named therein, duly sign and execute the same for the 

purpose named therein.

5. That the same was executed at the City of Toronto, in the Province of Ontario, and that I am the 

subscribing witness thereto.

6. That I know the said Patrick Carey he is in my belief of the full age of eighteen (18) years.

SWORN BEFORE ME at the City of )

Toronto, in the Province of Ontario, )

this day of July, 2023 )

____;_____________ _______________ )

A Commissioner for Oaths in and for Ontario

/Vo-ky
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AFFIDAVIT VERIFYING CORPORATE SIGNING AUTHORITY

I, Patrick Carey, of the City of Toronto, Province of Ontario, make oath and say as follows:

5. I am an officer or director of Ridge Meadows Properties Ltd. named in the writing or annexed 

instrument.

6. I am authorized by the corporation to execute the instrument with affixing a corporate seal.

SWORN BEFORE ME

at City of Toronto, in the Province of Ontario, 

this , day of July, 2023

A Commissioner of Oaths in and for Ontario^

{□.Xu

CANADA

PROVINCE OF ALBERTA ) of the City of Toronto, Province of Ontario

) MAKE OATH AND SAY:TO WIT:

7. That I was personally present and did see Patrick Carey, named in the within instrument, who is 

personally known to me to be the person named therein, duly sign and execute the same for the 

purpose named therein.

8. That the same was executed at the City of Toronto, in the Province of Ontario, and that I am the 

subscribing witness thereto.

9. That I know the said Patrick Carey he is in my belief of the full age of eighteen (18) years.

SWORN BEFORE ME at the City of Toronto, )

in the Province of Ontario, )

this <3-0 day of July, 2023 )

A Commissioner for Oaths in and for Ontario

Gi'nct

CAN_DMS: \107806775



SCHEDULE A

1. PLAN 7911396

BLOCK 1

LOT 3

EXCEPTING THEREOUT ALL MINES AND MINERALS

AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS

Standing in the name of 772921 Alberta Inc.

2. PLAN 7911396

BLOCK 1

LOT 4
EXCEPTING THEREOUT ALL MINES AND MINERALS

AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS

Standing in the name of 772921 Alberta Inc.

3. PLAN 8031JK

BLOCK A

LOT 5

EXCEPTING THEREOUT ALL MINES AND MINERALS

AREA: 7.85 HECTARES (19.4 ACRES) MORE OR LESS

Standing in the name of Ridge Meadows Properties Ltd.

4. PLAN 5235JK

BLOCK A

EXCEPTING THEREOUT ALL MINES AND MINERALS 

AREA: 8.4 HECTARES (20.75 ACRES) MORE OR LESS

Standing in the name of Spruce It Up Land Corp.

A-1
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Land Title Art

be Land
Titles Survey

Mortgage
Part 1 Province of British Columbia

1. Application

File No.: 1000305633
NORTON ROSE FULBRIGHT CANADA LLP 
Barristers and Solicitors 
1800 - 510 West Georgia Street 
Vancouver BC V6B 0M3 
16046876575

2. Description of Land

PID/Plan Number Legal Description_______________________________________________________________

003-862-682 LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698

3. Borrowers) (Mortgagor(s))

772921 ALBERTA INC.
5445 8 STREET NE 

CALGARY AB T2K5R9

4. Lender(s) (Mortgagees))

CANADIAN IMPERIAL BANK OF COMMERCE
A Canadian Chartered Bank Having a Branch Office and

Postal Address at

199 BAY STREET, 4TH FLOOR

TORONTO ON M5L1A2

5. Payment Provisions

Principal Amount

$65,000,000
Interest Rate

25% per annum
Interest Adjustment Date

N/A
Interest Calculation Period

N/A
Payment Dates

On Demand
First Payment Date

On Demand
Amount of each periodic payment

N/A
Interest Act (Canada) Statement. The equivalent rate of interest 

calculated half yearly not in advance is

N/A % per annum

Last Payment Date

N/A

Assignment of Rents which the applicant wants 

registered?

Yes
If yes, page and paragraph number:

Pages 12 to 13, paragraph 25

Place of payment

Postal Address in Item 4
Balance Due Date

On Demand

6. Mortgage contains floating charge on land?

No
7. Mortgage secures a current or running account?

Yes

Form B (Section 225)
©Copyright 2023, Land Title and Survey Authority of BC All rights reserved.
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Land Title Act

be Land
Title & Survey

Mortgage
Part 1 Province of British Columbia

8. Interest Mortgaged

Fee Simple

9. Mortgage Terms

Part 2 of this mortgage consists of:

(c) Express Mortgage Terms (annexed to this mortgage as Part 2)

10. Additional or Modified Terms

11. Prior Encumbrances Permitted by Lender

STATUTORY RIGHT OF WAY CA5940341
STATUTORY RIGHT OF WAY CA5940342
MORTGAGE CA9465179
ASSIGNMENT OF RENTS CA9465180

12. Execution(s)

This mortgagecharges the Borrower's interest in the land mortgaged as security for payment of all money due and performance of all obligations in accordance 

with the mortgage terms referred to in item 9 and the Borrower(s) and every other signatory agreefs) to be bound by, and acknowledge^) receipt of a true copy of, 

thoseterms.

Witnessing Officer Signature Borrower / Party Signature^)

4d SkeoA

ON MSH 331

Execution Date

Name:

Officer Certification

Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act R.S.B.C. 1996, c.124, to take 

affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Aetas they pertain to the execution of this instrument.

Electronic Signature

Your electronic signature is a representation thatyou area designate authorized to 

certify this document under section 168.4 of the Land Title Act RSBC1996 c.250, that 

you certify this document under section 168.41 (4) of the act, and that an execution 

copy, or a true copy of that execution copy, is in your possession.

Form B (Section 225)
©Copyright 2023, LandTitleand Survey Authority of BC All rights reserved.
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MORTGAGE TERMS - PART 2

EXPRESS MORTGAGE TERMS

772921 ALBERTA INC. (the “Mortgagor”) is the registered owner of an estate in fee simple in possession 

of the lands legally described in Part 1 (which together with the buildings, improvements and fixtures, which 

are now or may hereafter be erected, placed or installed thereon or thereto, and all benefits, easements, 

licenses, privileges, rights of way and servitudes appertaining thereto or connected therewith and every 

other thing referred to in Section 10 of the Land Transfer Form Act (British Columbia), as amended, are 

hereinafter collectively referred to as the “Lands”).

The Mortgagor, among others, as guarantor, CAREY MANAGEMENT INC. (the “Borrower”), as borrower, 

and CANADIAN IMPERIAL BANK OF COMMERCE, as agent and lender, whose head office is located at 

199 Bay Street, 4th Floor, Toronto, ON, M5L 1A2 (the “Mortgagee”), are parties to that certain credit 

agreement dated September 26, 2017, as the same may be amended, restated, renewed or otherwise 

modified from time to time (the “Credit Agreement”).

NOW THEREFORE, IN CONSIDERATION of the premises herein, the sum of SIXTY-FIVE MILLION 

DOLLARS ($65,000,000) (hereinafter the “loan” or “principal amount”), lent to the Borrower by the 

Mortgagee, and other valuable consideration, the receipt and sufficiency of which is acknowledged, the 

Mortgagor covenants with the Mortgagee as follows.

1 PAYMENTS

The Mortgagor will pay ON DEMAND to the Mortgagee, at its office in Toronto, Ontario, or at such other 

place as the Mortgagee may designate in writing, in lawful money of Canada, the principal amount of SIXTY- 
FIVE MILLION DOLLARS ($65,000,000), or so much thereof as is outstanding at the time of demand, plus 

interest thereon at the rate of twenty-five (25%) per annum, after as before maturity, both before and after 

default, and both before and after judgment on this Mortgage (which interest rate calculated as aforesaid is 

sometimes hereinafter referred to as the “Mortgage Rate”) and hereby encumbers, mortgages and charges 

the Lands.

2. OVERDUE INTEREST

The Mortgagor will pay to the Mortgagee interest as aforesaid in the manner aforesaid on the said sum or 

on so much thereof as shall have been advanced by the Mortgagee or which shall from time to time remain 

unpaid at the Mortgage Rate, and all interest on becoming overdue shall be forthwith treated (as to payment 

of interest thereon) as principal and shall bear compound interest at the Mortgage Rate as well after as 

before maturity of this Mortgage, both before and after default, and both before and after judgment under 

this Mortgage until paid, and shall be payable at the times, in the manner, and at the place hereinbefore 

provided for payment of interest, and all such interest and compound interest shall be a charge on the 

Lands. In the event of nonpayment of any of the moneys hereby secured at the times herein set for payment 

thereof the Mortgagor will, so long as any part thereof remains unpaid, including after judgment, pay interest 

at the Mortgage Rate from day to day on the same.

3 COLLATERAL GUARANTEE

These presents are given and taken as general continuing collateral security for the payment by the 

Mortgagor of any sums required to be paid and the performance of any covenants and obligations of the 

Mortgagor to be performed from time to time pursuant to a certain guarantee (as the same may be 

amended, restated, renewed or otherwise modified from time to time, the “Guarantee”) delivered by the 

Mortgagor to the Mortgagee, and the Mortgagor agrees that the Obligations shall include all amounts owing 

to the Mortgagee from time to time in respect of the Guarantee and all indebtedness, liabilities and 

obligations of the Mortgagor to the Mortgagee, whether present or future, direct or indirect, absolute or 

contingent, matured or not, and whether arising within or outside Canada, and whether incurred by or 

3
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arising from any agreement or dealing between the Mortgagee and the Mortgagor or by or from any 

agreement or dealing with any third party by which the Mortgagee may be or become in any manner 

whatsoever a creditor of the Mortgagor, or however otherwise incurred or arising, and whether the 

Mortgagor be bound alone or with another or others, and whether as principal, guarantor or surety.

4 RENEWALS

In the event that the Mortgagee shall agree to renew or extend the term of this Mortgage, such renewal or 

extension (and the rate of interest, term, instalment and other stipulations of such renewal or extension) 

shall be binding upon the Mortgagor, its successors in title and assigns, and all subsequent mortgages, 

encumbrances and other interests in or of the Lands or any portion thereof (subsequent to this Mortgage 

and together hereinafter called “Subsequent Encumbrances"), and shall take full priority over all 

Subsequent Encumbrances, whether or not the said renewal or extension is filed or recorded by caveat at 

the applicable Land Title office and whether or not the rate of interest payable or payment amortization 

period applicable during the renewal or extension term is greater than or less than the rate or amortization 

stipulated in this Mortgage. The Mortgagor shall, forthwith on request therefor by the Mortgagee, provide 

to the Mortgagee, at the Mortgagor's expense, all such postponements and other assurances as the 

Mortgagee may require to ensure the foregoing binding effect and priority. All renewals (if any) shall be 

done at the Mortgagor's expense (including without limitation payment of Mortgagee's legal expenses on a 

solicitor-and-his-own-client basis). In the event the Mortgagor herein is a corporation, no such renewal or 

extension, even if made by a successor in title to the Mortgagor named herein and whether or not the 

Mortgagor shall consent thereto, shall in any way release or abrogate or render unenforceable the 

covenants or obligations of the Mortgagor named herein, which shall continue notwithstanding such renewal 

or extension and shall apply to this Mortgage as renewed or extended.

5. TAXES

Subject as hereinafter in this Section provided, the Mortgagor will pay when and as the same fall due all 

taxes, rates, liens, charges, encumbrances or claims which are or may be or become charges or claims 

against the Lands or premises thereon or on this Mortgage or on the Mortgagee in respect of this Mortgage; 

provided that in respect of municipal taxes, school taxes, local improvements charges and all taxes and 

levies made or assessed in lieu of real property taxes (hereinafter together referred to as “taxes”), the 

Mortgagor covenants with the Mortgagee as follows.

(a) The Mortgagee may deduct from time to time, from advances of moneys under the Credit 

Agreement, if applicable, amounts sufficient to pay the taxes which have become due and 

payable or will have become due and payable and are unpaid from time to time as 

advances are made;

(b) The Mortgagor shall if requested by the Mortgagee, enroll in the taxing authority's tax 

installment payment plan and agrees to keep the payments thereunder current.

(c) The Mortgagor shall in each year during the currency hereof at the request of the 

Mortgagee pay to the Mortgagee in equal monthly instalments on the first day of each 

month, such amounts as the Mortgagee may estimate as being the annual taxes next 

becoming due and payable, , and the Mortgagor shall also pay to the Mortgagee before 

the due date of the current annual taxes such additional sums as may be requisite to enable 

the Mortgagee to pay out of such monthly instalments and additional payments, the whole 

amount of the annual taxes on or before the due date thereof. In such event the Mortgagee 

shall use such funds to pay the taxes owing by the Mortgagor as the same fall due.

(d) So long as the Mortgagor is not in default under any covenant or agreement contained in 

this Mortgage or the Credit Agreement, the Mortgagee shall apply such payments on the 

taxes as they become due, but nothing herein contained shall obligate the Mortgagee to 

apply such payments on account of taxes more often than yearly, nor to pay the same in 

advance of the due date for payment of the same. Provided however, that if (before any 

4
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sum or sums so paid to the Mortgagee shall have been so applied) there shall be default 

by the Mortgagor in respect of any payment of principal, interest or other amount as herein 

provided or as provided for in the Credit Agreement, the Mortgagee may, at its option, apply 

such sum or sums in or towards payment of the principal, interest and/or other amount in 

default.

(e) In default of the payment by the Mortgagor of moneys for taxes as aforesaid, then the 

Mortgagee may pay such taxes. The Mortgagee may also pay any liens, charges and 

encumbrances which may be charged against the Lands. All moneys expended by the 

Mortgagee for any of such purposes together with interest thereon at the Mortgage Rate 

shall be added to the principal moneys hereby secured, and repaid by the Mortgagor to the 

Mortgagee forthwith, and until repaid shall be a charge on the Lands.

(f) If the Lands or any part thereof becomes subject to sale or forfeiture for nonpayment of 

taxes while any sum remains unpaid under this Mortgage, the Mortgagee may acquire title 

and rights of the purchaser at any sale, or the rights of any other person or corporation 

becoming entitled on or under any such forfeiture, or the Mortgagee may pay, either in its 

own name or in the Mortgagor's name or on the Mortgagor's behalf, any and all sums 

necessary to be paid to redeem the Lands so sold or forfeited, and to re-vest the Lands in 

the Mortgagor, and the Mortgagor hereby nominates and appoints the Mortgagee agent of 

the Mortgagor to pay such moneys on the Mortgagor's behalf and in the Mortgagor's name, 

and any moneys so expended by the Mortgagee shall be repaid by the Mortgagor forthwith 

and until repaid shall be a charge on the Lands, or in the alternative the Mortgagee shall 

have the right to bid on and purchase the Lands at any tax sale of the same and shall 

thereupon become the absolute owner thereof.

(g) The Mortgagor shall transmit to the Mortgagee all tax bills and other notices affecting the 

imposition of taxes forthwith after receipt of same by the Mortgagor, and the Mortgagor 

authorizes the Mortgagee to obtain any tax or assessment information concerning the 

Lands directly from the municipal taxing authority having jurisdiction over the Lands.

(h) The Mortgagor shall provide the Mortgagee upon request confirmation of the status of the 

tax account and proof of payment of the current levy.

6 INFORMATION

With respect to the Lands, the Mortgagor hereby consents to the release by the taxing authority of all 

personal information including the name and address of the property owner and, if applicable, the amount 

of monthly payment if property taxes are paid through the tax instalment payment plan.

7 INSURANCE

(a) The Mortgagor will at the Mortgagor's expense, forthwith insure or cause to be insured, 

and during the continuance of this Mortgage keep insured in favour of the Mortgagee, each 

and every building on or which may hereafter be erected or placed on the Lands, and all 

plate glass, equipment and machinery of the Mortgagor therein, thereon or used in 

connection therewith, and the contents thereof to the extent that they are the property of 

the Mortgagor (in this Section 7 severally referred to as the “Mortgaged Premises”) 
against such risks or perils as the Mortgagee may require or consider expedient, which 

may include without limitation, loss or damage by fire, wind-storm, hail, lightning, explosion, 

riot, earthquake, impact by aircraft or vehicles, smoke damage and, to the extent 

applicable, against loss or damage caused by the explosion of any steam boiler or other 

object generating or operated by steam, any closed circulation hot water heating system, 

any pressure vessel system and any air conditioning system, by the escape of water from 

any sprinkler system or other piping within or operated upon the Lands. All such insurance 

shall be with extended coverage and replacement cost endorsements and in such 

5
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amounts, all as the Mortgagee may reasonably require, to their full insurable value or 

sufficient to protect the Mortgagee and the Mortgagor from becoming co-insurers in respect 

of any loss, in each case with an insurance company or companies acceptable to the 

Mortgagee. The Mortgagor will not do or suffer anything whereby the said policy or policies 

may be vitiated, and will pay all premiums and sums of money necessary for such purposes 

as the same become due. The Mortgagor also covenants that it will during the continuance 

of this Mortgage as required by the Mortgagee maintain general public liability and property 

damage insurance against claims for personal injury, death or property damage occurring 

in or about the Mortgaged Premises, such insurance to afford protection in such amounts 

as the Mortgagee may from time to time reasonably require.

(b) If any portion of the Lands is now, or at any time during the term hereof rented or leased 

by the Mortgagor to any tenant or tenants, the Mortgagor shall, at the option of the 

Mortgagee, keep the Lands insured in a form and wording satisfactory to the Mortgagee 

(acting reasonably), against loss of rental income in an amount as the Mortgagee may from 

time to time require.

(c) The Mortgagor shall put in place and provide the Mortgagee with evidence of such other 

types of insurance as may be reasonably required from time to time by the Mortgagee or 

as required under the Credit Agreement for the loan and such insurance shall be in a form 

and wording satisfactory to the Mortgagee, acting reasonably.

(d) All such contracts of insurance shall be carried with licensed insurers and shall, except for 

the general public liability and property damage insurance, show loss payable to the 

Mortgagee, as the Mortgagee's interest may appear, and shall have attached thereto and 

forming a part thereof a mortgage clause approved by the Mortgagee, acting reasonably. 

The Mortgagor will forthwith deliver to the Mortgagee the policy or policies or certificate or 

certificates of insurance and, prior to their due date when requested by the Mortgagee, 

evidence proving payment of the premiums and renewal premiums therefor.

(e) The Mortgagor will forthwith on the happening of any loss or damage (notwithstanding any 

law, equity or statute to the contrary, and in particular, the Insurance Act (British Columbia), 

as amended, and The Fire Prevention (Metropolis) Act 1774 (14 Geo. 3 C.78), all rights 

and benefits of the Mortgagor thereunder being hereby expressly waived), at its expense 

furnish all necessary proofs and do all necessary acts to enable the Mortgagee to obtain 

payment of the insurance moneys. If the Mortgagor shall neglect to keep any of the Lands 

or the Mortgaged Premises insured as aforesaid, or to deliver such policy or policies, 

certificate or certificates and evidence proving payment of premiums or renewal premiums 

when requested by the Mortgagee, or to produce to the Mortgagee at least ten (10) days 

before the termination of such insurance evidence of the renewal thereof, the Mortgagee 

shall, without reference to the Mortgagor, be entitled (but shall not be obliged) to insure the 

Lands, or any part thereof, and for such amount or amounts as the Mortgagee may from 

time to time deem expedient, and the amount of any premiums paid by the Mortgagee shall 

bear interest at the Mortgage Rate and until repaid, shall be added to the amount hereby 

secured and be a charge upon the Lands.

(f) If any cheque issued by an insurer in complete or partial settlement of an insurance claim 

pursuant to the coverages above other than the coverage for general public liability 

insurance is given, sent or delivered to the Mortgagor or the solicitor or agent of the 

Mortgagor, then the Mortgagor shall cause such cheque to be delivered to the Mortgagee 

forthwith and if any such cheque is made payable to the Mortgagor alone or jointly to the 

Mortgagor and another or others, then the Mortgagor shall forthwith endorse and deliver 

such cheque over to the Mortgagee, and the Mortgagor does hereby constitute the 

Mortgagee as the Mortgagor's true and lawful attorney to receive and endorse any such 

cheque for and on behalf of the Mortgagor.
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(g) All moneys received by virtue of such policy or policies of insurance may at the option of 

the Mortgagee either be applied forthwith in or towards substantially rebuilding, reinstating 

or repairing the improvements on the Lands or in or towards the payment of principal and 

interest or other moneys secured by this Mortgage (whether or not the same are then due) 

in such manner as the Mortgagee shall from time to time determine, or may be paid in full 

or in part to the Mortgagor or its successors-in-title or its assigns, or may be applied or paid 

partly in one way and partly in another, as the Mortgagee may determine.

8 PAYMENT METHOD

The Mortgagor shall from time to time if requested by the Mortgagee, provide a signed pre-authorized 

withdrawal form or forms directed to the bank or financial institution at which the Mortgagor regularly keeps 

a chequing account, in such form and manner so as to enable the Mortgagee to receive payments of the 

instalments of principal and interest and/or the Mortgagee's estimate of the monthly instalment for property 

taxes due hereunder, from the Mortgagor's account with such bank or financial institution. In the alternative, 

the Mortgagee may at its exclusive option and from time to time, require the Mortgagor to (and if so required 

the Mortgagor shall) provide the Mortgagee with a series of twelve post-dated cheques to cover such 

monthly payments for any consecutive twelve month period during the term hereof. Any payments received 

by the Mortgagee which are payable on a non-juridical day on or after receipt thereof, shall be credited to 

the mortgage account on the next juridical day thereafter.

9 CONSTRUCTION

In the event that this Mortgage is a building or construction mortgage, the Mortgagor agrees that:

(a) the building or buildings being erected or to be erected on the Lands form part of the 

security for the full amount of the moneys secured by this Mortgage;

(b) all advances under the Credit Agreement, as applicable, are to be made from time to time 

in the future in accordance with the progress of construction of such building or buildings 

or upon its or their completion and occupation;

(c) it will construct the building, buildings, and other improvements on the Lands in accordance 

with plans and specifications which have been or which may hereafter be approved by the 

Mortgagee, in accordance with the Mortgagee's construction standards, and will carry on 

diligently to completion the construction of the said building, buildings, and other 

improvements, and will complete such construction in compliance with the requirements of 

all municipal and other governmental authorities, laws, by-laws or regulations and will, 

when so required by the Mortgagee, supply the Mortgagee with evidence or confirmation 

from any such municipal or governmental authority of such compliance;

(d) in the event that any such building, buildings and other improvements now or hereafter in 

the course of construction remain unfinished and without any work being done for a period 

of thirty (30) consecutive days, the Mortgagee may enter the Lands and do all work 

necessary to protect the same from deterioration and to complete the construction in such 

manner as the Mortgagee may see fit, and any moneys expended by the Mortgagee 

pursuant to this Section 9(d) shall be a charge on the Lands and bear interest at the 

Mortgage Rate and shall be deemed to constitute part of the mortgage moneys;

(e) the Mortgagee shall be entitled, at the expense of the Mortgagor, to inspect all aspects of 

the construction and make tests of materials, and the Mortgagor will not cover any portion 

of the construction work requiring inspection by the Mortgagee until the Mortgagee has 

inspected the same, and the Mortgagor shall forthwith remedy and carry out again any 

work which does not conform to the Mortgagee's reasonable requirements;

7
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(f) the Mortgagee shall not be obliged to hold back loan proceeds under the Credit Agreement 

to provide the lien fund or other protection to the Mortgagor under the Builders’ Lien Act 
(British Columbia), as amended; provided that if the Mortgagee holds back loan proceeds 

under the Credit Agreement in a manner similar to the way the said Act provides for an 

owner to make holdbacks then, notwithstanding such holdbacks by the Mortgagee, such 

holdbacks shall not constitute the lien fund under the said Act and the Mortgagee shall not 

be a mortgagee authorized by the owner to disburse money secured by a mortgage as 

referred to in the said Act.

10. STRATA LOT

In the event the Lands, or any portion thereof, are or become one or more strata lots within the Strata 

Property Act (British Columbia), as amended, the Mortgagor further covenants with the Mortgagee as 

follows.

(a) The Mortgagor will comply with, observe and perform all provisions of the Strata Property 

Act (British Columbia), as amended, its regulations and the by-laws, rules and regulations 

of the strata corporation from time to time in force, and will ensure that the strata 

corporation complies with the insurance provisions in the said Act.

(b) The Mortgagor shall pay on or before the due dates thereof, each and every assessment, 

contribution, charge, fine or levy made by or on behalf of the strata corporation in respect 

of the strata lot(s) charged hereunder (hereinafter collectively called “Assessments”). If 

the Mortgagor fails to pay the Assessments, on or before their due date, such failure shall 

constitute default hereunder and shall entitle the Mortgagee to exercise any and all 

remedies available to the Mortgagee in the event of default hereunder or under the Credit 

Agreement. Upon default under this paragraph and notwithstanding any other right or 

action of the strata corporation or the Mortgagee, the Mortgagee may pay the 

Assessments, and any Assessments so paid, together with all costs, charges, expenses 

and outlays of the Mortgagee thereby incurred shall be added to the monies payable 

hereunder, and shall bear interest at the rate aforesaid from the date expended until paid 

and such amounts and interest shall be payable on demand to the Mortgagee and shall be 

a charge on the Lands.

(c) The Mortgagor hereby irrevocably authorizes the Mortgagee to apply at any time and from 

time to time to the strata corporation for certification of the amount and manner in which 

any assessment is payable and the extent to which such Assessment has been paid.

(d) The Mortgagor hereby assigns, transfers and sets over unto the Mortgagee the 

Mortgagor's rights which now exist or may hereafter come into existence to vote at 

meetings of the strata corporation, provided that, if the Mortgagee is not present in person 

or by proxy, or if present does not wish to vote, then the Mortgagor may exercise his voting 

right without further authority.

(e) If for any reason whatsoever the Mortgagor has the right to vote at any meeting of the 

strata corporation it shall, if directed by the Mortgagee, vote in such manner as the 

Mortgagee directs with respect to each and every matter to be voted on and the Mortgagor 

covenants to execute any documents requested by the Mortgagee, including, proxies if 

required, in order to give effect to the foregoing assignment of voting rights.

(f) If requested by the Mortgagee, at least five (5) days prior to each and every general 

meeting of the strata corporation, the Mortgagor shall deliver to the Mortgagee written 

notice of each such meeting specifying the place, date, hour and purpose of the meeting 

and in addition, immediately upon receipt of the same shall deliver to the Mortgagee true 

copies of the by-laws, rules and regulations of the strata corporation from time to time in 

force, all notices, minutes, resolutions, accounts, financial statements and other 
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documents relating to the financial statements and to the affairs of the strata corporation 

as the Mortgagor may from time to time receive notwithstanding the foregoing the 

Mortgagor shall ensure that the Mortgagee has notice of any meeting which will consider 

the termination of the strata corporation or an amendment to the by-laws.

(g) The Mortgagor does hereby irrevocably assign unto the Mortgagee any lease or rights to 

occupy any parking space or spaces demised to or reserved or designated for exclusive 

use by the Mortgagor and any lease or rights to exclusive use of any common property or 

special privileges in respect thereof granted to the Mortgagor.

(h) Upon default herein or the occurrence of an Event of Default under Credit Agreement which 

is continuing and notwithstanding any other right or action of the strata corporation or the 

Mortgagee, the Mortgagee may distrain for arrears of any Assessment, paid by it and such 

distraint shall not result in the Mortgagee being a mortgagee in possession.

(i) In the event this Mortgage is a blanket mortgage against more than one of the strata lots, 

it may not be discharged in part or in whole during the term of this Mortgage. In particular 

the Mortgagor or its successors may not obtain a discharge of this Mortgage against any 

particular strata lot by payment of a pro-rata share of this Mortgage or by any other means 

whatsoever. The Mortgagor agrees not to sell or transfer strata lots while the blanket 

mortgage is registered and any such transaction shall be deemed a breach of covenant 

unless and until the Mortgagee has consented thereto. This prohibition does not apply if 

there is a specific partial prepayment clause contained elsewhere herein.

11 RESTRICTION ON TRANSFER

The Mortgagor shall not convey, transfer, mortgage, alienate, or otherwise encumber the Lands or any 

portion thereof nor allow the Lands or any portion thereof to be encumbered except as expressly permitted 

under the terms of the Credit Agreement, until all Obligations have been repaid and satisfied and the Credit 

Agreement has been cancelled; and any such dealing with the Lands shall be deemed a breach ofcovenant 

unless and until the Mortgagee has expressly consented thereto.

12 ADVANCES

Neither the execution nor the registration nor the acceptance of this Mortgage, nor the advance or creation 

of any part of the Obligations shall bind the Mortgagee to advance or create any further Obligations.

13 SUBROGATION

In the event that the Obligations or any part thereof, are applied to the payment of any charge or 

encumbrance, the Mortgagee shall be subrogated to all the rights and stand in the position of and be entitled 

to all the equities of the party so paid off whether such charge or encumbrance has or has not been 

discharged; and the decision of the Mortgagee as to the validity or amount of any advance or disbursement 

made under the Credit Agreement or of any claim so paid off, shall be final and binding on the Mortgagor.

14 WASTE AND CROPS

All erections and improvements fixed or otherwise now on or hereafter put upon the Lands, including but 

without limiting the generality of the foregoing, all fences, heating, plumbing, air conditioning, ventilation, 

lighting and water heating equipment, built-in cooking and refrigeration equipment, window blinds, storm 

windows and storm doors, window screens and screen doors, and all apparatus and equipment appurtenant 

thereto, and if part of the Lands consists of an apartment building all stoves, refrigerators, clothes washers 

and dryers, garburators and dishwashers, located in the apartment building and owned by the Mortgagor, 

are and shall, in addition to all other fixtures thereon, be and become and shall be deemed to be fixtures 

and form part of the realty and of the security and are included in the expression the Lands; and that the 
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Mortgagor will not commit or permit any act of waste thereon; and that the Mortgagor will at all times during 

the continuance of this Mortgage, repair, maintain, restore, amend, keep, make good, finish, add to and put 

in order the same; and in the event of any loss or damage thereto or destruction thereof, the Mortgagee 

may give notice to the Mortgagor to repair, rebuild, replace or reinstate the same within a time to be 

determined by the Mortgagee and to be stated in such notice; and upon the Mortgagor's failure to repair, 

rebuild, replace or reinstate within such time, such failure shall constitute a breach of covenant hereunder 

and an Event of Default under the Credit Agreement and thereupon the Obligations shall, at the option of 

the Mortgagee, become immediately due and payable without any demand by the Mortgagee upon the 

Mortgagor in accordance with the terms of the Credit Agreement. All crops growing on the Lands shall be 

deemed to form part of the realty and of the security and are included in the expression of Lands.

15. ALTERATIONS

The Mortgagor shall not make or permit to be made, any additions or alterations to the Lands without the 

written consent of the Mortgagee; and the Mortgagor shall not use the Lands nor permit the Lands to be 

used, without the written consent of the Mortgagee, for a purpose other than that disclosed to the Mortgagee 

in the application for this Mortgage.

16 INSPECTIONS

The Mortgagee or agent of the Mortgagee may, at any time, enter upon the Lands to inspect the Lands.

17 CROSS-DEFAULT

In the event the Mortgagee requires other agreements, documents, mortgages, chattel mortgages, security 

agreements, assignments of rentals, assignments of leases or any other securities (herein referred to 

collectively as “Such Other Securities”) in connection with the Credit Agreement or as a condition 

precedent to the advance of the loan proceeds or any portion thereof pursuant to the Credit Agreement, 

then the Mortgagor shall provide the Mortgagee Such Other Securities as may be required by the 

Mortgagee in form and content satisfactory to the Mortgagee. Default under this Mortgage shall constitute 

default under any of Such Other Securities as may have been granted to the Mortgagee, and default under 

any of Such Other Securities granted to the Mortgagee shall constitute default hereunder, and the 

Mortgagee may, upon default under any thereof pursue its remedies separately under each of Such Other 

Securities and this Mortgage, or jointly all together, or jointly one with any other or others of Such Other 

Securities and this Mortgage, without any of the rights and remedies of the Mortgagee not so pursued 

merging therewith or with any action or judgment with respect thereto.

18 SUBSTITUTE MORTGAGE

In the event that this Mortgage is granted by the Mortgagor in replacement of or in substitution for another 

mortgage granted by the Mortgagor to the Mortgagee (the “earlier mortgage”) with respect to the Lands, 

then the Mortgagee shall be entitled (notwithstanding that the mortgage account numbers for the earlier 

mortgage and this Mortgage are the same and notwithstanding that the Mortgagee does nothing more than 

note on its file that this Mortgage is in replacement of or substitution for the earlier mortgage) to advance 

under this Mortgage or under the Credit Agreement, by way of internal transfer of mortgage accounts, the 

amount owing under the earlier mortgage, and upon such internal transfer of mortgage accounts it shall be 

deemed that the amount thereby transferred as aforesaid, is advanced hereunder.

19 RELEASE OF SECURITY

The Mortgagee may at any time release any part or parts of the Lands or any other security or any surety 

for payment and satisfaction of all or any part of the Obligations are herein secured, or may release the 

Mortgagor or any other person from any covenant or other liability to pay and satisfy the Obligations or any 

part thereof, either with or without any consideration therefor, without being accountable for the value of 

any such consideration or for any moneys except those actually received by the Mortgagee, and without 
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thereby releasing any other part of the Lands or any other securities or covenants, it being specifically 

agreed that notwithstanding any such release, the Lands, securities and covenants remaining unreleased 

shall stand charged with the whole of the Obligations hereby secured, and no person shall have the right 

to require the mortgage moneys to be apportioned.

20 WAIVER

No extension of time, waiver, or other indulgence given by the Mortgagee to the Mortgagor, or anyone 

claiming under the Mortgagor, shall in any way affect or prejudice the rights of the Mortgagee against the 

Mortgagor, any other guarantor, or any other person liable for payment of the moneys hereby secured.

21 USE OF MONEY

The Mortgagee shall not be charged with any moneys receivable or collectible out of the Lands or otherwise, 

except those actually received; and all revenue of the Lands received or collected by the Mortgagee from 

any source other than payment by the Mortgagor may, at the option of the Mortgagee, be used in 

maintaining or insuring or improving the Lands, or in payment of taxes or other charges against the Lands, 

or applied on the mortgage account, and the Mortgagee may (at its option) retain such moneys received or 

collected, in suspense account and shall not be under any liability to pay interest on any sums in suspense 

account; and the Mortgagee shall not, by reason of the collection of any moneys receivable or collectible 

out of the Lands, be deemed to be a mortgagee in possession.

22 LIABILITY OF MORTGAGOR

Notwithstanding any sale or other dealings by the Mortgagor with the Lands, or any part thereof, the 

Mortgagor together with any other party who is or becomes liable under this Mortgage, shall continue to be 

liable under this Mortgage until all Obligations have been repaid and satisfied in full and the Credit 

Agreement has been cancelled notwithstanding the assumption of the mortgage by any party, with or 

without the consent of the Mortgagee or the Mortgagor, and notwithstanding any amendment, modification, 

renewal or extension of this Mortgage (including, without restriction, any increase or decrease in the interest 

rate, amortization period, monthly payments or term of this Mortgage) which takes place after such sale or 

an assumption has occurred with or without the consent of the Mortgagor or any other party.

23. ATTORNMENT

For better securing the Obligations, the Mortgagor hereby attorns and becomes tenant to the Mortgagee of 

the Lands at a monthly rental determined by the Mortgagee, the same to be paid on the first day of each 

month; and if any judgment, execution or attachment shall be issued against any of the goods or lands of 

the Mortgagor or if the Mortgagor shall become insolvent or bankrupt or commit an act of bankruptcy within 

the meaning of the Bankruptcy and Insolvency Act (Canada), as amended, or shall take the benefit of any 

statute relating to bankruptcy or insolvent debtors, then such rental shall, if not already payable, be payable 

immediately thereafter. The legal relation of landlord and tenant is hereby constituted between the 

Mortgagee and the Mortgagor, but neither this Section 23 nor anything done by virtue hereof, shall render 

the Mortgagee a mortgagee in possession or accountable for any moneys except those actually received. 

The Mortgagee may at any time after default hereunder or upon the occurrence of an Event of Default 

under the Credit Agreement which is continuing enter upon the Lands, or any part thereof, and determine 

the tenancy hereby created without giving the Mortgagor any notice to quit.

24 RECORDS

If the Mortgagor derives income from the Lands, the Mortgagor will maintain full and correct books and 

records showing in detail the earnings and expenses of the Lands, and will permit the Mortgagee and its 

representatives to examine the said books and records, all in accordance with the Credit Agreement.
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25 ASSIGNMENT OF LEASES AND RENTS

The Mortgagor hereby assigns, transfers and sets over unto the Mortgagee all leases already in existence, 

and those to be created in the future, including any guarantees in respect thereof, and all rents due or 

accruing due or at any time hereafter to become due under all leases or tenancies, present and future, now 

existing or at any time hereafter made in respect of the Lands or any part thereof, to have and to hold unto 

the Mortgagee until all Obligations of the Mortgagor, and all moneys owing and all obligations of the 

Mortgagor in respect of this Mortgage, have been fully paid and fulfilled, subject to the following terms and 

conditions:

(a) whenever the Mortgagor is in default under any of the provisions of this Mortgage or upon 

an Event of Default under the Credit Agreement which is continuing, the Mortgagee shall 

be entitled to give notice to the tenants of the Lands or any portion thereof to pay the rent 

to the Mortgagee and the Mortgagee may collect the rents and revenues thereof, and 

distrain in the name of the Mortgagor for the same;

(b) the Mortgagee may give good and sufficient receipts and discharges for rents received;

(c) the Mortgagee may apply the rentals collected by it towards arrears and maturing 

payments of interest and principal under this Mortgage, then towards the payment of taxes, 

insurance, heating, repairs, renovations and upkeep and other expenses or carrying 

charges connected with the Lands;

(d) where any discretionary powers hereunder are vested in the Mortgagee or its agents, the 

same may be exercised by any officer, investment manager or manager of the Mortgagee, 

or its appointed agents, as the case may be;

(e) the Mortgagee shall under no circumstances become a mortgagee in possession, or liable 

to account to the Mortgagor or credit the Mortgagor with any moneys on account of the 

mortgage except those which shall come into its hands, and subject to all deductions and 

payments made out of the rentals received from the Lands as herein provided;

(f) the Mortgagee may exercise the rights conferred upon it under this Section 25 without the 

formal appointment of a receiver under other provisions of this Mortgage and without the 

necessity of first commencing legal proceedings with respect to the Mortgagor's default 

giving rise to the Mortgagee's right to give notice to tenants under this Section 25;

(g) whenever any and all defaults under this Mortgage or an Event of Default under the Credit 

Agreement have been cured after the exercise by the Mortgagee of its rights under this 

Section 25, the Mortgagor may resume collection of the rentals until further default or Event 

of Default, as the case may be, has occurred, whereupon the Mortgagee may re-exercise 

its rights hereunder or under the Credit Agreement, and thereafter at any time such default 

or Event of Default occurs;

(h) the Mortgagor shall not at any time during the existence of this Mortgage assign, pledge or 

hypothecate any lease, leases, or tenancies, now or hereafter existing in respect of the 

Lands or the rents or revenues due or to become due thereunder, or any part thereof, other 

than to the Mortgagee; nor shall the Mortgagor grant any general assignment of book debts 

which would cover such rentals;

(i) the Mortgagor shall not hereafter collect more than two months rental in advance;

(j) neither the taking of this assignment nor anything done in pursuance hereof shall make the 

Mortgagee liable in any way, as landlord or otherwise, for the performance of any 

covenants, obligations and liabilities under the said leases or tenancies or any of them;
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(k) the exercise of this Section 25 or of any collateral security with respect to rentals shall not 

entitle the Mortgagor to redeem this Mortgage.

26 RECEIVER

It is declared and agreed that at any time and from time to time when there shall be default under the 

provisions of this Mortgage or the occurrence of an Event of Default under the Credit Agreement which is 

continuing, the Mortgagee may at such time and from time to time and with or without entry into possession 

of the Lands or any part thereof, appoint a receiver or a manager or a receiver and manager of the Lands 

or any part thereof and of the rents and profits thereof and with or without security, and may from time to 

time remove any receiver and appoint another in his stead and that, in making any such appointment or 

removal, the Mortgagee shall be deemed to be acting as the agent or attorney for the Mortgagor. Such 

appointment may be made at any time either before or after the Mortgagee shall have entered into or taken 

possession of the Lands or any part thereof. Upon the appointment of any such receiver or receivers from 

time to time, the following provisions shall apply:

(a) the statutory declaration of an officer of the Mortgagee as to default under the provisions 

of this Mortgage or the occurrence of an Event of Default under the Credit Agreement, shall 

be conclusive evidence thereof;

(b) every such receiver shall be the irrevocable agent or attorney of the Mortgagor for the 

collection of all rents falling due in respect of the Lands or any part thereof, whether in 

respect of any tenancies created in priority to these presents or subsequent thereto;

(c) every such receiver may, in the discretion of the Mortgagee and by writing under its 

corporate seal, be vested with all or any of the powers and discretions of the Mortgagee;

(d) the Mortgagee may from time to time, by such writing fix the remuneration of every such 

receiver who shall be entitled to deduct the same out of the rents from the Lands or from 

the proceeds of the judicial sale of the Lands;

(e) every such receiver shall, so far as concerns responsibility for his acts or omissions, be 

deemed the agent or attorney of the Mortgagor and in no event the agent or attorney of the 

Mortgagee, and the Mortgagee shall not in any way be responsible for any acts or 

omissions (including negligence, misconduct or misfeasance) on the part of any such 
receiver;

(f) the appointment of every such receiver by the Mortgagee shall not incur or create any 

liability on the part of the Mortgagee to the receiver in any respect, and such appointment 

or anything which may be done by any such receiver or the removal of any such receiver 

or the termination of any such receivership shall not have the effect of constituting the 

Mortgagee a mortgagee in possession in respect of the Lands or any part thereof;

(g) every such receiver shall from time to time have the power to rent any portion of the Lands 

which may become vacant, for such term and subject to such provisions as he may deem 

advisable or expedient, and in so doing every such receiver shall act as the attorney or 

agent of the Mortgagor and he shall have authority to execute under seal any lease of such 

portion of the Lands in the name of and on behalf of the Mortgagor, and the Mortgagor 

undertakes to ratify and confirm whatever any such receiver may do in respect of the 

Lands;

(h) every such receiver shall have full power to complete any unfinished construction upon the 

Lands with the intent that the Lands and the buildings thereon when so completed shall be 

a complete structure as represented by the Mortgagor to the Mortgagee for the purpose of 

obtaining the loan pursuant to the Credit Agreement;
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(i) every such receiver shall have full power to manage, operate, amend, repair, alter or 

extend the Lands or any part thereof in the name of the Mortgagor for the purpose of 

securing the payment of rental from the Lands or any part thereof;

(j) no such receiver shall be liable to the Mortgagor to account for moneys or damages other 

than cash received by him in respect of the Lands or any part thereof, and out of such cash 

so received every such receiver shall, subject to the approval of the Mortgagee, in the 

following order, pay:

(i) its remuneration aforesaid;

(ii) all payments including, without limitation, costs as between solicitor and its own 

client made or incurred by it in connection with the management, operation, 

amendment, repair, alteration or extension of the Lands or any part thereof;

(iii) interest, principal and other moneys which may from time to time, be or become 

charged upon the Lands in priority to these presents, and all taxes, insurance 

premiums and every other proper expenditure made or incurred by it in respect to 

the Lands or any part thereof;

(iv) to the Mortgagee, all interest due or falling due under these presents and the 

balance to be applied upon Obligations due and payable and secured by these 

presents;

(v) into a reserve account in the name of the receiver, an appropriate sum of money 

as a reserve fund for unusual, emergency or lump sum payments or expenses with 

respect to the Lands; and

(vi) any surplus thereafter remaining in the hands of every such receiver after 

payments made as aforesaid, to the Mortgagor;

(k) save as to claims for an accounting under Section 26(j), the Mortgagor hereby releases 

and discharges the Mortgagee and every such receiver from every claim of every nature 

which may arise or accrue to the Mortgagor or any person claiming through or under the 

Mortgagor by reason or as a result of anything done by the Mortgagee or any such receiver 

under the provisions of this Section 26, unless such claim be the direct and proximate result 

of dishonesty or gross neglect;

(l) the power of sale, foreclosure and any other remedies of the Mortgagee may be exercised 

either before, concurrent with, during, or after the appointment of any receiver hereunder.

27 INSOLVENCY

If the Mortgagor shall commit an act of bankruptcy within the meaning of the Bankruptcy and Insolvency 

Act (Canada), as amended, become bankrupt or insolvent or shall be subject to the provisions of the said 

Act, or any other Act for the benefit of creditors or relating to bankrupt or insolvent debtors, or make a 

general assignment for the benefit of its creditors or otherwise acknowledge its insolvency, the same shall 

constitute a breach of covenant and default herein.

28 RIGHTS OF MORTGAGEE

The Mortgagor further covenants and agrees with the Mortgagee that in the event of default being made in 

any of the covenants, agreements, provisos or stipulations expressed or implied herein or upon the 

occurrence of an Event of Default under the Credit Agreement which is continuing:
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(a) the Mortgagee may, at the expense of the Mortgagor and when and to such extent as the 

Mortgagee deems advisable, observe and perform or cause to be observed and performed 

such covenants, agreements, provisos or stipulations;

(b) the Mortgagee may at such time or times as the Mortgagee may deem necessary and 

without the concurrency of any person, enter upon the Lands and may make such 

arrangements for completing the construction, repairing or putting in order of any buildings 

or other improvements on the Lands, or for inspecting, taking care of, leasing, collecting 

the rents of and managing generally the Lands as the Mortgagee may deem expedient; all 

reasonable costs, charges and expenses, including allowances for the time and services 

of any employee of the Mortgagee or other person appointed for the above purposes, shall 

be forthwith payable to the Mortgagee and shall be a charge upon the Lands and shall bear 

interest at the Mortgage Rate until paid;

(c) the Mortgagee may send or employ an inspector or agent to inspect and report upon the 

value, state and condition of the Lands, and a solicitor to examine and report upon the title 

to the same;

(d) the Mortgagee or agent of the Mortgagee may enter into possession of the Lands or any 

part thereof, and whether in or out of possession collect the rents and profits thereof, and 

make any demise or lease of the Lands, or any part thereof, for such terms and periods 

and at such rents as the Mortgagee shall think proper; and the power of sale hereunder 

may be exercised either before or after and subject to any such demise or lease;

(e) it shall and may be lawful for and the Mortgagor does hereby grant full power, right and 

license to the Mortgagee to enter, seize and distrain upon the Lands, or any part thereof, 

and by distress warrant to recover by way of rent reserved as in the case of demise of the 

Lands or any part thereof, as much of the mortgage moneys as shall from time to time be 

or remain in arrears and unpaid, together with costs, charges and expenses attending such 

levy or distress, as in like cases of distress for rent;

(f) the Mortgagee shall be entitled forthwith to take such proceedings to obtain repayment of 

the moneys and interest payable to the Mortgagee hereunder and to realize on its security 

under this Mortgage by foreclosing the same or by whatever other action it may by law be 

entitled to do;

(g) the Mortgagee shall be entitled, without notice (except such as may be required by law and 

which notice may run concurrent with the notice period required pursuant to the Land Title 

Act (British Columbia) in respect of notice of intention to file a certificate in respect of the 

power of attorney) to sell and dispose of the Lands (by public auction and/or private 

contract) with or without entering into possession of the same; and all remedies competent 

may be resorted to; and all the rights, powers and privileges granted to or conferred upon 

the Mortgagee under and by virtue of any statute or by this Mortgage may be exercised; 

and no want of notice or publication or any other defect, impropriety or irregularity shall 

invalidate any sale made or purporting to be made of the Lands hereunder, and the 

Mortgagee may sell, transfer and convey any part of the Lands on such terms of credit, or 

part cash and part credit, secured by contract or agreement for sale or mortgage, or 

otherwise, as shall in the opinion of the Mortgagee be most advantageous, and for such 

price as can reasonably be obtained therefor; and in the event of a sale on credit, or part 

cash and part credit, whether by way of contract for sale or by conveyance or transfer and 

mortgage, the Mortgagee is not to be accountable for or charged with any moneys until the 

same shall be actually received in cash; and the sales may be made from time to time of 

any portion or portions of the Lands to satisfy interest or parts of the principal overdue, 

leaving the principal or parts thereof to run with interest payable as aforesaid; and the 

Mortgagee may make stipulations as to the title or evidences or commencement of title or 

otherwise as the Mortgagee shall deem proper; and the Mortgagee may buy in or rescind 
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or vary any contract for sale of the Lands and any resale thereof; and on any sale or 

release, the Mortgagee shall not be answerable for loss occasioned thereby; and for any 

of such purposes the Mortgagee may make and execute all agreements and assurances 

that the Mortgagee shall deem advisable or necessary; and in case any sale held by the 

Mortgagee under and by virtue of the laws of the Province of British Columbia under the 

power of sale herein contained should prove abortive the Mortgagee may take foreclosure 

proceedings in respect of the Lands in accordance with the provisions of the laws of the 

Province of British Columbia in that behalf; and in the event of any deficiency on account 

of the moneys secured by this Mortgage remaining due to the Mortgagee after realizing all 

the Lands, then Mortgagor will pay to the Mortgagee on demand the amount of such 

deficiency with interest at the Mortgage Rate both before and after judgment; and the 

proceeds of any sale hereunder shall be applied as above provided for or in payment of 

moneys payable under this Mortgage and costs on a solicitor and his own client basis, the 

balance, if any, to be paid to the Mortgagor; (any notice required to be given may be 

delivered to either the Lands, the Mortgagor's residence or place of business, or the last 

known address of the Mortgagor);

(h) the whole of the Obligations shall, at the option of the Mortgagee, become due and payable;

(i) the Mortgagee may, except as specifically provided, exercise each of the foregoing powers 

without notice to the Mortgagor.

29 ATTORNEY

As further assurance to the rights and remedies granted by the Mortgagor to the Mortgagee herein, the 

Mortgagor, as the registered owner of the Lands hereby irrevocably appoints the Mortgagee on its own 

behalf or any receiver or manager or receiver and manager appointed by the Mortgagee attorney on behalf 

of the Mortgagor to sell, lease, mortgage, transfer, or convey the Lands or any part thereof in accordance 

with the provisions of this Mortgage and to execute all instruments, and do all acts, matters and things that 

may be necessary for carrying out the powers hereby given and for the recovery of all rents and sums of 

money that may become or are now due or owing to the Mortgagor in respect of the Lands, and for the 

enforcement of all contracts, covenants or conditions binding on any lessee or occupier of the Lands or on 

any other person in respect of it, and for the taking and maintaining possession of the Lands, and for 

protecting it from waste, damage, or trespass.

30. JUDGMENT

The taking of a judgment on any of the covenants or agreements herein contained shall not operate as a 

merger thereof or affect the Mortgagee's rights to interest at the Mortgage Rate and at the times herein 

provided. Further, any and all such judgments shall provide for interest thereon to be computed at the 

Mortgage Rate and in the same manner as herein provided until the judgment shall have been fully paid 

and satisfied and, without limiting the generality of the foregoing, the Mortgagee shall be entitled to receive 

interest at the Mortgage Rate on all moneys payable to the Mortgagee under this Mortgage, after any 

judgment has been rendered with respect to this Mortgage until such judgment is fully satisfied.

31 EXPENSES

All reasonable expenses, fees, charges or payments incurred, expended or paid by the Mortgagee (whether 

with the knowledge, consent, concurrence or acquiescence of the Mortgagor or otherwise) with respect to 

the following matters, that is to say:

(a) all solicitors', inspectors', valuators' and surveyors' fees and expenses for drawing and 

registering this Mortgage and for examining the Lands and the title thereto, and for making 

or maintaining this Mortgage and any collateral security hereto a charge subject only to the 

prior encumbrances acceptable to the Mortgagee;
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(b) all sums which the Mortgagee may advance for insurance premiums, property taxes, or 

rates;

(c) any unpaid amount due to the Mortgagee for application fees or renewal fees;

(d) all sums which the Mortgagee may expend in payment of prior liens, charges, 

encumbrances or claims charged or to be charged against the Lands or on this Mortgage 

or against the Mortgagee in respect of this Mortgage;

(e) all sums which the Mortgagee may expend in maintaining, repairing, restoring or 

completing the construction on the Lands;

(f) the cost of inspecting, leasing, managing or improving the Lands, including the price or 

value of any goods of any sort or description supplied for use on the Lands;

(g) all sums paid to a receiver of the Lands;

(h) the cost of exercising or enforcing or attempting to exercise or enforce any right, power, 

remedy or purpose hereunder provided or implied, and including an allowance for the time, 

work and expenses of the Mortgagee or any agent or employee of the Mortgagee, for any 

purpose provided for herein; and

(i) the Mortgagee's solicitors' costs as between solicitor and his own client incurred or paid by 

the Mortgagee as a result of any default hereunder or under any other security for the loan 

pursuant to the Credit Agreement, or of endeavouring to collect with or without suit any 

money payable hereunder, or of taking, recovering or keeping possession of the Lands, 

and generally in any other proceedings, matter or thing taken or done to protect or realize 

this security or any other security for the loan pursuant to the Credit Agreement;

together with interest thereon at the Mortgage Rate, are deemed secured hereby and shall be or constitute 

a charge or charges against the Lands, and all such moneys shall be repayable to the Mortgagee on 

demand, or if not demanded, then with the next ensuing instalment except as herein otherwise provided, 

and all such sums together with interest thereon and all other moneys payable by the Mortgagor under this 

Mortgage shall be deemed to constitute part of the mortgage moneys and are included in the principal 

secured hereby.

32 EXPROPRIATION

The Mortgagor hereby assigns to the Mortgagee, any proceeds which may become due and payable to the 

Mortgagor by an expropriating authority upon an expropriation of the Lands or the proceeds of any 

condemnation, eminent domain or like proceeding or the sale in lieu of or in reasonable anticipation thereof 

of the whole or any part of the Lands. The Mortgagor hereby waives the benefit of the provisions of the 

Expropriation Act (British Columbia), or any legislation similar thereto or in replacement thereof and hereby 

agrees to pay to the Mortgagee the difference, if any, between all monies secured by this Mortgage at the 

date of the expropriation and the compensation paid to the Mortgagee by the expropriating authority plus 

interest at the rate provided for herein on such difference. The Mortgagor shall forward to the Mortgagee, 

copies of any documentation relating to an expropriation or a proposed expropriation of the Lands or any 

portion thereof, forthwith upon receipt of the said documentation by it and shall execute and deliver any 

further or additional documentation which the Mortgagee in its sole discretion deems necessary to effect 

the above assignment or which is requested by the expropriating authority. For the purposes of this Section 

32, the “date of the expropriation” shall mean the date that the Mortgagor ceases to be the registered 

owner of Lands, or any portion thereof, and the “expropriating authority” shall mean the Crown or any 

individual or entity empowered to acquire lands by expropriation. Notwithstanding anything to the contrary 

contained herein, if the Mortgagor or the Mortgagee receives a notice of intention to expropriate in relation 

to the Lands, or any portion thereof, at the option of the Mortgagee, the whole of the outstanding balance 
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secured under this Mortgage in proportion to the value the expropriated land bears to the Lands at the date 

of the expropriation, shall immediately become due and payable in like manner and to all intents and 

purposes as if the time for payment of the said balance had fully come and expired. If any or all of the Lands 

is expropriated, it is agreed that the proceeds from any such expropriation shall be paid directly to the 

Mortgagee in priority to the claims of any other party. Service of a copy of this Mortgage on the expropriating 

authority shall be sufficient authority for the expropriating authority to deliver proceeds to the Mortgagee, in 

accordance with the terms of the assignment contained herein.

33. PRIOR MORTGAGES

The Mortgagor hereby covenants to perform and observe and satisfy all the terms, covenants and 

conditions to be performed and observed by the Mortgagor under the terms of any prior mortgages, 

agreements for sale or other charges (hereinafter called a “prior mortgage”) registered against the title to 

the Lands or any part thereof. It is expressly agreed and understood by the Mortgagor that in the event of 

default by the Mortgagor under any of the terms of any prior mortgage, then at the option of the Mortgagee 

the Mortgagor shall be deemed to be in default of the terms of this Mortgage. The Mortgagee may at its 

option make any payment or cure any default under a prior mortgage and any amount or amounts so paid 

together with all costs, charges, expenses and outlays of the Mortgagee thereby incurred shall be added 

to the Obligations, shall bear interest at the rate aforesaid from the date expended until paid, shall be 

payable with interest as aforesaid forthwith by the Mortgagor to the Mortgagee without demand and shall 

be a charge on the Lands and the Mortgagee shall have the same rights and remedies to enforce payment 

thereof as it would have in the event of default in payment of other moneys payable hereunder.

34 SEVERABILITY

In the event any Section or part of a Section herein is invalid or unenforceable for any reason, then such 

Section or part of a Section shall be severable from this Mortgage and not affect the validity or enforceability 

of any other part of this Mortgage.

35 MORTGAGE DISCHARGE

Any discharge of this Mortgage shall be prepared by the solicitors for the Mortgagor, and the Mortgagee 

shall have a reasonable time after receipt of actual payment and satisfaction of the Obligations in full within 

which to execute such discharge; and tender of the mortgage monies shall not entitle the Mortgagor to 

receive such discharge forthwith and interest as aforesaid shall continue to run and accrue from day to day 

until actual payment and satisfaction of the Obligations in full has been received and confirmed by the 

Mortgagee. All legal and other expenses for the preparation and execution of the said discharge shall be 

borne by the Mortgagor if allowable by law.

36. LAW

This Mortgage is made pursuant to the Land Title Act (British Columbia) and any amendments thereto and 

shall be construed in accordance with the laws of the Province of British Columbia and the laws of Canada 

applicable therein.

37 CHARGE

For the better securing to the Mortgagee the repayment in the manner aforesaid of the principal sum and 

interest and other moneys hereby secured and all other Obligations the Mortgagor does hereby mortgage 

and charge to the Mortgagee for the benefit of the Agent and the Lenders, all of the Mortgagor's estate and 

interest in the Lands.
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38. INTEREST

It is the intent of the parties hereto that the interest rate not exceed the maximum interest rate permitted 

under the laws of Canada and of the Province of British Columbia and if the interest rate to the Mortgagee 

would, but for this provision, exceed the aforesaid maximum interest rate, the interest rate to the Mortgagee 

shall be limited to the maximum interest rate permitted under the laws of Canada and the Province of British 

Columbia and this Mortgage shall automatically be modified without the necessity of any further act or deed 

to give effect to the restriction on return set forth above.

39 CREDIT AGREEMENT

The Mortgagor agrees that the accepted terms and conditions of the Credit Agreement shall survive funding 

of the loans pursuant to the Credit Agreement and continue to be in full force and effect after said funding. 

The Mortgagor agrees to observe and perform its covenants and obligations under the Credit Agreement 

to the same extent and effect as if such covenants and obligations were set forth herein in full. The 

provisions of the Credit Agreement are not superseded by nor merged in this Mortgage, and the provisions 

of the Credit Agreement to the extent that they are not inconsistent with the terms of this Mortgage are 

incorporated herein by reference, as applicable, and shall remain in full force and effect until all of the 

covenants and obligations therein on the part of the Mortgagor to be observed and performed, have been 

fully satisfied. Default by the Mortgagor of any of the terms or requirements contained in the Credit 

Agreement shall constitute a default hereunder. In the event there is a conflict between the terms and 

conditions of this Mortgage and the Credit Agreement, then the Credit Agreement shall take precedence. 

There will be no conflict if the terms and conditions of the Credit Agreement should enlarge or clarify the 

terms and conditions of this Mortgage.

40 HAZARDOUS SUBSTANCES

(a) The Mortgagor represents, covenants and warrants to and in favour of the Mortgagee that:

(i) neither the Mortgagor, nor, to the best knowledge of the Mortgagor, any other 

person has ever caused or permitted any Hazardous Substances to be placed, 

held, located or disposed of on, under or at the Lands, save and except as 

disclosed to the Mortgagee in writing;

(ii) it shall not allow any Hazardous Substances to be placed, held, located or 

disposed of on, under or at the Lands without the specific and unequivocal prior 

written consent of the Mortgagee which consent may be arbitrarily or unreasonably 

withheld;

(iii) it shall not allow the Lands to be utilized in any manner in contravention of any 

applicable laws intended to protect the environment, including without limitation, 

laws respecting the disposal and emission of Hazardous Substances;

(iv) to the extent that Hazardous Substances are, with the Mortgagee's consent as 

aforesaid, placed, held, located or disposed of on, under or at the Lands in 

accordance with the terms hereof, the Mortgagor shall:

(A) comply with, or cause to be complied with, all applicable laws and 

regulations relating to the use, storage and disposal of the Hazardous 

Substances; and

(B) at the request of the Mortgagee, provide evidence to the Mortgagee of 

compliance with all applicable laws and regulations, such evidence to 

include inspection reports and such tests as the Mortgagee may 

reasonably require, all at the expense of the Mortgagor; and
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(v) without restricting the generality of the foregoing, in the event that gasoline or other 

storage tanks are located under or on the Lands, the Mortgagor shall:

(A) maintain and repair such storage tanks in a manner such that they do not 

leak or interfere with the environment; and

(B) at the request of the Mortgagee, assign any warranties or guarantees 

received from the manufacturer or installer of such storage tanks in favour 

of the Mortgagee as additional security.

(b) For the purpose hereof “Hazardous Substances” means any substance which is 

hazardous to persons or property and includes, without limiting the generality of the 
foregoing:

(i) radioactive materials;

(ii) explosives;

(iii) any substance that, if added to any water, would degrade or alter or form part of a 

process of degradation or alteration of the quality of that water to the extent that it 

is detrimental to its use by man or by any animal, fish or plant;

(iv) any solid, liquid, gas or odour or combination of any of them that, if emitted into the 

air, would create or contribute to the creation of a condition of the air that:

(A) endangers the health, safety or welfare of persons or the health of animal 

life;

(B) interferes with normal enjoyment of life or property; or

(C) causes damage to plant life or to property;

(v) toxic substances including, without restriction, urea formaldehyde foam insulation, 

asbestos and poly-chlorinated biphenyls; and

(vi) substances declared to be hazardous or toxic under any law or regulation now or 

hereafter enacted or promulgated by any governmental authority having 

jurisdiction over the Mortgagor, the Mortgagee or the Lands.

(c) The Mortgagor hereby indemnifies and saves harmless the Mortgagee, its officers, 

directors, employees, agents and shareholders and its successors and assigns from and 

against any and all losses, liabilities, damages, costs (including without limitation legal 

costs on a solicitor and his own client basis) and expenses of any kind whatsoever 
including, without limitation:

(i) the costs of defending, counter-claiming or claiming against third parties in respect 

of any action or matter including legal fees, costs and disbursements on a solicitor 

and his own client basis and at all court levels;

(ii) any cost, liability or damage arising out of a settlement of any action entered into 

by the Mortgagee with or without the consent of the Mortgagor; and

(iii) the costs of repair, clean-up or restoration paid by the Mortgagee and any fines 

levied against the Mortgagee;
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which at any time or from time to time may be paid, incurred or asserted against the 

Mortgagee, as a direct or indirect result of the presence on or under, or the escape, 

seepage, leakage, spillage, discharge, emission or release, of Hazardous Substances from 

the Lands or any part thereof either onto any lands (including the Lands), into the 

atmosphere or into any water. This indemnification shall survive the satisfaction, release 

or enforcement of the mortgage or any collateral security and the full repayment of the 

mortgage monies.

41 DUE ON SALE

The principal sum secured hereunder, all accrued interest hereunder and all other moneys payable 

hereunder shall, at the election of the Mortgagee, become due and payable in full if the Lands or any part 

thereof or interest therein is, without the prior consent in writing of the Mortgagee sold, transferred, 

conveyed or otherwise similarly disposed of to a party not approved of in writing by the Mortgagee, or if the 

Mortgagor enters into an agreement to effect any of the foregoing to such an unapproved party whether by 

registered or unregistered instrument and whether for valuable or nominal consideration (and if the 

Mortgagor is a corporation, any Change of Control of the corporation shall constitute such a disposition); 

provided however that nothing herein shall be construed as permitting the Mortgagor to prepay this 

Mortgage in whole or in part; and provided further that the acceptance by the Mortgagee of any instalment 

payment or other payment under this Mortgage from any entity other than the Mortgagor shall not constitute 

a waiver by the Mortgagee of its rights under this Section 41, nor a consent by the Mortgagee of any such 

sale or disposal of the Lands as above described; and provided further that if the Mortgagee gives its 

consent to any such sale or disposition as above described, it may do so upon such conditions as it may in 

its uncontrolled discretion decide upon including, without limiting the generality of the foregoing, the 

execution and delivery (by any intended transferee or successor in whole or in part of the Mortgagor's title 

to the Lands) of an agreement in the Mortgagee's form whereby such transferee or successor assumes all 

covenants and obligations of the Mortgagor under this Mortgage and all other security documents given by 

the Mortgagor with respect to the loan pursuant to the Credit Agreement. The Mortgagee may require that 

such purchaser, transferee or assignee pay an assumption fee to the Mortgagee to compensate the 

Mortgagee for its time and effort hereunder and the non-payment of such assumption fee shall also be 

considered to be a default under this Mortgage. A sale contemplated under a specific partial prepayment 

clause contained elsewhere herein shall not be subject to the terms hereof.

42 RE-ADVANCES

If applicable, it is the intention of the Mortgagor and Mortgagee that the Mortgagee may wish to make 

advances and re-advances to the Mortgagor up to an aggregate outstanding balance at any time of the 

principal sum as set out aforesaid. Accordingly, this Mortgage shall be deemed to secure a current or 

running account within the meaning of, and shall take priority in accordance with the Property Law Act 
(British Columbia). This Mortgage is and shall be a continuing security to the Mortgagee for the repayment 

of all present and future amounts owing in respect of the principal sum lent. Any portion of the principal may 

be advanced or re-advanced by the Mortgagee in one or more sums at any future date or dates and the 

amount of such advances and re-advances when so made shall be secured by this Mortgage and be 

repayable with interest as aforesaid and this Mortgage shall be deemed to be taken as security for the 

ultimate balance of the monies hereby secured, but none of the execution and the registration of this 

Mortgage and the advance in part of any monies by the Mortgagee shall bind the Mortgagee to advance 

any un-advanced portion thereof. This Mortgage shall not be void if the principal sum secured hereby has 

been repaid in full, if such ability to borrow continues to be available to the Mortgagor. This Mortgage shall 

be void only when the Obligations secured hereby have been repaid and satisfied in full and the Credit 

Agreement cancelled. Notwithstanding that this Mortgage is deemed to be a revolving line of credit 

mortgage there shall be no right of prepayment except as provided, if at all, elsewhere in this Mortgage.

43 BENEFIT OF EASEMENTS

As additional security for all of the indebtedness and other obligations secured hereunder and all other 

Obligations (as herein defined) and interest thereon and the due performance of the Mortgagor’s obligations 
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hereunder and under any collateral security the Mortgagor hereby assigns, transfers, mortgages, charges 

and sets over to and in favour of the Mortgagee as and by way of a specific assignment, mortgage and 

charge all of the right, title and interest of the Mortgagor in and with respect to any and all easements, 

restrictive covenants, rights of way, party wall agreements, encroachment agreements and other similar 

agreements benefiting the Lands or any part thereof (collectively, the “Agreements”) and all of the benefit, 

power and advantage of the Mortgagor to be derived therefrom (including without limitation the benefit of 

any positive covenant) and otherwise to enforce the rights of the Mortgagor under the Agreements in the 

name of the Mortgagor. Nothing herein contained shall render the Mortgagee liable to any person for the 

fulfilment or non-fulfilment of the obligations covered in any of the Agreements, including, but not limited to, 

the payment of any moneys thereunder or in respect thereto and the Mortgagor hereby indemnifies and 

agrees to save and hold harmless the Mortgagee from and against any and all claims, demands, actions, 

causes of action, losses, suits, damages and costs whatsoever arising directly or indirectly from or out of 

any of the Agreements. The Mortgagor covenants and agrees with the Mortgagee that the Mortgagor shall 

not surrender, alter, amend or modify any of the Agreements or any of the terms or conditions thereof 

except with the prior written consent of the Mortgagee.

44 REPRESENTATION AND WARRANTY

The Mortgagor hereby presents and warrants that at the time of the disbursement of any part of the loan 

amount pursuant to the Credit Agreement, no default hereunder or Event of Default shall have occurred 

and be continuing, nor any state of affairs or event shall be existing which, with the passage of time or the 

giving of notice or both, would constitute a default hereunder or an Event of Default under the Credit 

Agreement, this Mortgage or Such Other Securities, and neither the Mortgagor nor any other guarantor (if 

any) shall be insolvent or be subject to any bankruptcy, arrangement with creditors, proposal, 

amalgamation, reorganization, liquidation, winding up, dissolution, receivership or material litigation or 

continuation under laws of any other jurisdiction.

45 SUCCESSORS AND ASSIGNS

When the context makes it possible, the word Mortgagee wherever it occurs in this Mortgage, shall include 

the successors and assigns of the Mortgagee, and the word Mortgagor shall include heirs, executors, 

administrators, successors and assigns of the Mortgagor, and the word “person” shall include any body 

corporate or politic; and that words in the singular include the plural, and that words in plural include the 

singular, and words importing the masculine gender include the feminine.

46 JOINT AND SEVERAL

In the event there is more than one Mortgagor hereunder, the terms, conditions and other obligations of 

each Mortgagor hereunder shall be joint and several. For clarity and without limiting the generality of the 

foregoing, a covenant or obligation of the Mortgagor hereunder shall apply to each party comprising the 

Mortgagor of its respective estate and interest in the Lands or any part thereof.

47 GENERAL

The Mortgagor agrees with the Mortgagee as follows:

(a) to comply with the terms and conditions of the Credit Agreement or mortgage approval and 

this Mortgage at all times;

(b) to maintain adequate insurance coverage as outlined in the Credit Agreement or mortgage 

approval as would other prudent owners of similar property, and satisfactory to the 

Mortgagee and its legal counsel;

(c) to maintain the Lands in a sound state of repair at all times as would other prudent owners 

of similar property;

22

CAN DMS: \153321837\2



(d) at the Mortgagee's request, to deliver or cause to be delivered to the Mortgagee promptly 

such information about the financial condition and operation with respect to the Lands as 

the Mortgagee may request from time to time;

(e) that all erections, buildings, fences, machinery, plant and improvements fixed or otherwise 

now on or hereafter put upon the said lands (including but without limiting the generality of 

the foregoing all furnaces, boilers, plumbing and heating equipment, light fixtures, elevator 

equipment, escalators, water heaters, storm windows, storm doors and screens and all 

apparatus and equipment appurtenant thereto) are and shall, in addition to other fixtures 

now on or hereafter put upon the said lands, be and become fixtures and form part of the 

realty and form part of this security and are included in the defined term Lands, and until 

payment of all monies owing under this Mortgage, the same or any part thereof shall not 

be removed without the prior written consent of the Mortgagee; and

(f) the Mortgagee may request from the British Columbia Land Title Office at any time, and 

from time to time, a search of any realty property, the registered owner of which is the 

Borrower or the Guarantors.

48 INTEREST

Notwithstanding the stated interest rate per annum in this Mortgage or in the case of Obligations payable 

pursuant to the Credit Agreement, payment to the Mortgagee for the account of the Lenders of the relevant 

interest, fees and other amounts owing under the Security for any period in respect of the Obligations at 

the current rate at which the Obligations bear interest for such period pursuant to the Security shall be 

deemed to be payment in satisfaction of the interest payment for the same period under this Mortgage.

1. LAND TRANSFER FORM COVENANTS

The Mortgagor covenants with the Mortgagee as follows:

(a) Good Title

The Mortgagor has a good title in fee simple to the Lands.

(b) Power and Authority to Mortgage Lands

The Mortgagor has full and lawful power and authority and right to convey the Lands to the 

Mortgagee upon and subject to the terms and conditions set forth herein.

(c) Valid and Enforceable against Lands

This Mortgage is lawfully executed and delivered and will remain a valid and enforceable 

lien on the Lands subject only to Permitted Liens.

(d) Pay Moneys Due

The Mortgagor will pay the mortgage money and interest and observe the provisos herein; 

and will also pay any taxes, rates, levies, charges or assessments including, without 

limitation, utility charges, upon the Lands or in respect thereof, no matter by whom or by 

what authority imposed, which the Mortgagee has paid or has been rendered liable to pay 

and shall also pay all other sums as the Mortgagee may be entitled to under this Mortgage.

(e) After an Event of Default
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Upon enforcement of this Mortgage upon the occurrence of an Event of Default, the 

Mortgagee shall have possession of the Lands free from all encumbrances except for 

Permitted Liens.

(f) Further Assurances

The Mortgagor will execute such further assurances of the Lands as may be requisite.

(g) No Other Encumbrances

Other than Permitted Liens, the Mortgagor has done nothing to encumber the Lands.

(h) Releases all Claims

The Mortgagor releases to the Mortgagee all its claims on the Lands, and provided that 

until the occurrence of an Event of Default, the Mortgagor shall have quiet possession of 

the Lands.

49. Doctrine of Consolidation

The doctrine of consolidation will apply to this Mortgage notwithstanding Section 31 of the Property Law 

Act (British Columbia), as amended, and any subsequent statutory provision of substantially the same 

effect.

50 CAPITALIZED TERMS

In these Express Mortgage Terms and in Form B to which they are annexed:

(a) Unless something in the subject matter or context otherwise requires, capitalized terms 

used herein and not otherwise defined in this Mortgage (including the recitals hereto) shall 

have the meaning as are ascribed to such terms in the Credit Agreement.

(b) “Form B” means the form identified as “Form B” (Mortgage - Part 1) to which these Express 

Mortgage Terms are annexed.

(c) “Mortgage" means the mortgage created by Part 1 and Part 2 together.

(d) “Part 1” means all of the terms, conditions and other information contained in Form B and 

any schedule or attachment to Form B and which does not form a part of Part 2.

(e) “Part 2” means these Express Mortgage Terms.
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SUBORDINATION AND POSTPONEMENT AGREEMENT 

THIS SUBORDINATION AND POSTPONEMENT AGREEMENT is made as of 
July 20, 2023, between Canadian Western Bank (the “CWB”), Carey Management Inc. (the 
“Borrower”), Spruce It Up Land Corp., Spruce it Up Garden Centre Inc., 772921 Alberta Inc., and 
Ridge Meadows Properties Ltd. (collectively, the “Guarantors”, the Guarantors and the Borrower 
are collective referred to as, the “Obligors”), and Canadian Imperial Bank of Commerce, as 
agent, for and on behalf of the various lenders party to the CIBC Loan Agreement (“CIBC”); 

WHEREAS the Obligors have granted and in the future may grant additional CWB 
Security, to CWB, to secure repayment of the CWB Debt; 

AND WHEREAS the Obligors have granted and in the future may grant additional 
CIBC Security, to secure repayment of the CIBC Debt; 

AND WHEREAS CWB and CIBC seek to clarify their priority, rights, and interests, 
with respect to the Obligors’ Collateral; 

AND WHEREAS CIBC agrees to unconditionally and irrevocably subordinate and 
postpone all CIBC Security, to and in favour of all CWB Security, solely with respect to the 
Mortgaged Collateral; 

AND WHEREAS CWB agrees to unconditionally and irrevocably subordinate and 
postpone all CWB Security, to and in favour of all CIBC Security, solely with respect to the 
Personal Property Collateral; 

NOW THEREFORE in consideration of the mutual covenants herein contained, 
and the payment of $10 by each party to all other parties hereto, and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby irrevocably acknowledged by each 
of the parties hereto, the parties make the following covenants, acknowledgments, and 
agreements: 

 Defined Terms. Unless otherwise defined in this Agreement, all terms used in this 
Agreement which are not defined herein but are defined in the Personal Property Security 
Act (Alberta) (the “PPSA”), in effect, in Alberta, on the date of this Agreement, will have 
the meanings given to those terms in the PPSA.  References in this Agreement to any 
agreement shall be deemed to be a reference to such agreement as amended, 
supplemented, substituted, or replaced, from time to time. In this Agreement, unless 
something in the subject matter or context is inconsistent therewith: 

(a) “Agreement” means this Subordination and Postponement Agreement, as 
amended, modified, supplemented, restated, or replaced, in writing, from time to 
time. 

(b) “Bankruptcy Law” means, collectively: (a) the Bankruptcy and Insolvency Act 
(Canada), as amended from time to time and any successor act or statute, (b) the 
Companies’ Creditors Arrangement Act (Canada), as amended from time to time 
and any successor act or statute, and (c) any similar laws or any corporate law in 
any jurisdiction including, without limitation, any laws relating to assignments for 
the benefit of creditors, a stay of proceedings, formal or informal moratorium, 
compositions, extensions generally with creditors, or proceedings seeking 
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reorganization, restructuring, re-capitalization, arrangement, or other similar relief, 
any law permitting the appointment of a receiver, interim receiver, receiver 
manager, or other person having similar powers and any law of any jurisdiction 
permitting a debtor to obtain a stay or a compromise of the claims of its creditors. 

(c) “CCAA” means the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36, 
as amended from time to time. 

(d) “CCAA Proceedings” means the proceedings commenced by Wallace & Carey 
Inc., Loudon Bros Limited, and Carey Management Inc. under the CCAA, in the 
Court of Kings’ Bench of Alberta, Judicial Centre of Calgary, under Court File 
Number 2301-08305. 

(e) “CIBC” has the meaning ascribed to such term in the preamble of this Agreement, 
and its respective successors, assigns and beneficiaries. 

(f) “CIBC Debt” means all indebtedness, debts, liabilities, claims, and obligations, of 
any nature or kind, present or future, direct or indirect, whether revolving or term, 
matured or unmatured, absolute or contingent, and whether secured or unsecured, 
whether as primary debtor, surety or guarantor, matured or not, at any time, owing 
by any or all of the Obligors, jointly or severally, to CIBC or any other lenders party 
to the CIBC Loan Agreement. 

(g) “CIBC Debt Repayment Date” means the date on which the CIBC Debt has been 
indefeasibly repaid in full, and the CIBC Loan Agreement, the CIBC Security, and 
all CIBC Loan Documents have been terminated in accordance with the terms and 
conditions therein. 

(h) “CIBC Loan Agreement” means the Credit Agreement dated as of September 26, 
2017 among the Borrower, various guarantors party thereto, CIBC, as lender and 
agent, and various lenders party thereto, from time to time, as amended by 
Amendment No. 1 to Credit Agreement dated May 3, 2018, First Amendment to 
Credit Agreement dated January 1, 2019, Amendment No. 2 and Consent and 
Waiver to Credit Agreement dated December 31, 2019, Fourth Amendment to 
Credit Agreement dated September 2, 2020, Fifth Amendment to Credit 
Agreement dated March 31, 2021, Sixth Amendment to Credit Agreement dated 
May 28, 2021, Seventh Amendment and Consent dated October 29, 2021, Eight 
Amendment to Credit Agreement dated April 4, 2022, Ninth Amendment to Credit 
Agreement dated January 23, 2023, the Forbearance Agreement dated as of 
June 22, 2023, and as further amended, restated, supplemented, revised, 
replaced or otherwise modified from time to time. 

(i) “CIBC Loan Documents” means any agreement, document, or instrument related 
to the CIBC Loan Agreement, the CIBC Debt, or the CIBC Security. 

(j) “CIBC Security” means all liens, charges, pledges, mortgages, covenants, 
security interests, agreements, instruments, documents, and security agreements, 
of any nature or kind, now or hereafter, that secure the payment, performance, or 
discharge of the CIBC Debt, including, but not limited to: (i) the General Security 
Agreement, dated September 28, 2017, granted by the Borrower, Wallace & Carey 
Inc., Loudon Bros. Limited, Muirfield Lakes Golf Club Ltd., Elite Foods Inc., Elite 
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International Foods Inc., Rical Sales and Logistics Inc., Regneck Enterprises Ltd., 
Retlogistics Inc., Ridge Meadows Properties Ltd., 1204248 Alberta Ltd., and 
772921 Alberta Inc., to and in favour of Canadian Imperial Bank of Commerce, as 
agent; and, (ii) security under Section 427 of the Bank Act (Canada), executed by 
the Borrower in favour of each Lender and (iii) the Mortgage, dated July 20, 2023, 
granted by Spruce It Up Land Corp., 772921 Alberta Inc., and Ridge Meadows 
Properties Ltd., to and in favour of Canadian Imperial Bank of Commerce, in the 
principal amount of $65,000,000.00; and (vi) the Form B Mortgage, dated July 20, 
2023, granted by 772921 Alberta Inc., to and in favour of Canadian Imperial Bank 
of Commerce, in the principal amount of $65,000,000.00. 

(k) “CIBC Standstill Period” has the meaning set out in Section 5(a) hereto. 

(l) “Collateral” means, in respect of any person, all of its present and after-acquired 
undertakings, properties, and assets, whether real or personal, tangible or 
intangible, and wherever located, now owned or hereafter acquired, by such 
person. 

(m) “CWB Commitment Letter” means the Commitment Letter, dated September 16, 
2021, between Canadian Western Bank, as lender, Carey Management Inc., as 
borrower, and Wallace & Carey Inc., Spruce It Up Land Corp., Spruce It Up Garden 
Centre Inc., 772921 Alberta Inc., and Ridge Meadows Properties Ltd., as 
guarantors, as further amended, restated, supplemented, revised, replaced or 
otherwise modified from time to time. 

(n) “CWB Debt” means all indebtedness, debts, liabilities, claims, and obligations, of 
any nature or kind, present or future, direct or indirect, matured or unmatured, 
absolute or contingent, whether revolving or term, and whether secured or 
unsecured, whether as primary debtor, surety or guarantor, at any time owing by 
any or all of the Obligors, jointly or severally, to CWB, including, among others, 
such debts, liabilities, and obligations arising under the CWB Commitment Letter, 
the CWB Guarantee, or any other CWB Loan Documents. For greater certainty, 
and without limiting the foregoing, any subsequent increase in the principal amount 
of the indebtedness under the CWB Commitment Letter that is in excess of the 
existing aggregate commitments of CWB is and shall be “CWB Debt”. 

(o) “CWB Debt Repayment Date” means the date on which the CWB Debt has been 
indefeasibly repaid in full, and the CWB Commitment Letter, the CWB Security, 
and all CWB Loan Documents have been terminated, in accordance with the terms 
and conditions therein. 

(p) “CWB Guarantee” means the Multiple Entity Cross Guarantee, dated October 25, 
2021, granted by Carey Management Inc., Spruce It Up Garden Centre Inc., 
Wallace & Carey Inc., 772921 Alberta Inc., Spruce It Up Land Corp., and Ridge 
Meadows Properties Ltd., to and in favour of Canadian Western Bank. 

(q) “CWB” has the meaning ascribed to such term in the preamble of this Agreement. 

(r) “CWB Loan Documents” means any agreement, document, or instrument related 
or entered into in connection with the CWB Commitment Letter, the CWB 
Guarantee, the CWB Debt, or the CWB Security. 
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(s) “CWB Security” means all liens, charges, pledges, mortgages, covenants, 
security interests, agreements, instruments, documents, and security agreements, 
of any nature or kind, now held or hereafter granted, by any or all of the Obligors, 
to CWB, that secure the payment, performance, or discharge of the CWB Debt, 
including, but not limited to: (i) the General Security Agreement, dated October 25, 
2021, granted by Spruce It Up Garden Centre Inc., to and in favour of Canadian 
Western Bank; (ii) the General Security Agreement, dated October 25, 2021, 
granted by Wallace & Carey Inc., to and in favour of Canadian Western Bank; 
(iii) the General Security Agreement, dated October 25, 2021, granted by Spruce 
It Up Land Corp., to and in favour of Canadian Western Bank; (iv) the General 
Security Agreement, dated October 25, 2021, granted by 772921 Alberta Inc., to 
and in favour of Canadian Western Bank; (v) the General Security Agreement, 
dated October 25, 2021, granted by Ridge Meadows Properties Ltd., to and in 
favour of Canadian Western Bank; (vi) the Land Mortgage, dated October 25, 
2021, granted by 772921 Alberta Inc., Spruce It Up Land Corp., and Ridge 
Meadows Properties Ltd., to and in favour of Canadian Western Bank, in the 
principal amount of $12,000,000; (vii) the Form B Mortgage, dated October 25, 
2021, granted by 772921 Alberta Inc., to and in favour of Canadian Western Bank, 
in the principal amount of $4,600,000; (vii) the General Assignment of Rents and 
Leases, dated October 25, 2021, granted by 772921 Alberta Inc., Spruce It Up 
Land Corp., and Ridge Meadows Properties Ltd., to and in favour of Canadian 
Western Bank. 

(t) “CWB Standstill Period” has the meaning set out in Section 5(c) hereto. 

(u) “DIP Financing” has the meaning set out in Section 12(a) hereto. 

(v) “Disposition Commencement Date” has the meaning set out in Section 13(a) 
hereto. 

(w) “Disposition Period” has the meaning set out in Section 13(a)(i) hereto. 

(x) “Guarantors” has the meaning ascribed to such term in the preamble of this 
Agreement. 

(y) “Indemnified Party” has the meaning set out in Section 13(b) hereto. 

(z) “Insolvency Proceeding” means, as to any person, any proceeding or action 
commenced by or against it under any provision of any Bankruptcy Law. 

(aa) “Mortgaged Collateral” means, in respect of any of the Obligors, any and all of 
their present and after-acquired rights, title, estates and interests, in, to, against, 
or concerning, the lands and real property, legally described as:  

(i) PLAN 7911396 BLOCK 1 LOT 3 EXCEPTING THEREOUT ALL MINES 
AND MINERALS AREA: 1.06 HECTARES (2.62 ACRES) MORE OR 
LESS;  

(ii) PLAN 7911396 BLOCK 1 LOT 4 EXCEPTING THEREOUT ALL MINES 
AND MINERALS AREA: 0.502 HECTARES (1.24 ACRES) MORE OR 
LESS; 
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(iii) PLAN 8031JK BLOCK A LOT 5 EXCEPTING THEREOUT ALL MINES 
AND MINERALS AREA: 7.85 HECTARES (19.4 ACRES) MORE OR 
LESS; 

(iv) PLAN 5235JK BLOCK A EXCEPTING THEREOUT ALL MINES AND 
MINERALS AREA: 8.4 HECTARES (20.75 ACRES) MORE OR LESS; and, 

(v) PIN: 003-862-682 LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE 
DISTRICT PLAN 30698, 

and all buildings, structures, improvements, and fixtures (such as plumbing, 
electrical, lighting, HVAC systems, warehouse racking / shelving  and refrigeration) 
built upon or made to such real property, lands, or premises, from time to time, and 
all Collateral, insurance proceeds, rent, income, and proceeds derived from any 
lease, sale, or disposition thereof. 

(bb) “Obligors” has the meaning ascribed to such term in the preamble of this 
Agreement. 

(cc) “Personal Property Collateral” means all of the respective personal property of 
the Obligors, including, without limitation, all of the Obligors’ cash, cash 
equivalents, goods, inventory, machinery, equipment, intangibles, chattel paper, 
documents of title, instruments, investment property and furniture and all 
Collateral, insurance proceeds, and proceeds thereof, other than the Mortgaged 
Collateral.  

(dd) “Receiver” means interim receiver, receiver, receiver-manager, agent, or other 
similar official or representative, appointed by CIBC, in respect of the Personal 
Property Collateral. 

(ee) “Security” means, collectively, the CWB Security and the CIBC Security. 

(ff) “Waiver & Consent Agreement” means the Mortgagee’s Waiver and Consent, 
dated October 29, 2021, by and among CWB, 772921 Alberta Inc., Spruce It Up 
Land Corp., Ridge Meadows Properties Ltd., Carey Management Inc., and CIBC. 

2. Interpretation. 

(a) The division of this Agreement into Sections and the insertion of headings are for 
convenience of reference only and do not affect the construction or interpretation 
of this Agreement. The terms “hereof”, “hereunder”, and similar expressions refer 
to this Agreement and not to any particular Section or other portion hereof. Unless 
something in the subject matter or context is inconsistent therewith, references 
herein to Sections are to Sections of this Agreement. 

(b) In this Agreement, words importing the singular number include the plural and vice 
versa and words importing a gender include both genders. The term “including” 
means “including without limiting the generality of the foregoing”. 
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 Consent. 

(a) CWB consents to the granting and existence of the CIBC Security and agrees and 
confirms that no default in connection with the CWB Debt or CWB Security exists 
or will result from the granting of the CIBC Security. 

(b) CIBC consents to the granting and existence of the CWB Security and agrees and 
confirms that no default in connection with the CIBC Debt or CIBC Security exists 
or will result from the granting of the CWB Security. 

 Subordination and Postponement. 

(a) CIBC hereby covenants and agrees that, with respect to the Mortgaged Collateral, 
the CIBC Security and any recovery from the Mortgaged Collateral is hereby 
unconditionally and irrevocably deferred, postponed and, subordinated, in all 
respects, to and in favour of CWB, the CWB Security, and to the prior indefeasible 
repayment, in full, of all of the CWB Debt.  CIBC acknowledges and agrees that 
the subordination and postponement provided for herein is for the benefit of CWB 
and will be enforceable by CWB. 

(b) CWB hereby covenants and agrees that, with respect to the Personal Property  
Collateral, the CWB Security and any recovery from the Personal Property 
Collateral is hereby unconditionally and irrevocably deferred, postponed and, 
subordinated, in all respects, to and in favour of CIBC, the CIBC Security, and to 
the prior indefeasible repayment, in full, of all of the CIBC Debt.  CWB 
acknowledges and agrees that the subordination and postponement provided for 
herein is for the benefit of CIBC and will be enforceable by CIBC.  

(c) Without limiting the generality of the foregoing, the deferments, postponements, 
and subordinations contained herein will be effective notwithstanding: 

(i) the dates of any advances secured by the Security; 

(ii) the time or sequence of giving any notice or the making of any demand in 
respect of the CWB Debt, the Security, or the CIBC Debt, or the 
attachment, registration, perfection, or crystallization of the Security; 

(iii) the granting of any court orders, including any within the CCAA 
Proceedings or any other Insolvency Proceedings or granted pursuant to 
any Bankruptcy Laws; 

(iv) that any of the Security shall be defective, unperfected, or unenforceable, 
for any reason whatsoever; 

(v) the method of perfection of the Security; 

(vi) the provisions of the Security; 

(vii) any invalidity or unenforceability of, or any limitation on, the liability of the 
Obligors; 
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(viii) any defense, compensation, set off or counterclaim which the Obligors may 
have or otherwise assert; 

(ix) any Insolvency Proceedings, including, but not limited to, the CCAA 
Proceedings; 

(x) the taking of any collection, enforcement, or realization proceedings, 
pursuant to the Security, the CWB Debt, or the CIBC Debt; 

(xi) the date of obtaining any judgment or order of any bankruptcy court or any 
court administering any Insolvency Proceeding (including, but not limited 
to the CCAA Proceedings), as to the entitlement or priority of any of CWB 
or CIBC, to any of the Obligors’ Collateral; 

(xii) the giving or failing to give any notice, or the sequence of giving any notice, 
including the giving or failing to give notice of the acquisition of any 
additional Security; 

(xiii) the failure to exercise any power or remedy reserved to (i) CWB, under the 
CWB Commitment Letter, any CWB Security or any other CWB Loan 
Documents or to insist upon strict compliance with any of the terms thereof; 
or, (ii) CIBC, under the CIBC Loan Agreement, any CIBC Security or any 
other CIBC Loan Documents or to insist upon strict compliance with any of 
the terms thereof; 

(xiv) the date or dates of any default or event of default of any of the Obligors; 

(xv) the rules of priority established under any applicable Law; 

(xvi) any waiver, consent, extension, indulgence, or other action, inaction or 
omission by CWB or CIBC or in respect of this Agreement, the CWB Loan 
Documents, the CIBC Loan Documents, the CWB Debt, the CIBC Debt or 
the Security; 

(xvii) any merger, consolidation, or amalgamation, of any Obligor, into or with, 
any other person or entity; or 

(xviii) any other fact, matter, or defect whatsoever that, except for this Agreement, 
would impact on the respective priorities of the CWB Security or the CIBC 
Security. 

 Standstill 

(a) CIBC shall not, with respect to the Mortgaged Collateral: 

(i) commence, consent to, or join with any other creditor, in any creditor 
proceeding or Insolvency Proceeding (including, but not limited to, the 
CCAA Proceedings) which seek to incorporate or affect any of the 
Mortgaged Collateral; or, 
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(ii) institute or commence any action or proceeding to enforce, collect or 
receive payment of any CIBC Debt or exercise any rights to enforce 
payment of any CIBC Debt, including any action of enforcement, 
realization, foreclosure, collection, seizure, Insolvency Proceeding, or 
execution, including, for certainty, whether as a secured or unsecured 
creditor, 

until the expiry of a period of 180 days (the “CIBC Standstill Period”) after the 
provision of written notice by CIBC to CWB (in accordance with the notice 
provisions hereof and referring to this Agreement and this Section) of the 
occurrence of an event of default or a default under the CIBC Security or the CIBC 
Loan Agreement and that repayment of the entire CIBC Debt has been 
accelerated. 

(b) Notwithstanding Section 5(a) hereof, CIBC may, take any and all actions, steps, or 
proceed with any enforcement concerning the CIBC Debt, or under the CIBC 
Security or any CIBC Loan Documents, as and against the Personal Property 
Collateral.  For clarity the CIBC Standstill Period shall not pertain to, impair, delay, 
or affect, any rights, interests, enforcement, or remedies of CIBC in or against the 
Personal Property Collateral. 

(c) CWB shall not, with respect to the Personal Property Collateral: 

(i) commence, consent to, or join with any other creditor in any creditor 
proceeding or Insolvency Proceeding (excluding the CCAA Proceedings) 
which seeks to incorporate or affect any of the Personal Property Collateral; 
or, 

(ii) institute or commence any action or proceeding to enforce, collect or 
receive payment of any CWB Debt or exercise any rights to enforce 
payment of any CWB Debt, including any action of enforcement, 
realization, foreclosure, collection, seizure or execution, including for 
certainty, whether as a secured or unsecured creditor, 

until the expiry of a period of 180 days (the “CWB Standstill Period”) after the 
provision of written notice by CWB to CIBC (in accordance with the notice 
provisions hereof and referring to this Agreement and this Section) of the 
occurrence of an event of default or a default under the CWB Security or the CWB 
Loan Agreement and that repayment of the entire CWB Debt has been 
accelerated. 

(d) Notwithstanding Section 5(c) hereof, CWB may, take any and all actions, steps, or 
proceed with any enforcement concerning the CWB Debt, or under the CWB 
Security or any CWB Loan Documents, as and against the Mortgaged Collateral.  
For clarity the CWB Standstill Period shall not pertain to, impair, delay, or affect, 
any rights, interests, enforcement, or remedies of CWB in or against the Mortgaged 
Collateral. 
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 Security. 

(a) CIBC hereby: 

(i) acknowledges and agrees that the CWB Security has priority over the CIBC 
Security with respect to all rights and interests in, to, or against all 
Mortgaged Collateral; 

(ii) postpones and subordinates all mortgages, charges, liens, assignments 
and security interests, created in or against the Mortgaged Collateral, by 
the CIBC Security, to the mortgages, charges, liens, assignments and 
security interests in the Mortgaged Collateral created by the CWB Security; 
and 

(iii) agrees to ratify and confirm the subordination and postponement set out 
herein, from time to time, in favour of CWB, as reasonably required by 
CWB, following the written request of CWB therefor. 

(b) CWB hereby: 

(i) acknowledges and agrees that the CIBC Security has priority over the CWB 
Security with respect to all rights and interests in, to, or against all Personal 
Property Collateral; 

(ii) postpones and subordinates all mortgages, charges, liens, assignments 
and security interests, created in or against the Personal Property 
Collateral, by the CWB Security, to the mortgages, charges, liens, 
assignments and security interests in the Personal Property Collateral 
created by the CIBC Security; and 

(iii) agrees to ratify and confirm the subordination and postponement set out 
herein, from time to time, in favour of CIBC, as reasonably required by 
CIBC, following the written request of CIBC therefor. 

(c) The Obligors hereby acknowledge and agree that they have taken notice of the 
foregoing subordinations and postponements by CIBC and CWB and expressly 
consent thereto. 

(d) CWB agrees that the Personal Property Collateral may be stored or utilized at the 
Mortgaged Collateral premises and shall not be deemed a part of same but shall, 
at all times, be considered personal property. 

 No Challenge. 

(a) CIBC will not take, cause or support any other person to take, on its or any other 
lenders under the CIBC Loan Agreement behalf, or support any other person to 
take, any steps, whatsoever, whereby: 

(i) the existence, priority, or validity of any of the CWB Security or CWB Debt 
or the rights or interests of CWB, as set out herein, or under the CWB 
Commitment Letter, the CWB Security, or any other CWB Loan 
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Documents,  in, to, or against, the Mortgaged Collateral, are or will be 
contested, delayed, defeated, impaired or diminished, in any method or 
manner; 

(ii) the Mortgaged Collateral becomes part of or otherwise subject to any 
Insolvency Proceedings, including, but not limited, the CCAA Proceedings; 

(iii) CWB’s priority, rights, title, or interests, in, to, or against the Mortgaged 
Collateral, are in any way impaired; or, 

(iv) any charge, lien, mortgage, or other security interest is granted or 
otherwise deemed or determined to rank in priority to or pari passu with the 
CWB Security, as and against the Mortgaged Collateral. 

Without limiting the generality of the foregoing, CIBC will not, and will not support 
any other person to, challenge, object to, compete with, or impede, in any manner, 
any proceeding commenced by CWB, for the enforcement, by CWB, of the CWB 
Security or CWB Debt, as and against the Mortgaged Collateral in accordance with 
applicable law, provided that the proceeds of any such enforcement are distributed 
in accordance with the priorities set out herein. 

(b) CWB will not take, or cause or support any other person to take, on its or any other 
lenders under the CWB Commitment Letter behalf, or support any other person to 
take, any steps, whatsoever, whereby: 

(i) the existence, priority, or validity of any of the CIBC Security or CIBC Debt 
or the rights or interests of CIBC, as set out herein, or under the CIBC  
Security, or any other CIBC Loan Documents, in, to, or against, the 
Personal Property Collateral are or will be contested, delayed, defeated, 
impaired or diminished, in any method or manner; 

(ii) the Personal Property Collateral becomes part of or otherwise subject to 
any Insolvency Proceedings (excluding the CCAA Proceedings); 

(iii) CIBC’s priority, rights, title, or interests, in, to, or against the Personal 
Property Collateral, is in any way impaired; or, 

(iv) any charge, lien, mortgage, or other security interest is granted or 
otherwise deemed or determined to rank in priority to or pari passu with the 
CIBC Security, as and against the Personal Property Collateral. 

Without limiting the generality of the foregoing, CWB will not, and will not support 
any other person to, challenge, object to, compete with, or impede, in any manner, 
any proceeding commenced by CIBC, for the enforcement, by CIBC, of the CIBC 
Security or CIBC Debt, as and against the Personal Property Collateral in 
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accordance with applicable law, provided that the proceeds of any such 
enforcement are distributed in accordance with the priorities set out herein. 

 Liquidation, Dissolution, Bankruptcy, etc. 

(a) In the event of distribution, division or application, partial or complete, voluntary or 
involuntary, by operation of law or otherwise, of all or any part of the Mortgaged 
Collateral or the proceeds thereof, to creditors in connection with any Insolvency 
Proceeding, CWB will be entitled to receive payment in full of the CWB Debt before 
CIBC is entitled to receive any direct or indirect payment or distribution arising from 
or in connection with the Mortgaged Collateral.  In connection with any such 
Insolvency Proceeding, CWB will be entitled to receive directly, for application in 
accordance with the provisions of the CWB Loan Documents, any and all 
payments from the proceeds of the Mortgaged Collateral, of any kind or character, 
whether in cash or other assets. To the extent any payment of CWB Debt is 
determined to be a fraudulent preference or otherwise preferential, set aside, or 
required to be paid to a trustee, Receiver, court-appointed receiver, monitor, 
creditor, or other similar person, then if such payment is recoverable by or paid 
over to, such trustee, Receiver, court-appointed receiver, monitor, creditor, or other 
similar person, the CWB Debt or part thereof originally intended to be satisfied will 
be deemed to be reinstated and outstanding as if such payment had not occurred 
provided that, if CWB acquires an ownership or possessory interest in any of the 
Mortgaged Collateral pursuant to the exercise of its rights under the CWB Security 
or any other document executed by any Obligors or under applicable law, CIBC or 
its agents, representatives, Receiver, or invitees or any Receiver or other similar 
official appointed by CIBC, in respect of the Personal Property Collateral, may 
enter upon the applicable Mortgaged Collateral premises, at any time, without any 
interference by CWB to inspect or remove any or all of the Personal Property 
Collateral (other than any Mortgaged Collateral forming part thereof), including, 
without limitation, by public auction or private sale pursuant to the provision of 
Section 13(b) hereto. 

(b) In the event of distribution, division or application, partial or complete, voluntary or 
involuntary, by operation of law or otherwise, of all or any part of the Personal 
Property Collateral or the proceeds thereof, to creditors in connection with any 
Insolvency Proceeding, CIBC will be entitled to receive payment in full of the CIBC 
Debt before CWB is entitled to receive any direct or indirect payment or distribution 
arising from or in connection with the Personal Property Collateral.  In connection 
with any such Insolvency Proceeding, CIBC will be entitled to receive directly, for 
application in accordance with the provisions of the CIBC Loan Documents, any 
and all payments from the proceeds of the Personal Property Collateral, of any 
kind or character, whether in cash or other assets. To the extent any payment of 
CIBC Debt is determined to be a fraudulent preference or otherwise preferential, 
set aside, or required to be paid to a trustee, Receiver, court-appointed receiver, 
monitor, creditor, or other similar person, then if such payment is recoverable by 
or paid over to, such trustee, Receiver, court-appointed receiver, monitor, creditor, 
or other similar person, the CIBC Debt or part thereof originally intended to be 
satisfied will be deemed to be reinstated and outstanding as if such payment had 
not occurred. 
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(c) If any of the provisions of this Section 8 are stayed or otherwise rendered 
ineffective during the currency of any Insolvency Proceedings, such provision shall 
be deemed to be fully reinstated without any action by or on behalf of CWB or 
CIBC on the discharge of the relevant Obligor(s), with each such affected provision 
having retroactive effect to the date that it was rendered ineffective. 

 Payments Received. 

(a) If, prior to the CWB Debt Repayment Date (including as a result of CWB Debt 
being deemed to be reinstated, as set out in Section 8), CIBC or any person on its 
behalf receives any payment from or distribution or proceeds derived from any of 
the Mortgaged Collateral, then CIBC will, and will cause such other person to, 
receive and hold such payment or distribution, in trust, for the benefit of CWB and 
promptly pay the same over or deliver to CWB in precisely the form received by 
CIBC or such other person on its behalf (except for any necessary endorsement 
or assignment) and such payment or distribution will be paid over to CWB. CWB 
shall apply such payment or distribution to the repayment of the CWB Debt. 

(b) If, prior to the CIBC Debt Repayment Date (including as a result of CIBC Debt 
being deemed to be reinstated, as set out in Section 8), CWB or any person on its 
behalf receives any payment from or distribution or proceeds derived from any of 
the Personal Property Collateral, then CWB will, and will cause such other person 
to, receive and hold such payment or distribution, in trust, for the benefit of CIBC 
and promptly pay the same over or deliver to CIBC in precisely the form received 
by CWB or such other person on its behalf (except for any necessary endorsement 
or assignment) and such payment or distribution will be paid over to CIBC. CIBC 
shall apply such payment or distribution to the repayment of the CIBC Debt.  

 CWB’s Rights. CIBC agrees that at all times prior to the CWB Debt Repayment Date, 
CWB will be entitled to deal with the Mortgaged Collateral in accordance with the terms of 
the CWB Commitment Letter, the CWB Guarantee, the CWB Security, and the CWB Loan 
Documents, and nothing herein will (i) prevent, restrict or limit CWB in any manner from 
exercising all or any part of CWB’s rights and remedies against the Mortgaged Collateral, 
(ii) prejudice or impair the rights of CWB to enforce the subordination provided in this 
Agreement, or (iii) affect or impair the obligations of CIBC, as provided in this Agreement. 
Without limiting the generality of the foregoing, CIBC agrees that: 

(a) CWB, without diminishing the obligations of CIBC hereunder, may grant time or 
other indulgences to the Obligors and any other person or persons now or 
hereafter liable to CWB in respect of the payment of the CWB Debt, and CWB may 
give up, modify, vary, exchange, renew or abstain from enforcing the CWB 
Security, in whole or in part, and may discharge any part or parts of or accept any 
composition or arrangements or realize upon any Mortgaged Collateral when and 
in such manner as CWB may think expedient; 

(b) CIBC will not be released or exonerated from its obligations hereunder by 
extension of time periods or any other forbearance, whatsoever, whether as to 
time, performance or otherwise or by any release, discharge, loss or alteration in 
or dealing with all or any part of the CWB Debt, the CWB Commitment Letter, the 
CWB Security, the CWB Loan Documents, or any part thereof or by any failure or 
delay in giving any notice required under this Agreement, the CWB Commitment 
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Letter, other CWB Loan Documents, the CWB Debt or the CWB Security or any 
part thereof, or by any modification or alteration of the CWB Commitment Letter, 
the CWB Loan Documents, the CWB Debt, or the CWB Security or any part 
thereof; 

(c) CWB will be entitled to advance its own money as it sees fit in order to preserve 
or protect the Mortgaged Collateral or any part thereof or maximize the recovery 
thereof, and all such sums advanced to the extent reasonably advanced for such 
purposes, will constitute part of the CWB Debt and will be secured by the CWB 
Security; and, 

(d) CWB is entitled to amend, supplement, modify, restate or replace the CWB 
Commitment Letter, any other CWB Loan Documents or any of the CWB Security. 

 CIBC’s Rights. CWB agrees that at all times prior to the CIBC Debt Repayment Date, 
CIBC will be entitled to deal with the Personal Property Collateral in accordance with the 
terms of the CIBC Loan Agreement, the CIBC Security, and the CIBC Loan Documents 
and nothing herein will (i) prevent, restrict or limit CIBC in any manner from exercising all 
or any part of CIBC’s rights and remedies against the Personal Property Collateral, (ii) 
prejudice or impair the rights of CIBC to enforce the subordination provided in this 
Agreement, or (iii) affect or impair the obligations of CWB, as provided in this Agreement. 
Without limiting the generality of the foregoing, CWB agrees that: 

(a) CIBC, without diminishing the obligations of CWB hereunder, may grant time or 
other indulgences to the Obligors and any other person or persons now or 
hereafter liable to CIBC in respect of the payment of the CIBC Debt, and CIBC 
may give up, modify, vary, exchange, renew or abstain from enforcing the CIBC 
Security, in whole or in part, and may discharge any part or parts of or accept any 
composition or arrangements or realize upon any Personal Property Collateral 
when and in such manner as CIBC may think expedient; 

(b) CWB will not be released or exonerated from its obligations hereunder by 
extension of time periods or any other forbearance whatsoever, whether as to time, 
performance or otherwise or by any release, discharge, loss or alteration in or 
dealing with all or any part of the CIBC Debt, the CIBC Loan Agreement, the CIBC 
Security, the CIBC Loan Documents, or any part thereof or by any failure or delay 
in giving any notice required under this Agreement, the CIBC Loan Agreement, 
other CIBC Loan Documents, the CIBC Debt or the CIBC Security or any part 
thereof, or by any modification or alteration of the CIBC Loan Agreement, the CIBC 
Loan Documents, the CIBC Debt, or the CIBC Security or any part thereof; 

(c) CIBC will be entitled to advance its own money as it sees fit in order to preserve 
or protect the Personal Property Collateral or any part thereof or maximize the 
recovery thereof, and all such sums advanced to the extent reasonably advanced 
for such purposes, will constitute part of the CIBC Debt and will be secured by the 
CIBC Security; and, 

(d) CIBC is entitled to amend, supplement, modify, restate or replace the CIBC Loan 
Agreement, any other CIBC Loan Documents or any of the CIBC Security. 
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 DIP Financing / Charges. 

(a) In the event of an Insolvency Proceeding affecting the Mortgaged Collateral, 
whether voluntary or involuntary, CIBC shall not propose, agree to provide, or 
support any debtor in possession financing (a “DIP Financing”) which is secured 
by a charge, lien, mortgage, or other security interest that ranks in priority to or pari 
passu with the CWB Security, as and against the Mortgaged Collateral, including 
but in no way limited to, as part of any Insolvency Proceeding or the CCAA 
Proceedings.  In the event that any DIP Financing is granted or otherwise obtained 
and which affects, attaches to, or is in any way secured against the Mortgaged 
Collateral and is or has been provided, in whole or in part, by CIBC, CIBC shall 
agree to seek any orders and relief as may be necessary to ensure that all such 
DIP Financing is fully subordinated in respect of the Mortgaged Collateral to and 
in favour of CWB, the CWB Security and CWB Loan Documents, and the 
indefeasibly repayment of the CWB Debt. 

(b) In the event of an Insolvency Proceeding affecting the Personal Property 
Collateral, whether voluntary or involuntary, CWB shall not propose, agree to 
provide, or support any DIP Financing which is secured by a charge, lien, 
mortgage, or other security interest that ranks in priority to or pari passu with the 
CIBC Security, as and against the Personal Property Collateral, including but in no 
way limited to, as part of any Insolvency Proceeding or the CCAA Proceedings. In 
the event that any DIP Financing is granted or otherwise obtained and which 
affects, attaches to, or is in any way secured against the Personal Property  
Collateral and is or has been provided, in whole or in part, by CWB, CWB shall 
agree to seek any orders and relief as may be necessary to ensure that all such 
DIP Financing is fully subordinated in respect of the Personal Property Collateral 
to and in favour of CIBC, the CIBC Security and CIBC Loan Documents, and the 
indefeasibly repayment of the CIBC Debt. 

 Disposition Period with Respect to Personal Property Collateral. 

(a) From and after the earlier of the date (the “Disposition Commencement Date”): 
(a) of the expiry of any demand issued by CWB to an Obligor in connection with 
the CWB Security or any other document executed by any Obligor; or, (b) CWB 
acquires an ownership or possessory interest in one or more of the Mortgaged 
Collateral, pursuant to the exercise of its rights under the CWB Security or any 
other document executed by any Obligor or under applicable law, CWB will permit, 
or continue to permit, CIBC and its representatives and invitees and any Receiver 
to occupy and remain on the Mortgaged Collateral premises, provided, that: 

(i) such occupation (the “Disposition Period”) shall not exceed ninety (90) 
days (not counting any days during which an injunction has been granted 
which prohibits or prevents CIBC and CWB from enforcing their Security) 
from the earlier to occur of: (A) the date CIBC receives a written notice from 
CWB that the Disposition Commencement Date has occurred, or (B) the 
date CIBC enforces its security interests in the Personal Property Collateral 
located on the Mortgaged Collateral premises; 

(ii) for the actual period of occupancy by CIBC, CIBC will pay to CWB the basic 
market rent for the applicable Mortgaged Collateral premises, pro-rated on 
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a per diem basis, determined on a 30 day month, and shall retain liability 
and property insurance coverage and provide to CWB evidence thereof; 
and, 

(iii) such amounts paid by CIBC shall be calculated without inclusion of any 
adjustments, indemnity payments, debt service, or similar amounts 
payable under the CWB Loan Documents for default, holdover status, or 
other similar charges. 

(b) CIBC shall indemnify CWB and CWB’s respective shareholders, affiliates, officers, 
directors, employees and agents (each an “Indemnified Party”), on demand 
against any and all losses, claims, cost recovery actions, damages (which, for 
greater certainty, shall not include punitive, special, indirect, consequential or 
punitive damages asserted by the Indemnified Party against CIBC), expenses and 
liabilities of whatsoever nature or kind and all reasonable out-of-pocket expenses 
which any such Indemnified Party may sustain or incur to the extent sustained or 
incurred as a consequence of the action of or failure to take any action by CIBC, 
any Receiver, or their respective shareholders, affiliates, officers, directors, 
employees or agents during, and solely in connection with, any period of 
occupation of the Mortgaged Collateral by CIBC or any Receiver. This indemnity 
will (i) survive for 2 years from the date of any termination of this Agreement or 
from the last day of any Disposition Period, and (ii) not apply to (A) any Indemnified 
Party with respect to obligations directly caused by the gross negligence or wilful 
misconduct on the part of such Indemnified Party or, for certainty, which are not 
sustained or incurred as a consequence of the action or inaction of CIBC, any 
Receiver or their respective shareholders, affiliates, officers, directors, employees 
or agents in connection with the occupation by CIBC or any Receiver of the 
Mortgaged Collateral; and, (B) any diminution in value of the Mortgaged Collateral 
caused by (i) the absence of any Personal Property Collateral removed from the 
Mortgaged Collateral, (ii) CIBC’s occupation of the Mortgaged Collateral, in 
accordance with the terms and conditions herein, or (iii) ordinary wear or tear of 
the Mortgaged Collateral. 

(c) During any Disposition Period, (a) CIBC its representatives and invitees and any 
Receiver may inspect, repossess, remove and otherwise deal with the Personal 
Property Collateral (other than any Mortgaged Collateral forming part thereof), and 
CIBC may advertise and conduct public auctions or private sales of the Personal 
Property Collateral at the Mortgaged Collateral premises, in each case without 
interference by CWB or liability of CIBC (other than in accordance with the terms 
and conditions herein) and (b) CIBC shall make the Mortgaged Collateral premises 
available for inspection by CWB and prospective tenants or purchasers and shall 
cooperate in CWB’s reasonable efforts to lease or sell the Mortgaged Collateral 
premises. If CIBC conducts a public auction or private sale of the Personal 
Property Collateral at the Mortgaged Collateral premises, CIBC shall use 
reasonable efforts to notify CWB first and to hold such auction or sale in a manner 
which would not unduly disrupt CWB’s use, sale, or enforcement efforts, of or 
against the Mortgaged Collateral. 

(d) CIBC shall promptly repair, at CIBC’s expense, any physical damage to the 
Mortgaged Collateral actually caused by the conduct of CIBC’s or any Receiver’s: 
(i) occupation of the Mortgaged Collateral; or (ii) any auction or sale or any removal 
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of Personal Property Collateral by or through CIBC or any Receiver or other agent, 
representative, or appointed party under the CIBC Security (ordinary wear and tear 
excluded in each instance). Neither CIBC nor any lender shall be liable for any 
diminution in value of the Mortgaged Collateral caused by the absence of any 
Personal Property Collateral removed, and neither CIBC nor any lender shall have 
any duty or obligation to remove or dispose of any Personal Property Collateral or 
any other property left on the Premises by a Obligor other than the removal of any 
Personal Property Collateral which constitutes waste or garbage (or would do so 
if left on the Mortgaged Collateral premises and not promptly removed) following 
any period of occupation of the Mortgaged Collateral by CIBC or any Receiver.  

 Representations and Warranties. 

(a) CWB hereby represents and warrants to CIBC, and acknowledges and agrees that 
CIBC is relying upon such representations and warranties in connection with CIBC 
entering into this Agreement, that: 

(i) it has all necessary power and authority to enter into this Agreement; and, 

(ii) this Agreement constitutes a valid and legally binding obligation, 
enforceable against it in accordance with its terms, subject however, to 
limitations with respect to enforcement imposed by Bankruptcy Law and 
subject to general equitable principles. 

(b) CIBC hereby represents and warrants to CWB, and acknowledges and agrees that 
CWB is relying such representations and warranties in connection with CWB 
entering into this Agreement, that: 

(i) it has all necessary power and authority to enter into this Agreement; 

(ii) CIBC is the agent for and on behalf of the various lenders, as set out and 
contemplated in under the CIBC Loan Agreement, the CIBC Security, and 
the CIBC Loan Documents, and is authorized to enter into and perform all 
obligations and covenants contained herein, as agent for and on behalf of 
such lenders; and, 

(iii) this Agreement constitutes a valid and legally binding obligation, 
enforceable against it under the CIBC Loan Agreement, the CIBC Security, 
and the CIBC Loan Documents, in accordance with its terms, subject 
however to limitations with respect to enforcement imposed by Bankruptcy 
Law and subject to general equitable principles. 

 Notices. Any demand, notice or communication to be made or given by any party hereto 
to any other party shall be in writing and may be given by personal delivery or, except 
during any period when postal service is interrupted, by prepaid registered mail or by e-
mail, addressed as follows: 

(a) To CWB: 
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Canadian Western Bank 
4991 No. 3 Road 
Richmond, BC V6X 2C3 

Attention: Dean Chan, CPA, CMA 
Telephone No.: 604-443-5119 
Email: Dean.Chan@cwbank.com  

(b) To CIBC: 

Canadian Imperial Bank of Commerce 
CIBC Square, 81 Bay Street, 10th Floor 
Toronto, ON M5J 0E7 Attention:  Senior Director, Portfolio Management 
Facsimile: (416) 861-9422 
 
with a copy to: 

Canadian Imperial Bank of Commerce  
CIBC Square, 81 Bay Street, 10th Floor 
Toronto, ON M5J 0E7 Attention:  Nick Chan 
Facsimile: 416.304.4573 
Email: nick.chan@cibc.com 
 

(c) To the Obligors: 

Carey Management Inc. 
5445 – 8th Street NE 
Calgary, AB  T2K 5R9 
Attention: Pat Carey  
Facsimile: (403) 295-7350 

and if given by registered mail shall be deemed to have been received by the party to whom it 
was addressed on the date falling four (4) business days following the date upon which it has 
been deposited in the post office with postage and cost of registration prepaid, and if personally 
delivered or transmitted by e-mail it shall be deemed to be received on the date of delivery or 
transmission, as the case may be, except demands, notices or communications delivered or 
transmitted after 2:00 PM (Mountain Standard Time), which shall be deemed to have been 
received on the next business day. Any of the parties may change the address designated from 
time to time, by notice in writing to the other parties hereto. 

 General. 

(a) As long as any of the indebtedness of the Obligors to either CWB or CIBC remains 
outstanding and until CWB or CIBC, by written agreement, have terminated this 
Agreement, the Obligors will stand possessed of the Mortgaged Collateral, so 
charged for CWB and CIBC, in accordance with their respective interests and 
priorities, as herein set out. 

(b) The Obligors consent to CWB and CIBC advising each other of the particulars of 
the indebtedness of the Obligors owing to CWB and CIBC and exchanging any 
other financial information they deem relevant.  Neither CWB nor CIBC will have 
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or incur any liability to the Obligors for providing such information, nor for any direct 
or indirect consequences resulting from doing so. 

(c) The parties will do all things necessary from time to time to give full effect to this 
Agreement. No consent of the Obligors will be necessary to any amendment of the 
terms of this Agreement by CWB and CIBC. 

(d) CWB and CIBC shall allow the other and their respective agents access at all 
reasonable times to any Collateral of the Obligors, upon which the other Lender 
has a charge or security interest to view the same and access to make copies of 
or extracts from any books of account and all records, ledgers, reports, documents, 
and other writings relating to such property and assets. 

(e) The provisions of this Agreement shall in all respects be a continuing agreement 
and shall remain in full force and effect until: (i) the final and indefeasible payment 
in cash and performance in full and satisfaction of the indebtedness and 
obligations of the Obligors to CWB or to CIBC, and the termination of any obligation 
of CWB or CIBC to make available any credit facilities to the Obligors; and, (ii) the 
termination of all corresponding instruments or other documents giving rise to or 
governing the indebtedness and obligations of the Obligors to such party. 

(f) CIBC hereby authorizes CWB or CWB’s solicitors to file any documents, 
statements, or instruments, to reflect the postponement and subordination 
contemplated herein. 

(g) Neither CWB nor CIBC shall sell, transfer, assign or otherwise deal with any of 
their interests in the Mortgaged Collateral, without first obtaining from the proposed 
transferee, assignee or chargee an agreement whereby the proposed transferee, 
assignee or chargee agrees to be bound by the provisions hereof. 

(h) This Agreement shall enure to the benefit of and be binding upon the parties hereto 
and their respective successors and permitted assigns, 

(i) This Agreement may be executed in counterpart. Each counterpart when executed 
will be deemed to be an original and all counterparts together will constitute one 
agreement, to be effective as of the Effective Date. 

(j) Any party may deliver an executed signature page to this Agreement by electronic 
transmission and such delivery will be as effective as delivery of a manually 
executed copy of the Agreement by such party. 

(k) This Agreement will be interpreted in accordance with the laws of the Province of 
Alberta and the courts of Alberta will have non-exclusive jurisdiction over any 
dispute related to it. 

(l) The parties hereto agree that this Agreement shall replace in all respects the 
Waiver & Consent Agreement and the Waiver & Consent Agreement shall be 
terminated and of no further force and effect.  
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IN WITNESS WHEREOF the parties hereto have executed this agreement as of 
the date first written above. 

  CANADIAN WESTERN BANK 
    
    
 By:   

  Name: 
Title: 

 

    
 By:   

  Name:  
  Title:  

 
 

  CANADIAN IMPERIAL BANK OF 
COMMERCE, AS AGENT 

   
   
 By:  

  Name: 
  Title: 
   
 By:  

  Name: 
  Title: 

 
 

  CAREY MANAGEMENT INC. 
   
   
 By:  

  Name: 
  Title: 
   
 By:  

  Name: 
  Title: 

 
 

  WALLACE & CAREY INC. 
   
   
 By:  

  Name: 
  Title: 
   
 By:  

  Name: 
  Title: 

Dean Chan, 
VP SAMU

Cameron Kerr
Manager Credit, SAMU
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IN WITNESS WHEREOF the parties hereto have executed this agreement as of 
the date first written above. 

  CANADIAN WESTERN BANK 
    
    
 By:   

  Name: 
Title: 

 

    
 By:   

  Name:  
  Title:  

 
 

  CANADIAN IMPERIAL BANK OF 
COMMERCE, AS AGENT 

   
   
 By:  

  Name: 
  Title: 
   
 By:  

  Name: 
  Title: 

 
 

  CAREY MANAGEMENT INC. 
   
   
 By:  

  Name: 
  Title: 
   
 By:  

  Name: 
  Title: 

 
 

  WALLACE & CAREY INC. 
   
   
 By:  

  Name: 
  Title: 
   
 By:  

  Name: 
  Title: 

Steven Filippi
Authorized Signatory

Anthony Tsuen
Authorized Signatory
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This is Exhibit “K” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 
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COURT FILE NUMBER 2301 - 08305

COURT COURT OF KING’S BENCH OF ALBERTA

JUDICIAL CENTRE CALGARY

IN THE MATTER OF THE COMPANIES’ 
CREDITORS ARRANGEMENT ACT, RSC 
1985, c C-36, as amended 

AND IN THE MATTER OF THE 
COMPROMISE OR ARRANGEMENT OF 
WALLACE & CAREY INC., LOUDON BROS 
LIMITED, and CAREY MANAGEMENT INC.

DOCUMENT SISP ORDER

ADDRESS FOR SERVICE AND CONTACT 
INFORMATION OF PARTY FILING THIS 
DOCUMENT

MILLER THOMSON LLP
3000, 700 - 9th Avenue S.W.
Calgary, AB, Canada T2P 3V4

Attention: James W. Reid / Larry Ellis

Telephone: 403.298.2418 / 416-595-8639
Fax: 403.262.0007
E-mail:  jwreid@millerthomson.com /

lellis@millerthomson.com

File No.:  0221652.0006

DATE ON WHICH ORDER WAS PRONOUNCED: August 23, 2023

NAME OF JUSTICE WHO MADE THIS ORDER: The Honourable Justice Hollins

LOCATION OF HEARING: Calgary Courts Centre

UPON the application of Wallace & Carey Inc., Loudon Bros Limited, and Carey 

Management Inc. (collectively, the “Applicants”), 

AND UPON having read the Application, Affidavit No. 1 of Eric Rolheiser sworn August 

21, 2023 and the Third Report of the Monitor dated August 21, 2023;

Clerk’s Stamp

AO

mailto:jwreid@millerthomson.com
mailto:lellis@millerthomson.com
csclerk
QB Calgary
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AND UPON hearing counsel for the Applicants, counsel for the Monitor, counsel for 

Canadian Imperial Bank of Commerce, counsel for Canadian Western Bank, counsel for 7-

Eleven Canada Inc. (“7-Eleven”), and counsel for other interested parties;  

AND UPON reviewing the Affidavit of Service of Marica Ceko sworn August 21, 2023; 

IT IS HEREBY ORDERED AND DECLARED THAT:

SERVICE

1. The time for service of the notice of application for this order (the “Order”) is hereby 

abridged and this application is properly returnable today. 

DEFINED TERMS

2. Capitalized terms used in this Order and not otherwise defined herein shall have the 

meaning ascribed to them in the SISP (as defined below) or the Amended and Restated 

Initial Order of this Court pronounced June 30, 2023.

APPROVAL OF SALE AND INVESTMENT SOLICITATION PROCESS

3. The sale and investment and solicitation process attached as Appendix “A” to this 

Order (the “SISP”) is hereby approved, subject to such amendments and extensions as 

may be agreed to by the Applicants, in consultation with Alvarez & Marsal Canada 

Securities ULC (“A&M”), the approval of the Monitor, and in accordance with the terms 

of the SISP.

4. The Applicants and A&M, in consultation with the Monitor and the Canadian Imperial 

Bank of Commerce (“CIBC”), are hereby authorized and directed to proceed with the 

SISP and to take such steps as they deems necessary or advisable to carry out and 

perform their obligations under the SISP.

5. The property, assets and undertaking of the wholly owned subsidiary of Carey 

Management Inc., 772921 Alberta Inc. and RET Logistics Inc. shall be included in, and 

form part of the Property as defined in the SISP to the extent such assets relate to the 

business of Wallace & Carey Inc., on the condition and basis that, with respect to any or 

all of the Mortgaged Collateral (as defined in the Subordination and Postponement 

Agreement, made as of July 20, 2023, between Canadian Western Bank (the “CWB”), 
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Carey Management Inc., Spruce It Up Land Corp., Spruce it Up Garden Centre Inc., 

772921 Alberta Inc., and Ridge Meadows Properties Ltd., and CIBC): 

(a) the Mortgaged Collateral shall not be encumbered by or affected, in any way, by 

any of the Charges or any other encumbrances granted in the within proceedings 

in priority to any of CWB’s rights, security interests, remedies, or other interests, 

in, to, or against the Mortgaged Collateral and the costs and expenses of the 

SISP and these proceedings shall not be allocated to CWB or against the 

Mortgaged Collateral in priority to CWB’s rights or interests;

(b) all proceeds derived from the Mortgaged Collateral shall, first, be utilized to repay 

all amounts due and owing by the Applicants or their subsidiaries to CWB 

(collectively, the “CWB Indebtedness”), before paying or deducting any fees, 

costs, or expenses associated or incurred in connection with the SISP, the within 

CCAA proceedings, or under any Charges granted in the within proceedings, 

with the sole exception of any fees, costs, or expenses which CWB has 

expressly agreed to;

(c) all parties involved in the marketing and sale of the Mortgaged Collateral shall 

work together co-operatively to keep each other apprised of any offers received 

for the Mortgaged Collateral; and,

(d) a sale of any Mortgaged Collateral in the SISP may only be completed if:

(i) the Potential Bidder under such transaction submitted an LOI that sets 

out an allocation of proceeds to such Mortgaged Collateral (the “RE 
Proceeds Allocation”) that either (y) contemplated the repayment in full 

of the CWB Indebtedness; or (z) was consented to by CWB; and

(ii) the Final Agreement includes an allocation of proceeds to such 

Mortgaged Collateral that is the same as or higher than the RE Proceeds 

Allocation.

6. The SISP may be amended and the timelines prescribed therein may be extended by

the Applicants, in consultation with A&M and with the approval of the Monitor and in

accordance with the additional terms and conditions of the SISP.



- 4 -

71660285.1

7. The Applicants, the Monitor, and A&M, and their respective affiliates, partners, 

employees, representatives and agents shall have no liability with respect to any and all 

losses, claims, damages or liabilities, of any nature or kind, to any person in connection 

with or as a result of the SISP, except to the extent such losses, claims, damages or 

liabilities result from the gross negligence or willful misconduct of the Applicants, the 

Monitor, and A&M, as applicable, in performing their respective obligations under the 

SISP, as determined by this Court.

8. The Applicants, the Monitor, and A&M, and their respective counsel, if applicable, be 

and are hereby authorized but not obligated, to serve or distribute this SISP Order, any 

other materials, orders, communication, correspondence or other information as may be 

necessary or desirable in connection with the SISP to any Person or interested party that 

A&M, the Applicants, and the Monitor consider appropriate.

9. 7-Eleven is hereby granted a right of first refusal to purchase tangible non-inventory 

Property that has not been realized upon at the time of payment in full of the outstanding 

indebtedness of CIBC.

PIPEDA

10. Pursuant to clause 7(3)(c) of the Personal Information Protection and Electronic 

Documents Act (Canada), A&M, the Applicants and the Monitor are hereby authorized 

and permitted to disclose and transfer to each potential bidder (collectively, the 

“Potential Bidders”) and to their advisors, if requested by such Potential Bidders, 

personal information of identifiable individuals, including, without limitation, all human 

resources and payroll information in the Applicants’ records pertaining to its past and 

current employees, but only to the extent desirable or required to negotiate or attempt to 

complete a sale of the Property (“Sale”) or investment in the Business (“Investment”). 

Each Potential Bidder to whom such personal information is disclosed shall maintain and 

protect the privacy of such information and limit the use of such information to its 

evaluation of the Sale or Investment, and if it does not complete a Sale or Investment, 

shall return all such information to A&M, on behalf of the Applicants, or in the alternative 

destroy all such information. The Successful Bidder(s) shall maintain and protect the 

privacy of such information and, upon closing of the transaction contemplated in the 

Successful Bid(s), shall be entitled to use the personal information provided to it that is 
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related to the Property of Business acquired pursuant to the Sale or invested in pursuant 

to the Investment in a manner which is in all material respects identical to the prior use 

of such information by the Applicants, and shall return all other personal information to 

A&M and the Applicants, or ensure that all other personal information is destroyed.

GENERAL

11. The Applicants or the Monitor may from time to time apply to this Court for advice and 

directions in the discharge of its powers and duties under this Order or under the SISP.

12. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or 

administrative body having jurisdiction in Canada or in the United States, to give effect to 

this Order and to assist the Applicants, A&M, and the Monitor, and their respective 

agents in carrying out the terms of this Order. All courts, tribunals, regulatory and 

administrative bodies are hereby respectfully requested to make such orders and to 

provide such assistance to the Applicants, A&M, and to the Monitor, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order, to grant 

representative status to the Monitor in any foreign proceeding, or to assist the 

Applicants, A&M, and the Monitor and their respective agents in carrying out the terms of 

this Order. 

13. The Applicants and the Monitor are at liberty and are hereby authorized and empowered 

to apply to any court, tribunal, regulatory or administrative body, wherever located, for 

the recognition of this Order and for assistance in carrying out the terms of this Order.

14. Any interested party (including the Applicants and the Monitor) may apply to this Court to 

vary or amend this Order on not less than seven (7) days’ notice to any other party or 

parties likely to be affected by the order sought or upon such other notice, if any, as this 

Court may order.

15. This Order and all of its provisions are effective as of 12:01 a.m. Mountain Standard 

Time on the date of this Order.

Justice of the Court of King’s Bench of Alberta
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Sale and Investment Solicitation Process 

Introduction 

1. On June 22, 2023, Wallace & Carey Inc., Loudon Bros Limited, and Carey Management 
Inc. (collectively, the “Applicants”) were granted an initial order (as amended or 
amended and restated from time to time, the “Initial Order”) under the Companies’ 
Creditors Arrangement Act (the “CCAA” and the “CCAA Proceedings”) by the Court 
of King’s Bench of Alberta (the “Court”). The Initial Order (which was amended and 
restated on June 30, 2023), among other things:  

(a) stayed all proceedings against the Applicants, their assets and their respective 
directors and officers, other than those proceedings, rights and claims that are 
expressly unaffected under the Initial Order;  

(b) appointed KSV Restructuring Inc. as the monitor of the Applicants (in such 
capacity, the “Monitor”); and 

(c) authorized the Applicants to continue to utilize their cash management system and 
draw funds from the revolving asset-based loan facility (the “Loan Facility”) 
established by Canadian Imperial Bank of Commerce (the “Lender”), and 
granted a charge in favour of the Lender to secure the amounts outstanding from 
time to time under or in connection with the Loan Facility. 

2. On August 23, 2023, the Court granted an order (the “SISP Order”), among other things: 
(a) authorizing the Applicants to pursue all avenues of sale of or investment in their 
assets or business, in whole or in part, subject to the Court’s prior approval of any 
material sale or refinancing; and (b) approving this sale and investment solicitation 
process (the “SISP”). 

3. Also on August 23, 2023, the Court granted an ancillary order, among other things, 
approving the engagement of Alvarez & Marsal Canada Securities ULC (“A&M”) as 
financial advisor and authorizing the Applicants to conduct the SISP with the assistance 
of A&M, in coordination with the Monitor and in consultation with the Lender, pursuant 
to the SISP Order. Throughout this SISP, any reference to a step or action required of the 
Applicants is deemed to include the Applicants acting in consultation and co-operation 
with A&M with respect to such step or action. 

4. The SISP is intended to solicit interest in, and opportunities for, a sale of, or investment 
in, all or part of the Applicants’ business and operations (collectively, the “Business”), 
including the assets (collectively, the “Applicants’ Property”) of the Applicants (the 
“Opportunity”). Certain property that is necessary to operate the Applicants’ Business as 
a going concern is owned by wholly owned subsidiaries of the Applicants, the shares of 
which constitute Applicants’ Property subject to the CCAA Proceedings (“Non-CCAA 
Property”, and together with the Applicants’ Property, the “Property”)). Information 
regarding the Non-CCAA Property will be made available to Potential Bidders (as 
defined herein), and such Non-CCAA Property will, subject to the approval of the Court, 
be brought within the CCAA Proceedings or other proceedings, if required to facilitate a 
Transaction (as defined herein). 
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5. The Opportunity may include one or more transactions involving the restructuring, 
recapitalization or other form of reorganization of the Business as a going concern or a 
sale of all, substantially all or one or more components of the Business and Property as a 
going concern or otherwise, or some combination thereof (each, a “Transaction”). 

6. The Applicants intend to provide all qualified interested parties with an opportunity to 
participate in the SISP. 

Stalking Horse Bid 

7. In accordance with the terms of a letter of agreement dated August 10, 2023 between 7-
Eleven Canada, Inc. (“7-Eleven”), Wallace & Carey Inc., and the Lender, 7-Eleven has 
the exclusive option, within 30 days of the date of the SISP Order, to determine whether 
it wishes to submit a Stalking Horse Agreement (a “Stalking Horse Bid”). In the event 
that 7-Eleven exercises its option to submit a Stalking Horse Bid, the Applicants, in 
consultation with the Monitor,  shall expeditiously negotiate the terms of the Stalking 
Horse Agreement with 7-Eleven, and if concluded on terms acceptable to 7-Eleven, the 
Applicants, the Lender and the Monitor, shall bring an application before the Court 
seeking the approval of the Stalking Horse Bid as well as any amendments to the SISP 
that may be required. Until such time as 7-Eleven confirms that it will not be a Bidder in 
the SISP, 7-Eleven will not be entitled to any information concerning the SISP, including 
the identity of the Potential Bidders (as defined below), the number of Potential Bidders, 
or any other material aspect of the SISP.  For greater certainty, this shall not prohibit 7-
Eleven from meeting with Potential Bidders in the context of their due diligence.  

Opportunity 

8. This document describes the SISP, including the manner in which individuals, 
corporations, limited and unlimited liability companies, general and limited partnerships, 
associations, trusts, unincorporated organizations, joint ventures, governmental 
organizations or other entities (each, a “Person”) may gain access to or continue to have 
access to due diligence materials concerning the Applicants, the Property and the 
Business, how bids involving the Applicants, the Property or the Business will be 
submitted to and dealt with by the Applicants, in consultation with the Monitor and the 
Lender, and how Court approval will be sought in respect of a Transaction (or 
Transactions) involving the Applicants, the Business or the Property. 

9. The SISP contemplates a two-stage process that involves the submission by interested 
parties of binding offers on or before the Bid Deadline (as defined below).  

10. Except to the extent otherwise set forth in a definitive sale or investment agreement with 
a successful bidder, any sale of the Property or investment in the Business will be on an 
“as is, where is” basis and without surviving representations or warranties of any kind, 
nature, or description by A&M, the Monitor, the Applicants, or any of their respective 
agents, advisors or estates, and, in the event of a sale, all of the right, title and interest of 
the Applicants or their subsidiaries, as applicable, in and to the Property to be acquired 
will be sold free and clear of all pledges, liens, security interests, encumbrances, claims, 
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charges, options, and interests therein and thereon pursuant to Court orders, to the extent 
that the Court deems it appropriate to grant such relief and except as otherwise provided 
in such Court orders. 

11. In this SISP: (a) “Business Day” means any day (other than Saturday or Sunday) that 
banks are open for business in Calgary, Alberta, and if any deadline date referred to in 
this SISP falls on a day that is not a Business Day, then such date shall be extended until 
the next Business Day; and (b) the words “include”, “includes” and “including” shall be 
deemed to be followed by the phrase, “without limitation”. 

Timeline 

12. The following table sets out the key milestones under the SISP: 

 

Milestone Deadline 

Obtain Order granted by the Court in the 
CCAA proceedings approving the SISP 

August 23, 2023 

SISP Launch Date August 30, 2023 

Phase I Bid Deadline October 5, 2023 

Phase II Bid Deadline November 2, 2023 

Hearing of the Transaction Approval 
Motion (as defined below) 

As soon as practicable and based 
on Court availability 

Closing of the Transaction(s) On or before December 4, 2023 

13. Subject to any order of the Court providing otherwise, and subject to section 7 above, the 
dates set out in the SISP may be extended by the Applicants,  with the approval of the 
Monitor and the Lender. 

Solicitation of Interest: Notice of the SISP 

14. As soon as reasonably practicable, but in any event by no later than August 25, 2023: 

(a) A&M, in consultation with the Applicants and the Monitor, will prepare a list of 
initial potential bidders, including: (i) parties that have approached the Applicants, 
Monitor or Lender indicating an interest in the Opportunity; and (ii) local and 
international strategic and financial parties who the Applicants, in consultation 
with the Monitor, believe may be interested in purchasing all or part of the 
Business or Property or investing in the Applicants pursuant to the SISP 
(collectively, “Known Potential Bidders”); 
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(b) The Monitor will arrange for a notice of the SISP (the “Notice”) to be published 
in Insolvency Insider, the Monitor’s website, and any other newspaper or journal 
as the Applicants, in consultation with the Monitor, considers appropriate, if any; 
and 

(c) A&M, in consultation with the Applicants and the Monitor, will prepare: (i) a 
process summary (the “Teaser Letter”) describing the Opportunity, outlining the 
process under the SISP and inviting recipients of the Teaser Letter to express their 
interest pursuant to the SISP; and (ii) a non-disclosure agreement in form and 
substance satisfactory to the Applicants, 7-Eleven and the Monitor(an “NDA”). 
For greater certainty, the NDA will provide for the opportunity for discussions 
between potential bidders and 7-Eleven. 

15. A&M will send the Teaser Letter and NDA to each initial Known Potential Bidder by no 
later than August 25, 2023 and thereafter to any other party who requests a copy of the 
Teaser Letter and NDA or who is identified to A&M, the Applicants or the Monitor as a 
potential bidder as soon as reasonably practicable after such request or identification, as 
applicable.  

Potential Bidders and Due Diligence Materials 

16. Any party who wishes to participate in the SISP (a “Potential Bidder”) must provide to 
the Applicants and A&M an executed NDA, which shall inure to the benefit of any 
purchaser or investor of or in the Business or Property, or any portion thereof, and a letter 
setting forth the identity of the Potential Bidder, the contact information for the Potential 
Bidder and full disclosure of the direct and indirect principals of the Potential Bidder and 
information as to their financial wherewithal to close a Transaction. 

17. A&M will send a confidential information memorandum and other relevant information 
(the “Confidential Information Memorandum”) to each Potential Bidder and to any 
other party who requests a copy of same and has executed an NDA, as soon as reasonably 
practicable after such request or identification, as applicable. 

18. Potential Bidders that have signed and delivered an NDA in accordance with this SISP, 
and provided information as to their financial wherewithal to close a Transaction, shall be 
provided with such access to due diligence materials and information relating to the 
Business and the Property as the Applicants deem appropriate.  Due diligence materials 
shall include access to an electronic data room containing information about the 
Applicants and their Business and Property, and may also include management 
presentations, on-site inspections, and other matters which a Potential Bidder may 
reasonably request and as to which A&M,  in its reasonable business judgment may 
agree. A&M will designate a representative to coordinate all reasonable requests for 
additional information and due diligence access from Potential Bidders and the manner in 
which such requests must be communicated. Neither the Applicants nor A&M will be 
obligated to furnish any information relating to the Business or Property to any person 
other than to Potential Bidders. Furthermore and for the avoidance of doubt, selected due 
diligence materials may be withheld from certain Potential Bidders if the Applicants, in 
consultation with the Monitor, determine such information to represent proprietary or 
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sensitive competitive information. The Applicants, A&M, and the Monitor are not 
responsible for, and will bear no liability with respect to, any information obtained by any 
party in connection with a Transaction in respect of the Business and Property. 

19. Potential Bidders must rely solely on their own independent review, investigation and/or 
inspection of all information relating to the Applicants and their Business and Property in 
connection with their participation in the SISP and resulting Transaction.  

Phase I Bid Deadline  

20. Potential Bidders who wish to make an offer to purchase or make an investment in the 
Applicants’ Business or Property (each, a “Phase I Bidder”) shall first submit a non-
binding letter of intent (“LOI”) to A&M and the Applicants at the addresses specified in 
Schedule “1” hereto (including by e-mail), so as to be received by them not later than 
5:00 p.m. (Mountain Standard Time) on October 5, 2023 or such later date as may be 
set out in a Bid process letter circulated by A&M to Potential Bidders, with the approval 
of the Applicants, the Monitor and the Lender (the “Phase I Bid Deadline”). 

21. Unless otherwise ordered by the Court or agreed by the Applicants with the approval of 
the Monitor, an LOI will be considered a “Phase I Qualified Bid”, if it is submitted to 
A&M and the Applicants on or before the Phase I Bid Deadline and satisfies the 
following criteria, as determined by the Applicants, with the approval of the Monitor: 

(a) the LOI constitutes a non-binding offer to: 

(i) acquire all, substantially all or a portion of the Property or the Business (a 
“Sale Proposal”);  

(ii) make an investment in, restructure, reorganize or refinance the Business 
(an “Investment Proposal”);  

(iii) carry out any combination of a Sale Proposal and an Investment Proposal; 
or  

(iv) form a partnership with the Applicants, or any of them, by way of joint-
venture or otherwise (a “Partnership Proposal”); 

(b) the LOI discloses the identity of each entity that will be entering into the 
Transaction, or that is otherwise anticipated to participle in or benefit from such 
Transaction; 

(c) the LOI includes a specific indication of the financial capability of the Phase I 
Bidder to consummate the Transaction, including sources of capital, and a 
description of the expected structure of the Transaction; 

(d) for a Sale Proposal, the LOI includes: 

(i) the Purchase Price, and a description of any non-cash consideration, 
including details of any liabilities intended to be assumed by the Phase I 
Bidder and key assumptions supporting the purchase price; and 
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(ii) a description of the Property that is anticipated to be subject to the 
Transaction and any of the Property anticipated to be excluded; 

(e) for an Investment Proposal, the LOI includes: 

(i) a description of how the Phase I Bidder anticipates structuring the 
proposed investment, restructuring, recapitalization, refinancing or 
reorganization, and a description of any non-cash consideration; and 

(ii) the aggregate amount of the equity and/or debt investment to be made in 
the Business of the Applicants in Canadian Dollars; 

(f) for a Partnership Proposal, the LOI includes: 

(i) a description of how the Phase I Bidder anticipates structuring the 
proposed partnership, including the financial support, treatment of the 
existing liabilities of the Applicants, change in commercial strategy or 
other means to restructure the business; and 

(ii) a description of purchasing power, product offerings, or long-term 
agreements. 

22. Following the Phase I Bid Deadline, the Applicants, in consultation with the Monitor and 
the Lender, will assess each LOI received and seek clarification with respect to any of the 
terms or conditions of any LOI as required, and/or request and negotiate one or more 
amendments to any LOI prior to determining whether an LOI constitutes a Phase I 
Qualified Bid. The Applicants, with the approval of Monitor, may waive strict 
compliance with any one or more of the requirements specified above and deem such 
non-compliant LOI to be a Phase I Qualified Bid. 

23. The Applicants, with the approval of the Monitor and the consent of the Lender, shall 
confirm which LOIs constitute Phase I Qualified Bids (“Phase I Qualified Bidders”). 
A&M shall notify each Phase I Bidder in writing as to whether its LOI constitutes a 
Phase I Qualified Bid within two (2) Business Days of the Phase I Bid Deadline, or at 
such later time as the Applicants deem appropriate, with the approval of the Monitor. 

24. The Applicants, with the consent of A&M, the Monitor, and the Lender, may aggregate 
separate LOIs from unaffiliated Phase I Bidders to create one Phase I Qualified Bid.  

25. If the Applicants, are not satisfied with the number or terms of the Phase I Qualified Bids, 
or if no Phase I Qualified Bids are received, the Applicants, with the approval of the 
Monitor and the Lender, may extend the Phase I Bid Deadline, or may seek Court 
approval to amend or terminate the SISP. 

Phase II Formal Binding Offers 

26. Phase I Qualified Bidders who wish to make a formal offer to purchase or make an 
investment in the Applicants’ Business or Property (each, a “Bidder”) shall submit a 
binding offer (a “Bid”) that complies with all of the following requirements to A&M and 
the Applicants at the addresses specified in Schedule “1” hereto (including by e-mail), so 
as to be received by them not later than 5:00 p.m. (Mountain Standard Time) on 
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November 2, 2023 or such later date as may be set out in a Bid process letter circulated 
by A&M to Phase I Qualified Bidders (the “Phase II Bid Deadline”): 

(a) the Bid constitutes a binding offer for: 

(i) a Sale Proposal;  

(ii) an Investment Proposal;  

(iii) any combination of a Sale Proposal and an Investment Proposal; or  

(iv) a Partnership Proposal 

(b) the Bid (either individually or in combination with other Bids that make up one 
Bid) is an offer to purchase or make an investment in some or all of the Business 
or Property and is consistent with any necessary terms and conditions established 
by the Applicants, and communicated to Bidders; 

(c) the Bid includes a letter stating that the Bidder’s offer is irrevocable until the 
selection of the Successful Bidder (as defined below), provided that if such 
Bidder is selected as the Successful Bidder, its offer shall remain irrevocable until 
the closing of the Transaction with the Successful Bidder; 

(d) the Bid includes duly authorized and executed Transaction agreements that clearly 
state the purchase price, investment amount and any other key economic terms 
expressed in Canadian Dollars (the “Purchase Price”), together with all exhibits 
and schedules thereto;  

(e) the Bid is accompanied by a deposit (the “Deposit”) in the form of a wire transfer 
(to a trust account specified by the Monitor), in an amount equal to 10% of the 
Purchase Price, investment amount or other consideration to be paid in respect of 
the Bid (whether in cash or assumed liabilities), to be held and dealt with in 
accordance with this SISP; 

(f) the Bid includes written evidence of a firm, irrevocable commitment for financing 
or other evidence of ability to consummate the proposed Transaction, that will 
allow the Applicants to make a determination as to the Bidder’s financial and 
other capabilities to consummate the proposed Transaction;  

(g) the Bid is not conditioned on: (i) the outcome of unperformed due diligence by 
the Bidder; (ii) the outcome of negotiations with 7-Eleven or any other customer 
of the Business; or (iii) obtaining financing, but may be conditioned upon the 
Applicants or the Bidder receiving the required approvals or amendments relating 
to the licences required to operate the Business, if necessary; 

(h) outlines any anticipated regulatory and other approvals required to close the 
Transaction, the anticipated time frame to receive such approvals and any 
anticipated impediments to obtaining such approvals; 

(i) the Bid fully discloses the identity of each entity that will be entering into the 
Transaction, or that is otherwise participating or benefiting from such 
Transaction;  

(j) for a Sale Proposal, the Bid includes: 
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(i) the Purchase Price, and a description of any non-cash consideration, 
including details of any liabilities to be assumed by the Bidder and key 
assumptions supporting the valuation;  

(ii) a description of the Property that is expected to be subject to the 
Transaction and any of the Property expected to be excluded;  

(iii) a specific indication of the financial capability of the Bidder to 
consummate the Transaction, including sources of capital, and a 
description of the expected structure of the Transaction;  

(iv) a description of the conditions and approvals required to complete the 
closing of the Transaction; 

(v) a description of those liabilities and obligations (including operating 
liabilities) which the Bidder intends to assume and which such liabilities 
and obligations it does not intend to assume; 

(vi) an express acknowledgment and agreement from the Bidder to provide a 
minimum of 270 days of transition services to 7-Eleven at prices 
consistent with those currently paid by 7-Eleven to Wallace & Carey Inc. 
under an existing service agreement (which will be provided to Bidders), 
the terms of which may be adjusted as necessary to maintain cost 
neutrality to the Bidder, as determined by the Monitor, 7-Eleven- and the 
Bidder; and 

(vii) all other terms or conditions of the Sale Proposal; 

(k) for an Investment Proposal, the Bid includes: 

(i) a description of how the Bidder proposes to structure the proposed 
investment, restructuring, recapitalization, refinancing or reorganization, 
and a description of any non-cash consideration;  

(ii) the aggregate amount of the equity and/or debt investment to be made in 
the Business of the Applicants in Canadian dollars;  

(iii) the underlying assumptions regarding the pro forma capital structure;  

(iv) a specific indication of the financial capability of the Bidder to 
consummate the Transaction, including sources of capital, and a 
description of the expected structure of the Transaction;  

(v) a description of the conditions and approvals required to complete the 
closing of the Transaction;  

(vi) a description of those liabilities and obligations (including operating 
liabilities) which the Bidder intends to assume and which such liabilities 
and obligations it does not intend to assume;  

(vii) an express acknowledgment and agreement from the Bidder to (or to cause 
the Applicants to) provide a minimum of 270 days of transition services to 
7-Eleven at prices consistent with those currently paid by 7-Eleven to 
Wallace & Carey Inc. under an existing service agreement (which will be 
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provided to Bidders), the terms of which may be adjusted as necessary to 
maintain cost neutrality to the Bidder, as determined by the Monitor, 7-
Eleven- and the Bidder; and  

(viii) all other terms or conditions of the Investment Proposal; 

(l) for a Partnership Proposal, the Bid includes: 

(i) a description of how the Bidder proposes to structure the proposed 
partnership, including the financial support, change in commercial strategy 
or other means to restructure the business; 

(ii) a description of purchasing power, product offerings, or long-term 
agreements; 

(iii) a specific indication of the financial capability of the Bidder to 
consummate the Transaction, including sources of capital, and a 
description of the expected structure of the Transaction;  

(iv) a description of the conditions and approvals required to complete the 
closing of the Transaction;  

(v) a description of those liabilities and obligations (including operating 
liabilities) which the Bidder intends to assume and which such liabilities 
and obligations it does not intend to assume; and 

(vi) an express acknowledgment and agreement from the Bidder to (or to cause 
the Applicants to) provide a minimum of 270 days of transition services to 
7-Eleven at prices consistent with those currently paid by 7-Eleven to 
Wallace & Carey Inc. under an existing service agreement (which will be 
provided to Bidders), the terms of which may be adjusted as necessary to 
maintain cost neutrality to the Bidder, as determined by the Monitor, 7-
Eleven- and the Bidder; and 

(vii) all other terms or conditions of the Partnership Proposal; 

(m) the Bid includes acknowledgements and representations of the Bidder that the 
Bidder:  

(i) has had an opportunity to conduct any and all due diligence regarding the 
Business, the Property and the Applicants prior to making its offer; 

(ii) is completing the Transaction on an “as is, where is” basis; 

(iii) has relied solely upon its own independent review, investigation and/or 
inspection of any documents and/or the Property in making its Bid; and  

(iv) did not rely upon any written or oral statements, representations, 
warranties, or guarantees whatsoever, whether express, implied, statutory 
or otherwise, regarding the Business, the Property, or the Applicants or the 
completeness of any information provided in connection therewith, except 
as expressly stated in the definitive Transaction agreement(s) signed by 
the Applicants; 

(n) the Bid is received by the Bid Deadline;  
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(o) the Bid contemplates closing the Transaction set out therein on or before 
December 4, 2023, or a date otherwise agreed to by the Applicants and the 
Bidder, in consultation with A&M and with the consent the Monitor and the 
Lender.  

27. Following the Bid Deadline, the Applicants in conjunction with the Monitor and the 
Lender, will assess the Bids received. The Applicants, with the approval of the Monitor 
and the Lender, will designate the most competitive Bids that comply with the foregoing 
requirements to be “Qualified Bids”. No Bids received shall be deemed not to be 
Qualified Bids without the approval of the Applicants and the Monitor, in consultation 
with the Lender. Only Bidders whose Bids have been designed as Qualified Bids are 
eligible to become the Successful Bidder(s). 

28. The Applicants, with the approval of the Monitor and the Lender, may waive strict 
compliance with any one or more of the requirements specified above and deem any non-
compliant Bid to be a Qualified Bid; provided that doing so shall not constitute a waiver 
of the requirements specified above, or an obligation on the part of the Applicants and/or 
the Monitor, to designate any other Bid as a Qualified Bid. 

29. Following the Bid Deadline, the Applicants, in consultation with the Monitor and the 
Lender, specifically reserve the right to: (i) negotiate with any Bidder with respect to any 
provision of its Bid or to request or agree to any changes in any such Bid; (ii) choose to 
take such steps with respect to one or more Bidders, but shall have no obligation to 
negotiate identical terms with, or extend identical terms to, each Bidder; (iii) reserve their 
right to request that some, but not all, Bidders submit a revised Bid reflecting improved 
terms or other amendments; and (iv) be under no obligation to provide each Bidder with 
the opportunity to improve the terms of any Bid submitted following the Bid Deadline. 

30. A&M shall notify each Bidder in writing as to whether its Bid constitutes a Qualified Bid 
within two (2) Business Days of the Bid Deadline, or at such later time as the Applicants, 
in consultation the Monitor, deem appropriate.  

31. If the Applicants with the approval of the Monitor, are not satisfied with the number or 
terms of the Qualified Bids, the Applicants may, with the approval of the Lender and the 
Monitor, extend the Bid Deadline or seek Court approval to terminate or amend the SISP. 

32. The Applicants may, with the consent of the Monitor, aggregate separate Bids from 
unaffiliated Bidders to create one Qualified Bid. 



 

 

  
 

- 11 - 

Evaluation of Bids 

33. A Qualified Bid will be evaluated based upon several factors including, without 
limitation: (i) the Purchase Price and the net value provided by such Bid; (ii) the identity, 
circumstances and ability of the Bidder to successfully complete such Transaction; (iii) 
the proposed Transaction documents; (iv) factors affecting the speed, certainty and value 
of the Transaction; (v) the Property included or excluded from the Bid; (vi) any 
restructuring costs related to such Transaction; and (vii) the likelihood and timing of 
consummating such Transaction, each as determined by the Applicants, in consultation 
with the Monitor and the Lender. 

Selection of Successful Bid 

34. The Applicants, in consultation with the Monitor and the Lender, will review and 
evaluate each Qualified Bid, considering the requirements and factors set out in 
paragraph 33 and any other factor that the Applicants may reasonably deem relevant, 
including:  

(i) the amount of consideration being offered, and, if applicable, the proposed 
form, composition and allocation of same; 

(ii) the value of any assumption of liabilities or waiver of liabilities; 

(iii) the Bidder’s ability to provide a minimum of 270 days of transition 
services to 7-Eleven at prices consistent with those currently paid by 7-
Eleven to Wallace & Carey Inc. under an existing service agreement 
(which will be provided to Bidders), the terms of which may be adjusted 
as necessary to maintain cost neutrality to the Bidder, as determined by the 
Monitor, 7-Eleven- and the Bidder; 

(iv) the likelihood of the Qualified Party’s ability to close a Transaction by 
December 4, 2023, after the Court’s approval of the Successful Bid;  

(v) the net benefit to the Applicants; and 

(vi) any other factors the Applicants may, consistent with their fiduciary 
duties, reasonably deem relevant. 

35. The Applicants may, but shall have no obligation to, enter into a definitive agreement 
(“Final Agreement”) with the Person or Persons who submitted the highest, best or 
otherwise most favourable Qualified Bid. The Applicants reserve the right, after 
consultation with the Lender, and the approval of the Monitor, to reject any or all 
Qualified Bids.  

36. In the event that the Applicants enter into a Final Agreement (with the approval of the 
Monitor and the consent of the Lender) in accordance with the Qualified Bid(s), any 
Qualified Bid so selected shall be the “Successful Bid” and the Bidder making such Bid, 
the “Successful Bidder”. 

37. The Successful Bidder shall complete and execute the Final Agreement within three 
Business Days of the Successful Bid being selected as such, unless extended by the 
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Applicants, in consultation with the Monitor, subject to the milestones set forth in 
paragraph 12. 

Transaction Approval Motion Hearing 

38. At the hearing of the motion to approve any Transaction with the Successful Bidder (the 
“Transaction Approval Motion”), the Applicants shall seek, among other things, 
approval from the Court to consummate the Successful Bid. All the Qualified Bids other 
than the Successful Bid, if any, shall be deemed to be rejected by the Applicants on and 
as of the date of closing of the Transaction(s) of the Successful Bid.   

Confidentiality and Access to Information 

39. All discussions regarding a Sale Proposal, Investment Proposal, Partnership Proposal, 
Bid or other Transaction should be directed through A&M.  

40. Participants and prospective participants in the SISP shall not be permitted to receive any 
information that is not made generally available to all participants relating to the number 
or identity of Potential Bidders, Bidders, Qualified Bids, the details of any bids submitted 
or the details of any confidential discussions or correspondence between the Applicants, 
A&M, the Monitor and such other Bidders or Potential Bidders in connection with the 
SISP, except to the extent the Applicants, in consultation with the Monitor and consent of 
the applicable participants, are seeking to combine separate bids from Potential Bidders 
or Bidders. For greater certainty, nothing herein shall preclude Potential Bidders from 
entering into discussions with 7-Eleven with respect to possible future business 
opportunities and/or transition services at any time during the SISP. 

Supervision of the SISP 

41. A&M, on behalf of the Applicants, shall conduct the SISP, in consultation with the 
Monitor and subject to the applicable approval and consent rights of the Monitor and the 
Lender herein. This SISP does not, and will not be interpreted to create any contractual or 
other legal relationship between the Applicants, A&M or the Monitor and any Potential 
Bidder, any Bidder or any other Person, other than as specifically set forth in a Final 
Agreement that may be entered into with the Applicants. 

42. Participants in the SISP are responsible for all costs, expenses and liabilities incurred by 
them in connection with the submission of any Bid, due diligence activities, and any 
further negotiations or other actions whether or not they lead to the consummation of a 
Transaction. By submitting a Bid, each Potential Bidder shall be deemed to acknowledge 
and represent that: (i) it has had an opportunity to conduct any and all due diligence 
regarding the Applicants, the Property and/or the Business prior to making its Bid; (ii) it 
has relied solely on its own independent review, investigation, and/or inspection of any 
documents and/or the Property, Applicants and/or Business in making its Bid; and (iii) it 
did not rely on any written or oral statements, representations, promises, warranties, 
conditions or guaranties whatsoever, whether express, implied, by operation of law or 
otherwise, regarding the Property, Applicants or Business, as applicable, or the 
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completeness of any information provided in connection therewith, except as expressly 
stated in this SISP or as set forth in the Final Agreement approved by the Court. 

43. The Applicants, with the consent of the Monitor and the Lender, shall have the right to 
modify the SISP if, in their reasonable business judgment, such modification or 
amendment will enhance the process or better achieve the objectives of the SISP; 
provided that the Service List in the CCAA Proceedings shall be advised of any 
substantive modification to the procedures set forth herein. 

Deposits 

44. All Deposits paid pursuant to this SISP shall be held in trust by the Monitor. The Monitor 
shall hold Deposits paid by the Successful Bidder in accordance with the terms outlined 
in this SISP. In the event that a Deposit is paid pursuant to this SISP and the Applicants, 
in consultation with the Monitor, elect not to proceed to negotiate and settle the terms and 
conditions of a Final Agreement with the Person that paid such deposit, the Monitor shall 
return the deposit without interest to that Person. In the event that the Successful Bidder 
defaults in the payment or performance of any obligations owed to A&M, the Applicants, 
or the Monitor pursuant to any Final Agreement, the Deposit paid by the Successful 
Bidder shall be forfeited to the Applicants as liquidated damages and not as a penalty. 

Residual Assets 

45. Subject to approval of the Court, 7-Eleven shall be granted a right of first refusal to 
purchase tangible non-inventory Property that has not been realized upon at the time of 
payment in full of the outstanding indebtedness of the Lender. 
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Schedule “1” 
Addresses for Deliveries 

To the Applicants 

c/o Wallace & Carey Inc. 
5445 – 8 ST. NE Calgary, AB  T2K 5R9 

Attention:  Eric Rolheiser 

Email:   rolheisere@wacl.com 

with a copy to: 

Miller Thomson LLP 
3000, 700 – 9th Avenue SW 
Calgary, Alberta T2P 3V4 
 
Attention:  James W. Reid / Larry Ellis 
 
Email:   jwreid@millerthomson.com  

lellis@millerthomson.com  
 

To A&M: 

Alvarez & Marsal Canada Securities ULC 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON M5J 2J1 
 
Attention: Hugh Rowan-Legg / Joshua Nevsky / Justin Sim 

Email:  hrowanlegg@alvarezandmarsal.com 
  jnevsky@alvarezandmarsal.com  
  jsim@alvarezandmarsal.com 
 

To the Monitor: 

KSV Restructuring Inc. 
Suite 1165, 324 – 8th Avenue SW 
Calgary, Alberta T2P 2Z2 

Attention: Bobby Kofman / Jason Knight 

Email:  bkofman@ksvadvisory.com   
  jknight@ksvadvisory.com  



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “L” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 

 
 



Execution Copy 

AGREEMENT OF PURCHASE AND SALE 

This Agreement is dated as of November 7, 2023, between: 

KSV RESTRUCTURING INC.,  
solely in its capacity as Court-appointed receiver of the property, assets and undertakings of 772921 

Alberta Inc.,  
and not in its personal or corporate capacity 

(the “Vendor”) 

-and- 

7-ELEVEN CANADA, INC. or its nominee 

(the “Purchaser”) 

WHEREAS:  

A. By order pronounced on June 22, 2023 in proceedings commenced under the Companies’ 
Creditors Arrangement Act, RSC 1985, c C-36 (the “CCAA”) in the Court of King’s Bench of 
Alberta (the “Court”) bearing action no 2301-08305 (the “CCAA Proceedings”), the Court 
granted an order appointing KSV Restructuring Inc. (“KSV”) as monitor in the CCAA Proceedings 
(in such capacity, the “Monitor”) commenced by Wallace & Carey Inc., Loudon Bros Limited and 
Carey Management Inc. (the “CCAA Debtors”), which order was amended and restated by 
further order of the Court granted on June 30, 2023.  

B. By order pronounced on August 23, 2023, the Court granted an order (the “SISP Order”) 
approving the sale and investment and solicitation process (the “SISP”) to be carried out by the 
CCAA Debtors, with the assistance of Alvarez & Marsal Canada Securities ULC in coordination 
with the Monitor and in consultation with Canadian Imperial Bank of Commerce (the “Lender”).   

C. Pursuant to the SISP Order, the assets, undertakings and property of 772921 Alberta Inc. (the 
“Company”), among others, were included in and formed part of the property being marketed for 
sale in the SISP, to the extent such property relates to the business of Wallace & Carey Inc. 

D. Pursuant to the SISP, the CCAA Debtors and the Purchaser have entered into an asset purchase 
agreement dated as of November 7, 2023 (the “CCAA Transaction”). 

E. The Closing of the transaction contemplated by this Agreement is a condition to closing the 
transaction contemplated by the CCAA Transaction. 

F. The CCAA Debtors intend to bring an application in the Court on November 17, 2023 seeking, 
among other things, the approval of the CCAA Transaction and the vesting of all of the assets, 
undertakings and property described in the CCAA Transaction in and to the Purchaser (the 
“CCAA Vesting Order”).  

G. The Lender intends to bring an application in the Court on or about November 17th, 2023 seeking, 
among other things: (i) the appointment of KSV as receiver and manager of the assets, 
undertakings and properties of the Company (in such capacity, the “Receiver”); (ii) the approval 
of this Agreement; and (iii) the vesting of the Purchased Assets in and to the Purchaser free and 
clear of all Encumbrances other than Permitted Encumbrances (as defined below).  

H. KSV has consented to act as Receiver. 

I. Subject to the granting of the Receivership Order, the Vendor wishes to sell to the Purchaser, and 
the Purchaser wishes to purchase from the Vendor, all of the Company’s right title and interest in 
the Properties and Assumed Leases, subject to the terms and conditions set forth herein and 
subject to Court Approval (each as defined below).   
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IN CONSIDERATION of the mutual covenants and agreements contained in this Agreement, and for 
other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the 
parties hereto agree as follows: 

Article 1  
Interpretation 

1.1 Definitions. In this Agreement:  

(a) “Adjustments Time” means 12:01 AM (Calgary Time) on November 19, 2023 or such 
other time as the Parties may agree to in writing.  

(b) "Agreement" means this agreement of purchase and sale and any schedules attached 
hereto which are referred to in this agreement, together with any amendment or 
supplement thereto; 

(c) "Applicable Law" means, in respect of any Person, asset, transaction, event or 
circumstance: (i) statutes (including regulations enacted thereunder); (ii) judgments, 
decrees and orders of courts of competent jurisdiction (including the common law); (iii) 
regulations, orders, ordinances and directives issued by Governmental Authorities; and 
(iv) the terms and conditions of all permits, licenses, approvals and authorizations, in 
each case which are applicable to such Person, asset, transaction, event or 
circumstance; 

(d) "Assignment and Assumption Agreement" means an assignment and assumption 
agreement effecting the assignment to, and assumption by, the Purchaser of the 
Assumed Leases, in form and substance satisfactory to the Parties, acting reasonably; 

(e) "Assignment Order" means an order of the Court, in form and substance satisfactory to 
the Purchaser and the Vendor, acting reasonably, assigning to the Purchaser the rights 
and obligations of the Vendor under the Assumed Leases for which a consent, approval 
or waiver necessary for the assignment of such Assumed Leases has not been obtained; 

(f) "Assumed Leases" means the (i) Lease Agreement dated as of September 28, 2017 (as 
amended by a lease extension and amending agreement dated as of September 30, 
2022) entered into between Willow Holdings Ltd., as landlord, and 772921 Alberta Inc., 
as tenant, with respect to the property municipally known as 5225 8th Street N.E., 
Calgary, Alberta; and (ii) Lease Agreement dated as of December 19, 2016 (as amended 
by a lease renewal letter dated as of June 29, 2021) entered into between Field 
Construction Ltd., as landlord, and 772921 Alberta Inc., as tenant, with respect to the 
property municipally known Unit 5B, 4386 Boban Drive Nanaimo, British Columbia. 

(g) “Business Day” means a day on which banks are open for business in the Province of 
Alberta, but does not include a Saturday, Sunday or statutory holiday in the Province of 
Alberta; 

(h) “CCAA” has the meaning ascribed to that term in the Recitals; 

(i) “CCAA Debtors” has the meaning ascribed to that term in the Recitals; 

(j) “CCAA Proceedings” has the meaning ascribed to that term in the Recitals; 

(k) “CCAA Transaction” has the meaning ascribed to that term in the Recitals; 

(l) “CCAA Vesting Order” has the meaning ascribed to that term in the Recitals; 

(m) “Closing” means the completion of the purchase by the Purchaser, and sale by the 
Vendor, of the Vendor's right, title and interest in and to the Purchased Assets and the 
completion of all other transactions contemplated by this Agreement that are to occur 
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contemporaneously with such purchase and sale, all subject to and in accordance with 
the terms and conditions of this Agreement; 

(n) “Closing Date” means the date on which Closing occurs, being the later of November 20, 
2023 or the date that is 2 business days following the date upon which all conditions in 
Sections 7.1, 7.2 and 7.3 have been satisfied or waived, as applicable, provided, 
however, that the Closing Date shall not be later than the Outside Date, and provided 
further, that if the land registry office in which title to the Properties are registered is not 
open for business on such date, the Closing Date shall be the next day on which such 
land registry office is open; 

(o) “Company” has the meaning ascribed to that term in the Recitals; 

(p) “Court” has the meaning ascribed to that term in the Recitals;  

(q) “Court Approval” means the issuance by the Court of the Vesting Order and, unless 
waived by the Purchaser in its sole discretion, the Assignment Order; 

(r) “Encumbrances” means any caveats, security interests, hypothecs, pledges, mortgages, 
liens, trusts or deemed trusts, reservations of ownership, royalties, options, rights of pre-
emption, privileges, interests, assignments, actions, judgements, executions, levies, 
taxes, writs of enforcement, charges, or other claims, whether contractual, statutory, 
financial, monetary or otherwise, whether or not they have attached or been perfected, 
registered or filed and whether secured, unsecured or otherwise; 

(s) "Governmental Authority" means any domestic or foreign government, whether federal, 
provincial, state, territorial or municipal; and any governmental agency, ministry, 
department, tribunal, commission, bureau, board, court (including the Court) or other 
instrumentality exercising or purporting to exercise legislative, judicial, regulatory or 
administrative functions of, or pertaining to, government, having jurisdiction over a Party, 
the Purchased Assets or this Transaction; 

(t) "GST" means taxes, interest, penalties and other additions thereto imposed under Part IX 
of the Excise Tax Act (Canada) and the regulations made thereunder; and "GST 
Legislation" means such act and regulations collectively; 

(u) “KSV” has the meaning ascribed to that term in the Recitals; 

(v) “Losses and Liabilities” means any and all assessments, charges, costs, damages, 
debts, expenses, fines, liabilities, losses, obligations and penalties, whether accrued or 
fixed, absolute or contingent, matured or unmatured or determined or determinable, 
including those arising under any applicable law, claim by any Governmental Authority or 
any order, writ, judgment, injunction, decree, stipulation, determination or award entered 
by or with any Governmental Authority, and those arising under any contract, agreement, 
arrangement, commitment or undertaking and costs and expenses of any legal 
proceeding, assessment, judgment, settlement or compromise relating thereto, and all 
interest, fines and penalties and reasonable legal fees and expenses incurred in 
connection therewith (on a full indemnity basis); 

(w) "Monitor" has the meaning ascribed to that term in the preamble hereto; 

(x) “Outside Date” means November 30, 2023 or such other date as the Parties may agree 
to in writing; 

(y) "Parties" means, collectively, the Purchaser and the Vendor, and "Party" means any one 
of them; 

(z) “Permitted Encumbrances” means the Encumbrances set forth in Schedule A attached 
hereto; 
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(aa) “Person” means any individual, corporation, limited or unlimited liability company, joint 
venture, partnership (limited or general), trust, trustee, executory, Governmental 
Authority, or other entity however designated or instituted; 

(bb) “Properties” means those lands and buildings, including all rights and benefits 
appurtenant thereto described in Schedule B attached hereto; 

(cc) “Purchase Price” has the meaning ascribed to that term in Section 3.1; 

(dd) "Purchased Assets” means the Properties and the Assumed Leases;  

(ee) “Purchaser” has the meaning ascribed to that term in the preamble hereto; 

(ff) “Receiver's Certificate” means an executed certificate of the Receiver substantially in 
the form attached to the Vesting Order confirming that all other conditions to Closing 
have either been satisfied or waived by the Vendor and the Purchaser.  

(gg) “Receivership Order” means an order of the Court (in form and substance satisfactory to 
the Vendor in its sole discretion) appointing KSV Restructuring Inc. as court-appointed 
receiver or receiver and manager of the property, assets and undertakings of, among 
others, the Company, including without limitation the Properties and the Assumed 
Leases;  

(hh) “Receivership Proceedings” means proceedings to be commenced in the Court within 
which the Receivership Order is granted;  

(ii) “SISP” has the meaning ascribed to that term in the Recitals; 

(jj) “SISP Order” has the meaning ascribed to that term in the Recitals; 

(kk) “Terminated Lease Agreements” means, collectively, (i) that certain lease agreement 
dated as of November 1, 2022 (as amended, amended and restated, or supplemented 
from time to time) entered into between 772921 Alberta Inc., as landlord, and Wallace & 
Carey Inc., as tenant with respect to the lands municipally known as 5445 8th Street N.E., 
Calgary Alberta, (ii) that certain multi-tenant industrial lease agreement dated as of 
November 1, 2022 (as amended, amended and restated, or supplemented from time to 
time) entered into between 772921 Alberta Inc., as landlord, and Wallace & Carey Inc., 
as tenant with respect to the lands municipally known as 1230 Industrial Road, Kelowna, 
BC, and (iii) that certain sub-lease agreement dated on or about September 30, 2017 (as 
amended, amended and restated, or supplemented from time to time) entered into 
between 772921 Alberta Inc., as sub-landlord, and Wallace & Carey Inc., as sub-tenant 
with respect to the lands municipally known as 5225 8th Steet N.E., Calgary, Alberta. 

(ll) “Transaction” means the transaction for the purchase and sale of the Purchased Assets 
as contemplated in this Agreement; 

(mm) "Transfer Taxes" means all present and future transfer taxes, sales taxes, use taxes, 
production taxes, value-added taxes, goods and services taxes, land transfer taxes, 
registration and recording fees, and any other similar or like taxes and charges imposed 
by a Governmental Authority in connection with the sale, transfer or registration of the 
transfer of the Purchased Assets, including GST and Harmonized Sales Tax; 

(nn) “Vendor” has the meaning ascribed to that term in the preamble hereto; 

(oo) “Vesting Order” means an order of the Court in the Receivership Proceedings approving 
the Transaction in accordance with the provisions of this Agreement, and vesting all of 
the Vendor's right, title and interest in and to the Purchased Assets in the Purchaser free 
and clear of all Encumbrances other than the Permitted Encumbrances, such order to be 
substantially in the form attached hereto as Schedule C together with such modifications 
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and amendments to such form as may be approved by the Vendor and the Purchaser, 
acting reasonably; 

1.2 Schedules. The following are the Schedules attached to and incorporated in this Agreement by 
reference and deemed to be a part hereof: 

Schedule A Permitted Encumbrances  

Schedule B Properties and Purchase Price Allocation 

Schedule C Vesting Order 

1.3 Interpretation if Closing Does Not Occur. If Closing does not occur, each provision of this 
Agreement which presumes that the Purchaser has acquired the Properties and/or assumed the 
Assumed Leases shall be construed as having been contingent upon Closing having occurred.  

Article 2 
Purchase and Sale  

2.1 Subject to the terms and conditions of this Agreement, and in consideration of the payment by the 
Purchaser to the Vendor of the Purchase Price, the Vendor hereby agrees to sell, assign and 
transfer to the Purchaser, and the Purchaser agrees to purchase, accept and receive from the 
Vendor, all of the Vendor's right, title and interest in and to the Purchased Assets, in each case 
free and clear of all Encumbrances (other than Permitted Encumbrances). 

2.2 Provided that Closing occurs and subject to the terms and conditions of this Agreement, 
possession, risk, and legal and beneficial ownership of the Purchased Assets shall transfer from 
the Vendor to the Purchaser on the Closing Date, and the Purchaser agrees to assume, 
discharge, perform and fulfil all obligations and liabilities, known or unknown, of the Vendor with 
respect to the Purchased Assets, from and solely to the extent arising after the Closing Date. 

2.3 The Properties shall be and remain at the risk of the Vendor and 772921 Alberta Inc. until 
Closing. From the date of this Agreement up to and including the Closing, the Vendor shall, or 
shall cause 772921 Alberta Inc. to: (i) maintain and preserve the Properties in a good state of 
repair, and (ii) maintain insurance for the full replacement cost of the Properties and hold all such 
insurance policies and the proceeds thereof in trust for the Purchaser as their interests may 
appear. In the event of substantial damage to the Properties prior to Closing, the Vendor shall 
notify the Purchaser in writing of such damage with details of the insurance coverage in place, 
and the Purchaser may, within five (5) Business Days of its receipt of notice of substantial 
damage elect, by notice in writing to the Vendor, to either: (i) terminate this transaction and 
Agreement, or (ii) take the insurance proceeds under the insurance policies contemplated in this 
Section and complete this purchase transaction with no abatement of the Purchase Price for the 
substantial damage. The Vendor shall agree to any and all reasonable extensions of the Closing 
Date required to enable the Purchaser to make the election in this Section. 

Article 3  
Purchase Price & Adjustments 

3.1 Purchase Price. The consideration payable by the Purchaser to the Vendor for the Purchased 
Assets shall be the sum of CAD$14,900,000.00 (the "Purchase Price"), exclusive of GST.  At 
Closing, the Purchaser shall pay to the Vendor the Purchase Price (as adjusted pursuant to 
Section 3.2) by electronic wire transfer. The Purchase Price shall, for income tax and all other 
purposes, be allocated among the Properties as more particularly set out in Schedule B. The 
portion Purchase Price allocated to the Assumed Leases shall be $1.00. 

3.2 Adjustments. The Parties shall adjust the Purchase Price on the Closing Date in respect of 
property taxes, and all other items save and except rent normally adjusted between a vendor and 



- 6 - 

purchaser for the sale of similar property, insofar as such items are applicable to the Properties, 
with the intent that Vendor shall be responsible for all expenses and entitled to all revenues 
derived from the Properties for the period prior to the Adjustments Time and Purchaser shall be 
responsible for all expenses and shall be entitled to all revenues in respect of the Properties as of 
and after the Adjustments Time.  

Article 4 
Taxes 

4.1 Transfer Taxes. The Parties agree that: 

(a) the Purchase Price does not include Transfer Taxes and the Purchaser shall be liable for 
and shall pay, and be solely responsible for, any and all Transfer Taxes pertaining to the 
Purchaser's acquisition of the Properties; and 

(b) the Purchaser shall indemnify the Vendor for, from and against any Transfer Taxes 
(including any interest or penalties imposed by a Governmental Authority) that the 
Vendor is required to pay or for which the Vendor may become liable as a result of any 
failure by the Purchaser to self-assess, pay or remit such Transfer Taxes (including GST 
in accordance with Section 4.2). 

4.2 GST. Notwithstanding the generality of Section 4.1, the Purchaser shall pay to the Vendor or the 
Vendor’s solicitors by certified cheque, bank draft, solicitor's certified trust cheque or electronic 
wire transfer on Closing all GST payable in respect of the Transaction in accordance with the 
GST Legislation. Notwithstanding the foregoing, if the Purchaser is registered under the GST 
Legislation, then provided that the Purchaser delivers on Closing: (i) an officer's certificate of the 
Purchaser confirming that the Purchaser is buying the Purchased Assets for its own account and 
not on behalf of any other Person; and (ii) an undertaking and indemnity under which the 
Purchaser covenants to remit all exigible GST and to indemnify the Vendor against any damages 
(including any interest or penalties imposed by a Governmental Authority) by reason of the failure 
of the Purchaser so to do, the Vendor will not collect GST from the Purchaser and the Purchaser 
will file returns and remit any GST exigible when and to the extent required by the GST 
Legislation. 

Article 5 
Representations and Warranties 

5.1 Vendor’s Representations. The Vendor hereby represents and warrants to the Purchaser that 
as at the Closing Date, and subject to the Receivership Order, Vesting Order and Assignment 
Order being granted: 

(a) it has taken all necessary corporate or other acts to authorize the execution and delivery 
by it of this Agreement; and 

(b) the Vendor is not a non-Canadian Person within the meaning of the Investment Canada 
Act (Canada) nor a non-resident of Canada for the purposes of the Income Tax Act
(Canada). 

5.2 Purchaser’s Representations. The Purchaser hereby represents and warrants to the Vendor 
that as at the Closing Date: 

(a) it is, as applicable, a corporation duly incorporated or a limited partnership duly formed 
and validly subsisting under the laws of the jurisdiction of its incorporation or formation 
and has the requisite power and authority to enter into this Agreement and to complete 
the Transaction and it has taken all necessary corporate, partnership or other acts to 
authorize the execution, delivery and performance by it of this Agreement; 
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(b) if the Properties are located in areas defined as controlled lands under the Foreign 
Ownership of Lands Regulations (Alberta), that it is not a foreign controlled corporation 
within the meaning of such term as defined in such regulations; 

(c) neither the execution of this Agreement nor its performance by the Purchaser will result in 
a breach of any term or provision or constitute a default under any indenture, mortgage, 
deed of trust or any other agreement to which the Purchaser is a party or by which it is 
bound which breach could materially affect the ability of the Purchaser to perform its 
obligations hereunder; 

(d) this Agreement has been duly executed and delivered by it and constitutes a legal, valid 
and binding obligation of the Purchaser and is enforceable against the Purchaser in 
accordance with its terms, except as enforceability may be limited by applicable 
bankruptcy, insolvency, reorganization or similar laws relating to creditors' rights 
generally and subject to general principles of equity; 

(e) the Purchaser is not a non-Canadian Person within the meaning of the Investment 
Canada Act (Canada) nor a non-resident of Canada for the purposes of the Income Tax 
Act (Canada);  

(f) the Vendor will not be liable for any brokerage commission, finder's fee or other similar 
payment in connection with the Transaction because of any action taken by, or 
agreement or understanding reached by the Purchaser;  

(g) on the Closing Date, the Purchaser will meet all requirements of Governmental 
Authorities to purchase and accept a transfer of the Purchased Assets; and 

(h) the Purchaser will have the financial resources necessary to pay, as and when due from 
the Purchaser, the Purchase Price, the Transfer Taxes, its legal fees and expenses, 
registration costs and any other amounts payable by the Purchaser pursuant hereto or 
otherwise contemplated hereby.  

5.3 The representations and warranties of the Vendor and the Purchaser contained in this Agreement 
shall merge on Closing and shall thereafter be of no further force and effect. Effective upon the 
occurrence of Closing, each of the Vendor and the Purchaser hereby releases and forever 
discharges the other from any breach of any representations and warranties set forth in this 
Agreement.  For greater certainty, none of the representations and warranties contained in this 
Article 5 shall survive Closing and, the Purchaser's sole recourse for any material breach of 
representation or warranty by the Vendor shall be for the Purchaser to not complete the 
Transaction in accordance with this Agreement.  

Article 6 
“As Is, Where Is” 

6.1 Notwithstanding any other provisions of this Agreement, the Purchaser hereby acknowledges and 
agrees: 

(a) the Purchased Assets are being purchased on an "as is, where is" basis as they exist as 
of the date of this Agreement and, on Closing, the Purchaser will accept the Purchased 
Assets in the state, condition and location existing as of the date of this Agreement; 

(b) it has undertaken to its satisfaction such searches, investigations, inspections and other 
due diligence in connection with entering into this Agreement and based solely thereon, 
has determined to proceed with the Transaction; 

(c) all written and oral information provided by the Vendor and its representatives and the 
Company to the Purchaser in connection with the Purchased Assets has been provided 
for the convenience of the Purchaser only and neither the Vendor, its representatives nor 
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the Company have made or are making any representation or warranty, express or 
implied, statutory or otherwise, as to the accuracy or completeness of any such 
information;  

(d) any information regarding or describing the Purchased Assets in this Agreement is for 
identification purposes and the convenience of the Purchaser only and the Vendor is 
making no representation or warranty, express or implied, statutory or otherwise, as to 
the accuracy or completeness of any such information; 

(e) the Vendor, its representatives and the Company have made and are making no 
representations, warranties, statements or promises whatsoever, express or implied, 
statutory or otherwise, with respect to the Purchased Assets, including without limitation 
with respect to: (i) warranty or condition of the Vendor and the Company's right, title and 
interest in or to the Purchased Assets; (ii) warranty or condition of merchantability, 
marketability, location, condition (including environmental condition), description, fitness 
for a particular purpose of the Purchased Assets; (iii) compliance or non-compliance with 
laws, regulations, including environmental rules; and (iv) warranty, condition or existence 
of any parts or components, latent defects, quality, quantity, encumbrances, liens or 
charges or any other thing affecting the Purchased Assets, including without limitation 
any environmental contamination or environmental liabilities affecting the Purchased 
Assets.  

6.2 Receiver Liability. The Purchaser hereby expressly acknowledges and agrees that KSV 
Restructuring Inc. is acting only in its representative capacity as Court-appointed receiver and 
manager of the Purchased Assets and shall have no personal or corporate liability under or as a 
result of entering into or carrying out the transaction which is the subject of this Agreement. 

Article 7 
Conditions 

7.1 Mutual Conditions. The respective obligations of the Vendor and the Purchaser to complete the 
purchase and sale of the Purchased Assets are subject to the following conditions being fulfilled 
or performed as at or prior to the Closing Date:   

(a) the Court shall have granted the Receivership Order, the Receivership Order shall be in 
full force and effect, no person entitled by law to do so shall have redeemed the 
Purchased Assets and no notice of appeal shall have been served in relation to the 
Receivership Order;  

(b) the Court shall have granted the Vesting Order, the Vesting Order shall be in full force 
and effect and no notice of appeal shall have been served in relation to the Vesting 
Order;   

(c) the landlords under the Assumed Leases shall have consented to the Vendor's 
assignment of such Assumed Leases in form and substance acceptable to the Purchaser 
in its sole discretion, or where the landlords (or any of them) have refused to provide 
consent to the assignment of the applicable Assumed Lease(s), the Court shall have 
granted the Assignment Order, the Assignment Order shall be in full force and effect, and 
no notice of appeal shall have been served in relation to the Assignment Order;  

(d) the Court shall have granted the CCAA Vesting Order, the CCAA Vesting Order shall be 
in full force and effect, no person entitled by law to do so shall have redeemed any of the 
property subject to the CCAA Transaction and no notice of appeal shall have been 
served in relation to the CCAA Vesting Order;

(e) the CCAA Transaction shall have closed;
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(f) Wallace & Carey Inc. and Carey Management Inc. and the Purchaser shall have entered 
into a transition services agreement in relation to the CCAA Transaction;  

(g) no governmental authority shall have enacted, issued or promulgated any final or non-
appealable order or Applicable Law which has the effect of: (i) making any of the 
transactions contemplated by this Agreement or the CCAA Transaction illegal; or (ii) 
otherwise prohibiting, preventing or restraining the Vendor from the sale of the Purchased 
Assets; and 

(h) the Closing is not otherwise prohibited by Applicable Law. 

The foregoing conditions are for the mutual benefit of the Vendor and the Purchaser and may be 
asserted by the Vendor or the Purchaser regardless of the circumstances and may be waived 
only with the agreement of both the Vendor and the Purchaser. 

7.2 Purchaser’s Conditions. The obligation of the Purchaser to complete the purchase of the 
Purchased Assets is subject to the following conditions being fulfilled or performed as at or prior 
to the Closing Date: 

(a) all representations and warranties of the Vendor contained in Section 5.1 of this 
Agreement shall be true and correct in all material respects as at the Closing Date with 
the same force and effect as if made at and as of such time;  

(b) the Vendor shall have complied with and performed, in all material respects, all of its 
covenants and obligations contained in this Agreement; 

(c) any and all real property leasing or subleasing arrangements between 772921 Alberta 
Inc., as lessor, landlord, sublessor, or sublandlord, and any of the CCAA Debtors (or their 
affiliates), as lessee, tenant, sublessee, or subtenant, relating to the Purchased Assets, 
including without limitation the Terminated Lease Agreements, shall have been 
terminated prior to Closing, and documentation evidencing such terminations satisfactory 
to the Purchaser, acting reasonably, shall have been provided to the Purchaser; and 

(d) the Vendor shall have executed and delivered or caused to have been executed and 
delivered to the Purchaser at or before the Closing all the documents contemplated in 
Section 8.2. 

The foregoing conditions are for the exclusive benefit of the Purchaser and may be waived by it in 
its sole discretion, in whole or in part, at any time and from time to time without prejudice to any 
other rights which the Purchaser may have.   

7.3 Vendor’s Conditions. The obligation of the Vendor to complete the sale of the Purchased 
Assets is subject to the following conditions being fulfilled or performed as at or prior to the 
Closing Date: 

(a) all representations and warranties of the Purchaser contained in Section 5.2 of this 
Agreement shall be true and correct in all material respects as at the Closing Date with 
the same force and effect as if made at and as of such time; 

(b) the Purchaser shall have complied with and performed in all material respects all of its 
covenants and obligations contained in this Agreement;  

(c) the Purchaser shall have executed and delivered or caused to have been executed and 
delivered to the Vendor at or before the Closing all the documents contemplated in 
Section 8.3; 

(d) the Vendor has not lost its ability to convey the Purchased Assets for any reason 
whatsoever; and
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(e) the Purchaser shall have paid to the Vendor all amounts required to be paid by it under 
this Agreement.

The foregoing conditions are for the exclusive benefit of the Vendor and may be waived by it in its 
sole discretion, in whole or in part, at any time and from time to time without prejudice to any 
other rights which the Vendor may have.   

7.4 From the date hereof until the Closing, each party hereto shall use commercially reasonable 
efforts to take such actions as are necessary to expeditiously satisfy the closing conditions set 
forth in Article 7. 

Article 8 
Closing 

8.1 Closing Date and Place of Closing. Subject to the conditions set out in this Agreement, the 
Transaction shall close and be completed on the Closing Date, or at such other time as the 
Parties may agree in writing. 

8.2 Vendor’s Closing Deliveries. The Vendor shall deliver (or cause to be delivered) to the 
Purchaser's solicitor on or before the Closing Date: 

(a) a Court certified copy of the Vesting Order; 

(b) a duly executed copy of the Receiver’s Certificate; 

(c) Assignment and Assumption Agreements for each of the Assumed Leases, duly 
executed by Vendor; 

(d) either (a) consents of the landlords under the Assumed Leases to the Vendor’s 
assignment of such Assumed Leases in form and substance acceptable to the Purchaser 
in its sole discretion, or (b) where the landlords (or any one of them) have refused to 
provide such consent, a true copy of the Assignment Order, if applicable, as issued and 
entered by the Court; 

(e) a statement of adjustments submitted to the Purchaser at least five (5) Business Days 
prior to Closing setting out the adjustments to the Purchase Price required under Section 
3.2; 

(f) an undertaking to readjust;  

(g) a statutory declaration of the Vendor certifying that, at Closing, the Vendor is not a non-
resident of Canada within the meaning and intended purpose of Section 116 of the 
Income Tax Act (Canada); 

(h) a letter to the relevant Land Titles Offices from the Receiver’s solicitor providing 
registration instructions and appending a true copy of the Vesting Order;  

(i) all documents listed in Section 8.3 which contemplate execution by the Vendor; and 

(j) any other documents, resolutions and certificates as are referred to in this Agreement or 
as the Purchaser may reasonably require to give effect to this Agreement.

8.3 Purchaser’s Closing Deliveries. The Purchaser shall deliver (or cause to be delivered) to the 
Vendor's solicitor on or before the Closing Date: 

(a) the Purchase Price in accordance with Section 3.1; 

(b) payment of all Transfer Taxes payable on Closing to the Vendor (or evidence of self-
assessment and payment by the Purchaser thereof to the relevant governmental 
authorities); 
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(c) the certificate of the Purchaser and the GST undertaking and indemnity referred to in 
Section 4.2; 

(d) Assignment and Assumption Agreements for each of the Assumed Leases, duly 
executed by Purchaser; 

(e) an undertaking to readjust;  

(f) all documents listed in Section 8.2 which contemplate execution by the Purchaser; and 

(g) any other documents, resolutions and certificates as are referred to in this Agreement or 
as the Vendor may reasonably require to give effect to this Agreement.  

Article 9  
Indemnity 

9.1 General Indemnity. If Closing occurs, the Purchaser shall: 

(a) be liable to the Vendor, its affiliates and their respective representatives for; and  

(b) as a separate covenant, indemnify and save harmless the Vendor, its affiliates and their 
respective representatives from and against, 

all Losses and Liabilities suffered, sustained, paid or incurred by the Vendor, its affiliates or their 
respective representatives related to or in connection with the Purchased Assets from and solely 
to the extent arising after the Closing Date.  The Purchaser's indemnity obligations set forth in this 
Section 9.1 shall survive the Closing Date indefinitely.

Article 10 
Termination 

10.1 Grounds for Termination. This Agreement may be terminated at any time prior to Closing: 

(a) subject to any Court order granted in the Receivership Proceedings or the CCAA 
Proceedings, by the mutual written agreement of the Vendor and the Purchaser; 

(b) by either Party if: 

(i) such Party is not then in material breach of any provision of this Agreement and 
there has been a material breach, inaccuracy in or failure to perform any 
representation, warranty, covenant or agreement made by the other Party under 
this Agreement that would give rise to the failure of any of the conditions 
specified in Article 7, and such breach, inaccuracy or failure cannot be cured by 
the other Party by the Closing Date; or 

(ii) any of the conditions set forth in Article 7 for the benefit of such Party shall not 
have been fulfilled by the Closing Date, unless such failure shall be due to the 
failure of such Party to perform or comply with any of the covenants, agreements 
or conditions hereof to be performed or complied with by it before the Closing; 

(c) by Purchaser or Vendor if: 

(i) there shall be any law that makes consummation of the transactions 
contemplated by this Agreement illegal or otherwise prohibited; or  

(ii) Vendor is restrained or enjoined from completing the transaction contemplated 
herein by any governmental authority (including without limitation the Court). 

10.2 Effect of Termination. In the event of the termination of this Agreement in accordance with this 
Article 10, this Agreement shall forthwith become terminated and of no further force and effect 
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and there shall be no liability on the part of any party hereto except that nothing herein shall 
relieve any party hereto from liability for any intentional breach of any provision hereof. 

Article 11 
General 

11.1 Expenses. Except as otherwise expressly provided herein, all costs and expenses, including 
fees, charges and disbursements of counsel, financial advisors and accountants, incurred in 
connection with this Agreement and the transactions contemplated hereby shall be paid by the 
party incurring such costs and expenses, whether or not the Closing shall have occurred 

11.2 Notices. All notices, requests, consents, claims, demands, waivers and other communications 
hereunder shall be in writing and shall be deemed to have been given (a) when delivered by hand 
(with written confirmation of receipt); (b) when received by the addressee if sent by a nationally 
recognized overnight courier (receipt requested); (c) on the date sent by email of a PDF 
document (with confirmation of transmission) if sent during normal business hours of the 
recipient, and on the next Business Day if sent after normal business hours of the recipient; or (d) 
on the third day after the date mailed, by certified or registered mail, return receipt requested, 
postage prepaid. Such communications must be sent to the respective parties at the following 
addresses (or at such other address for a party as shall be specified in a notice given in 
accordance with this Section 11.2): 

If to Vendor: KSV Restructuring Inc.  

1165, 324 - 8th Avenue SW 
Calgary, Alberta  T2P 2Z2 

Email: bkofman@ksvadvisory.com / jknight@ksvadvisory.com

Attention: Bobby Kofman / Jason Knight 

with a copy 
to: 

Cassels Brock & Blackwell LLP 
Suite 3810, Bankers Hall West 
888 3rd Street SW 
Calgary, Alberta  T2P 5C5 

Email: joliver@cassels.com / jdietrich@cassels.com

Attention: Jeff Oliver / Jane Dietrich 

If to 
Purchaser: 

7-Eleven Canada, Inc. 

13450 102 Avenue, Suite 2400  

Surrey, British Columbia  V3T 5X3 

Attention: General Manager of Canada 

with a copy 
to: 

7-Eleven Canada, Inc. 

3200 Hackberry Road 

Irving, Texas 

75063 USA 

Attention: Legal Department 

and with a 
copy to: 

DLA Piper (Canada) LLP  

Suite 1000, Livingston Place West  

250 2nd St SW  

Calgary, Alberta, T2P 0C1, Canada 

mailto:bkofman@ksvadvisory.com
mailto:jknight@ksvadvisory.com
mailto:joliver@cassels.com
mailto:jdietrich@cassels.com
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Email: edmond.lamek@ca.dlapiper.com / 
carole.hunter@dlapiper.com

Attention: Edmond Lamek / Carole Hunter 

11.3 Interpretation. For purposes of this Agreement, (a) the words "include", "includes" and 
"including" shall be deemed to be followed by the words "without limitation"; (b) the word "or" is 
not exclusive; and (c) the words "herein", "hereof," "hereby", "hereto" and "hereunder" refer to this 
Agreement as a whole. Unless the context otherwise requires, references herein: (x) to Articles, 
Sections, and Schedules mean the Articles and Sections of, and Schedules attached to, this 
Agreement; (y) to an agreement, instrument or other document means such agreement, 
instrument or other document as amended, supplemented and modified from time to time to the 
extent permitted by the provisions thereof and (z) to a statute means such statute as amended 
from time to time and includes any successor legislation thereto and any regulations promulgated 
thereunder. This Agreement shall be construed without regard to any presumption or rule 
requiring construction or interpretation against the party drafting an instrument or causing any 
instrument to be drafted. The Schedules referred to herein shall be construed with, and as an 
integral part of, this Agreement to the same extent as if they were set forth verbatim herein. 
Except as otherwise expressly provided in this Agreement, all dollar amounts referred to in this 
Agreement are stated in Canadian dollars. 

11.4 Headings. The headings in this Agreement are for reference only and shall not affect the 
interpretation of this Agreement. 

11.5 Severability. If any term or provision of this Agreement is invalid, illegal or unenforceable in any 
jurisdiction, such invalidity, illegality or unenforceability shall not affect any other term or provision 
of this Agreement or invalidate or render unenforceable such term or provision in any other 
jurisdiction. 

11.6 Entire Agreement. This Agreement constitutes the sole and entire agreement of the parties to 
this Agreement with respect to the subject matter contained herein and therein, and supersede all 
prior and contemporaneous representations, warranties, understandings and agreements, both 
written and oral, with respect to such subject matter. In the event of any inconsistency between 
the statements in the body of this Agreement and those in the Schedules, the statements in the 
body of this Agreement will control. 

11.7 Successors and Assigns. This Agreement shall be binding upon and shall enure to the benefit 
of the parties hereto and their respective successors and permitted assigns. Neither party may 
assign its rights or obligations hereunder without the prior written consent of the other party, 
which consent shall not be unreasonably withheld or delayed. No assignment shall relieve the 
assigning party of any of its obligations hereunder. 

11.8 No Third-Party Beneficiaries. This Agreement is for the sole benefit of the parties hereto, their 
Representatives and their respective successors and permitted assigns and nothing herein, 
express or implied, is intended to, or shall, confer upon any other Person or entity any legal or 
equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement.  

11.9 Amendment and Modification; Waiver. This Agreement may only be amended, modified or 
supplemented by an agreement in writing signed by each party hereto. No waiver by any party of 
any of the provisions hereof shall be effective unless explicitly set forth in writing and signed by 
the party so waiving. No waiver by any party shall operate or be construed as a waiver in respect 
of any failure, breach or default not expressly identified by such written waiver, whether of a 
similar or different character, and whether occurring before or after that waiver. No failure to 
exercise, or delay in exercising, any right, remedy, power or privilege arising from this Agreement 
shall operate or be construed as a waiver thereof; nor shall any single or partial exercise of any 

mailto:edmond.lamek@ca.dlapiper.com
mailto:carole.hunter@dlapiper.com
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right, remedy, power or privilege hereunder preclude any other or further exercise thereof or the 
exercise of any other right, remedy, power or privilege.  

11.10 Governing Law; Forum Selection. 

(a) This Agreement shall be governed by and construed in accordance with the laws of the 
Province of Alberta and the federal laws of Canada applicable therein.  

(b) Any action or proceeding arising out of or based upon this Agreement or the transactions 
contemplated hereby or thereby may be brought in the courts of the Province of Alberta, 
and each party irrevocably submits and agrees to attorn to the exclusive jurisdiction of 
such courts in any such action or proceeding. The parties irrevocably and unconditionally 
waive any objection to the venue of any action or proceeding in such courts and 
irrevocably waive and agree not to plead in any such court that any such action or 
proceeding brought in any such court has been brought in an inconvenient forum. 

11.11 Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed 
an original, but all of which together shall be deemed to be one and the same agreement. A 
signed copy of this Agreement delivered by facsimile, email or other means of electronic 
transmission shall be deemed to have the same legal effect as delivery of an original signed copy 
of this Agreement.  

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date 
first written above by their respective officers thereunto duly authorized. 

KSV RESTRUCTURING INC., solely in its capacity as 
court-appointed receiver of 772921 ALBERTA INC., and 
not in its personal or corporate capacity. 

By_____________________ 

Name: 

Title: 

7-ELEVEN CANADA, INC. 

By_____________________ 

Name: David Seltzer 

Title: Treasurer 

David Seltzer (Nov 6, 2023 19:18 CST)



Schedule A  
Permitted Encumbrances 

Permitted encumbrances for lands legally described as: 

PLAN 7911396 
BLOCK 1 
LOT 3 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS 

Registration Number Date Particulars
761 116 078 20/09/1976 EASEMENT 
771 000 659 05/01/1977 EASEMENT 
771 147 064 20/10/1977 ZONING REGULATIONS 
791 207 758 10/12/1979 UTILITY RIGHT OF WAY 
791 207 759 10/12/1979 RESTRICTIVE COVENANT 
821 061 067 07/04/1982 EASEMENT 

Permitted encumbrances for lands legally described as: 

PLAN 7911396 
BLOCK 1 
LOT 4 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS 

Registration Number Date Particulars
761 116 078 20/09/1976 EASEMENT 
771 000 659 05/01/1977 EASEMENT 
771 147 064 20/10/1977 ZONING REGULATIONS 
821 061 067 07/04/1982 EASEMENT 

Permitted encumbrances for lands legal described as: 

Parcel Identifier: 003-862-682 
Legal Description: LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698 

Registration Number Date Particulars 

CA5940341 2017-04-20 STATUTORY RIGHT OF WAY 

BRITISH COLUMBIA HYDRO AND POWER 
AUTHORITY 

CA5940342 2017-04-20 STATUTORY RIGHT OF WAYTELUS 
COMMUNICATIONS INC. 

INCORPORATION NO. BC1101218 



Schedule B 
Properties and Purchase Price Allocation 

Properties: 

The lands legally described as: 

PLAN 7911396 
BLOCK 1 
LOT 3 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS 

and 

PLAN 7911396 
BLOCK 1 
LOT 4 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS 

and 

Parcel Identifier: 003-862-682 
Legal Description: LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698 

Purchase Price Allocation: 

Property Purchase Price Allocation 

PLAN 7911396 
BLOCK 1 
LOT 3 
EXCEPTING THEREOUT ALL MINES AND 
MINERALS 
AREA: 1.06 HECTARES (2.62 ACRES) MORE 
OR LESS 

CAD$8,800,000.00 

PLAN 7911396 
BLOCK 1 
LOT 4 
EXCEPTING THEREOUT ALL MINES AND 
MINERALS 
AREA: 0.502 HECTARES (1.24 ACRES) MORE 
OR LESS 

Parcel Identifier: 003-862-682 
Legal Description: LOT C DISTRICT LOT 506 
OSOYOOS DIVISION YALE DISTRICT PLAN 
30698 

CAD$6,100,000.00 



Schedule C 
Vesting Order 

See attached. 



LEGAL*60442190.5 

COURT FILE NUMBER Clerk's Stamp 

COURT COURT OF KING’S BENCH OF ALBERTA 

JUDICIAL CENTRE CALGARY 

PLAINTIFF 
CANADIAN IMPERIAL BANK OF 
COMMERCE 

DEFENDANT 772921 ALBERTA INC., 
APPLICANT KSV RESTRUCTURING INC., in its capacity 

as court-appointed receiver and manager of 
772921 ALBERTA INC. 

DOCUMENT APPROVAL AND VESTING ORDER 
(Sale by Receiver) 

ADDRESS FOR SERVICE AND 
CONTACT INFORMATION OF PARTY 
FILING THIS DOCUMENT 

Cassels Brock & Blackwell LLP 
Suite 3810, Bankers Hall West 
888 3rd Street SW 
Calgary, Alberta  T2P 5C5 

Attention: Jeff Oliver / Jane Dietrich 
Telephone: 403-351-2920 
Email: joliver@cassels.com / jdietrich@cassels.com

File No. 54670-4 

DATE ON WHICH ORDER WAS PRONOUNCED:  ___________________________________ 

LOCATION WHERE ORDER WAS PRONOUNCED:  Calgary, Alberta – Via Webex  

NAME OF JUSTICE WHO MADE THIS ORDER:    ___________________________________ 

UPON THE APPLICATION by KSV Restructuring Inc. in its capacity as the Court-appointed 

receiver and manager (the “Receiver”) of the undertakings, property and assets of 772921 Alberta Inc. (the 

“Debtor”) for an order approving the sale transaction (the “Transaction”) contemplated by an agreement 

of purchase and sale (the “Sale Agreement”) between the Receiver and 7-Eleven Canada Inc. (the 

“Purchaser”) dated October [], 2023 and appended to the Pre-Filing Report of the Receiver dated 

October [], 2023 (the “Report”), and vesting in the Purchaser (or its nominee) the Debtor’s right, title and 

interest in and to the assets described in the Sale Agreement (the “Purchased Assets”);  

AND UPON HAVING READ the Receivership Order dated October [], 2023 (the “Receivership 

Order”), the Report and the Affidavit of Service; AND UPON HEARING the submissions of counsel for the 

Receiver, the Purchaser, no one appearing for any other person on the service list, although properly served 

as appears from the Affidavit of Service, filed;  

mailto:joliver@cassels.com
mailto:jdietrich@cassels.com


LEGAL*60442190.5 

2 

IT IS HEREBY ORDERED AND DECLARED THAT: 

SERVICE 

1. Service of notice of this application and supporting materials is hereby declared to be good and 

sufficient, no other person is required to have been served with notice of this application and time 

for service of this application is abridged to that actually given. 

APPROVAL OF TRANSACTION 

2. The Transaction is hereby approved and execution of the Sale Agreement by the Receiver is 

hereby authorized and approved, with such minor amendments as the Receiver may deem 

necessary.  The Receiver is hereby authorized and directed to take such additional steps and 

execute such additional documents as may be necessary or desirable for completion of the 

Transaction and conveyance of the Purchased Assets to the Purchaser (or its nominee). 

3. Upon delivery of a Receiver’s certificate to the Purchaser (or its nominee) substantially in the form 

set out in Schedule “A” hereto (the “Receiver's Closing Certificate”), all of the Debtor’s right, title 

and interest in and to the Purchased Assets listed in Schedule “B” hereto shall vest absolutely in 

the name of the Purchaser (or its nominee),  free and clear of and from any and all caveats, security 

interests, hypothecs, pledges, mortgages, liens, trusts or deemed trusts, reservations of ownership, 

royalties, options, rights of pre-emption, privileges, interests, assignments, actions, judgements, 

executions, levies, taxes, writs of enforcement, charges, or other claims, whether contractual, 

statutory, financial, monetary or otherwise, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise (collectively, “Claims”) including, 

without limiting the generality of the foregoing: 

(a) any encumbrances or charges created by the Receivership Order;  

(b) any charges, security interests or claims evidenced by registrations pursuant to the 

Personal Property Security Act (Alberta), the Personal Property Security Act (British 

Columbia) or any other personal property registry system;  

(c) any liens or claims of lien under the Builders’ Lien Act (Alberta) or the Builders’ Lien Act

(British Columbia); and 

(d) those Claims listed in Schedule “C” hereto (all of which are collectively referred to as the 

“Encumbrances”, which term shall not include the permitted encumbrances, caveats, 

interests, easements, and restrictive covenants listed in Schedule “D” (collectively, 

“Permitted Encumbrances”)) 
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and for greater certainty, this Court orders that all Claims including Encumbrances other than 

Permitted Encumbrances, affecting or relating to the Purchased Assets are hereby expunged, 

discharged and terminated as against the Purchased Assets. 

4. Upon delivery of the Receiver’s Closing Certificate, and upon filing of a certified copy of this Order, 

together with any applicable registration fees, all governmental authorities including those referred 

to below in this paragraph (collectively, “Governmental Authorities”) are hereby authorized, 

requested and directed to accept delivery of such Receiver’s Closing Certificate and certified copy 

of this Order as though they were originals and to register such transfers, interest authorizations, 

discharges and discharge statements of conveyance as may be required to convey to the 

Purchaser or its nominee clear title to the Purchased Assets subject only to Permitted 

Encumbrances.  

5. In order to effect the transfers and discharges described above, this Court directs each of the 

Governmental Authorities to take such steps as are necessary to give effect to the terms of this 

Order and the Sale Agreement. Presentment of this Order and the Receiver’s Closing Certificate 

shall be the sole and sufficient authority for the Governmental Authorities to make and register 

transfers of title or interest and cancel and discharge registrations against any of the Purchased 

Assets of any Claims including Encumbrances but excluding Permitted Encumbrances. 

6. Without limiting the generality of paragraphs 4 or 5 above:  

(a) the Alberta Registrar of Land Titles (“Alberta Land Titles Registrar”) for the lands defined 

below shall and is hereby authorized, requested and directed to forthwith: 

(i) cancel existing Certificates of Title Number 981 361 399 for those lands and 

premises municipally described as and legally described as: 

PLAN 7911396 

BLOCK 1 

LOT 3 

EXCEPTING THEREOUT ALL MINES AND MINERALS 

AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS 

(the “AB Lot 3 Lands”)

(ii) issue a new Certificate of Title for the AB Lot 3 Lands in the name of the Purchaser 

(or its nominee), namely, 7-Eleven Canada Inc.; 



LEGAL*60442190.5 

4 

(iii) transfer to the new Certificates of Title the applicable existing instruments listed in 

Schedule “D” – Part A, to this Order, and to issue and register against the new 

Certificate of Title such applicable new caveats, utility rights of ways, easements 

or other instruments as are listed in Schedule “D” – Part A; and 

(iv) discharge and expunge the Encumbrances listed in Schedule “C” – Part A to this 

Order and discharge and expunge any Claims including Encumbrances (but 

excluding Permitted Encumbrances) which may be registered after the date of the 

Sale Agreement against the existing Certificate of Title to the AB Lot 3 Lands. 

(b) the Alberta Land Titles Registrar for the lands defined below shall and is hereby authorized, 

requested and directed to forthwith: 

(i) cancel existing Certificates of Title Number 981 361 399 +1 for those lands and 

premises municipally described as [] and legally described as: 

PLAN 7911396 

BLOCK 1 

LOT 4 

EXCEPTING THEREOUT ALL MINES AND MINERALS 

AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS 

(the “AB Lot 4 Lands”) 

(i) issue new Certificates of Title for the Lands in the name of the Purchaser (or its 

nominee), namely, 7-Eleven Canada Inc.; 

(ii) transfer to the new Certificate of Title the applicable existing instruments listed in 

Schedule “D” – Part B, to this Order, and to issue and register against the new 

Certificate of Title such applicable new caveats, utility rights of ways, easements 

or other instruments as are listed in Schedule “D” – Part B; and 

(iii) discharge and expunge the Encumbrances listed in Schedule “C” – Part B to this 

Order and discharge and expunge any Claims including Encumbrances (but 

excluding Permitted Encumbrances) which may be registered after the date of the 

Sale Agreement against the existing Certificate of Title to the Lands. 

(c) upon presentation for registration in the British Columbia Land Titles Office for the Land 

Title District of Kamloops of a certified copy of this Order, together with a letter from Cassels 
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Brock & Blackwell LLP, solicitors for the Receiver, authorizing registration of this Order, the 

British Columbia Registrar of Land Titles is hereby directed to:  

(i) enter the Purchaser (or its nominee) as the owner of the B.C. Property, as defined 

and identified in Schedule “B” hereto, together with all buildings and other 

structures, facilities and improvements located thereon and fixtures, systems, 

interests, licenses, rights, covenants, restrictive covenants, commons, ways, 

profits, privileges, rights, easements and appurtenances to the said hereditaments 

belonging, or with the same or any part thereof, held or enjoyed or appurtenant 

thereto, in fee simple in respect of the B.C. Property, and this Court declares that 

it has been proved to the satisfaction of the Court on investigation that the title of 

the Purchaser (or its nominee) in and to the Property is a good, safe holding and 

marketable title and directs the British Columbia Registrar of Land Titles to register 

indefeasible title in favour of the Purchaser (or its nominee) as aforesaid; and 

(ii) having considered the interest of third parties, to discharge, release, delete and 

expunge from title to the B.C. Property all of the registered Claims as set out in 

Schedule “C” – Part C hereto, save and except for those Permitted Encumbrances 

listed in Schedule “D” – Part C. 

7. No authorization, approval or other action by and no notice to or filing with any governmental 

authority or regulatory body exercising jurisdiction over the Purchased Assets is required for the 

due execution, delivery and performance by the Receiver of the Sale Agreement.  

8. Upon delivery of the Receiver’s Closing Certificate together with a certified copy of this Order, this 

Order shall be immediately registered by the Land Titles Registrar notwithstanding the 

requirements of section 191(1) of the Land Titles Act, RSA 2000, c.L-7 and notwithstanding that 

the appeal period in respect of this Order has not elapsed. The Land Titles Registrar is hereby 

directed to accept all Affidavits of Corporate Signing Authority submitted by the Receiver in its 

capacity as Receiver of the Debtor and not in its personal capacity. 

9. For the purposes of determining the nature and priority of Claims, the net proceeds from sale of 

the Purchased Assets (to be held in an interest bearing trust account by the Receiver) shall stand 

in the place and stead of the Purchased Assets from and after delivery of the Receiver’s Closing 

Certificate and all Claims including Encumbrances (but excluding Permitted Encumbrances) shall 

not attach to, encumber or otherwise form a charge, security interest, lien, or other Claim against 

the Purchased Assets and may be asserted against the net proceeds from sale of the Purchased 

Assets with the same priority as they had with respect to the Purchased Assets immediately prior 
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to the sale, as if the Purchased Assets had not been sold and remained in the possession or control 

of the person having that possession or control immediately prior to the sale.  

10. Unless otherwise ordered (whether before or after the date of this Order), the Receiver shall not 

make any distributions to creditors of net proceeds from sale of the Purchased Assets without 

further order of this Court, provided however that: (a) the Receiver may apply any part of such net 

proceeds to repay any amounts the Receiver has borrowed for which it has issued a Receiver’s 

Certificate pursuant to the Receivership Order; and (b) the Receiver (or its legal counsel, as the 

case may be) is hereby authorized and directed to distribute the following amounts from the net 

proceeds from the sale of the Purchased Assets without further order of this Court:

(a) first, paying the amounts (if any) owing to the City of Calgary and the City of West Kelowna 

(collectively, the “Municipalities”), on account of municipal property taxes, assessments, 

penalties and interest and any other charges owing to the Municipalities with respect to the 

applicable Purchased Assets that: (i) rank in priority to the mortgages and caveats 

registered by Canadian Imperial Bank of Commerce (“CIBC”) and Canadian Western Bank 

(“CWB”) against the Purchased Assets; and (ii) are the responsibility of the Receiver under 

the Sale Agreement;

(b) second, paying to Canada Revenue Agency, the amount of any Transfer Taxes (as defined 

in the Sale Agreement), if any, payable by the Receiver under the Sale Agreement;

(c) [third, paying [] and applicable goods and services taxes (if any) to Alvarez & Marsal 

Canada Securities ULC; and] 

(d) fourth, paying from the net proceeds from the sale of the following lands, the following 

amounts:

(i) from the sale of AB Lot 3 Lands and AB Lot 4 Lands:

(A) a distribution to CWB in such amount so as to fully discharge the 

obligations owing by the Debtor to CWB as secured by the mortgage and 

caveat registered by CWB against the AB Lot 3 Lands and AB Lot 4 Lands 

as instrument numbers 221 026 290 and 221 026 291, which distribution 

is estimated to be in the amount of $[];

(B) a distribution to CIBC of the remaining net proceeds from the sale of the 

AB Lot 3 Lands and AB Lot 4 Lands, provided that such distribution shall 

not exceed the amount of the obligations owing by the Debtor to CIBC and 

secured by the mortgage registered by CIBC against the AB Lot 3 Lands
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and AB Lot 4 Lands as instrument number 231 275 608, which distribution 

is estimated to be in the amount of $[];  

(ii) from the sale of the B.C. Property:

(A) a distribution to CWB in such amount so as to fully discharge the

obligations owing by the Debtor to CWB as secured by the mortgage and

assignment of rents registered by CWB against the B.C Property as

registration numbers CA9465179 and CA9465180, which distribution is

estimated to be in the amount of $[]; and

(B) a distribution to CIBC of the remaining net proceeds from the sale of the

B.C. Property, provided that such distribution shall not exceed the amount

of the obligations owing by the Debtor to CIBC and secured by the

mortgage and assignment of rents registered by CIBC against the B.C.

Property as registration numbers CB806751 and CB806752, which

distribution is estimated to be in the amount of $[].

11. Except as expressly provided for in the Sale Agreement or by section 5 of the Alberta Employment

Standards Code, the Purchaser (or its nominee) shall not, by completion of the Transaction, have

liability of any kind whatsoever in respect of any Claims against the Debtor.

12. Upon completion of the Transaction, the Debtor and all persons who claim by, through or under the

Debtor in respect of the Purchased Assets, and all persons or entities having any Claims of any

kind whatsoever in respect of the Purchased Assets, save and except for persons entitled to the

benefit of the Permitted Encumbrances, shall stand absolutely and forever barred, estopped and

foreclosed from and permanently enjoined from pursuing, asserting or claiming any and all right,

title, estate, interest, royalty, rental, equity of redemption or other Claim whatsoever in respect of

or to the Purchased Assets, and to the extent that any such persons or entities remain in the

possession or control of any of the Purchased Assets, or any artifacts, certificates, instruments or

other indicia of title representing or evidencing any right, title, estate, or interest in and to the

Purchased Assets, they shall forthwith deliver possession thereof to the Purchaser (or its nominee).

13. The Purchaser (or its nominee) shall be entitled to enter into and upon, hold and enjoy the

Purchased Assets for its own use and benefit without any interference of or by the Debtor, or any

person claiming by, through or against the Debtor.

14. Immediately upon closing of the Transaction, holders of Permitted Encumbrances shall have no

claim whatsoever against the Receiver.
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15. The Receiver is directed to file with the Court a copy of the Receiver’s Closing Certificate forthwith 

after delivery thereof to the Purchaser (or its nominee). 

16. Pursuant to clause 7(3)(c) of the Personal Information Protection and Electronic Documents Act 

(Canada) and section 20(e) of the Alberta Personal Information Protection Act, the Receiver is 

authorized and permitted to disclose and transfer to the Purchaser (or its nominee) all human 

resources and payroll information in the Debtor’s records pertaining to the Debtor’s past and current 

employees. The Purchaser (or its nominee) shall maintain and protect the privacy of such 

information and shall be entitled to use the personal information provided to it in a manner which is 

in all material respects identical to the prior use (of such information) to which the Debtor was 

entitled. 

MISCELLANEOUS MATTERS 

17. Notwithstanding: 

(a) the pendency of these proceedings and any declaration of insolvency made herein; 

(b) the pendency of any applications for a bankruptcy order now or hereafter issued pursuant 

to the Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3, as amended (the “BIA”), in 

respect of the Debtor, and any bankruptcy order issued pursuant to any such applications;  

(c) any assignment in bankruptcy made in respect of the Debtor; and 

(d) the provisions of any federal or provincial statute: 

the vesting of the Purchased Assets in the Purchaser (or its nominee) pursuant to this Order shall 

be binding on any trustee in bankruptcy that may be appointed in respect of the Debtor and shall 

not be void or voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a 

transfer at undervalue, settlement, fraudulent preference, assignment, fraudulent conveyance, or 

other reviewable transaction under the BIA or any other applicable federal or provincial 

legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any 

applicable federal or provincial legislation. 

18. The Receiver, the Purchaser (or its nominee) and any other interested party, shall be at liberty to 

apply for further advice, assistance and direction as may be necessary in order to give full force 

and effect to the terms of this Order and to assist and aid the parties in closing the Transaction. 

19. This Honourable Court hereby requests the aid and recognition of any court, tribunal, regulatory or 

administrative body having jurisdiction in Canada or in any of its provinces or territories or in any 

foreign jurisdiction, to act in aid of and to be complimentary to this Court in carrying out the terms 
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of this Order, to give effect to this Order and to assist the Receiver and its agents in carrying out 

the terms of this Order.  All courts, tribunals, regulatory and administrative bodies are hereby 

respectfully requested to make such order and to provide such assistance to the Receiver, as an 

officer of the Court, as may be necessary or desirable to give effect to this Order or to assist the 

Receiver and its agents in carrying out the terms of this Order. 

20. Service of this Order shall be deemed good and sufficient by: 

(a) Serving the same on: 

(i) the persons listed on the service list created in these proceedings; 

(ii) any other person served with notice of the application for this Order; 

(iii) any other parties attending or represented at the application for this Order; 

(iv) the Purchaser or the Purchaser’s solicitors; and 

(b) Posting a copy of this Order on the Receiver’s website at: [] 

and service on any other person is hereby dispensed with. 

21. Service of this Order may be effected by facsimile, electronic mail, personal delivery or courier. 

Service is deemed to be effected the next business day following transmission or delivery of this 

Order. 

_______________________________________________ 
Justice of the Court of King’s Bench of Alberta 



LEGAL*60442190.5 

10 

Schedule “A” 
Form of Receiver’s Certificate 

COURT FILE NUMBER Clerk's Stamp 

COURT COURT OF KING’S BENCH OF ALBERTA 

JUDICIAL CENTRE CALGARY 

PLAINTIFF 
CANADIAN IMPERIAL BANK OF COMMERCE 

DEFENDANT 772921 ALBERTA INC., 
APPLICANT KSV RESTRUCTURING INC., in its capacity as 

court-appointed receiver and manager of 772921 
ALBERTA INC. 

DOCUMENT RECEIVER’S CERTIFICATE  

ADDRESS FOR SERVICE AND 
CONTACT INFORMATION OF 
PARTY FILING THIS 
DOCUMENT 

Cassels Brock & Blackwell LLP 
Suite 3810, Bankers Hall West 
888 3rd Street SW 
Calgary, Alberta  T2P 5C5 

Attention: Jeff Oliver / Jane Dietrich 
Telephone: 403-351-2920 
Email: joliver@cassels.com / jdietrich@cassels.com

File No. 54670-4 

RECITALS

A.  Pursuant to an Order of the Honourable Justice [] of the Court of King’s Bench of Alberta, Judicial 

District of Calgary (the “Court”) dated [], 2023, KSV Restructuring Inc. was appointed as the 

receiver (the “Receiver”) of the undertakings, property and assets of 772921 Alberta Inc. (the 

“Debtor”). 

B. Pursuant to an Order of the Court dated [], 2023, the Court approved the agreement of purchase 

and sale made as of October [], 2023 (the “Sale Agreement”) between the Receiver and 7-Eleven 

Canada Inc. (the “Purchaser”) and provided for the vesting in the Purchaser of the Debtor’s right, 

title and interest in and to the Purchased Assets, which vesting is to be effective with respect to the 

Purchased Assets upon the delivery by the Receiver to the Purchaser of a certificate confirming (i) 

the payment by the Purchaser of the Purchase Price for the Purchased Assets; (ii) that the 

conditions to Closing as set out in section [] of the Sale Agreement have been satisfied or waived 

by the Receiver and the Purchaser; and (iii) the Transaction has been completed to the satisfaction 

of the Receiver. 

mailto:joliver@cassels.com
mailto:jdietrich@cassels.com


LEGAL*60442190.5 

11 

C. Unless otherwise indicated herein, capitalized terms have the meanings set out in the Sale 

Agreement. 

THE RECEIVER CERTIFIES the following: 

1. The Purchaser (or its nominee) has paid and the Receiver has received the Purchase Price for 

the Purchased Assets payable on the Closing Date pursuant to the Sale Agreement; 

2. The conditions to Closing as set out in section [] of the Sale Agreement have been satisfied 

or waived by the Receiver and the Purchaser (or its nominee); and 

3. The Transaction has been completed to the satisfaction of the Receiver.  

4. This Certificate was delivered by the Receiver at [Time] on [Date].  

KSV Restructuring Inc., in its 
capacity as Receiver of the 
undertakings, property and assets of 
772921 Alberta Inc., and not in its 
personal capacity. 

Per;____________________________ 

Name: 

Title: 
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Schedule “B” 
Purchased Assets 

The lands legally described as: 

PLAN 7911396 
BLOCK 1 
LOT 3 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS 

and 

PLAN 7911396 
BLOCK 1 
LOT 4 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS 

and 

Parcel Identifier: 003-862-682 
Legal Description: LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698 
(the “B.C. Property”) 
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Schedule “C” 
Encumbrances 

Schedule “C” – Part A 

Encumbrances for lands legally described as: 

PLAN 7911396 
BLOCK 1 
LOT 3 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS 

Registration Number Date Particulars
221 026 290 08/02/2022 MORTGAGE 

MORTGAGEE - CANADIAN WESTERN 
BANK 

221 026 291 08/02/2022 CAVEAT 
RE : ASSIGNMENT OF RENTS AND LEASES 
CAVEATOR - CANADIAN WESTERN BANK 

231 275 608 12/09/2023 MORTGAGE 
MORTGAGEE - CANADIAN IMPERIAL BANK 
OF COMMERCE 

Schedule “C” – Part B 

Encumbrances for lands legally described as: 

PLAN 7911396 
BLOCK 1 
LOT 4 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS 

Registration Number Date Particulars
221 026 290 08/02/2022 MORTGAGE 

MORTGAGEE - CANADIAN WESTERN 
BANK 

221 026 291 08/02/2022 CAVEAT 
RE : ASSIGNMENT OF RENTS AND LEASES 
CAVEATOR - CANADIAN WESTERN BANK 

231 275 608 12/09/2023 MORTGAGE 
MORTGAGEE - CANADIAN IMPERIAL BANK 
OF COMMERCE 

Schedule “C” – Part C 

Encumbrances for lands legal described as: 

Parcel Identifier: 003-862-682 
Legal Description: LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698 

Registration Number Date Particulars
CA9465179 2021-10-28 MORTGAGE 
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CANADIAN WESTERN BANK 
CA9465180 2021-10-28 ASSIGNMENT OF RENTS  

CANADIAN WESTERN BANK 
CB806751 2023-08-03 MORTGAGE 

CANADIAN IMPERIAL BANK OF 
COMMERCE 

CB806752 2023-08-03 ASSIGNMENT OF RENTS  
CANADIAN IMPERIAL BANK OF 
COMMERCE 
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Schedule “D” 
Permitted Encumbrances 

Schedule “D” – Part A 

Permitted encumbrances for lands legally described as: 

PLAN 7911396 
BLOCK 1 
LOT 3 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS 

Registration Number Date Particulars
761 116 078 20/09/1976 EASEMENT 
771 000 659 05/01/1977 EASEMENT 
771 147 064 20/10/1977 ZONING REGULATIONS 
791 207 758 10/12/1979 UTILITY RIGHT OF WAY 
791 207 759 10/12/1979 RESTRICTIVE COVENANT 
821 061 067 07/04/1982 EASEMENT 

Schedule “D” – Part B 

Permitted encumbrances for lands legally described as: 

PLAN 7911396 
BLOCK 1 
LOT 4 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS 

Registration Number Date Particulars
761 116 078 20/09/1976 EASEMENT 
771 000 659 05/01/1977 EASEMENT 
771 147 064 20/10/1977 ZONING REGULATIONS 
821 061 067 07/04/1982 EASEMENT 

Schedule “D” – Part C 

Permitted encumbrances for lands legal described as: 

Parcel Identifier: 003-862-682 
Legal Description: LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698 

Registration Number Date Particulars
CA5940341 2017-04-20 STATUTORY RIGHT OF WAY 

BRITISH COLUMBIA HYDRO AND POWER 
AUTHORITY 

CA5940342 2017-04-20 STATUTORY RIGHT OF WAYTELUS 
COMMUNICATIONS INC. 
INCORPORATION NO. BC1101218 



 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “M” referred to in the Affidavit of Geoffrey Golding 
sworn by Geoffrey Golding at the City of Toronto, in the Province of 
Ontario, before me on November 8, 2023 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

EVAN COBB 

 
 



FORM 86 
Notice of Intention to Enforce a Security 

(Rule 124) 

TO: 772921 ALBERTA INC.; RIDGE MEADOWS PROPERTIES LTD.; AND 
SPRUCE IT UP LAND CORP.  (the "Obligors"), insolvent persons; 

Take notice that: 

1. Canadian Imperial Bank of Commerce, as agent (the "Secured Creditor"), a secured 
creditor, intends to enforce its security on the Grantors’  property described below:

All of the personal property and intellectual property rights of the Obligors now owned or 
hereafter acquired, subject to any exclusions set out in the Security Agreements (as 
defined below).

The lands legally described on Schedule “B” hereto.

2. The security that is to be enforced is in the form of, inter alia, the agreements referred to 
in Schedule “A” (the “Security Agreements”).

3. The total amount of indebtedness secured by the above described security as at 
November 6, 2023 was the sum of CDN 32,620,322.27, plus additional interest, costs, 
fees and expenses.

4. The Secured Creditor will not have the right to enforce the security until after the expiry 
of the 10-day period after this notice is sent unless the Obligors consent to an earlier 
enforcement.
DATED at Toronto, Ontario this  7th  day of November, 2023.

CANADIAN IMPERIAL BANK OF 
COMMERCE, AS AGENT,  by its counsel, 
Norton Rose Fulbright Canada LLP 

Per: 

Name: Evan Cobb 
Title: Partner 



Schedule “A” 

1. General Security Agreement dated as of the 26th day of September 2017

2. Mortgage granted July 20, 2023 by the Obligors pursuant to the Land Titles Act (Alberta)

3. Mortgage granted July 20, 2023 by 772921 Alberta Inc.  pursuant to the Land Title Act
(British Columbia)



Schedule “B” 

1. PLAN 7911396
BLOCK 1
LOT 3
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 1.06 HECTARES (2.62 ACRES) MORE OR LESS
Standing in the name of 772921 Alberta Inc.

2. PLAN 7911396
BLOCK 1
LOT 4
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 0.502 HECTARES (1.24 ACRES) MORE OR LESS
Standing in the name of 772921 Alberta Inc.

3. PLAN 8031JK
BLOCK A
LOT 5
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 7.85 HECTARES (19.4 ACRES) MORE OR LESS
Standing in the name of Ridge Meadows Properties Ltd.

4. PLAN 5235JK
BLOCK A
EXCEPTING THEREOUT ALL MINES AND MINERALS
AREA: 8.4 HECTARES (20.75 ACRES) MORE OR LESS
Standing in the name of Spruce It Up Land Corp.

5. PIN: 003-862-682
LOT C DISTRICT LOT 506 OSOYOOS DIVISION YALE DISTRICT PLAN 30698
Standing in the name of 772921 Alberta Ltd.



CONSENT 

TO: CANADIAN IMPERIAL BANK OF COMMERCE, AS AGENT (the “Secured 
Creditor”) 

FROM: 772921 ALBERTA INC.; RIDGE MEADOWS PROPERTIES LTD.; AND 
SPRUCE IT UP LAND CORP., insolvent persons (the “Insolvent Persons”) 

The Insolvent Persons acknowledge receipt of a Notice of Intention to Enforce 
Security dated November 7, 2023 delivered by the Secured Creditor. 

For consideration received, the receipt and sufficiency of which are hereby 
acknowledged, the Insolvent Persons hereby consent to the immediate enforcement by the 
Secured Creditor of the security held by the Secured Creditor from the Insolvent Persons, and 
for the same consideration waive any further notice from the Secured Creditor with respect to 
the enforcement of its security and the exercise of the other remedies of the Secured Creditor 
against the Insolvent Persons. 

DATED this _____ day of November, 2023 

772921 ALBERTA INC. 

Per: 
Name: 
Title: 

RIDGE MEADOWS PROPERTIES LTD. 

Per: 
Name: 
Title: 

SPRUCE IT UP LAND CORP. 

Per: 
Name: 
Title: 
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