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Classification: Internal 

Court File No.: CV-23-00710573-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 
COMMERCIAL LIST  

B E T W E E N: 

MCAP FINANCIAL CORPORATION 
        Applicant 

and 

VANDYK-THE BUCKINGHAM NORTH - GRAND CENTRAL LIMITED 
and JOHN VANDYK 

Respondents 

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF 
THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS 

AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 
1990, c. C.43, AS AMENDED 

AFFIDAVIT OF MICHAEL MISENER 

I, MICHAEL MISENER, of the City of Burlington in the Province of Ontario, make oath 

and say as follows: 

1. I am Managing Director at MCAP Financial Corporation (“MCAP”), the Applicant in

the within Application and, as such, have knowledge of the matters to which I hereinafter depose, 

unless it appears from the context that I rely upon information provided to me by others, all of 

which information I verily believe to be true. 

2. This affidavit is sworn in support of an application by MCAP to appoint KSV

Restructuring Inc. (“KSV”) as Receiver and Manager (in such capacity, the “Receiver”) without 

security, of the real property legally described in Schedule "A" to the proposed Receivership 

Order (collectively, the "Real Property") and all of the present and future assets, undertakings 

and personal property of Vandyk – The Buckingham North – Grand Central Limited ("Vandyk") 
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and John Vandyk (the “Guarantor”) (collectively referred to as the “Debtors”) located at, 

related to, used in connection with or arising from or out of the Real Property or which is 

necessary to the use and operation of the Real Property, including all of the proceeds therefrom 

and more particularly described as:   

PIN 07617 – 0035 LT PCL 237-1, SEC M68; LT 237, PL M68; ETOBICOKE, CITY 

OF TORONTO to PIN 07617 – 0045 LT PCL 238-1, SEC M68; LTS 238, PL M68; & 

LTS 9, 10, 11,16, 17 & 18, PL M177; ETOBICOKE, CITY OF TORONTO;  

known municipally as 23 Buckingham Street, Etobicoke, Ontario, (the “Buckingham Lands”), 

pursuant to section 243 (1) of the Bankruptcy and Insolvency Act (Canada) (the “BIA”)

and section 101 of the Courts of Justice Act (Ontario) (the “Application”). 

A. BACKGROUND AND THE PARTIES

3. MCAP is incorporated pursuant to the Canada Business Corporations Act, R.S.C.

1985, c. C-44, as amended, with a registered head office located at 200 King Street West, Suite 

400, Toronto, Ontario, M5H 3T4; 

4. Vandyk is a privately held real estate development company incorporated under the

Ontario Business Corporation Act, with a registered head office located at 1944 Fowler Drive, 

Mississauga, Ontario, L5K 0A1. Now shown to me and appended hereto as Exhibit “A” to this 

Affidavit is a true copy of the Corporate Profile Report for Vandyk; 

5. Vandyk is the registered owner of the Buckingham Lands which consist of a 2.11 acre

high-rise development site with Official Plan Amendment (“OPA”) and Zoning By-law 

Amendment (“ZBA”) approval (Site Plan Control application under review), situated at the 

northeast corner of Newcastle Street and Buckingham Street in Etobicoke. The project is to 

14



-3-

Classification: Internal 

consist of three towers on one podium with five levels of underground parking, with the three 

towers combining for 749 residential units, 393 parking stalls and 761 lockers. Additionally, the 

buildings were to include 66,193 sq. ft. of commercial space (the “Buckingham Project”).  

B. LOAN AND SECURITY DOCUMENTS

6. In connection with the Debtors’ refinancing of the Buckingham Project, MCAP provided

a non-revolving land loan facility for the principal sum of $37,500,000.00 (the “Loan Facility”), 

under which the principal amount of $37,500,000.00 remains outstanding, together with all 

interest, fees and costs thereunder (the "Indebtedness").  

7. As discussed below, the Debtors granted various security and collateral security

(collectively with all commitment letters related thereto, the "Loan and Security Documents") 

to secure the payment and performance of the Indebtedness; 

The Buckingham Loan and Security 

8. Pursuant to a Commitment Letter dated August 18th, 2020 (the "Buckingham

Commitment Letter") between MCAP, as lender, and Vandyk – The Buckingham North- 

Grand Central Limited, as borrower, MCAP agreed to provide a first mortgage land loan in the 

principal amount of $37,500,000.00, to enable Vandyk to refinance its existing 1st, 2nd and 3rd 

mortgages against the Buckingham Lands. Now shown to me and appended hereto as Exhibit 

“B” to this my Affidavit is a true copy of the Commitment Letter dated August 18th, 2020. 

9. As of November 29, 2023, the total Indebtedness under the Buckingham Commitment

Letter was $38,442,267.69 plus legal costs. Now shown to me and appended hereto as Exhibit 

“C” is a Mortgage Statement dated November 29, 2023.  
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10. The payment and performance of the Indebtedness, and the obligations under, among

other things, the Buckingham Commitment Letter, was unconditionally, absolutely and 

irrevocably guaranteed by John Vandyk. Now shown to me and appended hereto as Exhibit “D” 

is a true copy of the Guarantee dated September 23, 2020. 

11. As general and continuing security for the payment and performance of the Indebtedness

and obligations under, among other things, the Buckingham Commitment Letter and the 

Guarantees, MCAP was granted various security by Vandyk and the Guarantor (collectively the 

“Security”). 

12. The Security includes, without limitation:

i. A First Mortgage charge over the Buckingham Lands, registered in the amount of

$46,875,000.00 on December 9th, 2020, as Instrument No. AT5593769. Now

shown to me and appended hereto as Exhibit “E” is a true copy of the registered

Charge, dated December 9th, 2020;

ii. a General Assignment of Rents (“GAR”) registered December 9th, 2020, as

Instrument No. AT5593770. Now shown to me and appended hereto as Exhibit

“F” is a true copy of the registered GAR, dated December 9th, 2020;

iii. a General Security Agreement (“GSA”) registered September 21st, 2020, by

Financing Statement No. 20200921 1401 1462 8820. Now shown to me and

appended hereto as Exhibit “G” is a true copy of the registered GSA, dated

September 21st, 2020;

iv. a Guarantee and Postponement of Claim from the Guarantor (the “Guarantee”)

registered under the PPSA on September 21st, 2020, under Registration No.

20200921 1401 1462 8823. Now shown to me and appended hereto as Exhibit
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“H” is a true copy of the registration of the Guarantee from the Guarantor, dated 

September 21st, 2020; and  

v. a Guarantee and Postponement of Claim from Vandyk Properties Limited

including a Pledge of the Shares of Vandyk, registered September 21st, 2020,

under PPSA Registration No. 20200921 1401 1462 8824. Now shown to me and

appended hereto as Exhibit “I” is a true copy of the registered Guarantee and

Postponement of Claim from Vandyk Properties Limited, dated September 21st,

2020. A true copy of the Share Pledge Agreement is appended as Exhibit “J”;

C. THE DEFAULT

13. Several events of default under the Loan and Security Documents have occurred and are

continuing. Among other things, such events of default include, 

(a) Vandyk’s failure to honor the terms and conditions of the loan renewal resulted in

their failure to repay the loan in full at maturity;

(b) Vandyk’s failure to make its monthly interest payments under the Buckingham

Commitment Letter on October 1st and November 1st, 2023;

(c) Vandyk's failure to pay the renewal fee due to MCAP on July 1st, 2023;

(d) Vandyk’s failure to discharge Construction Liens registered on title to the

Buckingham Lands totaling $2,558,943.00 as of November 29, 2023. Now shown

to me and appended hereto as Exhibit “K” are true copies of the parcel abstracts

for the Buckingham Lands as of November 29, 2023, at which time there were a

combined total of 7 Construction Liens registered. True copies of the seven Liens

are appended hereto as Exhibit “L”;
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(e) The registration of a subsequent mortgage in favour of Maxims Holdings Inc. on

November 10, 2023, for the principal sum of $800,000.00. Now shown to me and

appended hereto as Exhibit “M” is a true copy of the Mortgage to Maxims

Holdings Inc. registered on title to the Buckingham Lands;

(f) Vandyk's failure to pay any and all property taxes in respect of the Buckingham

Property. Now shown to me and appended hereto as Exhibit “N” is a true copy of

the Tax Certificate dated November 9, 2023, indicating outstanding property taxes

and interest in the amount of $26,745.82;

(g) Several other Vandyk development corporations, operated by the Guarantor had

enforcement actions commenced, constituting a material change to the financial

position of Vandyk and the Guarantor;

14. Given the foregoing events of default, MCAP issued a demand letter on October 10th,

2023, to Vandyk and to the Guarantor (the "MCAP Demand Letters") for the repayment of 

all of the Buckingham Indebtedness to MCAP.  

15. The MCAP Demand Letters were delivered to Vandyk and the Guarantor,

contemporaneously with Notices of Intention to Enforce Security, in accordance with section 

244 of the BIA (collectively the “NITES”). Now shown to me and appended hereto as Exhibit 

“O” are true copies of the Demand Letters and the NITES dated October 10th, 2023. 

16. The ten-day period afforded to Vandyk and the Guarantor under the Demand Letters

and NITES to repay all of the Indebtedness prior to any enforcement action being taken 

has expired. 

17. Notwithstanding the issuance of the Demand Letters and NITES, the entirety of

the Indebtedness remains outstanding, together with all additional interest, fees and legal costs 
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