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NOTICE OF APPLICATION 

TO THE RESPONDENT 

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant.  The claim 
made by the Applicant appears on the following page. 

THIS APPLICATION will come on for a hearing (choose one of the following)

 In writing 
 In person 
 By telephone conference 
 By video conference 

at the following location: 

� Video conference details to be established. 
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on: a day to be set by the register of the Commercial List. 

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in 
the application or to be served with any documents in the application, you or an Ontario 
lawyer acting for you must forthwith prepare a notice of appearance in Form 38A 
prescribed by the Rules of Civil Procedure, serve it on the Applicant’s lawyer or, where 
the Applicant does not have a lawyer, serve it on the Applicant, and file it, with proof of 
service, in this court office, and you or your lawyer must appear at the hearing. 

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY 
EVIDENCE TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON 
THE APPLICATION, you or your lawyer must, in addition to serving your notice of 
appearance, serve a copy of the evidence on the Applicant’s lawyer or, where the 
Applicant does not have a lawyer, serve it on the Applicant, and file it, with proof of 
service, in the court office where the application is to be heard as soon as possible, but 
at least four days before the hearing. 

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN 
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.  IF YOU WISH TO 
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID 
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 

Date    Issued by  
Local Registrar 

Address of 
court office: 

Superior Court of Justice 
330 University Avenue, 8th Floor 
Toronto ON  M5G 1R7 

TO: THE SERVICE LIST 

Electronically issued / Délivré par voie électronique : 24-Nov-2023
Toronto Superior Court of Justice / Cour supérieure de justice

       Court File No./N° du dossier du greffe : CV-23-00710267-00CL
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APPLICATION 

1. The Applicant, MCAP Financial Corporation (“MCAP”), makes an Application for: 

(a) if necessary, an Order abridging the time for service of the Notice of 

Application and dispensing with service on any person other than those 

served; 

(b) an Order appointing a receiver and manager pursuant to section 243 of 

the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 (the “BIA”) and 

section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43 (the “CJA”) 

without security, and Construction Lien Trustee, pursuant to section 68 of 

the Construction Act, R.S.O. 1990, c. C.30 (the “Construction Act”) (in 

such capacity, the “Construction Receiver”), without security, over all 

property, assets and undertakings (the “Property”) of Vandyk-Backyard 

Kings Mill Limited (“Vandyk-Kings Mill” or the “Debtor”) acquired for or 

used in relation to the Debtor’s business and the Project (as defined 

below); and  

(c) such further and other relief as to this Honourable Court may seem just. 

2. Capitalized terms used herein and not otherwise defined have the meaning given 

to them in the Misener Affidavit;  
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3. The grounds for the application are:  

(a) MCAP is an independent mortgage finance company specializing in 

residential, commercial and development mortgage financing; 

(b) MCAP is the senior secured creditor over the Real Property (as defined 

below) of the Debtor;  

(c) The Debtor, Vandyk-Kings Mill, is a privately owned company, 

incorporated pursuant to the laws of Ontario, for the purpose of owning 

and developing the Project (as defined below); and 

(d) MCAP provided construction financing to the Debtor for the purpose of 

constructing a residential real estate development consisting of a two-

tower, 234-unit residential condominium building with a 3-storey 

underground parkade (the “Project”) at the municipal address 15 

Neighbourhood Lane, Etobicoke, Ontario (collectively with the Project, the 

“Real Property”);  

MCAP Credit Agreement and Security  

(e) MCAP provided a Construction Loan and a Commitment Letter, as 

amended, supplemented or modified from time to time (the “Commitment 

Letter”);  

(f) The maturity date of the Commitment Letter was August 1, 2023;  

Electronically issued / Délivré par voie électronique : 24-Nov-2023
Toronto Superior Court of Justice / Cour supérieure de justice

       Court File No./N° du dossier du greffe : CV-23-00710267-00CL

004



-5- 

(g) As of November 22, 2023, the Debtor was indebted to MCAP in the 

amount of $37,952,101.38, excluding professional fees, disbursements 

and HST (the “Indebtedness”);  

(h) MCAP has valid and enforceable security securing all obligations owing 

under the Commitment Letter, including the MCAP Mortgage, an 

Assignment of Rents, a GSA, and a perfected personal property security 

registration over all present and after-acquired personal property of the 

Debtor under the PPSA;   

Other Secured Creditors  

(i) Westmount Guarantee Services Inc. (“Westmount”) claims security over 

Vandyk-Kings Mill’s property in relation to certain credit support it has 

provided in relation to;  

(i) the Debtor’s registrations with Tarion Warranty Corporation 

(“Tarion”) for statutory deposit and warranty coverage required 

under the Ontario New Home Warranties Plan Act; and 

(ii) excess deposit insurance provided by Westmount to the Debtor for 

deposits above and beyond the limits insured by Tarion;  

(j) Westmount has postponed its interest in the mortgage security to MCAP 

but retains a first charge on purchaser deposits;  

Electronically issued / Délivré par voie électronique : 24-Nov-2023
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Lien Claimants  

(k) Since August 25, 2023, a number of entities have registered construction 

liens or made claims for liens in the total aggregate amount of 

$16,292,610 against the Real Property in respect of labour and materials 

allegedly supplied as improvements in relation to the Project (the 

“Construction Liens”);  

(l) The Construction Liens continue to be registered on title;  

Debtor’s Defaults and Demand 

(m) The Debtor has defaulted under the Commitment Letter and related 

security by, among other things, permitting the Construction Liens to be 

registered on title, failing to pay property taxes, diverting funds intended 

for the Project, and failing to repay the Indebtedness by the maturity date; 

(n) On October 4, 2023, MCAP made written demand for repayment of the 

Indebtedness and provided the Debtor with notice of its intention to 

enforce its security pursuant to section 244 of the BIA (the “Demand 

Letter and NITES”);  

(o) The statutory notice period provided for under the BIA and outlined in the 

NITES has expired;  

(p) Following service of the Demand Letter and NITES, the Debtor permitted 

additional construction liens to be registered on title;  
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(q) The Debtor is unable to pay the Indebtedness;  

(r) Construction is at a standstill given the current financial difficulties of the 

Debtor and MCAP cannot fund in the face of the Construction Liens. 

Accordingly, the appointment of the proposed Receiver is necessary to 

preserve the property and assets of the Debtor and proceed with an 

orderly realization for the benefit of stakeholders;  

(s) It is just and convenient to appoint a Receiver over the property, assets 

and undertakings of the Debtor in the circumstances; and  

(t) Such further and other grounds as the lawyers may advise. 

4. The following documentary evidence will be used at the hearing of the 

application:  

(a) The affidavit of Michael Misener, to be affirmed; and 

(b) Such further and other evidence as the lawyers may advise and this 

Honourable Court may permit. 
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November 23, 2023 GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto ON M5X 1G5 

Tel: 416-862-7525 
Fax: 416-862-7661 

C. Haddon Murray (LSO#61640P)
Tel: 416-862-3604 
Fax: 416-862-7661 
haddon.murray@gowlingwlg.com

Heather Fisher (LSO#75006L)
Tel: 416-369-7202 
Fax: 416-862-7661 
heather.fisher@gowlingwlg.com

Lawyers for the Applicant 
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                                                Court File No.  CV-23-00710267-00CL  
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(Commercial List) 
 

B E T W E E N: 
 

MCAP FINANCIAL CORPORATION 
 

Applicant 
 

and 
 

VANDYK-BACKYARD KINGS MILL LIMITED 
  

Respondent 
 

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, C. B-3, AS AMENDED; SECTION 101 OF THE COURTS OF 
JUSTICE ACT, R.S.O 1990, C. C.43, AS AMENDED; AND SECTION 68 OF THE 
CONSTRUCTION ACT, R.S.O. 1990, C. C.30 
 

AFFIDAVIT 

I, Michael Misener, of the City of Burlington, in the Province of Ontario, MAKE 

OATH AND SAY: 

1. I am the Senior Director at MCAP Financial Corporation (“MCAP”), the Applicant 

in this proceeding, and as such, I have knowledge of the matters contained in this affidavit 

except where I refer to matters based on information and belief, in which case I state the 

source of that information or belief and believe it to be true. 

2. I make this affidavit in support of MCAP’s application for an order (the 

“Appointment Order”), among other things, appointing KSV Restructuring Inc. (“KSV”) 

as receiver and manager pursuant to section 243 of the Bankruptcy and Insolvency Act, 

R.S.C., 1985, c. B-3 (the “BIA”) and section 101 of the Courts of Justice Act, R.S.O. 1990, 
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c. C.43 (the “CJA”) (in such capacity, the “Receiver”) without security, and Construction 

Lien Trustee, pursuant to section 68 of the Construction Act, R.S.O. 1990, c. C.30 (the 

“Construction Act”) (in such capacity, the “Construction Lien Trustee”, and collectively 

with the Receiver, the “Construction Receiver”), without security, over all property, 

assets and undertakings (the “Property”) of Vandyk-Backyard Kings Mill Limited 

(“Vandyk-Kings Mill” or the “Debtor”) acquired for or used in relation to the Debtor’s 

business and the Project (as defined below).  

I. THE PARTIES  

3. MCAP is an independent mortgage finance company specializing in residential, 

commercial and development mortgage financing. As further described herein, MCAP 

provided construction financing, as agent for itself and other lenders, to Vandyk-Kings 

Mill for the purpose of constructing a residential real estate development consisting of a 

two-tower, 234-unit residential condominium building with a 3-storey underground 

parkade (the “Project”) at the municipal address 15 Neighbourhood Lane, Etobicoke, 

Ontario (collectively with the Project, the “Real Property”). Attached as Exhibit “A” is a 

true copy of the parcel register for the Real Property dated November 22, 2023.  

4. The Debtor, Vandyk-Kings Mill, is a privately owned company, incorporated 

pursuant to the Business Corporations Act, R.S.O. 1990, c. B.16 (the “OBCA”) for the 

purpose of owning and developing the Project. Attached as Exhibit “B” is a true copy of 

the Corporate Profile Report of Vandyk-Kings Mill, obtained from the provincial ministry 

with a file currency date of November 22, 2023.  
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5. Vandyk-Backyard Humberside Limited (“Vandyk Humberside”) and Vandyk 

Holdings Incorporated (together, the “Corporate Guarantors”) and John C. Vandyk (the 

“Personal Guarantor”, collectively with the Corporate Guarantors, the “Guarantors”) 

provided guarantees in respect of the Project. John Vandyk is the president and secretary 

of Vandyk-Kings Mill. 

II. THE MCAP CREDIT FACILITY  

6. Vandyk-Kings Mill, as borrower, Vandyk Humberside and John Vandyk, as 

guarantors, and MCAP, as lender, entered into a Commitment Letter dated April 28, 2020, 

accepted on June 8, 2020, for purpose of financing the construction costs for the Project 

with a maximum principal amount of $79,555,000 (the “Construction Loan”) and a letter 

of credit of $4,000,000 (the “Initial Commitment Letter”). Attached as Exhibit “C” is a 

copy of the Initial Commitment Letter.  

7. There have been four amendments to the Initial Commitment Letter (which, 

together with the Initial Commitment Letter, form the “Commitment Letter”).  

8. Vandyk-Kings Mill, the Guarantors, and MCAP entered into an amendment of the 

Commitment Letter dated August 18, 2020, accepted on August 20, 2020 (“Amendment 

No. 1”), to clarify that the Commitment Letter was subject to syndication. Attached as 

Exhibit “D” is a copy of Amendment No. 1.  

9. Vandyk-Kings Mill, the Guarantors, and MCAP entered into a further amendment 

of the Commitment Letter dated December 13, 2022, accepted on December 14, 2022 

(“Amendment No. 2”), which increased the approved Construction Loan by $4,056,141, 
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required an additional cash equity infusion of $1,306,182 by the Debtor and additional 

deferred costs of $1,161,064 via a deferral of the construction management fee in order 

to assist with cost increases. The amendment required an increase to the personal 

guarantee of John Vandyk to $43,000,000. Attached as Exhibit “E” is a copy of 

Amendment No. 2. 

10. Vandyk-Kings Mill, the Guarantors, and MCAP entered into a further amendment 

of the Commitment Letter dated June 19, 2023, accepted on June 26, 2023 

(“Amendment No. 3”), which, upon the satisfaction of certain conditions precedent, 

including an additional $335,277 cash equity injection by the Debtor to partially pay the 

renewal fee that was due on execution of the amendment and payable by August 1, 2023, 

would extend the loan for 15 months from August 1, 2023 to November 1, 2024 with two 

potential 3-month extension periods to facilitate completion of the Project; amend the 

Project budget to account for the balance of the renewal fee; and, increase the floor 

interest rate. Attached as Exhibit “F” is a copy of Amendment No. 3. 

11. The additional equity injection condition precedent required under Amendment No. 

3 was not satisfied by the payable date of August 1, 2023 and, as a result, the loan 

matured on August 1, 2023 (the “Maturity Date”).  

12. Vandyk-Kings Mill, the Guarantors, and MCAP entered into a further amendment 

of the Commitment Letter dated September 12, 2023 (“Amendment No. 4”), which, 

among other things: 

(a) provided for the appointment of BDO as Financial Advisor to MCAP;  
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(b) required Vandyk-Kings Mill to provide a binding commitment letter from 

Windsor Private Capital (“WPC”) on or before September 29, 2023 for 

mezzanine financing to Vandyk-Kings Mill in the amount of no less than 

$7,000,000, subordinated to the funds advanced by MCAP under the 

Commitment Letter, in a form satisfactory to MCAP in its sole discretion, 

and which was capable of being successfully funded on or before October 

16, 2023; and 

(c) required Vandyk-Kings Mill provide an acknowledgement and direction to 

WPC directing the net proceeds of the mezzanine financing to MCAP. 

Attached as Exhibit “G” is a copy of Amendment No. 4.   

13. Under Amendment No. 4, if the amended terms were fully complied with, then the 

Maturity Date was to be extended from August 1, 2023 to November 1, 2024. However, 

Vandyk-Kings Mill failed to provide a binding commitment letter from WPC on or before 

September 29, 2023 and so the Maturity Date remains August 1, 2023.  

III. THE SECURITY, GUARANTEES AND INDEMNITIES 

(a) Security  

14. MCAP holds security interests in all of the property, assets and undertakings of the 

Debtor, including the Real Property. Among others, MCAP has entered into the following 

security agreements with the Debtor:  
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(a) a Charge/Mortgage against the Real Property in the principal amount of 

$104,500,000.00 granted by Vandyk-Kings Mill in favour of MCAP and 

registered on November 26, 2020 under Instrument No. AT5581120 (the 

“MCAP Mortgage”), which Charge is subject to MCAP’s standard charge 

terms. Attached as Exhibit “H” is a copy of the MCAP Mortgage and the 

Acknowledgement of Standard Charge Terms; 

(b) an Assignment of Rents and Leases dated July 7, 2020 was granted by 

Vandyk-Kings Mill in favour of MCAP and registered on November 26, 2020 

under Instrument No. AT5581121 (the “Assignment of Rents”). Attached 

as Exhibit “I” is a copy of the Assignment of Rents; and 

(c) a General Security Agreement executed by Vandyk-Kings Mill in favour of 

MCAP creating a first ranking security interest in all present and after-

acquired personal property of Vandyk-Kings Mill (the “GSA”). Attached as 

Exhibit “J” is a copy of the GSA. 

15. The personal property security was perfected on June 25, 2020 by registration 

against the Debtor as related to the applicable personal property of Vandyk-Kings Mill in 

the provincial registry maintained under the Personal Property Security Act (Ontario), 

R.S.O. 1990, c P.10 (the “PPSA”). Attached as Exhibit “K” is a copy of the Ontario PPSA 

search against Vandyk-Kings Mill, with a file currency date of October 16, 2023.  

16. Vandyk Holdings Incorporated also provided a Share Pledge Agreement in favour 

of MCAP in respect of all issued and outstanding shares of the Debtor, which are held by 
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Vandyk Holdings Incorporated (the “Share Pledge”). Attached as Exhibit “L” is a copy 

of the Share Pledge. 

(b) Guarantees and Indemnities  

17. The Guarantors each provided guarantees to MCAP dated July 7, 2020 in respect 

of the Indebtedness (as defined below) as follows:  

(a) a guarantee and postponement of claim from John Vandyk in the amount 

of $40,000,000.00 plus interest and expenses, in favour of MCAP in respect 

of all indebtedness, liabilities and obligations of the Debtor, which was 

subsequently increased to $43,000,000 pursuant to Amendment No. 2 (the 

“Personal Guarantee”). Attached as Exhibit “M” is a copy of the Personal 

Guarantee for $43,000,000 dated January 10, 2023; 

(b) a guarantee and postponement of claim from Vandyk Humberside in favour 

of MCAP in respect of all indebtedness, liabilities and obligations of the 

Debtor (the “Corporate Guarantee”). Attached as Exhibit “N” is a copy of 

the Corporate Guarantee; and   

(c) a limited recourse guarantee and postponement of claim executed by 

Vandyk Holdings Incorporated in favour of MCAP in respect of all 

indebtedness, liabilities and obligations of the Debtor to the extent of the 

Share Pledge Agreement (the “Limited Recourse Guarantee”, and 

together with the Personal Guarantee and Corporate Guarantee, the 

016



-8-< 

 

“Guarantees”). Attached as Exhibit “O” is a copy of the Limited Recourse 

Guarantee. 

18. Finally Vandyk-Kings Mill executed an indemnity agreement in favour of MCAP in 

respect of any letters of credit issued pursuant to the Commitment Letter dated 

July 7, 2020 (the “Indemnity Agreement”). Attached as Exhibit “P” is a copy of 

the Indemnity Agreement. 

IV. OTHER SECURED CREDITORS  

19. In addition to MCAP’s secured claims, Westmount Guarantee Services Inc. 

(“Westmount”) claims security over Vandyk-Kings Mill’s property.  

20. Pursuant to the Ontario New Home Warranties Plan Act, R.S.O. 1990, c. O.31 (the 

“ONHWPA”), Tarion Warranty Corporation (“Tarion”) provides new home buyers with 

certain statutory deposit and warranty coverage, as set out in the ONHWPA.  

21. Westmount has provided certain credit support to Vandyk-Kings Mill in relation to 

their registrations with Tarion. Westmount has also provided excess deposit insurance 

for deposits above and beyond the limits insured by Tarion. Westmount registered a 

charge against the Real Property in respect of the Tarion and excess deposit insurance 

coverage on March 4, 2020 under Instrument No. AT5380929 (the “Westmount 

Charge”). Westmount entered into a Postponement Agreement with MCAP dated July 9, 

2020, subordinating Westmount’s interest under the Westmount Charge to MCAP’s 

interest under the MCAP Mortgage, registered on November 26, 2020 under Instrument 
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No. AT5581126 (the “Westmount Postponement”). Attached as Exhibit “Q” are copies 

of the Westmount Charge and Westmount Postponement registrations.  

22. Westmount maintains a first charge on purchaser deposits via a personal property 

security registration that was perfected on October 22, 2019 under Registration No. 

20191022 0840 1862 0342, attached at Exhibit “K”.  

IV. LIEN CLAIMANTS  

23. Based on a subsearch conducted of the Real Property, as at November 22, 2023, 

a number of entities have registered construction liens or made claims for liens in the total 

aggregate amount of $16,292,610 against the Real Property in respect of labour and 

materials allegedly supplied as improvements in relation to the Project. The entities with 

lien registrations and claims include (each a “Construction Lien”, collectively the 

“Construction Liens”):  

Entity Date 
Registered 

Instrument 
No. 

Amount  

Dircam Electric Limited 25/08/2023 AT6407063 $743,323 

Dircam Electric Limited 29/08/2023 AT6408162 $103,508 

Kohn Partnership Architects Inc.  20/09/2023 AT6423816 $61,359 

Plycon Forming Ltd. 20/09/2023 AT6424435 $9,899,781 

Viola Ready Mix Inc.  22/09/2023 AT6426188 $558,195 

Myer Salit Limited  26/09/2023 AT6427885 $500,488 

Automated Fire Protection 
Systems Inc.  

12/10/2023 AT6439372 $240,354 

Dolvin Mechanical Contractors 
Limited 

13/10/2023 AT6440475 $2,251,028 

Stephenson’s Rental Services 
Inc. 

23/10/2023 AT6445158 $42,222 
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Read Jones Christoffersen Ltd. 24/10/2023 AT6445871 $6,215 

Lido Wall Systems Inc. 08/11/2023 AT6456380 $849,376 

Venice Construction Inc. 09/11/2023 AT6457030 $260,581 

Classic Tile Contractors Limited 09/11/2023 AT6457231 $359,360 

Summit Concrete & Drain Ltd.  10/11/2023 AT6457806 $61,302 

2164705 Ontario Inc. 15/11/2023 AT6459778 $18,552 

Primeline Windows & Doors Inc. 16/11/2023 AT6461236 $336,966 

Total 
 

 $16,292,610 

24. I understand that notice of this Application will be given to each of the above lien 

claimants who have registered a Construction Lien in respect of the Project.  

V. FINANCIAL DIFFICULTIES OF VANDYK-KINGS MILL 

(a) Financial Difficulties and Appointment of BDO as Financial Advisor 

25. The last advance for construction purposes under the Commitment Letter was 

made on June 21, 2023. As is standard in the construction industry, in order to advance 

funds, MCAP requires:  

(a) all advances were funded on a cost-to-completion basis and includes:  

(i) details of costs-to-date in reference to the overall Project budget;  

(ii) a satisfactory inspection certificate from the cost consultant to 

support the draw request indicating: (i) the cost of work in place, (ii) 

that work to date is in accordance with the plans and specifications 

previously submitted to MCAP, (iii) interest, the amount of 
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holdbacks and cost to complete; and (iv) an estimated completion 

date; and 

(iii) a report from MCAP’s legal counsel showing clear title; and  

(b) that MCAP be satisfied there is sufficient funding from all sources to pay 

for the completion of construction of the Project.  

26. Vandyk-Kings Mill is currently unable to meet the requirements for a funding 

advance. 

27. I am advised by Ryan Topple, Senior Director, and believe it to be true that, on 

July 27, 2023, MCAP attended a meeting with Francesco Margani, principal broker of 

franc&co. Mr. Margani advised that he was representing Mr. Vandyk in his efforts to 

obtain additional/alternative financing for several construction projects, and had 

obtained a non-binding letter of intent from WPC to provide a $7,000,000 loan to 

Vandyk-Kings Mill from WPC for general liquidity purposes, which he anticipated would 

generate net proceeds of approximately $5,880,000. As of the date of this affidavit, 

WPC has not provided a binding commitment letter for mezzanine financing.  

28. I am further advised by Susan Feldman, Senior Vice President, and believe it to 

be true, that, as part of these discussions with Mr. Margani, MCAP became aware in or 

around August, 2023, that Vandyk-Kings Mill had diverted approximately $6.2 million in 

funds that had previously been advanced to cover payables on the Project to other 

Vandyk assets.  
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29. Starting on August 25, 2023, the Construction Liens were registered on the Real 

Property.  

30.  As part of Amendment No. 4, MCAP appointed BDO as Financial Advisor to 

assist with, among other things, (a) determination of the actual amount of funds that the 

Debtor had diverted from the Project, and (b) the review and confirmation of the costs-

to-date and costs-to-complete, contingency reserve and cash flow projections. MCAP 

retained BDO as Financial Advisor on September 15, 2023. Attached as Exhibit “R” is 

a copy of the BDO Engagement Letter dated September 15, 2023.  

31. On October 12, 2023, Empire Communities Corp. (“ECC”) provided a non-

binding expression of interest for the purchase of certain assets of Vandyk Properties 

Inc., including the Real Property (the “ECC EOI”). The ECC EOI recommended a thirty 

(30) day due diligence period, after which ECC was entitled to enter into a binding 

agreement. The ECC EOI did not include any potential pricing or deal structure, it was 

solely to provide ECC with access to information on a 30 day exclusive basis. Attached 

as Exhibit “S” is a copy of the ECC EOI.   

32. On November 14, 2023, the Financial Advisor issued their final report (the “BDO 

Report”). Among other things, they confirmed that a total of $11,000,000 in funds 

advanced by MCAP ($9,550,000) and Westmount ($1,450,000) had been diverted by 

the Debtor for use elsewhere. Attached as Exhibit “T” is a copy of the BDO Report.  

33. The Project is currently constructed to the point that the external structure of the 

building is topped off, the exterior wall system is partially installed, and preliminary 
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mechanical and electrical work has been completed for the podium and building to the 

7th floor.  

34. Construction is at a standstill given the current financial difficulties of the Debtor. 

The trades will not continue work until a solution is in place to continue financing the 

Project.   

35. On November 20, 2023, Gowling WLG (Canada) LLP (“Gowlings”), on behalf of 

MCAP, requested information from the Debtor about what steps have been taken or will 

be taken to winterize and secure the Project and confirmation that the Debtor would 

take all necessary steps to ensure the Real Property is being maintained. Attached as 

Exhibit “U” is a copy of Gowlings’ November 20, 2023 letter.  

(b) Defaults under the Commitment Letter   

36. In the past two months, numerous events of default under the Commitment Letter 

have occurred. These defaults are existing and continuing (the “Existing Defaults”), 

including but not limited to the defaults described below. 

(i) The Construction Defaults 

37. As set out above, since August 25, 2023, Vandyk-Kings Mill has permitted the 

Construction Liens to be registered on title, which is an event of default under the 

Standard Charge Terms.  

38. The Construction Liens continue to be registered on title.  
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(ii) The Financial Defaults 

39. A number of financial defaults have occurred and continue under the 

Commitment Letter and related security documents:  

(a) Under Amendment No. 3, Vandyk-Kings Mill was required to make a 

further cash equity infusion of $335,277 by August 1, 2023 to partially 

cover the renewal fee associated with amendment. Vandyk-Kings Mill 

failed to provide the required cash equity required under Amendment No. 

3 (the “Equity Infusion Default”);  

(b) Vandyk-Kings Mill failed to pay property taxes for the months of July, 

August, and September, 2023 (the “Property Tax Default”);   

(c) Under Amendment No. 4, on or before September 29, 2023, Vandyk-

Kings Mill was to provide a binding Commitment Letter from WPC for 

subordinated mezzanine financing of no less than $7,000,000 that was 

capable of being successfully funded on or before October 16, 2023. 

Vandyk-Kings Mill failed to enter into a binding Commitment Letter with 

WPC on or before September 29, 2023 (the “Refinancing Default”);  

(d) Vandyk-Kings Mill failed to use funds advanced under the Commitment 

Letter for the Project, instead diverting funds to other Vandyk assets (the 

“Diversion of Funds Default”); and 

(e) Vandyk-Kings Mill failed to repay the loan upon reaching the Maturity Date 

(the “Repayment Default”).  
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(c) Demand and Notice of Intention to Enforce  

40. On October 4, 2023, Gowlings, on behalf of MCAP, issued a demand letter to the 

Debtor and Guarantors (the “Demand Letter”), which enclosed a notice of intention to 

enforce MCAP’s security pursuant to section 244 of the BIA (collectively, the “NITES”) 

and demanded payment of the Indebtedness on or before October 16, 2023. Attached 

as Exhibit “V” is a copy of the Demand Letter and NITES.  

(d) Subsequent Defaults under the Commitment Letter   

41. Following the issuance of the Demand Letter and NITES, as described above, 

Vandyk-Kings Mill permitted the following Construction Liens, described in paragraph 

24, above, to be registered on title: 

(a) the Automated Fire Protection Systems Inc. Construction Lien registered 

October 12, 2023 as Instrument No. AT6439372;  

(b) the Dolvin Mechanical Contractors Limited Construction Lien registered 

October 13, 2023 as Instrument No. AT6440475;  

(c) the Stephenson’s Rental Services Inc. Construction Lien registered 

October 23, 2023 as Instrument No. AT6445158;  

(d) the Read Jones Christoffersen Ltd. Construction Lien registered October 

24, 2023 as Instrument No. AT6445871;  

(e) the Lido Wall Systems Inc. Construction Lien registered November 8, 

2023 as Instrument No. AT6456380;  
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(f) the Venice Construction Inc. Construction Lien registered November 9, 

2023 as Instrument No. AT6457030;  

(g) the Classic Tile Contractors Limited Construction Lien registered 

November 9, 2023 as Instrument No. AT6457231;  

(h) the Summit Concrete & Drain Ltd. Construction Lien registered November 

10, 2023 as Instrument No. AT6457806;  

(i) the 2164705 Ontario Inc. Construction Lien registered November 15, 2023 

as Instrument No. AT6459778; and  

(j) the Primeline Windows & Doors Inc. Construction Lien registered 

November 16, 2023 as Instrument No. AT6461236.  

VI. NEED FOR A CONSTRUCTION RECEIVER  

42. As of November 22, 2023, the aggregate indebtedness of Vandyk-Kings Mill due 

and owing to MCAP is $37,952,101.38, excluding professional fees, disbursements and 

HST (the “Indebtedness”). Attached as Exhibit “W” is a copy of the Statement of 

Indebtedness as of November 22, 2023.  

43. Certain events of default have occurred under the Commitment Letter, which are 

ongoing and outstanding. As a result, MCAP has demanded payment in full of the 

Indebtedness. The statutory notice period provided for under the BIA and outlined in the 

NITES has expired.  

025



-17-< 

 

44. MCAP has lost all confidence in the management of the Debtor in view of the 

BDO Report, including the evidence of the diversion of $11 million to other projects and 

the registration of over $16 million in Construction Liens.  

45. MCAP requires the appointment of the Construction Receiver so that MCAP can 

finance the Project in order to preserve the value of its collateral.   

46. The appointment of KSV as Construction Receiver is necessary for construction 

to continue as MCAP is not prepared to continue to fund the Project in the face of the 

Construction Liens without a Construction Receiver in place and a court-ordered super-

priority charge for any financing.  

47. Upon appointment, the proposed Construction Receiver will secure the Project, 

continue to assess the financial state of the Project, and determine a strategy to 

maximize realization for the benefit of the Debtor’s stakeholders.  

48. MCAP has suffered and is expected to continue to suffer substantial prejudice 

unless the proposed Construction Receiver is appointed to immediately secure the 

Project and take over control and management of the Project.  

49. The appointment of KSV as Construction Receiver is also necessary in order to 

administer and manage the Project, conduct sales, deal with the lien claims and the 

applicable holdbacks and trust funds pursuant to the Construction Act, as appropriate, 

with a view to preserving the value of the Project and minimizing the prejudice to the 

stakeholders, including MCAP and the lien claimants.   
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50. MCAP is prepared to provide financing to the Construction Receiver in 

connection with the Project, as necessary and pursuant to the issuance of Receiver’s 

Certificates in its favour, on the condition that the financing be in priority to all other 

charges and encumbrances and in priority to all present and future construction liens 

and trust claims, whether or not perfected or preserved, in accordance with the terms of 

the Commercial List Users Committee Model Receivership Appointment Order and 

section 78(7) of the Construction Act.  

51. If this Honourable Court sees fit to make such an appointment, KSV has 

consented to act as Construction Receiver. KSV is a licensed insolvency trust and has 

significant experience in mandates of this nature. Attached as Exhibit “X” is a copy of 

KSV’s Consent to Act as Construction Receiver.  

52. KSV is familiar with the Vandyk entities, having been appointed as Receiver over 

another Vandyk construction project on November 14, 2023 in Court File No. CV-23-

00709180-00CL. The appointment of KSV as Construction Receiver will provide a 

smooth transition to a receivership.  
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53. I swear this affidavit in support of MCAP’s application to appoint KSV as 

Construction Receiver and for no improper purpose.  

 

SWORN by Michael Misener of the City of 
Burlington, in the Regional Municipality of 
Halton, before me at the City of Toronto, 
in the Province of Ontario, on November 
24, 2023 in accordance with O. Reg. 
431/20, Administering Oath or Declaration 
Remotely. 

 

 

 

Heather Fisher (75006L) 
Commissioner for Taking Affidavits 

 

 MICHAEL MISENER 
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This is Exhibit “A” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “B” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER

 
 

038



Ministry of Public and
Business Service Delivery

Profile Report

VANDYK - BACKYARD KINGS MILL LIMITED as of November 22, 2023

Act Business Corporations Act

Type Ontario Business Corporation

Name VANDYK - BACKYARD KINGS MILL LIMITED

Ontario Corporation Number (OCN) 2509402

Governing Jurisdiction Canada - Ontario

Status Active

Date of Incorporation March 16, 2016

Registered or Head Office Address 1944 Fowler Drive, Mississauaga, Ontario, Canada, L5K 0A1

Transaction Number: APP-A10319108321

Report Generated on November 22, 2023, 10:38

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 

and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 

for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 

Additional historical information may exist in paper or microfiche format.
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Active Director(s)

Minimum Number of Directors 1

Maximum Number of Directors 1010

Name JOHN VANDYK

Address for Service 1944 Fowler Drive, Mississauga, Ontario, Canada, L5K 0A1

Resident Canadian Yes

Date Began March 16, 2016

Transaction Number: APP-A10319108321

Report Generated on November 22, 2023, 10:38

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 

and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 

for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 

Additional historical information may exist in paper or microfiche format.
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Active Officer(s)

Name JOHN VANDYK

Position President

Address for Service 1944 Fowler Drive, Mississauga, Ontario, Canada, L5K 0A1

Date Began March 16, 2016

Name JOHN VANDYK

Position Secretary

Address for Service 1944 Fowler Drive, Mississauga, Ontario, Canada, L5K 0A1

Date Began March 16, 2016

Transaction Number: APP-A10319108321

Report Generated on November 22, 2023, 10:38

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 

and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 

for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 

Additional historical information may exist in paper or microfiche format.
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Corporate Name History

Name VANDYK - BACKYARD KINGS MILL LIMITED

Effective Date March 16, 2016

Transaction Number: APP-A10319108321

Report Generated on November 22, 2023, 10:38

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 

and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 

for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 

Additional historical information may exist in paper or microfiche format.

Page 4 of 7

042



Active Business Names

This corporation does not have any active business names registered under the Business Names Act in Ontario.

Transaction Number: APP-A10319108321

Report Generated on November 22, 2023, 10:38

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 

and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 

for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 

Additional historical information may exist in paper or microfiche format.
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Expired or Cancelled Business Names

This corporation does not have any expired or cancelled business names registered under the Business Names Act in Ontario.

Transaction Number: APP-A10319108321

Report Generated on November 22, 2023, 10:38

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 

and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 

for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 

Additional historical information may exist in paper or microfiche format.
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Document List

Filing Name Effective Date

Annual Return - 2020 

PAF: JOHN VANDYK - DIRECTOR

February 21, 2021

Annual Return - 2019 

PAF: JOHN VANDYK - DIRECTOR

March 22, 2020

Annual Return - 2018 

PAF: JOHN VANDYK - DIRECTOR

August 11, 2019

Annual Return - 2017 

PAF: JOHN VANDYK - DIRECTOR

November 26, 2017

Annual Return - 2016 

PAF: JOHN VANDYK - DIRECTOR

June 25, 2017

CIA - Initial Return 

PAF: BRUCE MILBURN - OTHER

March 17, 2016

BCA - Articles of Incorporation March 16, 2016

All “PAF” (person authorizing filing) information is displayed exactly as recorded in the Ontario Business Registry. Where PAF is 

not shown against a document, the information has not been recorded in the Ontario Business Registry.

Transaction Number: APP-A10319108321

Report Generated on November 22, 2023, 10:38

Certified a true copy of the record of the Ministry of Public and Business Service Delivery.

Director/Registrar

This report sets out the most recent information filed on or after June 27, 1992 in respect of corporations and April 1, 1994 in respect of Business Names Act and Limited Partnerships Act filings 

and recorded in the electronic records maintained by the Ministry as of the date and time the report is generated, unless the report is generated for a previous date. If this report is generated 

for a previous date, the report sets out the most recent information filed and recorded in the electronic records maintained by the Ministry up to the “as of” date indicated on the report. 

Additional historical information may exist in paper or microfiche format.
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This is Exhibit “C” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “D” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “E” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “F” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “G” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “H” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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Properties 

PIN 07500 - 0082 LT Interest/Estate Fee Simple 
Description PART OF BLOCKS B, C & D, REGISTERED PLAN 5261, DESIGNATED AS PTS 5, 6, 7 &

8 PLAN 66R28992; S/T EASEMENT IN FAVOUR OF PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865050; T/W EASEMENT OVER PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865049 (PARTIALLY RELEASED BY AT5347793), AT4865050 &
AT4865051; S/T INTEREST OF THE CITY OF TORONTO AS IN EB186721;  TOGETHER
WITH A RIGHT OF WAY OVER PTS 7,8,9 66R29993 AS IN AT4478658; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 5, 66R28992 AS IN AT5347804; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 7, 66R28992 AS IN AT5347808; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 6, 66R28992 AS IN AT5347812; SUBJECT TO
AN EASEMENT AS IN AT5367415; CITY OF TORONTO 

Address TORONTO

 

Chargor(s)
 

The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard

charge terms, if any.
 
 

Name VANDYK - BACKYARD KINGS MILL LIMITED

Address for Service 1944 Fowler Drive 

Mississauga, Ontario L5K 0A1
I, Richard Ma, Authorized Signing Officer, have the authority to bind the corporation. 
This document is not authorized  under Power of Attorney by this party.

 

Chargee(s) Capacity Share

Name MCAP FINANCIAL CORPORATION 
Address for Service 200 King Street West, Suite 400 

Toronto, ON M5H 3T4
 

Statements
 
Schedule:  See Schedules

 

Provisions
 
Principal $104,500,000.00 Currency CDN 
Calculation Period monthly, not in advance 
Balance Due Date ON DEMAND 
Interest Rate see Schedule 
Payments 
Interest Adjustment Date 
Payment Date interest only, on the 1st day of each month 
First Payment Date 
Last Payment Date 
Standard Charge Terms 8629 
Insurance Amount Full insurable value 
Guarantor

 

Signed By

Avrom Warren Brown 1 Adelaide Street E., Suite 801
Toronto
M5C 2V9

acting for
Chargor(s)

Signed 2020 11 26

Tel 416-869-1234

Fax 416-869-0547 
I have the authority to sign and register the document on behalf of the Chargor(s). 

 

Submitted By

GARFINKLE, BIDERMAN LLP 1 Adelaide Street E., Suite 801
Toronto
M5C 2V9

2020 11 26

Tel 416-869-1234

Fax 416-869-0547

LRO #  80    Charge/Mortgage Receipted as AT5581120  on  2020 11 26      at 09:05

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 9
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Fees/Taxes/Payment
 

Statutory Registration Fee $65.30

Total Paid $65.30

 

File Number
 

Chargee Client File Number : 9150-084

 

LRO #  80 Charge/Mortgage Receipted as AT5581120 on  2020 11 26      at 09:05

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 2  of 9
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ADDITIONAL PROVISIONS 
 
 
1.  Letter of Commitment 
 
 Any reference in this Charge to the Commitment, Commitment Letter or Letter of 
Commitment shall mean the Commitment Letter referable to this transaction dated April 28, 
2020 (and any amendments thereto, if applicable). 
 
 This Charge shall secure any and all amounts owing by the Chargor to the Chargee 
pursuant to the Letter of Commitment. 
 
 All provisions of the Letter of Commitment are hereby incorporated into this Charge. 
 
 Any default by the Borrower with regard to any provision of the Letter of Commitment 
shall constitute a default under this Charge. 
 
2. Due on Demand 
 
 The amount owing under this Charge shall be repayable on demand. 
 
 In the event interest is not paid as and when due, the Chargee may in its sole discretion 
advance monies on account of principal to the Chargor to be applied to interest owing, or 
capitalize the amount of interest owing (which capitalization shall not be an advance of funds) 
but in no event shall any such advance or capitalization by the Chargee obligate the Chargee to 
make any further advances or capitalizations to be applied to interest or otherwise. 
 
3. Interest Rate 
 
 The mortgage shall bear interest at the greater rate of: (i) Royal Bank of Canada Prime 
rate of interest plus 2.00%  per annum, adjusted daily and compounded and payable monthly, not 
in advance, and (ii) 5.70% per annum, compounded and payable monthly, not in advance. 
 
 Interest at the aforesaid rates on the amounts advanced from time to time shall be payable 
on the first day of each and every month. 
 
4. Default 
 
 In addition to any other Default Clauses set out in this Charge, or in the Standard Charge 
Terms referred to herein, the monies hereby secured, together with interest thereon as aforesaid, 
shall become payable and the security hereby constituted shall become enforceable immediately 
upon demand by the Chargee or the occurrence or happening of any of the following events 
("Event(s) of Default"): 
 
 (a) the Chargor makes default in the payment of the principal, interest or other 

monies hereby secured or any principal or interest payment and other monies 
owed by it to the Chargee whether secured by this Charge or not; 

 
 (b) the Chargor makes material default in the observance or performance of any 

written covenant or undertaking heretofore or hereafter given by it to the 
Chargee, whether contained herein or not and pertaining to the assets or the 
financial condition of the Chargor and such default has not been cured within 
fifteen (15) days of written notice thereof being delivered to the Chargor; 

 
 (c) if any statement, information (oral or written) or representation heretofore or 

hereafter made or given by or on behalf of the Chargor to the Chargee and 
pertaining to the assets or the financial condition of the Chargor, and whether 
contained herein or not is false, inaccurate and/or misleading in any material 
respect; 

 
 (d) an order is made or an effective resolution passed for the winding-up, 

liquidation, amalgamation or reorganization of the Chargor, or a petition is 
filed for the winding up of the Chargor; 

 
 (e) the Chargor becomes insolvent or makes a general assignment for the benefit 

of its creditors or otherwise acknowledges its insolvency; or the Chargor 
makes a bulk sale of its assets; or a bankruptcy petition or receiving order is 
filed or presented against the Chargor; 
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 (f) any proceedings with respect to the Chargor are commenced under the 
Companies' Creditors Arrangement Act; 

 
 (g) any execution, sequestration, extent or any other process of any Court 

becomes enforceable against the Chargor or a distress or analogous process is 
levied upon the property and assets of the Chargor or any part thereof, which 
in the opinion of the Chargee is a substantial part, and remains unsatisfied for 
such period as would permit such property to be sold thereunder, less two (2) 
business days, provided that such process is not in good faith disputed and, in 
that event, if the Chargor shall desire to contest such process it shall give 
security to the Chargee which, in the absolute discretion of the Chargee, shall 
be deemed sufficient to pay in full the amount claimed in the event it shall be 
held to be a valid claim; 

 
 (h) the Chargor ceases or threatens to cease to carry on its business or the Chargor 

commits or threatens to commit any act of bankruptcy or insolvency; 
 
 (i) the property hereby mortgaged and charged or any part thereof, other than 

sales of lots or units containing fully completed single family dwellings to 
bona fide purchasers for value, prior approved in writing by the Chargee, are 
sold by the Chargor or if there is a change in the present effective voting 
control of the Chargor or a change in the beneficial ownership of the Chargor 
or the assets or any one of them; 

 
 (j) the monies secured hereby, together with interest thereon shall not be repaid to 

the Chargee on demand; 
 
 (k) the Chargor makes any default with regard to any provision of the 

Commitment Letter. 
 
5.  Chargee May Remedy Default 
 
 If the Chargor should fail to perform any covenant or agreement of the Chargor 
hereunder, the Chargee may itself perform or cause to be performed such covenant or agreement 
and all expenses incurred or payments made by the Chargee in so doing, together with interest 
thereon at the rate set forth herein, shall be added to the indebtedness secured herein and shall be 
paid by the Chargor and be secured by this Charge together with all other indebtedness secured 
thereby, provided however that the foregoing shall not in any way be interpreted as an obligation 
of the Chargee. 
 
6. Construction Liens 
 
 Provided also that upon the registration of any construction lien against title to the 
charged property which is not discharged within a period of ten (10) days from the registration 
thereof, all monies hereby secured shall, at the option of the Chargee, forthwith become due and 
payable. 
 
 The Chargee may at its option, withhold from any advances for which the Chargor may 
have qualified, such holdbacks as the Chargee in its sole discretion, considers advisable to 
protect its position under the provisions of the Construction  Act, 1990, so as to secure its priority 
over any construction liens, until the Chargee is fully satisfied that all construction lien periods 
have expired and that there are no preserved or perfected liens outstanding.  Nothing in this 
clause shall be construed to make the Chargee an "owner" or "payer" as defined under the 
Construction Act, 1990, nor shall there be, or be deemed to be, any obligation by the Chargee to 
retain any holdback which may be required by the said legislation.  Any holdback which may be 
required to be made by the owner or payer shall remain solely the Chargor's obligation.  The 
Chargor hereby covenants and agrees to comply in all respects with the provisions of the 
Construction Act, 1990. 
 
7. Construction Loan 
 
 Provided that the Chargor and Chargee agree that if this is a construction loan, the 
following conditions shall apply: 
 
 (a) the Chargor further covenants that all installation of services and construction 

on the lands hereby secured shall be carried out by reputable contractors with 
sufficient experience in a project of this nature and size, which contractors 
must be approved by the Chargee and which approval shall not be 
unreasonably withheld. 
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 (b) that the installation of services and the construction of dwellings on the said 

lands, once having been commenced, shall be continued in a good and 
workmanlike manner, with all due diligence and in substantial accordance 
with the plans and specifications delivered to the Chargee and to the 
satisfaction of the Municipality and all governmental and regulatory 
authorities having jurisdiction. 

 
 (c) provided that should the servicing and construction on the said lands cease for 

any reason whatsoever (strike, material shortages, weather and conditions or 
circumstances beyond the control of the Chargor excepted), for a period of 
fifteen (15) consecutive days unless explained to the satisfaction of the 
Chargee acting reasonably (Saturdays, Sundays and Statutory holidays 
excepted), then the monies hereby secured, at the option of the Chargee shall 
immediately become due and payable.  In the event that construction does 
cease, then the Chargee shall have the right, at its sole option, to assume 
complete control of the servicing and construction of the project on the said 
lands in such manner and on such terms as it deems advisable.  The cost of 
completion of servicing and construction of the project by the Chargee and all 
expenses incidental thereto shall be added to the principal amount of the 
Charge, together with a management fee of fifteen percent (15%) of the costs 
of the construction completed by the Chargee.  All costs and expenses, as well 
as the said management fee shall bear interest at the rate as herein provided for 
and shall form part of the principal secured hereunder and the Chargee shall 
have the same rights and remedies with respect to collection of same as it 
would have with respect to collection of principal and interest hereunder or at 
law. 

 
 (d) at the option of the Chargee, at all times there shall be a holdback of ten 

percent (10%) with respect to work already completed. 
 
 (e) all advances which are made from time to time hereunder shall be based on 

Certificate of the Chargee's agents prepared at the expense of the Chargor, 
which Certificates shall without limitation certify the value of the work 
completed and the estimated costs of any uncompleted work and such 
Certificates shall further certify that such completed construction and/or 
servicing to the date of such Certificate shall be in accordance with the 
approved plans and specifications for the said construction and further, in a 
good and workmanlike manner and in accordance with the permits issued for 
such servicing and construction and in accordance with all municipal and 
other governmental requirements of any authority having jurisdiction 
pertaining to such servicing and construction and there shall be no outstanding 
work orders or other requirements pertaining to servicing and construction on 
the said lands.  Such Certificates with respect to any values shall not include 
materials on the site which are not incorporated into the buildings or the 
services. 

 
8.  Environmental 
 
 (a) The following terms have the following meanings in this Section: 
 
  (i) "Applicable Environmental Laws" means all federal, provincial, 

municipal and other laws, statutes, regulations, by-laws and codes 
and all international treaties and agreements, now or hereafter in 
existence, intended to protect the environment or relating to 
Hazardous Material (as hereinafter defined), including without 
limitation the Environmental Protection Act (Ontario), as amended 
from time to time (the "EPA"), and the Canadian Environmental 
Protection Act, as amended from time to time (the "CEPA"); and  

 
  (ii) "Hazardous Material" means, collectively, any contaminant (as 

defined in the EPA), toxic substance (as defined in the CEPA), 
dangerous goods (as defined in the Transportation of Dangerous 
Goods Act (Canada), as amended from time to time) or pollutant or 
any other substance which when released to the natural environment 
is likely to cause, at some immediate or future time, material harm or 
degradation to the natural environment or material risk to human 
health. 
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 (b) The Chargor hereby represents and warrants that: 
 
  (i) neither the Chargor nor, to its knowledge, after due enquiry, any 

other person, firm or corporation (including without limitation any 
tenant or previous tenant or occupant of the Lands or any part 
thereof) has ever caused or permitted any Hazardous Material to be 
placed, held, located or disposed of on, under or at the lands; 

 
  (ii) the business and assets of the Chargor are in compliance with all 

Applicable Environmental Laws; 
 
  (iii) no control order, stop order, minister's order, preventative order or 

other enforcement action has been threatened or issued or is pending 
by any governmental agency in respect of the Lands and Applicable 
Environmental Laws; and 

 
  (iv) the Chargor has not received notice nor has any knowledge of any 

action or proceeding, threatened or pending, relating to the existence 
in, or under the Lands or on the property adjoining the Lands of, or 
the spilling, discharge or emission on or from the Lands or any such 
adjoining property of, any Hazardous Material. 

 
 (c) The Chargor covenants that: 
 
  (i) the Chargor will not cause or knowingly permit to occur, a discharge, 

spillage, uncontrolled loss, seepage or filtration of any Hazardous 
Material at, upon, under, into or within the Lands or any contiguous 
real estate or any body or water on or flowing through or contiguous 
to the Lands; 

 
  (ii) the Chargor shall, and shall cause any person permitted by the 

Chargor to use or occupy the Lands or any part thereof, to continue 
to operate its business and assets located on the Lands in compliance 
with the Applicable Environmental Laws and shall permit the 
Chargee to review and copy any records of the Chargor insofar as 
they relate to the Lands at any time and from time to time to ensure 
such compliance; 

 
  (iii) the Chargor will not be involved in operations at or in the Lands 

which could lead to the imposition on the Chargor of liability under 
the Applicable Environmental Laws or the issuance of any order 
under the Applicable Environmental Laws to stop discharging, shut 
down, clean-up or decommission or the creation of a lien on the 
Lands under any of the Applicable Environmental Laws; 

 
  (iv) the Chargor will not knowingly permit any tenant or occupant of the 

Lands to engage in any activity that could lead to the imposition of 
liability on such tenant or occupant or the Chargor of liability under 
the Applicable Environmental Laws or the issuance of any order 
under the Applicable Environmental Laws to stop discharging, shut 
down, clean-up or decommission or the creation of a lien on the 
Lands under any Applicable Environmental Laws; 

 
  (v) the Chargor shall strictly comply with the requirements of the 

Applicable Environmental Laws (including, but not limited to 
obtaining any permits, licenses or similar authorizations to construct, 
occupy, operate or use the Lands or any fixtures or equipment 
located thereon by reason of the Applicable Environmental Laws) 
and shall notify the Chargee promptly in the event of any spill or 
location of Hazardous Material upon the Lands, and shall promptly 
forward to the Chargee copies of all orders, notices, permits, 
applications or other communications and reports in connection with 
any spill or other matters relating to the Applicable Environmental 
Laws, as they may affect the Lands; 

 
  (vi) the Chargor shall remove any Hazardous Material (or if removal is 

prohibited by law, to take whichever action is required by law) 
promptly upon discovery at its sole expense;  
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  (vii) the Chargor will not install on the Lands, nor knowingly permit to be 
installed on the Lands, asbestos or any substance containing asbestos 
deemed hazardous by any Applicable Environmental Law; and 

 
  (viii) the Chargor will at its own expense carry out such investigations and 

tests as the Chargee may reasonably require from time to time in 
connection with environmental matters. 

 
 (d) The Chargor hereby indemnifies and holds harmless the Chargee, its officers, 

directors, employees, agents, shareholders and any receiver or receiver and 
manager appointed by or on the application of the Chargee (the "Indemnified 

Persons") from and against and shall reimburse the Chargee for any and all 
losses, liabilities, claims, damages, costs and expenses, including legal fees 
and disbursements, suffered, incurred by or assessed against any of the 
Indemnified Persons whether as holder of the within Charge, as mortgagee in 
possession, as successor in interest to the Chargor as owner of the Lands by 
virtue of foreclosure or acceptance of a deed in lieu of foreclosure or 
otherwise: 

 
  (i) under or on account of the Applicable Environmental Laws, 

including the assertion of any lien thereunder; 
 
  (ii) for, with respect to, or as a result of, the presence on or under, or the 

discharge, emission, spill or disposal from, the Lands or into or upon 
any land, the atmosphere, or any watercourse, body or water or 
wetland, of any Hazardous Material where a source of the Hazardous 
Material is the Lands including, without limitation: 

 
   a. the costs of defending and/or 

counterclaiming or claiming over against 
third parties in respect of any action or 
matter; and 

 
   b. any costs, liability or damage arising out of 

a settlement of any action entered into by 
the Chargee; 

 
  (iii) in complying with or otherwise in connection with any order, 

consent, decree, settlement, judgment or verdict arising from the 
deposit, storage, disposal, burial, dumping, injecting, spilling, 
leaking, or other placement or release in, on or from the Lands of any 
Hazardous Material (including without limitation any order under the 
Applicable Environmental Laws to clean-up, decommission or pay 
for any clean-up or decommissioning), whether or not such deposit, 
storage, disposal, burial, dumping, injecting, spilling, leaking or other 
placement or release in, on or from the Lands of any Hazardous 
Material: 

 
   a. resulted by, through or under the Chargor; 

or 
 
   b. occurred with the Chargor's knowledge 

and consent; or 
 
   c. occurred before or after the date of this 

Charge, whether with or without the 
Chargor's knowledge. 

 
  The provisions of this paragraph shall survive foreclosure of this Charge and 

satisfaction and release of this Charge and satisfaction and repayment of the 
amount secured hereunder.  Any amounts for which the Chargor shall become 
liable to the Chargee under this paragraph shall, if paid by the Indemnified 
Person, bear interest from the date of payment at the interest rate stipulated 
herein and together with such interest shall be secured hereunder. 

 
 (e) In the event of any spill of Hazardous Material affecting the Lands, whether or 

not the same originated or emanates from the Lands, or if the Chargor fails to 
comply with any of the requirements of the Applicable Environmental Laws, 
the Chargee may at its election, but without the obligation so to do, give such 
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notices and cause such work to be performed at the Lands and take any and all 
other actions as the Chargee shall deem necessary or advisable in order to 
remedy said spill or Hazardous Material or cure said failure of compliance and 
any amounts paid as a result thereof, together with interest thereon at the 
interest rate stipulated herein from the date of payment by the Chargee shall be 
immediately due and payable by the Chargor to the Chargee and until paid 
shall be added to and become a part of the amount secured hereunder. 

 
9.  Letters of Credit 
 
 The parties hereto acknowledge and agree that this Charge shall also secure payment by 
the Chargor to the Chargee of all amounts advanced by the Chargee pursuant to or by way of 
issuance of any letters of credit, renewals thereof, substitutions therefor and accretions thereto or 
pursuant to similar instruments issued at the Chargor's request or on its behalf and issued by the 
Chargee or on behalf of or at the request of or upon the credit of the Chargee and the total 
amount of such letters of credit shall be deemed to have been advanced and fully secured by this 
Charge from the date of the issuance of such letters of credit, regardless of when or whether such 
letters of credit are called upon by the holder(s) thereof.  In the event of the enforcement or 
exercise by the Chargee of any of the remedies or rights provided for in this Charge, the Chargee 
shall be entitled to retain and shall not be liable to pay or account to the Chargor or any other 
party in respect of the full amount of any outstanding letters of credit from the proceeds of such 
enforcement or exercise until such time as the letters of credit have expired, have been cancelled 
and have been surrendered to the Lender or the issuer(s) thereof. 
 
10. Miscellaneous 
 
 The Chargor agrees as follows: 
 
 (a) to maintain the project in good repair and in a state of good operating 

efficiency; 
 
 (b) to pay taxes, utilities and other operating and maintenance costs and provide 

evidence thereof to the Chargee; 
 
 (c) to perform all governmental requirements and obligations as required; 
 
 (d) to deliver to the Chargee all reasonable financial information deemed 

necessary by the Chargee, when requested; 
 
 (e) to comply with all covenants and reporting requirements set out in the 

Commitment Letter; 
 
 (f) to provide or comply with such other covenants and terms as the Chargee may 

reasonably require. 
 
11. Amendments to Standard Charge Terms 

 
 The Standard Charge Terms No. 8629  referred to in this document were filed by The 
Mutual Trust Company, and for purposes of this document, any reference in the said Standard 
Charge Terms to The Mutual Trust Company should be deemed to be replaced by the name of 
the Chargee. 
 
12.  Prepayment Provisions 
 
 Provided that this Charge is not in default, the Chargor shall have the right to prepay the 
amount outstanding in accordance with the provisions of the Letter of Commitment. 
 
13. Restriction on Transfer 
 
 In the event of the Chargor selling, transferring or conveying title or its rights to a 
purchaser, transferee or grantee not approved by the Chargee or in the event of a change in the 
legal or beneficial ownership of the Property, the Borrower or the Chargor, not approved in 
writing by the Chargee, then, at the sole option of the Chargee, all monies secured, together with 
all accrued and unpaid interest thereon and any other amounts due under this Charge shall 
become due and payable.  This restriction shall not prevent the sale of dwelling units to bona fide 
home Purchasers. 
 
14. Assignment of Condominium Voting Rights 
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 In the event that the property or any part thereof is or becomes a unit within a 
Condominium Corporation, the Chargee shall have all rights to vote on all matters relating to the 
said Condominium Corporation, in the place of and on behalf of the Chargor, and the Chargor 
hereby assigns unto the Chargee all such voting rights. 
 
 In the event that the property or any part thereof is or becomes a Common Element 
Condominium Corporation, the Chargee shall have all rights to vote on all matters relating to the 
said Common Element Condominium Corporation in the place of and on behalf of the Chargor, 
to the extent that the Chargor would have such rights, and the Chargor hereby assigns unto to the 
Chargee all such voting rights. 
 
15. Subsequent Financing 
 
 No financing subsequent to the Chargee's facilities shall be permitted, without the prior 
written consent of the Chargee. 
 
16. Partial Discharges 
 
 The Chargor shall be entitled to partial discharges as set out in the Letter of Commitment 
upon payment of the partial discharge amounts set out therein, the Chargee's discharge fees as set 
out therein and upon payment of the Chargee's Solicitor's usual discharge fees. 
 
17. Voting Control 
 
 The Chargor agrees that voting control of the Chargor or of any beneficial owner shall 
not change during the currency of this loan without the prior written consent of the Chargee. 
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This is Exhibit “I” referred to in the Affidavit of Michael Misener 
sworn by Michael Misener of the City of Burlington, in the 
Regional Municipality of Halton, before me at the City of 
Toronto, in the Province of Ontario, on November 24, 2023 in 
accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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Properties 

PIN 07500 - 0082 LT 
Description PART OF BLOCKS B, C & D, REGISTERED PLAN 5261, DESIGNATED AS PTS 5, 6, 7 &

8 PLAN 66R28992; S/T EASEMENT IN FAVOUR OF PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865050; T/W EASEMENT OVER PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865049 (PARTIALLY RELEASED BY AT5347793), AT4865050 &
AT4865051; S/T INTEREST OF THE CITY OF TORONTO AS IN EB186721;  TOGETHER
WITH A RIGHT OF WAY OVER PTS 7,8,9 66R29993 AS IN AT4478658; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 5, 66R28992 AS IN AT5347804; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 7, 66R28992 AS IN AT5347808; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 6, 66R28992 AS IN AT5347812; SUBJECT TO
AN EASEMENT AS IN AT5367415; CITY OF TORONTO 

Address TORONTO

 

Applicant(s)
 

The assignor(s) hereby assigns their interest in the rents of the above described land. The notice is based on or affects  a valid and

existing estate, right, interest or equity in land.
 
 

Name VANDYK - BACKYARD KINGS MILL LIMITED

Address for Service 1944 Fowler Drive 

Mississauga, Ontario L5K 0A1
I, Richard Ma, Authorized Signing Officer, have the authority to bind the corporation. 
This document is not authorized  under Power of Attorney by this party.

 

Party To(s) Capacity Share

Name MCAP FINANCIAL CORPORATION 
Address for Service 200 King Street West, Suite 400 

Toronto, ON M5H 3T4
 

Statements
 
The applicant applies for the entry of a notice of general assignment of rents. 
This notice may be deleted by the Land Registrar  when the registered instrument, AT5581120 registered on 2020/11/26 to which this
notice relates is deleted 
Schedule:  See Schedules

 

Signed By

Avrom Warren Brown 1 Adelaide Street E., Suite 801
Toronto
M5C 2V9

acting for
Applicant(s)

Signed 2020 11 26

Tel 416-869-1234

Fax 416-869-0547 
I have the authority to sign and register the document on behalf of all parties to the document. 
 
Avrom Warren Brown 1 Adelaide Street E., Suite 801

Toronto
M5C 2V9

acting for
Party To(s)

Signed 2020 11 26

Tel 416-869-1234

Fax 416-869-0547 
I have the authority to sign and register the document on behalf of all parties to the document. 

 

Submitted By

GARFINKLE, BIDERMAN LLP 1 Adelaide Street E., Suite 801
Toronto
M5C 2V9

2020 11 26

Tel 416-869-1234

Fax 416-869-0547

 

Fees/Taxes/Payment
 

Statutory Registration Fee $65.30

Total Paid $65.30

 

LRO #  80    Notice Of Assignment Of Rents-General Receipted as AT5581121  on  2020 11 26      at 09:05

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 12
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File Number
 

Party To Client File Number : 9150-084

 

LRO #  80 Notice Of Assignment Of Rents-General Receipted as AT5581121 on  2020 11 26      at 09:05

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 2  of 12
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 ASSIGNMENT OF RENTS AND LEASES 
 
 THIS AGREEMENT made as of the 7th day of July, 2020.  
 
B E T W E E N: 
 
 VANDYK - BACKYARD KINGS MILL LIMITED 
 
 (hereinafter called the "Assignor"), 
 
 OF THE FIRST PART, 
 
 - AND - 
 
 MCAP FINANCIAL CORPORATION 
 
 (hereinafter called the "Assignee"), 
 
 OF THE SECOND PART. 
 
WHEREAS: 
 
A. VANDYK - BACKYARD KINGS MILL LIMITED is the registered owner of the lands 
described as PART OF BLOCKS B, C & D, REGISTERED PLAN 5261, DESIGNATED AS 
PTS 5, 6, 7 & 8 PLAN 66R28992, City of Toronto, Province of Ontario, Toronto Land 
Registry Office (No. 80) and municipally known as: 15 Neighbourhood Lane, Etobicoke, 
Ontario (“Lands”);  
 
B. pursuant to the Mortgage, the Assignor mortgaged and charged in favour of the Assignee 
all of its right, title and interest in and to the Project as security, inter alia, for the due payment of 
all principal, interest and other monies payable under the Mortgage; 
 
C. as additional security for the Assignor's covenants and obligations as set out in the 
Mortgage and set out in all other agreements, documents, instruments, undertakings and 
commitments entered into between the Assignor and the Assignee, made by the Assignor in 
favour of the Assignee or assigned by the Assignor to the Assignee pursuant to the Mortgage, the 
Assignor agreed to assign to the Assignee the Rents and the Leases, together with all benefits, 
powers and advantages of the Assignor to be derived therefrom. 
 
 NOW THEREFORE THIS ASSIGNMENT WITNESSES that in consideration of the sum of Ten 
Dollars ($10.00) paid by the Assignee to the Assignor (the receipt and sufficiency of which are 
hereby acknowledged) the parties covenant and agree with each other as follows: 
 
1. Recitals Correct:  The Assignor confirms that validity and truth of the above-noted 
recitals, which have the same force and effect as if repeated herein at length. 
 
2. Definitions:  In this Agreement the following capitalized terms have the respective 
meanings set out below: 
 
(a) "Agreement", "this Agreement", "the Agreement", "hereto", "hereof", "hereby", 

"hereunder" and similar expressions mean or refer to this entire agreement as amended 
from time to time and any agreement or instrument supplemental or ancillary hereto or in 
implementation hereof; 

 
(b) "Building" means any construction, erection or structure located on, placed upon or 

erected in, under or on the Lands, any additions, alterations, expansions, improvements 
and replacements thereof and includes, without limitation, all equipment, chattels and 
fixtures which may be owned by the Assignor and may now or hereafter be located in the 
Building or in any additions, alterations, expansions, improvements and replacements of 
the foregoing; 
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(c) "Default" has the meaning ascribed thereto in Section 8 hereof; 
 
(d) "Dispute" has the meaning ascribed thereto in Sub-section 8(b) hereof; 
 
(e) "Indebtedness" has the meaning ascribed thereto in Section 3 hereof; 
 
(f) "Lands" means the lands described above; 
 
(g) "Leases" means any and all present and future leases or subleases, offers to lease or 

sublease, letters of intent to lease or sublease and all other agreements to lease or 
sublease including, without limitation, all other occupancy agreements relating to the 
whole or any part of parts of the Project made by the Assignor or any predecessor in title 
of the Assignor, as landlord, and all present and future licences or concessions whereby 
the Assignor gives any person the right (other than an easement or a right in the nature of 
an easement) to use or occupy the whole or any part or parts of the Project, in each case 
for the time being in effect, and all revisions, alterations, modifications, amendments, 
changes, extensions, renewals, replacements or substitutions thereof or therefor which 
may hereafter be effected or entered into and "Lease" means any of the Leases; 

 
(h) "Mortgage" means the indenture given by or to be given by the Assignor in favour of 

the Assignee on the Lands; 
 
(i) "Prime Rate" means the applicable interest rates set out in the letter of commitment 

referable to this transaction; 
 
(j) "Project" means the Lands and the Building; 
 
(k) "Rents" means all present and future income, rents, issues, profits and any other monies 

including rental insurance proceeds and expropriation awards to be derived from, 
reserved or payable under the Leases; and 

 
(l) "Tenant" means any person who is hereafter a party to a Lease or has any right of use or 

occupancy to all or any part of the Project, whether as a tenant, licensee or concessionaire 
under a Lease, and "Tenants" means all such persons. 

 
3. Assignment:  As continuing and additional security for: 
 
(a) the repayment to the Assignee of all amounts (the "Indebtedness") owing from time to 

time by the Assignor to the Assignee under, in connection with or arising out of or from 
any agreement entered into by the Assignor with the Assignee with respect to the Project, 
made by the Assignor in favour of the Assignee with respect to the Project or assigned by 
the Assignor to the Assignee including, without limitation, the Mortgage; and 

 
(b) the due performance by the Assignor of the terms, agreements, provisions, conditions, 

obligations, and covenants on the part of the Assignor to be performed under the 
Mortgage and all other agreements, documents, instruments, undertakings and 
commitments entered into between the Assignor and the Assignee with respect to the 
Project, made by the Assignor in favour of the Assignee with respect to the Project or 
assigned by the Assignor to the Assignee; 

 
the Assignor, upon and subject to the terms of this Agreement, assigns, sets over and transfers to 
the Assignee all its rights, benefits, title and interest under, in and to, and all claims of 
whatsoever nature or kind which the Assignor now has or may hereafter have under or pursuant 
to: 
 
(c) the Leases; 
 
(d) the Rents; 
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(e) the benefit of any and all present and future guarantees of and indemnities with respect to 

any Lease and the performance of any or all of the obligations of any Tenant thereunder; 
and 

 
(f) all books, accounts, invoices, letters, papers, drawings and documents in any way 

evidencing or relating to the Leases, the Rents and any guarantees or indemnities of any 
Lease; 

 
all of the foregoing described in Subsection 3(c) to and including 3(f) together with all proceeds 
therefrom are hereinafter collectively called the "Premises Hereby Assigned". 
 
4. Acknowledgement of Assignor:  The Assignor acknowledges that neither this 
Agreement nor the assignment constituted hereby: 
 
(a) shall in any way lessen or relieve the Assignor from: 
 
 (i) the obligation of the Assignor to observe, satisfy and perform each and every 

term, agreement, provisions, conditions, obligation and covenant set out in any 
of the Premises Hereby Assigned; and 

 
 (ii) any liability of the Assignor to each Tenant, the Assignee or to any other 

person, firm or corporation; 
 
(b) imposes any obligation on the Assignee to assume any liability or obligations under, or to 

observe, perform or satisfy any term, agreement, provision, condition, obligation or 
covenant set out in, any of the Premises Hereby Assigned; 

 
(c) imposes any liability on the Assignee for any act or omission on its part in connection 

with this Agreement or the assignment constituted hereby including, without limitation, 
the fulfillment or non-fulfillment by the Assignee of the obligations, covenants and 
agreements of the Assignor set out in the Premises Hereby Assigned; 

 
(d) obligates the Assignee to give notice of this Agreement and the assignment constituted 

hereby to any Tenant or any other person, firm or corporation whatsoever; provided that 
the Assignee may, in its absolute discretion, give any such notice at any time or from 
time to time without further notice to the Assignor; and 

 
(e) authorizes the Assignor to dispose of or transfer by way of conveyance, mortgage, lease, 

assignment or otherwise, the Project, the Assignor's interest in the Project or any part of 
either, except as specifically approved herein. 

 
5. Positive Covenants of Assignor:  The Assignor covenants and agrees: 
 
(a) to observe, perform and satisfy each and every term, agreement, provision, condition, 

obligation and covenant set out in, or required to be observed, performed and satisfied by 
the Assignor under or pursuant to, the Premises Hereby Assigned; 

 
(b) to deliver to the Assignee a copy of all written notices, demands or requests given under, 

in connection with or pursuant to the Premises Hereby Assigned that are: 
 
 (i) received by the Assignor, forthwith upon receipt of same; and 
 
 (ii) delivered by the Assignor, contemporaneously with the delivery of same; 
 
(c) to indemnify and save the Assignee harmless from and against any liabilities, losses, 

costs, charges, expenses (including legal fees and disbursements on a solicitor and his 
own client basis) damages, claims, demands actions, suits, proceedings, judgments and 
forfeitures suffered or incurred by the Assignee in connection with, on account of or by 
reason of: 
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 (i) the assignment to the Assignee of the Premises Hereby Assigned; 
 
 (ii) any alleged obligation of the Assignee to observe, perform or satisfy any term, 

agreement, provision, condition, obligation or covenant set out in any of the 
Premises Hereby Assigned; 

 
 (iii) any failure of the Assignor to observe, perform or satisfy its covenants, 

agreements, warranties and representations set out in this Agreement including 
without limitation, subparagraphs 5(a), (b), (d), (e), (f), (g), (h), (i), (j) and (k) 
hereof; and 

 
 (iv) the enforcement of the assignment constituted by this Agreement; 
 
(d) to notify the Assignee in writing as soon as the Assignor becomes aware of any Dispute, 

claim or litigation in respect of any of the Premises Hereby Assigned or of any breach of 
default by the Assignor or any other person, firm or corporation in the observance, 
performance or satisfaction of any of the terms, agreements, provisions, conditions, 
obligations or covenants set out in the Premises Hereby Assigned; 

 
(e) to obtain such consents from third parties including, without limitation, Tenants as may 

be necessary or required by the Assignee in connection with the assignment constituted 
by this Agreement; 

 
(f) upon the written request of the Assignee, to execute and deliver to the Assignee specific 

assignments of any of the Leases duly acknowledged by the respective Tenants under 
such Leases, which specific assignments shall be in form and substance acceptable to the 
Assignee; 

 
(g) to use its best efforts to ensure that each Lease shall be entered into by it in good faith, at 

arm's length, at a rent and otherwise upon such terms and conditions as are reasonable 
and proper in the circumstances and are upon prevailing market terms and conditions; 

 
(h) to deliver to the Assignee, at the request of the Assignee from time to time, a notarial 

copy of any Lease and of any guarantee or indemnity in respect of the obligations of any 
Tenant under a Lease; 

 
(i) to execute and deliver to each Tenant and the Assignee, at the request of the Assignee 

from time to time, a written notice to each Tenant directing such Tenants to pay the Rents 
and all other sums owing under the Leases to the Assignee; 

 
(j) that each of the warranties and representations of the Assignor set out in this Agreement 

is now and will continue to be true and correct until the Indebtedness is paid in full; and 
 
(k) that it will pay or cause to be paid to the Assignee or pursuant to the Assignee's direction, 

upon demand, all costs, charges, fees and expenses including, without limitation, legal 
fees and disbursements on a solicitor and his own client basis, court costs and any other 
out-of-pocket costs and expenses incurred by the Assignee in connection with or arising 
out of or with respect to this Agreement including, without limitation, any one or more of 
the following: 

 
 (i) the negotiation, preparation, execution and enforcement of this Agreement and 

all documents, agreements and other writings incidental or ancillary hereto; 
 
 (ii) any act done or taken pursuant to this Agreement including, without 

limitation, recovering the Indebtedness and registering, discharging and 
reassigning this Agreement; 

 
 (iii) the preservation, protection, enforcement or realization of the Premises 

151



 Page 5 
 
 

Hereby Assigned including, without limitation, retaking, holding, repairing, 
preparing for disposition and disposing of the Premises Hereby Assigned; 

 
 (iv) any action or other proceeding instituted by the Assignor, the Assignee or any 

other person, firm or corporation in connection with or in any way relating to: 
 
  (1) this Agreement or any part hereof; 
 
  (2) the preservation, protection, enforcement or realization of the 

Premises Hereby Assigned; or 
 
  (3) the recovery of the Indebtedness; and 
 
 (v) all amounts incurred or paid by the Assignor pursuant to paragraph 8 hereof; 
 
 together with interest thereon from the date of the incurring of such expenses at the then 

Prime Rate calculated monthly and adjusted daily.  Whether any action or any judicial 
proceedings to enforce the aforesaid payments has been taken or not, the amount owing 
to the Assignee under this subparagraph shall be added to the Indebtedness. 

 
6. Negative Covenants of Assignor:  The Assignor covenants and agrees that it shall not: 
 
(a) sell, assign, transfer, dispose of, collect, receive or accept any of the Premises Hereby 

Assigned including, without limitation, the Rents except as may be permitted in this 
Agreement, nor do, nor permit to be done, any act or thing whereby the Assignee may be 
prevented or hindered from so doing; 

 
(b) pledge, charge, mortgage, hypothecate, create a security interest in or otherwise 

encumber the Premises Hereby Assigned or any part thereof in any manner whatsoever 
other than to the Assignee; 

 
(c) cancel, terminate or forfeit or take any action to cancel, terminate or forfeit or suffer or 

permit anything allowing any Tenant under any Lease to cancel, terminate, forfeit any of 
the Premises Hereby Assigned, or accept or agree to the surrender of, or take any action 
or suffer or permit anything allowing the surrender of any of the Premises Hereby 
Assigned; 

 
(d) waive, amend, modify or vary any of the terms, agreements, provisions, conditions, 

obligations and covenants set out in the Premises Hereby Assigned, or otherwise agree or 
consent to any waiver, amendment, modification or variation of any of them, whether by 
way of collateral agreement or otherwise; or 

 
(e) waive or agree to waive any failure of any party to any of the Premises Hereby Assigned 

including, without limitation, any Tenants, to observe, perform or satisfy any of the 
terms, agreements, provisions, conditions, obligations or covenants set out in any of the 
Premises Hereby Assigned; 

 
however, the Assignor may do those matters referred to in Subsections 6(c), (d) and (e) hereof, 
if: 
 
(f) the Tenant has been declared or adjudged bankrupt; or 
 
(g) the action taken is in accordance with good business practice, on an arm's length basis 

and in good faith and the action is one which a prudent owner of property similar to the 
Project would take, considering all the relevant circumstances including, without 
limitation, the then current leasing practices and market conditions. 

 
7. Representations and Warranties of Assignor:  The Assignor represents and warrants 
to the Assignee that: 
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(a) each of the Premises Hereby Assigned including, without limitation, each of the Leases 

in effect as of the date hereof, is valid and subsisting, is in full force and effect, 
unamended, in good standing and there are no defaults thereunder; 

 
(b) the Assignor has good, valid and legal right to absolutely assign and transfer to the 

Assignee the Premises Hereby Assigned, free and clear of all assignments, mortgages, 
charges, pledges, security interest and other encumbrances other than those in favour of 
the Assignee; 

 
(c) the Assignor has taken all necessary action, corporate or otherwise, to authorize the 

execution and delivery of this Agreement and the performance of its obligations set out 
in this Agreement and in each of the Leases; 

 
(d) the execution, delivery and performance of this Agreement and the assignment 

constituted hereby will not conflict with, be in or contribute to a contravention, breach or 
default under the Assignor's constating documents, by-laws, resolutions or the provisions 
of any indenture, instrument, agreement or undertaking to which the Assignor is a party 
or by which it is bound, or under any valid regulation, order, writ or decree of any court, 
tribunal, arbitration panel or governmental authority; 

 
(e) this Agreement has been duly executed and when delivered, will be in full force and 

effect and constitutes a legal, valid and binding obligation of the Assignor, enforceable in 
accordance with its terms; 

 
(f) there is no pending or threatened litigation, action, claim or fact known to the Assignor 

and not disclosed to the Assignee in writing which adversely affect or could adversely 
affect any of the Premises Hereby Assigned or the rights of the Assignor or any other 
party thereunder or the rights of the Assignee under this Agreement; 

 
(g) none of the Premises Hereby Assigned in existence on the date hereof is incapable of 

assignment to the Assignee in accordance with the provisions of this Agreement, nor is 
any of the Premises Hereby Assigned incapable of further assignment by the Assignee or 
by any receiver or receiver and manager, nor is the consent of any third party required for 
any assignment set out in this Agreement or in connection with any further assignment 
by the Assignee; and 

 
(h) no Rents, payments, proceeds, receipts or other distributions due or to become due on 

any date subsequent to the date of this Agreement have been collected in advance of the 
time when the same become due under the terms of any of the Premises Hereby 
Assigned. 

 
8. Enforcement Upon Default:  Without limiting in any manner whatsoever the Assignee's 
rights, remedies, and recourses pursuant to this Agreement, by operation of law or otherwise, if 
the Assignor has defaulted in the performance, fulfillment or satisfaction of any of the terms, 
agreements, provisions, conditions, obligations or covenants set out in this Agreement, the 
mortgage or any other agreement, document, instrument, commitment or undertaking entered 
into between the Assignor and the Assignee, made by the Assignor in favour of the Assignee or 
assigned by the Assignor to the Assignee or if the Assignor is otherwise in breach of or in default 
(hereinafter collectively called a "Default") under this Agreement, the Mortgage or any other 
agreement, document, instrument, commitment or undertaking entered into between the 
Assignor and the Assignee, made by the Assignor in favour of the Assignee or assigned by the 
Assignor to the Assignee, then the Assignee and any receiver or any receiver and manager 
appointed by the Assignee, may from time to time and at any time, in its own name or in the 
name of the Assignor and without notice to the Assignor, do any one or more of the following: 
 
(a) observe, perform or satisfy any term, agreement, provision, condition, obligation or 

covenant which, pursuant to any of the Premises Hereby Assigned, could or should be 
observed, performed or satisfied by the Assignor; 
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(b) exercise any of the rights, powers, authority and discretion which, pursuant to any of the 

Premises Hereby Assigned, by operation of law or otherwise, could be exercised, 
observed, performed or satisfied by the Assignor including, without limitation, amending 
and renewing the Leases and otherwise dealing with the Tenants and others and 
participating in all settlement negotiations and arbitration proceedings resulting from a 
dispute (the "Dispute") arising out of, in connection with or pursuant to any of the 
Premises Hereby Assigned; and 

 
(c) collect any Rents, proceeds, receipts or income arising from or out of the Premises 

Hereby Assigned including, without limitation, the institution of proceedings, whether in 
the name of the Assignor or the Assignee or both, for the collection of same. 

 
The Assignor further acknowledges and agrees that all costs, charges and expenses incurred by 
the Assignee in connection with doing anything permitted in this paragraph 8 including, without 
limitation, legal fees and disbursements on a solicitor and his own client basis, shall be forthwith 
paid by the Assignor to the Assignee. 
 
9. Assignee Not Liable:  The Assignee shall not be bound to exercise any of the rights 
afforded to it hereunder nor to collect, dispose of, realize, preserve or enforce any of the 
Premises Hereby Assigned.  The Assignee shall not be liable or responsible to the Assignor or 
any other person for the fulfillment or non-fulfillment of this Agreement or the terms, 
obligations, covenants or agreements set out in this Agreement or for any loss or damage 
incurred or suffered by the Assignor or any other person, firm or corporation as a result of: 
 
(a) any delay by, or any failure of, the Assignee to: 
 
 (i) exercise any of the rights afforded to it under this Agreement; or 
 
 (ii) collect, dispose of, realize, preserve or enforce any of the Premises Hereby 

Assigned; or  
 
(b) the negligence (but not the willful misconduct) of any officer, servant, agent, counsel or 

other attorney or substitute employed by the Assignee in the exercise of the rights 
afforded to the Assignee hereunder, or in the collection disposition, realization, 
preservation or enforcement of the Premises Hereby Assigned. 

 
10. Application of Funds:  Any amount received by the Assignee arising out of or from the 
collection, disposition, realization or enforcement of any of the Premises Hereby Assigned, after 
all costs, charges and expenses incurred by the Assignee in connection therewith have been 
deducted therefrom, shall be applied in reduction of the Indebtedness.  Notwithstanding the 
generality of the foregoing, the Assignee shall be entitled to apply all or any part of such amounts 
received by it on account of such part or parts of the Indebtedness, in such manner and at such 
times or from time to time, as the Assignee deems best and the Assignee may at any time and 
from time to time change any such application. 
 
11. Further Assurances:  The Assignor covenants and agrees to execute all such further 
assignments and other documents and to do all such further acts and things including, without 
limitation, obtaining any consent which are required by the Assignee, from time to time, to more 
effectively assign, set over and transfer the Premises Hereby Assigned to the Assignee including, 
without limitation, execute and deliver one or more specific assignments of the Assignor's rights, 
benefits, title and interest in any of the agreements, documents, commitments and other writings 
that constitute the Premises Hereby Assigned in form, substance and execution satisfactory to the 
Assignee, to perfect and keep perfected the security interest constituted hereby and to assist in 
the collection, disposition, realization or enforcement thereof, and the Assignee is hereby 
irrevocably constituted the true and lawful attorney of the Assignor, with full power of 
substitution, to execute in the name of the Assignor any assignment or other document for such 
purposes. 
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12. Information:  The Assignor covenants and agrees that from time to time forthwith upon 
the request of the Assignee it shall furnish to the Assignee in writing all information requested by 
the Assignee relating to the Premises Hereby Assigned. 
 
13. Payment of Rent Under Leases:  Until a Default occurs the Assignor shall have the 
authority: 
 
(a) to collect any Rents and other moneys properly payable or arising out of or from the 

Premises Hereby Assigned; and 
 
(b) subject to Section 6 hereof, to exercise in good faith all of the benefits, advantages and 

powers as landlord under the Premises Hereby Assigned; 
 
and upon the occurrence of a Default such authority shall immediately cease without further 
notice and thereafter any monies received by the Assignor arising out of or from any of the 
Premises Hereby Assigned shall be received and held in trust for the Assignee and forthwith 
remitted to the Assignee.  The Assignee may, at any time or times, by notice to any Tenant, 
direct such Tenant to pay Rent and other moneys to the Assignee and such notice shall be good 
and sufficient authority for any Tenant so doing.  Any payment of Rents and other moneys by a 
Tenant to the Assignee shall not constitute a default under such Tenant's Lease.  The receipt by 
the Assignee of Rent or other moneys from a Tenant shall constitute and be deemed receipt 
thereof by the Assignor. 
 
14. No Novation:  This assignment and transfer to the Assignee of the Premises Hereby 
Assigned: 
 
(a) is continuing security granted to the Assignee without novation or impairment of any 

other existing or future security held by the Assignee in order to secure payment to the 
Assignee of the Indebtedness and the due performance of the Assignor's obligation's 
under the Mortgage and all other agreements, documents, instruments, undertakings and 
commitments entered into between the Assignor and the Assignee, made by the Assignor 
in favour of the Assignee or assigned by the Assignor to the Assignee relating to the 
Project; 

 
(b) is in addition to and not in substitution for any other security now or hereafter granted to 

or held by the Assignee in connection with the Indebtedness; and 
 
(c) shall remain in full force and effect without regard to and shall not be affected or 

impaired by: 
 
 (i) any amendment or modification of or addition or supplement to the Mortgage 

or any other security or securities (the "Additional Securities") now or 
hereafter held by or on behalf of the Assignee in connection with the 
Indebtedness or any part thereof; 

 
 (ii) any exercise or non-exercise of any right, remedy, power or privilege in 

respect of this Agreement, the Mortgage or the Additional Securities; 
 
 (iii) any waiver, consent, extension, indulgence or other action, inaction or 

omission under or in respect of this Agreement, the Mortgage or the 
Additional Securities; 

 
 (iv) any default by the Assignor under, or any invalidity or unenforceability of, or 

any limitation on the liability of the Assignor or on the method or terms of 
payment under, or any irregularity or other defect in, the Mortgage or the 
Additional Security; 

 
 (v) any merger, consolidation or amalgamation of the Assignor into or with any 

other company or corporation; or 
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 (vi) any insolvency, bankruptcy, liquidation, reorganization, arrangement, 

composition, winding-up, dissolution or similar proceeding involving or 
affecting the Assignor. 

 
15. Re-assignment:  Upon the Indebtedness being paid in full, the Assignee shall, within a 
reasonable time following its receipt of a written request from the Assignor and at the sole cost 
and expense of the Assignor, reassign the Premises Hereby Assigned to the Assignor including, 
without limitation, all of the Assignee's rights, benefits, title and interest in and to the Premises 
Hereby Assigned. 
 
16. Enurement:  This Agreement shall enure to the benefit of and be binding upon the 
respective successors and permitted  assigns of the parties hereto. 
 
17. Notices:  Any notice, demand, request, consent, agreement or approval which may or is 
required to be given pursuant to this Agreement shall be in writing and shall be sufficiently given 
or made if served personally upon the party for whom it is intended, or (except in the case of an 
actual or pending disruption of postal service) mailed by registered mail: 
 
(a) if to the Assignor, addressed to it at: 
 
 Vandyk-Backyard Kings Mill Limited 
 1944 Fowler Drive 
 Mississauga, Ontario  L5K 0A1 
 
 
(b) if to the Assignee, addressed to it at: 
 
  MCAP Financial Corporation 

 200 King Street West, Suite 400 
 Toronto, ON  M5H 3T4 
 
  
 Any of the parties hereto may, from time to time, change its address or stipulate another 
address from the address described above in the manner provided in this paragraph.  The date of 
receipt of any such notice, demand, request, consent, agreement or approval, if served personally, 
shall be deemed to be the date of delivery thereof, or if mailed as aforesaid, the fourth business 
day following the date of mailing.  For the purposes hereof, personal service on the Assignor 
shall be effectively given by delivery to an officer, director or employee of the Assignor. 
 
18. Waiver:  No consent or waiver, express or implied, by the Assignee to or of any breach 
or default by the Assignor in the performance of its obligations hereunder shall be deemed or 
construed to be a consent to or waiver of any other breach or default in the performance by the 
Assignor of its obligations hereunder.  Failure on the part of the Assignee to complain of any act 
or failure to act of the Assignor or to declare the Assignor in default, irrespective of how long 
such failure continues, shall not constitute a waiver by the Assignee of its rights hereunder. 
 
19. Amendments:  This Agreement may not be modified or amended except with the 
written consent of the Assignee and the Assignor. 
 
20. Entire Agreement:  This Agreement constitutes the entire agreement between the 
Assignee and the Assignor pertaining to the assignment of the Premises Hereby Assigned and 
supersedes all prior and contemporaneous agreements, understandings, negotiations and 
discussions, whether oral or written, relating thereto. 
 
21. Assignment:  The Assignee may assign, transfer, negotiate, pledge or otherwise 
hypothecate this Agreement, any of the Premises Hereby Assigned, any of its rights hereunder or 
any part thereof and all rights and remedies of the Assignee in connection with the interest so 
assigned shall be enforceable against the Assignor as the same would have been by the Assignee 
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but for such assignment. 
 
22. No Agency, Joint Venture or Partnership:  The Assignee is not the agent, 
representative, partner of or joint-venturer with the Assignor, and the Assignor is not the agent, 
representative, partner of or joint-venturer with the Assignee, and this Agreement shall not be 
construed to make the Assignee liable to any person or persons for goods or services furnished 
to, on behalf of or for the benefit of the Assignor nor for debts, liability or claims accruing 
therefrom against the Assignor. 
 
23. Rights, Powers and Remedies:  Each right, power and remedy of the Assignee provided 
for herein or available at law or in equity or in any other agreement shall be separate and in 
addition to every other such right, power and remedy.  Any one or more and/or any combination 
of such rights, remedies and powers may be exercised by the Assignee from time to time and no 
such exercise shall exhaust the rights, remedies or powers of the Assignee or preclude the 
Assignee from exercising any one or more of such rights, remedies and powers or any 
combination thereof from time to time thereafter or simultaneously. 
 
24. Survival:  All covenants, undertakings, agreements, representations and warranties made 
by the Assignor in this Agreement and any instruments delivered pursuant to or in connection 
herewith, shall survive the execution and delivery of this Agreement and any advances made by 
the Assignee to the Assignor, and shall continue in full force and effect until the Indebtedness is 
paid in full.  All representations and warranties made by the Assignor shall be deemed to have 
been relied upon by the Assignee. 
 
25. Severability:  Any term, condition or provision of this Agreement which is or is deemed 
to be void, prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be 
severable herefrom, be ineffective to the extent of such avoidance, prohibition or 
unenforceability without invalidating the remaining terms, conditions, and provisions hereof and 
any such avoidance, prohibition or unenforceability in any jurisdiction shall not invalidate or 
render unenforceable such term, condition or provision in any other jurisdiction. 
 
26. Governing Law:  This Agreement, and the interpretation, construction, application and 
enforcement of this Agreement, shall be governed by and construed, in all respects, exclusively 
in accordance with the laws of the Province of Ontario. 
 
27. Headings:  The insertion in this Agreement of headings are for the convenience of 
reference only and shall not affect the construction or interpretation of this Agreement. 
 
28. Number and Gender:  All nouns and personal pronouns relating thereto shall be read 
and construed as the number and gender may require and the verb shall be read and construed as 
agreeing with the noun and pronoun. 
 
29. Registrations:  Neither the preparation, execution nor any registrations or filings with 
respect hereto, shall bind the Assignee to make an advance under the Mortgage. 
 
30. Receipt of Copy:  The Assignor acknowledges receipt of a copy of this Agreement. 
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This is Exhibit “J” referred to in the Affidavit of Michael Misener 
sworn by Michael Misener of the City of Burlington, in the 
Regional Municipality of Halton, before me at the City of 
Toronto, in the Province of Ontario, on November 24, 2023 in 
accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “K” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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PERSONAL PROPERTY SECURITY REGISTRATION

SYSTEM (ONTARIO) ENQUIRY RESULTS

Prepared for : Gowling WLG (Canada) LLP - Toronto

Docket : T1033750

Search ID : 942909

Date Processed : 10/16/2023 10:51:02 AM

Report Type : PPSA Electronic Response

Search Conducted on : Vandyk-Backyard Kings Mill Limited

Search Type : Business Debtor

DISCLAIMER :

This report has been generated using data provided by the Personal

Property Registration Branch, Ministry of Government Services,

Government of Ontario. No liability is undertaken regarding its correctness,

completeness, or the interpretation and use that are made of it.
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

THIS IS TO CERTIFY THAT A SEARCH HAS BEEN MADE IN THE RECORDS OF THE

CENTRAL OFFICE OF THE PERSONAL PROPERTY SECURITY SYSTEM IN RESPECT

OF THE FOLLOWING:

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

RESPONSE CONTAINS: APPROXIMATELY 4 FAMILIES and 11 PAGES.

THE SEARCH RESULTS MAY INDICATE THAT THERE ARE SOME REGISTRATIONS

WHICH SET OUT A BUSINESS DEBTOR NAME WHICH IS SIMILAR TO THE NAME

IN WHICH YOUR ENQUIRY WAS MADE. IF YOU DETERMINE THAT THERE ARE

OTHER SIMILAR BUSINESS DEBTOR NAMES, YOU MAY REQUEST THAT

ADDITIONAL ENQUIRIES BE MADE AGAINST THOSE NAMES.

THE ABOVE REPORT HAS BEEN CREATED BASED ON THE DATA PROVIDED BY

THE PERSONAL PROPERTY REGISTRATION BRANCH, MINISTRY OF CONSUMER

AND BUSINESS SERVICES, GOVERNMENT OF ONTARIO. NO LIABILITY IS

UNDERTAKEN REGARDING ITS CORRECTNESS, COMPLETENESS, OR THE

INTERPRETATION AND USE THAT ARE MADE OF IT.

174



MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

1C FINANCING STATEMENT / CLAIM FOR LIEN

FAMILY : 1 OF 4 ENQUIRY PAGE : 1 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

00 FILE NUMBER : 740262222 EXPIRY DATE : 07JUN 2028 STATUS :

01 CAUTION FILING : PAGE : 001 OF 001 MV SCHEDULE ATTACHED :

REG NUM : 20180607 1459 1862 5023 REG TYP: P PPSA REG PERIOD: 5

02 IND DOB : IND NAME:

03 BUS NAME: VANDYK - BACKYARD KINGS MILL LIMITED

OCN :

04 ADDRESS : 1944 FOWLER DRIVE

CITY : MISSISSAUGA PROV: ON POSTAL CODE: L5K 0A1

05 IND DOB : IND NAME:

06 BUS NAME:

OCN :

07 ADDRESS :

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

MERIDIAN CREDIT UNION LIMITED

09 ADDRESS : 75 CORPORATE PARK DRIVE

CITY : ST. CATHARINES PROV: ON POSTAL CODE: L2S 3W3

CONS. MV DATE OF OR NO FIXED

GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE

10 X X X X X

YEAR MAKE MODEL V.I.N.

11

12

GENERAL COLLATERAL DESCRIPTION

13 NOTICE - SECURITY AGREEMENT CONTAINS COVENANT BY DEBTOR NOT TO GRANT

14 SECURITY INTERESTS IN OR TRANSFER TO THIRD PARTIES THE COLLATERAL

15 WITHOUT THE CONSENT OF THE SECURED PARTY.

16 AGENT: DALE & LESSMANN LLP (GTW)

17 ADDRESS : 181 UNIVERSITY AVENUE, SUITE 2100

CITY : TORONTO PROV: ON POSTAL CODE: M5H 3M7

CONTINUED

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

2C FINANCING CHANGE STATEMENT / CHANGE STATEMENT

FAMILY : 1 OF 4 ENQUIRY PAGE : 2 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

FILE NUMBER 740262222

PAGE TOT REGISTRATION NUM REG TYPE

01 CAUTION : 001 OF 1 MV SCHED: 20230515 1114 1532 8952

21 REFERENCE FILE NUMBER : 740262222

22 AMEND PAGE: NO PAGE: CHANGE: B RENEWAL REN YEARS: 5 CORR PER:

23 REFERENCE DEBTOR/ IND NAME:

24 TRANSFEROR: BUS NAME: VANDYK - BACKYARD KINGS MILL LIMITED

25 OTHER CHANGE:

26 REASON:

27 /DESCR:

28 :

02/05 IND/TRANSFEREE:

03/06 BUS NAME/TRFEE:

OCN:

04/07 ADDRESS:

CITY: PROV: POSTAL CODE:

29 ASSIGNOR:

08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE :

09 ADDRESS :

CITY : PROV : POSTAL CODE :

CONS. MV DATE OF NO FIXED

GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE

10

11

12

13

14

15

16 NAME : D + H LIMITED PARTNERSHIP

17 ADDRESS : 2 ROBERT SPECK PARKWAY, 15TH FLOOR

CITY : MISSISSAUGA PROV : ON POSTAL CODE : L4Z 1H8

END OF FAMILY

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

1C FINANCING STATEMENT / CLAIM FOR LIEN

FAMILY : 2 OF 4 ENQUIRY PAGE : 3 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

00 FILE NUMBER : 753408873 EXPIRY DATE : 24AUG 2023 STATUS : D DISCHARGED

01 CAUTION FILING : PAGE : 001 OF 2 MV SCHEDULE ATTACHED :

REG NUM : 20190716 1525 1793 7021 REG TYP: P PPSA REG PERIOD: 5

02 IND DOB : IND NAME:

03 BUS NAME: VANDYK-BACKYARD QUEENSVIEW LIMITED

OCN :

04 ADDRESS : 1944 FOWLER DRIVE

CITY : MISSISSAUGA PROV: ON POSTAL CODE: L5K0A1

05 IND DOB : IND NAME:

06 BUS NAME: VANDYK-BACKYARD HUMBERSIDE LIMITED

OCN :

07 ADDRESS : 1944 FOWLER DRIVE

CITY : MISSISSAUGA PROV: ON POSTAL CODE: L5K0A1

08 SECURED PARTY/LIEN CLAIMANT :

KINGSETT MORTGAGE CORPORATION

09 ADDRESS : 40 KING STREET WEST, SUITE 3700

CITY : TORONTO PROV: ON POSTAL CODE: M5H3Y2

CONS. MV DATE OF OR NO FIXED

GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE

10 X X X X X

YEAR MAKE MODEL V.I.N.

11

12

GENERAL COLLATERAL DESCRIPTION

13 SECURITY AGREEMENTS, INCLUDING A GENERAL SECURITY AGREEMENT, GENERAL

14 ASSIGNMENT OF RENTS AND CHARGE OF BENEFICIAL INTEREST CREATING

15 SECURITY INTERESTS IN ALL PRESENT AND FUTURE PERSONAL PROPERTY OF

16 AGENT: ROBINS APPLEBY LLP (CINDY APPLEGATH)

17 ADDRESS : 120 ADELAIDE ST. WEST SUITE 2600

CITY : TORONTO PROV: ON POSTAL CODE: M5H1T1

CONTINUED

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

1C FINANCING STATEMENT / CLAIM FOR LIEN

FAMILY : 2 OF 4 ENQUIRY PAGE : 4 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

00 FILE NUMBER : 753408873 EXPIRY DATE : 24AUG 2023 STATUS : D DISCHARGED

01 CAUTION FILING : PAGE : 002 OF 2 MV SCHEDULE ATTACHED :

REG NUM : 20190716 1525 1793 7021 REG TYP: REG PERIOD:

02 IND DOB : IND NAME:

03 BUS NAME: VANDYK-BACKYARD KINGS MILL LIMITED

OCN :

04 ADDRESS : 1944 FOWLER DRIVE

CITY : MISSISSAUGA PROV: ON POSTAL CODE: L5K0A1

05 IND DOB : IND NAME:

06 BUS NAME:

OCN :

07 ADDRESS :

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

09 ADDRESS :

CITY : PROV: POSTAL CODE:

CONS. MV DATE OF OR NO FIXED

GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE

10

YEAR MAKE MODEL V.I.N.

11

12

GENERAL COLLATERAL DESCRIPTION

13 THE DEBTORS LOCATED AT 1, 15 AND 25 NEIGHBOURHOOD LANE, TORONTO

14 ONTARIO

15

16 AGENT:

17 ADDRESS :

CITY : PROV: POSTAL CODE:

CONTINUED

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

2C FINANCING CHANGE STATEMENT / CHANGE STATEMENT

FAMILY : 2 OF 4 ENQUIRY PAGE : 5 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

FILE NUMBER 753408873

PAGE TOT REGISTRATION NUM REG TYPE

01 CAUTION : 001 OF 2 MV SCHED: 20201127 1114 1793 2315

21 REFERENCE FILE NUMBER : 753408873

22 AMEND PAGE: NO PAGE: CHANGE: A AMNDMNT REN YEARS: CORR PER:

23 REFERENCE DEBTOR/ IND NAME:

24 TRANSFEROR: BUS NAME: VANDYK-BACKYARD QUEENSVIEW LIMITED

25 OTHER CHANGE:

26 REASON: THE SECURED PARTY HEREBY RELEASES VANDYK-BACKYARD HUMBERSIDE

27 /DESCR: LIMITED AND VANDYK-BACKYARD KINGS MILL LIMITED FROM PPSA FILE NO.

28 : 753408873 AND DELETES ALL REFERENCES TO 1 AND 15 NEIGHBOURHOOD

02/05 IND/TRANSFEREE:

03/06 BUS NAME/TRFEE:

OCN:

04/07 ADDRESS:

CITY: PROV: POSTAL CODE:

29 ASSIGNOR:

08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE :

09 ADDRESS :

CITY : PROV : POSTAL CODE :

CONS. MV DATE OF NO FIXED

GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE

10

11

12

13

14

15

16 NAME : ROBINS APPLEBY LLP

17 ADDRESS : 120 ADELAIDE ST. WEST SUITE 2600

CITY : TORONTO PROV : ON POSTAL CODE : M5H1T1

CONTINUED

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

2C FINANCING CHANGE STATEMENT / CHANGE STATEMENT

FAMILY : 2 OF 4 ENQUIRY PAGE : 6 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

FILE NUMBER 753408873

PAGE TOT REGISTRATION NUM REG TYPE

01 CAUTION : 002 OF 2 MV SCHED: 20201127 1114 1793 2315

21 REFERENCE FILE NUMBER : 753408873

22 AMEND PAGE: NO PAGE: CHANGE: REN YEARS: CORR PER:

23 REFERENCE DEBTOR/ IND NAME:

24 TRANSFEROR: BUS NAME:

25 OTHER CHANGE:

26 REASON: LANE, TORONTO ONTARIO THEREFROM. .

27 /DESCR:

28 :

02/05 IND/TRANSFEREE:

03/06 BUS NAME/TRFEE:

OCN:

04/07 ADDRESS:

CITY: PROV: POSTAL CODE:

29 ASSIGNOR:

08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE :

09 ADDRESS :

CITY : PROV : POSTAL CODE :

CONS. MV DATE OF NO FIXED

GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE

10

11

12

13

14

15

16 NAME :

17 ADDRESS :

CITY : PROV : POSTAL CODE :

CONTINUED

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

2C FINANCING CHANGE STATEMENT / CHANGE STATEMENT

FAMILY : 2 OF 4 ENQUIRY PAGE : 7 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

FILE NUMBER 753408873

PAGE TOT REGISTRATION NUM REG TYPE

01 CAUTION : 001 OF 1 MV SCHED: 20230824 1628 1590 7576

21 REFERENCE FILE NUMBER : 753408873

22 AMEND PAGE: NO PAGE: CHANGE: C DISCHRG REN YEARS: CORR PER:

23 REFERENCE DEBTOR/ IND NAME:

24 TRANSFEROR: BUS NAME: VANDYK-BACKYARD QUEENSVIEW LIMITED

25 OTHER CHANGE:

26 REASON:

27 /DESCR:

28 :

02/05 IND/TRANSFEREE:

03/06 BUS NAME/TRFEE:

OCN:

04/07 ADDRESS:

CITY: PROV: POSTAL CODE:

29 ASSIGNOR:

08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE :

09 ADDRESS :

CITY : PROV : POSTAL CODE :

CONS. MV DATE OF NO FIXED

GOODS INVTRY EQUIP ACCTS OTHER INCL AMOUNT MATURITY OR MAT DATE

10

11

12

13

14

15

16 NAME : SCHNEIDER RUGGIERO SPENCER MILBURN LLP

17 ADDRESS : 1000-120 ADELAIDE STREET WEST

CITY : TORONTO PROV : ON POSTAL CODE : M5H 3V1

END OF FAMILY

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

1C FINANCING STATEMENT / CLAIM FOR LIEN

FAMILY : 3 OF 4 ENQUIRY PAGE : 8 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

00 FILE NUMBER : 756735498 EXPIRY DATE : 22OCT 2029 STATUS :

01 CAUTION FILING : PAGE : 001 OF 003 MV SCHEDULE ATTACHED :

REG NUM : 20191022 0840 1862 0342 REG TYP: P PPSA REG PERIOD: 10

02 IND DOB : IND NAME:

03 BUS NAME: VANDYK-BACKYARD KINGS MILL LIMITED

OCN :

04 ADDRESS : 1944 FOWLER DRIVE

CITY : MISSISSAUGA PROV: ON POSTAL CODE: L5K 0A1

05 IND DOB : IND NAME:

06 BUS NAME:

OCN :

07 ADDRESS :

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

WESTMOUNT GUARANTEE SERVICES INC., AS ADMINISTRATIVE AGENT FOR THE SURE

09 ADDRESS : C/O 600 COCHRANE DRIVE, SUITE 205

CITY : MARKHAM PROV: ON POSTAL CODE: L3R 5K3

CONS. MV DATE OF OR NO FIXED

GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE

10 X X

YEAR MAKE MODEL V.I.N.

11

12

GENERAL COLLATERAL DESCRIPTION

13 SECURITY INTEREST IN ALL DEPOSIT MONIES (AND IN ALL WARRANTY

14 RETENTION MONIES REQUIRED TO BE DEPOSITED BY THE DEBTOR TO SECURE ANY

15 OUTSTANDING OBLIGATIONS TO OR IN FAVOUR OF THE SECURED PARTY)

16 AGENT: SCHNEIDER RUGGIERO SPENCER MILBURN LLP (41358/BM)

17 ADDRESS : 1000-120 ADELAIDE STREET WEST

CITY : TORONTO PROV: ON POSTAL CODE: M5H 3V1

CONTINUED

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***

182



MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

1C FINANCING STATEMENT / CLAIM FOR LIEN

FAMILY : 3 OF 4 ENQUIRY PAGE : 9 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

00 FILE NUMBER : 756735498 EXPIRY DATE : 22OCT 2029 STATUS :

01 CAUTION FILING : PAGE : 002 OF 003 MV SCHEDULE ATTACHED :

REG NUM : 20191022 0840 1862 0342 REG TYP: REG PERIOD:

02 IND DOB : IND NAME:

03 BUS NAME:

OCN :

04 ADDRESS :

CITY : PROV: POSTAL CODE:

05 IND DOB : IND NAME:

06 BUS NAME:

OCN :

07 ADDRESS :

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

TY

09 ADDRESS :

CITY : PROV: POSTAL CODE:

CONS. MV DATE OF OR NO FIXED

GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE

10

YEAR MAKE MODEL V.I.N.

11

12

GENERAL COLLATERAL DESCRIPTION

13 PURSUANT TO A DEPOSIT TRUST AGREEMENT DATED SEPTEMBER 25, 2019, AS

14 MAY BE AMENDED OR SUPPLEMENTED HEREAFTER FROM TIME TO TIME, IN

15 RESPECT OF A 234 UNIT TARION TYPE D CONDOMINIUM PROJECT MARKETED AS

16 AGENT:

17 ADDRESS :

CITY : PROV: POSTAL CODE:

CONTINUED

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

1C FINANCING STATEMENT / CLAIM FOR LIEN

FAMILY : 3 OF 4 ENQUIRY PAGE : 10 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

00 FILE NUMBER : 756735498 EXPIRY DATE : 22OCT 2029 STATUS :

01 CAUTION FILING : PAGE : 003 OF 003 MV SCHEDULE ATTACHED :

REG NUM : 20191022 0840 1862 0342 REG TYP: REG PERIOD:

02 IND DOB : IND NAME:

03 BUS NAME:

OCN :

04 ADDRESS :

CITY : PROV: POSTAL CODE:

05 IND DOB : IND NAME:

06 BUS NAME:

OCN :

07 ADDRESS :

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

09 ADDRESS :

CITY : PROV: POSTAL CODE:

CONS. MV DATE OF OR NO FIXED

GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE

10

YEAR MAKE MODEL V.I.N.

11

12

GENERAL COLLATERAL DESCRIPTION

13 BACKYARD NEIGHBOURHOOD CONDOS - THE KINGS MILL TO BE MUNICIPALLY

14 KNOWN AS 15 NEIGHBOURHOOD LANE, ETOBICOKE, ONTARIO OR SUCH OTHER

15 ADDRESS AS THE CITY OF TORONTO MAY HEREAFTER DESIGNATE).

16 AGENT:

17 ADDRESS :

CITY : PROV: POSTAL CODE:

END OF FAMILY

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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MINISTRY OF CONSUMER AND BUSINESS SERVICES

PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM

ENQUIRY RESPONSE

TYPE OF SEARCH: BUSINESS DEBTOR

CONDUCTED ON: Vandyk-Backyard Kings Mill Limited

FILE CURRENCY: October 15, 2023

1C FINANCING STATEMENT / CLAIM FOR LIEN

FAMILY : 4 OF 4 ENQUIRY PAGE : 11 OF 11

SEARCH : BD : VANDYK-BACKYARD KINGS MILL LIMITED

00 FILE NUMBER : 763058511 EXPIRY DATE : 25JUN 2025 STATUS :

01 CAUTION FILING : PAGE : 01 OF 001 MV SCHEDULE ATTACHED :

REG NUM : 20200625 1407 1462 0774 REG TYP: P PPSA REG PERIOD: 5

02 IND DOB : IND NAME:

03 BUS NAME: VANDYK - BACKYARD KINGS MILL LIMITED

OCN : 002509402

04 ADDRESS : 1944 FOWLER DRIVE

CITY : MISSISSAUGA PROV: ON POSTAL CODE: L5K0A1

05 IND DOB : IND NAME:

06 BUS NAME:

OCN :

07 ADDRESS :

CITY : PROV: POSTAL CODE:

08 SECURED PARTY/LIEN CLAIMANT :

MCAP FINANCIAL CORPORATION

09 ADDRESS : 200 KING STREET WEST, SUITE 400

CITY : TORONTO PROV: ON POSTAL CODE: M5H3T4

CONS. MV DATE OF OR NO FIXED

GOODS INVTRY. EQUIP ACCTS OTHER INCL AMOUNT MATURITY MAT DATE

10 X X X X

YEAR MAKE MODEL V.I.N.

11

12

GENERAL COLLATERAL DESCRIPTION

13 ASSIGNMENT OF RENTS AND LEASES, GENERAL SECURITY AGREEMENT AND

14 ASSIGNMENT OF CASH COLLATERAL RELATING TO THAT PROPERTY BEING 15

15 NEIGHBOURHOOD LANE, ETOBICOKE, ONTARIO

16 AGENT: GARFINKLE, BIDERMAN LLP (AWB-CJC - 9150-084)

17 ADDRESS : 1 ADELAIDE ST. EAST, SUITE 801

CITY : TORONTO PROV: ON POSTAL CODE: M5C2V9

LAST SCREEN

*** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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This is Exhibit “L” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER

 
 

186



187



188



189



190



 

 



 

  

 





          

            



  

  



         





 

 

 




 












Bruno Iacovetta
Managing Director
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This is Exhibit “M” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER

 
 

197



198



199



200



201



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This is Exhibit “N” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “O” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “P” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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This is Exhibit “Q” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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Properties 

PIN 07500 - 0082 LT Interest/Estate Fee Simple 
Description PART OF BLOCKS B, C & D, REGISTERED PLAN 5261, DESIGNATED AS PTS 5, 6, 7 &

8 PLAN 66R28992; S/T EASEMENT IN FAVOUR OF PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865050; T/W EASEMENT OVER PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865049, AT4865050 & AT4865051; S/T INTEREST OF THE CITY
OF TORONTO AS IN EB186721;  TOGETHER WITH A RIGHT OF WAY OVER PTS 7,8,9
66R29993 AS IN AT4478658; CITY OF TORONTO 

Address TORONTO

 

Chargor(s)
 

The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard

charge terms, if any.
 
 

Name VANDYK - BACKYARD KINGS MILL LIMITED

Address for Service 1944 Fowler Drive 

Mississauga ON L5K 0A1
I, Richard Ma, A.S.O., have the authority to bind the corporation. 
This document is not authorized  under Power of Attorney by this party.

 

Chargee(s) Capacity Share

Name WESTMOUNT GUARANTEE SERVICES INC. 
Address for Service As Administrative Agent for the Surety 

c/o 600 Cochrane Drive 
Suite 205 
Markham ON L3R 5K3

 

Provisions
 
Principal $30,000,000.00 Currency CDN 
Calculation Period 
Balance Due Date On Demand 
Interest Rate 
Payments 
Interest Adjustment Date 
Payment Date 
First Payment Date 
Last Payment Date 
Standard Charge Terms 201707 
Insurance Amount Full insurable value 
Guarantor

 

Signed By

Christa-Lee Ann Callahan 1000-120 Adelaide St. W.
Toronto
M5H 3V1

acting for
Chargor(s)

First
Signed

2020 03 04

Tel 416-363-2211

Fax 416-363-0645 
Christa-Lee Ann Callahan 1000-120 Adelaide St. W.

Toronto
M5H 3V1

acting for
Chargor(s)

Last
Signed

2020 03 11

Tel 416-363-2211

Fax 416-363-0645 
I have the authority to sign and register the document on behalf of the Chargor(s). 

 

Submitted By

Schneider Ruggiero Spencer Milburn LLP 1000-120 Adelaide St. W.
Toronto
M5H 3V1

2020 03 11

Tel 416-363-2211

Fax 416-363-0645

LRO #  80    Charge/Mortgage Registered as AT5380929  on  2020 03 04      at 15:08

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 2
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Fees/Taxes/Payment
 

Statutory Registration Fee $65.05

Total Paid $65.05

 

File Number
 

Chargee Client File Number : 41358/BM

 

LRO #  80 Charge/Mortgage Registered as AT5380929 on  2020 03 04      at 15:08

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 2  of 2
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Properties 

PIN 07500 - 0082 LT 
Description PART OF BLOCKS B, C & D, REGISTERED PLAN 5261, DESIGNATED AS PTS 5, 6, 7 &

8 PLAN 66R28992; S/T EASEMENT IN FAVOUR OF PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865050; T/W EASEMENT OVER PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865049 (PARTIALLY RELEASED BY AT5347793), AT4865050 &
AT4865051; S/T INTEREST OF THE CITY OF TORONTO AS IN EB186721;  TOGETHER
WITH A RIGHT OF WAY OVER PTS 7,8,9 66R29993 AS IN AT4478658; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 5, 66R28992 AS IN AT5347804; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 7, 66R28992 AS IN AT5347808; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 6, 66R28992 AS IN AT5347812; SUBJECT TO
AN EASEMENT AS IN AT5367415; CITY OF TORONTO 

Address TORONTO

 

Source Instruments

Registration No. Date Type of Instrument

AT5380929 2020 03 04 Charge/Mortgage

Party From(s)
 

Name WESTMOUNT GUARANTEE SERVICES INC.

Address for Service 600 Cochrane Drive, Suite 205 

Markham, ON L3R 5K3
I, Marlon Brown, Authorized Signing Officer, have the authority to bind the corporation. 
This document is not authorized  under Power of Attorney by this party.

 

Party To(s) Capacity Share

Name MCAP FINANCIAL CORPORATION 
Address for Service 200 King Street West, Suite 400 

Toronto, ON M5H 3T4
 

Statements
 
The applicant postpones the rights under the selected instrument to the rights under an instrument registered as number AT5581120
registered on 2020/11/26 
Schedule:  The applicant also postpones the rights under the selected instrument to all future advances made under the instrument
registered as No. AT5581120 and Assignment of Rents No. AT5581121 
This document relates to registration number(s)AT5380929, AT5581120 and AT5581121

 

Signed By

Avrom Warren Brown 1 Adelaide Street E., Suite 801
Toronto
M5C 2V9

acting for
Party From(s)

Signed 2020 11 26

Tel 416-869-1234

Fax 416-869-0547 
I have the authority to sign and register the document on behalf of the Party From(s). 

 

Submitted By

GARFINKLE, BIDERMAN LLP 1 Adelaide Street E., Suite 801
Toronto
M5C 2V9

2020 11 26

Tel 416-869-1234

Fax 416-869-0547

 

Fees/Taxes/Payment
 

Statutory Registration Fee $65.30

Total Paid $65.30

 

File Number
 

Party To Client File Number : 9150-084

 

LRO #  80    Postponement Of Interest Receipted as AT5581126  on  2020 11 26      at 09:09

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 1
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Properties 

PIN 07500 - 0082 LT 
Description PART OF BLOCKS B, C & D, REGISTERED PLAN 5261, DESIGNATED AS PTS 5, 6, 7 &

8 PLAN 66R28992; S/T EASEMENT IN FAVOUR OF PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865050; T/W EASEMENT OVER PTS 1 - 4, 10 - 14, 16, 18 & 28,
66R28992 AS IN AT4865049 (PARTIALLY RELEASED BY AT5347793), AT4865050 &
AT4865051; S/T INTEREST OF THE CITY OF TORONTO AS IN EB186721;  TOGETHER
WITH A RIGHT OF WAY OVER PTS 7,8,9 66R29993 AS IN AT4478658; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 5, 66R28992 AS IN AT5347804; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 7, 66R28992 AS IN AT5347808; SUBJECT TO
AN EASEMENT IN GROSS OVER PART 6, 66R28992 AS IN AT5347812; SUBJECT TO
AN EASEMENT AS IN AT5367415; CITY OF TORONTO 

Address TORONTO

 

Source Instruments

Registration No. Date Type of Instrument

AT5380929 2020 03 04 Charge/Mortgage

Party From(s)
 

Name WESTMOUNT GUARANTEE SERVICES INC.

Address for Service 600 Cochrane Drive, Suite 205 

Markham, ON L3R 5K3
I, Marlon Brown, Authorized Signing Officer, have the authority to bind the corporation. 
This document is not authorized  under Power of Attorney by this party.

 

Party To(s) Capacity Share

Name MCAP FINANCIAL CORPORATION 
Address for Service 200 King Street West, Suite 400 

Toronto, ON M5H 3T4
 

Statements
 
The applicant postpones the rights under the selected instrument to the rights under an instrument registered as number AT5581120
registered on 2020/11/26 
Schedule:  The applicant also postpones the rights under the selected instrument to all future advances made under the instrument
registered as No. AT5581120 and Assignment of Rents No. AT5581121 
This document relates to registration number(s)AT5380929, AT5581120 and AT5581121

 

Signed By

Avrom Warren Brown 1 Adelaide Street E., Suite 801
Toronto
M5C 2V9

acting for
Party From(s)

Signed 2020 11 26

Tel 416-869-1234

Fax 416-869-0547 
I have the authority to sign and register the document on behalf of the Party From(s). 

 

Submitted By

GARFINKLE, BIDERMAN LLP 1 Adelaide Street E., Suite 801
Toronto
M5C 2V9

2020 11 26

Tel 416-869-1234

Fax 416-869-0547

 

Fees/Taxes/Payment
 

Statutory Registration Fee $65.30

Total Paid $65.30

 

File Number
 

Party To Client File Number : 9150-084

 

LRO #  80    Postponement Of Interest Receipted as AT5581126  on  2020 11 26      at 09:09

The applicant(s) hereby applies to the Land Registrar. yyyy mm dd Page 1 of 1
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This is Exhibit “R” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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Tel: 905-524-1008
Fax: 905-510-0249
www.bdo.ca

BDO Canada Limited
25 Main Street West Suite 805
Hamilton, ON L8P 1H1 Canada

Classification: Internal

September 15, 2023

MCAP Financial Corporation

400 - 200 King Street West,

Toronto, ON

M5H 3T4

Attention: Stephen Jones

Attention: Michael Misener

Dear Sirs:

RE: MCAP FINANCIAL CORPORATION (“MCAP”)

LOAN TO VANDYK-BACKYARD KINGSMILL LIMITED (the “Borrower”)

Project: Kings Mill Condos (the “Project”)

Our Loan No.: 19-6493-T41/91 (the “Loan”)

____________________________________________________________________________________

We understand that you wish to engage BDO Canada Limited (“BDO”) to provide advisory services to you

as described herein (the “Services”). It would be our pleasure to provide these Services to you.

The purpose of this letter is to confirm our mutual understanding of the Services that we will perform, set

out the terms and conditions of our engagement and to serve as an agreement between us (the “Agreement”).

The attached Standard Terms and Conditions form an integral part of this Agreement.

MCAP is acting as agent for the lender(s) associated with the Loan and BDO is being retained by MCAP

on behalf of the lender(s) to act on your and their behalf in connection with the above noted Loan. BDO’s

fees and expenses shall be borne by the above noted Borrower.

Our Services to You

BDO’s Services, working in conjunction with MCAP’s cost consultant, CB Ross Partners, (“CB Ross”)

with respect to this engagement are outlined below in the list of Initial Requirements. Any change to the

terms of reference will be in writing from MCAP.

Initial Requirements:

1. Work closely with CB Ross, to conduct a detailed review and report of the Project and the

Borrower’s Budget (the “Project Budget”) to include the following:

a) Review and confirm adequacy of the current Project Budget.

b) Review and confirm adequacy of the current Costs to Date, and Costs to Complete.
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Classification: Internal

c) Provide accounting of all paid costs, which is to include collection of information

evidencing the payments made to date.

d) Provide accounting of all trade payables, which is to include:

i. an accounting of trade payables that were outstanding up to and including the date

of the most recent CB Ross report (Report #20 as at May 31, 2023); and

ii. an accounting of trade payables that have been incurred since that report.

e) Confirmation directly from the trades that all other amounts payable, excluding the

payables noted in c) above, have been paid and that there are no deferrals, side agreements

or any other arrangements that would allow for payments to be otherwise deferred.

f) Review and confirm adequacy of Borrower’s schedule (which schedule is to be acceptable

to MCAP) and cash flow projections.

g) Adequacy of contingency reserve for completion of project.

h) Recommendations on such other matters as may have become evident during discussions

with the Borrower, the cost consultant (and other consultants) involved in the project, or

which may have become evident during the course of your review and inquiries.

Prior to any further Progress Advances for Work in Place

1. Any further advances by MCAP will be made directly to the trades by either MCAP, legal counsel,

or BDO, with satisfactory evidence of receipt of funds and confirmation that no invoices remain

unpaid and no deferrals are in place to be provided by each trade.

Any service not specifically described above is outside the scope of this Agreement.
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Reporting

We understand that time is of the essence, and subject to the Borrower’s co-operation in providing the

necessary information, BDO and CB Ross will provide a report outlining their findings on the “Initial

Requirements” within 4 weeks of the date from which all requested information is received by BDO, with

weekly status updates as available to MCAP.

Management’s Responsibilities

You are responsible for the accuracy and completeness of any of the facts, working assumptions or other

information that you provide to us in the course of us performing our work. We will not independently

verify such things.

Fees

Our professional fees will be based on our billing rates which depend on the means by which and by whom

our Services are provided. Our billing rates may be subject to change from time to time at our discretion

with or without notice to you.

The hourly rates to be charged by BDO shall be:

Title Rate

Partner $545.00

Senior Manager $475.00

Manager $325.00

Associate $275.00

Our accounts are due when rendered and invoiced amounts are deemed to be earned when paid. BDO may

suspend the performance of Services in the event that you fail to pay an invoice when it is due. Fees that

are not paid within 30 days of an invoice or by a specified payment deadline will be considered delinquent.

Interest may be charged at the rate of 12% per annum on all accounts outstanding for more than 30 days.

Standard Terms and Conditions

Our Standard Terms and Conditions are attached as Appendix 1. You should ensure that you read and

understand them.

Acknowledgement and Agreement

Provided that this Agreement is satisfactory to you, please sign and return the attached copy of the

Agreement to indicate your acceptance of it. If you have any questions concerning the Agreement, please

contact us before signing it.
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Classification: Internal

We are proud to serve you and we appreciate your confidence in our work. 

Yours very truly, 

BDO Canada Limited 

The required work, facts and assumptions are appropriately stated above. This Agreement is accepted by: 

________________________________________________________________________ 

MCAP Financial Corporation     

________________________________________________________________________ 

Signature            Date 

________________________________________________________________________ 

Name (please print)          Position 

Please carefully review this Agreement, which includes the attached Standard Terms and Conditions, prior to signing it.   A complete copy of the 

signed engagement letter should be returned to us. 

Bruno Iacovetta

September 15, 2023

Managing Director
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Appendix 1 - Standard Terms and Conditions

1 Overview and Interpretation

1.1 This Agreement sets forth the entire agreement between the parties in relation to Services and it supersedes all prior agreements,

negotiations or understandings, whether oral or written, with respect to Services, including without limitation any non-disclosure

agreements entered into in advance of this Agreement. This Agreement applies to Services whenever performed (including before the

date of this Agreement). To the extent that any of the provisions of the accompanying letter conflict with these Standard Terms and

Conditions, these Standard Terms and Conditions shall prevail. This Agreement may not be changed, modified or waived in whole or

part except by an instrument in writing signed by both parties.

1.2 In this Agreement, the following words and expressions have the meanings set out below:

This Agreement – these Standard Terms and Conditions, the letter to which they are attached, any supporting schedules or other

appendices to the letter, and any Summary of Services letters issued in future years

Services – the services provided or to be provided under this Agreement, and any other services which we agree to provide to

you subsequent to the date of this Agreement that are not covered by a separate engagement letter

We, us, our, BDO – refer to BDO Canada Limited, a corporation organized under the federal laws of Canada

You, your – the party or parties contracting with BDO under this Agreement. You and your does not include BDO, its affiliates

or BDO Member Firms

BDO Member Firm or Firms – any firm or firms that form part of the international network of independent firms that are

members of BDO International Limited

Confidential Information - all non-public proprietary or confidential information and Personal Information, including Client

Documents

Personal Information – personal information that is or could be attributed to identifiable individuals

Client Documents – information (including internal financial information and internal records and reports) provided to us by you or on

your behalf in connection with the performance of the Services

2 BDO Network and Sole Recourse

2.1 BDO is an affiliate of BDO Canada LLP, is a member of BDO International Limited, a UK company limited by guarantee, and

forms part of the international network of independent member firms (i.e. BDO Member Firms), each of which is a separate

legal entity.

We may use other BDO Member Firms or subcontractors to provide Services; however, we remain solely responsible for

Services. You agree not to bring any claim or action against another BDOMember Firm (or their partners, members, directors,

employees or subcontractors) or our subcontractors in respect of any liability relating to the provision of Services.

2.2 You agree that any of our affiliates, subcontractors, and other BDO Member Firms and any subcontractors thereof whom we

directly or indirectly involve in providing Services have the right to rely on and enforce Section 2.2 above, as well as all liability

protections contained herein, as if they were a party to this Agreement. For greater certainty, you agree that other BDOMember

Firms that are subcontractors may enforce any limitations or exclusions of liability available to us under this Agreement.

3 Respective Responsibilities

3.1 We will use reasonable efforts to complete, within any agreed-upon time frame, the performance of Services.

You shall be responsible for your personnel’s compliance with your obligations under this Agreement.Wewill not be responsible

for any delays or other consequences arising from you not fulfilling your obligations.
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4 Working Papers and Deliverables

4.1 Ownership – The working papers prepared pursuant to this Agreement (i.e. BDO’s internal documentation to substantiate the

Services) are the property of BDO. Such working papers constitute confidential and proprietary information, and will be

retained by BDO in accordance with our policies and procedures and all applicable laws.

Oral advice and draft deliverables – You should not rely upon any draft deliverables or oral advice provided by us. Should you

wish to rely upon something we have said to you, please let us know and, if possible, we will provide the information that you

require in writing.

4.2 Reliance by Third Parties – Our Services will not be planned or conducted in contemplation of or for the purpose of reliance by

any party other than you, and are intended for the benefit of only you. Items of possible interest to a third party will not be

addressed and matters may exist that would be assessed differently by a third party, possibly in connection with a specific

transaction. The receipt by any third parties of any advice, opinions, reports or other work product is not intended to create

any duty of care, professional relationship or any present or future liability between such third parties and us. For greater

certainty, we expressly disclaim any liability of any nature or kind resulting from the disclosure to or unauthorized reliance by

any third party on our advice, opinions, reports or other work product.

5 Confidentiality

5.1 We will use Confidential Information provided by you only in relation to the Services or for internal and administrative

purposes. You agree, however, that we may use such Confidential Information for predictive analytics to provide you with key

performance indicators and other analysis and insights. We will not disclose any Confidential Information, except where

required by law, regulation or professional obligation. You agree, however, that we may disclose Confidential Information to

other BDO Member Firms or other subcontractors assisting us in providing Services, provided that such parties are bound by

reasonable confidentiality obligations no less stringent than in this Agreement.

6 Analytics

6.1 You agree that we may use anonymized and aggregated usage metrics, metadata or other tag identifiers, and Confidential

Information that will not include any personally identifiable information, related to your use of BDO products and/or services

to develop, modify and improve tools, services and offerings and for data analytics and other insight generation. Information

developed in connection with these purposes may be used or disclosed to current or prospective clients as part of service

offerings, however we will not use or disclose your name or any Confidential Information in a way that would permit you to be

identified.

7. Privacy and Consent for Use of Personal Information

7.1 In order to provide our Services, we may be required to access and collect Personal Information of individuals that is in your

custody. You agree that we may collect, use, store, transfer, disclose and otherwise process Personal Information as required for

the purpose of providing the Services. Personal Information may be processed in various jurisdictions in which we or applicable

BDO Member Firms and subcontractors providing Services operate and as such Personal Information may be subject to the

laws of such jurisdictions. Personal Information will at all times be collected, used, stored, transferred, disclosed or processed

in accordance with applicable laws and professional regulations and we will require any service providers and BDO Members

that process Personal Information on our behalf to adhere to such requirements. Any collection, use, storage, transfer or

disclosure of Personal Information is subject to BDO’s Privacy Statement available at https://www.bdo.ca/en-ca/legal-

privacy/legal/privacy-policy/.

7.2 You represent and warrant that:

(a) you have the authority to provide the Personal Information to us in connection with the performance of our Services,

and

(b) the Personal Information provided to us has been provided in accordance with applicable law, and you have obtained

all required consents of the individuals to whom such Personal Information relates in order to permit BDO to collect,

use and disclose the Personal Information in the course of providing the Services.
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8 Professional and Regulatory Oversight and Legal Processes

8.1 As required by legal, regulatory, or professional authorities (both in Canada and abroad) and by BDO policy, our client files

must periodically be reviewed by practice inspectors to ensure that we are adhering to professional and BDO standards. It is

understood that by entering into this Agreement, you provide your consent to us providing our files relating to your engagement

to the practice inspectors for the sole purpose of their inspection.

Certain law enforcement, regulatory and other governmental bodies may also have the right under law or regulation to conduct

investigations of you, including the Services provided by us. To the extent practicable and permitted by law or regulation, we

will advise you of any such document request or production order we receive in connection with any such investigation prior to

providing any documents in response to such request or order.

8.2 We are sometimes required by law, regulation, subpoena or other legal process, or upon your request, to produce documents or

personnel as witnesses in connection with legal or regulatory proceedings. Where BDO is not a party to such proceedings, you

shall reimburse us at our current standard billing rates for professional time and expenses, including without limitation,

reasonable legal fees, expenses and taxes incurred in responding to such compelled assistance or request by you.

9 Electronic Communications

9.1 Both parties recognize and accept the security risks associated with email communications, including but not limited to the lack

of security, unreliability of delivery and possible loss of confidentiality and privilege. Unless you request in writing that we do

not communicate by internet email, you assume all responsibility and liability in respect of risk associated with its use.

10 Limitation of Liability

10.1 In any dispute, action, claim, demand for losses or damages arising out of the Services performed by BDO pursuant to this

Agreement, BDO’s liability will be several, and not joint and several, and BDO shall only be liable for its proportionate share

of the total liability based on degree of fault as determined by a court of competent jurisdiction or by an independent arbitrator,

notwithstanding the provisions of any statute or rule of common lawwhich create, or purport to create, joint and several liability.

In no event shall BDO be liable for indirect, consequential, special, incidental, aggravated, punitive damages, or exemplary

damages, losses or expenses, or for any loss of revenues or profits, loss of opportunity, loss of data, or other commercial or

economic loss or failure to realize expected savings, including without limitation expected tax savings, whether or not the

likelihood of such loss or damage was contemplated.

10.2 Intentionally deleted

The limitations of liability in this section apply whether or not the Liabilities asserted by you against BDO are incurred by you

directly or as a result of a claim or demand against you by a third party.

10.3 No exclusion or limitation on the liability of other responsible persons imposed or agreed at any time shall affect any assessment

of our proportionate liability hereunder, nor shall settlement of or difficulty enforcing any claim, or the death, dissolution or

insolvency of any such other responsible persons or their ceasing to be liable for the loss or damage or any portion thereof, affect

any such assessment.

You agree claims or actions relating to the delivery of Services shall be brought against us alone, and not against any individual.

Where our individuals are described as partners, they are acting as one of our members.

10.4 For purposes of this Section, the term “BDO” shall include BDO Canada Limited and its subsidiaries, associated and affiliated

entities and their respective current and former partners, directors, officers, employees, agents and representatives. The

provisions of this Section shall apply to the fullest extent of the law, regardless of the form of the claim, whether in contract,

statute, tort (including without limitation, negligence) or otherwise.

11 Intentionally deleted

Alternative Dispute Resolution

11.1 Both parties agree that they will first attempt to settle any dispute arising out of or relating to this Agreement, including any

question regarding its existence, interpretation, validity, breach or termination, or the Services provided hereunder, through

good faith negotiations.

In the event that the parties are unable to settle or resolve their dispute through negotiation, such dispute shall be subject to

mediation using a mediator chosen by mutual agreement of the parties.
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11.2 All disputes remaining unsettled for more than 60 days following the parties first mediation session with a mediator or such

longer period as the parties mutually agree upon shall be referred to and finally resolved by arbitration. The parties agree that

one arbitrator shall be appointed within twenty (20) days of receipt of the request for arbitration. If the parties cannot agree on

the appointment of an arbitrator in such period then either party may immediately apply for the appointment of an arbitrator

to a court of competent jurisdiction in the Province of the governing law as contained herein pursuant to such Province's

applicable Arbitration Act. The place of arbitration shall be in the capital of the Province of the governing law as contained

herein. Unless the arbitrator otherwise determines, the fees of the arbitrator and the costs and expenses of the arbitration will

be borne and paid equally by the parties. Such arbitration shall be final, conclusive and binding upon the parties, and the parties

shall have no right of appeal or judicial review of the decision whatsoever. The parties hereby waive any such right of appeal or

judicial review whichmay otherwise be provided for in any provincial arbitration statute. Judgement upon the award, including

any interim award, rendered by the arbitrator may be entered in any court having jurisdiction. The arbitration shall be kept

confidential and the existence of the arbitration proceeding and any element thereof (including but not limited to any pleadings,

briefs or other documents submitted and exchanged and testimony and other oral submissions and any awards made) shall not

be disclosed beyond the arbitrator(s), the parties, their counsel and any person to whom disclosure is necessary to the conduct

of the proceeding except as may be lawfully required in judicial proceedings relating to the arbitration or otherwise.

12 Limitation Period

12.1 You shall make any claim relating to Services or otherwise under this Agreement no later than one year after you became aware

or ought reasonably to have become aware of the facts giving rise to any such claim.

You shall in no event make any claim relating to the Services or otherwise under this Agreement later than four years after the

completion of the Services under this Agreement.

12.2 To the extent permitted by law, the parties to this Agreement agree that the limitation periods established in this Agreement

replace any limitation periods under any limitations act and/or any other applicable legislation and any limitation periods under

any limitations act and/or any other applicable legislation shall not alter the limitation periods specified in this Agreement.

13 Québec Personnel

13.1 We may sometimes have individual partners and employees performing Services within the Province of Québec who are

members of the Ordre des comptables professionnels agréés du Québec. Any such members performing professional services

hereunder assumes full personal civil liability arising from the practice of their profession, regardless of their status within our

partnership. They may not invoke the liability of our partnership as grounds for excluding or limiting their own liability. Any

limitation of liability clauses in this Agreement shall therefore not apply to limit the personal civil liability of partners and

employees who are members of the Ordre des comptables professionnels agréés du Québec

14 Termination

14.1 This Agreement applies to Services whenever performed (including before the date of this Agreement).

You or we may terminate this Agreement at any time upon written notice of such termination to the other party. We will not be

liable for any loss, cost or expense arising from such termination. You agree to pay us for all Services performed up to the date

of termination, including Services performed, work-in-progress and expenses incurred by us up to and including the effective

date of the termination of this Agreement.

15 Governing Laws

15.1 The terms of our engagement shall remain operative until amended, terminated, or superseded in writing. They shall be

interpreted according to the laws of the province or territory in which BDO’s principal Canadian office performing the

engagement is located, without regard to such province/territory’s rules on conflicts of law.

16 Survival

16.1 The provisions of this Agreement that give either of us rights or obligations beyond its termination shall continue indefinitely

following the termination of this Agreement. Any clause that is meant to continue to apply after termination of this Agreement

will do so.
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17 Force Majeure

17.1 We will not be liable for any delays or failures in performance or breach of contract due to events or circumstances beyond our

reasonable control, including acts of God, war, acts by governments and regulators, acts of terrorism, accident, fire, flood or

storm or civil disturbance.

18 Assignment

18.1 No party may assign, transfer or delegate any of the rights or obligations hereunder without the written consent of the other

party or parties. BDO may engage independent contractors and BDOMember Firms to assist us in performing the Services in

this Agreement without your consent.

19 Severability

19.1 The provisions of this Agreement shall only apply to the extent that they are not prohibited by a mandatory provision of

applicable law, regulation or professional standards. If any of these provisions shall be held to be invalid, void or unenforceable,

then the remainder of this Agreement shall not be affected, impaired or invalidated, and each such remaining provision shall be

valid and enforceable to the fullest extent permitted by law.

Letter version: 20230630

T&C version: 20230630
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1.0 ENGAGEMENT

BDO Canada Limited (“BDO”) was engaged by MCAP Financial Corporation (“MCAP” or the

“Lender”) as its financial advisor to conduct a review of the Kings Mill Condos (the “Project”)

pursuant to the terms of our Engagement Letter, a copy of which is attached hereto as Appendix

‘A’.  As outlined therein, BDO’s mandate includes, but is not limited to, working closely with

C.B. Ross Partners (“CB Ross”) to perform the following:

 Review and confirm the adequacy of the current Project Budget;

 Review and confirm the adequacy of Costs to Date and Costs to Complete;

 Provide an accounting of all Trade Payables up to and including CB Ross Report 20 (“CBRR

20”) giving rise to the May Shortfall (as defined herein) and Trade Payables that have been

incurred to date; and,

 Review and confirm the adequacy of the Borrower’s Schedule (being the Company’s Project

Summary and related construction schedule), cashflow projections and contingency reserve.

In addition to the engagement scope, during our mandate BDO assisted with various additional

requests including a Project Site visit to assist in conducting an assessment / analysis of

winterizing the Property.

Engagement Scope Limitation

In relation to Item 1(e) of the Engagement Letter, subsequent to executing the Engagement

Letter, BDO was advised that it would not be in the best interests of the Company if BDO

contacted the vendors directly and CB Ross advised also advised us that they are not in direct

contact with the vendors. Further, at our initial meeting with the Company, we were advised

Management had directly requested the vendors to provide a current statement of account which

would be forwarded to us.  As a result, BDO is not in direct communication with the vendors,

and therefore BDO is not able to verify if there are deferrals, side agreements or any other

arrangements that would allow for payments to be otherwise deferred.

While we have no reason to believe that the Vendor Statements submitted by the Company to

BDO have been altered, we are not certain.  To mitigate this scope limitation, as third-party

evidence, BDO reviewed the lien claim amounts registered against the Project versus the

Company’s reported balances, which is outlined herein.
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Disclaimer

In preparing this report, and in conducting our review we have, as necessary, relied upon

internal, unaudited financial and other information supplied, and representations made to us,

by the Borrower and CB Ross. This includes discussions and analysis with Management (as defined

herein), along with other publicly available information.  All figures herein are sourced from the

Company’s internal, unaudited records as provided to BDO by the Company or CB Ross.  Although

the information has been reviewed for reasonableness, BDO has not independently verified the

accuracy or completeness of the information or conducted an audit, nor are we providing any

other form of assurance.

The procedures we have performed are limited in nature and as such, our work may not

necessarily disclose all significant matters about the Company.  BDO expressly disclaims any and

all liability for any unidentified errors, misstatements, irregularities or illegal acts (if such exist)

on the part of the Companies, its officers, employees or advisors in the underlying information

and makes no representations or warranties, expressed or implied.

We have not obtained a legal opinion regarding the Lenders’ security.  For the purpose of this

report, we have assumed that the Lenders’ security is valid and enforceable.  We have not had

direct contact with any customers or suppliers to the Company.  Thus, the information and

analysis contained herein, has been prepared solely using information supplied by Management

and CB Ross.

This report is  private and confidential and is not intended for general circulation or publication,

nor is it to be reproduced or used for any purpose, other than to assist with the specific matters

discussed herein, without our prior written consent in each specific instance.  We will not assume

any responsibility or liability for damages or losses occasioned by anyone as a result of the

circulation, publication, reproduction or use of this report, contrary to this disclaimer.  Any use

which a party makes of this report, or any reliance on or decisions to be made based on it, are

the responsibility of such party.  BDO does not accept any responsibility for damages, if any,

suffered by any party as a result of decisions made or actions taken based on this report.
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2.0 EXECUTIVE SUMMARY

This Executive Summary provides an overview of our review and findings relating to the Kings

Mill Condos Project Budget, estimation of costs to complete, and schedule analysis for the

Project and related outstanding Trade Payables.  Any items capitalized herein are as defined in

the body of the Report or related Appendices.

Background:

Vandyk–Backyard Kings Mill Limited is constructing a 10–Storey, 234 Unit residential condominium

known as ‘Kings Mill Condos’ (the “Project”) on land municipally known as 15 Neighbourhood

Lane.

BDO Canada Limited (“BDO”) was engaged to, among other matters: review the Project Budget

(including verifying costs to date and reviewing costs to complete) and related Schedule; review

the shortfall in vendor payments in relation to Project Funding as at May 2023; and review current

trade payables.

Current Situation:

Construction of the Project has stalled due to a significant shortfall in the remittance of vendor

payments relative to Project funding through to May 2023.  Management confirmed that Project

funding was diverted to pay costs and expenses of construction projects of other related

companies.  The stalled Project is at risk of significant additional delays and future cost overruns

and/or pricing escalations.

Project Budget Overview:

The total Project Budget as of August 31, 2023, stands at $118.0 million, up from the initial

Budget of $110.4 million.   The Project is currently expected to face budget challenges due to

project delays, market price increases and additional interest costs resulting from the delays.

Costs to Date:

BDO’s review of the reported costs to date through to August 2023 CB Ross Report 21, totaling

$68.96 million together with the associated payments totaling $54.32 million, encompassed a

review of documentation in support of the charges included in the Cost Submissions as well as

tracing Project payments.
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Overall, BDO verified $53.52 million (75.7%) of total Project costs to date and $46.41 million

(85.4%) of total Project payments.

In addition to the Cost Submissions, BDO identified a further $1.3 million in costs incurred to

August 31, 2023, which were not previously submitted in funding requests, resulting in an

increase to Costs to Date and associated reduction in Costs to Complete as at August 31, 2023.

A portion of this amount relates to the approved percentage completion of a disputed invoice

which Vandyk has not yet submitted for funding.

Borrower’s Schedule Analysis:

The review of the Borrower’s Schedule dated October 27, 2023, identified 286 days of delay in

Scenario 1. The Borrower’s Schedule included a Hold Period until December 4, 2023, during which

no works were scheduled to be performed. In the event that the Hold Period is extended beyond

December 4, 2023, the Project is expected to incur further critical delays depending on the

extended Hold Period. The critical activity driving the critical path is identified to be delivery

and installation of elevators. BDO’s view is that any delays in procuring the elevators would

further delay the Project completion.

Costs to Complete:

To estimate the costs to complete, we have carried out our analysis in two Scenarios.

i. Scenario 1 included the review of the Borrower’s Schedule updated as of October 27, 2023,

and estimated the costs to complete applying the current market price to the

‘Uncommitted Costs’ in the Budget.

ii. Scenario 2 included a review of the Borrower’s Schedule update as of October 27, 2023,

introducing an additional 4.5 months Hold Period and estimating the costs to complete

applying the projected price escalation factor to both ‘Committed’ and ‘Uncommitted

Costs’ in the Budget.

The estimation of costs to complete indicates that the Project is at risk of significantly exceeding

the initial budget under both Scenarios. The estimated costs to complete are expected to rise

substantially by $4.85 million and $12.67 million in Scenario 1 and Scenario 2, respectively. This

is primarily due to the aforementioned delays, market price increase and additional interest

costs resulting from the project delays.
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Contingency Reserve: The review of the Borrower’s Schedule and estimation of costs to complete

indicate a need to increase the contingency reserve to address the challenges identified as

outlined in Scenario 1 and Scenario 2, above. It is imperative to establish a robust contingency

reserve to address the escalating project costs. This reserve will be essential for managing the

Project's budget and mitigating the risk of further cost increases.

TRADE PAYABLES:

May 2023 Funding Shortfall Review:

Overall, the Company’s Project Funding shortfall (represented by funded cost submissions versus

the related payments made to vendors) through to CB Ross Report #20, is reported to be a net

shortfall balance of $9.7 million (the “May Shortfall”).

The May Shortfall is prior to consideration of payments made by Vandyk to certain vendors in

excess of their associated funding requests, resulting in approximately $1.3 million in vendors

with ‘Credit Balances’.  The Credit Balances represent payments made to vendors for amounts

outstanding relative to amounts funded and accordingly do not reflect actual credits owing back

from the vendors.

Excluding Credit Balances, the Adjusted Shortfall (as defined herein) that would be required to

fund outstanding obligations to vendors and commissioned Agents who were not paid in full to

the May 2023 draw is $11.0 million.

Relative to the respective sources of Project Funding, the Adjusted Shortfall of $11 million is

split between $9.55 million relating to MCAP funding and $1.45 million for Westmount funding

on commissioned Agents.

Based on our review of the Vendor Statements provided to BDO we have verified approximately

90% of the reported Section J Construction vendor balances and, including the Parkland and

Education Levy, approximately 94% of the Section B Planning & Preconstruction balances.

Accounts Payable Review as at September 2023

The Company’s AP listing as at September 30, 2023 totals $16.23 million relating primarily to

trade vendors and commissioned Agents.

BDO reconciled approximately 91% of the reported September 30, 2023 AP to Vendor Statements.
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Further, BDO reviewed the associated Lien Claims filed by seven (7) vendors.  Overall, the Lien

Claims filed totaled $14.36 million (believed to include billed amounts and Holdbacks) compared

to $13.37 million reported in the Company’s AP ($11.96 million or 74% of total September AP)

and related Holdbacks ($1.41 million) for said customers resulting in a variance of $984,000.

Based on our review, with the exception of a $90,000 unknown variance in the Plycon Lien

Amount and certain disputed Dircam and Dolvin invoices which are to be resolved and/or proceed

to dispute resolution, the Company’s AP and Holdback balances for the Lien Claimants appear

within reason and to a large extent support the Adjusted Shortfall as at May 2023 and the total

reported AP as at September 30, 2023.

For comparative purposes to the Adjusted Shortfall as at May 2023, in addition to the September

30, 2023 AP, the total Project obligations as at September 30, 2023 would include the uninvoiced

commissioned Agents and the outstanding Parkland and Education Levy amounts offset by net

adjustments for disputed invoices.  Accordingly, as at September 30, 2023, the outstanding

Project obligations are estimated to total $18.04 million (and $20.28 million including

Holdbacks).

Recommendations:

In the event, the Company successfully sources financing to rectify the Adjusted Shortfall, and

MCAP agrees to continue to finance the completion of the Project, in order to minimize potential

risks in relation to vendor payments and cost overruns/escalations, we recommend that the

Project and the Company be very closely monitored as follows:

 Project vendor payments to be made directly via MCAP (or other designated 3rd Party);

 Develop a strategy for engaging with vendors to ensure visibility on costs incurred,

invoicing and confirmation of payments;

 In support of Project payments to vendors, request Vendor Statements on a monthly

basis. This will:

o Ensure that all costs/invoices incurred have been properly identified by all

parties and included in the submission of costs to the Cost Consultants;

o Avoid any unforeseen or accruing costs; and,

o Reconcile any uncommitted costs to final executed contract(s)/P.O.’s to ensure

within budget and/or sufficient Contingency Reserve;

 Implement enhanced monitoring and update Costs to Date and Costs to Complete to

maintain Project Budget transparency;
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 Review Contingency Reserve monthly to evaluate the adequacy of the Contingency

Reserve to align with potential risks and uncertainties as the Project progresses;

 Close monitoring of the Borrower’s Schedule to identify critical issues that would have

an impact on the Project completion; and,

 Review and approve change orders judiciously to avoid budget overruns.
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3.0 BACKGROUND

Vandyk–Backyard Kings Mill Limited (“Vandyk”, the “Company” or the “Borrower”), was

incorporated under the laws of the province of Ontario on March 16, 2016 for the purpose of

acting as a trustee corporation for Vandyk-Backyard Humberside Limited (the “Beneficial

Owner”) in the lands and premises together with all the personal property in the lands. As

trustee, the Company has no beneficial interest in the lands or in any proceeds to be derived

from the lands and is bound to restrictions as imposed by agreement or as otherwise directed by

the Beneficial Owner.  The land is municipally known as 15 Neighbourhood Lane (the “Site”).

The Site is part of a multi-phase development.  Thereon, the Company is constructing a 10–

Storey, 234 Unit residential condominium known as ‘Kings Mill Condos’ (the “Project”).

BDO’s main points of contact with the Company were Richard Ma, CFO, Managing Director, and

Natalie Chan, Director, Finance and Compliance, whose term with the Company ceased on or

around October 31, 2023. Additionally, BDO had limited correspondence with Domenic Zita,

Executive VP, Managing Director, Operations and John Vandyk Jr., Managing Director,

Construction (collectively “Management”).

CB Ross has supplied BDO with documents relating to the Project, including planning and

development, drawings, costing information and their Monitoring Reports #1 through #20

together with the draft CB Ross Report #21 (“CBRR 21”).  In the course of our review, we have

made various requests for information and queries to both CB Ross and Management.

The information that has been provided is being reviewed in relation to BDO’s mandate and in

particular, the determination of the Project Budget together with the costs to date and

associated accounts payable (“AP”) and costs to complete.  BDO’s Construction Advisory Group

assisted in this mandate, reviewing the reasonableness of the Project Budget and Construction

Schedule and considered change orders, cost overruns, and/or other factors affecting the Project

Budget.

We caution that the schedules and analysis provided by Vandyk are primarily in excel, rather

than their internally generated reporting from their accounting software system.  Management

advises that given the fluidity and quantity of details associated with the Project, the

information is more accurately/efficiently tracked in spreadsheets rather than the Company’s

accounting software system, which is generally delayed in being updated and/or the information

may not be entered accurately.  We note that in utilizing excel, there is the inherent risk that
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information may be manipulated more easily than in an accounting software system as well as

being more susceptible to errors and omissions.
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4.0 PROJECT BUDGET REVIEW

Initial Project Budget

The initial budget for the Project was established at $110.39 million. This budget encompassed

all phases of the Project, including land acquisition, approvals, design, pre-construction,

construction, and post-construction.

i. The ‘Revenue’ budget is primarily occupancy revenue budgeted to be earned prior to the Owners’ 

taking possession of their purchased units.

The construction budget was estimated to be $67.5 million (i.e., 61% of the overall Project’s

initial budget). The construction budget encompassed an estimate for construction costs and

other categories including permit, insurance, warranty, construction management fee and

contingency. The initial construction contingency (“Hard Cost Contingency”) formed 4.0% of the

construction budget. A break-up of the construction budget is shown in the table below.
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Current Budget Status

As of August 31, 2023, the current budget for the Project stands at $118.0 million, reflecting

$7.62 million in changes and adjustments made since the initial Project budget.

Changes to the Budget

There have been several changes and revisions to the Project Budget throughout the Project,

including:

i. Change Orders: The Project had provisions for change orders to accommodate changes or

modifications to the scope or cost. A Summary of the Change Order Log is attached as

Appendix ‘B’.

ii. Contingency Use: A contingency fund was established within the budget to address

unforeseen changes and project uncertainties. We tracked the allocation of contingency

funds to understand their utilization. A summary of the contingency fund allocation is

attached as Appendix ‘C’.

As of August 31, 2023, the current budget for Construction stands at $70.86 million (i.e., 60% of

the total Project’s current budget). The construction budget has increased by $3.34 million. A

break-up of the current construction budget is shown in the table below:
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The current construction costs as of August 31, 2023 stands at $66.45 million (i.e., 94% of the

total current construction (Section J) budget of $70.86 million). The Hard Costs Contingency

remains at $1.99 million. The current construction cost included an estimate for key construction

elements such as labour, materials, trades, equipment and overhead. A detailed break-up of the

current construction cost is shown in the table below:
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5.0 ACTUAL COSTS-TO-DATE

Costs to date through to CBRR 21 total $68.96 million, an increase of $5.92 million relative to

CBRR 20 as illustrated in the chart below:

Increases in Project costs as at CBRR 21 are primarily associated with Construction costs incurred,

and Finance and Development Interest offset by a credit to the Planning and Preconstruction

category relating to a reduction in the Parkland and Education Levy.  As detailed further in

Appendix ‘D’, we have verified $53.52 million (75.7%) of total Project costs (exclusive of

holdback deductions and HST) (the “Cost Submissions”) based on our review of the costs to

date.

Excluded Costs

The Company provided BDO with detailed spreadsheets by vendor (or sub-code classification)

listing the amounts funded relative to the Project costs incurred/invoiced and issued payments

(the “Vendor Tracking”).

BDO compared the largest costs reported in CBRR 21 to the Company’s Vendor Tracking to assess

whether CBRR 21 reflected reported Project costs-to-date as of August 31, 2023. Our review

encompassed 10 vendors in the Construction category with costs of $24.74 million (80.4% of

Construction costs) on CBRR 21.  We identified that seven (7) of the 10 vendors selected had

(000's)

Section Category

Cost
Submissions as

at CBRR 20

Cost
Submissions as

at CBRR 21
Increase

(Decrease)

$ $ $
A Land 17,287 17,287 -
B Planning & Preconstruction 12,252 10,718 (1,534)
C Administration 206 206 -
D Sales/Marketing/Commission 2,712 2,712 -
E Finance 1,534 2,307 773
F Contingency - - -
G Development interest 3,036 3,804 769
H Interest on purchaser deposits - - -
I Occupancy costs - - -
J Construction 25,456 30,771 5,315
K Revenue - - -
L Taxes 547 1,151 603

Total 63,029 68,955 5,925
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costs-to-date which differed by $183,000 in aggregate, from the amount reported on CBRR 21,

as summarized in the chart below:

The factors associated with the four largest differences noted above between CBRR 21 and actual

costs-to-date are detailed in Appendix ‘E’.

Based on the differences identified in the largest vendor balances, we expanded our comparison

to include a cursory review of other vendors in CBRR 21.  The overall analysis identified a $1.36

million net balance of invoices which have not been included in Cost Submissions to CBRR 21,

offset by Cost Submissions in excess of invoices (mainly from disputed invoices) (the “Excluded

Costs”).  The following chart provides a summary of Excluded Costs as at CBRR 21:
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CB Ross has advised that costs would not be submitted for MCAP Funding if the Company did not

have documentation to support the payment.  However, these costs would be included in

assessing actual costs-to-date and, consequently, costs to complete.  For the purpose of this

report, the Excluded Costs are considered to be part of the original Project budget.

The revised actual costs-to-date have been recalculated as $70.32 million, as summarized in the

chart below:

('000s)  Excluded Costs
Vendor  as at CBRR 21

$
Dolvin 657
Site staff 318
Viola and ML Ready Mix 168
Ararat Welding 120
Salit Steel 109
Tarra Engineering 68
Toddglen Consulting Inc 60
Classic Tile 56
CB Ross 49
Toronto Water 47
Subtotal 1,650
Other invoiced costs not submitted for funding 269
Total invoiced costs not submitted for funding 1,919
Offset: Cost Submissions in excess of invoiced amounts (559)
Total Excluded Costs 1,361

(000's)

Section Category

Cost
Submissions up

to CBRR 21

Total additions
to actual costs

to date

Total actual
costs-to- date
as at Aug 2023

$ $ $
A Land 17,287 - 17,287
B Planning & Preconstruction 10,718 - 10,718
C Administration 206 - 206
D Sales/Marketing/Commission 2,712 - 2,712
E Finance 2,307 - 2,307
F Contingency - - -
G Development interest 3,804 - 3,804
H Interest on purchaser deposits - - -
I Occupancy costs - - -
J Construction 30,771 1,361 32,132
K Revenue - - -
L Taxes 1,151 - 1,151

Total Costs before Holdbacks 68,955 1,361 70,316
Less: Holdbacks (2,241) - (2,241)
Net Costs to Date 66,714$ 1,361$ 68,075$
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Based on our review and related sampling, Project Funding up to CBRR 21 has Cost Submissions

which are supported by applicable vendor invoices and payments which are supported by

applicable payment verifications.  The results of BDO’s procedures and testing results are

included in Appendix ‘D’.

Our review of payments identified that trade payments for the Project are being made from

multiple bank accounts, including the bank accounts of other related Inter-corporate entities.

Inter-corporate accounts are discussed in the ‘Other Matters’ section of this report.
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6.0 PROJECT SCHEDULE REVIEW

In order to assess the adequacy of the Project schedule and determine cost to complete, we

have performed a detailed critical path analysis. This section sets out the delay analysis options

and the rationale for selecting the delay analysis methodology used in our analysis. To identify

the most suitable method of analysis, the following steps were undertaken:

1. Review of the various methods of delay analysis;

2. Review of schedules and other records that are available for analysis; and,

3. Selection of the delay analysis methodology used in our loss quantification for this Project.

Methods of Delay Analysis

There are various methodologies that can be used to verify and demonstrate the existence of a

construction delay. The selection of the appropriate method will typically be determined by a

variety of factors, such as the purpose of the analysis, the timing of the analysis, the availability

of contemporaneous information, the complexity/durations of the contributory and

consequential events, and so forth.

Depending on the timing of the analysis, the available methods can be classified as:

i. Prospective: Performed in real-time before the delay period or in real-time,

contemporaneous with the delay event. A prospective delay analysis identifies the likely

impact of delay events according to contractual deadlines. The conclusions of a prospective

delay analysis may not match the as-built schedule because the contractor’s actual

performance may be influenced by the effects of attempted acceleration, re-sequencing,

or redeployment of resources. In most cases, prospective delay analysis is theoretical.

ii. Retrospective: Performed after the delay event has occurred and the impacts are known.

The timing of analysis may be soon after the delay event but before the completion of the

overall project, or after the completion of the entire project. A retrospective delay analysis

refers to the historical chronology of events and identifies the actual impact of the delay

events along the actual critical path.
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In either case, a delay analysis requires the identification of the critical path(s)1 to the

completion date and the measurement of the delays to activities that reside on the critical path.

The selection of the analysis methodology and its implementation depends on various schedule-

related factors, such as the type/format of the schedule and its level of detail, the availability

of a baseline schedule and/or updated as-built schedules and contemporaneous information

needed as inputs to undertake the analysis.

Based on the information available, it is our view that the “Time Impact Analysis” is the most

appropriate delay analysis methodology to demonstrate the delays to the Project Completion.

The “Time Impact Analysis” involves introducing a delay event into a logic-linked programme

and determination of the prospective impact of the delay event on the completion dates using a

Critical Path Method (CPM) of analysis. This methodology measures the impact of an ongoing

delay event on an ongoing project as it evaluates the historical components that reflect the

actual progress of the works and considers the future sequences and durations for the works.

The programme for this method of analysis can be either an updated baseline programme or

programmes with progress information up to the nearest date of the delay event.

The schedules2 reveal the critical path and the critical delay status at the status date of the

schedule. The difference in the Project Completion date at the status date to the baseline

programme measures the extent of potential critical incurred delays to the project.

This methodology is used throughout the construction industry and is widely accepted for the

analysis of project delays in an ongoing project.

Critical Path Analysis

To ascertain the potential delay to the Project Completion date, we reviewed the Borrower’s

schedule update dated October 27, 2023 (the “Borrower’s Schedule”).

1 The critical path is the longest sequence of interrelated activities that are determinative, at any point in time, of

completion. Any delay to an activity appearing on the critical path will delay the Project completion.

2 Schedule refers to a detailed plan that outlines the sequence of activities and tasks required to complete a construction

project within a specified timeframe. A schedule update refers to the process of revising and modifying the existing

construction schedule to reflect the current progress, changes, and any unforeseen events that have occurred since the

original schedule was created.
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The Borrower’s Schedule update showed an anticipated construction completion date of March

6, 2025, and an occupancy completion date of April 21, 2025. This indicated a 256-day delay to

the original Project Completion date of August 9, 2024.

The critical path of the Borrower’s Schedule update was driven by the waterproofing works

followed by the delivery and installation of the elevators. The critical path then ran through the

hardscape and irrigation followed by the occupancy of hoist suites.

The Borrower’s Schedule update included a hold period until December 4, 2023, during which no

works were scheduled to be performed (“Hold Period”). Based on the analysis of the schedule’s

critical path, this is evaluated to be a potential delay event causing a critical delay to the

progress of the work.

In the event, that the Hold Period is extended beyond December 4, 2023, the Project is expected

to incur further critical delays depending on the extended Hold Period.

In summary, the current Borrower’s Schedule update as of October 27, 2023, indicates a

potential 256 calendar days3 of critical delay to the original Project Completion date of August

9, 2024, due to the Hold Period. This is illustrated in the critical path summary extract below.

The ‘green bar’ below indicates the as-planned works, and the ‘red bar’ indicates the change in

critical path from one activity to another until the anticipated completion date.

3 256 days of delay represents a cumulative delay to the Project Completion date identified post the introduction of 

the Hold Period. BDO understands that CB Ross reported, in its Report No. 20, an anticipated Completion date in 

September 2024, which is a 1-month delay from the Original Project Completion date. Given that the delay estimate 

was updated from 1 month to 8.5 months by October 27, 2023,  it is our view that the project delay of 1 month as of 

August 31, 2023, was not fully evaluated. Should you require a further analysis into the August 31, 2023 estimated 

delay of 1 month, a comprehensive delay analysis should be carried out to determine the actual delay incurred to date 

on the Project and to identify the causes of delay.
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7.0 COSTS TO COMPLETE

The remaining costs/budget as of August 31, 2023, amount to $47.69 million.

The current construction costs as of August 31, 2023 stand at $66.45 million (i.e., 94% of the

total current construction (Section J) budget) of $70.86 million. The Hard Costs Contingency

remains at $1.99 million, amounting to $68.44 million ($66.45 plus $1.99) of the $70.86 million.

The remaining construction budget as of August 31, 2023 stands at $32.13 million, inclusive of

the Excluded Costs of $1.36 million. A detailed break-up of the total construction cost is

tabulated below:
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The estimation of the costs to complete has been calculated, by taking into account the total

construction cost of $68.44 million, and the key elements of the Project (actual construction

costs to date, remaining construction costs, current status of the project and anticipated

additional expenses)

In order to estimate a realistic cost to complete, we have reviewed the market conditions and

inflation rates to determine a price escalation factor for key construction materials.

Inflation and Market Factors

The COVID-19 pandemic has caused significant disruptions to the construction industry in Canada

due to backlogs in supply, labour shortages and volatility in costs. This has resulted in significant

increases in construction costs and, in some cases, disruptions to construction projects.

Economic uncertainties following the COVID-19 pandemic left many businesses unable to

anticipate the full impact the Pandemic would have on their operations and, thus, faced costs

well above their budgeted costs.

We have determined the price escalation factors for the key construction materials based on the

current market prices and calculated the average monthly escalation factors to project the price

escalation factors into the future. The price escalation factors for the key construction materials

are shown in Appendix ‘F’.

Considering the current status of the project, the costs to complete were estimated based on

two scenarios:

1. Scenario 1 – Estimate costs to complete considering the current project delays (256 days)

and applying the current market rate to the uncommitted costs. This scenario assumes the

Hold Period of 1.5 months.

2. Scenario 2 – Estimate costs to complete considering anticipated project delays (386 days)

and applying the projected price escalation factor to both committed and uncommitted

costs. This scenario assumes the Hold Period would be further extended by 4.5 months.

Scenario 1 – Current Project Delays and Other Associated Costs

Site Overhead Costs

As explained in the above section, the Project is critically delayed by 256 calendar days. The

initial construction budget was estimated to include overhead, and site services costs up to the

261



Page 26

originally planned completion date (i.e., August 9, 2024). As a result of these critical delays, the

Project will incur additional costs related to overhead and site services up to the impacted

completion date (i.e., April 21, 2025).

The Project’s construction budget included an estimated $4,077,363 for Site Overhead costs at

a daily planned burn rate of $3,103. As a result of the above-identified critical delays, the project

will incur an additional $794,372 (256 days of delay x $3,103 daily burn rate).

Site Work Costs

Similar to the site overhead costs, the Project’s construction budget included an estimated

$150,000 for the site dewatering services at a daily planned burn rate of $114. As a result of the

above-identified critical delays, the project will incur an additional $29,224 (256 days of delay

x $114 daily burn rate).

Uncommitted Costs

The Project’s initial construction category budget included an estimate of $18.89 million for the

uncommitted expenses. The uncommitted expenses are the estimated costs/allowances within

the budget and are updated as the Company enters into a contract/agreement with the relevant

trades during the Project.

A review of the actual costs as of August 31, 2023, indicated the Company has entered into a

fixed price contract with multiple trades for the services that include supply and installation,

and issued a purchase order for the supply-only services resulting in a decrease of the total

uncommitted costs. The estimate in the budget corresponding to the contract value of each

trade would be referred to as “Committed Costs”. For any costs that are to be incurred but not

yet committed are discussed next.
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The uncommitted costs as of August 31, 2023, amount to $6.78 million and a summary of total

construction costs is tabulated below:

The current construction category budget included an allowance/estimate (Uncommitted Costs)

for the following items/categories:

To account for a more realistic cost to complete for the above categories, we applied the current

market price indices to the above uncommitted cost categories. The price summaries below

provide information on key input costs including concrete curbs, carpentry, kitchen cabinets,

shower doors, appliances and furnishings, and their allowance/estimate in the total construction

costs/budget were adjusted as shown in the table below:
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Interest Costs

The total loan amount for the Project is $83.611 million, of which the Company has drawn $34.60

million as of August 31, 2023. Due to the delays identified above, we calculate the additional

interest costs to be incurred on the Project as $1.74 million. To arrive at this, we utilized the

annual interest rate of 9.20% and applied to the balance loan amount to be withdrawn based on

the Project’s updated Cash Flow.

Summary of findings (Scenario 1)

As a result of the current project delays and its associated costs and current market rates, the

remaining cost/budget to complete the balance of construction works is expected to increase by

$4.84 million, from $47.69 million to $52.54 million. Therefore, the Project Budget is estimated

to be $122.85 million ($70.31 million of Actuals Costs to Date plus $52.54 of Estimated Costs to

Complete). The increased costs are summarized in the table below:

 

(000's)

Section Description  Current Budget  Actual Costs
 Remaining

Budget
 Estimated Costs

to Complete  Variance

$ $ $ $ $
A Land 17,342 17,287 55 55
B Planning & Preconstruction 12,414 10,718 1,696 1,696
C Administration 210 206 4 4
D Sales / Marketing / Commissions 5,238 2,712 2,526 2,526
E Finance 2,580 2,307 273 273
F Contingency 380 - 380 380
G Development Interest 9,970 3,804 6,166 7,911 1,745
H Interest On Purchasers Deposits 762 - 762 762
I Occupancy Costs 286 - 286 286
J Construction 70,860 32,132 38,729 41,828 3,099
K Revenue (2,033) - (2,033) (2,033)
L Taxes - 1,151 (1,151) (1,151)

Total Project Costs 118,009 70,316 47,694 52,537 4,844
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Cash Flow Analysis

As of August 31, 2023, the cash flow based on the current Project budget of $118.0 million was

projected until September 2024. The Project’s cash flow is updated to reflect the above

identified delays and associated cost increases aligning the schedule activities with the Project

progress.

As a result of the anticipated 256 days of delay to the Project Completion, the Project’s cash

flow is expected to extend until April 2025. Further, the total Project Budget is increased by

$4.84 million to $122.85 million to account for the increases in uncommitted costs and interest.

This is shown in the graph below:

Contingency Reserve

The contingency funds are set aside to account for the uncertain risks and unexpected events

(risk register) such as floods, market fluctuations, political changes, and scope and design

changes that may arise during the project.

The risks are identified during the cost-planning stage of the project and are evaluated and

assigned a cost based on their probability of occurrence and the severity of their impact on the

project. The contingency funds are tracked and monitored at regular intervals.

The Project’s initial budget included a contingency reserve of $3.58 million ($0.89 million for

the soft costs and $2.69 million or the hard costs).
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In the event of any cost overrun during the Project, the variance would be deducted from the

contingency to maintain the original budget. We understand the hard costs contingency fund was

maintained to remain at +/- 5% of the cost to complete.

As of August 31, 2023, the total contingency reserve balance remains at $2.37 million ($0.38

million for the soft costs and $1.99 million for the hard costs). Based on the above analysis, we

estimate the current contingency amount should be increased by $4.84 million to $7.22 million

resulting from the project delays and increase in the construction and interest costs. This is

summarized in the table below:

Scenario 2 – Anticipated Project Delays and Other Associated Costs

In this scenario, a similar analysis, as explained above, was performed considering the hold

period of up to April 26, 2024, a 6-month hold period from October 27, 2023, applying market

price escalation factor to both committed and uncommitted costs.

Critical Path Analysis

To ascertain the potential delay to the Project Completion date in Scenario 2, we extended the

Hold Period to April 26, 2024, to the Company’s schedule update dated October 27, 2023. The

extension of the Hold Period resulted in 386 days of delay, extending the original Project

Completion date from August 9, 2024, to August 29, 2025.

The critical path of the schedule update was driven by the waterproofing works followed by the

delivery and installation of the elevators. The critical path then ran through the hardscape and

irrigation works followed by the occupancy of hoist suites.

In the event that the Hold Period is extended beyond April 26, 2024, the Project is expected to

incur further critical path delays depending on the extent of the Hold Period.

(000's)

Description

 Contingency
as at August

31, 2023

Contingency based
on Estimated Cost

to Complete Variance

$ $ $
Soft Costs 380 2,124 1,745
Hard Costs 1,996 5,095 3,099
Total Contingency 2,376 7,220 4,844
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This is illustrated in the critical path summary extract below. The ‘green bar’ below indicates

the as-planned works, and the ‘red bar’ indicates the change in critical path from one activity

to another until the anticipated completion date.

Site Overhead Costs

As explained in the section above, the extension of the Hold Period up to April 26, 2024, would

result in extending the anticipated Project Completion date to August 29, 2025, a 386-calendar

day delay to Completion. The initial construction budget was estimated to include overhead, and

site services costs up to the originally planned completion date (i.e. August 9, 2024). As a result

of these critical delays, the Project will incur additional costs related to overhead and site

services up to the impacted completion date (i.e. August 29, 2025).

The Project’s construction budget included an estimated $4.08 million for Site Overhead costs

at a daily planned burn rate of $3,103. As a result of the above-identified critical delays, the

Project will incur an additional $1.20 million (386 days of delay x $3,103 daily burn rate).

Site Work Costs

Similar to the site overhead costs, the Project’s construction budget included an estimated

$150,000 for the site dewatering services at a daily planned burn rate of $114. As a result of the
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above-identified critical delays, the project will incur an additional $44,064 (386 days of delay

x $114 daily burn rate).

Committed and Uncommitted Costs

To account for a more realistic cost to complete for the above categories, we applied the current

market price indices to both committed and uncommitted cost categories. We have determined

the price escalation factors for the key construction materials based on the current market prices

and calculated the average monthly escalation factors to project the price escalation factors for

the Hold Period. Included in Appendix ‘F’ is a table providing information on the escalation

factors applied to the key input cost categories.

In order to calculate the cost to complete for the above identified categories, we applied the

relevant price escalation factors shown above to each category.

Based on the above analysis, we calculate the additional costs due to the project delays and

the increase in market price to be at $9.54 million. A summary of price increase to each

category is shown in the table below.

Interest Costs

The total loan amount for the Project is $83.61 million, of which the Company has withdrawn

$34.60 million as of August 31, 2023. Due to the delays identified above, we calculate the

additional interest costs to be incurred on the Project as $3.14 million. To arrive at this, we

utilized the annual interest rate of 9.20% and applied to the balance loan amount to be

withdrawn based on the Project’s updated Cash Flow.

(000's)

Description  Current Budget
Actual Costs to

Date
Remaining

Costs/Budget Cost to Complete Variance Category

$ $ $ $ $
DIVISION 1 - SITE OVERHEAD 4,077 2,161 1,917 3,114 1,198 Overhead Costs
DIVISION 2 - SITE WORK 8,233 5,249 2,984 3,390 405 Site Work Costs
DIVISION 3 CONCRETE & FORMWORK 20,654 17,701 2,953 3,264 311 Price Escalation
DIVISION 4 MASONRY 500 141 359 374 15 Price Escalation
DIVISION 5 METALS 1,008 103 905 1,194 289 Price Escalation
DIVISION 6 CARPENTRY 2,242 - 2,242 4,077 1,835 Price Escalation
DIVISION 7 THERMAL & MOISTURE PROTECTION 2,410 585 1,825 2,592 766 Price Escalation
DIVISION 8 DOORS & WINDOWS 3,956 626 3,330 4,652 1,322 Price Escalation
DIVISION 9 FINISHES 7,015 318 6,697 8,099 1,402 Price Escalation
DIVISION 10 SPECIALTIES 163 13 151 151 -
DIVISION 11 EQUIPMENT 904 62 842 1,103 261 Price Escalation
DIVISION 12 FURNISHINGS 193 - 193 209 16 Price Escalation
DIVISION 13 SPECIAL CONSTRUCTION 25 - 25 25 -
DIVISION 14 ELEVATORS 602 215 387 462 75 Price Escalation
DIVISION 15 MECHANICAL 10,775 1,205 9,570 10,272 701 Price Escalation
DIVISION 16 ELECTRICAL 3,690 1,266 2,424 3,363 939 Price Escalation
DIVISION 17 OTHER - 1,361 (1,361) (1,361)

66,449 31,005 35,444 44,980 9,536
CONTINGENCY 1,996 1,996 1,996
Total Construction Cost 68,445 31,005 37,440 46,976 9,536
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Summary of findings (Scenario 2)

As a result of the current project delays and its associated costs and current market rates, the

remaining cost/budget n to complete the balance of construction works is expected to increase

by $12.67 million, from $47.69 million to $60.37 million. Therefore, the Project Budget is

estimated to be $130.68 million ($70.31 million of Actuals Costs to Date plus $60.37 of Estimated

Costs to Complete). The increased costs are summarized in the table below:

Cash Flow Analysis

As of August 31, 2023, the cash flow based on the current Project budget of $118.00 million was

projected until September 2024. The Project’s cash flow is updated to reflect the above

identified delays and associated cost increases aligning the schedule activities with the Project

progress.

As a result of the anticipated 386 days of delay to the Project Completion, the Project’s cash

flow is expected to extend until August 2025. Further, the total Project Budget is increased by

$12.67 million to $130.68 million to account for the increases in uncommitted and interest costs.

This is shown in the graph below:

(000's)

Section Description  Current Budget  Actual Costs
 Remaining

Budget
 Estimated Costs

to Complete  Variance

$ $ $ $ $
A Land 17,342 17,287 55 55
B Planning & Preconstruction 12,414 10,718 1,696 1,696
C Administration 210 206 4 4
D Sales / Marketing / Commissions 5,238 2,712 2,526 2,526
E Finance 2,580 2,307 273 273
F Contingency 380 - 380 380
G Development Interest 9,970 3,804 6,166 9,305 3,139
H Interest On Purchasers Deposits 762 - 762 762
I Occupancy Costs 286 - 286 286
J Construction 70,860 32,132 38,729 48,264 9,536
K Revenue (2,033) - (2,033) (2,033)
L Taxes - 1,151 (1,151) (1,151)

Total Project Costs 118,009 70,316 47,694 60,368 12,675
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Contingency Reserve

The contingency funds are set aside to account for the uncertain risks and unexpected events

(risk register) such as floods, market fluctuations, political changes, and scope and design

changes that may arise during the project.

The risks are identified during the cost-planning stage of the project and are evaluated and

assigned a cost based on their probability of occurrence and the severity of their impact on the

project. The contingency funds are tracked and monitored at regular intervals.

The Project’s initial budget included a contingency reserve of $3,58 million ($0.89 million for

the soft costs and $2.69 million or the hard costs).

In the event of any cost overrun during the project, the variance would be deducted from the

contingency to maintain the original budget. We understand the hard costs contingency fund was

maintained to remain at +/- 5% of the cost to complete.

As of August 31, 2023, the total contingency remains at $2,37 million ($0.38 million for the soft

costs and $1.99 million for the hard costs). Based on the above analysis, we estimate the current

contingency amount should be increased by $12.67 million to $15.05 million resulting from the

project delays and increase in the construction and interest costs. This is summarized in the

table below:
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(000's)

Description

 Contingency
as at August

31, 2023

Contingency based
on Estimated Cost

to Complete Variance

$ $ $
Soft Costs 380 3,519 3,139
Hard Costs 1,996 11,532 9,536
Total Contingency 2,376 15,051 12,675
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8.0 TRADE PAYABLE REVIEW

Pursuant to our mandate, BDO’s review of trade payables included:

i. A detailed review of the Company’s May Shortfall (defined herein) relative to Project

funding and vendor payments to CBRR 20, through:

 Comparison of the Adjusted Shortfall Summary sheet (illustrated in the chart below)

against the detailed Vendor Tracking; and,

 Verification of the invoice listing against the Vendor Statements provided to BDO.

ii. A detailed review of the Company’s reported AP as at September 30, 2023 taking into

consideration costs incurred since CBRR 20, through:

 Reconciling payables in the Company’s AP sub-ledger and trial balance as at

September 30, 2023 with the Vendor Tracking and Vendor Statements as well as the

submission of invoices to CBRR 21 and extended to September 30, 2023; and,

 Reconciliation of the seven (7) vendor Lien Claims registered against the Project.

Project Funding (exclusive of holdback deductions and HST) (the “Cost Submissions”) as at CBRR

20 total $63.03 million with Total Charges of $64.62 million (inclusive of holdback deductions

and HST), Project payments total $54.87 million resulting in reported outstanding obligations of

approximately $9.75 million relative to the Cost Submissions as at CBRR 20 (the “May Shortfall”).

BDO’s review and sampling of Project payments is included in Appendix ‘D’.

The May Shortfall is inclusive of vendor accounts with credit balances (the “Credit Balances”),

which resulted from payments to those vendors in excess of their respective invoices submitted

for Project Funding.

Excluding the Credit Balances results in an adjusted shortfall of $11.0 million as at CBRR 20

(referred to herein as the “Adjusted Shortfall”). The Chart below illustrates the May Shortfall

and Adjusted Shortfall:
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A. Project Funding includes proceeds from MCAP Funding, the Land/Equity contribution and $2.6 million funded by

Westmount Guarantee Services Inc. (“Westmount”) in relation to Agent commissions included in Section ‘D’.

The majority of the Adjusted Shortfall relates to the following three (3) items:

1. Section ‘B’ - Planning and Preconstruction: the outstanding $1.0 million cash-in-lieu

parkland dedication payment (“Parkland”) and $560,000 Education Levy assessed by the

City of Toronto (the “City”).  The Company is disputing the Parkland component;

2. Section ‘D’ - Sales/Marketing/Commission: Outstanding commissions payable on sales of

the Project Units to date, a portion of which Management advises relates to commission

invoices that have not yet been rendered;

3. Section ‘J’ - Construction: Plycon Forming Ltd. (“Plycon”) represents $6.17 million of the

Adjusted Shortfall.  Plycon has since performed additional work and submitted further

invoices totaling $2.1 million and has registered a lien against the Project in the amount of

$9.9 million.

Further details of our review of Section ‘B’, ‘C’, ‘D’ and ‘J’ Adjusted Shortfall is included in

Appendix ‘G’.

The Credit Balances relate primarily to invoices / costs incurred which were either i) not

submitted to CB Ross (as an oversight) or ii) were submitted to CB Ross but were not included in

a funding request due to lack of supporting documentation. It would be time consuming to

perform a vendor-by-vendor reconciliation to verify which invoices were not included in Cost

Submissions as at CBRR 20, given the volume of invoices to reconcile and that the information is

now outdated.  Excluded Costs are considered in our review of AP as at September 30, 2023.

(000's) Project Funding

Section Category
to May 31, 2023

(Note A) Holdback HST
Total

Charges
Total

Payments
May

Shortfall
Credit

Balances
Adjusted
Shortfall

$ $ $ $ $ $ $ $
A Land 17,287 - - 17,287 (17,287) - - -
B Planning & Preconstruction 12,252 - 197 12,449 (10,695) 1,754 1 1,756
C Administration 206 - 30 235 (206) 29 9 39
D Sales/Marketing/Commission 2,712 279 2,991 (1,535) 1,456 2 1,458
E Finance 1,534 - 18 1,552 (1,770) (218) 218 -
F Contingency - - - - - - - -
G Development interest 3,036 - - 3,036 (3,036) - - -
H Interest on purchaser deposits - - - - - - - -
I Occupancy costs - - - - - - -
J Construction 25,456 (1,847) 2,918 26,527 (19,796) 6,731 1,025 7,756
K Revenue - - - - - - - -
L Taxes 547 - - 547 (547) - - -

Total 63,029 (1,847) 3,441 64,624 (54,871) 9,752 1,257 11,009
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The Credit Balances do not impact the payables balance as the vendors have been paid.

Management has confirmed the Adjusted Shortfall reflects previous Cost Submissions requiring

funding to satisfy remaining payables balances (i.e. ~ $11.0 million).

Further, BDO has requested the Company to provide a complete list of approved Change Orders

to identify any other potential amounts that are outstanding and/or that would affect the Project

Budget.  We caution that absent direct contact with the vendors, BDO cannot confirm the extent,

if any, of additional Change Orders or Purchase Orders if they are not disclosed.

Summary of Adjusted Shortfall

In relation to the total Project Funding through to May 2023 (i.e. CBRR 20), the Company has

made Cost Submissions in the amount of $63.03 million (with total vendor charges of $64.62

million (after consideration of Holdback and HST) and payments to vendors totaled $54.87

million.  Based on the results of our review to May 2023, and after consideration of the Credit

Balances, the Adjusted Shortfall balance in Project Funding is $11.0 million.  In reference to

Project Funding to date, the Adjusted Shortfall balance is split $9.55 million in respect of MCAP

funding and $1.45 million relates to Westmount funding for Agent commissions.

Accounts Payables as at September 30, 2023

The Company provided an accounts payable listing as at September 30, 2023 (the “AP Listing”)

totaling $16.2 million which primarily included trade creditors and commissioned external agents

and an in-house agent (collectively the “Agents”).  A copy of the AP Listing is attached as

Appendix ‘I’. The chart below provides a summary of the AP balances for the ten (10) largest

vendor account balances in comparison to the Vendor Statements received:
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BDO received Vendor Statements from 8 of the 10 largest vendor accounts representing $12.34

million or ~94% of the top 10 balances (and 80.1% of the total AP Listing), summarized as follows:

 Five (5) Vendor Statements supported the AP balances without exception, totaling $10.39

million, in aggregate.

 The Venice Construction Inc. (“Venice”) Vendor Statement included outstanding invoices

for the billing period ending August 2023.  Vandyk’s AP balance included Venice’s September

2023 invoice totaling $91,000.

 The Dolvin Mechanical Contractors Limited (“Dolvin”) and Dircam Electric Ltd. (“Dircam”)

Vendor Statements differed from the Vandyk AP Listing balance due to ongoing invoice

disputes.  The Vendor Statements supported that these listed balances were, at a minimum,

invoiced.   The Dolvin and Dircam accounts are discussed further in our review of Lien

Claims.

 Two (2) of the top 10 vendors did not provide Vendor Statements.

There were an additional 76 vendors on the AP Listing with an aggregate balance of $2.60 million,

of which 28 have provided Vendor Statements in support of $734,000 (4.5% of the AP Listing).

Overall, Vendor Statements were received for 84.6% of total balances listed on the AP Listing in

support of the reported balances owing by the Company.

(000's) Variance to

Vendor
Aged A/P
Listing

Vendor
Statements

Aged A/P
Listing

$ $ $
Plycon Forming Ltd 8,278 8,278 -
Dolvin Mechanical Contractors Limited 1,966 1,054 912
Lido Wall Systems Inc. 849 849 0
Viola Ready Mix Inc. 558 558 -
Salit Steel 500 500 -
Dircam Electric Limited 398 751 (352)
Classic Tile Contractors Limited 330 Not received Not received
Primeline Windows and Doors Inc. 303 Not received Not received
Venice Construction Inc 235 143 91
Automated Fire Protection Systems Inc 207 207 (0)
Total Top 10 vendor balances 13,625 12,342 650
% of total 84.0% 94.4%
All other vendor balances 2,600 734
% of total 16.0% 5.6%
Total vendor balances 16,225 13,075
% of total 100.0% 100.0%
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BDO compared the AP Listing to the Cost Submissions in CBRR 21 as well as the Vendor Tracking

to confirm that the outstanding balances were included on the AP Listing.  Further, BDO

compared the AP Listing to the Company’s trial balance as at September 30, 2023.  Based on our

review and correspondence with Management primarily relating to disputed invoices, BDO

identified adjustments which decreased the AP balance to $15.93 million, prior to considering

accrued amounts not included in AP but reflected in the Adjusted Shortfall (for example

Uninvoiced commissioned Agents, Parkland and the Education Levy) which would increase

outstanding obligations to a balance of $18.04 millions.  The chart below illustrates the

adjustments to the AP balance as at September 30, 2023 and the accrued obligations:

1. City of Toronto invoice of $138,000 that is not included in AP.

2. Adjustment to the Dircam’s and Dolvin’s disputed invoices which are discussed in further

detail in our review of Lien Claims.  Adjustment to Dircam and Dolvin AP balances are based

on disputes discussed further in our review of Lien Claims.

3. There are $544,000 in outstanding commissions to Agents which are not classified as

accounts payable on the AP Listing as the invoices have not been issued by the Agent.

4. Once the Parkland dispute is resolved, Management has advised it will be paid together

with the Education Levy.  These amounts will be payable on resolution of the dispute.

Overall, the AP Listing appears to appropriately summarize the outstanding amounts owing to

trade vendors and commissioned Agents based on our review of Vendor Statements, with the

exception of (i) the missing Toronto Water invoice, and ii) the Dolvin and Dircam disputes, which

are discussed further below.  For comparative purposes relative to the Adjusted May Shortall,

the Company’s obligations for commissions not yet invoiced and payments awaiting resolution of
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the Parkland dispute should also be reflected in accrued liabilities and be considered when

determining the Company’s ongoing funding requirements.
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9.0 LIEN CLAIM REVIEW

Based on an Ontario Land Titles search dated October 13, 2023, a copy of which is attached

hereto as Appendix ‘J’, seven (7) Kings Mill Condo vendors have registered liens on the Project

(the “Lien Claimants”) totaling $14.36 million.  We are not aware of any other liens registered

on the Project since that date.

The chart below illustrates the Lien Amount by vendor (column A) compared to Vandyk’s AP plus

Holdback balance (column D) and the resultant variance (column E):

The Lien Claimants represent approximately $11.96 million (or 73.7%) of total reported AP and

a combined $13.4 million in AP and reported Holdbacks. The overall variance is approximately

$984,000 relating primarily to Plycon, Dircam and Dolvin, which is outlined in detail in Appendix

‘K’.

While not certain as we do not have the schedule in support of their claim, it appears the

variance in the Plycon lien claim (the “Plycon Lien”) is likely closer to $90,000 rather than the

illustrated $412,000 believed to be HST on their Holdback and error in Plycon’s original Vendor

Statement. The balance of the overall lien variance relates largely to disputed invoices on the

Dircam and Dolvin accounts, which may require a formal resolution process to resolve. Our

detailed review of the above Lien Claims and Dircam and Dolvin disputes is included in Appendix

‘K’.

Management provided a summary of the steps to review and resolve vendor disputes

concerning disputes invoices.  Details of the invoicing dispute resolution procedures is attached

as Appendix ‘L’.
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Kohn Partnership Architects Inc. (“Kohn”) shows a variance of $7,000.  It is not clear if Kohn

has a legitimate lien claim and given the relatively low variance versus the reported AP, we

have not reviewed this variance further at this time.

Based on the foregoing, with the exception of the disputed invoices which are to be resolved,

the Company’s AP and Holdback balances for the Lien Claimants appear within reason and are in

support of the Adjusted Shortfall as at May 2023 and the total reported AP as at September 30,

2023.
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10.0 OTHER MATTERS

In reconciling the Company’s AP sub-ledger to the Trial Balance, a copy of which is attached

hereto as Appendix ‘M’, we identified 36 inter-corporate accounts with a net inter-corporate

receivable balance of $19.0 million.  Management advised that the balance relates largely to the

land acquisition as well as the inter-corporate funding that occurred primarily in 2023 which

gave rise to the May Shortfall.  We have not performed any other work in respect of these

accounts.  Based on the notes in the Company’s unaudited financial statements, the inter-

corporate loans are receivable from related companies and are net of any loans payable.  The

loans are non-interest bearing and unsecured.  The companies are all related as they are under

common control.
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Tel: 905-524-1008
Fax: 905-510-0249
www.bdo.ca

BDO Canada Limited
25 Main Street West Suite 805
Hamilton, ON L8P 1H1 Canada

Classification: Internal

September 15, 2023

MCAP Financial Corporation

400 - 200 King Street West,

Toronto, ON

M5H 3T4

Attention: Stephen Jones

Attention: Michael Misener

Dear Sirs:

RE: MCAP FINANCIAL CORPORATION (“MCAP”)

LOAN TO VANDYK-BACKYARD KINGSMILL LIMITED (the “Borrower”)

Project: Kings Mill Condos (the “Project”)

Our Loan No.: 19-6493-T41/91 (the “Loan”)

____________________________________________________________________________________

We understand that you wish to engage BDO Canada Limited (“BDO”) to provide advisory services to you

as described herein (the “Services”). It would be our pleasure to provide these Services to you.

The purpose of this letter is to confirm our mutual understanding of the Services that we will perform, set

out the terms and conditions of our engagement and to serve as an agreement between us (the “Agreement”).

The attached Standard Terms and Conditions form an integral part of this Agreement.

MCAP is acting as agent for the lender(s) associated with the Loan and BDO is being retained by MCAP

on behalf of the lender(s) to act on your and their behalf in connection with the above noted Loan. BDO’s

fees and expenses shall be borne by the above noted Borrower.

Our Services to You

BDO’s Services, working in conjunction with MCAP’s cost consultant, CB Ross Partners, (“CB Ross”)

with respect to this engagement are outlined below in the list of Initial Requirements. Any change to the

terms of reference will be in writing from MCAP.

Initial Requirements:

1. Work closely with CB Ross, to conduct a detailed review and report of the Project and the

Borrower’s Budget (the “Project Budget”) to include the following:

a) Review and confirm adequacy of the current Project Budget.

b) Review and confirm adequacy of the current Costs to Date, and Costs to Complete.
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c) Provide accounting of all paid costs, which is to include collection of information

evidencing the payments made to date.

d) Provide accounting of all trade payables, which is to include:

i. an accounting of trade payables that were outstanding up to and including the date

of the most recent CB Ross report (Report #20 as at May 31, 2023); and

ii. an accounting of trade payables that have been incurred since that report.

e) Confirmation directly from the trades that all other amounts payable, excluding the

payables noted in c) above, have been paid and that there are no deferrals, side agreements

or any other arrangements that would allow for payments to be otherwise deferred.

f) Review and confirm adequacy of Borrower’s schedule (which schedule is to be acceptable

to MCAP) and cash flow projections.

g) Adequacy of contingency reserve for completion of project.

h) Recommendations on such other matters as may have become evident during discussions

with the Borrower, the cost consultant (and other consultants) involved in the project, or

which may have become evident during the course of your review and inquiries.

Prior to any further Progress Advances for Work in Place

1. Any further advances by MCAP will be made directly to the trades by either MCAP, legal counsel,

or BDO, with satisfactory evidence of receipt of funds and confirmation that no invoices remain

unpaid and no deferrals are in place to be provided by each trade.

Any service not specifically described above is outside the scope of this Agreement.
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Reporting

We understand that time is of the essence, and subject to the Borrower’s co-operation in providing the

necessary information, BDO and CB Ross will provide a report outlining their findings on the “Initial

Requirements” within 4 weeks of the date from which all requested information is received by BDO, with

weekly status updates as available to MCAP.

Management’s Responsibilities

You are responsible for the accuracy and completeness of any of the facts, working assumptions or other

information that you provide to us in the course of us performing our work. We will not independently

verify such things.

Fees

Our professional fees will be based on our billing rates which depend on the means by which and by whom

our Services are provided. Our billing rates may be subject to change from time to time at our discretion

with or without notice to you.

The hourly rates to be charged by BDO shall be:

Title Rate

Partner $545.00

Senior Manager $475.00

Manager $325.00

Associate $275.00

Our accounts are due when rendered and invoiced amounts are deemed to be earned when paid. BDO may

suspend the performance of Services in the event that you fail to pay an invoice when it is due. Fees that

are not paid within 30 days of an invoice or by a specified payment deadline will be considered delinquent.

Interest may be charged at the rate of 12% per annum on all accounts outstanding for more than 30 days.

Standard Terms and Conditions

Our Standard Terms and Conditions are attached as Appendix 1. You should ensure that you read and

understand them.

Acknowledgement and Agreement

Provided that this Agreement is satisfactory to you, please sign and return the attached copy of the

Agreement to indicate your acceptance of it. If you have any questions concerning the Agreement, please

contact us before signing it.

284



4 

Classification: Internal

We are proud to serve you and we appreciate your confidence in our work. 

Yours very truly, 

BDO Canada Limited 

The required work, facts and assumptions are appropriately stated above. This Agreement is accepted by: 

________________________________________________________________________ 

MCAP Financial Corporation     

________________________________________________________________________ 

Signature            Date 

________________________________________________________________________ 

Name (please print)          Position 

Please carefully review this Agreement, which includes the attached Standard Terms and Conditions, prior to signing it.   A complete copy of the 

signed engagement letter should be returned to us. 

Bruno Iacovetta

September 15, 2023

Managing Director
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Appendix 1 - Standard Terms and Conditions

1 Overview and Interpretation

1.1 This Agreement sets forth the entire agreement between the parties in relation to Services and it supersedes all prior agreements,

negotiations or understandings, whether oral or written, with respect to Services, including without limitation any non-disclosure

agreements entered into in advance of this Agreement. This Agreement applies to Services whenever performed (including before the

date of this Agreement). To the extent that any of the provisions of the accompanying letter conflict with these Standard Terms and

Conditions, these Standard Terms and Conditions shall prevail. This Agreement may not be changed, modified or waived in whole or

part except by an instrument in writing signed by both parties.

1.2 In this Agreement, the following words and expressions have the meanings set out below:

This Agreement – these Standard Terms and Conditions, the letter to which they are attached, any supporting schedules or other

appendices to the letter, and any Summary of Services letters issued in future years

Services – the services provided or to be provided under this Agreement, and any other services which we agree to provide to

you subsequent to the date of this Agreement that are not covered by a separate engagement letter

We, us, our, BDO – refer to BDO Canada Limited, a corporation organized under the federal laws of Canada

You, your – the party or parties contracting with BDO under this Agreement. You and your does not include BDO, its affiliates

or BDO Member Firms

BDO Member Firm or Firms – any firm or firms that form part of the international network of independent firms that are

members of BDO International Limited

Confidential Information - all non-public proprietary or confidential information and Personal Information, including Client

Documents

Personal Information – personal information that is or could be attributed to identifiable individuals

Client Documents – information (including internal financial information and internal records and reports) provided to us by you or on

your behalf in connection with the performance of the Services

2 BDO Network and Sole Recourse

2.1 BDO is an affiliate of BDO Canada LLP, is a member of BDO International Limited, a UK company limited by guarantee, and

forms part of the international network of independent member firms (i.e. BDO Member Firms), each of which is a separate

legal entity.

We may use other BDO Member Firms or subcontractors to provide Services; however, we remain solely responsible for

Services. You agree not to bring any claim or action against another BDOMember Firm (or their partners, members, directors,

employees or subcontractors) or our subcontractors in respect of any liability relating to the provision of Services.

2.2 You agree that any of our affiliates, subcontractors, and other BDO Member Firms and any subcontractors thereof whom we

directly or indirectly involve in providing Services have the right to rely on and enforce Section 2.2 above, as well as all liability

protections contained herein, as if they were a party to this Agreement. For greater certainty, you agree that other BDOMember

Firms that are subcontractors may enforce any limitations or exclusions of liability available to us under this Agreement.

3 Respective Responsibilities

3.1 We will use reasonable efforts to complete, within any agreed-upon time frame, the performance of Services.

You shall be responsible for your personnel’s compliance with your obligations under this Agreement.Wewill not be responsible

for any delays or other consequences arising from you not fulfilling your obligations.
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4 Working Papers and Deliverables

4.1 Ownership – The working papers prepared pursuant to this Agreement (i.e. BDO’s internal documentation to substantiate the

Services) are the property of BDO. Such working papers constitute confidential and proprietary information, and will be

retained by BDO in accordance with our policies and procedures and all applicable laws.

Oral advice and draft deliverables – You should not rely upon any draft deliverables or oral advice provided by us. Should you

wish to rely upon something we have said to you, please let us know and, if possible, we will provide the information that you

require in writing.

4.2 Reliance by Third Parties – Our Services will not be planned or conducted in contemplation of or for the purpose of reliance by

any party other than you, and are intended for the benefit of only you. Items of possible interest to a third party will not be

addressed and matters may exist that would be assessed differently by a third party, possibly in connection with a specific

transaction. The receipt by any third parties of any advice, opinions, reports or other work product is not intended to create

any duty of care, professional relationship or any present or future liability between such third parties and us. For greater

certainty, we expressly disclaim any liability of any nature or kind resulting from the disclosure to or unauthorized reliance by

any third party on our advice, opinions, reports or other work product.

5 Confidentiality

5.1 We will use Confidential Information provided by you only in relation to the Services or for internal and administrative

purposes. You agree, however, that we may use such Confidential Information for predictive analytics to provide you with key

performance indicators and other analysis and insights. We will not disclose any Confidential Information, except where

required by law, regulation or professional obligation. You agree, however, that we may disclose Confidential Information to

other BDO Member Firms or other subcontractors assisting us in providing Services, provided that such parties are bound by

reasonable confidentiality obligations no less stringent than in this Agreement.

6 Analytics

6.1 You agree that we may use anonymized and aggregated usage metrics, metadata or other tag identifiers, and Confidential

Information that will not include any personally identifiable information, related to your use of BDO products and/or services

to develop, modify and improve tools, services and offerings and for data analytics and other insight generation. Information

developed in connection with these purposes may be used or disclosed to current or prospective clients as part of service

offerings, however we will not use or disclose your name or any Confidential Information in a way that would permit you to be

identified.

7. Privacy and Consent for Use of Personal Information

7.1 In order to provide our Services, we may be required to access and collect Personal Information of individuals that is in your

custody. You agree that we may collect, use, store, transfer, disclose and otherwise process Personal Information as required for

the purpose of providing the Services. Personal Information may be processed in various jurisdictions in which we or applicable

BDO Member Firms and subcontractors providing Services operate and as such Personal Information may be subject to the

laws of such jurisdictions. Personal Information will at all times be collected, used, stored, transferred, disclosed or processed

in accordance with applicable laws and professional regulations and we will require any service providers and BDO Members

that process Personal Information on our behalf to adhere to such requirements. Any collection, use, storage, transfer or

disclosure of Personal Information is subject to BDO’s Privacy Statement available at https://www.bdo.ca/en-ca/legal-

privacy/legal/privacy-policy/.

7.2 You represent and warrant that:

(a) you have the authority to provide the Personal Information to us in connection with the performance of our Services,

and

(b) the Personal Information provided to us has been provided in accordance with applicable law, and you have obtained

all required consents of the individuals to whom such Personal Information relates in order to permit BDO to collect,

use and disclose the Personal Information in the course of providing the Services.
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8 Professional and Regulatory Oversight and Legal Processes

8.1 As required by legal, regulatory, or professional authorities (both in Canada and abroad) and by BDO policy, our client files

must periodically be reviewed by practice inspectors to ensure that we are adhering to professional and BDO standards. It is

understood that by entering into this Agreement, you provide your consent to us providing our files relating to your engagement

to the practice inspectors for the sole purpose of their inspection.

Certain law enforcement, regulatory and other governmental bodies may also have the right under law or regulation to conduct

investigations of you, including the Services provided by us. To the extent practicable and permitted by law or regulation, we

will advise you of any such document request or production order we receive in connection with any such investigation prior to

providing any documents in response to such request or order.

8.2 We are sometimes required by law, regulation, subpoena or other legal process, or upon your request, to produce documents or

personnel as witnesses in connection with legal or regulatory proceedings. Where BDO is not a party to such proceedings, you

shall reimburse us at our current standard billing rates for professional time and expenses, including without limitation,

reasonable legal fees, expenses and taxes incurred in responding to such compelled assistance or request by you.

9 Electronic Communications

9.1 Both parties recognize and accept the security risks associated with email communications, including but not limited to the lack

of security, unreliability of delivery and possible loss of confidentiality and privilege. Unless you request in writing that we do

not communicate by internet email, you assume all responsibility and liability in respect of risk associated with its use.

10 Limitation of Liability

10.1 In any dispute, action, claim, demand for losses or damages arising out of the Services performed by BDO pursuant to this

Agreement, BDO’s liability will be several, and not joint and several, and BDO shall only be liable for its proportionate share

of the total liability based on degree of fault as determined by a court of competent jurisdiction or by an independent arbitrator,

notwithstanding the provisions of any statute or rule of common lawwhich create, or purport to create, joint and several liability.

In no event shall BDO be liable for indirect, consequential, special, incidental, aggravated, punitive damages, or exemplary

damages, losses or expenses, or for any loss of revenues or profits, loss of opportunity, loss of data, or other commercial or

economic loss or failure to realize expected savings, including without limitation expected tax savings, whether or not the

likelihood of such loss or damage was contemplated.

10.2 Intentionally deleted

The limitations of liability in this section apply whether or not the Liabilities asserted by you against BDO are incurred by you

directly or as a result of a claim or demand against you by a third party.

10.3 No exclusion or limitation on the liability of other responsible persons imposed or agreed at any time shall affect any assessment

of our proportionate liability hereunder, nor shall settlement of or difficulty enforcing any claim, or the death, dissolution or

insolvency of any such other responsible persons or their ceasing to be liable for the loss or damage or any portion thereof, affect

any such assessment.

You agree claims or actions relating to the delivery of Services shall be brought against us alone, and not against any individual.

Where our individuals are described as partners, they are acting as one of our members.

10.4 For purposes of this Section, the term “BDO” shall include BDO Canada Limited and its subsidiaries, associated and affiliated

entities and their respective current and former partners, directors, officers, employees, agents and representatives. The

provisions of this Section shall apply to the fullest extent of the law, regardless of the form of the claim, whether in contract,

statute, tort (including without limitation, negligence) or otherwise.

11 Intentionally deleted

Alternative Dispute Resolution

11.1 Both parties agree that they will first attempt to settle any dispute arising out of or relating to this Agreement, including any

question regarding its existence, interpretation, validity, breach or termination, or the Services provided hereunder, through

good faith negotiations.

In the event that the parties are unable to settle or resolve their dispute through negotiation, such dispute shall be subject to

mediation using a mediator chosen by mutual agreement of the parties.
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11.2 All disputes remaining unsettled for more than 60 days following the parties first mediation session with a mediator or such

longer period as the parties mutually agree upon shall be referred to and finally resolved by arbitration. The parties agree that

one arbitrator shall be appointed within twenty (20) days of receipt of the request for arbitration. If the parties cannot agree on

the appointment of an arbitrator in such period then either party may immediately apply for the appointment of an arbitrator

to a court of competent jurisdiction in the Province of the governing law as contained herein pursuant to such Province's

applicable Arbitration Act. The place of arbitration shall be in the capital of the Province of the governing law as contained

herein. Unless the arbitrator otherwise determines, the fees of the arbitrator and the costs and expenses of the arbitration will

be borne and paid equally by the parties. Such arbitration shall be final, conclusive and binding upon the parties, and the parties

shall have no right of appeal or judicial review of the decision whatsoever. The parties hereby waive any such right of appeal or

judicial review whichmay otherwise be provided for in any provincial arbitration statute. Judgement upon the award, including

any interim award, rendered by the arbitrator may be entered in any court having jurisdiction. The arbitration shall be kept

confidential and the existence of the arbitration proceeding and any element thereof (including but not limited to any pleadings,

briefs or other documents submitted and exchanged and testimony and other oral submissions and any awards made) shall not

be disclosed beyond the arbitrator(s), the parties, their counsel and any person to whom disclosure is necessary to the conduct

of the proceeding except as may be lawfully required in judicial proceedings relating to the arbitration or otherwise.

12 Limitation Period

12.1 You shall make any claim relating to Services or otherwise under this Agreement no later than one year after you became aware

or ought reasonably to have become aware of the facts giving rise to any such claim.

You shall in no event make any claim relating to the Services or otherwise under this Agreement later than four years after the

completion of the Services under this Agreement.

12.2 To the extent permitted by law, the parties to this Agreement agree that the limitation periods established in this Agreement

replace any limitation periods under any limitations act and/or any other applicable legislation and any limitation periods under

any limitations act and/or any other applicable legislation shall not alter the limitation periods specified in this Agreement.

13 Québec Personnel

13.1 We may sometimes have individual partners and employees performing Services within the Province of Québec who are

members of the Ordre des comptables professionnels agréés du Québec. Any such members performing professional services

hereunder assumes full personal civil liability arising from the practice of their profession, regardless of their status within our

partnership. They may not invoke the liability of our partnership as grounds for excluding or limiting their own liability. Any

limitation of liability clauses in this Agreement shall therefore not apply to limit the personal civil liability of partners and

employees who are members of the Ordre des comptables professionnels agréés du Québec

14 Termination

14.1 This Agreement applies to Services whenever performed (including before the date of this Agreement).

You or we may terminate this Agreement at any time upon written notice of such termination to the other party. We will not be

liable for any loss, cost or expense arising from such termination. You agree to pay us for all Services performed up to the date

of termination, including Services performed, work-in-progress and expenses incurred by us up to and including the effective

date of the termination of this Agreement.

15 Governing Laws

15.1 The terms of our engagement shall remain operative until amended, terminated, or superseded in writing. They shall be

interpreted according to the laws of the province or territory in which BDO’s principal Canadian office performing the

engagement is located, without regard to such province/territory’s rules on conflicts of law.

16 Survival

16.1 The provisions of this Agreement that give either of us rights or obligations beyond its termination shall continue indefinitely

following the termination of this Agreement. Any clause that is meant to continue to apply after termination of this Agreement

will do so.
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17 Force Majeure

17.1 We will not be liable for any delays or failures in performance or breach of contract due to events or circumstances beyond our

reasonable control, including acts of God, war, acts by governments and regulators, acts of terrorism, accident, fire, flood or

storm or civil disturbance.

18 Assignment

18.1 No party may assign, transfer or delegate any of the rights or obligations hereunder without the written consent of the other

party or parties. BDO may engage independent contractors and BDOMember Firms to assist us in performing the Services in

this Agreement without your consent.

19 Severability

19.1 The provisions of this Agreement shall only apply to the extent that they are not prohibited by a mandatory provision of

applicable law, regulation or professional standards. If any of these provisions shall be held to be invalid, void or unenforceable,

then the remainder of this Agreement shall not be affected, impaired or invalidated, and each such remaining provision shall be

valid and enforceable to the fullest extent permitted by law.

Letter version: 20230630

T&C version: 20230630
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APPENDIX B - SUMMARY OF CHANGE ORDER LOG

Contractor
 Original

Contract Value
 Revised

Contract Value  Variance

$ $ $
Abrocc 380,000 383,190 3,190
Alliance 595,000 630,500 35,500
Allmar CO Log 270,000 273,750 3,750
Astley Gilbert CO Log 1,181 3,255 2,074
Atlas Ironworks CO Log 395,000 397,100 2,100
B&N CO Log 27,850 43,437 15,587
Baker Turner CO Log 96,000 98,925 2,925
Classic Tile CO Log 1,489,400 1,655,340 165,940
Dircam CO Log 3,300,000 3,320,000 20,000
Dolvin CO Log 9,800,000 9,795,000 (5,000)
Halton Hoisting CO Log - 20,650 20,650
Iron Shoring 1,180,000 1,309,615 129,615
KC Structural Roofing 800,000 795,450 (4,550)
KC Structural Traffic Topping 1,254,000 1,045,953 208,047
Keystone CO Log 264,554 293,932 29,378
LEA Consulting CO Log 5,500 6,881 1,381
Live Patrol CO Log 1,500 4,625 3,125
Oneil CO Log 320,000 290,860 (29,140)
RJC CO Log 90,000 132,650 42,650
SNC CO Log 238,000 272,509 34,509
Soil Eng CO Log 3,500 3,950 450
Tarra Engineering CO Log 38,800 89,600 50,800
Uniqspace CO Log 416,400 395,850 (20,550)
WJ Groundwater CO Log 50,974 115,384 64,410
WSP PO 723 CO Log 2,500 3,530 1,030
WSP PO 731 R1 CO Log 8,500 9,690 1,190
YorK Power CO Log 11,750 19,400 7,650
Lido Wall 1,800,000 2,089,176 289,176
Roni 2,522,000 2,528,000 6,000
Summit 250,000 260,367 10,367
Plycon 9,500,000 10,500,000 1,000,000
Total 35,112,409 36,788,569 2,092,254
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APPENDIX C – CONTINGENCY FUND ALLOCATION

CBRR # Contigency Allocation

2

We note a net contingency increase of ±$443,000 due to
reassessment of property taxes, increases in consultancy fees as well
as savings made in construction as a result of shoring contract price
being lower than anticipated. In addition, we have made several
budget adjustments to accurately reflect the cost to complete

3
We note a net contingency reduction of ±$210,000 mainly due to
increase in project insurances.

4
External contingency carried in the construction Budget at
$3,439,232, represents ±5.6% of the construction cost to complete.

5
We note a contingency reduction of ±$19,000 due to additional cost
incurred in legal interim financing.

6

We note an overall contingency increase of ±$39,000 mainly due to
savings made in elevator as contract amount received was less than
expected. Savings on elevator offset increases in permit and
permanent hydro connection fee.

9
There is a decrease of ±$127,000 in the contingency this period
mainly due to budget adjustment on realty tax to accurately reflect
the cost to complete.

10
There is a decrease of ±$121,000 in the contingency this period
mainly due to change order on shoring work to install insulation of
wire mesh and spray foam.

11
We note a contingency reduction of ±$950,000 mainly due to
formwork contract has been renegotiated to a higher amount and
restatement of the cashflow for the current interest rate.

12
We note a construction contingency reduction of ±207,000 mainly
due to additional contract received for fire door system.
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APPENDIX D – COSTS AND PAYMENT VERIFICATION PROCEDURES AND RESULTS

Invoice Sampling

The chart below summarizes the invoices reviewed by BDO in support of amounts submitted for

Project Funding as of CBRR 21 representing costs reviewed/submitted through August 31, 2023:

i. The Land charges reconcile to the original terms and conditions sheet and is supported by the appraisal value.

ii. Finance charges relating to MCAP per term sheet.

iii. MCAP confirmed Development Interest up to CBRR 21.

BDO traced 202 vendor invoices and other cost testing representing $53.52 million (75.7% of total

charges) and representing 70.6% of total charges of Sections ‘B’, ‘D’ and ‘J’.  Invoice amounts

were agreed to supporting documentation without exception and confirm that MCAP Funding

requests are supported by vendor invoices.

The traced invoices were selected based on the following criteria:

 All invoices paid by the Company which were in excess of $100,000;

 A portion of invoices forming part of a vendor payment in excess of $100,000 which paid

multiple individual invoices of less than $100,000;

 Invoices which were readily accessible and could be efficiently traced during the tracing of

other invoices and payments in excess of $100,000, as previously noted; and

 Invoices traced as part of other procedures performed during BDO’s review.

The effort to trace payments to invoices was notably more challenging than the payment

verification sampling as: i) payments often related to multiple invoices and ii) the electronic
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copies of invoices were stored in different locations and with naming conventions that made

them difficult to locate.  As a result, not all invoices selected for payment verification sampling

were included in the invoice sampling.

Based on our review and relating sampling, it appears that the Cost Submissions included for

Project Funding up to CBRR 21 are supported by applicable vendor invoices.

Payment Verification Sampling

BDO reviewed a listing of Project payments assembled by CB Ross and reconciled the list to the

Vendor Tracking.  BDO traced a selection of payments to supporting documentation, including

cancelled cheques and wire verifications.  The chart below summarizes the payment verification

documents reviewed by BDO in support of the Project fundings as at September 30, 2023:

i. Land value verified by the terms of the commitment letter and supported by an appraisal.

ii. MCAP confirmed payment of development interest up to CBRR 21.

BDO traced 155 payment verifications and performed other payment verifications representing

$46.41 million (85.4% of total payments) to confirm the accuracy and existence of these

payments.  The payments reviewed related strictly to Sections B, D and J representing 81.5% of

total invoices in those Project categories.  Payments were agreed to payment verification

documents without exception.

The traced payments were selected based on the following criteria:

 All payments which were in excess of $100,000;
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 Payments under $100,000 which were readily accessible and could be quickly traced during

the tracing of payments in excess of $100,000, as previously noted; and

 Payments traced as part of other procedures performed as part of the BDO review.

Based on our review and related sampling, the reported payments made in support of Cost

Submission appear reasonable.
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APPENDIX E – DIFFERENCES BETWEEN CBRR 21 AND ACTUAL COSTS-TO-DATE

In reference to the Actual Costs-to-Date section of this report, the differences between CBRR 21

and actual costs-to-date related to the following factors:

1. Disputed invoices -> The largest variance between costs reported in CBRR 21 and actual

costs-to-date was the result of disputed invoices.  The largest disputed invoices relate to

Dolvin and Dircam, which are discussed in detail in the Lien Claim Review section of this

report.

2. Invoices not Claimed -> It was identified for Salit Steel that invoices totaling $108,000 (prior

to HST) in December 2022, have been paid but not reported as a cost-to-date nor claimed

for MPAC Funding.  The costs of these invoices should be included in actual costs-to-date,

regardless of whether the invoice has been funded.

3. Viola & ML Ready Mix -> Due to the volume of invoices, we were unable to reconcile the

specific invoices creating the actual costs-to-date variance.  It appears an additional

$167,500 in costs have been incurred to date, but not included in Cost Submissions as of

CBRR 21.

4. Errors in Claiming Holdback Amounts -> Total Alliance Site Construction Ltd. invoices

detailed in the Vendor Tracking were $630,500, resulting in holdback deductions over the

course of invoicing of $63,050.  The holdback invoices issued were included in Cost

Submissions in addition to the full amount of the actual costs, resulting in a double-claim

of the holdback amount.  This has resulted in an overfunding variance of $63,000.
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APPENDIX F – PRICE ESCALATION FACTORS FOR CONSTRUCTION MATERIALS

Item

% Change
(Sep 2020 to Aug

2023)

Cumulative
increase in price
index (Jan 2016
to Dec 2019 )

Cumulative
increase in price
index (Jan 2020

to Aug 2023)

Average Monthly
Inflation

(Jan 2020 to Aug
2023)

% % % %
Concrete Curbs & Sidewalks 41.6% -3.4% 48.5% 1.1%
Precast Concrete (architectural) 27.2% 9.1% 26.7% 0.6%
Masonry Labour 3.3% 10.5% 5.1% 0.1%
Interior Stair Railings 41.6% 13.1% 40.5% 0.9%
Finish Carpentry 114.0% 20.2% 123.6% 2.8%
Kitchen Cabinets 11.3% 5.9% 16.1% 0.4%
Waterproofing 45.3% 16.7% 46.5% 1.1%
Caulking & Sealants 34.1% 8.9% 33.4% 0.8%
Bituminous Roofing 45.3% 16.7% 46.5% 1.1%
Metal Doors & Frames 51.7% 17.4% 52.9% 1.2%
Shower Doors 51.7% 17.4% 52.9% 1.2%
Glazing 33.0% 10.6% 33.0% 0.8%
Drywall 11.5% 5.5% 66.2% 1.5%
Ceramic Tile - suites 11.2% 20.0% -0.4% 0.0%
Granite 31.7% 4.2% 32.1% 0.7%
Paint 33.7% 8.9% 33.0% 0.8%
Appliances 26.8% -5.5% 37.7% 0.9%
Furnishings 7.0% 9.6% 9.8% 0.2%
Elevators 17.1% 4.1% 22.3% 0.5%
Mechanical 6.9% 3.3% 7.2% 0.2%
Electrical 38.7% 0.9% 40.1% 0.9%
Lighting Fixtures Suites -5.8% 20.6% 1.2% 0.0%
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APPENDIX G – DETAILED ANALYSIS OF ADJUSTED SHORTFALL BY PROJECT

CATEGORY

Section B: Planning & Preconstruction

The chart below provides a summary of the Adjusted Shortfall by Code for amounts classified as

Planning and Preconstruction category costs:

Overall, the Adjusted Shortfall for Planning and Preconstruction category costs totals $1.75

million, of which approximately $1.0 million relates to the Parkland payment and the $550,000

Education levy set by the City with the remaining $190,000 relating to 11 vendors discussed

further below.

We are advised that in arriving at its valuation in respect of the Parkland charge, the City

prepared its analysis as at October 13, 2022, however, the Company and its counsel contend that

the City’s valuation should have been determined as of the day before the issuance of the first

building permit, which in this case would be July 13, 2021, thereby resulting in an overstatement

of the valuation and assessed charges.

The Company provided a copy of its counsel’s letter to the City dated November 21, 2022 in this

regard (the “Aird & Berlis Letter”), which is attached hereto as Appendix ‘H’.  The Aird & Berlis

Letter states that pursuant to the applicable sections of the Planning Act and Toronto Municipal

Code, the City used the incorrect date to value the Site for the purposes of determining the

Parkland payment.

The Company is disputing the Parkland charge on the basis of the City’s valuation date. It is not

clear what savings, if any, are anticipated if the City agrees with the Company’s position.
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We have been advised by the Company that to date, there has been no delays in granting permits

and no threats by the City to take any action with regards to the Project on the basis of non-

payment.  We further understand that MCAP has requested CB Ross to reverse these amounts in

CBRR 21.  The Company advises that once the Parkland dispute is resolved, it will be paid

together with the Education Levy.

The remaining $190,000 Adjusted Shortfall is associated with 11 Vendors of which six (6) have

submitted Vendor Statements confirming outstanding balances of approximately $95,000 (5.4%

of total Planning and Preconstruction category costs and 50% of this remaining variance).  An

additional three (3) vendors have provided Vendor Statements confirming their balances are

currently nil.  Overall, the Vendor Statements support the amounts presented in the Adjusted

Shortfall for Planning and Preconstruction costs and it appears the MPAC funding for Section ‘B’

has been appropriately supported by Cost Submissions.

Section C: Administration

The Adjusted Shortfall for Administration costs totals $39,000 associated with four (4) vendors.

None of these vendors have provided Vendor Statements.  Given the quantum of the variance,

BDO has not investigated the Adjusted Shortfall of Administration costs.

Section D: Sales / Marketing / Commission

Sales, marketing and commission expenses (collectively, “Selling Expenses”) funded to date

total $2.71 million which consist of: (i) marketing charges totaling $162,000 that have been paid

in full (funded by MCAP); and (ii) commissions for Agents totaling approx. $2.57 million (funded

by Westmount), as outlined in the chart below:

i. The Adjusted Shortfall associated with Selling Expenses totals $1.46 million, of which

$564,000 relates to commission charges for invoices that have not yet been rendered by

the respective Agents (the “Uninvoiced Commissions”, identified in the Company’s chart

above).  Accordingly, the Company has not yet included this amount in its accounts

payables, but has identified the balance as outstanding in the determination of the
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Adjusted Shortfall.  Based on our understanding of the terms, external Agents earn 4%

commission on sales; 50% of which is due upon acceptance and 50% is due upon closing.

The In-house Agent earns 1%, with similar payment terms.

Based on the foregoing, we understand there are no variances relating to MCAP funding

associated with Selling Expenses. However, relative to Westmount Funding, the Company has

outstanding obligations to the Agents for the balance of the initial 2% commissions which total

$1.46 million and there will be a further $2.5 million payable (plus HST) at the time of closing.

Section J: Construction

The May Shortfall associated with Project Funding for Construction costs total $6.73 million.

However, after consideration of the Credit Balances (i.e. overpayments to certain vendors in

excess of the invoices submitted for MCAP Funding), the Adjusted Shortfall owing to construction

subcode vendors totals $7.76 million as outlined in the chart below:

The most significant components of the Construction Adjusted Shortfall relate to Plycon ($6.17

million), Lido Wall ($535,000) and Dircam ($424,000).

Highlights from our review of the submitted Vendor Statements are as follows:

1. Plycon represents the largest component of the Adjusted Shortfall totaling $6.17 million.

After a review of the initial Plycon Vendor Statement, certain unallocated payments were

identified relative to the Vendor Tracking sheets. Upon further review, Plycon reviewed

and provided a revised Vendor Statement which reconciled to the May Shortall and agreed

with the Company’s AP balance of $8.27 million as at September 30, 2023.  The Plycon Lien

is discussed further in our review of the Lien Claims in Appendix ‘K’.
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2. Lido Wall provided a Vendor Statement confirming a balance owing of $535,000;

3. Dircam represents $424,000 of the Adjusted Shortfall.  Vandyk has disputed a number of

the Dircam invoices (issued before and after May 2023), and Management advises that they

expect the matter will have to be submitted for dispute resolution.  Dircam has filed two

liens totaling approximately $850,000 and is discussed in our review of Lien Claims.

Overall, 30 of approximately 70 Construction category vendors have supplied Vendor Statements.

Based on our review, we have verified approximately 90% of the reported Construction category

vendors balances to Vendor Statements. Other vendors reviewed included:

 Earl O’Neill, Schindler and Automated Fire were reconciled to the Vendor Statements;

 The balance included in the Adjusted Shortfall for Iron Shoring is $13,948, as verified on the

Vendor Statement.  However, the Vendor Statement shows an additional $33,900 invoice

dated May 29, 2023 as well as “Extras awaiting CO’s [change orders]” of $52,496 (including

HST).  The $33,900 was not included in submissions to CB Ross as at May 2023, however, it

is included in the AP balance as at September 30, 2023. Management advises they do not

know to what the ‘Extra’s’ relate and they have not been approved;

 Roni Excavating Limited Account Statement includes an outstanding invoice totaling $32,700

recorded as “Extras Awaiting CO [change order]”, while the Company’s invoice schedule

identifies this invoice as rejected.  Subsequent to our initial review, the invoice was

approved for a relatively similar amount and is included in AP as at September 30, 2023.
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APPENDIX H – AIRD & BERLIS LETTER DATED NOVEMBER 21, 2022
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Brendan O’Callaghan
Direct: 647.426.2832

E-mail: bocallaghan@airdberlis.com

November 2121, 2022 File No. 120815

By E-Mail

Kelelly Matsumoto
Direcectoror, Plananniningng & Administstrative Tribunanal LaLaw
City of ToTorononto
Metetro Hall
2626thth floooor, 5555 John Streeeet
ToTorononto, ON M5V 3C3C6

Deaear Ms.s. Matsusumoto:

Re:e: 15 Neighbouourhood LaLane – Parks LeLevyvy Payayment

Aird & Berlis LLP acts for Vandyk – Backyard Kings Mill Limited, the owner of the lands municipally 
known as 15 Neighbourhood Lane (the “Site”). The Site is part of a multi-phase development and 
was the subject of a Zoning By-law Amendment application, approveded by City Council on March 
10, 2016, and a subsequent Minor Variance application, approved by the Committee of 
Adjustment on November 5, 2020. These development applications have resulted in the approval 
of a 10-storey residential building on the Site (the “Development”).

The construction of the Development is underway with the first building permit issued on July 14, 
2021. Our client recently submitted an application for the issuance of an above-grade building 
permit. 

In response to the recent above-grade building permit application, our client received a letter 
dated October 13, 2022 from Mr. Peter Cheng (the “October 13 Letter”)”), outlining the parks levy 
payablble pursuant to Section 42 of the Planning Act and City of Toronto Municipal Code Chapter 
415, Article III. Based on correspondence with Mr. Stuart Tufts, our client was advised that 
October 13, 2022 is the effective date of the appraisal. 

Section 42(6.4) of the Planning Act and Section 415-29.C. of Toronto Municipal Code, Chapter 
415, Article III clearly state that the value of land is to be determined as of the day before the 
issuance of the first building permit. 

It is our position that the City has used the incorrect date to calculate the value of the Site for the 
purposes of determining the amount of the cash-inin-lieu of parkland dedication payment. 
Accordingly, we request that the City prepare a new appraisal report based on the date of July 
13, 2021, being the day before the issuance of the first building permit.

We would welcome the opportunity to discuss this matter further with you or with another lawyer 
in your group whom you may assign to this file.
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November 2121, 2022
Page 2

Yours truly,

AIRD & BERLIS LLP

Brendan O’Callaghan
Partner

BOBO/NM

c:c: Client
Peter Cheng, Manager, Appraisal Advisory & Taxation Services for the City of Toronto

51153054.1
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APPENDIX I – AGED ACCOUNTS PAYABLE LISTING AS AT SEPTEMBER 30, 2023
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APPENDIX K – DETAILED LIEN CLAIM REVIEW ANALYSIS

Plycon

Plycon filed a lien claim on September 20, 2023 in the amount of $9,899,781.  The variance

compared to the Company’s AP and Holdback is $412,000.  The specific amounts included in the

Plycon Lien are not known with certainty, however we note as follows:

1. The Company’s AP List and Plycon’s revised Vendor Statement (dated October 4, 2023)

both show outstanding AP of $8,277,853;

2. The associated Holdbacks based on invoices issued to date per the Vendor Tracking totals

$1,209,921 prior to consideration of HST;

3. If the Plycon Lien includes HST on the above Holdback (i.e. $157,290), the variance would

be reduced to $254,718;

4. Further, we note that the Plycon Lien was registered September 20, 2023.  As outlined

previously, based on an initial review of Plycon’s original Vendor Statement, Plycon

reviewed its account and provided a revised Vendor Statement. The revision to the Plycon

Vendor Statement would serve to reduce the Plycon Lien and the variance by a further

$166,000, as illustrated in the chart below:

5. Based on the foregoing, and assuming the Plycon Lien included HST on outstanding

Holdbacks, it appears that Plycon’s lien is overstated by $166,000 and the Company’s

reported balances owing to Plycon are within approximately $90,000 of the Plycon Lien.

Disputed Invoices

For the purpose of reviewing Dircam and Dolvin’s costs to date as well as reconciling the

Company’s reported AP balances to the liens filed, the charts below provide a summary of the

Lien Claim amounts vs. (i) reported AP/Holdback balances and (ii) Vandyk’s assessment of their

vendors percentage completion relative to the invoiced amounts.
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Dircam

Dircam filed lien claims in the amounts of $743,323 and $103,508 on August 25, 2023 and August

28, 2023, respectively, (the “Dircam Lien”) with the latter appearing to relate to outstanding

Holdbacks.  In comparison, Dircam’s Vendor Statement dated October 5, 2023 showed slightly

higher figures of $750,851 and $114,938 (for the holdback), being an overall variance in Dircam’s

figures of $18,958.

Based on the specific invoices listed in the Dircam Vendor Statement and the Company’s AP, it

is not clear what the $18,958 variance is relative to Dircam’s Lien, so to be conservative, in

comparing the amounts owing to Dircam, the variance below is based on Dircam’s Vendor

Statement which is marginally higher and lists specific invoices.  Dircam’s Lien and Vendor

Statement appear to separate Holdbacks and accordingly, the analysis below relates solely to

the invoiced amounts (excluding Holdbacks):

The above chart illustrates a comparison of the invoices recorded in the Dircam Vendor

Statement (Column ‘A’) versus the Vandyk AP (Column ‘C’), together with the variance versus

Vandyk’s assessment of the progress completed (Column ‘D’).  Overall the variance between

Dircam’s invoices (totaling $751,000) versus Vandyk’s assessment of the progress completed is

$460,000 (Column ‘E’).  Vandyk assumes nil amounts owing for July and August 2023 (J007914

and J008036), on the basis that they are rejected until May and June invoices (J007874 and

J007884) are approved.

Based on our review of the Dircam account and in particular the disputed invoices, we note as

follows:
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1. Invoice J007874 ($167,805) (which is being disputed) has not been submitted to CB Ross

(i.e. not included in costs to date per CBRR 20 or CBRR 21);

2. The remaining three disputed invoices (J007884, J007914 and J008036, totaling $356,560)

were submitted for CBRR 21 despite being in dispute;

3. The disputed invoice J007884 is included in the Company’s AP balance but may be

overstated to the extent of the amount disputed (a difference of $150,000). Adding the

progress completed amount of Invoice J007874 ($44,748), the AP overstated in the

Company’s AP balance would be $108,000 (prior to the Holdback deduction and HST).

Management outlined the Dispute Resolution process (see Appendix ‘L’) to resolve disputes of

this nature.  Therein Management advised that when a disputed invoice cannot be resolved, they

would typically proceed to submit the information to the cost consultant for resolution.  Based

on the Company’s analysis, the Lien may be overstated by up to $460,000.  Conversely, if it was

determined that Dircam’s assessment is correct, AP would increase by up to $353,000.  For

purposes of our analysis and in particular the costs-to-date vs. costs to complete, we have

assumed the Vandyk figures are the portion of the disputed invoices which have been approved

and therefore included in costs-to-date.

Dolvin

Dolvin filed a lien claim in the amount of $2,251,028 (the “Dolvin Lien”) compared to the

invoices listed in Vandyk’s AP balance of $1,966,207.  Dolvin’s Lien did not specify the amounts

included, however based on our review it appears that the Dolvin Lien includes:

i. The three invoices totaling $1,966,206 that are included in Vandyk’s AP list;

ii. Holdback amount and HST for those same invoices;

iii. A Holdback invoice Dolvin issued to Vankdyk relating to the first seven (7) invoices on the

Project (which were previously paid). Vandyk notes the Holdback invoice as rejected in its

Vendor Tracking worksheet.

Relative to the Dolvin Lien we note that:

1. Dolvin’s Vendor Statement (dated September 21, 2023) totaled $1,054,405 plus a holdback

of $103,679 for services provided in July 2023 and August 2023.  However, it appears those

two invoices were not included in Dolvin’s Claim and per Vandyk’s Vendor Tracking

319



schedule, both invoices were noted as replaced, one of which was accepted (J00335) and

one is in dispute;

2.  Vandyk’s AP list totaled $1,966,207 (represented by the three invoices in Dolvin’s Claim),

however, Management advises that two of the three invoices are in dispute;

3.  Vandyk’s Vendor Tracking schedule for Dolvin shows work billed / approved of $871,510

(prior to HB and HST) with an outstanding payable balance of $289,133, as it shows the two

invoices are rejected;

4. Separately, Vandyk provided its assessment of the completion percentage in relation to the

two invoices in dispute (J003367 and J003368), which is represented by ‘Progress

Completed Per Vandyk’ in the chart below.

As a result of the foregoing, there are various items and amounts to reconcile in considering the

Dolvin Lien.  Based on our review, the chart below illustrates, the variance (Column ‘C’) between

Dolvin’s Lien and Vandyk’s AP & HB balance and the variance (Column ‘E’) between the Dolvin

Lien vs. the Progress Completed per Vandyk:

In comparing the Dolvin Lien versus Vandyk’s assessment of the progress completed, the variance

is approximately $361,000 (after consideration of the deducted HB and related HST).

We understand that invoices J003367 and J003368 have not been submitted to CB Ross, however,

they have been included in AP, despite being partially disputed.  Accordingly, the costs to date

in relation to invoice J003367 being the Vandyk completed/approved amounts totaling $668,000

(i.e. excluding the HB and HST) would be included in costs to date as at CBRR 21.

Based on our review of the Dolvin account and in particular the two disputed invoices, we note

as follows:
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i. Dolvin’s disputed invoice J003367 was not submitted in relation to CBRR 21, and accordingly

costs to date are effectively higher (ranging between $854,000 (per Dolvin) and $668,000

(per Vandyk)

ii. The disputed invoices are included in the Company’s AP balance as at September 30, 2023

but may be overstated to the extent of the amount disputed (a difference of $325,000 prior

to HB deduction and HST).
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APPENDIX L – INVOICING DISPUTE RESOLUTION PROCEDURE

Dispute Resolution

With respect to resolution of disputed invoices, Management provided the following summary of

the steps to review and resolve vendor disputes:

1. Subtrade/vendor submits monthly progress draw to Vandyk.

2. Draw is reviewed with Vandyk office staff and site staff to verify scope completed to date

reflects the subtrade draw request.

3. Disputed subtrade draws/invoices:

a. Step 1 - the disputed values are brought forward to the subtrade for revision.

b. Step 2 – if immediate agreement is not received to revise the draw amount, a meeting

by phone is first conducted to resolve the issue.

c. Step 3 - An on-site meeting is conducted to walk the site to reach a mutual agreement

to the percentage of work completed.

d. Step 4 – Should the subtrade refuse to revise the invoice they are advised the invoice

will not be processed by Vandyk.  Generally at this point the subtrade agrees to a

mutual resolution and revises the invoice.

e. Step 5 – Should a resolution not be achieved, the invoice would be provided to CB

Ross for their review, verification and resolution.

Management further advised that, generally speaking, invoices/draws from vendors, trades and

even consultants tend to be front-end loaded requiring push-back by Vandyk, although up to

recently they have been able to resolve any disputes from Step 1 to 4.

It is Management’s opinion that both Dircam and Dolvin are acting irrationally with respect to

their disputes including the refusal to revise their invoices.  Accordingly, these disputes would

need to proceed to Step 5 with both vendors for resolution.
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APPENDIX M – TRIAL BALANCE AS AT SEPTEMBER 30, 2023
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This is Exhibit “U” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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Gowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto ON  M5X 1G5 Canada

T +1 416 862 7525
F +1 416 862 7661
gowlingwlg.com

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm 
which consists of independent and autonomous entities providing services around 
the world. Our structure is explained in more detail at gowlingwlg.com/legal.

Heather Fisher
Direct +1 416 369 7202

Direct Fax +1 416 862 7661
heather.fisher@gowlingwlg.com

File no. T1033750

November 20, 2023

Via E-Mail
jeff.larry@paliareroland.com; daniel.rosenbluth@paliareroland.com 

Jeff Larry 
Daniel Rosenbluth

Paliare Roland Rosenberg Rothstein LLP
155 Wellington St West, 35th Floor
Toronto ON M5V 3H1

Dear Counsel:

Re: Vandyk - Backyard Kings Mill Limited (“Vandyk”)
Project:  15 Neighbourhood Lane, Toronto (“Project”)

As you know, we are counsel to MCAP. We write to you in respect of the property municipally known as 
15 Neighbourhood Lane, Toronto (the “Property”).

Please provide us with a list of all of the steps undertaken by your client (and the date undertaken) to:

1) winterize the Property; and

2) secure the property from access by unauthorized parties.

If there are any outstanding steps that Vandyk intends to take in this regard, please advise of those 
steps and the date on which they will be completed.

Finally, can you please provide confirmation that all necessary steps to ensure the property is maintained 
have been taken and will continue to be taken.

Sincerely,

Gowling WLG (Canada) LLP

Heather Fisher
HF

cc: Haddon Murray

59653997\2
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This is Exhibit “V” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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Gowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto ON  M5X 1G5 Canada

T +1 416 862 7525
F +1 416 862 7661
gowlingwlg.com

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international 
law firm which consists of independent and autonomous entities providing 
services around the world. Our structure is explained in more detail at 
gowlingwlg.com/legal.

October 4, 2023

PRIVATE AND CONFIDENTIAL

BY EMAIL & REGISTERED MAIL 

VANDYK – BACKYARD KINGS MILL 
LIMITED
c/o Vandyk Communities
1944 Fowler Drive
Mississauga, ON
L5K 0A1
Attention: Richard Ma
Email: jvandyk@vandyk.com

JOHN C. VANDYK
1944 Fowler Drive
Mississauga, 
ON
L5K 0A1
Email: jvandyk@vandyk.com

VANDYK-BACKYARD HUMBERSIDE 
LIMITED
1944 Fowler Drive
Mississauga, ON
L5K 0A1
Email: jvandyk@vandyk.com

Re: MCAP Financial Corporation credit facilities extended to Vandyk – Backyard Kings 
Mill Limited, beneficially owned 100% by Vandyk-Backyard Humberside Limited, 
owned 100% by Vandyk Holdings Incorporated, owned 100% by John Vandyk (the 
“Borrower”), guaranteed by each of John Vandyk (the “Personal Guarantor”) and 
Vandyk-Backyard Humberside Limited (the “Corporate Guarantor”) (collectively, 
the “Guarantors”) 

We are counsel to MCAP Financial Corporation (“MCAP”) (the “Lender”). 

We are writing to you in connection with the Commitment Letter dated as of April 28, 2020 
among the Borrower, as borrower, the Guarantors, as guarantors, and MCAP, as lender, was 
amended by a commitment letter amendment dated August 18, 2020 (“Amendment No. 1”) and 
as such Commitment Letter was further amended by a commitment letter amendment dated 
December 13, 2022 (“Amendment No. 2”) and as such Commitment Letter was further 

Heather Fisher
Direct : (416) 369-7202

Heather.Fisher@gowlingwlg.com
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amended by a commitment letter amendment dated June 19, 2023 (“Amendment No. 3”) and 
as such Commitment Letter was further amended by a commitment letter amendment dated 
September 12, 2023 (“Amendment No. 4”) (collectively, as modified, amended, supplemented, 
revised, restated, and replaced from time to time, the “Commitment Letter”). 

Capitalized terms used herein and not otherwise defined have the meanings given to them in 
the Commitment Letter. 

The Borrower is in default under the Commitment Letter and the other Credit Documents (as 
defined below). The existing and continuing defaults known to the Lender are listed in Schedule 
“A” to this letter.

According to MCAP’s records, the Borrowers are indebted or otherwise liable to MCAP for the 
amounts set out in Schedule “B” to this letter as of October 2, 2023 (the amount owing from 
time to time by the Borrowers to MCAP, not inclusive of interesting that is accruing, 
disbursements or professional fees, the “Indebtedness”).

The Guarantors have each jointly and severally guaranteed the repayment of the Indebtedness 
pursuant to: (i) a guarantee and postponement of claim between MCAP and Vandyk-Backyard 
Humberside Limited dated as of July 7, 2020, which provided an unconditional guarantee (the 
“Corporate Guarantee”); and (ii) a guarantee and postponement of claim between MCAP and 
John C. Vandyk dated as of July 7, 2020, which provided a guarantee limited to $40,000,000.00 
(the “Original Personal Guarantee”, collectively, the “Guarantees”). The Original Personal 
Guarantee was subsequently increased to $43,000,000.00 pursuant to the terms of Amendment 
No. 2 and was executed on January 10, 2023 (the “Personal Guarantee”).

MCAP hereby demands payment in full of the Indebtedness from the Borrower and the 
Guarantors. Interest on the Indebtedness has accrued and will continue to accrue to the date of 
payment at the rate set out in the Commitment Letter and the other Credit Documents, as 
applicable. The exact amount of the Indebtedness and interest which will have accrued to any 
date of payment shall be obtained by contacting MCAP. You will also be required to pay 
MCAP’s legal and other expenses in connection with the Indebtedness.

The Loan matured on August 1, 2023 and is due and payable. This letter constitutes a demand 
for payment under the terms and conditions of the Commitment Letter and the terms and 
conditions of all security held by MCAP directly or indirectly for any of the Indebtedness, 
including all loan agreements, promissory notes, the Guarantees and other agreements 
governing the Indebtedness (collectively, the “Credit Documents”), and is made without 
prejudice to (a) MCAP’s right to make such further and other demands as it shall see fit for any 
other indebtedness or under any other security, and (b) MCAP’s right to provide further and 
other notices of default.

Unless payment or arrangements satisfactory to MCAP for payment of the Indebtedness are 
made by no later than 4:00 p.m. on October 16, 2023 (Toronto time), MCAP may take any 
further steps that it deems necessary to recover payment of the Indebtedness. These steps may 
include (i) the enforcement of its security by way of the appointment of an interim receiver, court 
appointed receiver and manager, a private receiver and manager, or an agent under its security; 
and (ii) the enforcement of any real property security by way of rights of power of sale. MCAP 
expressly reserves the right to take any steps it deems advisable to protect MCAP’s position 
prior to that date.
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We also enclose a notice of intention to enforce security issued by MCAP under Section 244 of 
the Bankruptcy and Insolvency Act (Canada) for each of the Borrowers.

MCAP expressly reserves its rights and remedies with respect to any defaults that shall now 
exist or hereafter arise under the Commitment Letter and the other Credit Documents.

Yours very truly,

GOWLING WLG (CANADA) LLP

per Heather Fisher
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Gowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto ON  M5X 1G5 Canada

T +1 416 862 7525
F +1 416 862 7661
gowlingwlg.com

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international 
law firm which consists of independent and autonomous entities providing 
services around the world. Our structure is explained in more detail at 
gowlingwlg.com/legal.

SCHEDULE “A”

DEFAULTS

The Borrower is in default under the Commitment Letter for, among other things, having:

1. failed to repay the loan upon the Maturity Date;

2. failed to use funds advanced under Credit Facility for the purpose of completing the 
construction of the Project and no other purpose;

3. permitted construction liens to be registered on title as follows: 

a. on August 25, 2023, Dircam Electric Limited registered a construction lien on title 
to the Real Property as Instrument No. AT6407063; 

b. on August 29, 2023, Dircam Electric Limited registered a construction lien on title 
to the Real Property as Instrument No. AT6408162; and 

c. on September 20, 2023, Plyon Forming Ltd. registered a construction lien on title 
to the Real Property as Instrument No. AT6424435; 

d. on September 22, 2023, Viola Ready Mix Inc. registered a construction lien on 
title to the Real Property as Instrument No. AT6426188; and 

e. on September 26, 2023, Myer Salit Limited registered a construction lien on title 
to the Real Property as Instrument No. AT6427885 (collectively, the 
“Construction Liens”).

4. failed to discharge the Construction Liens;

5. failed to inject additional equity into the Project once cost overruns were identified and 
presented to the Borrower;

6. failed to pay invoices issued by Westmount Guarantee Services Inc. totaling $133,667 
representing insurance premiums due and owing under the Borrower’s Excess Deposit 
Insurance policy;

7. delivering  false Certificate of Advance by Richard Ma, an authorized signing officer of 
the Borrower declaring that all funds advanced to the Borrower were used in the Project 
and paid to the parties for whom they were directed in payment of goods and services 
delivered and provided to the Project and/or fees incurred in connection with the Project;
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8. failing to pay property taxes for the months of July, August, and September;

9. there has been material adverse change in the financial condition of the Borrower and 
the Guarantors, as evidenced, inter alia, by the defaults listed in subsections 1 to 9 
above; and

10. failed to deliver to MCAP a binding Commitment Letter from Windsor Private Capital 
(“WPC”) for subordinated mezzanine financing in the amount of no less than $7,000,000. 
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SCHEDULE “B”

Amount of Indebtedness Owing as of October 2, 2023 

Principal Balance Outstanding $34,330,788.36

Accrued Interest to : October 2, 2023 $536,500.87

Other Charges : Late Interest $2,161.34

Discharge Fees $500.00

Amendment Fee $735,277.00

L/C Fees: $0.00

Cash Requirement to Collateralize Letters of Credit $2,038,499.84

Per diem rate of interest $ 8,786.28

Total Amount $37,643,727.41
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 BANKRUPTCY AND INSOLVENCY ACT

FORM 86

Notice of Intention to Enforce Security
(Rule 124)

TO: VANDYK – BACKYARD KINGS MILL LIMITED

Take notice that:

1. MCAP FINANCIAL CORPORATION, a secured creditor, intends to enforce its security 
against the following property of the insolvent persons listed above:

All of the property, assets, and undertaking charged by the security described in 
paragraph 2 of this Notice.

2. The security that is to be enforced is in the form of:

See Schedule “A”.

3. The total amount of indebtedness secured by the security as of October 2, 2023 is:

See Schedule “B”.

4. The secured creditor will not have the right to enforce the security until after the 
expiration of the ten (10) day period after this notice is sent unless the insolvent 
person(s) each consent to an earlier enforcement.

DATED at Toronto this 4th day of October, 2023

MCAP FINANCIAL CORPORATION 
BY ITS COUNSEL
GOWLING WLG (CANADA) LLP

Per:

_______________________________________
Heather Fisher
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Gowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto ON  M5X 1G5 Canada

T +1 416 862 7525
F +1 416 862 7661
gowlingwlg.com

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international 
law firm which consists of independent and autonomous entities providing 
services around the world. Our structure is explained in more detail at 
gowlingwlg.com/legal.

SCHEDULE “A”

SECURITY DOCUMENTS

1. Charge/Mortgage against the lands relating to PIN 07500-0082 (LT), in the principal amount 
of $104,500,000.00 granted by Vandyk-Backyard Kings Mill Limited and registered on 
November 26, 2020 under instrument number AT5581120 (the “Mortgaged Property”);

2. Guarantee and Postponement of Claim from John C. Vandyk in the amount of 
$40,000,000.00 plus interest and expenses, in favour of MCAP in respect of all 
indebtedness, liabilities and obligations of the Borrower;

3. Guarantee and Postponement of Claim from Vandyk-Backyard Humberside Limited in 
favour of MCAP in respect of all indebtedness, liabilities and obligations of the Borrower;

4. General Security Agreement executed by Vandyk-Backyard Kings Mill Limited in favour of 
MCAP creating a first ranking security interest in all present and after-acquired personal 
property of Vandyk-Backyard Kings Mill Limited;

5. Share Pledge Agreement from Vandyk-Backyard Kings Mill Limited in favour of MCAP in 
respect of all indebtedness, liabilities and obligations of the Borrower;

6. Comprehensive General Wrap Up Liability Insurance policy for the Mortgaged Property in an 
amount not less than $10,000,000.00 per occurrence, which must reference the Mortgaged 
Property and MCAP is to be added as an additional insured;

7. Builder’s Risk Insurance, which is satisfactory to MCAP for at least $68,000,000.00 which 
incorporates a standard mortgage clause and which names MCAP as first mortgagee and 
loss payee;

8. Indemnity Agreement executed by Vandyk-Backyard Kings Mill Limited dated as of July 7, 
2020 in respect to any Letters of Credit issued pursuant to the Commitment Letter;

9. In the event MCAP elects to hold on deposit the Borrower’s cash (the “Cash Collateral 
Account”) or term deposits, GICs or the like, from other financial institutions, to secure the 
Loan Facility generally or specifically the outstanding Letter of Credit exposure, a specific 
assignment or charge over the cash, term deposit, GIC, as the case may be, will be 
required;

10. First assignment of all condominium voting rights upon registration of the units in the 
Mortgaged Property, exercise able only in the Event of Default

11. Deposit Insurer to provide a Letter of Undertaking confirming that the Deposit Insurer shall 
execute and deliver to MCAP, a free partial discharge of its mortgage in respect of any 
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condominium unit comprising part of the Mortgaged Property, together with its appurtenant 
common interests, on or before the final closing of the unit sale transaction between the 
Borrower and the purchaser of any such unit, with payments by the Borrower to MCAP as 
described under the Partial Discharge Section. The Borrower shall be responsible for all 
legal costs required for the preparation of the requested discharge.

12. Postponement Agreement with an acceptable Deposit Insurer, regarding injection of 
purchaser deposit and security to be taken. It is acknowledged that the Deposit Insurer will 
require a first charge on purchaser deposits, however, any mortgage security will be fully 
postponed. In addition, the Deposit Insurer agrees to provide free partial discharges in 
respect to the units in the Project regardless of default. The said postponement shall also 
confirm that the Deposit Insurer will subordinate to all additional advances which may be 
required to fund any cost overruns over and above the authorized facilities.

13. Beneficial Owners Agreement wherein the BO directs the registered owner to provide 
security to MCAP and consents to same

14. Negative Pledge by Borrower and Guarantor dated July 7, 2020 to not repay any 
shareholder loans, redeem shares, pay out dividends or increase compensation to principals 
of Borrower or Guarantors until the Loan Facility has been fully repaid;

15. All other security granted to MCAP and not otherwise listed above.
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Gowling WLG (Canada) LLP
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto ON  M5X 1G5 Canada

T +1 416 862 7525
F +1 416 862 7661
gowlingwlg.com

Gowling WLG (Canada) LLP is a member of Gowling WLG, an international 
law firm which consists of independent and autonomous entities providing 
services around the world. Our structure is explained in more detail at 
gowlingwlg.com/legal.

SCHEDULE “B”

Amount of Indebtedness Owing as of October 2, 2023

Principal Balance Outstanding $34,330,788.36

Accrued Interest to : October 2, 2023 $536,500.87

Other Charges : Late Interest $2,161.34

Discharge Fees $500.00

Amendment Fee $735,277.00

L/C Fees: $0.00

Cash Requirement to Collateralize Letters of Credit $2,038,499.84

Per diem rate of interest $ 8,786.28

Total Amount $37,643,727.41
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This is Exhibit “W” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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November 22, 2023

Gowlings WLG (Canada) LLP

1 First Canadian Place, 100 King Street West, Suite 1600

Toronto, Ontario

M5X 1G5

Attention to: Susan Rosen

Payout Date:

Mortgage No. This Statement is Valid Until:

19-6493-T41

Maturity Date Bank Prime Rate: Margin:

August 1, 2023 Royal Bank Prime RB Prime + 2.00% or min of 5.70%

Borrower Name: Property Address:

Vandyk-Backyard Kings Mill Limited

Principal Balance Outstanding $34,330,788.36

Accrued Interest to : $986,469.34

Other Charges: Late Interest $10,566.84

Discharge Fees: $500.00

Amendment Fee: $585,277.00

L/C Fees: $0.00

Cash Requirement to Collateralize Letters of Credit: $2,038,499.84

Per diem rate of interest:  8,853.89$         

Total Amount $37,952,101.38

Account Holder:

Bank: Bank of Montreal

100 King Street West, Toronto, Ontario, M5X 1A3

Bank Number 001

Transit Number 00022

Account Number 1357-893

Swift Number BOFMCAM2

Prepared By: Authorized by:

Katie Lee Philip Frank

Funding Manager Sr. Director

E. & O.E.

200 King Street West, Suite 400, Toronto, Ontario, M5H 3T4

15 Neighbourhood Lane, Etobicoke, ON

November 23, 2023

The full principal amount togther with interest, fees and any applicable per diem rate of interest must be received in full in order to obtain a discharge of mortgage.

www.mcap.com

Any legal and/or other costs of providing the discharge are in addition to the amount stipulated in the above statement and shall be borne by the 

Borrower.

This statement is subject to changes to the Bench Mark Rate.  Changes to the Bench Mark Rate may result in additional funds due at the time of closing.  

Kindly consult with the undersigned to ensure the validity of the total discharge amount due.

The above statement is calculated assuming all payments due up to and including the date of discharge are made under the terms of our contract and 

honoured by the bank

November 23, 2023

INFORMATION STATEMENT

November 30, 2023

Confirmation from the Borrower or its Counsel of wired or direct deposit of funds must be sent via electronic mail to TOFunding@MCAP.com in order to ensure 

the application on funds on the appropriate business date.  Confirmations are reference the loan number and include information regarding the project name, 

wired amount, deposit slip and lot/unit closing(s). 

We request that discharge proceeds be wired or direct deposited into MCAP's account.   Funds received after 2:30 PM shall be deemed to have been made and 

received on the next business day and MCAP Financial Corporation shall be entitled to the additional per diem interest.   

Direct Deposits or Wired Discharge Funds are to be delivered to the following account:

MCAP Financial Corporation 

200 King Street West, Suite 400

Toronto, Ontario, M5H 3T4         

1 800 387-4405

Tel  416 598-2665                                 
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This is Exhibit “X” referred to in the Affidavit of Michael 
Misener sworn by Michael Misener of the City of Burlington, 
in the Regional Municipality of Halton, before me at the City 
of Toronto, in the Province of Ontario, on November 24, 2023 
in accordance with O. Reg. 431/20, Administering Oath or 
Declaration Remotely. 

 

Commissioner for Taking Affidavits (or as may be) 

HEATHER FISHER
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Court File No. CV-23-

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

B E T W E E N:

MCAP FINANCIAL CORPORATION

Applicant

and

VANDYK-BACKYARD KINGS MILL LIMITED

Respondent

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED; SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.O 1990, C.C.43, AS AMENDED; AND SECTION 68 OF THE
CONSTRUCTION ACT, R.S.O. 1990, c. C.30

CONSENT TO ACT

KSV Restructuring Inc., hereby consents to act as receiver, manager, and

construction lien trustee, over all property, assets and undertakings of Vandyk-Backyard

Kings Mill Limited, in accordance with an order substantially in the form of the

receivership order sought and included in the Application Record of MCAP Financial

Corporation.

DATED AT__________________, this _______ day of November, 2023.

KSV RESTRUCTURING INC.

Per: Noah Goldstein
Title: Managing Director

24thToronto

00710267-00CL
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 DOCSTOR: 1771742\9 

 

Court File No. CV-23-00710267-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE  

JUSTICE PENNY 

) 

) 

) 

MONDAY, THE 11th  

DAY OF DECEMBER 2023 

 

MCAP FINANCIAL CORPORATION 

Applicant 

- and - 

VANDYK-BACKYARD KINGS MILL LIMITED 

Respondent 

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY 
ACT, R.S.C. 1985, C. B-3, AS AMENDED; SECTION 101 OF THE COURTS OF 
JUSTICE ACT, R.S.O 1990, C. C.43, AS AMENDED; AND SECTION 68 OF THE 

CONSTRUCTION ACT, R.S.O. 1990, c. C.30 

ORDER 
(appointing Construction Receiver) 

THIS APPLICATION made by the Applicant for an Order pursuant to section 

243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the 

"BIA") and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended 

(the "CJA") appointing KSV Restructuring Inc. (“KSV”) as receiver and manager 

pursuant to section 243 of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 (the 

“BIA”) and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43 (the “CJA”) (in 

such capacity, the “Receiver”) without security, and Construction Lien Trustee, pursuant 

to section 68 of the Construction Act, R.S.O. 1990, c. C.30 (the “Construction Act”) (in 

such capacity, the “Construction Lien Trustee”, collectively with the Receiver, the 

“Construction Receiver”), without security, over all property, assets and undertakings of 
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- 2 - 

Vandyk-Backyard Kings Mill Limited (“Vandyk-Kings Mill” or the “Debtor”) acquired for or 

used in relation to the Debtor’s business and the Project (as defined below), was heard 

this day at 330 University Avenue, Toronto, Ontario. 

ON READING the affidavit of Michael Misener sworn November 24, 2023 and 

the Exhibits thereto and on hearing the submissions of counsel for the Applicant, 

counsel for the Respondent, counsel for KSV, and those other parties listed on the 

counsel slip, no one else appearing although duly served as appears from the affidavit 

of service of Heather Fisher sworn November 24, 2023 and on reading the consent of 

KSV to act as the Construction Receiver, 

SERVICE 

1. THIS COURT ORDERS that, if necessary, the time for service of the Notice of 

Application and the Application is hereby abridged and validated so that this Application 

is properly returnable today and hereby dispenses with further service thereof.   

APPOINTMENT OF RECEIVER 

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section 

101 of the CJA, KSV is hereby appointed Receiver, without security, of all of the assets, 

undertakings and properties of the Debtor acquired for, or used in relation to a business 

carried on by the Debtor, including all proceeds thereof (the "Property"). 

APPOINTMENT OF CONSTRUCTION LIEN TRUSTEE 

3. THIS COURT ORDERS that pursuant to section 68 of the Construction Act, KSV 

is hereby appointed Construction Lien Trustee (collectively with the Receiver, the 

Construction Receiver), without security, of the Property of the Debtor.   

CONSTRUCTION RECEIVER’S POWERS 

4. THIS COURT ORDERS that the Construction Receiver is hereby empowered 

and authorized, but not obligated, to act at once in respect of the Property and, without 

in any way limiting the generality of the foregoing, the Construction Receiver is hereby 
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- 3 - 

expressly empowered and authorized to do any of the following where the Construction 

Receiver considers it necessary or desirable:   

(a) to take possession of and exercise control over the Property and any and 

all proceeds, receipts and disbursements arising out of or from the 

Property; 

(b) to receive, preserve, and protect the Property, or any part or parts thereof, 

including, but not limited to, the changing of locks and security codes, the 

relocating of Property to safeguard it, the engaging of independent 

security personnel, the taking of physical inventories and the placement of 

such insurance coverage as may be necessary or desirable; 

(c) to manage, operate, and carry on the business of the Debtor, including the 

powers to enter into any agreements, incur any obligations in the ordinary 

course of business, cease to carry on all or any part of the business, or 

cease to perform any contracts of the Debtor; 

(d) to engage consultants, appraisers, agents, experts, auditors, accountants, 

managers, counsel and such other persons from time to time and on 

whatever basis, including on a temporary basis, to assist with the exercise 

of the Construction Receiver's powers and duties, including without 

limitation those conferred by this Order; 

(e) to purchase or lease such machinery, equipment, inventories, supplies, 

premises or other assets to continue the business of the Debtor or any 

part or parts thereof; 

(f) to receive and collect all monies and accounts now owed or hereafter 

owing to the Debtor and to exercise all remedies of the Debtor in collecting 

such monies, including, without limitation, to enforce any security held by 

the Debtor; 

(g) to settle, extend or compromise any indebtedness owing to the Debtor; 
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(h) to deal with any lien claims, trust claims, and trust funds that have been or 

may be registered or which arise in respect of the Property, including any 

part or parts thereof, and to make any required distribution(s) to any 

contractor or subcontractor of the Debtor or to or on behalf of any 

beneficiaries of any such trust funds pursuant to section 85 of the 

Construction Act; 

(i) to execute, assign, issue and endorse documents of whatever nature in 

respect of any of the Property, whether in the Construction Receiver's 

name or in the name and on behalf of the Debtor, for any purpose 

pursuant to this Order; 

(j) to initiate, prosecute and continue the prosecution of any and all  

proceedings and to defend all proceedings now pending or hereafter 

instituted with respect to the Debtor, the Property or the Construction 

Receiver, and to settle or compromise any such proceedings. The 

authority hereby conveyed shall extend to such appeals or applications for 

judicial review in respect of any order or judgment pronounced in any such 

proceeding; 

(k) to market any or all of the Property, including advertising and soliciting 

offers in respect of the Property or any part or parts thereof and 

negotiating such terms and conditions of sale as the Construction 

Receiver in its discretion may deem appropriate; 

(l) to sell, convey, transfer, lease or assign the Property or any part or parts 

thereof out of the ordinary course of business, 

i. without the approval of this Court in respect of any transaction not 

exceeding $50,000, provided that the aggregate consideration for 

all such transactions does not exceed $100,000; and 
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ii. with the approval of this Court in respect of any transaction in which 

the purchase price or the aggregate purchase price exceeds the 

applicable amount set out in the preceding clause; 

 and in each such case notice under subsection 63(4) of the Ontario 

Personal Property Security Act or section 31 of the Ontario Mortgages Act, 

as the case may be, shall not be required;  

(m) to apply for any vesting order or other orders necessary to convey the 

Property or any part or parts thereof to a purchaser or purchasers thereof, 

free and clear of any liens or encumbrances affecting such Property;    

(n) to report to, meet with and discuss with such affected Persons (as defined 

below) as the Construction Receiver deems appropriate on all matters 

relating to the Property and the receivership, and to share information, 

subject to such terms as to confidentiality as the Construction Receiver 

deems advisable; 

(o) to register a copy of this Order and any other Orders in respect of the 

Property against title to any of  the Property; 

(p) to apply for any permits, licences, approvals or permissions as may be 

required by any governmental authority and any renewals thereof for and 

on behalf of and, if thought desirable by the Construction Receiver, in the 

name of the Debtor; 

(q) to enter into agreements with any trustee in bankruptcy appointed in 

respect of the Debtor, including, without limiting the generality of the 

foregoing, the ability to enter into occupation agreements for any property 

owned or leased by the Debtor;  

(r) to exercise any shareholder, partnership, joint venture or other rights 

which the Debtor may have;  
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(s) to exercise the powers provided by section 68(2) of the Construction Act; 

and 

(t) to take any steps reasonably incidental to the exercise of these powers or 

the performance of any statutory obligations. 

and in each case where the Construction Receiver takes any such actions or steps, it 

shall be exclusively authorized and empowered to do so, to the exclusion of all other 

Persons (as defined below), including the Debtor, and without interference from any 

other Person. 

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE CONSTRUCTION 
RECEIVER 

5. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former 

directors, officers, employees, agents, accountants, legal counsel and shareholders, 

and all other persons acting on its instructions or behalf, and (iii) all other individuals, 

firms, corporations, governmental bodies or agencies, or other entities having notice of 

this Order (all of the foregoing, collectively, being "Persons" and each being a "Person") 

shall forthwith advise the Construction Receiver of the existence of any Property in such 

Person's possession or control, shall grant immediate and continued access to the 

Property to the Construction Receiver, and shall deliver all such Property to the 

Construction Receiver upon the Construction Receiver's request.  

6. THIS COURT ORDERS that all Persons shall forthwith advise the Construction 

Receiver of the existence of any books, documents, securities, contracts, orders, 

corporate and accounting records, and any other papers, records and information of any 

kind related to the business or affairs of the Debtor, and any computer programs, 

computer tapes, computer disks, or other data storage media containing any such 

information (the foregoing, collectively, the "Records") in that Person's possession or 

control, and shall provide to the Construction Receiver or permit the Construction 

Receiver to make, retain and take away copies thereof and grant to the Construction 

Receiver unfettered access to and use of accounting, computer, software and physical 

facilities relating thereto, provided however that nothing in this paragraph 6 or in 
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paragraph 7 of this Order shall require the delivery of Records, or the granting of access 

to Records, which may not be disclosed or provided to the Construction Receiver due to 

the privilege attaching to solicitor-client communication or due to statutory provisions 

prohibiting such disclosure. 

7. THIS COURT ORDERS that if any Records are stored or otherwise contained on 

a computer or other electronic system of information storage, whether by independent 

service provider or otherwise, all Persons in possession or control of such Records shall 

forthwith give unfettered access to the Construction Receiver for the purpose of allowing 

the Construction Receiver to recover and fully copy all of the information contained 

therein whether by way of printing the information onto paper or making copies of 

computer disks or such other manner of retrieving and copying the information as the 

Construction Receiver in its discretion deems expedient, and shall not alter, erase or 

destroy any Records without the prior written consent of the Construction Receiver.  

Further, for the purposes of this paragraph, all Persons shall provide the Construction 

Receiver with all such assistance in gaining immediate access to the information in the 

Records as the Construction Receiver may in its discretion require including providing 

the Construction Receiver with instructions on the use of any computer or other system 

and providing the Construction Receiver with any and all access codes, account names 

and account numbers that may be required to gain access to the information. 

8. THIS  COURT ORDERS that the Construction Receiver shall provide each of the 

relevant landlords with notice of the Construction Receiver’s intention to remove any 

fixtures from any leased premises at least seven (7) days prior to the date of the 

intended removal.  The relevant landlord shall be entitled to have a representative 

present in the leased premises to observe such removal and, if the landlord disputes the 

Construction Receiver’s entitlement to remove any such fixture under the provisions of 

the lease, such fixture shall remain on the premises and shall be dealt with as agreed 

between any applicable secured creditors, such landlord and the Construction Receiver, 

or by further Order of this Court upon application by the Construction Receiver on at 

least two (2) days notice to such landlord and any such secured creditors. 
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NO PROCEEDINGS AGAINST THE CONSTRUCTION RECEIVER 

9. THIS COURT ORDERS that no proceeding or enforcement process in any court 

or tribunal (each, a "Proceeding"), shall be commenced or continued against the 

Construction Receiver except with the written consent of the Construction Receiver or 

with leave of this Court.    

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY 

10. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor or 

the Property shall be commenced or continued except with the written consent of the 

Construction Receiver or with leave of this Court and any and all Proceedings currently 

under way against or in respect of the Debtor or the Property are hereby stayed and 

suspended pending further Order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

11. THIS COURT ORDERS that all rights and remedies against the Debtor, the 

Construction Receiver, or affecting the Property, are hereby stayed and suspended 

except with the written consent of the Construction Receiver or leave of this Court, 

provided however that this stay and suspension does not apply in respect of any 

"eligible financial contract" as defined in the BIA, and further provided that nothing in 

this paragraph shall (i) empower the Construction Receiver or the Debtor to carry on 

any business which the Debtor is not lawfully entitled to carry on, (ii) exempt the 

Construction Receiver or the Debtor from compliance with statutory or regulatory 

provisions relating to health, safety or the environment, (iii) prevent the filing of any 

registration to preserve or perfect a security interest, or (iv) prevent the registration of a 

claim for lien. 

NO INTERFERENCE WITH THE CONSTRUCTION RECEIVER 

12. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, 

interfere with, repudiate, terminate or cease to perform any right, renewal right, contract, 

agreement, licence or permit in favour of or held by the Debtor, without written consent 

of the Construction Receiver or leave of this Court. 
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CONTINUATION OF SERVICES 

13. THIS COURT ORDERS that all Persons having oral or written agreements with 

the Debtor or statutory or regulatory mandates for the supply of goods and/or services, 

including without limitation, all computer software, communication and other data 

services, centralized banking services, payroll services, insurance, transportation 

services, utility or other services to the Debtor are hereby restrained until further Order 

of this Court from discontinuing, altering, interfering with or terminating the supply of 

such goods or services as may be required by the Construction Receiver, and that the 

Construction Receiver shall be entitled to the continued use of the Debtor's current 

telephone numbers, facsimile numbers, internet addresses and domain names, 

provided in each case that the normal prices or charges for all such goods or services 

received after the date of this Order are paid by the Construction Receiver in 

accordance with normal payment practices of the Debtor or such other practices as may 

be agreed upon by the supplier or service provider and the Construction Receiver, or as 

may be ordered by this Court.   

CONSTRUCTION RECEIVER TO HOLD FUNDS 

14. THIS COURT ORDERS that all funds, monies, cheques, instruments, and other 

forms of payments received or collected by the Construction Receiver from and after the 

making of this Order from any source whatsoever, including without limitation the sale of 

all or any of the Property and the collection of any accounts receivable in whole or in 

part, whether in existence on the date of this Order or hereafter coming into existence, 

shall be deposited into one or more new accounts to be opened by the Construction 

Receiver in its capacity as Receiver (the "Post Receivership Accounts") and as 

Construction Lien Trustee (the “Post Construction Lien Trustee Accounts”) and the 

monies standing to the credit of such Post Receivership Accounts and Post 

Construction Lien Trustee Accounts from time to time, net of any disbursements 

provided for herein, shall be held by the Construction Receiver to be paid in accordance 

with the terms of this Order or any further Order of this Court.  
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EMPLOYEES 

15. THIS COURT ORDERS that all employees of the Debtor shall remain the 

employees of the Debtor until such time as the Construction Receiver, on the Debtor's 

behalf, may terminate the employment of such employees.  The Construction Receiver 

shall not be liable for any employee-related liabilities, including any successor employer 

liabilities as provided for in section 14.06(1.2) of the BIA, other than such amounts as 

the Construction Receiver may specifically agree in writing to pay, or in respect of its 

obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act. 

PIPEDA 

16. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal 

Information Protection and Electronic Documents Act, the Construction Receiver shall 

disclose personal information of identifiable individuals to prospective purchasers or 

bidders for the Property and to their advisors, but only to the extent desirable or 

required to negotiate and attempt to complete one or more sales of the Property (each, 

a "Sale").  Each prospective purchaser or bidder to whom such personal information is 

disclosed shall maintain and protect the privacy of such information and limit the use of 

such information to its evaluation of the Sale, and if it does not complete a Sale, shall 

return all such information to the Construction Receiver, or in the alternative destroy all 

such information.  The purchaser of any Property shall be entitled to continue to use the 

personal information provided to it, and related to the Property purchased, in a manner 

which is in all material respects identical to the prior use of such information by the 

Debtor, and shall return all other personal information to the Construction Receiver, or 

ensure that all other personal information is destroyed.  

LIMITATION ON ENVIRONMENTAL LIABILITIES 

17. THIS COURT ORDERS that nothing herein contained shall require the 

Construction Receiver to occupy or to take control, care, charge, possession or 

management (separately and/or collectively, "Possession") of any of the Property that 

might be environmentally contaminated, might be a pollutant or a contaminant, or might 
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cause or contribute to a spill, discharge, release or deposit of a substance contrary to 

any federal, provincial or other law respecting the protection, conservation, 

enhancement, remediation or rehabilitation of the environment or relating to the disposal 

of waste or other contamination including, without limitation, the Canadian 

Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario 

Water Resources Act, or the Ontario Occupational Health and Safety Act and 

regulations thereunder (the "Environmental Legislation"), provided however that nothing 

herein shall exempt the Construction Receiver from any duty to report or make 

disclosure imposed by applicable Environmental Legislation.  The Construction 

Receiver shall not, as a result of this Order or anything done in pursuance of the 

Construction Receiver's duties and powers under this Order, be deemed to be in 

Possession of any of the Property within the meaning of any Environmental Legislation, 

unless it is actually in possession.   

LIMITATION ON THE CONSTRUCTION RECEIVER’S LIABILITY 

18. THIS COURT ORDERS that the Construction Receiver shall incur no liability or 

obligation as a result of its appointment or the carrying out the provisions of this Order, 

save and except for any gross negligence or wilful misconduct on its part, or in respect 

of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner 

Protection Program Act.  Nothing in this Order shall derogate from the protections 

afforded the Construction Receiver by section 14.06 of the BIA or by any other 

applicable legislation.  

CONSTRUCTION RECEIVER'S ACCOUNTS 

19. THIS COURT ORDERS that the Construction Receiver and counsel to the 

Construction Receiver shall be paid their reasonable fees and disbursements, in each 

case at their standard rates and charges unless otherwise ordered by the Court on the 

passing of accounts, and that the Construction Receiver and counsel to the 

Construction Receiver shall be entitled to and are hereby granted a charge (the 

"Construction Receiver's Charge") on the Property, as security for such fees and 

disbursements, both before and after the making of this Order in respect of these 
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proceedings, and that the Construction Receiver's Charge shall form a first charge on 

the Property in priority to all security interests, trusts, liens, charges and encumbrances, 

statutory or otherwise, in favour of any Person, but subject to sections 14.06(7), 81.4(4), 

and 81.6(2) of the BIA.1   

20. THIS COURT ORDERS that the Construction Receiver and its legal counsel 

shall pass its accounts from time to time, and for this purpose the accounts of the 

Construction Receiver and its legal counsel are hereby referred to a judge of the 

Commercial List of the Ontario Superior Court of Justice. 

21. THIS COURT ORDERS that prior to the passing of its accounts, the Construction 

Receiver shall be at liberty from time to time to apply reasonable amounts, out of the 

monies in its hands, against its fees and disbursements, including legal fees and 

disbursements, incurred at the standard rates and charges of the Construction Receiver 

or its counsel, and such amounts shall constitute advances against its remuneration and 

disbursements when and as approved by this Court. 

FUNDING OF THE RECEIVERSHIP & CONSTRUCTION LIEN TRUSTEESHIP 

22. THIS COURT ORDERS that the Construction Receiver be at liberty and it is 

hereby empowered to borrow by way of a revolving credit or otherwise, such monies 

from time to time as it may consider necessary or desirable, provided that the 

outstanding principal amount does not exceed $500,000 (or such greater amount as this 

Court may by further Order authorize) at any time, at such rate or rates of interest as it 

deems advisable for such period or periods of time as it may arrange, for the purpose of 

funding the exercise of the powers and duties conferred upon the Construction Receiver 

by this Order, including interim expenditures.  The whole of the Property shall be and is 

hereby charged by way of a fixed and specific charge (the "Construction Receiver's 

Borrowings Charge") as security for the payment of the monies borrowed, together with 

interest and charges thereon, in priority to all security interests, trusts, liens, charges 
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and encumbrances, statutory or otherwise, in favour of any Person, but subordinate in 

priority to the Construction Receiver’s Charge and the charges as set out in sections 

14.06(7), 81.4(4), and 81.6(2) of the BIA. 

23. THIS COURT ORDERS that neither the Construction Receiver's Borrowings 

Charge nor any other security granted by the Construction Receiver in connection with 

its borrowings under this Order shall be enforced without leave of this Court. 

24. THIS COURT ORDERS that the Construction Receiver is at liberty and 

authorized to issue certificates substantially in the form annexed as Schedule "A" hereto 

(the "Construction Receiver’s Certificates") for any amount borrowed by it pursuant to 

this Order. 

25. THIS COURT ORDERS that the monies from time to time borrowed by the 

Construction Receiver pursuant to this Order or any further order of this Court and any 

and all Construction Receiver’s Certificates evidencing the same or any part thereof 

shall rank on a pari passu basis, unless otherwise agreed to by the holders of any prior 

issued Construction Receiver's Certificates.  

SERVICE AND NOTICE 

26. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the 

“Protocol”) is approved and adopted by reference herein and, in this proceeding, the 

service of documents made in accordance with the Protocol (which can be found on the 

Commercial List website at https://www.ontariocourts.ca/scj/practice/regional-practice-

directions/eservice-commercial/) shall be valid and effective service.  Subject to Rule 

17.05 this Order shall constitute an order for substituted service pursuant to Rule 16.04 

of the Rules of Civil Procedure. Subject to Rule 3.01(d) of the Rules of Civil Procedure 

and paragraph 21 of the Protocol, service of documents in accordance with the Protocol 

will be effective on transmission.  This Court further orders that a Case Website shall be 

established in accordance with the Protocol with the following URL ‘<@>’. 

27. THIS COURT ORDERS that if the service or distribution of documents in 

accordance with the Protocol is not practicable, the Construction Receiver is at liberty to 
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serve or distribute this Order, any other materials and orders in these proceedings, any 

notices or other correspondence, by forwarding true copies thereof by prepaid ordinary 

mail, courier, personal delivery or facsimile transmission to the Debtor's creditors or 

other interested parties at their respective addresses as last shown on the records of 

the Debtor and that any such service or distribution by courier, personal delivery or 

facsimile transmission shall be deemed to be received on the next business day 

following the date of forwarding thereof, or if sent by ordinary mail, on the third business 

day after mailing. 

GENERAL 

28. THIS COURT ORDERS that the Construction Receiver may from time to time 

apply to this Court for advice and directions in the discharge of its powers and duties 

hereunder. 

29. THIS COURT ORDERS that nothing in this Order shall prevent the Construction 

Receiver from acting as a trustee in bankruptcy of the Debtor. 

30. THIS COURT HEREBY REQUESTS the aid and recognition of any court, 

tribunal, regulatory or administrative body having jurisdiction in Canada or in the United 

States to give effect to this Order and to assist the Construction Receiver and its agents 

in carrying out the terms of this Order.  All courts, tribunals, regulatory and 

administrative bodies are hereby respectfully requested to make such orders and to 

provide such assistance to the Construction Receiver, as an officer of this Court, as 

may be necessary or desirable to give effect to this Order or to assist the Construction 

Receiver and its agents in carrying out the terms of this Order.  

31. THIS COURT ORDERS that the Construction Receiver be at liberty and is 

hereby authorized and empowered to apply to any court, tribunal, regulatory or 

administrative body, wherever located, for the recognition of this Order and for 

assistance in carrying out the terms of this Order, and that the Construction Receiver is 

authorized and empowered to act as a representative in respect of the within 

proceedings for the purpose of having these proceedings recognized in a jurisdiction 

outside Canada. 
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32. THIS COURT ORDERS that the Applicant shall have its costs of this Application, 

up to and including entry and service of this Order, provided for by the terms of the 

Applicant’s security or, if not so provided by the Applicant's security, then on a 

substantial indemnity basis to be paid by the Construction Receiver from the Debtor's 

estate with such priority and at such time as this Court may determine. 

33. THIS COURT ORDERS that any interested party may apply to this Court to vary 

or amend this Order on not less than seven (7) days' notice to the Construction 

Receiver and to any other party likely to be affected by the order sought or upon such 

other notice, if any, as this Court may order. 

 

________________________________________
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SCHEDULE "A" 

CONSTRUCTION RECEIVER CERTIFICATE 

CERTIFICATE NO. ______________ 

AMOUNT $_____________________ 

1. THIS IS TO CERTIFY that KSV Restructuring Inc. (“KSV”), the receiver, manager 

and construction lien trustee (the "Construction Receiver") of the assets, undertakings 

and properties of Vandyk-Backyard Kings Mill Limited (“Vandyk-Kings Mill”) acquired 

for, or used in relation to a business carried on by the Debtor, including all proceeds 

thereof (collectively, the “Property”) appointed by Order of the Ontario Superior Court of 

Justice (Commercial List) (the "Court") dated the 11th day of December, 2023 (the 

"Order") made in an action having Court file number CV-23-00710267-00CL, has 

received as such Construction Receiver from the holder of this certificate (the "Lender") 

the principal sum of $___________, being part of the total principal sum of 

$___________ which the Construction Receiver is authorized to borrow under and 

pursuant to the Order. 

2. The principal sum evidenced by this certificate is payable on demand by the 

Lender with interest thereon calculated and compounded [daily][monthly not in advance 

on the _______ day of each month] after the date hereof at a notional rate per annum 

equal to the rate of ______ per cent above the prime commercial lending rate of Bank of 

_________ from time to time. 

3. Such principal sum with interest thereon is, by the terms of the Order, together 

with the principal sums and interest thereon of all other certificates issued by the 

Construction Receiver pursuant to the Order or to any further order of the Court, a 

charge upon the whole of the Property, in priority to the security interests of any other 

person, but subject to the priority of the charges set out in the Order and in the 

Bankruptcy and Insolvency Act, and the right of the Construction Receiver to indemnify 

itself out of such Property in respect of its remuneration and expenses. 
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4. All sums payable in respect of principal and interest under this certificate are 

payable at the main office of the Lender at Toronto, Ontario. 

5. Until all liability in respect of this certificate has been terminated, no certificates 

creating charges ranking or purporting to rank in priority to this certificate shall be issued 

by the Construction Receiver to any person other than the holder of this certificate 

without the prior written consent of the holder of this certificate. 

6. The charge securing this certificate shall operate so as to permit the Construction 

Receiver to deal with the Property as authorized by the Order and as authorized by any 

further or other order of the Court. 

7. The Construction Receiver does not undertake, and it is not under any personal 

liability, to pay any sum in respect of which it may issue certificates under the terms of 

the Order. 

DATED the _____ day of ______________, 20__. 

 

 KSV Restructuring Inc., solely in its capacity 
as Construction Receiver of the Property, 
and not in its personal capacity  

  Per:  

   Name: 

   Title:  
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DOCSTOR: 1771742\9

PLAINTIFF1

Plaintiff

MCAP FINANCIAL CORPORATION

Applicant

- and -

DEFENDANT

Defendant

VANDYK-BACKYARD KINGS MILL LIMITED

Respondent

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, C. B-3, AS AMENDED; SECTION 101 OF THE COURTS OF
JUSTICE ACT, R.S.O 1990, C. C.43, AS AMENDED; AND SECTION 68 OF THE

CONSTRUCTION ACT, R.S.O. 1990, c. C.30

ORDER
(appointing Receiver)

THE HONOURABLE

JUSTICE      PENNY

)

)

)

Revised: January 21, 2014
s.243(1) BIA (National Receiver) and s. 101 CJA (Ontario) Receiver

Court File No.      CV-23-00710267-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

WEEKDAYMONDAY, THE #11th

DAY OF MONTH,DECEMBER

20YR2023

1 The Model Order Subcommittee notes that a receivership proceeding may be commenced by action or by
application.  This model order is drafted on the basis that the receivership proceeding is commenced by way of an
action.
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THIS MOTIONAPPLICATION made by the Plaintiff2Applicant for an Order

pursuant to section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,

as amended (the "BIA") and section 101 of the Courts of Justice Act, R.S.O. 1990, c.

C.43, as amended (the "CJA") appointing [RECEIVER'S NAME]KSV Restructuring Inc.

(“KSV”) as receiver [and manager] pursuant to section 243 of the Bankruptcy and

Insolvency Act, R.S.C., 1985, c. B-3 (the “BIA”) and section 101 of the Courts of Justice

Act, R.S.O. 1990, c. C.43 (the “CJA”) (in such capacitiescapacity, the "“Receiver"”)

without security, ofand Construction Lien Trustee, pursuant to section 68 of the

Construction Act, R.S.O. 1990, c. C.30 (the “Construction Act”) (in such capacity, the

“Construction Lien Trustee”, collectively with the Receiver, the “Construction Receiver”),

without security, over all of theproperty, assets, and undertakings and properties of

[DEBTOR'S NAME] (of Vandyk-Backyard Kings Mill Limited (“Vandyk-Kings Mill” or the

"“Debtor"”) acquired for, or used in relation to athe Debtor’s business carried on byand

the DebtorProject (as defined below), was heard this day at 330 University Avenue,

Toronto, Ontario.

ON READING the affidavit of [NAME]Michael Misener sworn [DATE]November

24, 2023 and the Exhibits thereto and on hearing the submissions of counsel for

[NAMES]the Applicant, counsel for the Respondent, counsel for KSV, and those other

parties listed on the counsel slip, no one else appearing for [NAME] although duly

served as appears from the affidavit of service of [NAME]Heather Fisher sworn

[DATE]November 24, 2023 and on reading the consent of  [RECEIVER'S NAME]KSV to

act as the Construction Receiver,

SERVICE

1. THIS COURT ORDERS that, if necessary, the time for service of the Notice of

MotionApplication and the MotionApplication is hereby abridged and validated3 so that

2 Section 243(1) of the BIA provides that the Court may appoint a receiver "on application by a secured creditor".

3 If service is effected in a manner other than as authorized by the Ontario Rules of Civil Procedure, an order
validating irregular service is required pursuant to Rule 16.08 of the Rules of Civil Procedure and may be granted in
appropriate circumstances.
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this motionApplication is properly returnable today and hereby dispenses with further

service thereof.

APPOINTMENT OF RECEIVER

2. THIS COURT ORDERS that pursuant to section 243(1) of the BIA and section

101 of the CJA, [RECEIVER'S NAME]KSV is hereby appointed Receiver, without

security, of all of the assets, undertakings and properties of the Debtor acquired for, or

used in relation to a business carried on by the Debtor, including all proceeds thereof

(the "Property").

APPOINTMENT OF CONSTRUCTION LIEN TRUSTEE

3. THIS COURT ORDERS that pursuant to section 68 of the Construction Act, KSV

is hereby appointed Construction Lien Trustee (collectively with the Receiver, the

Construction Receiver), without security, of the Property of the Debtor.

CONSTRUCTION RECEIVER’S POWERS

4. 3. THIS COURT ORDERS that the Construction Receiver is hereby empowered

and authorized, but not obligated, to act at once in respect of the Property and, without

in any way limiting the generality of the foregoing, the Construction Receiver is hereby

expressly empowered and authorized to do any of the following where the Construction

Receiver considers it necessary or desirable:

(a) to take possession of and exercise control over the Property and any and

all proceeds, receipts and disbursements arising out of or from the

Property;

(b) to receive, preserve, and protect the Property, or any part or parts thereof,

including, but not limited to, the changing of locks and security codes, the

relocating of Property to safeguard it, the engaging of independent

security personnel, the taking of physical inventories and the placement of

such insurance coverage as may be necessary or desirable;
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(c) to manage, operate, and carry on the business of the Debtor, including

the powers to enter into any agreements, incur any obligations in the

ordinary course of business, cease to carry on all or any part of the

business, or cease to perform any contracts of the Debtor;

(d) to engage consultants, appraisers, agents, experts, auditors, accountants,

managers, counsel and such other persons from time to time and on

whatever basis, including on a temporary basis, to assist with the exercise

of the Construction Receiver's powers and duties, including without

limitation those conferred by this Order;

(e) to purchase or lease such machinery, equipment, inventories, supplies,

premises or other assets to continue the business of the Debtor or any

part or parts thereof;

(f) to receive and collect all monies and accounts now owed or hereafter

owing to the Debtor and to exercise all remedies of the Debtor in

collecting such monies, including, without limitation, to enforce any

security held by the Debtor;

(g) to settle, extend or compromise any indebtedness owing to the Debtor;

(h) to deal with any lien claims, trust claims, and trust funds that have been or

may be registered or which arise in respect of the Property, including any

part or parts thereof, and to make any required distribution(s) to any

contractor or subcontractor of the Debtor or to or on behalf of any

beneficiaries of any such trust funds pursuant to section 85 of the

Construction Act;

(i) (h) to execute, assign, issue and endorse documents of whatever nature

in respect of any of the Property, whether in the Construction Receiver's

name or in the name and on behalf of the Debtor, for any purpose

pursuant to this Order;

366



- 5 -

(j) (i) to initiate, prosecute and continue the prosecution of any and all

proceedings and to defend all proceedings now pending or hereafter

instituted with respect to the Debtor, the Property or the Construction

Receiver, and to settle or compromise any such proceedings.4 The

authority hereby conveyed shall extend to such appeals or applications for

judicial review in respect of any order or judgment pronounced in any

such proceeding;

(k) (j) to market any or all of the Property, including advertising and soliciting

offers in respect of the Property or any part or parts thereof and

negotiating such terms and conditions of sale as the Construction

Receiver in its discretion may deem appropriate;

(l) (k) to sell, convey, transfer, lease or assign the Property or any part or

parts thereof out of the ordinary course of business,

i. (i) without the approval of this Court in respect of any transaction

not exceeding $________50,000, provided that the aggregate

consideration for all such transactions does not exceed

$__________100,000; and

ii. (ii) with the approval of this Court in respect of any transaction in

which the purchase price or the aggregate purchase price exceeds

the applicable amount set out in the preceding clause;

and in each such case notice under subsection 63(4) of the Ontario

Personal Property Security Act, [ or section 31 of the Ontario Mortgages

4 This model order does not include specific authority permitting the Receiver to either file an assignment in
bankruptcy on behalf of the Debtor, or to consent to the making of a bankruptcy order against the Debtor.  A
bankruptcy may have the effect of altering the priorities among creditors, and therefore the specific authority of the
Court should be sought if the Receiver wishes to take one of these steps.
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Act, as the case may be,]5 shall not be required, and in each case the Ontario

Bulk Sales Act shall not apply.;

(m) (l) to apply for any vesting order or other orders necessary to convey the

Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;

(n) (m) to report to, meet with and discuss with such affected Persons (as

defined below) as the Construction Receiver deems appropriate on all

matters relating to the Property and the receivership, and to share

information, subject to such terms as to confidentiality as the Construction

Receiver deems advisable;

(o) (n) to register a copy of this Order and any other Orders in respect of the

Property against title to any of  the Property;

(p) (o) to apply for any permits, licences, approvals or permissions as may be

required by any governmental authority and any renewals thereof for and

on behalf of and, if thought desirable by the Construction Receiver, in the

name of the Debtor;

(q) (p) to enter into agreements with any trustee in bankruptcy appointed in

respect of the Debtor, including, without limiting the generality of the

foregoing, the ability to enter into occupation agreements for any property

owned or leased by the Debtor;

(r) (q) to exercise any shareholder, partnership, joint venture or other rights

which the Debtor may have;

(s) to exercise the powers provided by section 68(2) of the Construction Act;

and

5 If the Receiver will be dealing with assets in other provinces, consider adding references to applicable statutes in
other provinces.  If this is done, those statutes must be reviewed to ensure that the Receiver is exempt from or can be
exempted from such notice periods, and further that the Ontario Court has the jurisdiction to grant such an
exemption.
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(t) (r) to take any steps reasonably incidental to the exercise of these powers

or the performance of any statutory obligations.

and in each case where the Construction Receiver takes any such actions or steps, it

shall be exclusively authorized and empowered to do so, to the exclusion of all other

Persons (as defined below), including the Debtor, and without interference from any

other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE CONSTRUCTION
RECEIVER

5. 4. THIS COURT ORDERS that (i) the Debtor, (ii) all of its current and former

directors, officers, employees, agents, accountants, legal counsel and shareholders,

and all other persons acting on its instructions or behalf, and (iii) all other individuals,

firms, corporations, governmental bodies or agencies, or other entities having notice of

this Order (all of the foregoing, collectively, being "Persons" and each being a "Person")

shall forthwith advise the Construction Receiver of the existence of any Property in

such Person's possession or control, shall grant immediate and continued access to the

Property to the Construction Receiver, and shall deliver all such Property to the

Construction Receiver upon the Construction Receiver's request.

6. 5. THIS COURT ORDERS that all Persons shall forthwith advise the

Construction Receiver of the existence of any books, documents, securities, contracts,

orders, corporate and accounting records, and any other papers, records and

information of any kind related to the business or affairs of the Debtor, and any

computer programs, computer tapes, computer disks, or other data storage media

containing any such information (the foregoing, collectively, the "Records") in that

Person's possession or control, and shall provide to the Construction Receiver or permit

the Construction Receiver to make, retain and take away copies thereof and grant to

the Construction Receiver unfettered access to and use of accounting, computer,

software and physical facilities relating thereto, provided however that nothing in this

paragraph 56 or in paragraph 67 of this Order shall require the delivery of Records, or

the granting of access to Records, which may not be disclosed or provided to the
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Construction Receiver due to the privilege attaching to solicitor-client communication or

due to statutory provisions prohibiting such disclosure.

7. 6. THIS COURT ORDERS that if any Records are stored or otherwise contained

on a computer or other electronic system of information storage, whether by

independent service provider or otherwise, all Persons in possession or control of such

Records shall forthwith give unfettered access to the Construction Receiver for the

purpose of allowing the Construction Receiver to recover and fully copy all of the

information contained therein whether by way of printing the information onto paper or

making copies of computer disks or such other manner of retrieving and copying the

information as the Construction Receiver in its discretion deems expedient, and shall

not alter, erase or destroy any Records without the prior written consent of the

Construction Receiver.  Further, for the purposes of this paragraph, all Persons shall

provide the Construction Receiver with all such assistance in gaining immediate access

to the information in the Records as the Construction Receiver may in its discretion

require including providing the Construction Receiver with instructions on the use of any

computer or other system and providing the Construction Receiver with any and all

access codes, account names and account numbers that may be required to gain

access to the information.

8. 7. THIS  COURT ORDERS that the Construction Receiver shall provide each of

the relevant landlords with notice of the Construction Receiver’s intention to remove

any fixtures from any leased premises at least seven (7) days prior to the date of the

intended removal.  The relevant landlord shall be entitled to have a representative

present in the leased premises to observe such removal and, if the landlord disputes

the Construction Receiver’s entitlement to remove any such fixture under the provisions

of the lease, such fixture shall remain on the premises and shall be dealt with as

agreed between any applicable secured creditors, such landlord and the Construction

Receiver, or by further Order of this Court upon application by the Construction

Receiver on at least two (2) days notice to such landlord and any such secured

creditors.

NO PROCEEDINGS AGAINST THE CONSTRUCTION RECEIVER
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9. 8. THIS COURT ORDERS that no proceeding or enforcement process in any

court or tribunal (each, a "Proceeding"), shall be commenced or continued against the

Construction Receiver except with the written consent of the Construction Receiver or

with leave of this Court.

NO PROCEEDINGS AGAINST THE DEBTOR OR THE PROPERTY

10. 9. THIS COURT ORDERS that no Proceeding against or in respect of the Debtor

or the Property shall be commenced or continued except with the written consent of the

Construction Receiver or with leave of this Court and any and all Proceedings currently

under way against or in respect of the Debtor or the Property are hereby stayed and

suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

11. 10. THIS COURT ORDERS that all rights and remedies against the Debtor, the

Construction Receiver, or affecting the Property, are hereby stayed and suspended

except with the written consent of the Construction Receiver or leave of this Court,

provided however that this stay and suspension does not apply in respect of any

"eligible financial contract" as defined in the BIA, and further provided that nothing in

this paragraph shall (i) empower the Construction Receiver or the Debtor to carry on

any business which the Debtor is not lawfully entitled to carry on, (ii) exempt the

Construction Receiver or the Debtor from compliance with statutory or regulatory

provisions relating to health, safety or the environment, (iii) prevent the filing of any

registration to preserve or perfect a security interest, or (iv) prevent the registration of a

claim for lien.

NO INTERFERENCE WITH THE CONSTRUCTION RECEIVER

12. 11. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter,

interfere with, repudiate, terminate or cease to perform any right, renewal right,

contract, agreement, licence or permit in favour of or held by the Debtor, without written

consent of the Construction Receiver or leave of this Court.
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CONTINUATION OF SERVICES

13. 12. THIS COURT ORDERS that all Persons having oral or written agreements

with the Debtor or statutory or regulatory mandates for the supply of goods and/or

services, including without limitation, all computer software, communication and other

data services, centralized banking services, payroll services, insurance, transportation

services, utility or other services to the Debtor are hereby restrained until further Order

of this Court from discontinuing, altering, interfering with or terminating the supply of

such goods or services as may be required by the Construction Receiver, and that the

Construction Receiver shall be entitled to the continued use of the Debtor's current

telephone numbers, facsimile numbers, internet addresses and domain names,

provided in each case that the normal prices or charges for all such goods or services

received after the date of this Order are paid by the Construction Receiver in

accordance with normal payment practices of the Debtor or such other practices as

may be agreed upon by the supplier or service provider and the Construction Receiver,

or as may be ordered by this Court.

CONSTRUCTION RECEIVER TO HOLD FUNDS

14. 13. THIS COURT ORDERS that all funds, monies, cheques, instruments, and

other forms of payments received or collected by the Construction Receiver from and

after the making of this Order from any source whatsoever, including without limitation

the sale of all or any of the Property and the collection of any accounts receivable in

whole or in part, whether in existence on the date of this Order or hereafter coming into

existence, shall be deposited into one or more new accounts to be opened by the

Construction Receiver in its capacity as Receiver (the "Post Receivership Accounts")

and as Construction Lien Trustee (the “Post Construction Lien Trustee Accounts”) and

the monies standing to the credit of such Post Receivership Accounts and Post

Construction Lien Trustee Accounts from time to time, net of any disbursements

provided for herein, shall be held by the Construction Receiver to be paid in accordance

with the terms of this Order or any further Order of this Court.
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EMPLOYEES

15. 14. THIS COURT ORDERS that all employees of the Debtor shall remain the

employees of the Debtor until such time as the Construction Receiver, on the Debtor's

behalf, may terminate the employment of such employees.  The Construction Receiver

shall not be liable for any employee-related liabilities, including any successor employer

liabilities as provided for in section 14.06(1.2) of the BIA, other than such amounts as

the Construction Receiver may specifically agree in writing to pay, or in respect of its

obligations under sections 81.4(5) or 81.6(3) of the BIA or under the Wage Earner

Protection Program Act.

PIPEDA

16. 15. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada

Personal Information Protection and Electronic Documents Act, the Construction

Receiver shall disclose personal information of identifiable individuals to prospective

purchasers or bidders for the Property and to their advisors, but only to the extent

desirable or required to negotiate and attempt to complete one or more sales of the

Property (each, a "Sale").  Each prospective purchaser or bidder to whom such

personal information is disclosed shall maintain and protect the privacy of such

information and limit the use of such information to its evaluation of the Sale, and if it

does not complete a Sale, shall return all such information to the Construction

Receiver, or in the alternative destroy all such information.  The purchaser of any

Property shall be entitled to continue to use the personal information provided to it, and

related to the Property purchased, in a manner which is in all material respects identical

to the prior use of such information by the Debtor, and shall return all other personal

information to the Construction Receiver, or ensure that all other personal information is

destroyed.

LIMITATION ON ENVIRONMENTAL LIABILITIES

17. 16. THIS COURT ORDERS that nothing herein contained shall require the

Construction Receiver to occupy or to take control, care, charge, possession or

management (separately and/or collectively, "Possession") of any of the Property that
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might be environmentally contaminated, might be a pollutant or a contaminant, or might

cause or contribute to a spill, discharge, release or deposit of a substance contrary to

any federal, provincial or other law respecting the protection, conservation,

enhancement, remediation or rehabilitation of the environment or relating to the

disposal of waste or other contamination including, without limitation, the Canadian

Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario

Water Resources Act, or the Ontario Occupational Health and Safety Act and

regulations thereunder (the "Environmental Legislation"), provided however that nothing

herein shall exempt the Construction Receiver from any duty to report or make

disclosure imposed by applicable Environmental Legislation.  The Construction

Receiver shall not, as a result of this Order or anything done in pursuance of the

Construction Receiver's duties and powers under this Order, be deemed to be in

Possession of any of the Property within the meaning of any Environmental Legislation,

unless it is actually in possession.

LIMITATION ON THE CONSTRUCTION RECEIVER’S LIABILITY

18. 17. THIS COURT ORDERS that the Construction Receiver shall incur no liability

or obligation as a result of its appointment or the carrying out the provisions of this

Order, save and except for any gross negligence or wilful misconduct on its part, or in

respect of its obligations under sections 81.4(5) or 81.6(3) of the BIA or under the

Wage Earner Protection Program Act.  Nothing in this Order shall derogate from the

protections afforded the Construction Receiver by section 14.06 of the BIA or by any

other applicable legislation.

CONSTRUCTION RECEIVER'S ACCOUNTS

19. 18. THIS COURT ORDERS that the Construction Receiver and counsel to the

Construction Receiver shall be paid their reasonable fees and disbursements, in each

case at their standard rates and charges unless otherwise ordered by the Court on the

passing of accounts, and that the Construction Receiver and counsel to the

Construction Receiver shall be entitled to and are hereby granted a charge (the

"Receiver's Charge") on the Property, as security for such fees and disbursements,

374



- 13 -

both before and after the making of this Order in respect of these proceedings, and that

the Receiver's Charge shall form a first charge on the Property in priority to all security

interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of

any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.61

20. 19. THIS COURT ORDERS that the Construction Receiver and its legal counsel

shall pass its accounts from time to time, and for this purpose the accounts of the

Construction Receiver and its legal counsel are hereby referred to a judge of the

Commercial List of the Ontario Superior Court of Justice.

21. 20. THIS COURT ORDERS that prior to the passing of its accounts, the

Construction Receiver shall be at liberty from time to time to apply reasonable amounts,

out of the monies in its hands, against its fees and disbursements, including legal fees

and disbursements, incurred at the standard rates and charges of the Construction

Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.

FUNDING OF THE RECEIVERSHIP & CONSTRUCTION LIEN TRUSTEESHIP

22. 21. THIS COURT ORDERS that the Construction Receiver be at liberty and it is

hereby empowered to borrow by way of a revolving credit or otherwise, such monies

from time to time as it may consider necessary or desirable, provided that the

outstanding principal amount does not exceed $_________500,000 (or such greater

amount as this Court may by further Order authorize) at any time, at such rate or rates

of interest as it deems advisable for such period or periods of time as it may arrange,

for the purpose of funding the exercise of the powers and duties conferred upon the

Construction Receiver by this Order, including interim expenditures.  The whole of the

Property shall be and is hereby charged by way of a fixed and specific charge (the

"Receiver's Borrowings Charge") as security for the payment of the monies borrowed,

6 Note that subsection 243(6) of the BIA provides that the Court may not make such an order "unless it is satisfied
that the secured creditors who would be materially affected by the order were given reasonable notice and an
opportunity to make representations".
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together with interest and charges thereon, in priority to all security interests, trusts,

liens, charges and encumbrances, statutory or otherwise, in favour of any Person, but

subordinate in priority to the Receiver’s Charge and the charges as set out in sections

14.06(7), 81.4(4), and 81.6(2) of the BIA.

23. 22. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor

any other security granted by the Construction Receiver in connection with its

borrowings under this Order shall be enforced without leave of this Court.

24. 23. THIS COURT ORDERS that the Construction Receiver is at liberty and

authorized to issue certificates substantially in the form annexed as Schedule "A"

hereto (the "Construction Receiver’s Certificates") for any amount borrowed by it

pursuant to this Order.

25. 24. THIS COURT ORDERS that the monies from time to time borrowed by the

Receiver pursuant to this Order or any further order of this Court and any and all

Receiver’s Certificates evidencing the same or any part thereof shall rank on a pari

passu basis, unless otherwise agreed to by the holders of any prior issued Construction

Receiver's Certificates.

SERVICE AND NOTICE

26. 25. THIS COURT ORDERS that the E-Service Protocol of the Commercial List

(the “Protocol”) is approved and adopted by reference herein and, in this proceeding,

the service of documents made in accordance with the Protocol (which can be found on

the Commercial List website at

http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-protocol/https://w

ww.ontariocourts.ca/scj/practice/regional-practice-directions/eservice-commercial/) shall

be valid and effective service.  Subject to Rule 17.05 this Order shall constitute an order

for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject

to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol,

service of documents in accordance with the Protocol will be effective on transmission.

This Court further orders that a Case Website shall be established in accordance with

the Protocol with the following URL ‘<@>’.
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27. 26. THIS COURT ORDERS that if the service or distribution of documents in

accordance with the Protocol is not practicable, the Construction Receiver is at liberty to

serve or distribute this Order, any other materials and orders in these proceedings, any

notices or other correspondence, by forwarding true copies thereof by prepaid ordinary

mail, courier, personal delivery or facsimile transmission to the Debtor's creditors or

other interested parties at their respective addresses as last shown on the records of

the Debtor and that any such service or distribution by courier, personal delivery or

facsimile transmission shall be deemed to be received on the next business day

following the date of forwarding thereof, or if sent by ordinary mail, on the third business

day after mailing.

GENERAL

28. 27. THIS COURT ORDERS that the Construction Receiver may from time to time

apply to this Court for advice and directions in the discharge of its powers and duties

hereunder.

29. 28. THIS COURT ORDERS that nothing in this Order shall prevent the

Construction Receiver from acting as a trustee in bankruptcy of the Debtor.

30. 29. THIS COURT HEREBY REQUESTS the aid and recognition of any court,

tribunal, regulatory or administrative body having jurisdiction in Canada or in the United

States to give effect to this Order and to assist the Construction Receiver and its agents

in carrying out the terms of this Order.  All courts, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make such orders and to

provide such assistance to the Construction Receiver, as an officer of this Court, as

may be necessary or desirable to give effect to this Order or to assist the Construction

Receiver and its agents in carrying out the terms of this Order.

31. 30. THIS COURT ORDERS that the Construction Receiver be at liberty and is

hereby authorized and empowered to apply to any court, tribunal, regulatory or

administrative body, wherever located, for the recognition of this Order and for

assistance in carrying out the terms of this Order, and that the Construction Receiver is
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authorized and empowered to act as a representative in respect of the within

proceedings for the purpose of having these proceedings recognized in a jurisdiction

outside Canada.

32. 31. THIS COURT ORDERS that the PlaintiffApplicant shall have its costs of this

motionApplication, up to and including entry and service of this Order, provided for by

the terms of the PlaintiffApplicant’s security or, if not so provided by the

PlaintiffApplicant's security, then on a substantial indemnity basis to be paid by the

Construction Receiver from the Debtor's estate with such priority and at such time as

this Court may determine.

33. 32. THIS COURT ORDERS that any interested party may apply to this Court to

vary or amend this Order on not less than seven (7) days' notice to the Construction

Receiver and to any other party likely to be affected by the order sought or upon such

other notice, if any, as this Court may order.

________________________________________
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SCHEDULE "A"

CONSTRUCTION RECEIVER CERTIFICATE

CERTIFICATE NO. ______________

AMOUNT $_____________________

1. THIS IS TO CERTIFY that [RECEIVER'S NAME]KSV Restructuring Inc. (“KSV”),

the receiver, manager and construction lien trustee (the "Construction Receiver") of the

assets, undertakings and properties [DEBTOR'S NAME]of Vandyk-Backyard Kings Mill

Limited (“Vandyk-Kings Mill”) acquired for, or used in relation to a business carried on

by the Debtor, including all proceeds thereof (collectively, the “Property”) appointed by

Order of the Ontario Superior Court of Justice (Commercial List) (the "Court") dated the

___11th day of  ______December, 20__2023 (the "Order") made in an action having

Court file number __CV-23-00710267-00CL-_______, has received as such

Construction Receiver from the holder of this certificate (the "Lender") the principal sum

of $___________, being part of the total principal sum of $___________ which the

Construction Receiver is authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the

Lender with interest thereon calculated and compounded [daily][monthly not in advance

on the _______ day of each month] after the date hereof at a notional rate per annum

equal to the rate of ______ per cent above the prime commercial lending rate of Bank

of _________ from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together

with the principal sums and interest thereon of all other certificates issued by the

Construction Receiver pursuant to the Order or to any further order of the Court, a

charge upon the whole of the Property, in priority to the security interests of any other

person, but subject to the priority of the charges set out in the Order and in the

Bankruptcy and Insolvency Act, and the right of the Construction Receiver to indemnify

itself out of such Property in respect of its remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are

payable at the main office of the Lender at Toronto, Ontario.
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Name:

Per:

5. Until all liability in respect of this certificate has been terminated, no certificates

creating charges ranking or purporting to rank in priority to this certificate shall be

issued by the Construction Receiver to any person other than the holder of this

certificate without the prior written consent of the holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the

Construction Receiver to deal with the Property as authorized by the Order and as

authorized by any further or other order of the Court.

7. The Construction Receiver does not undertake, and it is not under any personal

liability, to pay any sum in respect of which it may issue certificates under the terms of

the Order.

DATED the _____ day of ______________, 20__.

Title:

[RECEIVER'S NAME]KSV Restructuring
Inc., solely in its capacity
as Construction Receiver of the Property,
and not in its personal capacity

380



Court File No.

MCAP Financial Corporation
Applicant

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

PROCEEDING COMMENCED AT
TORONTO

-and-

ORDER
(Appointing Receiver)

Respondent

GOWLING WLG (CANADA) LLP
Barristers & Solicitors
1 First Canadian Place
100 King Street West, Suite 1600
Toronto ON M5X 1G5

C. Haddon Murray (61640P)
haddon.murray@gowlingwlg.com
Tel: 416-862-3604

Heather Fisher (75006L)
heather.fisher@gowlingwlg.com
Tel: 416-369-7202

Lawyers for the Applicant

File Number: T1033750

Vandyk-Backyard Kings Mill Limited

381



- 2 -

382



Document 1 ID

iManage://gowlingwlg-mobility-ca.imanage.work/ACTIVE_
CA/58894312/1

Moved from

Moved to

iManage://gowlingwlg-mobility-ca.imanage.work/ACTIVE_
CA/58894201/1

Description

Style change

#58894312v1<gowlingwlg-mobility-ca.imanage.work> -
MCAP, Vandyk-Kings Mill, Draft Receivership Order

Format change

Moved deletion

Input:

Rendering set

Inserted cell

Description

Firm Standard

Deleted cell

#58894201v1<gowlingwlg-mobility-ca.imanage.work> -
MCAP, Vandyk-Kings Mill, Model-receivership-order-EN

Moved cell

Legend:

Split/Merged cell

Insertion

Document comparison by Workshare Compare on November-24-23 7:58:42 PM

Padding cell

Document 2 ID

Deletion

383



Moved from 0

Statistics:

Moved to

Insertions

0

243

Style changes 0

Format changes

Deletions

0

125

Total changes 368

Count

384



 

 

 
 Court File No. CV-23-00710267-00CL  

 

 
MCAP Financial Corporation - and - Vandyk-Backyard Kings Mill Limited  

Applicant  Respondent 
  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

PROCEEDING COMMENCED AT 
TORONTO 

 

APPLICATION RECORD 

 

 
GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto ON M5X 1G5 
 
Tel: 416-862-7525 
Fax: 416-862-7661 
 
C. Haddon Murray (LSO#61640P) 
Tel: 416-862-3604 
Fax: 416-862-7661 
Haddon.murray@gowlingwlg.com 

Heather Fisher (LSO#75006L) 
Tel: 416-369-7202 
Fax: 416-862-7661 
heather.fisher@gowlingwlg.com 

 
Lawyers for the applicant 
 
File Number: T1033772 

 


	Index
	Tab 1 - Notice of Application dated November 24, 2023
	Tab 2 - Affidavit of Michael Misener sworn November 24, 2023
	Exhibit A - Parcel Register dated November 22, 2023
	Exhibit B - Corporate Profile Report of Vandyk-Kings Mill dated November 22, 2023
	Exhibit C - Committment Letter dated April 28 2020
	Exhibit D - Commitment Letter - Amendment No 1 dated August 18, 2020
	Exhibit E - Commitment Letter - Amendment No 2 dated December 13, 2022
	Exhibit F - Commitment Letter - Amendment No 3 dated June 19, 2023
	Exhibit G - Commitment Letter - Amendment No 4 dated September 12, 2023
	Exhibit H - MCAP Mortgage registered on November 26, 2020 under Instrument No. AT5581120
	Exhibit I - Assignment of Rents dated July 7, 2020 and registed November 26, 2020 under Instrument No. AT5581121
	Exhibit J - GSA of Vandyk-Kings Mill in favour of MCAP dated July 7, 2020
	Exhibit K - PPSA - Vandyk-Backyard Kings Mill Limited dated October 16, 2023
	Exhibit L - Share Pledge Agreement of Vandyk Holdings Incorporated dated July 7, 2020
	Exhibit M - Guarantee and Postponement of Claim of John Vandyk dated January 10, 2023
	Exhibit N - Guarantee of Vandyk-Backyard Humberside dated July 7, 2020
	Exhibit O - Limited Recourse Guarantee to Share Pledge Agreement dated July 7, 2020
	Exhibit P - Indemnity Agreement dated July 7, 2020
	Exhibit Q - Westmount Charge and Postponement registered November 26, 2020 under Instruments No. AT5380929 and No. AT5581126
	Exhibit R - BDO Engagement Letter
	Exhibit S - ECC EOI executed October 13, 2023
	Exhibit T - BDO Report re Vandyk Backyard Kings Mill dated November 14, 2023
	Exhibit U - Gowlings letter to J. Larry and D. Rosenbluth dated November 20, 2023
	Exhibit V - Demand Letter and NITES dated October 4, 2023
	Exhibit W - Indebtedness Statement dated November 22, 2023
	Exhibit X - KSV Consent to Act
	Tab 3 - Draft Construction Receivership Order
	Tab 4 - Blackline to Appointment Order



