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FACTUM OF THE APPLICANTS 

PART I - INTRODUCTION 

1. Validus Power Corp. (“VPC”), Iroquois Falls Power Corp. (“IFPC”), Bay Power Corp., Kap 

Power Corp., Validus Hosting Inc., and Kingston Cogen GP Inc. (each, a “Company” and 

together, the “Companies”), each by their court appointed receiver and manager, KSV 

Restructuring Inc. (“KSV” and in such capacity, the “Receiver”) brings this application seeking, 

among other things, the proposed Initial Order to commence proceedings under the Companies’ 

Creditors Arrangement Act (Canada), RSC 1985, c C-36 (the “CCAA”) in respect of the 

Companies and to extend the benefits and protections of the CCAA to Kingston Cogen Limited 

Partnership (“Kingston LP” and together with the Companies, the “Validus Entities”). 

2. The primary purpose of the CCAA application is to provide a forum for the conduct of a 

sale and investment solicitation process (“SISP”) in respect of the Validus Entities’ assets and 

business operations.  Given, among other things, the highly regulated nature of the Validus 

Entities’ business, a SISP conducted through a CCAA will provide the greatest degree of deal 

structure flexibility including the possibility of a reverse vesting order (“RVO”) transaction, certain 

tax-related benefits and a corporate arrangement. 
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3. The relief that the Receiver seeks in this application is conditional upon this Court 

authorizing the Receiver, in the receivership proceedings, to apply for the Initial Order. 

Accordingly, the Receiver has also brought a motion in the receivership proceedings for such 

relief that will be heard contemporaneously with the CCAA application. 

PART II - SUMMARY OF FACTS 

4. The Validus Entities are a group of entities that own and operate four power plants located 

in North Bay, Kapuskasing, Iroquois Falls and Kingston, Ontario, the latter two of which provide 

electricity generation capacity to Ontario’s electricity grid, controlled by Ontario’s Independent 

Electricity System Operator (“IESO”). 1 

5. On August 2, 2023, Macquarie Equipment Finance Limited (“Macquarie”) brought an 

application (the “Receivership Application”) before the Ontario Superior Court of Justice 

(Commercial List) (the “Court”) for the appointment of a receiver and manager over all of the 

assets, property and undertakings of the Validus Entities (the “Property”). Macquarie holds 

security in respect of obligations under a secured lease (the “Secured Lease”) between 

Macquarie and IFPC, which obligations were guaranteed by the other Validus Entities, and which 

are in default.2 

6. Macquarie sought the appointment of the Receiver to preserve the value of its collateral 

given monetary defaults under the Secured Lease as well as several alleged operational defaults 

including, among other things, failing to remit HST and other taxes, failing to maintain insurance, 

                                                
1 Pre-Filing Report of the Proposed Monitor, KSV Restructuring Inc., dated August 23, 2023 (“Pre-Filing Report”), section 2.0, 
paras 1 and 2, Application Record returnable August 29, 2023 (“Application Record”) Tab 2, p 15. 
2 Pre-Filing Report, section 1.0, para 1, Application Record, Tab 2, p 15. August 18 Endorsement, para 20, Appendix C to the First 
Report, Motion Record, Tab 2C, p 53. 
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failing to maintain books and records and failing to provide employee benefits and make RRSP 

contributions to their employees, including unionized employees.3 

7. At the August 2 hearing, the Validus Entities requested an adjournment of a number of 

weeks to provide them with the opportunity to file responding material and seek alternative 

sources of debt or equity (a “Refinancing”), which request was opposed by Macquarie.  The 

Court adjourned the full receivership application for approximately one week to allow the Validus 

Entities time to file responding materials, but granted an order appointing KSV as interim receiver, 

noting the seriousness of the allegations made by Macquarie and the potential risk to the Property 

if an interim receiver was not appointed.4 

8. Upon the return of the Receivership Application on August 10, 2023, the Court granted an 

order (the “Receivership Order”) appointing KSV as the receiver and manager (the “Receiver”) 

of all of the Property of the Validus Entities pursuant to section 243(1) of the Bankruptcy and 

Insolvency Act and section 101 of the Courts of Justice Act (Ontario).5 

9. The appointment of the Receiver was intended to provide stability to the business, which 

included the replacement of management and to implement a SISP in respect of the Validus 

Entities in order to preserve and maximize value for all stakeholders.  The Receiver is now 

negotiating the terms of an offer (the “Offer”) that is intended to serve as a stalking horse bid in a 

SISP, subject to this Court’s approval. That Offer is submitted by Macquarie and Hut 8 Power 

Inc., as Macquarie’s designee (collectively, the “Potential Purchaser”).  The Offer is 

contemplated to be completed through an RVO transaction within a CCAA proceeding.6 

                                                

3 August 2 Endorsement, para 4, Appendix A to the Pre-Filing Report, Application Record, Tab 2A, p 23. 
4 August 2 Endorsement, paras 9 and 12, Appendix A to the Pre-Filing Report, Application Record, Tab 2A, pp 23 and 24. 
5 Order of Justice Osborne dated August 18, 2023 (“Receivership Order”), Appendix B to the Pre-Filing Report, Application Record, 
Tab 2B, p 26. 
6 Pre-Filing Report, section 1.0, paras 3 and 4, Application Record, Tab 2, p 12. 
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PART III - ISSUES, LAW & ANALYSIS 

A. The CCAA Applies  

10. Relief under the CCAA is available to a “debtor company” or affiliated “debtor companies” 

where the total claims against such company or affiliated companies exceed $5 million.  

11. The CCAA defines a “company” to include any incorporated company having assets in 

Canada.   A “debtor company” includes any company that is “bankrupt or insolvent”.7  A financially 

troubled company is insolvent for the purposes of the CCAA if it is “reasonably expected to run 

out of liquidity within a reasonable proximity of time as compared with the time reasonably 

required to implement a restructuring.”8 

12. This Court has the jurisdiction to hear the application.9  The Companies, along with 

Kingston LP, are insolvent and already subject to the Receivership Order.   In this case, the 

Companies are debtor companies to which the CCAA applies. Among other things: 

(a) the Companies are affiliated corporations having assets in Canada and are, 

collectively, subject to claims well in excess of $5,000,000.  Macquarie alone has 

claimed amounts owing by the Companies of over $55 million;10 

(b) the Property consists primarily of four power plants that are located in Ontario; and 

(c) the registered offices of each of the Validus Entities are located in Ontario.11 

                                                

7 Companies' Creditors Arrangement Act, RSC 1985, c C-36 (“CCAA”), ss 2 and 3.  
8 Stelco Inc. (Re), 2004 CanLII 24933 (ON SC) at para. 26.  
9 Section 9(1) CCAA. 
10 Endorsement of Justice Osborne dated August 18, 2023, para 22, Appendix C to the Pre-Filing Report, Application Record, Tab 
2C, p 53. 
11 Pre-Filing Report, section 2.0, paras 1 and 2, Application Record, Tab 2, p 15. 

https://canlii.ca/t/1gscg


 

5 

13. The Receiver, on behalf of the Applicants, has complied with the requirements set out in 

Section 10(2) of the CCAA. Specifically:  

(a) a projected cash flow of the Companies has been filed setting out such amounts 

on a weekly basis, together with the required accompanying report to the cash 

flow;12 and   

(b) Section 10(2)(c) of the CCAA requires that the application record contain “[c]opies 

of all financial statements, audited or unaudited, prepared during the year before 

the application or, if no such statements were prepared in that year, a copy of the 

most recent such statement.”  Unaudited financial statements for VPC, IFPC, 

Kingston LP, Kap and Bay have been filed. 13 Financial statements for Hosting and 

Kingston GP have not been located.14 However, Section 10(2)(c) does not require 

financial statements to be prepared in the absence of the existence of financial 

statements but rather requires any such statements in existence to be filed.  The 

Applicants have satisfied this requirement.   

The Court Should Exercise its Discretion to Grant the Initial Order 

14. An Initial Order under the CCAA should be granted if it accords with the remedial purposes 

of the CCAA, which include rehabilitation, the avoidance of social and economic loss resulting 

from liquidation, and the building of consensus among interested stakeholders.15   

                                                

12 Cash Flow Forecast, Appendix G to the Pre-Filing Report, Application Record, Tab 2G, p 75. 
13 Pre-Filing Report, section 2.0, para 4, Application Record, Tab 2, p 15; Financial Statements, Appendix F to the Pre-Filing Report, 
Application Record, Tab 2F, p. 63, Affidavit of Evan Cobb sworn August 25, 2023. 
14 Pre-Filing Report, section 2.0, para 4, Application Record, Tab 2, p 15. 
15 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 (CanLII), paras 15, 59, 70. 

https://canlii.ca/t/2dz21
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15. An Initial Order may include any relief that is reasonably necessary for the continued 

operations of the debtor company in the ordinary course during the restructuring period.16   

16. The Court should exercise its discretion to grant the Initial Order for the following 

reasons17:  

(a) no refinancing appears forthcoming—the Validus Entities have not provided any 

further information or engaged in discussions with, or indeed even responded to, 

the Receiver with respect to any proposed Refinancing; 

(b) the Offer is conditional on the Court issuing an RVO in the context of a CCAA 

proceeding; 

(c) the Validus Entities hold numerous permits and licences that allow it to operate in 

a highly regulated industry.  As such, the Potential Purchaser requires that an RVO 

be issued due to, inter alia, uncertainty related to the transferability of these 

licenses and permits in a commercially reasonable timeframe;  

(d) it is likely that any other purchaser would also require the preservation of permits 

and licenses pursuant to an RVO; 

(e) the implementation steps also contemplate a corporate arrangement pursuant to 

one or both of the Business Corporations Act (Ontario) and the Canada Business 

Corporations Act, which is more commonly completed in CCAA proceedings than 

in receivership proceedings; 

                                                

16 Section 11.02(1) CCAA. 
17 Pre-Filing Report, section 3.0, paras 3(a)-(k) and section 4.0, para 1 and 2, Application Record, Tab 2, pp 16-18. 
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(f) the Potential Purchaser has indicated that it is not prepared to pay any amounts 

owing to CRA in respect of the HST obligation that IFPC failed to remit when it 

entered into the sale leaseback transaction with Macquarie.  Completion of the 

contemplated transaction under the CCAA will reverse the priority of the HST 

obligation;   

(g) any purchaser will likely also require that the HST obligation be reversed. The 

super-priority status of this obligation outside of the CCAA is likely to be an 

impediment to any going-concern transaction.  Reversing priorities in insolvency 

proceedings is a common consideration in choice of insolvency proceeding;18 

(h) there is significantly more precedent for the issuance of RVOs in a CCAA 

proceeding than in a receivership or other insolvency processes; 

(i) as a result of issues concerning the transferability of the licenses and the unpaid 

HST obligation, there is a greater likelihood that the SISP will result in a going-

concern transaction if conducted under the CCAA than in a receivership; 

(j) commencement of the CCAA proceedings now will permit the 10-day statutory 

comeback period to run while the parties continue to negotiate the Offer and 

finalize the terms of the SISP; and 

(k) the SISP should commence as quickly as possible given, among other things, 

ongoing concerns regarding employee retention and the desire to complete a 

                                                

18 The Receiver notes that the Validus Entities took the position at the receivership application that there are sufficient input tax 
credits (“ITCs”) to offset the entirety of the potential HST obligation for which CRA registered a $6 million lien against IFPC’s real 
property.  Given the state of the Validus Entities’ books and records, the Receiver has not been able to verify the HST obligation 
and/or the extent of any offsetting ITCs.  The Receiver has been in contact with CRA representatives and has requested that CRA 
perform a trust exam to determine the Validus Entities’ source deduction and HST obligations.  Pre-Filing Report, footnote 1, 
Application Record, Tab 2, p 17. 
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transaction pursuant to the SISP prior to the upcoming bid deadline of November 

29, 2023 for participating in the IESO’s capacity auction market. 

B. The Stay of Proceedings Should be Granted 

17. The stay of proceedings granted pursuant to an Initial Order ensures that creditor 

enforcement does not interfere with the company’s ability to maintain operations while 

restructuring its affairs.19 The stay of proceedings maintains the status quo while the company 

develops a plan for the benefit of its creditors.  To obtain a stay of proceedings under the CCAA, 

the company must satisfy the Court that circumstances exist to make the order appropriate.20   

18. Since November 1, 2019, when certain amendments to the CCAA became effective, any 

stay of proceedings in an Initial Order under the CCAA is restricted to ten days,21 albeit subject to 

extension at the first comeback application and subsequently thereafter. The shortened initial stay 

period is meant to minimize prejudice to creditors who may have received short or no notice of 

the initial application. 

19. In this case, creditors will not be prejudiced by virtue of the granting of the stay of 

proceedings under the Initial Order. Creditors are already aware of the Receivership Order 

including the stay of proceedings granted thereunder.  Service of the application was provided on 

August 23, 2023, six (6) days in advance of the return of the application.  The stay being requested 

pursuant to the proposed Initial Order expires upon the 10 day limitation as set out in the CCAA 

and is appropriate in the circumstances.  The stay being requested pursuant to the proposed 

Initial Order expires upon the 10 day limitation as set out in the CCAA and is appropriate in the 

                                                

19 CCAA, s 11.02. 
20 CCAA, s 11.02(3)(a). 
21 CCAA, s 11.02(1). 
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circumstances.  The Applicants anticipate returning at the come-back hearing to seek, among 

other things, an extension of the stay of proceedings. 

20. The Initial Order does not seek to stay the Receivership Order. 

The Stay Should be Extended to Kingston LP  

21. The CCAA expressly applies by its terms to debtor companies but not partnerships.22  

22. It is well-established that the Court has the jurisdiction to extend CCAA protection to limited 

partnerships to ensure that the purposes of the CCAA can be achieved where the operations of 

such partnerships are tied to the operations of the business. Such relief has been granted on 

multiple occasions.23 

23. Kingston LP owns one of the four (4) plants operated by the Validus Entities and is subject 

to the security held by Macquarie.24  To adequately market the Property, and therefore to ensure 

that the best price can be obtained for same, the protections enjoyed by the Companies under 

the CCAA must also be afforded to Kingston LP.25 

                                                

22 CCAA, s. 11.001. 
23 See, for example Target Canada Co. (Re), 2015 ONSC 303 at paras 42 and 43; 4519922 Canada Inc. (Re), 2015 ONSC 124 at 
para. 37; Just Energy Corp. (Re), 2021 ONSC 1793 at para. 116; Bed Bath & Beyond Canada Limited (Re), 2023 ONSC 1014, at 
para. 28. 
24 Pre-Filing Report, section 2.0, paras 1 and 2, Application Record, Tab 2, p 15. 
25 Pre-Filing Report, section 5.0, para 2(a), Application Record, Tab 2, p 19. 

https://canlii.ca/t/gg18d
https://canlii.ca/t/gfws3
https://canlii.ca/t/h5ktt
https://www.alvarezandmarsal.com/sites/default/files/canada/FINAL-Endorsement-ONSC%201014-Feb%2010.pdf
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KSV Should be Appointed as Monitor 

24. KSV is a licenced trustee within the meaning of section 2(1) of the BIA and has consented 

to act as Court-appointed Monitor of the Validus Entities.26 KSV is qualified to act in such capacity 

under section 11.7 of the CCAA.27 

25. Neither KSV nor any of its representatives or affiliates has at any time in the past two 

years been: (a) a director, officer or employee of any member of the Companies; (b) related to 

any member of the Companies, or to any director or officer of any member of the Companies; or 

(c) the auditor, accountant or legal counsel, or a partner or an employee of the auditor, accountant 

or legal counsel, of any member of the Companies. 

26. KSV has already been appointed as Receiver. Nothing in the Receivership Order prevents 

KSV from also acting as monitor in the CCAA proceedings.28 

27. The powers proposed to be granted to the Monitor in the Initial Order are consistent with 

those set out in the Model Order. As KSV is already the Receiver, there will be no duplication in 

efforts or overlap in cost.29 

The Additional Relief in the Proposed Initial Order Should be Granted 

28. The remaining provisions of the proposed Initial Order should be granted and have been 

limited to that which is absolutely necessary for the initial 10-day stay period. Notably, the 

Applicants are not currently seeking any relief in respect of: (a) an Administration Charge; (b) a 

                                                

26 BIA, s 2(1).  
27 CCAA, s 11.7. 
28 Receivership Order, para 32, Appendix B to the Pre-Filing Report, Application Record, Tab 2B, p 41. 
29 PricewaterhouseCoopers Inc. v. Canada Fluorspar (NL) Inc., 2022 NLSC 48, Appendix “A”. 

https://docs.grantthornton.ca/document-folder/viewer/docul8LWsxcWho7J/183655083579319875?_ga=2.161154228.840729677.1692931465-36828611.1692931465&_gl=1*3ynwgu*_ga*MzY4Mjg2MTEuMTY5MjkzMTQ2NQ..*_ga_JLRBBJ6PTP*MTY5MjkzMTQ2NS4xLjEuMTY5MjkzMTQ5Ni4yOS4wLjA.
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Directors’ Charge; or (c) a DIP Charge.  The Applicants further do not require affirmation with 

respect to the Validus Entities’ ongoing cash management. 

29. It is anticipated that for at least the first 10 days, operations will continue largely through 

the receivership.  This will avoid any confusion or duplication of cost or work.  To the extent that 

further relief is required in respect of the above, it will be sought in a future motion before this 

Court. 

PART IV - ORDER REQUESTED 

30. For these and the other reasons noted above, the Applicants therefore request an Order 

substantially in the form of the draft Initial Order included in the Application Record. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25th day of August, 2023. 

 
  
 Jennifer Stam / Evan Cobb 
 
 NORTON ROSE FULBRIGHT CANADA LLP 

222 Bay Street, Suite 3000 
Toronto, ON  M5K 1E7 
Fax:  416.216.3930 
 
Jennifer Stam  LSO#: 46735J 
Tel: 416. 202.6707   
jennifer.stam@nortonrosefulbright.com 
Evan Cobb  LSO#: 55787N 
Tel: 416.216.1929 
evan.cobb@nortonrosefulbright.com 
 

Lawyers for the Applicants, each by the 
Receiver 
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SCHEDULE “A” 
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2. Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 (CanLII) 
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4. 4519922 Canada Inc. (Re), 2015 ONSC 124 
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7. PricewaterhouseCoopers Inc. v. Canada Fluorspar (NL) Inc., 2022 NLSC 48 
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY - LAWS 

Companies' Creditors Arrangement Act, RSC 1985, c C-36 
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Bankruptcy and Insolvency Act, RSC 1985, c B-3 
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APPENDIX “A” 

PricewaterhouseCoopers Inc. v. Canada Fluorspar (NL) Inc., 2022 NLSC 48 

See attached. 
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