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Court File No. CV-16-11392-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,  

R.S.C. 1985, C. c-36, AS AMENDED 

AND IN THE MATTER OF URBANCORP INC. 

APPLICATION OF GUY GISSIN, THE FOREIGN REPRESENTATIVE OF 

URBANCORP INC., UNDER SECTION 46 OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AFFIDAVIT OF KENNETH DAVID KRAFT  
(affirmed March 31, 2023) 

 

I, KENNETH DAVID KRAFT, of the City of Toronto in the Province of Ontario, 

SOLEMNLY AFFIRM AND SAY: 

1. I am one of the Canadian counsel for Guy Gissin, in his capacity as Israeli Court appointed 

Functionary (the “Functionary”) and Foreign Representative of Urbancorp Inc. (“UCI”)  

and as such have knowledge of the matters to which I depose, unless stated to be on 

information and belief, in which case, I have stated the source of that information and 

believe them to be true. In making this affidavit there is no intention to waive matters 

which would otherwise be privileged. 

2. This affidavit responds to the 8th Report of KSV Restructuring Inc. (“KSV”), dated March 

23, 2022 (“8th Report”). KSV filed the 8th Report purportedly acting in its capacity as 

Information Officer of UCI in this proceeding. Yael Hershkovitz, Israeli counsel to the 

Functionary, informs me that counsel for the Israeli bond trustee (“Trustee”) recently filed 

the 8th Report with the Israeli court in connection with the Functionary’s motion before 

the Israeli court for approval of its fees.  

3. Due to time constraints, as well as the lengthy and extensive nature of the Urbancorp 

restructuring proceedings in Canada, this affidavit does not address all issues raised in the 

DocuSign Envelope ID: F4881684-F442-4172-9AEE-AC2E194EB19F



 

NATDOCS\70271169\V-4 

8th Report. Instead it highlights material concerns, inaccuracies and discrepancies in 

respect of the contents of the 8th Report. I believe that the 8th Report materially 

understates the value that the participation of the Functionary in the Canadian proceedings  

has created for UCI, directly and indirectly. I also believe that the 8th Report was outside 

the scope of the Order appointing KSV as Information Officer. 

4. The 8th Report purports to respond to questions posed to KSV from counsel for the Trustee 

and certain bondholders seeking KSV’s view on the contribution of the Functionary to 

recoveries in the CCAA proceedings. The specific question the 8th Report purports to 

address is whether the realizations in the CCAA proceedings would have been “materially 

inferior” if the Functionary had not been appointed as the Foreign Representative of UCI. 

Neither the Functionary, nor its Canadian counsel, was provided with the question(s) that 

were posed to KSV, nor was there any inquiry from KSV in advance of the release of the 

8th Report as to whether certain facts that the Trustee provided to KSV, and attributed to 

the Israeli Functionary, were accurate. 

5. Additionally, it appears that KSV did not review the materials the Functionary filed in 

Israel in respect of its fee request prior to filing the 8th Report. Yael Herskhovitz advises 

me that if KSV had consulted with the Functionary before releasing the 8th Report or 

independently reviewed the Materials that the Functionary filed, it would have been 

advised, or become aware, that numerous statements that the Trustee attributed to the 

Functionary were inaccurate. Additionally, the Functionary would have also clarified for 

KSV that the fees allegedly paid to date to the Functionary in its capacity as Functionary 

were, in fact, materially less than what KSV reflects in its report and represent less than 

1/7 of the fees paid to the Canadian court officers.  

6. Shortly after the various Urbancorp CCAA proceedings commenced, the Israeli 

Functionary and the Canadian Monitors, KSV in respect of  both Cumberland 1 and TCC 

Bay, and Fuller Landau Group Inc. (“Fuller Landau”) in respect of Cumberland 2, entered 

into protocols which were intended to set out the cooperative basis on which they would 

all operate given the fact that there were proceedings in both Canada and Israel. The basic 

premise of the protocols were that the court officers would work cooperatively in order to 
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seek to maximize realizations from the various Urbancorp companies. Over the course of 

the 7 years of the various Urbancorp restructuring proceedings, generally speaking there 

has been active cooperation between the Functionary and his advisors and the two 

Canadian Monitors (KSV and Fuller Landau) and their advisors. On occasion there have 

been differences of opinion, some of which were resolved with the assistance of the 

Canadian court. 

7. All of the Urbancorp proceedings have been highly complicated and contentious and have 

resulted in a significant number of contested court hearings, a number of which have been 

appealed to the Court of Appeal for Ontario. Additionally, there have been two significant 

arbitrations relating to Urbancorp’s interest in the Downsview Project. UCI has been 

directly involved in many of those hearings and was a co-applicant in the arbitrations. The 

complexity and contentiousness of the various proceedings have largely been the result of 

actions taken and agreements Alan Saskin entered into prior to the commencement of the 

insolvency proceedings. 

8. Further, KSV fails to reflect the significant value to UCI and its stakeholders that the 

Functionary, both through the Israeli proceedings, as well as its active participation in the 

Canadian proceedings has generated. As outlined below, I firmly believe that the efforts 

of the Functionary in Canada generated material value for UCI, both directly and 

indirectly.  

9. The 8th Report is incomplete or inaccurate in a number of respects. In addition to 

inaccurately summarizing the filings in Israel (as Yael Hershkovitz advises me), the 8th 

Report does not acknowledge the material recoveries to UCI that arose solely or primarily 

as a result of the Functionary’s actions. Furthermore, the real question is not whether the 

Functionary materially contributed to creditor recoveries (even though it did), but rather 

did the Functionary contribute materially to the recovery for UCI’s creditors. The answer 

to this second question is yes. 

10. The following recoveries, among others, are directly as a result of the Functionary’s 

efforts:  Mattamy first arbitration; Mattamy second arbitration; First Capital Realty Inc. 
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(“FCR”) settlement, Terra Firma Capital Corporation (“TFCC”) settlement, and 

Geothermal/Cumberland 2 allocation dispute.  

11. The first arbitration relating to Mattamy was pursued at the request and instigation of the 

Functionary. The Functionary was a co-applicant along with KSV. As a result of the first 

arbitration, the arbitrator ordered a material reduction in the Mattamy DIP loan by 

approximately $8 million. The Functionary’s Israeli counsel was present throughout the 

arbitration.  

12. In mid- 2021, the Functionary was concerned about numerous accounting issues relating 

to the Downsview Project which impacted the waterfall calculations that Mattamy 

prepared. It requested that KSV commence an arbitration against Mattamy to determine 

the quantum of an additional priority payment to which Mattamy claimed to be entitled to 

receive before any distributions of profit from the Project. Additionally, the Functionary 

was of the view that Mattamy owed approximately $750,000 in respect of consulting fees 

earned for phase 1 of the Project. When KSV refused to pursue the arbitration, the 

Functionary obtained an Order requiring KSV to either commence an arbitration or assign 

the right to arbitrate to the Functionary. KSV elected to assign the right to arbitrate to the 

Functionary who commenced an arbitration against Mattamy with respect to the foregoing 

issues. 

13. Ultimately, that arbitration was partially superseded by the sale process for the sale of the 

Urbancorp interest in the Project which was initiated by the Monitor and approved by the 

court. The sale process yielded no positive result as no purchaser came forward (a concern 

that the Functionary had argued would result from the sale process KSV proposed but 

which the Canadian court ultimately approved notwithstanding the Functionary’s 

concerns). As a result of that sales process, the issue of the quantum of priority 

distributions of profits from the Project was rendered moot.  Mattamy ultimately took 

Urbancorp’s interest in satisfaction of the outstanding DIP loan. However, the agreement 

of purchase and sale preserved Urbancorp’s right to pursue a claim against Mattamy for 

consulting fees for the entire Project (including the Phase 1 fees which were the subject of 

the arbitration claim referred to in paragraph 12 above). 
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14. The Functionary and KSV, on behalf of UTMI, commenced an arbitration against 

Mattamy seeking payment of consulting fees to UTMI relating to the entirety of the 

Project. The Functionary was a co-applicant and had full standing in the arbitration. The 

Functionary filed his own affidavit materials and collaborated closely with KSV in the 

preparation of KSV’s materials, including joint written submissions. The affidavit that the 

Functionary filed was key to Mattamy abandoning one of its arguments on why the 

management fees had not been payable. The Functionary’s Israeli counsel was present 

throughout the arbitration.  After hearing submissions from both KSV and the Functionary, 

the arbitrator ruled in favour of UTMI and ordered Mattamy to pay $5.9 million. 

15. Mattamy recently sought to have the arbitral decision set aside and an application to set it 

aside was heard on March 10, 2023 (“Application”). The Functionary was a party to the 

Application and  filed joint materials with KSV opposing the Application. The Functionary 

appeared at the Application in person and counsel for the Functionary made argument to 

the Court in addition to counsel for KSV. The court has not yet ruled on the Application.  

16. It is inaccurate in the 8th Report to simply state that any management fees are payable to 

Urbancorp Toronto Management Inc. (“UTMI”) and that UCI will only recover “…a 

fraction of the $6 million in management fees.” KSV stated in its recent 56th report1 that 

UCI is expected to receive approximately $4.2 million of the amounts that would otherwise 

be payable to UTMI as a result of amounts owed for intercompany advances (this would 

be subject to a motion to amend the charge under the original order that is capped at $1 

million). A copy of the 56th report, without the schedule or appendices, is attached as 

Exhibit “A”. 

17. Accordingly, the Functionary’s active participation in the proceedings relating to Mattamy 

resulted in a reduction of $8 million in monies owed to Mattamy, as well as an Order that 

Mattamy pay $5.9 million, of which at least $4.2 million is expected to flow to UCI 

(subject to a decision on the Application). 

 

1 Dated March 16, 2023. 
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18. FCR was another creditor that asserted claims related to the Kingsclub development. FCR 

had paid $2.15 million to acquire the interest of Urbancorp New Kings Inc. (“UNKI”) in 

that development.  KSV held these proceeds while the Functionary litigated with FCR over 

whether FCR had a valid mortgage over UNKI’s interest in a geothermal system. The 

Functionary ended up settling with FCR such that $1.4 million of the settlement proceeds 

was paid to UCI, about $554,000 went to FCR, and KSV would hold the balance of about 

$200,000 in favour of UCI, subject to holdbacks for certain costs. A copy of this settlement 

is attached as Exhibit “B”. 

19. The Functionary was also successful in obtaining an $8 million negligent 

misrepresentation claim recognized in the Bay CCAA Proceeding which generated the 

recovery out of that proceeding, initially of about $3 million, before addressing issues with 

TFCC. 

20. TFCC was another material creditor in the TCC Bay CCAA Proceedings. The Functionary 

had also commenced legal proceedings against TFCC in Israel alleging that TFCC, and 

one of its principals, had acted improperly in respect of the Israeli bond raise. TFCC 

asserted a secured claim against TCC Bay which, if upheld, could have resulted in TFCC 

receiving a distribution in the amount of approximately $6 million.  

21. The Functionary was involved in legal proceedings with TFCC in the CCAA seeking to 

have TFCC’s entitlement disallowed. Ultimately, the Functionary and TFCC entered into 

a comprehensive settlement agreement which settled all claims in both Canada and Israel 

and resulted in TFCC assigning the proceeds it was to receive from TCC Bay to UCI. As 

a result of the settlement, UCI received an additional $6.9 million and the TCC Bay 

proceedings were terminated. Thus the net proceeds that UCI received out of TCC Bay 

was about $10 million, all of which recovery on behalf of UCI’s creditors can be traced to 

activities of the Functionary.  

22. The settlement with TFCC also assigned any claims that TFCC had against Alan Saskin 

to the Functionary and those potential additional recoveries are currently the subject of 

litigation against Alan Saskin and various of his family members. A copy of this settlement 

is attached as Exhibit “C’. 
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23. In the Urbancorp Management Inc. (“UMI”) bankruptcy proceeding, KSV is currently 

holding approximately $1.9 million, which subject to obtaining a tax clearance certificate 

will be available for distribution. Doreen Saskin initially asserted a secured claim in excess 

of $2 million, which, if accepted would have resulted in all available funds being paid to 

her. The Functionary currently has litigation outstanding against Doreen Saskin both in 

Israel and Ontario.  

24. The Functionary expressed concerns to KSV about the legitimacy of her secured claim. 

KSV requested that Doreen Saskin produce documents to substantiate her secured claim, 

or it would be disallowed. Doreen Saskin refused to produce the requested documents due 

to her concern that any documents she produced would be provided to the Functionary and 

ultimately used by the Functionary in proceedings against her. As a result, her claim was 

disallowed and she did not appeal the disallowance.  

25. Accordingly, the actions of the Functionary in litigating against Doreen Saskin were a 

critical factor in her deciding not pursue an appeal from the disallowance of her alleged 

secured claim. The result of the disallowance of her claim will be that UCI should receive 

at least 75% of the funds currently being held by the Monitor in respect of UMI. This 

recovery percentage may increase as a result of the judgement that the Functionary 

obtained against UMI in Israel. Had Doreen Saskin’s secured claim been allowed there 

would have been no recovery from UMI for UCI.  

26. The Functionary was intimately involved in litigating and resolving issues around the 

settlement of the allocation of proceeds from the geothermal assets. Fuller Landau, KSV, 

and the Functionary disagreed on how to allocate these assets. The Functionary negotiated 

a settlement that resulted in a material reduction in the amount that was allocated to the 

Cumberland 2 estate from that which Fuller Landau claimed or which KSV was prepared 

to recommend, and which freed up an additional $3.25 million for UCI, subject to certain 

tax holdbacks. The settlement also enabled UCI to receive $1.3 million from a subrogated 

claim against a party that had a trust claim and also generated a payment of approximately 

$900,000 related to Westside Galleries (another Urbancorp entity).  
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27. The Functionary provided evidence on this issue that challenged the entitlement of Fuller 

Landau to anywhere near the amount they claimed to be entitled.  

28. In addition, the subrogated trust claim arose from litigation that the Canadian court had 

instructed the Functionary to take on behalf of all creditors in the Cumberland 2 proceeding 

on the issue of whether certain trust claims had priority to the other creditors. This issue 

was viewed as material enough that the Canadian court ordered Fuller Landau to reimburse 

the Functionary for all legal costs associated with this dispute. This was one of the issues 

that went to the Court of Appeal for Ontario.  

29. The foregoing shows material recoveries for UCI that arose from the efforts of the 

Functionary. 

30. I also note that while the 8th Report appears to be critical of the impact of the Functionary 

on any recoveries, it does not take issue with the activities of the Functionary’s Canadian 

counsel and financial advisor. The 8th Report does not seem to recognize that the activities 

of counsel and advisor were based on instructions received from the Functionary. 

31. In terms of inaccuracies, the 8th Report materially overstates what the Functionary has been 

paid to date in his capacity as Functionary and what the Functionary has reported to the 

Israeli court in terms of its work in Canada. To date, Yael Hershkovitz advises me that the 

Functionary has received in the Israeli insolvency proceeding NIS 2.85 million (~$1.1 

million Canadian) and is seeking in his fee application pending before the Israeli Court a 

further NIS 6.5 million (~$2.5 million Canadian).  Additional amounts were received as a 

contingent fee amount for settlements achieved in Israeli litigation.  

32. To date, the Functionary has been paid approximately 1/7 of the fees paid to KSV and 

Fuller Landau. Additionally, the 8th Report does not reflect that the Canadian professionals 

are paid on an on-going current basis, while the Functionary receives the bulk of its fees, 

as percentage of what’s actually distributed to the creditors, at the end of the restructuring, 

which has now been going on for almost 7 years.  

33. Pursuant to the Plan of Arrangement of UCI which both the Israeli and Canadian courts 

approved, the Functionary is entitled to receive 20% of all litigation recoveries. In this 
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respect, the Functionary is assuming the risk of the litigation in the event there is no 

recovery. To date, the Functionary has settled certain litigation claims in Israel and has 

been paid 20% of those litigation recoveries.  

34. The suggestion in the 8th Report that the Functionary said that it participated in  

approximately 90 hearings in Canada is incorrect. Yael Hershkovitz advises me that the 

Functionary never represented that he personally participated in approximately 90 

hearings in Canada. The reference is to the Functionary’s Canadian advisors who have 

appeared at virtually every hearing. The correct excerpts from the Israeli report on this 

issue (as Yael Hershkovitz advises me),  are below: 

 

 

and 

 

35. The Functionary, through its Canadian counsel has repeatedly provided both KSV and 

Fuller Landau with assistance in respect of their investigation of various claims and assets. 

There have been numerous examples of this cooperation.  

36. The most recent example relates to the $12.5 million claim Plazacorp recently asserted in 

the Cumberland 2 CCAA . If the claim is allowed, it will significantly dilute recoveries to 

UCI from Cumberland 2. Additionally, the Plazacorp claim has prevented Fuller Landau 

from making a distribution to unsecured creditors despite the fact that it previously 

obtained court authority to distribute. Counsel for the Functionary has provided significant 

background materials relating to that alleged claim to Fuller Landau and its counsel.  

37. A motion to determine Plazacorp’s claim is scheduled to be heard on April 6, 2023. On 

March 27, 2023, Plazacorp sought to adjourn that motion. Counsel for the Functionary 
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worked closely with counsel for Fuller Landau to oppose the request, which the Canadian 

Court denied. Accordingly, the motion is proceeding as scheduled on April 6, 2023.  

38. The role of the Information Officer was set out in the May 18, 2016 order appointing KSV 

in that role. Specifically, the Information Officer is to report to the Canadian Court 

periodically on the status of the Israeli insolvency proceedings of UCI to the extent that 

such is relevant to the ongoing Canadian proceedings. The Information Officer was not 

authorized or empowered to indirectly participate in what is a fee dispute in Israel between 

the Functionary and the Trustee. A copy of the May 18, 2016 order is attached as Exhibit 

“D”. 

39. I make this affidavit in response to the 8th Report and for no other or improper purpose. 

AFFIRMED by Kenneth David Kraft of the 
City of Toronto, in the Province of Ontario, 
before me at the City of Toronto in the 
Province of Ontario on March 31, 2023 in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration 
Remotely. 

 

 

 

 

A Commissioner for taking affidavits. KENNETH DAVID KRAFT 
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THIS IS EXHIBIT "A" REFERRED TO IN THE 

AFFIDAVIT OF KENNETH DAVID KRAFT 

AFFIRMED  BEFORE ME THIS 31ST DAY OF 

MARCH, 2023.  

 

        

 A Commissioner for Taking Affidavits, etc. 
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THIS IS EXHIBIT "B" REFERRED TO IN THE 

AFFIDAVIT OF KENNETH DAVID KRAFT 

AFFIRMED  BEFORE ME THIS 31ST DAY OF 

MARCH, 2023.  

 

        

 A Commissioner for Taking Affidavits, etc. 
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THIS IS EXHIBIT "C" REFERRED TO IN THE 

AFFIDAVIT OF KENNETH DAVID KRAFT 

AFFIRMED  BEFORE ME THIS 31ST DAY OF 

MARCH, 2023.  

 

        

 A Commissioner for Taking Affidavits, etc. 
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THIS IS EXHIBIT "D" REFERRED TO IN THE 

AFFIDAVIT OF KENNETH DAVID KRAFT 

AFFIRMED  BEFORE ME THIS 31ST DAY OF 

MARCH, 2023.  

 

        

 A Commissioner for Taking Affidavits, etc. 
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