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Court File No. CV-16-11549-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.8.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF URBANCORP (WOODBINE) INC, AND URBANCORP
(BRIDLEPATH) INC., THE TOWNHOUSES OF HOGG’S HOLLOW INC.,
KING TOWNS INC., NEWTOWNS AT KINGTOWNS INC. AND DEAJA
PARTNER (BAY) INC. (COLLECTIVELY, THE “APPLICANTS”)

AND IN THE MATTER OF TCC URBANCORP (BAY) LIMITED
PARTNERSHIP

NINTH REPORT TO THE COURT OF GUY GISSIN, IN HIS CAPACITY AS
COURT APPOINTED FUNCTIONARY AND FOREIGN REPRESENTATIVE
OF URBANCORP INC.,

February 15, 2018

BACKGROUND

On April 21, 2016, certain direct and indirect subsidiaries (the “NOI Entities™) of Urbancorp
Inc. ("UCT”) commenced bankruptcy proposal proceedings (the “NOI Proceedings™) by
filing a Notice of Intention (“NOI”) pursuant to Section 50.4(1) of the Bankrupicy and
Insolvency Act (Canada). KSV Kofman Inc. (“KSV”) was appointed as the proposal trustee.

On April 25, 2016, pursuant to an application under Israel’s insolvency regime (the “Israeli
Proceedings™) brought by the indenture trustee of certain notes issued by UCI to bond
holders (the “Bondholders™) on the Tel Aviv Stock Exchange (the “Bond Issuance™), the
District Court in Tel Aviv-Jaffa, Israel (the “Israeli Court”) granted an order appointing Guy
Gissin as functionary officer of UCI (the “Functionary™) and giving him certain

management powers, authorities and responsibilities over UCIL.
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Also, on April 25, 2016, Urbancorp (Woodbine) Inc. (“Woodbine”) and Urbancorp
(Bridlepath) Inc. (“Bridlepath™) each filed a NOL KSV was also appointed as the proposal
trustee for both Bridlepath and Woodbine.

On May 11, 2016, the Israeli Court granted an order authorizing the Functionary to enter into
a protocol with KSV (the “Protocol”). The Protocol contemplated, among other things, that
the NOI Entities and certain other entities (together, the “Cumberland CCAA Entities™)
would file for protection under the Companies’ Creditors Arrangement Act (Canada) (the
“CCAA”) (the “Cumberland CCAA Proceedings”).

On May 18, 2016, the Ontario Superior Court of Justice (Commercial List) (the “Ontario
Court™) granted an initial order under the CCAA in respect of the Cumberland CCAA
Entities and appointed KSV as monitor of the Cumberland CCAA Entities. This order also

approved the Protocol.

Also on May 18, 2016, the Ontario Court granted two orders under Part IV of the CCAA,
which:

(a) recognized the Israeli Proceedings in respect of UCI as a “foreign main proceeding”;

{b)  recognized the Functionary as the foreign representative of UCI (hereinafter, the

“Foreign Representative™); and

(c) appointed KSV as the Information Officer (the “Information Officer”) in respect of
UCL

On October 18, 2016, the Ontario Court granted an initial order (the “Initial Order”) under
the CCAA in respect of the Applicants and TCC Urbancorp (Bay) Limited Partnership
(*TCC Bay”, and together with the Applicants, the “Bay CCAA Entities”) (the “Bay
CCAA Proceedings”). Although TCC Bay was not a proper party in the Bay CCAA
Proceedings, the Ontario Court declared that TCC Bay would enjoy the benefits of the
protections and authorizations provided by the Initial Order. The Initial Order also appointed
KSYV as monitor (the “Monitor™) of the Bay CCAA Entities.
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8. On September 26, 2017, the Israeli Court approved a creditors’ arrangement plan in respect
of UCI (“Plan Approval Order”). The Plan Approval Order appoints the Foreign
Representative as trustee of the UCI estate and, pursuant to the plan, the Bondholders’ rights

to pursue any causes of action were assigned to the Functionary.

B. PURPOSE OF THE REPORT

9. The purpose of this report is to request that the Ontario Court grant an Order:

(2) allowing the Foreign Representative to be deemed to have validly late filed a claim on
behalf of the Bondholders (the “UCI Bondholder Claim™) with KSV in its capacity
as Monitor of TCC Bay in relation to the $6 million promissory note, dated December
11, 2015 (the “$6 Million Promissory Note™), originally issued by TCC Bay in
favour of Urbancorp Toronto Management Inc. (“UTMI”), a company owned by Mr.
Alan Saskin, and then assigned to UCI, and the $2 million promissory note, dated
December 11, 2015 (the “$2 Million Promissory Note”), originally issued by TCC
Bay in favour of UTMI and then assigned by UTMI to Urbancorp Realtyco Inc.
(“RealtyCo”) for the benefit of UCI;

®) approving a seftlement agreement (the “Settlement Agreement”) between UCI and
Terra Firma Capital Corporation (“TFCC”) with respect to the within proceedings;

and
(c) allowing the UCI Bondholder Claim,

C. THE UCI BONDHOLDERS’ CLAIM

10.  On December 15, 2014, TCC Bay purported to issue a promissory note to UTMI in the
principal amount of $8 million (the *“2014 Promissory Note”). The 2014 Promissory Note
was allegedly issued in consideration of an amount, equal to at least $8 million, that was
owed to UTML.

11.  On December 11, 2015, shortly after the completion of the Bond Issuance, but before UCI
received the proceeds, the 2014 Promissory Note was replaced with two promissory notes

in the principal amounts of $6 million and $2 million that were issued in favour of UTMI
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on December 11, 2015 (collectively, the “201S Promissory Notes”). Aside from the
addition of interest at a rate of 1% per annum, the terms of the 2015 Promissory Notes
were otherwise identical to the 2014 Promissory Note. Pursuant to the information
provided by MNP LLP, the accountants for the Urbancorp group of companies, this

transaction was undertaken for income tax reasons.

Also on December 11, 2015, UTMI assigned the $6 Million Promissory Note to UCI and
the $2 Million Promissory Note to RealtyCo, for the benefit of UCI, At the same time,
UTMI received preferred shares of Urbancorp Holdco Inc. (“UHI”). UHI is the sole
shareholder of UCL The Foreign Representative believes that the beneficial owner of the
common shares of UHI is Mrs. Doreen Saskin, the wife of Alan Saskin (Alan Saskin is the
registered owner of the common shares but not the beneficial owner according to the
report of Fuller Landau, the proposal trustee in Alan Saksin’s personal bankruptcy

proposal proceeding).

UCI was created for the sole purpose of the Bond Issuance and was transferred certain

assets in consideration thereof.

The Bondholders were consistently reassured, through representations including financial
information contained in the prospectus issued in respect of the Bond Issuance (the
“Prospectus™), that $8 million of intercompany loans would be assigned to UCI as a
condition of the Bond Issuance. Relevant excerpts from the Prospectus are attached hereto
as Appendix “A”. It was understood that this undertaking would be satisfied by the
assignment of the 2015 Promissory Notes to, and for the benefit of, UCI.

On October 18, 2016, the Ontario Court issued a claims process order (the “Claims
Procedure Order”) requiring creditors to submit claims in respect of the Applicants on or
before November 23, 2016 (the “Claims Bar Date”).

In accordance with the Claims Procedure Order, the Foreign Representative submitted a
claim (the “UCI Claim™) to the Monitor in connection with the 2015 Promissory Notes
before the Claims Bar Date. A copy of the UCI Claim is attached hereto as Appendix “B”.
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17. Subsequently, the Monitor disallowed the UCI Claim asserting that nothing was owing by
TCC Bay in relation to the 2015 Promissory Notes and therefore there was no

consideration to support the 2015 Promissory Notes.

18,  The Monitor took the position that any amount owing by TCC Bay, if any, had been
satisfied through a series of intercompany transactions such that the amounts had been
fully repaid during the course of 2015 and before the 2015 Promissory Notes were
purported to be issued. None of this was disclosed in the Prospectus. Instead, the $8
million of intercompany loans evidenced by the 2015 Promissory Notes are described as
“current assets” on the proforma audited financial statements of UCI as at December 31,

2014, and the reviewed proforma financial statements as at September 30, 2015.

19.  The Foreign Representative appealed the disallowance to the Ontario Court and a hearing
was held on May 2, 2017, with respect to the validity of the disallowance. The Foreign
Representative also sought, in the alternative, a declaration that the first $8 million of
funds from TCC Bay' that might otherwise be received by Vestaco Invesments Inc.
(“Vestaco”) be held in trust for UCI and Realtyco and be paid to the Foreign
Representative on behalf of UCI on the basis that Vestaco is allegedly a nominee of
Doreen Saskin that might otherwise receive distributions if the UCI Bondholder Claim is
not allowed. Doreen Saskin’s beneficial interest in Vestaco was not disclosed in the

Prospectus.

20.  The declaratory relief being sought against Vestaco® was adjourned pending the outcome

of the appeal of the disallowance.

21. On May 11, 2017, the Honourable Mr. Justice Newbould upheld the Monitor’s
disallowance of the UCI Claim (the “Decision”). A copy of the Decision is attached hereto
as Appendix “C”.

" The limited partners of TCC Bay are Alan Saskin (79.99%), Vestaco (20%), and the general partner has the remaining
0.01% interest. Pursuant to a complicated set of amending agreements, it appears that Vestaco has the right to the first
$12 million of any returns ahead of Alan Saskin.

% Vestaco purported to assign its rights to DS (Bay) Holdings Inc. which is also allegedly a nominee of Doreen Saskin.
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22.  Inthe Decision, the Court found that “...the management fees owing by Bay LP (referred
to herein as TCC Bay) to UTMI have been paid and were paid by the time the [2015

Promissory Notes] were issued”.?

23.  The Court further found that it could not “...put any store in Mr. Saskin’s assertions of a
present day belief that the [2015 Promissory Notes] are valid and enforceable or were at

the time he signed them”.*

24.  Finally, the Court held that it agreed “...with the Monitor that given that UCI and
Realtyco were controlled completely by Mr. Saskin, as were UTMI and Bay LP, and all
relevant documents were signed by him, it cannot be reasonably held that UCI or Realtyco
were unaware of this state of affairs between UTMI and Bay LP....They cannot be said to
have not had actual notice of the state of their own intercompany affairs and the fact that
the management fee pursuant to the Original Fee Agreement, as amended, had been fully
booked as an expense against reported taxable income and ‘settled’ or ‘paid’ via postings
to the intercompany account, especially given that UTMI administered the internal affairs
of all of them”.’

25.  The Decision imputes actual knowledge of intercompany affairs to UCI and TCC Bay on

account of all of them being completely controlled by Alan Saskin.

26.  Accordingly, TCC Bay knew that the 2015 Promissory Notes were unenforceable when
issued and that they would be transferred to UCI as consideration for the Bond Issuance in

accordance with the Prospectus.

27. By issuing the 2015 Promissory Notes, TCC Bay created a representation that the notes
were valid and enforceable, and the false impression that there was a debt owing by TCC
Bay to UCIL The references in the Prospectus to the $8 million intercompany loan being

assigned to UCI were solely based on the issuance of the 2015 Promissory Notes. This

* Decision, para. 31.
* Decision, para. 37,
3 Decision, para. 39.
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was a single, uniform representation that was contained in the Prospectus, which had the

effect of faisely inflating the value of UCI’s assets as disclosed in the Prospectus.

Under the applicable Israeli securities laws, the Bondholders are deemed to have relied
upon this misrepresentation in the Prospectus. Under the Isracli Securitics Law, 5728-
1968 (the “Israeli Securities Law™), “A Prospectus shall contain every detail of
importance to a reasonable investor considering the purchase of the securities offered
therein...”® In addition, the Israeli Securities Law imposes liability for any damage caused
by the inclusion of misleading information toward any “person who has provided an
opinion, report, review or certificate that was included or mentioned in the prospectus with

such person’s prior consent.””’

As such, the 2015 Promissory Notes were a material consideration for the Bondholders®
participation in the Bond Issuance, as they represented recourse to $8 million in recoveries

for the Bondholders, of which they are now deprived.

All of the facts relating to the intercompany dealings came to the attention of the Foreign
Representative and the Bondholders subsequent to the Claims Bar Date and solely as a

result of the reports of the Monitor and the Decision.

As none of these matters were known to the Foreign Representative or the Bondholders
before the Claims Bar Date, and as the basis for the claim arises from the findings in the
Decision, they should be permitted to be considered as having filed an amended and/or
late proof of claim against TCC Bay based on the facts, as reported by KSV and found in

the Decisien.

Soon after the Decision, the Foreign Representative advised the Monitor about the
intention to bring a motion in respect of the UCI Bondholder Claim and did serve a notice
of motion in that regard. However, the matter was held in abeyance pending the Plan
Approval Order being granted as that was needed to give the Foreign Representative the

ability to prosecute the UCI Bondholder Claim. Since the Plan Approval Order has been

8 Jsraeli Securities Law, Section 16.
7 Israeli Securities Law, Section 32.
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granted, the Foreign Representative has been working with TECC to try and resolve the
remaining claims in TCC Bay. The Foreign Representative has kept the Monitor apprised
of the status of its dealings with TFCC concerning this matter.

THE TFCC CLAIM

On November 22, 2016, TFCC filed secured proofs of claim in these proceedings in the
respective amounts of $6,512,874.95 as against Woodbine, $6,230,764.08 as against
Bridlepath, and $6,013,865.10 as against TCC Bay (collectively, the “TFCC Claims”).

The TFCC Claims relate to guarantees and second mortgages which Woodbine,
Bridlepath and TCC Bay provided in favour of TFCC with respect to a loan from TFCC to
UHL

The TFCC Claims were disallowed (although the amounts of $216,898.98 as against
Bridlepath and $499,009.85 against Woodbine were allowed as unsecured claims and have
been paid out) on the basis, infer alia, that they constituted transfers at undervalue,

fraudulent conveyances and were oppressive to TCC Bay’s creditors.

TFCC has appealed the disallowance of its claim. The hearing of the appeal has been

adjourned sine die.

THE SETTLEMENT AGREEMENT

TFCC and UCT are the only potential creditors of the Applicants who remain unpaid and

in respect of whom a reserve has not been established.

All proven claims of the Applicants have been paid in full except certain inter-company
claims (“Inter-Company Claims”), With the exception of the Inter-Company Claims, the
only remaining claims are contested claims. Aside from the UCI Bondholder Claim and
the TFCC Claim, the Monitor has fully reserved for the remaining disputed claims which
have been disallowed. Among the disputed claims are claims by two former employees of

UTMI (the “Employee Claims”) for which the Monitor has fully reserved, UCI is the
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only remaining proven creditor in the Cumberland CCAA Proceedings, other than

disputed claims which have been fully reserved in those proceedings.

The only other disputed claim remaining to be determined in these proceedings is a claim

of Tarion Warranty Corporation for which the Monitor has fully reserved.

As the only potential creditors of the Applicants, UCI and TFCC have entered into the
Settlement Agreement, which settles their claims against TCC Bay and allows the Monitor
to distribute proceeds and terminate the Bay CCAA Proceedings. The Settlement
Agreement is attached hereto as Appendix “D”. It provides for, infer alia, a material
reduction in TFCC’s claim, the allowance of UCI’s claim, the distribution of funds to both
TFCC and UCI, and a release in favour of TFCC from UCI. It also contemplates that the
Monitor will bring a motion to terminate the Bay CCAA Proceedings and transfer certain

reserves to the Cumberland CCAA Proceedings.

The Settlement Agreement is conditional upon approval by both the Ontario Court and the
Israeli Cowrt. The Settlement Agreement represents a reasonable settlement and
compromise of significant claims against the Applicants, as well as potential claims of
UCI against TFCC. Approval of the Settflement Agreement will also avoid material
litigation, enable these CCAA proceedings to be terminated in the near term and thereby

reduce further material expenses.
RECOMMENDATIONS
The Foreign Representative respectfully requests that this Honourable Court grant an

Order:

allowing the Foreign Representative to be deemed to have validly late filed the UCI
Bondholder Claim with KSV in its capacity as Monitor of TCC Bay in relation to the
2015 Promissory Notes;

(b) approving the Settlement Agreement between UCI and TFCC; and

©

allowing the UCI Bondholder Claim.
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ALL OF WHICH IS RESPECTFULLY
SUBMITTED THIS £5”W DAY OF
FEBRUARY, 2018.

Guy Gissin, in his capacity as Court-Appointed
Functionary and Foreign Representative of
Urbancorp Inc., and not in his personal or
corporate capacity
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Definitions

For convenience, below are key definitions used in this chapter:

“The Company”

"Group companies"
or "the Group"

"Saskin" or "the -
controlling
shareholder"

"The rights holders"

"Urbancorp Group"

"The Transferred
Rights"

"The Transferred
Companies"
"Condominium"

"Dollar" or "CAD"

"Square feet" or "sqft"

Urbancorp Inc.

The Company, subsidiaries and associates.

Alan Saskin, the controlling shareholder of the Company and
founder of Urbancorp Group, serves as Chairman and CEO of
the Company.,

Alan Saskin and his family.

A commercial name comprised of private corporations held by
Alan Saskin (directly or indirectly through other entities
controlled thereby), alone, including with his family members or
with partners, that hold, as of the prospectus date and prior to
transfer of Alan's holdings in the transferred companies to the
Company, real estate properties in and outside Toronto (whether
development projects, rental properties and/or land classified as
investment property). Note that not all Urbancorp Group
companies would be transferred to the Company.

Consequently, after completion of the issuance pursuant to this
prospetus and transfer of Alan's holdings in the transferred
companies to the Company, Urbancorp Group would still consist
of companies that hold development and investment real estate
properties which would not be transferred to the Company.

As these terms are defined in section 7.1.7 below.

As defined in section 3.3.2.

As this term is defined in section 7.8.1(h) below.

Canadian Dollar.

To convert square feet to square meters, 10 sqft = 0.9290 m?. For

example, a property with an area of 5,000 sqft has an area of
464.5 m”.
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7.1.6

proposal, the proposal would be deemed to have been rejected (by the
Audit Committee); in case of rejection of or non-response to the proposal,
the controlling sharcholder may (directly or indirectly) accept the
proposal. Furthermore, in case where, despite acceptance of the proposal
by the Company, no agreement for investment in the new project and/or
acquisition of the new project by the Company shall materialize (for
reasons not contingent on the controlling shareholder), the controlling
sharcholder may (directly or indirectly) make such investment and/or
acquisition, subject to the right of refusal provision as set forth above in
this section.

{c) The Company will issue an Immediate Report concerning any decisions
by the Company’s Audit Committee and Board of Directors after every
such decision concerning delimitation of activities.

(d) The commitment by the controlling shareholder to delimit his activities, in
conjunction of the framework decision above, and the right-of-first-
refusal granted to the Company, are given for no consideration.

Note that as of the prospectus date, Saskin owns multiple real estate
development projects in Toronte, which would not be transferred to the
Company in conjunction with transfer of the transferred rights to the
Company.

Acquisition of the transferred companies by the Company from the Rights
Holders against share allocation

The Rights Holders (as defined above) have committed that, prior to listing
for trading on the stock exchange of debentures (Series A) offered to the
public pursuant to this prospectus, and subject to successful issuance to the
public, they would transfer to the Company their rights (including indirectly
through corporations owned thereby) in the transferred entities which
indirectly hold rights to rental investment property, development property and
geothermal assets in Toronto, Ontario in Canada, including liabilities with
respect thereto, and would assign the Company their right to the repayment of
loans from entities held be them, which amounts to CAD 8,000 thousand
(hercinafter together: "the Transferred Rights") against issuance of class
shares to to Urbancorp Holdco Inc, a corporation wholly-owned by Saskin,
which will issue similar class shares to the Interest Holders, and will be fully
controlled by Saskin.
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Chapter 9 — Interested parties and senior officers of the Company

9.1

9.2

9.2.1

Remuneration of interested parties and senior officers

In 2013, 2014 and in the first six months of 2015, no salary, management fees
and/or associated expenses were paid to interested parties and officers of the
Company, other than payments for services rendered by companies controlled
by the controlling shareholder of the Company, as set forth in tables in
sections 9.2.8 and 9.2.9 below.

Transactions with controlling sharcholder
Below is information, to the best of the Company's knowledge, about all

transactions with a controlling sharcholder (or in which a controlling
sharcholder has a personal interest) contracted by the Company and/or by
companies controlled thereby in the two years preceding the prospectus date
or still effective as of the prospectus date:

Transfer of rights in corporations against issuance of shares

The rights holders (as defined in section 3.3.2 of the prospectus) have
committed that, prior to listing for trading on the stock exchange of debentures
(Series A) offered to the public pursuant to this prospectus, and subject to
successful issuance to the public, they would transfer to the Company their
rights (including indirectly through corporations owned thereby) in the
transferred corporations which indirectly hold rights to rental investment
property and development property in Toronto, Ontario in Canada, including
liabilities with respect there to, and would assign the Company their right to
the repayment of loans from entities held be them, which amounts to CAD
8,000 thousand (hereinafter together: "the tramsferred rights"), against
issuance of class shares to to Urbancorp Holdco Inc, a corporation wholly-
owned by Saskin, which will issue similar class shares to the Interest Holders,
as set forth in section 3.3.2 of the prospectus.

It is hereby clarified that transfer of the transferred interests is not contingent
on any suspensive conditions and would become effective subject to
successful issuance to the public. The personal interest of the conirolling
shareholder in this transaction is due to the fact that they are party to said
contracting.

9.2.2 Asset construction, development and marketing services agreement:

I-1
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English Translation of the Financial Statements included in the
original Hebrew version of the Prospectus
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CONDENSED INTERIM PRO FORMA CONSOLIDATED
STATEMENTS OF FINANCIAL POSITION

September 30, | December 31,
2015 2014 2014
Unaudited ) Audited
CAD in thousands
ASSETS
CURRENT ASSETS: .
Cash and cash cquivalents 381 733 592
Restricted and carmarked deposits 2,326 3,541 3,901
Other accounts receivable 16,260 8,785 9,307
Trade receivables - condominium buyérs 2,620 6,878 43,523
Customer deposits held in trust 8,554 6,282 7,160
Inventories of buildings for sale 96,954 159,911 107,133
Related parties ' §,000 - ¥ -
Assets held for sale 13,716 - -
148,811 186,130 171,616
NON-CURRENT ASSETS:
Investment property under construction 62,110 45,529 50,802
Investment property 33,601 8,404 8,371
Real estate inveniories 16,838 13,899 . 34,354
Property, plant and equipment 62,073 48,924 48,778
Long-term receivables 1,551 4,715 3,623
Goodwill 1,961 1,961 1,961
178,135 123,432 148,389
326,946 309,562 320,005
LIABILITIES AND EQUITY .
CURRENT LIABILITIES:
Loans from financial corporations and others 147,023 165,996 174,020
Trade payables, contractors and service providers 47,688 23,728 30,231
Advances from condominium buyers 26,062 30,944 29,533
Other accounts payable I 853 1,162 1,398
220,326 221,830 235,182
NON-CURRENT LIABILITIES:
Loans from finaneial corporations and others 3,599 2,535 2,523
Deferred tax liabilities 20,908 19,324 17,698
. 24,507 21,859 20,221
EQUITY ATTRIBUTABLE TO EQUITY HOLDERS OF THE
COMPANY:
Owners’ contributions, net 63,826 37,361 *) (55,092)
Capital reserve for revaluation of property, plant and equipment
net of tax 22,069 20,564 20,449
Accumutated deficit (5,082) (12,052) (10.939)
Total equity 80,813 65,873 *) 64,602
326,946 309,562 320,005

*)}  Retroactive adjustment following change in pro forma assumptions.

November 29, 2015
Date of approval of Mr. Alan Saskin Mr. Philip Gales
the financial statements CEO and Chairman Deputy CEO, Finance
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CONDENSED INTERIM PRO FORMA CONSOLIDATED 46
STATEMENTS OF PROFIT OR LOSS AND OTHER COMPREHENSIVE INCOME

Revenues from sale of condominiums and retail
space

Revenues from rent and management of properties

Revenues from operating geothermal units

Cost of condominiums and retail space sold
Cost of rent and management of properties
Operating cost of geothiermal units

Gross profit (loss)

Selling and marketing expenses

General and administrative expenses

Fair value gain {loss) of investment property, net
Other income, net

Operating income (loss)

Finance income
Finance expenses

Finance income (expenses), net

Income (loss) for the period before income tax
Income tax expense (income}

Total income (loss)
Other comprehensive income:

Items of other comprehensive income that will not be
reclassified subsequently to profit or loss:

Gain (loss) from revaluation of property, plant and
equipment net of tax

Total other comprehensive income (loss) for the
period

Total comprehensive income (loss) for the period

Nine months ended Three months ended Year ended
September 30, September 30, December 31,
2015 2014 2015 2014 2014
Unaudited Audited
CAD in thousands
46,475 11,971 2,217 7,083 56,693
2,900 901 386 304 1,557
1,085 294 355 85 703
50,460 13,166 2,958 7,482 58,953
(43,405 (9,222) (3,601) (5,368) (50,711)
(1,5£3) {956) 27 {66) (1,347)
(633) {455) (321) (183) {(577) h
(45,571) (10,633) (4,199) (5,617} (52,635}
4,889 2,533 {1,241) 1,865 6,318
(4,148) (2,479 (178) {1,515) (4,775)
(533) (925) (107) (239) (1,351)
(1,156) 755 (768) (3,248) 1,586
3,708 152 2,293 152 69
2,760 36 [¢)] (2,985) 1,847
923 418 49 29 380
(1,287) {529) (334) (1)) (788)
(364) (11D (285) (62) {408)
2,396 (75) (286) (3,047 1,439
{634} 20 76 807 (381)
1,762 (55) (210) (2,240) 1,058
5,715 7,165 5,508 {120) 7,050
5,715 7,165 5,508 (1200 7,050
7,477 AL 5,298 {2,360) 8,108
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STATEMENTS OF CHANGES IN EQUITY
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Balanee at January 1, 2015 (audited)

Income '

Other comprehensive income

Transfer to revaluation reserve of
property, plant and equipment

Contributions

Withdrawals

Balance at September 30, 2015
(unaudited)

Balance at January 1, 2014 (audited)

Loss

Other comprehensive income
Contributions

Withdrawals

Balance at September 30, 2014
(unaudited)

Balance at Janvary 1, 2014 (audited)

Income

Other comprehensive income
Contributions

Withdrawals

Balance at December 31, 2014
(audited)

*)  Retroactive adjustment following change in pro forma assumptions,

Capital
reserve for
revaluation
of property,
Owners' plant and
contributions,  equipment Accumulated
net net of fax deficit Total
CAD in thousands
*} 55,092 20,449 (10,939) *} 64,602
- - 1,762 1,762
- 5,715 5,715
(4,095) 4,095 -
19,929 - - 19,929
{11,195) - - (11,195)
63,826 22,069 (5,082) 80,813
55,984 13,399 (11,997 57,386
- - (55) (35)
- 7,165 - 7,165
15,675 - - 15,675
(14,298) - - (14,298)
57,361 20,564 (12,052) 65,873
55,984 13,399 (11,997) 57,386
- - 1,058 1,058
- 7,050 - 7,050
*) 17,876 - - *) 17,876
(18,768) - - (18,768)
55,092 20,449 {10,939) 04,602
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CONDENSED INTERIM PRO FORMA CONSOLIDATED 48
STATEMENTS OF CHANGES IN EQUITY

Capital
reserve for
revaluation
of property,
Owners' plant and
contributions,  equipment Accumulated
net net of tax deficit Total
CAD in thousands

Balance at July 1, 2015 (unaudited) 60,810 20,656 {8,967) 72,499
Loss - - 210 (210)
Other comprehensive income - 5,508 - 5,508

Transfer to revaluation reserve of

property, plant and equipment - (4,095) 4,095 -
Contributions 7,846 - - 7,846
Withdrawals (4,830) - - (4,830)
Balance at September 30, 2015

(unaudited) 63,326 22,069 (5,082) 80,813
Balance at July 1, 2014 (unaudited) 53,014 20,684 (9,812) 63,886
Loss ; . (2,240) (2,240)
Other comprehensive loss - (120} - (120)
Contributions 5,926 - - 5,926
Withdrawals {1,579) - - (1,579)
Balance at September 30, 2014

{unaudited) 57,361 20,564 (12,052) 65,873
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CONDENSED INTERIM PRO FORMA CONSOLIDATED
STATEMENTS OF CASH FLOWS

Nine months ended Three months ended Year ended
September 30, September 30, December 31,
2015 2014 2015 2014 2014
Unaudited Audited
CAD in thousands
Cash flows from gperating activities:
Income (loss) for the period . 1,762 (55) (210) (2,240) 1,058
i .
Adjustments to reconcile income (loss) to net cash
provided by (used in) operating activities:
Depreciation and amortization 1,630 1,855 632 482 2,414
Finance expenses, net 364 11l 285 62 409
Income tax expense (income) 634 (20) {421) (807 381
Fair value gain (loss) of investment property, net 1,156 (755) 768 3,248 (1,586)
Other income, net (3,708) (152) (2,293) (152) (69}
Change in asset and liability items:
Decrease (increase) in other accounts receivable (2,054) 525 (1,956) 2,887 (1,258)
Decrease (increase) in trade receivables -
condominium buyers 43,288 38,185 4,550 (8,610) 4,075
Decrease (increase) in inventories of buildings for
sale 31,631 (46,425) (2,635) (34,419 6,137
Decrease {increase} in real estate inventories 844 507 2,714 1,671 (14,017)
Increase (decrease) in trade and other accounts
payable 6,653 (8,099) (1,321) (2,839) (599)
Increase {decrease} in advances from
condominjum buyers {3,906) 3,193 2,478 1,447 1,768
Net cash provided by (used in) operating activities 78,294 (11,030) 2,591 (392700 (1,287
Cash flows from investing activities:
Interest received 923 4]8 49 29 380
Change in customer deposits held in trust (1,331) 1,269 (292} (538) 396
Change in restricted and earmarked deposits 2,458 2,437 604 398 2,076
Construction of investment property (12,706) (11,704} (6,164) (6,109) (11,888)
Cash inflow [rom business combination 86 - 86 - -
Investment in property, plant and cquipment (673) (3,471) (15) (584) (3,934}
Net cash used in investing activities (11,243) {11,051) (5,732) (6,854) (12,970)
Cash flows from financing activities:
Interest paid (11,702) (8,032) (5,278) (3,257) (13,030)
Receipt of loans from financial corporations and
others 33,528 126,435 12,909 98,084 80,097
Repayment of loans from financial corporations and
others (79,351) (103,325) (264} (56,718) (55,967)
Distributions to equity holders of the Company (11,196) (3,799) (4,993} (1,579) (7,598)
Contributions by equity holders of the Company 1,459 11,086 833 7.634 10,898
Net cash provided by {(used in) financing activities (67,262} 22,365 3,207 44,164 14,400
Change in cash and cash equivalents (211) 284 66 (1,960} 143
Cash and cash equivalents at the beginning of the
period 592 449 315 2,693 449
Cash and cash equivalents at the end of the period 381 733 381 733 592
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Nine months ended Three months ended
September 30, September 30,
2015 2014 2015

Year ended
December 31,
2014

Unaudited

Audited

CAD in thousands

Appendix A - non-cash transactions:

Balances with related parties 8,000 -

*)-

Repayment of credit and ioans by controlling
sharcholder - 6,678

6,678

Purchase of investment property through seller's
credit 2,800 -

372

*)  Retroactive adjustment following change in pro forma assumptions.

FAW2000\w2000\URBANCORP\M\I S\ES-URBANCORP-short.docx
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PROOF OF CLAIM FORM FOR CLAIMS AGAINST
THE CCAA ENTITIES!

1. Name of CCAA Entity or Entities {the "Debtor"):

Debtor: _7CCJIRBAN Col (A1) LI TEL LORTEEHI®

2(a) Original Claimant {the "Claimant"}

[egal Nameof
Claimant URRBAN Co@P | NE.

Address

o E1SSIN 1 @)

Phone
#

2RR_HOARPEREL ST

oty TEL AVIV _ Iwe  ISEREL
Postal/Zp

Code (,6 2/0

2(b) Assignee, if claim has been assigned

Legal Name of

Assignee N / ,9

Address

. Prov
City 1State
PostaliZip
Code

3. Amount of Claiim

Name of

Contact GUY (IS5 .
The _CouT- BPPOINTED FiV ETtory Py

199 "3~ 7467727
Fax 1 972-3- P4 L2700

emall EUYE GISSINVE AW, Co i

MNama of
Contact

Phone
#

Fax#

email;

The Debtor was and stlll is indebted to the Claimant as follows:

Currency Amouht of Claim

Unsecured Secured Claim
Claim

can $¢,05),485.5¢

EIL'IL'.IDI\

oooogaa

! Urbancorp (Woodbine) Inc,, Urbancorp (Bridlepath) Inc., The Townhouses of Hogg's Hollow Inc,, King Towns
Tne., NewTowns at King Towns Inc., DEAJA Parimer (Bay) Inc. and TCC/Urbancorp (Bay) Limited Partnership

(collectively, the “CCAA Entities™),
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.4, Documentation

Provide all particulars of the Claim and supporting documentation, including amount, and
description of {ransaction(s) or agreement(s), or legal breach(es) glving rise fo the Claim,
including any claims assigriment/transfel agreement or similar docurdent, If applicable, and
amount of Invoices, particulars of all credits, discounts, etc. claimed, description of the security,
if any, granted by the affected Debtor fo the Claimant and estimated value of such security.

5. Certification
| hereby certify that:
1. I am the Claimant or authorized representative of the Claimant.
2. | have knowledge of all the circumstances connected with this Claim,

3. The Ciaimant asserts this Claim against the Debtor as set out above,
4. Complete documentation in support of this clalm is attached.

4 LA _A Winess: Yol Hhvsh kovi #2

Signature:

Name: (=0 GISSIN (Sgnature) ™
Y'_’tFL HERSH KoV T2

Tite: CougT- RLPOUN TE) FUNCT 10 V0RY. {print)

Detedat 7EL AV this R dayof NivEmEEE 2018

6. Filing of Claim

This Proof of Claim must be received by the Monitor on_ or before 5:00 p.m.
{Toronto time) on November 23, 2016 (or within thirty (30) days after the date on
which the Monitor had sent you a Claims Package with respect to a Restructuring
Period Claim) by prepaid ordinary mail, registerad mail, courier, personal delivery
or electronic transmission at the following address:

XSV Kofman Inc.

150 King Street West

Suite 2308

Toroato, ON MSH 1J9

Aftention:  Noah Goldstein

Emaik ngoldstein@ksvadvisory.com
Fax: 416.932.6266

For mere information see Iittp://www Jsvadvisory.comy/insolvency-casesfurbancorp-group, or contact

the Moniter by telephohe {(416,932.6207)
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ASSIGNMENT

TO: URBANCORPINC. . '

WE HEREBY ASSIGN TO URBANCORE INC. all of our right, title and intersst in a
6,000,000 Promissory Note dated the 11% day of December, 2015, a copy 6f which is attached
hereto, outstanding to us fom TFCCAKbancorp (Bay) Limited Parinership.

DATED at Toronto, this 112 day of December, 2015,

URBANCORE m?%s&mr NE.
Per .
f .

* Alan Saskin
President
Lhave the suthority to bind the Corporation

e doex

Syl o Pt frans vl 9 wrbancorp
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FROMISSORY NOTE

CANADIAN £6,000,000 DUE: On Demand
Toronto, Ontario Date: December 11%, 2015

FOR YALUE RECEIVED, the undersigned TCC/URBANCORP (BAY) LIVITED PARTNERSHIP
(the "Borrovor™), hereby promisos to pay 1o the order URBAN CORF TORONTO MANAGEMENT
INC. (tho "Holder"), which term shall Include its successors and xasipns at [20 Lynn Williamg Steeet,
Suite 2A Torouto, Ontario, MGK 3P6 or at such other place a5 the Holder may from time 1o time o
writing designate, in lawiol money of Canads, the prineipal s of Six Million ($6,000,000) Dollers or
so much thercof as may be cutstending from Lime to fimo (hereinafter referred to s tho "Princlpal
Balante"), together with interest thereon at the rate of One {1%) per anouim, which interest shall be
cakeulated daity and compounded monthily as herelnafler sef forth, &5 well afler as bofors demend or
maturity and both before and after defaylf snd Judginent as follows:

Interest caleulated daily not In advencs st the aforesaid rate on the amount autstanding from time to tine
shall beoome due and be paysble monthiy on the st day of Junuary in each nud every year coamencing on
the 15t day of January, 2017, ‘The firet payment of {nterest Is to be computed from the 11¢h day of
December, 2015 on the amount outstanding from time to thas, io become dus and peyable on the 15t day of
January, 2017, . '

Provided this Promissory Note may be repaid in whelc without boius or peoalty upon ten days pricr
writien notios,

- IF this Promissory Note iy plzeed it the hands of a solivitor fot collection or if collected through any legal
proceeding, the Borrower promises to pay & costs of collestion includlng the Holder's solicitors' fees and
Court costs as batween a solicltor and his own olient,

All payments to bs mads by the Borrower pursvant to this Promissory Note are to be made in feely
transferseble, Inediately available funds and without set-off, withbolding or deduction of any kind
whatsaever excopt fo the extent required by applicable law and, if any such set-off, withhoiding or
deduction is &0 required end s made, the Bormowsy will, 85 & separate asd independent obligation to the
Holder, be obligated to pay 1o the Holder o)l such addftlonal amounts ns may be required to fully
indemnify end seve harmless the Holder from such set.off, withkoldIng or deduction and as will result in
the effective recoipt by the Holder of it the amovats otherwise payable In sccordance with the termis of

this Promissory Note, ’

The undnrsigned and 2ll persons lisble or to become liable on this Promissory Note waive presentment,
protest and demand, notice or protest, demand and dishenear end non-peyirient of this Prorissory Note,
and consent to any and all renswals and extensions in the time of payment hereof, and agreo further that,
wt any ime end from time to fime without notice, the terms of payment hereln may be modified, without
affecting the liability of any pasty to this instruraent or any person liable or to become liable with respect
to amy indebtedness evidenced horeby. .

Time Is of the essence hereof.

This Promlssory Note shall be govarned by the Inws of the Province of Ontario and shall not bo choaged,
modified, discharged or cancelled orally or in sny meuner other than by sgreement in writing signed by
the parties hereto or their respeotive suscessors and assigns and the provisions bereof shall bind and enure
to the benefit of thelr respective heirs, executors, administrations, successors and assigns forever.

This Promissory Note is in substimtion for a I’Portion of ® Promisiory Note in the amount of $8,000,000

between dhe Borrower and Holder dated the 11 day of December, 2015.
TCC/AURBANCORF (BAY} LIMITED
PARTNERSHIB-Hyits Géneral Partner DEATA

President

1have the antharity to bivd the Corporation




TAB C



CITATION: Re Urbancorp, 2017 ONSC 2900
COURT FILE NO.: CV-16-11549-00CL
DATE: 20170511

SUPERIOR COURT OF JUSTICE — ONTARIO
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, ¢c.
C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
URBANCORP (WOODBINE) INC. AND URBANCORP (BRIDLEPATH) INC., THE
TOWNHOUSES OF HOGG'S HOLLOW INC., KING TOWNS INC., NEWTOWNS AT
KINGTOWNS INC. AND DEAJA PARTNER (BAY) INC. (COLLECTIVELY, THE
"APPLICANTS")

AND IN THE MATTER OF TCC/URBANCORP (BAY) LIMITED PARTNERSHIP

BEFORE: Newbould J.

COUNSEL: Neil S. Rabinovitch and Kenneth Kraft, for Guy Gissin, the Israeli Functionary of
Urbancorp Inc.

Robin B. Schwill, for the Monitor
David Preger, for Downing Street Financial
Adam M. Slavens, for Tarion Warranty Corporation

Lori Goldberg, for Fuller Landau, the Receiver of Alan Saskin

HEARD: May 2, 2017

ENDORSEMENT

[1] Guy Gissin, the Israeli Functionary of Urbancorp Inc. (“UCI”) and recognized in this
proceeding as the Foreign Representative, moves to set aside the disallowance of a claim made by
UCI in the claims process on a promissory note of $6 million issue by Bay LP, an Urbancorp
entity, to Urbancorp Toronto Management Inc. (“UTMI”) and assigned by UTMI to UCI. Mr.
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Gissin also moves for a declaration confirming the validity of a companion $2 million note issued
by Bay LP to UTMI and assigned to Urbancorp Realtyco Inc. (“Realtyco™), a subsidiary of UCL

[2]  These notes were issued in connection with management fees to be paid by Bay LP to
UTMI and they replaced an earlier $8 million note of Bay LP to UTML The relevant events are

contained in the Monitot's sixth report, as follows.

[3] The management fee relates to a fee charged by UTMI to Bay LP in respect of the sale of
Bay LP’s 49% interest (the “Sale™) in Downsview Homes Inc. (“Downsview Homes™) to Mattamy
Homes. A history of Downsview Homes, the Sale, the management fee and the Promissory notes,

is as follows:

. June 28, 2011 ~ Downsview Homes, a nominee for Downsview Park, which
was the nominee for Bay LP, entered into agreements (the “Purchase Agreements”)
for the purchase of lands (the “Lands”) from Parc Downsview Park Inc. (“PDP™).
The Purchase Agreements were to close upon the rezoning of the Lands. The date
for the closing was unknown at the time of entering into the Purchase Agreements.

. June 10, 2013 — A consulting agreement (the “Original Fee Agreement”)
was entered into among Bay LP, Downsview Park and UTMI. The Original Fee
Agreement provided, inter alia, that Bay LP would pay UTMI a $9.8 million fee if
Bay LP successfully completed the Sale for an amount in excess of $18 million.
The fee would become payable upon an invoice being rendered by UTMI to Bay
LP, which UTMI agreed would not be rendered prior to the closing of the Purchase
Agreements with PDP. At the date of the Original Fee Agreement, the date of the
final closings for the Purchase Agreements was unknown. The final closings, as it
turned out, occurred on June 4, 2015,

. July 30, 2013 ~ Bay LP completed the Sale of its 49% interest to Mattamy
Homes for an amount in excess of $21 million. From the proceeds of the sale price,
UTMI received approximately $14.5 million in two separate payments ($6.8
million and $7.7 million).

. Deceémber 15, 2014 — An $8 million promissory note (the “Original
Promissory Note™), dated December 15, 2014 was issued by Bay LP in favour of
UTMI. The debt supporting the Original Promissory Note was the unbilled balance
of the fee relating to the Original Fee Agreemerit (i.¢. $9.8 million less $1.8 million
fee accrued in 2013). The payment terms of the Original Promissory Note differ
from the payment terms of the Original Fee Agreement; the Original Promissory
Note was “Due on Demand”, whereas the Original Fee Agreement specifies the fee
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would be due upon the rendering of an invoice by UTMI to Bay LP, which would
not be rendered prior to the final closing of the Purchase Agreements.

. June 1, 2015 — An amending agreement (the “Amended Fee Agreement”)
was entered into among Bay LP, Downsview Park and UTMI. The Amended Fee
Agreement reduced the fee earned on the Sale by $3.0 million to $6.8 million. The
Amended Fee Agreement also changed the date on which the fee is to be due and
payable to the date of the first advance from beIMC Mortgage Fund (“beIMC?) of
the construction financing for the Downsview Park project. The first funding from
beIMC, although not known at the time of the Amended Fee Agreement, occurred
in 2016. The financing facility provided by beIMC closed on July 21, 2016.

. December 11, 2015 — The $8 million Original Promissory Note was
réplaced by a $6 million promissory note (the “$6 Million Promissory Note”) and
a $2 million promissory note (the “$2 Million Promissory Note”) (collectively the
“Substituted Promissory Notes™). The Substituted Promissory Notes make

~ reference to the Original Promissory Note (although the Substituted Promissory
Notes state the Original Promissory Note had been issued on December 11, 2015
rather than December 15, 2014). The terms of the Substituted Promissory Notes
appear to be the same as the Original Promissory Note except that the Substituted
Promissory Notes bear interest (at 1%), whereas the Original Promissory Note
stated there is no interest. The $6 Million Promissory Note and the $2 Million
Promissory Note were assigned by UTMI on December 11, 2015 to UCI and
Urbancorp Management Inc. (“UMI”), respectively; on the same day, UM]
assigned the $2 Million Promissory Note to Realtyco.

4] UCT was incorporated to raise money in the Israeli bond market which it did in December
2015 by raising $64 million through a public bond issuance on the Tel Aviv Stock Exchange. UCI
was required as a condition of the bonds to transfer assets from Urbancorp to UCI to support UCI’s
ability to pay the bonds. A number of Urbancorp entities were transferred into UCI. As well, Mr.
Saskin, the owner of the various Urbancorp entities, agreed to assign to UCI $8 million of

obligations described as Ioan obligations. The prospectus reflected this condition as follows:

“The Rights Holders [Mr. Saskin and his family] have committed that, prior to the
listing for trading [of the bonds]...they would transfer to [UCI] their rights ... in
the transferred entities which indirectly hold rights to rental investment
property....and would assign [UCI] their right to the repayment of loans held be
[sic] them, which amounts to CAD 8,000 thousand (hereinafter together “the
Transferred Rights™)...
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[5]  Aspart of the Bond Issuance, interim pro forma consolidated financial statements of UCI
as of June 30, 2015 were prepared by Brightman Almagor Zohar & Co. (“Deloitte Israel”). These
unaudited interim pro forma consolidated financial statements as at June 30, 2015 and as at
September 30, 2015 indicated that UCI had a current asset of $8 miilion in respect of “related
parties”. The notes to the financial statement referred to an assignment to UCI of the right to

receive loans from entities owned by Mr. Saskin and his family.

[6]  Mr. Saskin was examined by counsel for the Foreign Representative. In answers to very
leading questions he said that the reference in the prospectus to the right to repayment of $8 million
in loans and the reference in the pro forma unaudited statements to the current asset in respect of
related parties were to the $8 million promissory note. I find it difficult to understand why a
promissory note issued in respect of obligations under the Original Fee Agreement for
management fees, as acknowledged by the Foreign Representative in its factum, would be referred
to as a right to repayment of loans. There is no evidence the promissory note had anything to do
with loans. T do not put any reliance on the assertions of Mt. Saskin who has no real recollection

of the $8 million note or its purpose.

[71 The Foreign Representative takes the position that UCI, as an assignee from UTML, is a
good faith holder in due course of the $6 million note free of any defect of title and persanal
defences between the prior parties to the note. It also says that UCI gave value for the assi gnment
of the note to it by issuing special shares of UCI to Urbancorp Holdco, wholly owned by Mr.
Saskin.

[8]  The position of the Monitor and its reason for disallowing the claim of UCI on the $6
million promissory note is that the original $8 million note was issued by Bay LP in favour of
UTMI as evidence of the principal payment obligation under the Original Fee Agreement and was
not an obligation of Bay LP independent of the obligation under the Original Fee Agreement. By
the time the substituted $6 million note was issued, Bay LP did not owe UTMI anything and UTMI
owed Bay LP $527,655. This argument is based on the accounting records of Bay LP and UTML
The Monitor also says that that UTMI provided no new consideration to Bay LP in exchange for
the issuance of the $6 million note.
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Analysis

[91 A promissory note is not always a promise separate from an underlying transaction. In
Benjamin Geva, Vol II, Negotiable Instruments and Banking Toronto: Emond Montgomery
Publications Ltd, 1995 it is stated at page 90:

Sometimes, an instrument is taken by a creditor from his debtor merely to evidence
the debtor's undertaking under the basic transaction (e.g., sale of goods, loan of
money). In such a case, as between the debtor and creditor, the instrument itself
does not give rise to any liability on the debtor's part. The basic transaction remains
the only effective source of the debtor's liability. The debt is neither discharged nor
suspended by the giving of the instrument. The instrument is only intended to serve
as evidence of the indebtedness.

Normally, however, an instrument is given by a debtor to his creditor either as
collateral security to, or by way of payment of; the indebtedness arising from the
basic transaction. There is moreover a presumption in favour of payment.

{10]  What was the purpose of the otiginal $8 million promissory note? It was signed by Mr.
Saskin. On his cross-examination, he said he did not know what the purpose of the note was. He
said it was likely made on accounting and legal advice, but even on that he was guessing. There is

no evidence from any accountant or legal advisor about the purpose of the note.

[11] Mr. Cole of MNP, the accountant for Urbancorp, was asked what the reason was for the
original $8 million note being split into two notes, one for $6 million and one for $2 million. He
said that the original note was split into two for tax purposes to avoid a capital gain on the transfer
of certain assets to UCI subsidiaries. What those certain assets were was not said. He was asked
why the replacement notes provided for 1% interest when the original provided for no interest, and
his response was that he did not know: This information was not sworn but contained in answer to

questions posed by counsel for the Foreign Representative.

[12] 1 cannot find that the $6 million note or the $2 million note were independent obligations
regardless of whether the management fees were paid. The best that can be made on the record

before me is that they were issued for tax purposes.
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[13]  So far as the original $8 million note dated December 15, 2014 is concerned, it represented
the balance at that time of the management fees of $9.8 million to be paid under the Original Fee
Agreement which had been reduced by the payment of $1.8 million which was paid not by cash
but by off-setting entries in the Bay LP and UTMI intercompany accounts. It had nothing to do
with any outstanding loans owed by Bay LP to UTML

[14]  The form of the $8 million promissory note bears all of the hallmarks of a note given by a
debtor to an independent holder. For example, it provides that if the note is put in the hands of a
solicitor for collection the borrower shall pay all costs as between a solicitor and his own client.
The note was signed by Mr. Saskin. It was in favour of UTMI. Mr. Saskin controlled both
companies and the notion that he would retain a lawyer for his company UTMI to go after his
company Bay LP is fanciful. There is no evidence of any intent at the time for UTMI to assign the

note to any independent party who might wish to rely on such clauses.

[15] Moreover, Bay LP was not a borrower at all but had a potential liability for management
fees in the future if Bay LP was successful in selling its 49% interest in two agreements to acquire
property. The amount of management fees depended on the amount received by Bay LP and could
be only $3 million if the sale was for an amount up to $10 million, or $7 million if the sale was
between $10 million and $18 million, or $9.8 million if the sale was for more than $18 million.
The note was said to be a demand note, which if truly was the case meant that UTMI could demand
payment of 38 million at zany time even though management fees were not yet payable or in that
amount’. Under the Original Fee Agreement no management fees could be invoiced or paid until
after the purchase of the underlying properties were completed, which as it turned out did not occur
until June 4, 2015.

[16] Icannot find that the original $8 million note was an obligation of Bay LP independent of
the obligation of Bay LP to pay managemerit fees to UTMI, There is simply no evidence that it

was intended to be an obligation separate from the obligation to pay management fees. Like the

! When the first payment of management fees was made in 2013, they were not yet owing as the purchase of the lands
in question did not close until June 4, 2015 and no invoice for management fees was or could be rendered at the time
that payment was made, If is apparent that afl of the documentation was not intended to be closely followed.
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later $6 million and $2 million replacement notes, it is likely that the $8 million note was made for
some tax purpose of Urbancorp. The explicit tetms of the $8 million note, like the terms of the

replacement $6 million and $2 million notes, were not intended to be binding on Bay LP or UTML

[17]  An issue therefore is whether the balance owing by Bay LP to ‘UTMI’ in management fees
was paid, or paid by the time of the issuance of the replacement notes on December 11, 2015. The
balance owing under the Original Fee Agreement as it turned out was $8 million. The total
management fees were amended in the Amended Fee Agreement dated June 1, 2015 which
reduced the management fees to be paid by Bay LP to UTMI to $6.8 million in total, which would

leave only $5 million outstanding.

[18] Itseems clear that as between Bay LP and UTMI, the accounting treatment was the method
by which accounts were settled. The first payment of $1.8 million owing by Bay LP to UTMI was

taken care of by the intercompany offsets.

[19] The2013 Bay LP financial statements reflect a “Management fees” expense of $1.8 million
in the statement of earnings. These management fees were included in the 2013 Bay LP’s balance
sheet item “Accounts payable and accruals” of $1,817,030. On December 31, 2014, the $1.8
million accrued management fee (plus HST for a total of $2,034,000) was entered in the
intercompany account between Bay LP and UTMI as being “capitalized”, It is acknowledged by
the Foreign Representative that this was treated as a payment of the $1.8 million payable for

management fees.

[20] The December 31, 2014 Bay LP financial statements reflected a “Management fees”
expense of $8 million in the statement of earnings. The management fees were included in the
2014 Bay LP’s balance sheet item “Accounts payable and accruals” item of $8,150,738. As at
December 31, 2014, the intercompany accounts between Bay LP and UTMI reflected $3,537,135
owing by UTMI to Bay LP, exclusive of the $8 million management fee accrual. If the $8 million
note was issued as an independent liability, it would be expected that the amount remaining owing
for management fees would be recorded in the intercompany accounts as being paid by the note.
That is not what happened.
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[21]  On June 30, 2015 the intercompany account of Bay LP with UTMI recorded an accrued
liability for management fees of $8 million. On December 31, 2015 that intercompany account
recorded a reduction of $3 million that was stated to be a NMP year-end adjustment to the
management fee accrued liabilities to UTMI. That is, NMP, the accountant for the Urbancorp
entities, including Bay LP and UTMI, directed that year-end adjustment. At the year-end, the
intercompany balance showed $527, 654.20 owing from UTMI to Bay LP. This was net of ie.

took into account, the remaining management fee liability.

[22]  The accountants for Bay LP provided the Monitor with the 2015 and 2016 Bay LP trial
balances and year end adjusting entries. The December 31, 2016 Bay LP trial balance reflects a
balance of $727,655 owing by UTMI to Bay LP. The December 31, 2015 Bay LP trial balance
reflects a balance of $527,655 owing by UTMI to Bay LP. Neither the 2016 Bay LP trial balance
nor the 20135 Bay LP trial balance reflects amounts owing to either UCI or Realtyco in connection

with the substituted $6 million and $2 million promissory notes.

[23]  As well, the 2015 Bay LP trial balance was the basis for Bay LP’s 2015 T5013 tax
information that Bay LP filed with the Canada Revenue Agency. The date of the certification of
the 2015 Bay LP T5013 is “2016-03-30". Included in the 2015 Bay LP T5013 is Schedule 100,
which summarizes Bay LP’s assets, liabilities and partners® capital. The Monitor points out that
in the Schedule 100, there is no liability listed that would support an indebtedness in respect of the
$6 million and 82 million promissory notes. That is, the tax return of Bay LP was a statement that

liability on the two notes did not exist.

[24]  The Foreign Representative says the intercompany balances should not govern as year-end
adjusting entries were not made and had that occurred, they would have reflected a balance owing
on the $6 million and $2 million promissory notes. Reliance is placed on some answers provided
by Mr. Cole of MNP to questions posed by the Foreign Representative’s counsel. In those answers,
which have not been swom by Mr. Cole, he stated that it was his opinion that the intercompany
balances were not completely accurate. In answer to a question “As the accountant to UTMI and
[Bay LP], would MNP have posted year-end adjusting entries for these companies if the intent had

been to keep the $8 million debt outstanding?” Mr. Cole answered “Yes®. In answer to a further
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question “If yes, can you please advise what entries you would have posted in regards to this §8

million liability owed by [Bay LP}?" Mr. Cole stated “Unsure as did riot prepare the financials”.

[25] 1 do not take much from these unsworn answers as assisting the Foreign Representative.
First, ] have noted that in the 2015 intercompany Bay LP accounts, a year-end adjustment to the
$8 million management fee accrual was made by MNP to reduce it by $3 million. Presumably it
did so after discussion with management. Second, the question put to Mr. Cole was whether he
would have made a year-end adjusting entry “if the intent had been to keep the $8 million debt
outstanding”. The question did not provide any particular year-end. Mr. Cole did not say, nor

presumably could he say, that there was an intent to keep the $8 million debt outstanding,

[26]  In yet a further question as to whether Mr. Cole would have made any adjustment to
recognize the $8 million liability in relation to the notes, he responded that he would have inquired
of management whether the note remained outstanding and if management said yes, the liability
would have been booked. Apart from the fact that the information was unsworn and untested, it is
not.any evidence that the adjustment would in fact have been made. It would require a staternent
from management that the note was outstanding and presumably some questions from Mr. Cole to

test the reasonableness of the statement.

[27]  Mr. Cole did say that MNP was engaged to prepare the tax returns and the related adjusting
year-end tax entries. The tax return of Bay LP for 2016 is direct evidence that the $8 million debt

was not outstanding.

[28]  Moreover, there was no question of $8 million being outstanding at the time of the
replacement notes dated December 11,2015, On June 1, 2015 the original management fee of $9.8
million was reduced by agreement by $3 million to $6.8 million, and $1.8 million of that had
already been paid. There was only $5 million left for a management fee under the Amended Fee

Agreement.

[29]  The Foreign Representative relies on a provision in both the original $8 million promissory
note and the replacement $6 million and $2 million notes that state that all payments to be made

by Bay LP pursuant to the promissory note are to be made in freely transferrable and immediately

63



- Page 10 -

available funds and without set-off. Therefore it says thete is no basis to contend that the notes
were paid by the management fees being set-off in the Bay LP and UTMI intercompany accounts
by amounts owing by UTMI to Bay LP. The problem with this argument is that this provision is
part of promissory notes that as previously stated were never intended to be binding on Bay LP or
UTML It makes no sense for two companies controlled by Mr. Saskin to act on the basis of such
a set-off provision and there is no evidence at all that Mr. Saskin at the time of the notes wanted
to prevent set-off of payments owing between Bay LP and UCIL The whole history of the affairs

of the Urbancorp companies is that accounts were set-off each year.

[30]  Moreover, the notes were not independent obligations but reflective and given in
connection with the management fee agreement, and the payments made were not made pursuant

to the notes but by way of entries in the intercompany accounts.

(31] Ifind that the management fees owing by Bay LP to UTMI have been paid and were paid

by the time the replacement notes of the $6 million and $2 million were issued.

[32] The $6 million note was assigned by UTMI to UCL The Foreign Representative says UCI
is a holder of that note “in due course” and that under section 73 of the Bills of Exchange Act
("BEA™) a holder of a note in due course is entitled to enforce it in accordance with its terms free
from any defect of title and personal defences that UTMI might have had on the note. Section
57(2) of the BEA provides that every holder of a bill, in the absence of evidence to the contrary,
is deemed to be a holder in due course. The same argument is made with respect to the $2 million
note that was assigned by UTMI to Urbancorp Management Inc. and then to Urbancorp Realtyco
Inc.

[33] A holder in due course is defined in section 55 of the BEA as follows

55(1) Holder in due course

A holder in due course is a holder who has taken a bill, complete and regular on the
face of it, under the following conditions, namely,
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(a) that he became the holder of it before it was overdue and without notice that it
had been previously dishonoured, if such was the fact; and

(b) that he took the bill in good faith and for value, and that at the time the bill was
negotiated to him he had no notice of any defect in the title of the person who
negotiated it.

[34]  Idonotsee this defence assisting the Foreign Representative. The assignments of the notes
were all signed by Mr. Saskin on behalf of companies he controlled and to companies he
controlled. The notes were not intended to be acted on by the parties to them and the assignee
cotnpanies are not able to suggest they were independent of the assi gnot and not aware of that. In
any evenf, by the time of the assignments of the notes, the underlying obligation to pay
management fees had been fulfilled and nothing was owing under the notes. The assignees did not
take the assignments before the notes were overdue, which is a requirement of being a holder in

due course.

[35] Real (or absolute) defences do not constitute a defect of title and are available against a
holder in due course. One such absolute defence is the discharge of the instrument by payment in
due course. See Benjamin Geva, supra, at p. 133 and Crawford, B., Law of Banking and Payment
in Canada (loose-leaf) , Toronto: Carswell, which states at §26:30.30(1):

It is fundamental to any law of negotiable instrurents that there be a distinction
between the substance of real, or absolute, defences on the one hand, and defects
of title and personal defeiices on the other. The former are the defences that apply
against all persons, no matter whether the holder has or has not had notice of them,
whether or not he took for value, whether before or after maturity, and whether or
not the instrument is complete and regular in form.

[36]  The Foreign Representative acknowledges that Mr. Saskin is the principal and controlling
mind of Bay LP, UTMI and UCI. He argues, however, that Mr. Saskin’s involvement with the
three entities does not disqualify UCI from having obtained the $6 million promissory note in good
faith because at all material times, he believed, and continues to believe, that the $6 million and
$2 million notes are valid and enforceable. Reliance for this argument is placed on evidence Mr.
Saskin gave on his examination by counsel for the Foreign Representative. I have a great deal of

difficulty with this argument. Mr. Saskin made representations in the prospectus for the Israeli
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bond offering and it is in his interest to say the notes are good and outstanding. As well, virtually

all of his evidence was given to leading questions by counsel for a party in interest with Mr. Saskin.

[37] M. Saskin asserted that the replacement $6 million and $2 million notes dated December
11, 2015 were good and that the $8 million was owed then and continues to be owed. That however
could not be the case. Apart from the fact that Mr. Saskin did not know what the purpose of the
original $8 million note was, and could not know what the purpose of the two replacement notes
were, it is clear and admitted that the $8 million note was given in respect of the $8 million balance
owing for management fees and that before the replacement notes were issued for tax purposes,
the management fee had been reduced on June 1, 2015 to reduce the total management fee to $6.8
million, $1.8 million of which had already been paid. Mr. Saskin signed the Amended Fee
Agreement on behalf of all of the parties, being UTMI, Urban Downsview Park Development Inc.
and Bay LP and had to know that $8 million could not have been owing. I do not put any store in
Mr. Saskin’s assertions of a present day belief that the notes are valid and enforceable or were at

the time he signed them.

[38]  The Foreign Representative argues that even if it is determined that Mr. Saskin was aware
of arisk to the enforceability and validity of the 2015 $6 million and $2 million promissory notes,
this knowledge should not be imputed to UCI because while Mr. Saskin was the controlling mind
of UCI, the circumstances do not watrant discounting the lack of knowledge of other UCI
stakeholdets, namely, the bondholders. I do not accept this. The bondholders have an interest in
seeing the claim on the notes succeed, but it is UCI and not its creditors that is relevant to whether
UCI can be considered to have taken the notes with or without knowledgeé of their validity. The

bondholders did not take any assignment of the notes.

[39] 1 agree with the Monitor that given that UCI and Realtyco were controfled completely by
Mr. Saskin, as were UTMI and Bay LP, and all relevant documerits were signed by him, it cannot
be reasonably heid that UCI or Realtyco were unaware of this state of affairs between UTMI and
Bay LP. | agree with the Monitor that neither UCI nor Realtyco can be said to be holders in due
course. They cannot be said to have not had actual notice of the state of their own intercompany
affairs and the fact that the management fee pursvant to the Original Fee Agreement, as amended,

had been fully booked as an expense against reported taxable income and “settled” or “paid” via
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postings to the intercompany account, especially given that UTMI administered the internal affairs
of all of them.

[40] The Foreign Representative argues that if UCI was not a holder in due course when the $6
million note was assigned to it by UTMI, UCI was a holder for value of the note and that under
section 73 of the BEA, UCI can enforce the note subject to any defects in title and mere personal
defences. In effect, it argues that the rights of a holder for value are greater than the rights of a
holder in due course, as a holder in due course is subject to real, or absolute, defences. Assuming
without deciding that UCI gave value for the assignmerit of the note to it, I cannot agree with the
Foreign Representative. Section 73 of the BEA does not provide that a holder in value can sue
subject only to any defects in title or mere personal defences. It simply says that a holder of a bill
may sue on the bill in his own name and says nothing of what defences are available to a holder

that is not a holder in due course. It provides:

73. Rights and powers of holder
The rights and powers of the holder of a bill are as follows:
(a) he may sue on the bill in his own name;

(b) where he is a holder in due course, he holds the bill free from any defect of title
of prior parties, as well as from mere personal defences available to prior parties
among themselves, and may enforce payment against all parties liable on the bill;

(c) where his title is defective, if he negotiates the bill to a holder in due course,
that holder obtains a good and complete title to the bill; and

(d) where his title is defective, if he obtains payment of the bill, the person who
pays him in due course gets a valid discharge for the bill.

[41] A holder for value that is not a holder in due course is subject to real, or absolute, defences.

Conclusion

[42]  The motion of the Foreign Representative to dismiss the Monitor’s disallowance of UCr’s

claim against Bay LP on the basis of the $6 million promissory note is dismissed. The motion of
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the Foreign Representative to confirm the validity and enforceability of the $2 million promissory

note is also dismiissed.
[43]  The Monitor has not claimed costs in its material. There will be no order as to costs.

[44]  The assets of Bay LP have been sold. The Monitor reports that after admitted claims and a
reserve for expenses, $7,844,500 remains. There are disputed claims that if successfil would eat
up those remains. It is possible that the disputed claims would ultimately be dismissed, leaving
equity available for the partners of Bay LP. One partner with a 20% interest is Vestaco Investrent
Inc. as a nominee of Doreen Saskin, the wife of Alan Saskin?. Mr. Saskin himself is a 79.99%
partner in Bay LP. An agreement amornig all partners on May 15, 2008 provided Vestaco with a

priority return of $7 million plus interest at 7% compounded annually.

[45]  The Foreign representative has contended in its factum that if the disallowance of the claim
on the $6 million note is upheld, any equity in Bay LP after payment of all debts should not go to
Doreen Saskin. That argument was by agreement adjourned as other parties are interested in the
issue and it will come on for hearing when fully briefed. I would note that until ali claims against

Bay LP are determined, the issue may be academic.

2oxd T

Newbould J.

Date: May 11, 2017

% On December 9, 2016 Doreen Saskin transferred her beneficial parinership interest to DS (BAY) Holdings Inc.
whose sole officer and director is Doreen Saskin,
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Court File No. CV-16-11549-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT
ACT, R.8.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF URBANCORP (WOODBINE) INC. AND
URBANCORP (BRIDLEPATH) INC., THE TOWNHOUSES OF HOGG’S
HOLLOW INC., KING TOWNS INC., NEWTOWNS AT KINGTOWNS
INC, AND DEAJA PARTNER (BAY) INC. (COLLECTIVELY, THE
“APPLICANTS”)

AND IN THE MATTER OF TCC URBANCORP (BAY) LIMITED
PARTNERSHIP

MINUTES OF SETTLEMENT
PARTIES:

GUY GISSIN, in his capacity as lsraeli court-appointed functionary (“Functionary”) of
Urbancofp Inc. (“UCT”), and not in his personal capacity, of the First Part

TERRA FIRMA CAPITAL CORPORATION, an Ontario corporation (“Terra Firma”), of
the Second Part

RECITALS:

A. TFCC has a motion before the Ontario Superior Court of Justice (Commercial List) (the
“Ontario Court”) seeking to appeal the disallowance of its claim as against the
Applicants (“TFCC Motion™).

B. The TFCC Motion is currently adjourned sine die.

C. The Functionary has brought a motion seeking to allow the late filing of a proof of claim
on behalf of UCI’s bondholders as a result of an earlier decision of the Court that

disallowed a claim the Functionary previously submitted on behalf of UCI in relation to
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$8 million in promissory notes that the Functionary asserts were to have been assigned
directly and indirectly for the benefit of UCI and a motion for a declaration that the first
$8 million, plus interest, of funds that Vestaco Investments Inc., DS (Bay) Holdings, or
any of their successors and assigns (collectively, “DSCo”) would otherwise receive from
TCC Urbancorp (Bay) Limited Partnership be held in trust for UCI and be paid to the
Functionary on behalf of UCI (collectively, the “UCI Motions™).

D. The UCI Motions have yet to be scheduled.

E. TFCC and the Functionary on behalf of UCI want to resolve matters so as to allow KSV
Kofman Inc., in its capacity as monitor (“Monitor™) of the Applicants, to distribute the
proceeds that the Monitor currently holds and to otherwise seltle matters between UCI

and Terra Firma.

NOW THEREFORE, FOR VALUABLE CONSIDERATION, the receipt and sufficiency
of which are hereby irrevocably acknowledged, UCT and TFCC hereby agree as follows:

1. TFCC shall receive a distribution of $3 million from the proceeds in the Applicants’
estate in full and final satisfaction of ail claims that TFCC has related to the TCC
Motion or the Applicants, including but not limited to those filed in its proof of claim

filed in these proceedings.

2. UCI shall be entitled to receive, in satisfaction of the claims related to the UCI
Motions all other amounts to be distributed {rom the Applicants’ estate, other than
validly determined claims previously asserted against the Applicants, and claims for

which the Monitor has currently reserved funds.

3. This settlement shall be subject to UCI receiving an initial distribution of not less than

$5.5 million concurrently with the $3 million distribution to TFCC referred to in
paragraph 1,

4. This settlement shall be subject to approval of the Ontario Court and the Israeli
District Court for Tel Aviv-Jaffa (“Israeli Court”) and shall take effect on the first
Business Day following the expiry of the applicable appeal period in both Ontario
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and Israel (or if any appeal is taken upon the appeal having finally been dealt with
upholding the approval of the settlement). Business Day shall mean a day, other than
Saturday or Sunday, when banks are generally open for business in Toronto, Ontario

and Tel Aviv, Israel.

5. TFCC and UCI shall jointly seek approval of the Ontario Court for this settlement and
the proposed distributions provided herein on notice to all affected parties, The form
of order approving the settlement from the Ontario Court (“Ontario Approval
Order”) shall be in a form of acceptable to both Parties. UCI shall seek approval of
the Israeli Court (“Israeli Approval Order™) and the form of the Israeli Approval
Order shall also be in a form acceptable to both Parties. The Ontario Approval Order
shall direct the Monitor to forthwith bring a motion for an order transferring all of the
disputed claims reserves in this proceedings to the Companies’ Creditors
Arrangement Act proceedings bearing court file number CV-16-11389-00CL and
upon such order being granted, make the distributions provided in paragraphs 1 and 3,
on the same day, and not more than 30 days after the Orders (as defined below)
become final. The Ontario Approval Order shall be sought first and shall provide that

the order be conditional on the Israeli Approval Order also being granted.
6. The provisions of these minutes of settlement are not severable,

7. Upon the Ontario Approval Order and the Israeli Approval Order (collectively, the
“Orders”) becoming a final order then the TFCC Motion and the UCI Motions shall
both be considered settled with no orders as to costs. Further upon the Orders
becoming final, each Party hereby remises, releases and forever discharges the other
Party (which includes their officers and directors) of and from all actions, causes of
action, suits, debts, dues, accounts, contracts, claims and demands whatsoever, in law
or in equity, which that Party ever had, now has or may hereafter have against the

other Party in any way related to UCI.

8. In the event that final Orders approving these minutes of settlement are not obtained
from both the Ontario Court and the Israeli Court within 90 days hereof (unless

extended by the mutual consent of TFCC and UCI), these minutes of settlement shall
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become null and void and shall not be admissible for the purpose of adjudicating
either the TECC Motion or the UCI Motion and each of the TFCC Motion and the
UCI Motion shall be made returnable before the Ontario Court forthwith.

9. These minutes of settlement shall be interpreted in accordance with the laws of the

Province of Ontario and the federal laws of Canada applicable therein.
10. Time shall be of the essence herein.

11. These minutes of settlement may be executed in separate counterparts, each of which
when so executed and delivered shall be deemed to be an original and all of such
counterparts shall together constitute one and the same instrument. Any party may
execute these minutes of settlement via scanncd portable document format sent via

electronic mail.

12. These minutes of settlement, together with any agreements and other documents to be
delivered pursuant hereto, constitutes the entire agreement between the Parties
pertaining to the subject matter hereof and supersedes all prior agreements,

negotiations, discussions and understandings, written or oral, between the Parties.

DATED asofthe __13 day of February, 2018

GUY GISSIN, in his capacity as Court-
‘Appointed  Functionary and  Foreign
Representative of URBANCORP INC., and not
in his personal or corporate capacity

T h_C
7a/

TERRA FIRMA CAPITAL CORPORATION

Byzi//‘m /
dme: \/f.DMxyua/"

Title: . A
Expcnbis Vice Chawmen
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