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Target Canada Co. (Re), 205 ONSC
303 (CanLII)
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Citation:Target Canada Co. (Re), 2015 ONSC 303 (CanLII), <http://canlii.ca/t/gg18d>,

retrieved on 2016-08-09

CITATION: Target Canada Co. (Re), 2015 ONSC 303
COURT FILE NO.: CV-15-10832-OOCL

DATE: 2015-01-16

SUPERIOR COURT OF JUSTICE -ONTARIO

RE: IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT
ACT, R.~.C:., I t38:~; c. C-3G, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF TARGET CANADA CO., TARGET CANADA
HEALTH CO., TARGET CANADA MOBILE GP CO., TARGET
CANADA PHARMACY (BC) CORP., TARGET CANADA PHARMACY
(ONTARIO) CORP., TARGET CANADA PHARMACY CORP.,
TARGET CANADA PHARMACY (SK) CORP., and TARGET CANADA
PROPERTY LLC.

BEFORE: Regional Senior Justice Morawetz

COUNSEL: Tracy Sandler and Jeremy Dacks, for the Target Canada Co., Target Canada
Health Co., Target Canada Mobile GP Co., Target Canada Pharmacy (BC)
Corp., Target Canada Pharmacy (Ontario) Corp., Target Canada Pharmacy
Corp., Target Canada Pharmacy (SK) Corp., and Target Canada Property
LLC (the "Applicants")

Jay Swartz, for the Target Corporation

Alan Mark, Melaney Wagner, and Jesse Mighton, for the Proposed Monitor,
Alvarez and Marsal Canada ULC ("Alvarez")

Terry O'Sullivan, for The Honourable J. Ground, Trustee of the Proposed
Employee Trust

Susan Philpott, for the Proposed Employee Representative Counsel for
employees of the Applicants
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HARD and ENDORSED: January 15, 2015

REASONS: January 16, 2015

ENDORSEMENT

[1] Target Canada Co. ("TCC") and the other applicants listed above (the
"Applicants") seek relief under the Cvmpernres' Cr•eclr'tor~s Ar•r~crn~e~nent Act, K..5.C.,
1985, c. C-3t~, as amended (the "CCAA"). While the limited partnerships listed in
Schedule "A" to the draft Order (the "Partnerships") are not applicants in this
proceeding, the Applicants seek to have a stay of proceedings and other benefits of an
initial order under the CCAA extended to the Partnerships, which are related to or
caxry on operations that are integral to the business of the Applicants.

[2] TCC is a large Canadian retailer. It is the Canadian operating subsidiary of
Target Corporation, one of the largest retailers in the United States. The other
Applicants are either corporations or partners of the Partnerships formed to carry on
specific aspects of TCC's Canadian retail business (such as the Canadian pharmacy
operations) or finance leasehold improvements in leased Canadian stores operated by
TCC. The Applicants, therefore, do not represent the entire Target enterprise; the
Applicants consist solely of entities that are integral to the Canadian retail operations.
Together, they are referred as the "Target Canada Entities".

[3] In early 2011, Target Corporation determined to expand its retail operations
into Canada, undertaking a significant investment (in the form of both debt and
equity) in TCC and certain of its affiliates in order to permit TCC to establish and
operate Canadian retail stores. As of today, TCC operates 133 stores, with at least one
store in every province of Canada. All but three of these stores are leased.

[4] Due to a number of factors, the expansion into Canada has proven to be
substantially less successful than expected. Canadian operations have shown
significant losses in every quarter since stores opened. Projections demonstrate little
or no prospect of improvement within a reasonable time.

[5] After exploring multiple solutions over a number of months and engaging in
extensive consultations with its professional advisors, Target Corporation concluded
that, in the interest of all of its stakeholders, the responsible course of action is to
cease funding the Canadian operations.

Page 2 of 14

[6] Without ongoing investment from Target Corporation, TCC and the other
Target Canada Entities cannot continue to operate and are clearly insolvent. Due to
the magnitude and complexity of the operations of the Target Canada Entities, the
Applicants are seeking a stay of proceedings under the CCAA in order to accomplish
a fair, orderly and controlled wind-down of their operations. The Target Canada
Entities have indicated that they intend to treat all of their stakeholders as fairly and
equitably as the circumstances allow, particularly the approximately 17,600
employees of the Target Canada Entities.

[7] The Applicants are of the view that an orderly wind-down under Court
supervision, with the benefit of inherent jurisdiction of the CCAA, and the oversight

https://www.canlii.org/en/on/onsc/doc/2015/2015onsc303/201 Sonsc303.htm1?searchUrlHas... 8/9/2016
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of the proposed monitor, provides a framework in which the Target Canada Entities
can, among other things:

a) Pursue initiatives such as the sale of real estate portfolios and the sale
of inventory;

b) Develop and implement support mechanisms for employees as
vulnerable stakeholders affected by the wind-down, particularly (i) an
employee trust (the "Employee Trust") funded by Target Corporation;
(ii) an employee representative counsel to safeguard employee interests;
and (iii) a key employee retention plan (the "KERP") to provide
essential employees who agree to continue their employment and to
contribute their services and expertise to the Target Canada Entities
during the orderly wind-down;

c) Create a level playing field to ensure that all affected stakeholders are
treated as fairly and equitably as the circumstances allow; and

d) Avoid the significant maneuvering among creditors and other
stakeholders that could be detrimental to all stakeholders, in the absence
of acourt-supervised proceeding.

[8] The Applicants are of the view that these factors are entirely consistent with
the well-established purpose of a CCAA stay: to give a debtor the "breathing room"
required to restructure with a view to maximizing recoveries, whether the
restructuring takes place as a going concern or as an orderly liquidation or wind-down.

[9) TCC is an indirect, wholly-owned subsidiary of Target Corporation and is the
operating company through which the Canadian retail operations are carried out. TCC
is a Nova Scotia unlimited liability company. It is directly owned by Nicollet
Enterprise 1 S. a r.l. ("NE1"), an entity organized under the laws of Luxembourg.
Target Corporation (which is incorporated under the laws of the State of Minnesota)
owns NE 1 through several other entities.

[10] TCC operates from a corporate headquarters in Mississauga, Ontario. As of
January 12, 2015, TCC employed approximately 17,600 people, almost all of whom
work in Canada. TCC's employees are not represented by a union, and there is no
registered pension plan for employees.

[ 11 ] The other Target Canada Entities are all either: (i) direct or indirect
subsidiaries of TCC with responsibilities for specific aspects of the Canadian retail
operation; or (ii) affiliates of TCC that have been involved in the financing of certain
leasehold improvements.

[12] Atypical TCC store has a footprint in the range of 80,000 to 125,000 total
retail square feet and is located in a shopping mall or large strip mall. TCC is usually
the anchor tenant. Each TCC store typically contains an in-store Target brand
pharmacy, Target Mobile kiosk and a Starbucks cafe. Each store typically employs
approximately 100 — 150 people, described as "Team Members" and "Team Leaders",

Page 3 of 14
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with a total of approximately 16,700 employed at the "store level" of TCC's retail
operations.

[13] TCC owns three distribution centres (two in Ontario and one in Alberta) to
support its retail operations. These centres are operated by a third party service
provider. TCC also leases a variety of warehouse and office spaces.

[14] In every quarter since TCC opened its first store, TCC has faced lower than
expected sales and greater than expected losses. As reported in Target Corporation's
Consolidated Financial Statements, the Canadian segment of the Target business has
suffered a significant loss in every quarter since TCC opened stores in Canada.

[15] TCC is completely operationally funded by its ultimate parent, Target
Corporation, and related entities. It is projected that TCC's cumulative pre-tax losses
from the date of its entry into the Canadian market to the end of the 2014 fiscal year

(ending January 31, 2015) will be more than $2.5 billion. In his affidavit, Mr. Mark
Wong, General Counsel and Secretary of TCC, states that this is more than triple the
loss originally expected for this period. Further, if TCC's operations are not wound
down, it is projected that they would remain unprofitable for at least 5 years and
would require significant and continued funding from Target Corporation during that
period.

[16] TCC attributes its failure to achieve expected profitability to a number of

principal factors, including: issues of scale; supply chain difficulties; pricing and
product mix issues; and the absence of a Canadian online retail presence.

[17] Following a detailed review of TCC's operations, the Board of Directors of
Target Corporation decided that it is in the best interests of the business of Target
Corporation and its subsidiaries to discontinue Canadian operations.

[18] Based on the stand-alone financial statements prepared for TCC as of

November 1, 2014 (which consolidated financial results of TCC and its subsidiaries),
TCC had total assets of approximately $5.408 billion and total liabilities of

approximately $5.118 billion. Mr. Wong states that this does not reflect a significant

impairment charge that will likely be incurred at fiscal year end due to TCC's

financial situation.

[19] Mr. Wong states that TCC's operational funding is provided by Target

Corporation. As of November 1, 2014, NEl (TCC's direct parent) had provided

equity capital to TCC in the amount of approximately $2.5 billon. As a result of

continuing and significant losses in TCC's operations, NE1 has been required to make

an additional equity investment of $62 million since November 1, 2014.

[20] NE1 has also lent funds to TCC under a Loan Facility with a maximum

amount of $4 billion. TCC owed NEl approximately $3.1 billion under this Facility

as of January 2, 2015. The Loan Facility is unsecured. On January 14, 2015, NE1

agreed to subordinate all amounts owing by TCC to NE1 under this Loan Facility to

payment in full of proven claims against TCC.

Page 4 of 14
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[21] As at November 1, 2014, Target Canada Property LLC ("TCC Propco") had
assets of approximately $1.632 billion and total liabilities of approximately $1.643
billion. Mr. Wong states that this does not reflect a significant impairment charge that
will likely be incurred at fiscal year end due to TCC Propco's financial situation.
TCC Propco has also borrowed approximately $1.5 billion from Target Canada
Property LP and TCC Propco also owes U.S. $89 million to Target Corporation under
a Demand Promissory Note.

[22] TCC has subleased almost all the retail store leases to TCC Propco, which
then made real estate improvements and sub-sub leased the properties back to TCC.
Under this arrangement, upon termination of any of these sub-leases, a "make whole"
payment becomes owing from TCC to TCC Propco.

[23] Mr. Wong states that without further funding and financial support from
Target Corporation, the Target Canada Entities are unable to meet their liabilities as
they become due, including TCC's next payroll (due January 16, 2015). The Target
Canada Entities, therefore state that they are insolvent.

[24] Mr. Wong also states that given the size and complexity of TCC's operations
and the numerous stakeholders involved in the business, including employees,
suppliers, landlords, franchisees and others, the Target Canada Entities have

determined that a controlled wind-down of their operations and liquidation under the
protection of the CCAA, under Court supervision and with the assistance of the
proposed monitor, is the only practical method available to ensure a fair and orderly
process for all stakeholders. Further, Mr. Wong states that TCC and Target
Corporation seek to benefit from the framework and the flexibility provided by the
CCAA in effecting a controlled and orderly wind-down of the Canadian operations, in

a manner that treats stakeholders as fairly and as equitably as the circumstances

allow.

[25] On this initial hearing, the issues are as follows:

a) Does this court have jurisdiction to grant the CCAA relief requested?

a) Should the stay be extended to the Partnerships?

b) Should the stay be extended to "Co-tenants" and rights of third party
tenants?

c) Should the stay extend to Target Corporation and its U.S. subsidiaries
in relation to claims that are derivative of claims against the Target

Canada Entities?

d) Should the Court approve protections for employees?

e) Is it appropriate to allow payment of certain pre-filing amounts?

~ Does this court have the jurisdiction to authorize pre-filing claims to
"critical" suppliers;

Page 5 of 14
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g) Should the court should exercise its discretion to authorize the
Applicants to seek proposals from liquidators and approve the financial
advisor and real estate advisor engagement?

h) Should the court exercise its discretion to approve the Court-ordered
charges?

[26] "Insolvent" is not expressly defined in the CCAA. However, for the purposes
of the CCAA, a debtor is insolvent if it meets the definition of an "insolvent person"
in se-ctc~n 2 of the I~cznkr~z~ptcy crtxc~ Ir~.s~aCvG~r~cy ~1~°t, C~.~.~::',., 19f~5, c~. ~3-:~ ("~3I!~") or if
it is "insolvent" as described in Stelco Inc. (Re), [2004] O.J. No. 1257, [Stelco], leave
to appeal refused, [2004] O.J. No. 1903, leave to appeal to S.C.C. refused [2004]
S.C.C.A. No. 336, where Farley, J. found that "insolvency" includes a corporation
"reasonably expected to run out of liquidity within [a] reasonable proximity of time as
compared with the time reasonably required to implement a restructuring" (at Para
26). The decision of Farley, J. in Stelco was followed in Priszm Income Fund (Re),
[2011] O.J. No. 1491 (SCJ), 2011 and Canwest Global Communications Corp. (Re),
~(}{}9 ~i4~~~~,,~ ~ ~~; ~ ~ 4 ((}~ ~;<:'), [2009] O.J. No. 4286, (SCJ) [Canwest].

[27] Having reviewed the record and hearing submissions, I am satisfied that the
Target Canada Entities are all insolvent and are debtor companies to which the CCAA
applies, either by reference to the definition of "insolvent person" under the
Z>c~~rkt°ux~tc~y ar~c~ lns~al~~enc~~ x9ct (the "ILIA") or under the test developed by Farley J. in
Stelco.

[28] I also accept the submission of counsel to the Applicants that without the
continued financial support of Target Corporation, the Target Canada Entities face too
many legal and business impediments and too much uncertainty to wind-down their
operations without the "breathing space" afforded by a stay of proceedings or other
available relief under the CCAA.

[29] I am also satisfied that this Court has jurisdiction over the proceeding. Section
9(1) of the CCAA provides that an application may be made to the court that has
jurisdiction in (a) the province in which the head office or chief place of business of
the company in Canada is situated; or (b) any province in which the company's assets
are situated, if there is no place of business in Canada.

[30] In this case, the head office and corporate headquarters of TCC is located in
Mississauga, Ontario, where approximately 800 employees work. Moreover, the chief
place of business of the Target Canada Entities is Ontario. A number of office
locations are in Ontario; 2 of TCC's 3 primary distribution centres are located in
Ontario; 55 of the TCC retail stores operate in Ontario; and almost half the employees
that support TCC's operations work in Ontario.

[31 ] The Target Canada Entities state that the purpose for seeking the proposed
initial order in these proceedings is to effect a fair, controlled and orderly wind-down
of their Canadian retail business with a view to developing a plan of compromise or
arrangement to present to their creditors as part of these proceedings. I accept the
submissions of counsel to the Applicants that although there is no prospect that a
restructured "going concern" solution involving the Target Canada Entities will result,

Page 6 of 14
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the use of the protections and flexibility afforded by the CCAA is entirely appropriate
in these circumstances. In arriving at this conclusion, I have noted the comments of
the Supreme Court of Canada in Century Services Inc, v. Canada (Attorney General),
[2010] SCC 50 ("CentuNy Se~^vices") that "courts frequently observe that the CCAA is
skeletal in nature", and does not "contain a comprehensive code that lays out all that is
permitted or barred". The flexibility of the CCAA, particularly in the context of large
and complex restructurings, allows for innovation and creativity, in contrast to the
more "rules-based" approach of the I31~.

[32] Prior to the 2009 amendments to the CCAA, Canadian courts accepted that, in
appropriate circumstances, debtor companies were entitled to seek the protection of
the CCAA where the outcome was not going to be a going concern restructuring, but
instead, a "liquidation" or wind-down of the debtor companies' assets or business.

[33] The 2009 amendments did not expressly address whether the CCAA could be
used generally to wind-down the business of a debtor company. However, I am

satisfied that the enactment of section 36 of the CCAA, which establishes a process

for a debtor company to sell assets outside the ordinary course of business while under

CCAA protection, is consistent with the principle that the CCAA can be a vehicle to
downsize or wind-down a debtor company's business.

[34] In this case, the sheer magnitude and complexity of the Target Canada Entities

business, including the number of stakeholders whose interests are affected, are, in my
view, suited to the flexible framework and scope for innovation offered by this

"skeletal" legislation.

[35] The required audited financial statements are contained in the record.

[36] The required cash flow statements are contained in the record.

[37] Pursuant to s. 11.02 of the CCAA, the court may make an order staying
proceedings, restraining further proceedings, or prohibiting the commencement of
proceedings, "on any terms that it may impose" and "effective for the period that the

court considers necessary" provided the stay is no longer than 30 days. The Target

Canada Entities, in this case, seek a stay of proceedings up to and including February

13, 2015.

[38] Certain of the corporate Target Canada Entities (TCC, TCC Health and TCC

Mobile) act as general or limited partners in the partnerships. The Applicants submit

that it is appropriate to extend the stay of proceedings to the Partnerships on the basis
that each performs key functions in relation to the Target Canada Entities' businesses.

[39] The Applicants also seek to extend the stay to Target Canada Property LP

which was formerly the sub-leasee/sub-sub lessor under the sub-sub lease back

arrangement entered into by TCC to finance the leasehold improvements in its leased

stores. The Applicants contend that the extension of the stay to Target Canada
Property LP is necessary in order to safeguard it against any residual claims that may

be asserted against it as a result of TCC Propco's insolvency and filing under the

CCAA.
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[40] I am satisfied that it is appropriate that an initial order extending the protection
of a CCAA stay of proceedings under section 11.02(1) of the CCAA should be
granted.

[41 ] Pursuant to section 11.7(1) of the CCAA, Alvarez & Marsal Inc. is appointed
as Monitor.

[42~ It is well established that the court has the jurisdiction to extend the protection
of the stay of proceedings to Partnerships in order to ensure that the purposes of the
CCAA can be achieved (see: Lehndorff General Partner Ltd. (1993), 17 CBR (3d) 24
(Ont. Gen. Div.); Re Priszm Income Fund, 2()1 ] C)N~C" 2tJ~ ] {CanI.,II}; Re Canwest
Publishing Inc. 2OIC) E~N`~C~ 222 (CKznLII) ("Canwest Publishing") and Re Canwest
Global Communications Corp., 2C}0~3 C;a~ai.;l:l SSl l~ ((}~1 ICY), 2009 CarswellOnt 6184
("Canwest Global").

[43] In these circumstances, I am also satisfied that it is appropriate to extend the
stay to the Partnerships as requested.

[44] The Applicants also seek landlord protection in relation to third party tenants.
Many retail leases of non-anchored tenants provide that tenants have certain rights
against their landlords if the anchor tenant in a particular shopping mall or centre
becomes insolvent or ceases operations. In order to alleviate the prejudice to TCC's
landlords if any such non-anchored tenants attempt to exercise these rights, the
Applicants request an extension of the stay of proceedings (the "Co-Tenancy Stay") to
all rights of these third party tenants against the landlords that arise out of the
insolvency of the Target Canada Entities or as a result of any steps taken by the Target
Canada Entities pursuant to the Initial Order.

[45] The Applicants contend that the authority to grant the Co-Tenancy Stay
derives from the broad jurisdiction under sections 11 and 11.02(1) of the CCAA to
make an initial order on any terms that the court may impose. Counsel references Re
T. Eaton Co., 1997 CarswellOnt 1914 (Gen. Div.) as a precedent where a stay of
proceedings of the same nature as the Co-Tenancy Stay was granted by the court in
Eaton's second CCAA proceeding. The Court noted that, if tenants were permitted to
exercise these "co-tenancy" rights during the stay, the claims of the landlord against
the debtor company would greatly increase, with a potentially detrimental impact on
the restructuring efforts of the debtor company.

[46] In these proceedings, the Target Canada Entities propose, as part of the orderly
wind-down of their businesses, to engage a financial advisor and a real estate advisor
with a view to implementing a sales process for some or all of its real estate portfolio.
The Applicants submit that it is premature to determine whether this process will be
successful, whether any leases will be conveyed to third party purchasers for value
and whether the Target Canada Entities can successfully develop and implement a
plan that their stakeholders, including their landlords, will accept. The Applicants
further contend that while this process is being resolved and the orderly wind-down is
underway, the Co-Tenancy Stay is required to postpone the contractual rights of these
tenants for a finite period. The Applicants contend that any prejudice to the third
party tenants' clients is significantly outweighed by the benefits of the Co-Tenancy
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Stay to all of the stakeholders of the Target Canada Entities during the wind-down
period.

[47] The Applicants therefore submit that it is both necessary and appropriate to
grant the Co-Tenancy Stay in these circumstances.

[48] I am satisfied the Court has the jurisdiction to grant such a stay. In my view, it
is appropriate to preserve the status quo at this time. To the extent that the affected
parties wish to challenge the broad nature of this stay, the same can be addressed at
t11e "comeback hearing".

[49] The Applicants also request that the benefit of the stay of proceedings be
extended (subject to certain exceptions related to the cash management system) to
Target Corporation and its U.S. subsidiaries in relation to claims against these entities
that are derivative of the primary liability of the Target Canada Entities.

[50] I am satisfied that the Court has the jurisdiction to grant such a stay. In my
view, it is appropriate to preserve the status quo at this time and the stay is granted,
again, subject to the proviso that affected parties can challenge the broad nature of the
stay at a comeback hearing directed to this issue.

[51 ] With respect to the protection of employees, it is noted that TCC employs
approximately 17,600 individuals.

[52] Mr. Wong contends that TCC and Target Corporation have always considered
their employees to be integral to the Target brand and business. However, the orderly
wind-down of the Target Canada Entities' business means that the vast majority of
TCC employees will receive a notice immediately after the CCAA filing that their
employment is to be terminated as part of the wind-down process.

[53] In order to provide a measure of financial security during the orderly wind-
down and to diminish financial hardship that TCC employees may suffer, Target
Corporation has agreed to fund an Employee Trust to a maximum of $70 million.

[54] The Applicants seek court approval of the Employee Trust which provides for
payment to eligible employees of certain amounts, such as the balance of working
notice following termination. Counsel contends that the Employee Trust was
developed in consultation with the proposed monitor, who is the administrator of the
trust, and is supported by the proposed Representative Counsel. The proposed trustee
is The Honourable J. Ground. The Employee Trust is exclusively funded by Target
Corporation and the costs associated with administering the Employee Trust will be
borne by the Employee Trust, not the estate of Target Canada Entities. Target
Corporation has agreed not to seek to recover from the Target Canada Entities estates
any amounts paid out to employee beneficiaries under the Employee Trust.

[55] In my view, it is questionable as to whether court authorization is required to
implement the provisions of the Employee Trust. It is the third party, Target
Corporation, that is funding the expenses for the Employee Trust and not one of the
debtor Applicants. However, I do recognize that the implementation of the Employee
Trust is intertwined with this proceeding and is beneficial to the employees of the
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Applicants. To the extent that Target Corporation requires a court order authorizing
the implementation of the employee trust, the same is granted.

[56] The Applicants seek the approval of a KERP and the granting of a court
ordered charge up to the aggregate amount of $6.5 million as security for payments
under the KERP. It is proposed that the KERP Chaxge will rank after the
Administration Charge but before the Directors' Charge.

[57] The approval of a KERP and related KERP Charge is in the discretion of the
Court. KERPs have been approved in numerous CCAA proceedings, including Re
Nortel Networks Corp., 2009 CarswellOnt 1330 (S.C.J.) [Nortel Networks (KERP)J,
and Re Grant Forest Products Inc., 2009 CarswellOnt 4699 (Ont. S.C.J.). In U.S.
Steel Canada Inc., 2014 ONSC 6145 (Caaa:l:.,il}, I recently approved the KERP for
employees whose continued services were critical to the stability of the business and
for the implementation of the marketing process and whose services could not easily
be replaced due, in part, to the significant integration between the debtor company and
its U.S. parent.

[58] In this case, the KERP was developed by the Target Canada Entities in
consultation with the proposed monitor. The proposed KERP and KERP Charge
benefits between 21 and 26 key management employees and approximately 520 store-
level management employees.

[59] Having reviewed the record, I am of the view that it is appropriate to approve
the KERP and the KERP Charge. In arriving at this conclusion, I have taken into
account the submissions of counsel to the Applicants as to the importance of having
stability among the key employees in the liquidation process that lies ahead.

[60] The Applicants also request the Court to appoint Koskie Minsky LLP as
employee representative counsel (the "Employee Representative Counsel"), with Ms.
Susan Philpott acting as senior counsel. The Applicants contend that the Employee
Representative Counsel will ensure that employee interests are adequately protected
throughout the proceeding, including by assisting with the Employee Trust. The
Applicants contend that at this stage of the proceeding, the employees have a common
interest in the CCAA proceedings and there appears to be no material conflict existing
between individual or groups of employees. Moreover, employees will be entitled to
opt out, if desired.

[61] I am satisfied that section 11 of the CCAA and the Rules of"C'iviC Pr•occ~c~zcre
confer broad jurisdiction on the court to appoint Representative Counsel for
vulnerable stakeholder groups such as employee or investors (see Re Nortel Networks
Corp., 2009 CanLII 26Fi03 (ON SC'), 2009 CarswellOnt 3028 (S.C.J.) (Nortel
Networks Representative Counsel)). In my view, it is appropriate to approve the
appointment of Employee Representative Counsel and to provide for the payment of
fees for such counsel by the Applicants. In arriving at this conclusion, I have taken
into account:

(i) the vulnerability and resources of the groups sought to be
represented;
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(ii) the social benefit to be derived from the representation of the
groups;

(iii) the avoidance of multiplicity of legal retainers; and

(iv) the balance of convenience and whether it is fair and just to
creditors of the estate.

[62] The Applicants also seek authorization, if necessary, and with the consent of
the Monitor, to make payments for pre-filing amounts owing and arrears to certain
critical third parties that provide services integral to TCC's ability to operate during
and implement its controlled and orderly wind-down process.

[63] Although the objective of the CCAA is to maintain the status quo while an
insolvent company attempts to negotiate a plan of arrangement with its creditors, the
courts have expressly acknowledged that preservation of the status quo does not
necessarily entail the preservation of the relative pre-stay debt status of each creditor.

[64] The Target Canada Entities seek authorization to pay pre-filing amounts to
certain specific categories of suppliers, if necessary and with the consent of the
Monitor. These include:

a) Logistics and supply chain providers;

b) Providers of credit, debt and gift card processing related services; and

c) Other suppliers up to a maximum aggregate amount of $10 million, if,
in the opinion of the Target Canada Entities, the supplier is critical to
the orderly wind-down of the business.

[65] In my view, having reviewed the record, I am satisfied that it is appropriate to
grant this requested relief in respect of critical suppliers.

[66] In order to maximize recovery for all stakeholders, TCC indicates that it
intends to liquidate its inventory and attempt to sell the real estate portfolio, either en
bloc, in groups, or on an individual property basis. The Applicants therefore seek
authorization to solicit proposals from liquidators with a view to entering into an
agreement for the liquidation of the Target Canada Entities inventory in a liquidation
process.

[67] TCC's liquidity position continues to deteriorate. According to Mr. Wong,
TCC and its subsidiaries have an immediate need for funding in order to satisfy
obligations that are coming due, including payroll obligations that are due on January
16, 2015. Mr. Wong states that Target Corporation and its subsidiaries are no longer
willing to provide continued funding to TCC and its subsidiaries outside of a CCAA
proceeding. Target Corporation (the "DIP Lender") has agreed to provide TCC and
its subsidiaries (collectively, the "Borrower") with an interim financing facility (the
"DIP Facility") on terms advantageous to the Applicants in the form of a revolving
credit facility in an amount up to U.S. $175 million. Counsel points out that no fees
are payable under the DIP Facility and interest is to be charged at what they consider
to be the favourable rate of 5%. Mr. Wong also states that it is anticipated that the
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amount of the DIP Facility will be sufficient to accommodate the anticipated liquidity
requirements of the Borrower during the orderly wind-down process.

[68] The DIP Facility is to be secured by a security interest on all of the real and
personal property owned, leased or hereafter acquired by the Borrower. The
Applicants request acourt- ordered charge on the property of the Borrower to secure
the amount actually borrowed under the DIP Facility (the "DIP Lenders Charge").
The DIP Lenders Chaxge will rank in priority to all unsecured claims, but subordinate
to the Administration Charge, the KERP Charge and the Directors' Charge.

[69] The authority to grant an interim financing charge is set out at section 11.2 of
the CCAA. Section 11.2(4) sets out certain factors to be considered by the court in
deciding whether to grant the DIP Financing Charge.

[70] The Target Canada Entities did not seek alternative DIP Financing proposals
based on their belief that the DIP Facility was being offered on more favourable terms
than any other potentially available third party financing. The Target Canada Entities
are of the view that the DIP Facility is in the best interests of the Target Canada
Entities and their stakeholders. I accept this submission and grant the relief as
requested.

[71] Accordingly, the DIP Lenders' Charge is granted in the amount up to U.S.
$175 million and the DIP Facility is approved.

[72] Section 11 of the CCAA provides the court with the authority to allow the
debtor company to enter into arrangements to facilitate a restructuring under the
CCAA. The Target Canada Entities wish to retain Lazard and Northwest to assist
them during the CCCA proceeding. Both the Target Canada Entities and the Monitor
believe that the quantum and nature of the remuneration to be paid to Lazard and
Northwest is fair and reasonable. In these circumstances, I am satisfied that it is
appropriate to approve the engagement of Lazard and Northwest.

[73] With respect to the Administration Charge, the Applicants are requesting that
the Monitor, along with its counsel, counsel to the Target Canada Entities,
independent counsel to the Directors, the Employee Representative Counsel, Lazard
and Northwest be protected by a court ordered charge and all the property of the
Target Canada Entities up to a maximum amount of $6.75 million as security for their
respective fees and disbursements (the "Administration Charge"). Certain fees that
may be payable to Lazard are proposed to be protected by a Financial Advisor
Subordinated Charge.

[74] In Canwest Publishing Inc., 2010 ONSC 222 (CanI.,C:i:), Pepall J. (as she then
was) provided anon-exhaustive list of factors to be considered in approving an
administration charge, including:

a. The size and complexity of the business being restructured;

b. The proposed role of the beneficiaries of the charge;

c. Whether there is an unwarranted duplication of roles;
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d. Whether the quantum of the proposed Charge appears to be fair and
reasonable;

e. The position of the secured creditors likely to be affected by the
Charge; and

f. The position of the Monitor.

[75] Having reviewed the record, I am satisfied, that it is appropriate to approve the
Administration Charge and the Financial Advisor Subordinated Charge.

[76] The Applicants seek a Directors' and Officers' charge in the amount of up to
$64 million. The Directors Charge is proposed to be secured by the property of the
Target Canada Entities and to rank behind the Administration Charge and the KERP
Charge, but ahead of the DIP Lenders' Charge.

[77] Pursuant to section 11.51 of the CCAA, the court has specific authority to
grant a "super priority" charge to the directors and officers of a company as security
for the indemnity provided by the company in respect of certain obligations.

[78] I accept the submissions of counsel to the Applicants that the requested
Directors' Charge is reasonable given the nature of the Target Canada Entities retail
business, the number of employees in Canada and the corresponding potential
exposure of the directors and officers to personal liability. Accordingly, the Directors'
Charge is granted.

[79] In the result, I am satisfied that it is appropriate to grant the Initial Order in
these proceedings.

[80] The stay of proceedings is in effect until February 13, 2015.

[81 ] A comeback hearing is to be scheduled on or prior to February 13, 2015. I
recognize that there are many aspects of the Initial Order that go beyond the usual first
day provisions. I have determined that it is appropriate to grant this broad relief at this
time so as to ensure that the status quo is maintained.

[82] The comeback hearing is to be a "true" comeback hearing. In moving to set
aside or vary any provisions of this order, moving parties do not have to overcome any
onus of demonstrating that the order should be set aside or varied.

[83] Finally, a copy of Lazard's engagement letter (the "Lazard Engagement
Letter") is attached as Confidential Appendix "A" to the Monitor's pre-filing report.
The Applicants request that the Lazard Engagement Letter be sealed, as the fee
structure contemplated in the Lazard Engagement Letter could potentially influence
the structure of bids received in the sales process.

[84] Having considered the principles set out in Sierra Club of Canada v. Canada

(Minister of Finance), 2002 SCC 41 (CataI.,:C[), [2002] 211 D.L.R (4th) 193 2 S.C.R.
522, I am satisfied that it is appropriate in the circumstances to seal Confidential
Appendix "A" to the Monitor's pre-filing report.
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[85] The Initial Order has been signed in the form presented.

Regional Senior Justice Morawetz

Date: January 16, 2015
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ENDORSEMENT

[ 1 ] On May 20, 2009, I released an endorsement appointing Koskie Minsky as
representative counsel with reasons to follow. The reasons are as follows.

' [2] This endorsement addresses five motions in which various parties seek to be
~! appointed as representative counsel for various factions of Nortel's current and former
I employees (Nortel Networks Corporation, Nortel Networks Limited, Nortel Networks
Global Corporation, Nortel Networks International Corporation and Nortel Networks
Technology Corporation are collectively referred to as the "Applicants" or "Nortel").
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[3] The proposed representative counsel are:
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(i) Koskie Minsky LLP ("KM") who is seeking to represent all former
employees, including pensioners, of the Applicants or any person claiming
an interest under or on behalf of such former employees or pensioners and
surviving spouses in respect of a pension from the Applicants.
Approximately 2,000 people have retained KM.

(ii) Nelligan O'Brien Payne LLP and Shibley Righton LLP (collectively
"NS") who are seeking to be co-counsel to represent all former non-
unionized employees, terminated either prior to or after the CCAA filing
date, to whom the Applicants owe severance and/or pay in lieu of
reasonable notice. In addition, in a separate motion, NS seeks to be
appointed as co-counsel to the continuing employees of Nortel.
Approximately 460 people have retained NS and a further 106 have
retained Macleod Dixon LLP, who has agreed to work with NS.

(iii) Juroviesky and Ricci LLP ("J&R") who is seeking to represent terminated
employees or any person claiming an interest under or on behalf of former
employees. At the time that this motion was heard approximately 120
people had retained J&R. A subsequent affidavit was filed indicating that
this number had increased to 186.

(iv) Mr. Lewis Gottheil, in-house legal counsel for the National Automobile,
Aerospace, Transportation and General Workers Union of Canada
("CAW") who is seeking to represent all retirees of the Applicants who
were formerly members of one of the CAW locals when they were
employees. Approximately 600 people have retained Mr. Gottheil or the
CAW.

[4] At the outset, it is noted that all parties who seek representation orders have
submitted ample evidence that establishes that the legal counsel that they seek to be
appointed as representative counsel are well respected members of the profession.

[5] Nortel filed for CCAA protection on January 14, 2009 (the "Filing Date"). At
the Filing Date, Nortel employed approximately 6,000 employees and had
approximately 11,700 retirees or their spouses receiving pension and/or benefits from
retirement plans sponsored by the Applicants.

[6] The Monitor reports that the Applicants have continued to honour substantially
all of the obligations to active employees. However, the Applicants acknowledge that
upon commencement of the CCAA proceedings, they ceased making almost all
payments to former employees of amounts that would constitute unsecured claims.
Included in those amounts were payments to a number of former employees for
termination and severance, as well as amounts under various retirement and retirement
transition programs.

[7] The Monitor is of the view that it is appropriate that there be representative
counsel in light of the large number of former employees of the Applicants. The
Monitor is of the view that former employee claims may require a combination of
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legal, financial, actuarial and advisory resources in order to be advanced and that
representative counsel can efficiently co-ordinate such assistance for this large number
of individuals.

[8] The Monitor has reported that the Applicants' financial position is under
pressure. The Monitor is of the view that the financial burden of multiple
representative counsel would further increase this pressure.

[9J These motions give rise to the following issues:

Page 4 of 14

(i) when is it appropriate for the court to make a representation and funding
order?

(ii) given the completing claims for representation rights, who should be
appointed as representative counsel?

Issue 1 —Representative Counsel and Funding Orders

[10] The court has authority under Itnle 1(?.QI of the Rules of~t:ivil P~~ocec~ure to
appoint representative counsel where persons with an interest in an estate cannot be
readily ascertained, found or served.

[11] Alternatively, Rule 12.07 provides the court with the authority to appoint a
representative defendant where numerous persons have the same interests.

[12] In addition, the court has a wide discretion pursuant to s. 11 of the CCAA to
appoint representatives on behalf of a group of employees in CCAA proceedings and
to order legal and other professional expenses of such representatives to be paid from
the estate of the debtor applicant.

[13] In the KM factum, it is submitted that employees and retirees are a vulnerable
group of creditors in an insolvency because they have little means to pursue a claim in
complex CCAA proceedings or other related insolvency proceedings. It was further
submitted that the former employees of Nortel have little means to pursue their claims
in respect of pension, termination, severance, retirement payments and other benefit
claims and that the former employees would benefit from an order appointing
representative counsel. In addition, the granting of a representation order would
provide a social benefit by assisting former employees and that representative counsel
would provide a reliable resource for former employees for information about the
process. The appointment of representative counsel would also have the benefit of
streamlining and introducing efficiency to the process for all parties involved in
Nortel's insolvency.

[14] I am in agreement with these general submissions.

[15] The benefits of representative counsel have also been recognized by both
Nortel and by the Monitor. Nortel consents to the appointment of KM as the single
representative counsel for all former employees. Nortel opposes the appointment of
any additional representatives. The Monitor supports the Applicants' recommendation
that KM be appointed as representative counsel. No party is opposed to the
appointment of representative counsel.
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[16] In the circumstances of this case, I am satisfied that it is appropriate to
exercise discretion pursuant to s. 11 of the CCAA to make a Rule 10 representation
order.

Issue 2 —Who Should be Appointed as Representative Counsel?

[17] The second issue to consider is who to appoint as representative counsel. On
this issue, there are divergent views. The differences primarily centre around whether

there are inherent conflicts in the positions of various categories of former employees.

[18] The motion to appoint KM was brought by Messrs. Sproule, Archibald and
Campbell (the "Koskie Representatives"). The Koskie Representatives seek a
representation order to appoint KM as representative counsel for all former employees
in Nortel's insolvency proceedings, except:

(a) any former chief executive officer or chairman of the board of
directors, any non-employee members of the board of directors, or
such former employees or officers that are subject to investigation
and charges by the Ontario Securities Commission or the United
States Securities and Exchange Commission:

(b) any former unionized employees who are represented by their
former union pursuant to a Court approved representation order; and

(c) any former employee who chooses to represent himself or herself
as an independent individual party to these proceedings.

[19] Ms. Paula Klein and Ms. Joanne Reid, on behalf of the Recently Severed
Canadian Nortel Employees ("RSCNE"), seek a representation order to appoint NS as
counsel in respect of all former Nortel Canadian non-unionized employees to whom
Nortel owes termination and severance pay (the "RSCNE Group").

[20] Mr. Kent Felske and Mr. Dany Sylvain, on behalf of the Nortel Continuing
Canadian Employees ("NCCE") seek a representative order to appoint NS as counsel
in respect of all current Canadian non-unionized Nortel employees (the "NCCE
Group").

[21 ] J&R, on behalf of the Steering Committee (Mr. Michael McCorkle, Mr.
Harvey Stein and Ms. Marie Lunney) for Nortel Terminated Canadian Employees
("NTCEC") owed termination and severance pay seek a representation order to
appoint J&R in respect of any claim of any terminated employee arising out of the
insolvency of Nortel for:

(a) unpaid termination pay;

(b) unpaid severance pay;

(c) unpaid expense reimbursements; and

(d) amounts and benefits payable pursuant to employment contracts
between the Employees and Nortel
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[22] Mr. George Borosh and/or Ms. Debra Connor seek a representation order to
represent all retirees of the Applicants who were formerly represented by the CAW
(the "Retirees") or, alternatively, an order authorizing the CAW to represent the
Retirees.

[23] The former employees of Nortel have an interest in Nortel's CCAA
proceedings in respect of their pension and employee benefit plans and in respect of
severance, termination pay, retirement allowances and other amounts that the former

employees consider are owed in respect of applicable contractual obligations and
employment standards legislation.

[24] Most former employees and survivors of former employees have basic
entitlement to receive payment from the Nortel Networks Limited Managerial and
Non-negotiated Pension Plan (the "Pension Plan") or from the corresponding pension
plan for unionized employees.

[25] Certain former employees may also be entitled to receive payment from Nortel
Networks Excess Plan (the "Excess Plan") in addition to their entitlement to the
Pension Plan. The Excess Plan is anon-registered retirement plan which provides
benefits to plan members in excess of those permitted under the registered Pension
Plan in accordance with the Irac~,~r~~e Tcra ~1c:t~.

[26] Certain former employees who held executive positions may also be entitled to
receive payment from the Supplementary Executive Retirement Plan ("SERP") in
addition to their entitlement to the Pension Plan. The SERP is anon-registered plan.

[27] As of Nortel's last formal valuation dated December 31, 2006, the Pension
Plan was funded at a level of 86% on a wind-up basis. As a result of declining equity
markets, it is anticipated that the Pension Plan funding levels have declined since the
date of the formal valuation and that Nortel anticipates that its Pension Plan funding
requirements in 2009 will increase in a very substantial and material matter.

[28) At this time, Nortel continues to fund the deficit in the Pension Plan and
makes payment of all current service costs associated with the benefits; however, as
KM points out in its factum, there is no requirement in the Initial Order compelling
Nortel to continue making those payments.

[29] Many retirees and former employees of Nortel are entitled to receive health
and medical benefits and other benefits such as group life insurance (the "Health Care
Plan"), some of which are funded through the Nortel Networks' Health and Welfare
Trust (the "HWT").

[30] Many former employees are entitled to a payment in respect of the
Transitional Retirement Allowance ("TRA"), a payment which provides supplemental
retirement benefits for those who at the time of their retirement elect to receive such
payment. Some 442 non-union retirees have ceased to receive this benefit as a result
of the CCAA proceedings.
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[31 ] Former employees who Have been recently terminated from Nortel are owed
termination pay and severance pay. There were 277 non-union former employees
owed termination pay and severance pay at the Filing Date.

[32] Certain former unionized employees also have certain entitlements including:

(a) Voluntary Retirement Option ("VRO");

(b) Retirement Allowance Payment ("RAP"); and

(c) Layoff and Severance Payments

[33] The Initial Order permitted Nortel to cease making payments to its former
employees in respect of certain amounts owing to them and effective January 14,
2009, Nortel has ceased payment of the following:

Page 7 of 14

(a) all supplementary pensions which were paid from sources other than the
Registered Pension Plan, including payments in respect of the Excess Plan
and the SERF;

(b) all TRA agreements where amounts were still owing to the affected former
employees as at January 14, 2009;

(c) all R.AP agreements where amounts were still owing to the affected former
employees as at January 14, 2009;

(d) all severance and termination agreements where amounts were still owing
to the affected former employees as at January 14, 2009; and

(e) all retention bonuses where amounts were still owing to affected former
employees as at January 14, 2009.

[34] The representatives seeking the appointment of KM are members of the Nortel
Retiree and Former Employee Protection Committee ("NRPC"), a national-based
group of over 2,000 former employees. Its stated mandate is to defend and protect
pensions, severance, termination and retirement payments and other benefits. In the
KM factum, it is stated that since its inception, the NRPC has taken steps to organize
across the country and it has assembled subcommittees in major centres. The NRPC
consists of 20 individuals who it claims represent all different regions and interests
and that they participate in weekly teleconference meetings with legal counsel to
ensure that all former employees' concerns are appropriately addressed.

[35] At paragraph 49 of the KM factum, counsel submits that NRPC members are a
cross-section of all former employees and include a variety of interests, including
those who have an interest in and/or are entitled to:

(a) the basic Pension Plan as a deferred member or a member entitled to
transfer value;

(b) the Health Care Plan;
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(c) the Pension Plan and Health Care Plan as a survivor of a former employee;

(d) Supplementary Retirement Benefits from the Excess Plan and the SERF
plans;

(e) severance and termination pay ;and

(~ TRA payments.

[36] The representatives submit that they are well suited to represent all former
employees in Nortel's CCAA proceedings in respect of all of their interests. The
record (Affidavit of Mr. D. Sproule) references the considerable experience of KM in
representing employee groups in large-scale restructurings.

[37] With respect to the allegations of a conflict of interest as between the various
employee groups (as described below), the position of the representatives seeking the
appointment of KM is that all former employees have unsecured claims against Nortel
in its CCAA proceedings and that there is no priority among claims in respect of
Nortel's assets. Further, they submit that a number of former employees seeking
severance and termination pay also have other interests, including the Pension Plan,
TRA payments and the supplementary pension payments and that it would unjust and
inefficient to force these individuals to hire individual counsel or to have separate
counsel for separate claims.

[38] Finally, they submit that there is no guarantee as to whether Nortel will
emerge from the CCAA, whether it will file for bankruptcy or whether a receiver will
be appointed or indeed whether even a plan of compromise will be filed. They submit
that there is no actual conflict of interest at this time and that the court need not be
concerned with hypothetical scenarios which may never materialize. Finally, they
submit that in the unlikely event of a serious conflict in the group, such matters can be
brought to the attention of the court by the representatives and their counsel on a ex
pane basis for resolution.

[39] The terminated employee groups seeking a representation order for both NS
and J&R submit that separate representative counsel appointments are necessary to
address the conflict between the pension group and the employee group as the two
groups have separate legal, procedural, and equitable interests that will inevitably
conflict during the CCAA process.

[40] They submit that the pensioners under the Pension Plan are continuing to
receive the full amount of the pension from the Pension Plan and as such they are not
creditors of Nortel. Counsel submits that the interest of pensioners is in continuing to
receive to receive their full pension and survivor benefits from the Pension Plan for
the remainder of their lives and the lives of surviving spouses.

[41] In the NS factum at paragraphs 44 — 58, the argument is put forward as to why
the former employees to whom Nortel owes severance and termination pay should be
represented separately from the pensioners. The thrust of the argument is that future
events may dictate the response of the affected parties. At paragraph 51 of the factum,
it is submitted that generally, the recently severed employees' primary interest is to
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obtain the fastest possible payout of the greatest amount of severance and/or pay in
lieu of notice in order to alleviate the financial hardships they are currently

experiencing. The interests of pensioners, on the other hand, is to maintain the status

quo, in which they continue to receive full pension benefits as long as possible. The

submission emphasizes that issues facing the pensioner group and the non-pensioner

group are profoundly divergent as full monthly benefit payments for the pensioner

group have continued to date while non-pensioners are receiving 86% of their lump

sums on termination of employment, in accordance with the most recently filed

valuation report.

[42] The motion submitted by the NTCEC takes the distinction one step further.

The NTCEC is opposed to the motion of NS. NS wishes to represent both the RSCNE

and the NCCE. The NTCEC believes that the terminated employees who are owed

unpaid wages, termination pay and/or severance should comprise their own distinct

and individual class.

[43] The NTCEC seek payment and fulfillment of Nortel's obligations to pay one

or several of the following:

(a) TRA;

(b) 2008 bonuses; and

(c) amendments to the Nortel Pension Plan

[44] Counsel to NTCEC submits that the most glaring and obvious difference

between the NCCE and the NTCEC, is that NCCE are still employed and have a

continuing relationship with Nortel and have a source of employment income and may

only have a contingent claim. The submission goes on to suggest that, if the NCCE is
granted a representation order in these proceedings, they will seek to recover the full

value of their TRA claim from Nortel during the negotiation process notwithstanding

that one's claim for TRA does not crystallize until retirement or termination. On the

other hand, the terminated employees, represented by the NTCEC and RSCNE are

also claiming lost TRA benefits and that claim has crystallized because their

employment with Nortel has ceased. Counsel further submits that the contingent
claim of the NCCE for TRA is distinct and separate with the crystallized claim of the

NTCEC and RSCNE for TRA.

[45] Counsel to NTCEC further submits that there are difficulties with the claim of

NCCE which is seeking financial redress in the CCAA proceedings for damages

stemming from certain changes to the Nortel Networks Limited Managerial and Non-

negotiated Pension Plan effective June 1, 2008 and Nortel's decision to decrease
retirees benefits. Counsel submits that, even if the NCCE claims relating to the
Pension Plan amendment are quantifiable, they are so dissimilar to the claims of the

RSCNE and NTCEC, that the current and former Nortel employees cannot be viewed

as a single group of creditors with common interests in these proceedings, thus
necessitating distinct legal representation for each group of creditors.

[46] Counsel further argues that NTCEC's sole mandate is to maximize recovery of
unpaid wages, termination and severance pay which, those terminated employees as a
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result of Nortel's CCAA filing, have lost their employment income, termination pay
and/or severance pay which would otherwise be protected by statute or common law.

[47] KM, on behalf of the Koskie Representatives, responded to the concerns raised
by NS and by J&R in its reply factum.

[48) KM submits that the conflict of interest is artificial. KM submits that all
members of the Pension Plan who are owed pensions face reductions on the potential
wind-up of the Pension Plan due to serious under-funding and that temporarily
maintaining of status quo monthly payments at 100%, although required by statute,
does not avoid future reductions due to under-funding which offset any alleged
overpayments. They submit that all pension members, whether they can withdraw
86% of their funds now and transfer them alocked-in vehicle or receive them later in
the form of potentially reduced pensions, face a loss and are thus creditors of Nortel
for the pension shortfalls.

[49] KM also states that the submission of the RSCNE that non-pensioners may put
pressure on Nortel to reduce monthly payments on pensioners ignores the Ontario
Pension Benefits Act and its applicability in conjunction with the CCAA. It further
submits that issues regarding the reduction of pensions and the transfers of commuted
values are not dealt with through the CCAA proceedings, but through the
Superintendent of Financial Services and the Plan Administrator in their
administration and application of the PBA. KM concludes that the I~c~rte ~'ccasic>s~
F'3ans are not applicants in this matter nor is there a conflict given the application of
the provisions of the PBA as detailed in the factum at paragraphs 11 — 21.

[50] KM further submits that over 1,500 former employees have claims in respect
of other employment and retirement related benefits such as the Excess Plan, the
SERP, the TRA and other benefit allowances which are claims that have
"crystallized" and are payable now. Additionally, they submit that 11,000 members
of the Pension Plan are entitled to benefits from the Pensioner Health Care Plan which
is not pre-funded, resulting in significant claims in Nortel's CCAA proceedings for
lost health care benefits.

[51 ] Finally, in addition to the lack of any genuine conflict of interest between
former employees who are pensioners and those who are non-pensioners, there is
significant overlap in interest between such individuals and a number of the former
employees seeking severance and termination pay have the same or similar interests in
other benefit payments, including the Pension Plan, Health Care Plan, TRA, SERF
and Excess Plan payments. As well, former employees who have an interest in the
Pension Plan also may be entitled to severance and termination pay.

[52] With respect to the motions of NS and J&R, I have not been persuaded that
there is a real and direct conflict of interest. Claims under the Pension Plan, to the
extent that it is funded, are not affected by the CCAA proceedings. To the extent that
there is a deficiency in funding, such claims are unsecured claims against Nortel. In a
sense, deficiency claims are not dissimilar from other employee benefit claims.

[53] To the extent that there may be potentially a divergence of interest as between
pension-based claims and terminated-employee claims, these distinctions are, at this
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time, hypothetical. At this stage of the proceeding, there has been no attempt by
Nortel to propose a creditor classification, let alone a plan of arrangement to its
creditors. It seems to me that the primary emphasis should be placed on ensuring that
the arguments of employees are placed before the court in the most time efficient and
cost effective way possible. In my view, this can be accomplished by the appointment
of a single representative counsel, knowledgeable and experienced in all facets of
employee claims.

[54] It is conceivable that there will be differences of opinion between employees
at some point in the future, but if such differences of opinion or conflict arise, I am
satisfied that this issue will be recognized by representative counsel and further
directions can be provided.

[55~ A submission was also made to the effect that certain individuals or groups of
individuals should not be deprived of their counsel of choice. In my view, the effect
of appointing one representative counsel does not, in any way, deprive a party of their
ability to be represented by the counsel of their choice. The Notice of Motion of KM
provides that any former employee who does not wish to be bound by the
representative order may take steps to notify KM of their decision and may thereafter
appear as an independent party.

[56] In the responding factum at paragraphs 28 — 30, KM submits that each former
employee, whether or not entitled to an interest in the Pension Plan, has a common
interest in that each one is an unsecured creditor who is owed some form of deferred
compensation, being it severance pay, TRA or RAP payments, supplementary
pensions, health benefits or benefits under a registered Pension Plan and that
classifying former employees as one group of creditors will improve the efficiency
and effectiveness of Nortel's CCAA proceedings and will facilitate the reorganization
of the company. Further, in the event of a liquidation of Nortel, each former
employee will seek to recover deferred compensation claims as an unsecured creditor.
Thus, fragmentation of the group is undesirable. Further, all former employees also
have a common legal position as unsecured creditors of Nortel in that their claims all
arise out of the terms and conditions of their employment and regardless of the form
of payment, unpaid severance pay and termination pay, unpaid health benefits, unpaid
supplementary pension benefits and other unpaid retirement benefits are all
remuneration of some form arising from former employment with Nortel.

[57] The submission on behalf of KM concludes that funds in a pension plan can
also be described as deferred wages. An employer who creates a pension plan agrees
to provide benefits to retiring employees as a form of compensation to that employee.
An underfunded pension plan reflects the employer's failure to pay the deferred wages
owing to former employees.

[58] In its factum, the CAW submits that the two proposed representative
individuals are members of the Nortel Pension Plan applicable to unionized
employees. Both individuals are former unionized employees of Nortel and were
members of the CAW. Counsel submits that naming them as representatives on
behalf of all retirees of Nortel who were members of the CAW will not result in a
conflict with any other member of the group.
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[59] Counsel to the CAW also stated that in the event that the requested
representation order is not granted, those 600 individuals who have retained Mr.
Lewis Gottheil will still be represented by him, and the other similarly situated
individuals might possibly be represented by other counsel. The retainer specifically
provides that no individual who retains Mr. Gottheil shall be charged any fees nor be
responsible for costs or penalties. It further provides that the retainer may be
discontinued by the individual or by counsel in accordance with applicable rules.

[60] Counsel further submits that the 600 members of the group for which the
representation order is being sought have already retained counsel of their choice, that
being Mr. Lewis Gottheil of the CAW. However, if the requested representative order
is not granted, there will still be a group of 600 individual members of the Pension
Plan who are represented by Mr. Gottheil. As a result, counsel acknowledges there is
little to no difference that will result from granting the requested representation order
in this case, except that all retirees formerly represented by the union will have one
counsel, as opposed to two or several counsel if the order is not granted.

[61 ] In view of this acknowledgement, it seems to me that there is no advantage to
be gained by granting the CAW representative status. There will be no increased
efficiencies, no simplification of the process, nor any real practical benefit to be
gained by such an order.

[62] Notwithstanding that creditor classification has yet to be proposed in this
CCAA proceeding, it is useful, in my view, to make reference to some of the
principles of classification. In Re Stelco Inc., the Ontario Court of Appeal noted that
the classification of creditors in the CCAA proceeding is to be determined based on
the "commonality of interest" test. In Re Stelco, the Court of Appeal upheld the
reasoning of Paperny J. (as she then was) in Re Canadian Airlines Corp. and
articulated the following factors to be considered in the assessment of the
"commonality of interest".

In summary, the case has established the following principles applicable to
assessing commonality of interest:

1. Commonality of interest should be viewed based on the non-
fragmentation test, not on an identity of interest test;

2. The interests to be considered are the legal interests that a creditor holds
qua creditor in relationship to the debtor company prior to and under the
plan as well as on liquidation.

3. The commonality of interests are to be viewed purposively, bearing in
mind the object of the CCAA, namely to facilitate reorganizations if
possible.

4. In placing a broad and purposive interpretation on the CCAA, the court
should be careful to resist classification approaches that would potentially
jeopardize viable plans.
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5. Absent bad faith, the motivations of creditors to approve or disapprove
[of t11e Plan] are irrelevazlt.

6. The requirement of creditors being able to consult together means being
able to assess their legal entitlement as creditors before or after the plan in a
similar manner.

Re Stelco Inc., 15 C.B.R. 5th 307 (Ont. C.A.), paras 21-23; Re Canadian

Azrlines Corp. (2000) 19 C.B.R. 4th 12 Alta. Q.B., para 31.

[63] I have concluded that, at this point in the proceedings, the former employees
have a "commonality of interest" and that this process can be best served by the
appointment of one r~7r~~c~r~t~~~i e~~ ~.€~~~~~~s~~.

[64] As to which counsel should be appointed, all firms have established their
credentials. However, KM is, in my view, the logical choice. They have indicated a
willingness to act on behalf of all former employees. The choice of KM is based on
the broad mandate they have received from the employees, their experience in
representing groups of retirees and employees in large scale restructurings and
speciality practice in the areas of pension, benefits, labour and employment,
restructuring and insolvency law, as well as my decision that the process can be best
served by having one firm put forth the arguments on behalf of all employees as
opposed to subdividing the employee group.

[65] The motion of Messrs. Sproule, Archibald and Campbell is granted and
Koskie Minsky LLP is appointed as Representative Counsel. This representation
order is also to cover the fees and disbursements of Koskie Minsky.

[66] The motions to appoint Nelligan O'Brien Payne and Shibley Righton,
Juroviesky and Ricci, and the CAW as representative counsel are dismissed.

[67] I would ask that counsel prepare a form of order for my consideration.

MORAWETZ J.

DATE: May 27, 2009
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(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
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INC., CAN WEST BOOKS INC. AND CANWEST (CANADA) INC.
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Retirees (CSER) Group
M. A. Church for the Communications, Energy and Paperworkers' Union
Anthony F. Dale for CAW-Canada
Deborah McPhazl for the Financial Services Commission of Ontario

PEPALL J.

REASONS FOR DECISION

Relief Requested

[1] Russell Mills, Blair MacKenzie, Rejean Saumure and Les Bale (the "Representatives")

seek to be appointed as represetztatives on behalf of former salaried employees and retirees of

Canwest Publishing Inc./Publications Canwest Inc., Canwest Books Inc., Canwest (Canada) and

Canwest Limited Partnership and the Canwest Global Canadian Newspaper Entities (collectively

the "LP Entities") or any person claiming an interest under or on behalf of such salaried
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employees or retirees including beneficiaries and surviving spouses ("the Salaried Employees

and Retirees"). They also seek an order that Nelligan O'Brien Payne LLP and Shibley Righton

LLP be appointed in these proceedings to represent the Salaried Employees and Retirees for all

matters relating to claims against the LP Entities and any issues affecting them in the

proceedings. Amongst other things, it is proposed that all reasonable legal, actuarial and

financial expert and advisory fees be paid by the LP Entities.

[2] On February 22, 2010, I granted an order on consent of the LP Entities authorizing the

Communications, Energy and Paperworker's Union of Canada ("CEP") to continue to represent

its current members and to represent former members of bargaining units represented by the

union including pensioners, retirees, deferred vested participants and surviving spouses and

dependants employed or formerly employed by the LP Entities. That order only extended to

unionized members or former members. The within motion focused on non-unionized former

employees and retirees although Ms. Payne for the moving parties indicated that the moving

parties would be content to include other non-unionized employees as well. There is no overlap

between the order granted to CEP and the order requested by the Salaried Employees and

Retirees.

Facts

[3] On January 8, 2010 the LP Entities obtained an order pursuant to the Companies'

Creditors Arrangement Act ("CCAA") staying all proceedings and claims against the LP

Entities. The order permits but does not require the LP Entities to make payments to employee

and retirement benefit plans.

[4] There are approximately 66 employees, 45 of whom were non-unionized, whose

employment with the LP Entities terminated prior to the Initial Order but who were still owed

termination and severance payments. As of the date of the Initial Order, the LP Entities ceased

making those payments to those former employees. As many of these former employees were

owed termination payments as part of a salary continuance scheme whereby they would continue

to accrue pensionable service during a notice period, after the Initial Order, those former
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employees stopped accruing pensionable service. The Representatives seek an order authorizing

them to act for the 45 individuals and for the aforementioned law firms to be appointed as

representative counsel.

[5] Additionally, seven retirees and two current employees are (or would be) eligible for a

pension benefit from Southam Executive Retirement Arrangements ("SERA"). SERA is a non-

registered pension plan used to provide supplemental pension benefits to former executives of

the LP Entities and their predecessors. These benefits are in excess of those earned under the

Canwest Southam Publications Inc. Retirement Plan which benefits are capped as a result of

certain provisions of the Income Tax Act. As of the date of the Initial Order, the SERA payments

ceased also. This impacts beneficiaries and spouses who are eligible for a joint survivorship

option. The aggregate benefit obligation related to SERA is approximately $14.4 million. The

Representatives also seek to act for these seven retirees and for the aforementioned law firms to

be appointed as representative counsel.

[6] Since January 8, 2010, the LP Entities have being pursuing the sale and investor

solicitation process ("S1SP") contemplated by the Initial Order. Throughout the course of the

CCAA proceedings, the LP Entities have continued to pay:

(a) salaries, commissions, bonuses and outstanding employee expenses;

(b) current services and special payments in respect of the active registered pension

plan; and

(c) post-employment and post-retirement benefits to former employees who were

represented by a union when they were employed by the LP Entities.

[7] The LP Entities intend to continue to pay these employee related obligations throughout

the course of the CCAA proceedings. Pursuant to the Support Agreement with the LP Secured

Lenders, AcquireCo. will assume all of the employee related obligations including existing
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pension plans (other than supplemental pension plans such as SERA), existing post-retirement

and post-employment benefit plans and unpaid severance obligations stayed during the CCAA
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proceeding. This assumption by AcquireCo. is subject to the LP Secured Lenders' right, acting

commercially reasonably and. after consultation with the operational management of the LP

Entities, to exclude certain specified liabilities.

[8] All four proposed Representatives have claims against the LP Entities that are

representative of the claims that would be advanced by former employees, namely pension

benefits and compensation for involuntary terminations. In addition to the claims against the LP

Entities, the proposed Representatives tnay have claims against the directors of the LP Entities

that are currently impacted by the CCAA proceedings.

[9] No issue is taken with the proposed Representatives nor with the experience and

competence of the proposed law firms, namely Nelligan O'Brien Payne LLP and Shibley

Righton LLP, both of whom have jointly acted as court appointed representatives for continuing

employees in the Nortel Networks Limited case.

[10] Funding by the LP Entities in respect of the representation requested would violate the

Support Agreement dated January 8, 201.0 between the LP Entities and the LP Administrative

Agent. Specifically, section 5.1(j) of the Support Agreement states:

"The LP Entities shall not pay any of the legal, financial or other
advisors to any other Person, except as expressly contemplated by
the Initial Order or with the consent in writing from the
Administrative Agent acting in consultation with the Steering
Committee."

[11] The LP Administrative Agent does not consent to the funding request at this time.

[12] On October 6, 2009, the CMI Entities applied for protection pursuant to the provisions of

the CCAA. In that restructuring, the CMI Entities themselves moved to appoint and fund a law

firm as representative counsel for former employees and retirees. That order was granted.

[13] Counsel were urged by me to ascertain whether there was any possibility of resolving this

issue. Some time was spent attempting to do so, however, I was subsequently advised that those

efforts were unsuccessful.
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Issues

[14] The issues on this motion are as follows:

(1) Should the Representatives be appointed?

(2) Should Nelligan O'Brien Payne LLP and Shibley Righton LLP be appointed as

representative counsel?

(3) If so, should the request for funding be granted?

Positions of Parties

[15] In brief, the moving parties submit that representative counsel should be appointed where

vulnerable creditors have little means to pursue a claim in a complex CCAA proceeding; there is

a social benefit to be derived from assisting vulnerable creditors; and a benefit would be

provided to the overall CCAA process by introducing efficiency for all parties involved. The

moving parties submit that all of these principles have been met in this case.

[16] The LP Entities oppose the relief requested on the grounds that it is premature. The

amounts outstanding to the representative group are prefiling unsecured obligations. Unless a

superior offer is received in the SISP that is currently underway, the LP Entities will implement a

support transaction with the LP Secured Lenders that does not contemplate any recoveries for

unsecured creditors. As such, there is no current need to carry out a claims process. Although a

superior offer may materialize in the SISP, the outcome of the SISP is currently unknown.

[17] Furthermore, the LP Entities oppose the funding request. The fees will deplete the

resources of the Estate without any possible corresponding benefit and the Support Agreement

with the LP Secured Lenders does not authorize any such payment.

[18~ The LP Senior Lenders support the position of the LP Entities.
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[19] In its third report, the Monitor noted that pursuant to the Support Agreement, the LP

Entities are not permitted to pay any of the legal, financial or other advisors absent consent in

writing from the LP Administrative Agent which has not been forthcoming. Accordingly,

funding of the fees requested would be in contravention of the Support Agreement with the LP

Secured Lenders. For those reasons, the Monitor supported the LP Entities refusal to fund.

Discussion

[20] No one challenged the court's jurisdiction to make a representation order and such orders

have been granted in large CCAA proceedings. Examples include Nortel Networks Corp., Fraser

Papers Inc., and Canwest Global Communications Corp. (with respect to the television side of

the enterprise). Indeed, a human resources manager at the Ottawa Citizen advised one of the

Representatives, Mr. Saumure, that as part of the CCAA process, it was normal practice for the

court to appoint a law firm to represent former employees as a group.

[21 ] Factors that have been considered by courts in granting these orders include:

- the vulnerability and resources of the group sought to be represented;

- any benefit to the companies under CCAA protection;

- any social benefit to be derived from representation of the group;

- the facilitation of the administration of the proceedings and efficiency;

the avoidance of a multiplicity of legal retainers;

- the balance of convenience and whether it is fair and just including to the creditors of the

Estate;

- whether representative counsel has already been appointed for those who have similar interests

to the group seeking representation and who is also prepared to act for the group seeking the
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- the position of other stakeholders and the Monitor.
~~

[22] The evidence before me consists of affidavits from three of the four proposed

Representatives and a partner with the Nelligan O'Brien Payne LLP law firm, the Monitor's

Third Report, and a compendium containing an affidavit of an investment manager for

noteholders filed on an earlier occasion in these CCAA proceedings. This evidence addresses

most of the aforementioned factors.

[23] The primary objection to the relief requested is prematurity. This is reflected in

correspondence sent by counsel for the LP Entities to counsel for the Senior Lenders'

Administrative Agent. Those opposing the relief requested submit that the moving parties can

keep an eye on the Monitor's website and depend on notice to be given by the Monitor in the

event that unsecured creditors have any entitlement. Counsel for the LP Entities submitted that

counsel for the proposed representatives should reapply to court at the appropriate time and that I

should dismiss the motion without prejudice to the moving parties to bring it back on.

[24] In my view, this watch and wait suggestion is unhelpful to the needs of the Salaried

Employees and Retirees and to the interests of the Applicants. I accept that the individuals in

issue may be unsecured creditors whose recovery expectation may prove to be non-existent and

that ultimately there may be no claims process for them. I also accept that some of them were in

the executive ranks of the LP Entities and continue to benefit from payment of some pension

benefits. That said, these are all individuals who find themselves in uncertain times facing legal

proceedings of significant complexity. The evidence is also to the effect that members of the

group have little means to pursue representation and are unable to afford proper legal

representation at this time. The Monitor already has very extensive responsibilities as reflected in

paragraph 30 and following of the Initial Order and the CCAA itself and it is unrealistic to

expect that it can be filly responsive to the needs and demands of all of these many individuals

and do so in an efficient and timely manner. Desirably in my view, Canadian courts have not

typically appointed an Unsecured Creditors Committee to address the needs of unsecured

creditors in large restructurings. It would be of considerable benefit to both the Applicants and

c~
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the Salaried Employees and Retirees to have Representatives and representative counsel who

could interact with the Applicants and represent the interests of the Salaried Employees and

Retirees. In that regard, I accept their evidence that they are a vulnerable group and there is no

other counsel available to represent their interests. Furthermore, a multiplicity of legal retainers

is to be discouraged. In my view, it is a false economy to watch and wait. Indeed the time taken

by counsel preparing for and arguing this motion is just one such example. The appointment of

the Representatives and representative counsel would facilitate the administration of the

proceedings and information flow and provide for efficiency.

[25] The second basis for objection is that the LP Entities are not permitted to pay any of the

legal, financial or other advisors to any other person except as expressly contemplated by the

Initial Order or with consent in writing from the LP Administrative Agent acting in consultation

with the Steering Committee. Funding by the LP Entities would be in contravention of the

Support Agreement entered into by the LP Entities and the LP Senior Secured Lenders. It was

for this reason that the Monitor stated in its Report that it supported the LP Entities' refusal to

fund.

[26] I accept the evidence before me on the inability of the Salaried Employees and Retirees

to afford legal counsel at this time. There are in these circumstances three possible sources of

funding: the LP Entities; the Monitor pursuant to paragraph 31 (i) of the Initial Order although

quere whether this is in keeping with the intention underlying that provision; or the LP Senior

Secured Lenders. It seems to me that having exercised the degree of control that they have, it is

certainly arguable that relying on inherent jurisdiction, the court has the power to compel the

Senior Secured Lenders to fund or alternatively compel the LP Administrative Agent to consent

to funding. By executing agreements such as the Support Agreement, parties cannot oust the

jurisdiction of the court.

[27] In my view, a source of funding other than the Salaried Employees and Retirees

themselves should be identified now. In the CMI Entities' CCAA proceeding, funding was

made available for Representative Counsel although I acknowledge that the circumstances here
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are somewhat different. Staged payments commencing with the sum of $25,000 may be more

appropriate. Funding would be prospective in nature and would not extend to investigation of or

claims against directors.

[28] Counsel are to communicate with one another to ascertain how best to structure the

funding and report to me if necessary at a 9:30 appointment on March 22, 2010. If everything is

resolved, only the Monitor need report at that time and may do so by e-mail. If not resolved, I

propose to make the structuring order on March 22, 2010 on a nunc pro tunc basis. Ottawa

counsel may participate by telephone but should alert the Commercial List Off ce of their

proposed mode of participation.

Pepall J.

Released: March 5, 2010
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2. Ibid., s. 13.3(1) and (2), and see, generally, Conl7icts of~ ,Cnterest and the Insolvency
Practitioner: Keeping up Appearances, by Eric O. Peterson (1996), 40 C.B.R. (3d) 56.
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Abridgement Cross-References: Bankruptcy and Insolvency —Administration
of Estate —Trustees

8:16 ROLE OF TRUSTEE

See 8:15, "For Whom Does the Trustee with Whom Proposal is Lodged
Work?", supra.

The trustee with whom a proposal is lodged is a private person performing
public functions. In a sense, he starts off by being a "post office". When a notice
of intention to make a proposal is filed with him he must send to every known
creditor in the prescribed manner a copy of the proposal. When a proposal is
lodged with him, he must deliver it, copies of it and other notices and materials
in the manner prescribed by the statute and rules. The trustee also has a role
similar in some respects to that of a stakeholder. i He accepts what the debtor
gives to him under the proposal and distributes it to the creditors according to
thezr rights.2 He should be impartial, fair and disinterested; he cannot be a
partisan for either the debtor or any of the creditors beyond his statutory
obligations.3

Most of the functions of a trustee are administrative.4 However, the trustee
is also an officer of the courts and when it comes to allowing or disallowing
proofs of claims subject to a right of appeal to the court, the trustee is performing
quasi judicial fanctions and it is particularly important that he perform these
functions fairly and in a judicial manner.

Unless the terms of the proposal stipulate otherwise, the debtor remains
vested with all of its assets and, subject to the general provisions of law, can deal
with them freely. The tz~ustee has no title to the assets unless they are vested in
him by the proposal.6

NOTES
1. Maritime Education Ltd. (ReJ (1928), 10 C.B.R. 425 at p. 430 (N.B.K.B.), affd 1 I C.B.R.

333, [1930] 1 D.L.R. 642 (C.A.).
2. Lebel (ReJ: Roy v. Registrar of Quebec City Bunk►•uptcy Divisio~t (1980), 39 C.B.R. (N.S_)

159, 125 D.L.R. (3d) 204 (Que. C.A.).
3. iLfaritime Education Ltd. (Re), sa~pra, endnote 1; Reed (Re) (1980), 34 C.B.R. (N.S.) 83,

111 D.L.R. (3d} 506 (Ont. S.C.), revg 32 C.B.R. (N.S.} 203 (C.A.)
4. Clarkson Co. v. Mttir (1982), 43 C.B.R. (N.S.) 259, S3 N.S.R. (2d) 609 (C.A.).
5. Vun Straten (Re) (1997), 46 C.B.R. (3d) 96 (Alta. Q.B.).
6. Ano Ltee (ReJ; Franco v. Basmadjiun (]981), 39 C.B.R. (N.S.} 263 (Que. S.C.).
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ENDORSEMENT

The Motion

[1J On February 8, 2016 I granted an order approving a SISP in respect of Danier
Leather Inc., with reasons to follow. These are those reasons.

https://www.canlii.org/en/on/onsc/doc/2016/2016onsc 1044/2016onsc 1044.html?searchUrl... 8/17/2016
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[2] Danier filed a Notice of Intention to make a proposal under the BIA on
February 4, 2016. This is a motion to

(a) approve a stalking horse agreement and SISP;

(b) approve the payment of a break fee, expense reimbursement and signage
costs obligations in connection with the stalking horse agreement;

(c) authorize Danier to perform its obligations under engagement letters with
its financial advisors and a charge to secure success fees;

(d) approve an Administration Charge;

(e) approve a D&O Charge;

(~j approve a KERP and KERP Charge; and

(g) grant a sealing order in respect of the KERP and a stalking horse offer
summary.

Back  ~round

[3] Danier is an integrated designer, manufacturer and retailer of leather and
suede apparel and accessories. Danier primarily operates its retail business from 84
stores located throughout Canada. It does not own any real property. Danier employs
approximately 1,293 employees. There is no union or pension plan.

[4] Danier has suffered declining revenues and profitability over the last two
years resulting primarily from problems implementing its strategic plan. The
accelerated pace of change in both personnel and systems resulting from the strategic
plan contributed to fashion and inventory miscues which have been further
exacerbated by unusual extremes in the weather and increased competition from U.S.
and international retailers in the Canadian retail space and the depreciation of the
Canadian dollar relative to the American dollar.

[5] In late 2014, Danier implemented a series of operational and cost reduction
initiatives in an attempt to return Danier to profitability. These initiatives included
reductions to headcount, marketing costs, procurement costs and capital expenditures,
renegotiating supply terms, rationalizing Danier's operations, improving branding,
growing online sales and improving price management and inventory mark downs. In
addition, Danier engaged a financial advisor and formed a special committee
comprised of independent members of its board of directors to explore strategic
alternatives to improve Danier's financial circumstances, including soliciting an
acquisition transaction for Danier.

[6] As part of its mandate, the financial advisor conducted a seven month
marketing process to solicit offers from interested parties to acquire Danier. The
financial advisor contacted approximately 189 parties and provided 33 parties with a
confidential information memorandum describing Danier and its business. Over the
course of this process, the financial advisor had meaningful conversations with several
interested parties but did not receive any formal offers to provide capital and/or to

https://www.canlii.org/en/on/onsc/doc/2016/2016onsc 1044/2016onsc 1044.html?searchUrl... 8/ 17/2016
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acquire the shares of Danier. One of the principal reasons that this process was
unsuccessful is that it focused on soliciting an acquisition transaction, which
ultimately proved unappealing to interested parties as Danier's risk profile was too
great. An acquisition transaction did not afford prospective purchasers the ability to
restructure Danier's affairs without incurring significant costs.

[7] Despite Danier's efforts to restructure its financial affairs and turn around its
operations, Danier has experienced significant net losses in each of its most recently
completed fiscal years and in each of the two most recently completed fiscal quarters
in the 2016 fiscal year. Danier currently has approximately $9.6 million in cash on
hand but is projected to be cash flow negative every month until at least September
2016. Danier anticipated that it would need to borrow under its loan facility with
CIBC by July 2016. CIBC has served a notice of default and indicate no funds will be
advanced under its loan facility. In addition, for the 12 months ending December 31,
2015, 30 of Danier's 84 store locations were unprofitable. If Danier elects to close
those store locations, it will be required to terminate the corresponding leases and will
face substantial landlord claims which it will not be able to satisfy in the normal
course.

[8] Danier would not have had the financial resources to implement a
restructuring of its affairs if it had delayed a filing under the BIA until it had entirely
used up its cash resources. Accordingly, on February 4, 2016, Danier commenced
these proceedings for the purpose of entering into a stalking horse agreement and
implementing the second phase of the SISP.

The Stalking Horse Agreement

[9] The SISP is comprised of two phases. In the first phase, Danier engaged the
services of its financial advisor to find a stalking horse bidder. The financial advisor
corresponded with 22 parties, 19 of whom had participated in the 2015 solicitation
process and were therefore familiar with Danier, In response, Danier received three
offers and, with the assistance of the financial advisor and the Proposal Trustee,
selected GA Retail Canada or an affiliate (the "Agent") as the successful bid. The
Agent is an affiliate of Great American Group, which has extensive experience in
conducting retail store liquidations.

[10] On February 4, 2016, Danier and the Agent entered into the stalking horse
agreement, subject to Court approval. Pursuant to the stalking horse agreement, the
Agent will serve as the stalking horse bid in the SISP and the exclusive liquidator for
the purpose of disposing of Danier's inventory. The Agent will dispose of the
merchandise by conducting a "store closing" or similar sale at the stores.

[11] The stalking horse agreement provides that Danier will receive a net
minimum amount equal to 94.6% of the aggregate value of the merchandise, provided
that the value of the merchandise is no less than $22 million and no more than $25
million. After payment of this amount and the expenses of the sale, the Agent is
entitled to retain a 5%commission. Any additional proceeds of the sale after payment
of the commission are divided equally between the Agent and Danier.

Page 3 of 15
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[12] The stalking horse agreement also provides that the Agent is entitled to (a) a
break fee in the amount of $250,000; (b) an expense reimbursement for its reasonable
and documented out-of-pocket expenses in an amount not to exceed $100,000; and (c)
the reasonable costs, fees and expenses actually incurred and paid by the Agent in
acquiring signage or other advertising and promotional material in connection with the
sale in an amount not to exceed $175,000, each payable if another bid is selected and
the transaction contemplated by the other bid is completed. Collectively, the break
fee, the maximum amount payable under the expense reimbursement and the signage
costs obligations represent approximately 2.5% of the minimum consideration payable
under the stalking horse agreement. Another liquidator submitting a successful bid in
the course of the SISP will be required to purchaser the signage from the Agent at its
cost.

[13] The stalking horse agreement is structured to allow Danier to proceed with the
second phase of the SISP and that process is designed to test the market to ascertain
whether a higher or better offer can be obtained from other parties. While the stalking
horse agreement contemplates liquidating Danier's inventory, it also establishes a floor
price that is intended to encourage bidders to participate in the SISP who may be
interested in going concern acquisitions as well.

The SISP

[14] Danier, in consultation with the Proposal Trustee and financial advisor, have
established the procedures which are to be followed in conducting the second phase of
the SISP.

[15] Under the SISP, interested parties may make a binding proposal to acquire the
business or all or any part of Danier's assets, to make an investment in Danier or to
liquidate Danier's inventory and furniture, fixtures and equipment.

[16~ Danier, in consultation with the Proposal Trustee and its financial advisors,
will evaluate the bids and may (a) accept, subject to Court approval, one or more bids,
(b) conditionally accept, subject to Court approval, one or more backup bids
(conditional upon the failure of the transactions contemplated by the successful bid to
close, or (c) pursue an auction in accordance with the procedures set out in the SISP.

[17] The key dates of the second phase of the SISP are as follows:

Page 4 of 15

(1) The second phase of the SISP will commence upon approval by the Court

(2) Bid deadline: February 22, 2016

(3) Advising interested parties whether bids constitute "qualified bids":
No later than two business days after bid deadline

(4) Determining successful bid and back-up bid (if there is no auction):
No later than five business days after bid deadline

(5) Advising qualified bidders of auction date and location (if applicable):
No later than five business days after bid deadline

https://www.canlii.org/en/on/onsc/doc/2016/2016onsc 1044/2016onsc 1044.htm1?searchUrl... 8/ 17/2016
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(6) Auction (if applicable): No later than seven business days after bid
deadline

(7) Bringing motion for approval: Within five business days following
determination by Danier of the successful bid (at auction or otherwise)

(8) Bacic-Up bid expiration date: No later than 15 business days after the bid
deadline, unless otherwise agreed

(9) Outside date: No later than 15 business days after the bid deadline

[18~ The timelines in the SISP have been designed with regard to the seasonal
nature of the business and the fact that inventory values will depreciate significantly
as the spring season approaches. The timelines also ensure that any purchaser of the
business as a going concern has the opportunity to make business decisions well in
advance of Danier's busiest season, being fall/winter. These timelines are necessary to
generate maximum value for Danier's stakeholders and are sufficient to permit
prospective bidders to conduct their due diligence, particularly in light of the fact that
is expected that many of the parties who will participate in the SISP also participated
in the 2015 solicitation process and were given access to a data room containing non-
public information about Danier at that time.

[19] Danier does not believe that there is a better viable alternative to the proposed
SISP and stalking horse agreement.

[20] The use of a sale process that includes a stalking horse agreement maximizes
value of a business for the benefit of its stakeholders and enhances the fairness of the
sale process. Stalking horse agreements are commonly used in insolvency
proceedings to facilitate sales of businesses and assets and are intended to establish a
baseline price and transactional structure for any superior bids from interested parties,
CCM Master Qualzfied Fund Ltd. v. blutip Power Technologies, 2012 ONSC; l 750
(Cant,ii) at para. 7 [Commercial List].

[21] The Court's power to approve a sale of assets in a proposal proceeding is
codified in section 65.13 of the BIA, which sets out a list ofnon-exhaustive factors for
the Court to consider in determining whether to approve a sale of the debtor's assets
outside the ordinary course of business. This Court has considered section 65.13 of
the BIA when approving a stalking horse sale process under the BIA, Re Colossus
Minerals Inc., 2014 CarswellOnt 1517 at paras. 22-26 (S.C.J.).

[22] A distinction has been drawn, however, between the approval of a sale process
and the approval of an actual sale. Section 65.13 is engaged when the Court
determines whether to approve a sale transaction arising as a result of a sale process, it
does not necessarily address the factors a court should consider when deciding
whether to approve the sale process itself.

[23] In Re Brainhunter, the Court considered the criteria to be applied on a motion
to approve a stalking horse sale process in a restructuring proceeding under the
C:"o~ripunies' C`r°G~litoj.i ~t~t•cz~~~;~~r~~~ac~n~ ~~c°~~. Citing his decision in Nortel, Justice
Morawetz (as he then was) confirmed that the following four factors should be

hops://www.canlii.org/en/on/onsc/doc/2016/2016onsc 1044/2016onsc 1044.htm1?searchUrl... 8/17/2016
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considered by the Court in the exercise of its discretion to determine if the proposed
sale process should be approved:

(1) Is a sale transaction warranted at this time?

(2) Will the sale benefit the whole "economic community"?

(3) Do any of the debtors' creditors have a bona fide reason to object to a sale
of the business?

(4) Is there a better viable alternative?

Re BrainhunteN, 2009 CarswellOnt 8207 at paras. 13-17 (S.C.J. [Commercial List);
Re Nortel Networks Copp., 2009 CarswellOnt 4467 at Para. 49 (S.C.J. [Commercial
List]).

[24] While Brainhunter and Nortel both dealt with a sale process under the CCAA,
the Court has recognized that the CCAA is an analogous restructuring statute to the
proposal provisions of the BIA, Re Ted Leroy Tucking ~Centu~y Services) Ltd., 2111 C)
4C;C f~0 (C;tz~~~.:IIj at Para 24; Re Indalex Ltd., 2()13 SC'C~ G {C"anL.1.1), [2013] 1 S.C.R.
271 at paras. 50-51.

[25] Furthermore, in Mustang, this Court applied the Nortel criteria on a motion to
approve a sale process backstopped by a stalking horse bid in a proposal proceeding
under the BIA, Re Mustang GP Ltd., 2015 CarswellOnt 16398 at paras. 37-38
(S.C.J.).

[26] These proceedings are premised on the implementation of a sale process using
the stalking horse agreement as the minimum bid intended to maximize value and act
as a baseline for offers received in the SISP. In the present case, Danier is seeking
approval of the stalking horse agreement for purposes of conducting the SISP only.

[27] The SISP is warranted at this time for a number of reasons.

[28] First, Danier has made reasonable efforts in search of alternate financing or an
acquisition transaction and has attempted to restructure its operations and financial
affairs since 2014, all of which has been unsuccessful. At this juncture, Danier has
exhausted all of the remedies available to it outside of aCourt-supervised sale
process. The SISP will result in the most viable alternative for Danier, whether it be a
sale of assets or the business (through an auction or otherwise) or an investment in
Danier.

[29] Second, Danier projects that it will be cash flow negative for the next six
months and it is clear that Danier will be unable to borrow under the CIBC loan
facility to finance its operations (CIBC gave notice of default upon Danier's filing of
the NOI). If the SISP is not implemented in the immediate future, Danier's revenues
will continue to decline, it will incur significant costs and the value of the business
will erode, thereby decreasing recoveries for Danier's stakeholders.

[30] Third, the market for Danier's assets as a going concern will be significantly
reduced if the SISP is not implemented at this time because the business is seasonal in

https://www.canlii.org/en/on/onsc/doc/2016/2016onsc 1044/2016onsc 1044.htm1?searchUrl... 8/ 17/2016
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nature. Any purchaser of the business as a going concern will need to make decisions
about the raw materials it wishes to acquire and the product lines it wishes to carry by
March 2016 in order to be sufficiently prepared for the fall/winter season, which has
historically been Danier's busiest.

[31] Danier and the Proposal Trustee concur that the SISP and the stalking horse
agreement will benefit the whole of the economic community. In particular:

(a) the stalking horse agreement will establish the floor price for Danier's
inventory, thereby maximizing recoveries;

(b) the SISP will subject the assets to a public marketing process and permit
higher and better offers to replace the Stalking horse agreement; and

(c) should the SISP result in a sale transaction for all or substantially all of
Danier's assets, this may result in the continuation of employment, the
assumption of lease and other obligations and the sale of raw materials and
inventory owned by Danier.

[32] There have been no expressed creditor concerns with the SISP as such. The
SISP is an open and transparent process. Absent the stalking horse agreement, the
SISP could potentially result in substantially less consideration for Danier's business
and/or assets.

[33] Given the indications of value obtained through the 2015 solicitation process,
the stalking horse agreement represents the highest and best value to be obtained for
Danier's assets at this time, subject to a higher offer being identified through the SISP.

[34] Section 65.13 of the BIA is also indirectly relevant to approval of the SISP. In
deciding whether to grant authorization for a sale, the court is to consider, among
other things:

(a) whether the process leading to the proposed sale or disposition was
reasonable in the circumstances;

(b) whether the trustee approved the process leading to the proposed sale or
disposition;

(c) whether the trustee filed with the court a report stating that in their opinion
the sale or disposition would be more beneficial to the creditors than a sale
or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other
interested parties; and

(f~ whether the consideration to be received for the assets is reasonable and
fair, taking into account their market value.
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[35] In the present case, in addition to satisfying the Nortel criteria, the SISP will
result in a transaction that is at least capable of satisfying the 65.13 criteria. I say this
for the following reasons.

[36] The SISP is reasonable in the circumstances as it is designed to be flexible and
allows parties to submit an offer for some or all of Danier's assets, make an investment
in Danier or acquire the business as a going concern. This is all with the goal of
improving upon the terms of the stalking horse agreement. The SISP also gives
Danier and the Proposal Trustee the right to extend or amend the SISP to better
promote a robust sale process.

[37] The Proposal Trustee and the financial advisor support the SISP and view it as
reasonable and appropriate in the circumstances.

[38] The duration of the SISP is reasonable and appropriate in the circumstances
having regard to Danier's financial situation, the seasonal nature of its business and the
fact that many potentially interested parties are familiar with Danier and its business
given their participation in the 2015 solicitation process and/or the stalking horse
process.

[39] A sale process which allows Danier to be sold as a going concern would likely
be more beneficial than a sale under a bankruptcy, which does not allow for the going
concern option.

[40] Finally, the consideration to be received for the assets under the stalking horse
agreement appears at this point, to be prima facie fair and reasonable and represents a
fair and reasonable benchmark for all other bids in the SISP.

The Break Fee

[41 ] Break fees and expense and costs reimbursements in favour of a stalking horse
bidder are frequently approved in insolvency proceedings. Break fees do not merely
reflect the cost to the purchaser of putting together the stalking horse bid. A break fee
may be the price of stability, and thus some premium over simply providing for out of
pocket expenses may be expected, Daniel R. Dowdall &Jane O. Dietrich, "Do
Stalking Horses Have a Place in Intra-Canadian Insolvencies", 2005
ANNREVINSOLV 1 at 4.

[42] Break fees in the range of 3%and expense reimbursements in the range of 2%
have recently been approved by this Court, Re No~tel Networks Corp., [2009] O.J. No.
4293 at paras. 12 and 26 (S.C.J. [Commercial List]); Re W.C. Wood Corp. Ltd., [2009]
O.J. No. 4808 at para. 3 (S.C.J. [Commercial List], where a 4% break fee was
approved.

[43] The break fee, the expense reimbursement and the signage costs obligations in
the stalking horse agreement fall within the range of reasonableness. Collectively,
these charges represent approximately 2.5% of the minimum consideration payable
under the stalking horse agreement. In addition, if a liquidation proposal (other than
the stalking horse agreement) is the successful bid, Danier is not required to pay the
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signage costs obligations to the Agent. Instead, the successful bidder will be required
to buy the signage and advertising material from the Agent at cost.

[44] In the exercise of its business judgment, the Board unanimously approved the
break fee, the expense reimbursement and the signage costs obligations. The Proposal
Trustee and the financial advisor have both reviewed the break fee, the expense
reimbursement and the signage costs obligations and concluded that each is
appropriate and reasonable in the circumstances. In reaching this conclusion, the
Proposal Trustee noted, among other things, that:

Page 9 of 15

(i) the maximum amount of the break fee, expense reimbursement and signage
costs obligations represent, in the aggregate 2.5% of the imputed value of
the consideration under the stalking horse agreement, which is within the
normal range for transactions of this nature;

(ii) each stalking horse bidder required a break fee and expense reimbursement
as part of their proposal in the stalking horse process;

(iii) without these protections, a party would have little incentive to act as the
stalking horse bidder; and

(iv) the quantum of the break fee, expense reimbursement and signage costs
obligations are unlikely to discourage a third party from submitting an offer
in the SISP.

[45] I find the break fee to be reasonable and appropriate in the circumstances.

Financial Advisor Success Fee and Charge

[46] Danier is seeking a charge in the amount of US$500,000 to cover its principal
financial advisor's (Consensus) maximum success fees payable under its engagement
letter. The Consensus Charge would rank behind the existing security, pa~i passu
with the Administration Charge and ahead of the D&O Charge and KERP Charge.

[47] Orders approving agreements with financial advisors have frequently been
made in insolvency proceedings, including CCAA proceedings and proposal
proceedings under the BIA. In determining whether to approve such agreements and
the fees payable thereunder, courts have considered the following factors, among
others:

(a) whether the debtor and the court officer overseeing the proceedings believe
that the quantum and nature of the remuneration are fair and reasonable;

(b) whether the financial advisor has industry experience and/or familiarity
with the business of the debtor; and

(c) whether the success fee is necessary to incentivize the financial advisor.

Re Sino-Forest Corp., ZOl.7 ONSC' 2{)fi3 (C1a~7LII) at paras. 46-47 [Commercial List];
Re Colossus MineNals Inc.,supra.
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[48] The SISP contemplates that the financial advisor will continue to be intimately
involved in administering the SISP.

[49] The financial advisor has considerable experience working with distressed
companies in the retail sector that are in the process of restructuring, including seeking
strategic partners and/or selling their assets. In the present case, the financial advisor
has assisted Danier in its restructuring efforts to date and has gained a thorough and
intimate understanding of the business. The continued involvement of the financial
advisor is essential to the completion of a successful transaction under the SISP and to
ensuring awide-ranging canvass of prospective bidders and investors.

[50] In light of the foregoing, Danier and the Proposal Trustee are in support of
incentivizing the financial advisor to carry out the SISP and are of the view that the
quantum and nature of the remuneration provided for in the financial advisor's
engagement letter are reasonable in the circumstances and will incentivize the
Financial advisor.

[51] Danier has also engaged OCI to help implement the SISP in certain
international markets in the belief that OCI has expertise that warrants this
engagement. OCI may be able to identify a purchaser or strategic investor in overseas
markets which would result in a more competitive sales process. OCI will only be
compensated if a transaction is originated by OCI or OCI introduces the ultimate
purchaser and/or investor to Danier.

[52] Danier and the Proposal Trustee believe that the quantum and nature of the
success fee payable under the OCI engagement letter is reasonable in the
circumstances. Specifically, because the fees payable to OCI are dependent on the
success of transaction or purchaser or investor originated by OCI, the approval of this
fee is necessary to incentivize OCI.

[53] Accordingly, an order approving the financial advisor and OCI engagement
letters is appropriate.

[54] A charge ensuring payment of the success fee is also appropriate in the
circumstances, as noted below.

Administration Charge
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[55] In order to protect the fees and expenses of each of the Proposal Trustee, its
counsel, counsel to Danier, the directors of Danier and their counsel, Danier seeks a
chaxge on its property and assets in the amount of $600,000. The Administration
Charge would rank behind the existing security, pari passu with the Consensus
Charge and ahead of the D&O Charge and KERP Charge. It is supported by the
Proposal Trustee.

[56] Section 64.2 of the BIA confers on the Court the authority to grant a charge in
favour of financial, legal or other professionals involved in proposal proceedings
under the BIA.

https://www.canlii.org/en/on/onsc/doc/2016/2016onsc 1044/2016onsc 1044.htm1?searchUrl... 8/ 17/2016



Can~,II - 2016 ONSC 1044 (CanLII)

[57] Administration and financial advisor charges have been previously approved
in insolvency proposal proceedings, where, as in the present case, the participation of
the parties whose fees are secured by the charge is necessary to ensure a successful
proceeding under the BIA and for the conduct of a sale process, Re C"ulnssu~s~ 1~liner~crls
Inc., 2014 CarswellOnt 1517 at pass. 11-15 (S.C.J.).

[58] This is an appropriate circumstance for the Court to grant the Administration
Charge. The quantum of the proposed Administration Charge is fair and reasonable
given the nature of the SISP. Each of the parties whose fees are to be secured by the
Administration Charge has played (and will continue to play) a critical role in these
proposal proceedings and in the SI. The Administration Charge is necessary to secure
the full and complete payment of these fees. Finally, the Administration Charge will
be subordinate to the existing security and does not prejudice any known secured
creditor of Danier.

D&O Charge

[59] The directors and officers have been actively involved in the attempts to
address Danier's financial circumstances, including through exploring strategic
alternatives, implementing a turnaround plan, devising the SISP and the

commencement of these proceedings. The directors and officers are not prepared to

remain in office without certainty with respect to coverage for potential personal

liability if they continue in their current capacities.

[60] Danier maintains directors and officers insurance with various insurers. There

are exclusions in the event there is a change in risk and there is potential for there to
be insufficient funds to cover the scope of obligations for which the directors and

officers may be found personally liable (especially given the significant size of the
Danier workforce).

[61] Danier has agreed, subject to certain exceptions, to indemnify the directors

and officers to the extent that the insurance coverage is insufficient. Danier does not

anticipate it will have sufficient funds to satisfy those indemnities if they were ever

called upon.

[62] Danier seeks approval of a priority charge to indemnify its directors and
officers for obligations and liabilities they may incur in such capacities from and after

the filing of the NOI. It is proposed that the D&O Charge be in an amount not to

exceed $4.9 million and rank behind the existing security, the Administration Charge

and the Consensus Charge but ahead of the KERP Charge.

[63] The amount of the D&O Charge is based on payroll obligations, vacation pay

obligations, employee source deduction obligations and sales tax obligations that may

arise during these proposal proceedings. It is expected that all of these amounts will

be paid in the normal course as Danier expects to have sufficient funds to pay these

amounts. Accordingly, it is unlikely that the D&O charge will be called upon.

[64] The Court has the authority to grant a directors' and officers' charge under

section 64.1 of the BIA.

Page 11 of 15
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[65] In Colossus Minerals and Mustang, supNa, this Court approved a directors' and
officers' charge in circumstances similar to the present case where there was
uncertainty that the existing insurance was sufficient to cover all potential claims, the
directors and officers would not continue to provide their services without the
protection of the charge and the continued involvement of the directors and officers
was critical to a successful sales process under the BIA.

[66J I approve the D&O Charge for the following reasons.

[67] The D&O Charge will only apply to the extent that the directors and officers
do not have coverage under the existing policy or Danier is unable to satisfy its
indemnity obligations.

[68] The directors and officers of Danier have indicated they will not continue their
involvement with Danier without the protection of the D&O Charge yet their
continued involvement is critical to the successful implementation of the SISP.

[69] The D&O Charge applies only to claims or liabilities that the directors and
officers may incur after the date of the NOI and does not cover misconduct or gross
negligence.

[70] The Proposal Trustee supports the D&O Charge, indicating that the D&O
Charge is reasonable in the circumstances.

[71 ] Finally, the amount of the D&O Charge takes into account a number of

statutory obligations for which directors and officers are liable if Danier fails to meet
these obligations. However, it is expected that all of these amounts will be paid in the
normal course. Danier expects to have sufficient funds to pay these amounts.
Accordingly, it is unlikely that the D&O charge will be called upon.

Key Employee Retention Plan and Charge

[72] Danier developed a key employee retention plan (the "KERP") that applies to
11 of Danier's employees, an executive of Danier and Danier's consultant, all of whom

have been determined to be critical to ensuring a successful sale or investment

transaction. The KERP was reviewed and approved by the Board.

[73] Under the KERP, the key employees will be eligible to receive a retention
payment if these employees remain actively employed with Danier until the earlier of

the completion of the SISP, the date upon which the liquidation of Danier's inventory

is complete, the date upon which Danier ceases to carry on business, or the effective

date that Danier terminates the services of these employees.

[74] Danier is requesting approval of the KERP and a charge for up to $524,000
(the "KERP Charge") to secure the amounts payable thereunder. The KERP Charge
will rank in priority to all claims and encumbrances other than the existing security,
the Administration Charge, the Consensus Charge and the D&O Charge.

[75] Key employee retention plans are approved in insolvency proceedings where
the continued employment of key employees is deemed critical to restructuring

efforts, Re Nortel Networks Corp. supra.
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[76] In Re Grant Forest Products Inc., Newbould J. set out anon-exhaustive list of
factors that the court should consider in determining whether to approve a key
employee retention plan, including the following:

(a) whether the court appointed officer supports the retention plan;

(b) whether the lcey employees who are the subject of the retention plan are
likely to pursue other employment opportunities absent the approval of the
retention plan;

(c) whether the employees who are the subject of the retention plan are truly
"key employees" whose continued employment is critical to the successful
restructuring of Danier;

(d) whether the quantum of the proposed retention payments is reasonable; and

(e) the business judgment of the board of directors regarding the necessity of

the retention payments.

Re Grant Forest Products Inc., [2009] O.J. No. 3344 at paras. 8-22 (S.C.J.
[Commercial List]).

[77] While Re Grant Forest Products Inc. involved a proceeding under the CCAA,

key employee retention plans have frequently been approved in proposal proceedings

under the BIA, see, for example, In the MatteN of the Notice of Intention of StaNfield
Resources Inc., Court File No. CV-13-10034-OOCL, Order dated March 15, 2013 at

Para. 10.

[78] The KERP and the KERP Charge are approved for the following reasons:

(i) the Proposal Trustee supports the granting of the KERP and the KERP
Charge;

(ii) absent approval of the KERP and the KERP Charge, the key employees
who are the subject of the KERP will have no incentive to remain with

Danier throughout the SISP and are therefore likely to pursue other

employment opportunities;

(iii) Danier has determined that the employees who are the subject of the KERP

are critical to the implementation of the SISP and a completion of a

successful sale or investment transaction in respect of Danier;

(iv) the Proposal Trustee is of the view that the KERP and the quantum of the

proposed retention payments is reasonable and that the KERP Charge will

provide security for the individuals entitled to the KERP, which will add
stability to the business during these proceedings and will assist in
maximizing realizations; and

(v) the KERP was reviewed and approved by the Board.
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Sealing Order

[79] There are two documents which are sought to be sealed: 1) the details about
the KERP; and 2) the stalking horse offer summary.

[80] 5~ctt~~7~ '1 X7(2) of the C:'c~zrr~t.s ~~f tlustice ,~c~t provides the court with discretion
to order that any document filed in a civil proceeding can be treated as confidential,
sealed, and not form part of the public record.

[81 ] In Sierra Club of Canada u. Canada (Minister of Finance), the Supreme Court

of Canada held that courts should exercise their discretion to grant sealing orders
where:
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(1) the order is necessary to prevent a serious risk to an important interest,
including a commercial interest, because reasonable alternative measures
will not prevent the risk; and

(2) the salutary effects of the order outweigh its deleterious effects, including

the effects on the right of free expression, which includes the public interest
in open and accessible court proceedings.

~(,{~~ ~;<:;~` 4 ~ ((Ya~~:,,~~}, [2002] S.C.J. No. 42 at Para. 53 (S.C.C.).

[82] In the insolvency context, courts have applied this test and authorized sealing

orders over confidential or commercially sensitive documents to protect the interests

of debtors and other stakeholders, Re Stelco Inc., 2flOCi C~~~il,~( 1'77? (f::}N ~C;}, [2006]

O.J. No. 275 at paras. 2-5 (S.C.J. [Commercial List]); Re Nortel Networks Corp.,

sup~^a.

[83] It would be detrimental to the operations of Danier to disclose the identity of

the individuals who will be receiving the KERP payments as this may result in other

employees requesting such payments or feeling underappreciated. Further, the KERP

evidence involves matters of a private, personal nature.

[84] The offer summary contains highly sensitive commercial information about

Danier, the business and what some parties, confidentially, were willing to bid for

Danier's assets. Disclosure of this information could undermine the integrity of the

SISP. The disclosure of the offer summary prior to the completion of a final

transaction under the SISP would pose a serious risk to the SISP in the event that the

transaction does not close. Disclosure prior to the completion of a SISP would

jeopardize value-maximizing dealings with any future prospective purchasers or

liquidators of Danier's assets. There is a public interest in maximizing recovery in an

insolvency that goes beyond each individual case.

[85] The sealing order is necessary to protect the important commercial interests of

Danier and other stakeholders. This salutary effect greatly outweighs the deleterious

effects of not sealing the KERPs and the offer summary, namely the lack of

immediate public access to a limited number of documents filed in these proceedings.
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[86] As a result, the Sierra Club test for a sealing order has been met. The material
about the KERP and the offer summary shall not form part of the public record
pending completion of these proposal proceedings.

Penny J.

Date: February 10, 2016
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RE: IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT,
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S. Zweig, for the Ad Hoc Group of Noteholders and Certain Lenders

HEARD: January 16, 2014

ENDORSEMENT

[l] The applicant, C:c~1c}5~~~~~ Ii~c~z~~~l~ Inc. (the "applicant" or "Colossus"), seeks
an order granting various relief under the C3cznkrz~~~tcy~ and ~rxA4~~~lr~c~r~cy Ac:~t, k.~.C'.
1~~5, c;. C3-:~ (the "I:~I~t"). The principal secured creditors of Colossus were served and
no objections were received regarding the relief sought. In view of the liquidity
position of Colossus, the applicant was heard on an urgent basis and an order was
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issued on January 16, 2014 granting the relief sought. This endorsement sets out the
Court's reasons for granting the order.

Background

[2] The applicant filed a notice of intention to make a proposal under s. 50.4(I } of
the E3IA on January 13, 2014. Duff &Phelps Canada Restructuring Inc. (the
"Proposal Trustee") has been named the Proposal Trustee in these proceedings. The
Proposal Trustee has filed its first report dated January 14, 2014 addressing this
application, among other things. The main asset of Colossus is a 75% interest in a
gold and platinum project in Brazil (the "Project"), which is held by a subsidiary. The
Project is nearly complete. However, there is a serious water control issue that
urgently requires additional de-watering facilities to preserve the applicant's interest
in the Project. As none of the applicant's mining interests, including the Project, are
producing, it has no revenue and has been accumulating losses. To date, the applicant
has been unable to obtain the financing necessary to fund its cash flow requirements
through to the commencement of production and it has exhausted its liquidity.

DIP Loan and DIP Charge

[3] The applicant seeks approval of aDebtor-in-Possession Loan (the "DIP
Loan") and DIP Charge dated January 13, 2014 with Sandstorm Gold Inc.
("Sandstorm") and certain holders of the applicant's outstanding gold-linked notes
(the "Notes") in an amount up to $4 million, subject to afirst-ranking charge on the
property of Colossus, being the DIP Charge. The Court has the authority under sect3c~n
50.E~(1} of the I311~ to authorize the DIP Loan and DIP Charge, subject to a
consideration of the factors under 5ectic}~~ 50.6(5}. In this regard, the following
matters are relevant.

[4] First, the DIP Loan is to last during the currency of the sale and investor
solicitation process ("SISP") discussed below and the applicant has sought an
extension of the stay of proceedings under the i~(1~ until March 7, 2014. The
applicant's cash flow statements show that the DIP Loan is necessary and sufficient to
fund the applicant's cash requirements until that time.

[5] Second, current management will continue to operate Colossus during the stay
period to assist in the SISP. Because Sandstorm has significant rights under a product
purchase agreement pertaining to the Project and the Notes represent the applicant's
largest debt obligation, the DIP Loan reflects the confidence of significant creditors in
the applicant and its management.

[6] Third, the terms of the DIP Loan are consistent with the terms of DIP
financing facilities in similar. proceedings.

[7] Fourth, Colossus is facing an imminent liquidity crisis. It will need to cease
operations if it does not receive funding. In such circumstances, there will be little
likelihood of a viable proposal.

[8] Fifth, the DIP Loan is required to permit the SISP to proceed, which is
necessary for any assessment of the options of a sale and a proposal under the I3I~. It
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will also fund the care and maintenance of the Project without which the asset will
deteriorate thereby seriously jeopardizing the applicant's ability to make a proposal.
This latter consideration also justifies the necessary adverse effect on creditors'
positions. The DIP Charge will, however, be subordinate to the secured interests of
Dell Financial Services Canada Limited Partnership ("Dell") and GE VFS Canada
Limited Partnership ("GE") who have received notice of this application and have not
objected.

[9] Lastly, the Proposal Trustee has recommended that the Court approve the
relief sought and supports the DIP Loan and DIP Charge.

[10] For the foregoing reasons, I am satisfied that the Court should authorize the
DIP Loan and the DIP Charge pursuant to s. 50.6(1) of the I3I A.

Administration Charge

[11] Colossus seeks approval of afirst-priority administration charge in the
maximum amount of $300,000 to secure the fees and disbursements of the Proposal
Trustee, the counsel to the Proposal Trustee, and the counsel to the applicant in
respect of these :BIA proceedings.

[12] Section fi4.2 of the B!n provides jurisdiction to grant asuper-priority for such
purposes. The Court is satisfied that such a charge is appropriate for the following
reasons.

[13] First, the proposed services are essential both to a successful proceeding under
the BIA as well as for the conduct of the SISP.

[14] Second, the quantum of the proposed charge is appropriate given the
complexity of the applicant's business and of the SISP, both of which will require the
supervision of the Proposal Trustee.

[15] Third, the proposed charge will be subordinate to the secured interests of GE
and Dell.

Directors' and Officers' Charge

[16] Colossus seeks approval of an indemnity and priority charge to indemnify its
directors and officers for obligations and liabilities they may incur in such capacities
from and after the filing of the Notice of Intention (the "D&O Charge"). It is
proposed that the D&O Charge be in the amount of $200,000 and rank after the
Administration Charge and prior to the DIP Charge.

[17] The Court has authority to grant such a charge under s, 64.1 of the ~il~. I am
satisfied that it is appropriate to grant such relief in the present circumstances for the
following reasons.

[18] First, the Court has been advised that the existing directors' and officers'
insurance policies contain certain limits and exclusions that create uncertainty as to
coverage of all potential claims. The order sought provides that the benefit of the
D&O Charge will be available only to the extent that the directors and officers do not
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have coverage under such insurance or such coverage is insufficient to pay the
amounts indemnified.

[19] Second, the applicant's remaining directors and officers have advised that they
are unwilling to continue their services and involvement with the applicant without the
protection of the D&O Charge.

[20] Third, the continued involvement of the remaining directors and officers is
critical to a successful SISP or any proposal under the I3:I~.

[21 ] Fourth, the Proposal Trustee has stated that the D&O Charge is reasonable and
supports the D&O Charge.

The SISP

[22] The Court has the authority to approve any proposed sale under s. C77.1 ~(l) of
the ~3[r~ subject to consideration of the factors in s. 65.1 (4}. At this time, Colossus
seeks approval of its proposed sales process, being the SISP. In this regard, the
following considerations are relevant.

[23] First, the SISP is necessary to permit the applicant to determine whether a sale
transaction is available that would be more advantageous to the applicant and its
stakeholders than a proposal under the L~I~1. It is also a condition of the DIP Loan. In
these circumstances, a sales process is not only reasonable but also necessary.

[24] Second, it is not possible at this time to assess whether a sale under the SISP
would be more beneficial to the creditors than a sale under a bankruptcy. However,
the conduct of the SISP will allow that assessment without any obligation on the part
of the applicant to accept any offer under the SISP.

[25] Third, the Court retains the authority to approve any sale under s. (~S..I 3 of the
}3I~1.

[26] Lastly, the Proposal Trustee supports the proposed SISP.

[27] Accordingly, I am satisfied that the SISP should be approved at this time.

Engagement Letter with the Financial Advisor

[28] The applicant seeks approval of an engagement letter dated November 27,
2013 with Dundee Securities Limited ("Dundee") (the "Engagement Letter"). Dundee
was engaged at that time by the special committee of the board of directors of the
applicant as its financial advisor for the purpose of identifying financing and/or
merger and acquisition opportunities available to the applicant. It is proposed that
Dundee will continue to be engaged pursuant to the Engagement Letter to run the
SISP together with the applicant under the supervision of the Proposal Trustee.

[29] Under the Engagement Letter, Dundee will receive certain compensation
including a success fee. The Engagement Letter also provides that amounts payable
thereunder are claims that cannot be compromised in any proposal under the BI~'~ or
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any plan of arrangement under the ('c~rta~~ur~ies' C;i•~~r~itor•s Ar~~un~rement ~~ct, E~.S.C;.
19~>, c. C -̀3{i (the "C:CI,h").

[30] Courts have approved success fees in the context of restructurings under the
C:;C;~.~. The reasoning in such cases is equally applicable in respect of restructurings
conducted by means of proposal proceedings under the BI11. As the applicant notes, a
success fee is both appropriate and necessary where the debtor lacks the financial
resources to pay advisory fees on any other basis.

[31] For the following reasons, I am satisfied that the Engagement Letter, including
the success fee arrangement, should be approved by the Court and that the applicant
should be authorized to continue to engage Dundee as its financial advisor in respect
of the SISP.

[32] Dundee has considerable industry experience as well as familiarity with
Colossus, based on its involvement with the company prior to the filing of the Notice
of Intention.

[33] As mentioned, the SISP is necessary to permit an assessment of the best option
for stakeholders.

[341 In addition, the success fee is necessary to incentivize Dundee but is
reasonable in the circumstances and consistent with success fees in similar
circumstances.

[35] Importantly, the success fee is only payable in the event of a successful
outcome of the SISP.

[36] Lastly, the Proposal Trustee supports the Engagement Letter, including the
success fee arrangement.

Extension of the Stay

[37] The applicant seeks an extension for the time to file a proposal under the ~I ~.
from the thirty-day period provided for in 5. :it).4{}~). The applicant seeks an extension
to March 7, 2014 to permit it to pursue the SISP and assess whether a sale or a
proposal under the ~3I:1 would be most beneficial to the applicant's stakeholders.

[38] The Court has authority to grant such relief under section 5t).~(~)} of the I3I1~.
I am satisfied that such relief is appropriate in the present circumstances for the
following reasons.

[39] First, the applicant is acting in good faith and with due diligence, with a view
to maximizing value for the stakeholders, in seeking authorization for the SISP.

[40] Second, the applicant requires additional time to determine whether it could
make a viable proposal to stakeholders. The extension of the stay will increase the
likelihood of a feasible sale transaction or a proposal.
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[41] Third, there is no material prejudice likely to result to creditors from the
extension of the stay itself. Any adverse effect flowing from the DIP Loan and DIP
Charge has been addressed above.

[42] Fourth, the applicant's cash flows indicate that it will be able to meet its
financial obligations, including care and maintenance of the Project, during the
extended period with the inclusion of the proceeds of the DIP Loan.

[43] Lastly, the Proposal Trustee supports the requested relief.

Wilton-Siegel J.

Released: February 7, 2014
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