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The Arbitrator’s Decision to Exclude Material Evidence Is Not Immune from Review 

1. The Respondents assert at paragraphs 13 and 61 of their factum that the Arbitrator’s

decision to exclude the Handbook from evidence, notwithstanding its introduction as evidence 

was consented to by the Respondents, is “a procedural decision immune from review under the 

Arbitration Act, 1991”. This argument is obviously incorrect and procedural rulings made during 

a hearing are precisely what can give rise to unfairness in a proceeding. Those decisions are not 

and cannot be immune from this Court’s supervision. 

2. Contrary to the Respondents’ attempt to mischaracterize the nature of this Application,

Mattamy does not seek to set aside the Arbitrator’s decision to exclude the Handbook from 

evidence. Instead, Mattamy seeks to set aside the Arbitrator’s Award because it was denied 

procedural fairness contrary to section 19 of the Act.  

3. The Arbitrator denied Mattamy’s right to procedural fairness by excluding material

evidence, that was tendered on consent of the Respondents, and then making a finding that was 

directly contrary to the evidence he had excluded. Section 402.9.5 of the Handbook explicitly 

stated that revenue from the sale of residential condominium units is to be recognized at the time 

of interim closing and not at the time the units are sold.1 In stark contrast to this evidence, which 

would have been unchallenged had it been submitted, the Arbitrator found that the revenue is 

received “when the units are sold, not when the sale proceeds are actually collected”.2 The 

Arbitrator made this finding in the absence of any evidence from the Respondents as to when 

1 Affidavit of David George at para. 16, AR, Tab 2, p. 24. 
2 Award at para. 18, AR, Tab 2, Exhibit AA, p. 503.  
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Gross Receipts from the sale of residential condominium units were to be considered “received” 

and contrary to how they were in fact recorded in the audited financial statements for the Project. 

4. Further, the Handbook was excluded from evidence without the benefit of formal

submissions from the parties, despite Mattamy’s request for a motion. The Arbitrator did not 

provide written reasons for his decision and disregarded the fact that the Respondents had 

consented to the inclusion of the Handbook in evidence.3 It is this confluence of factors which 

ultimately deprived Mattamy of its right to procedural fairness.     

5. The Respondents improperly characterize Mattamy’s position on this Application as an

attempt to interfere with “a discretionary and procedural decision of the arbitrator”.4 The 

Respondents’ attempt to mischaracterize the subject matter of this Application ignores the 

totality of the circumstances that resulted in a breach of procedural fairness. The case law is clear 

that a determination of whether a party was denied procedural fairness must be made having 

regard to the context of the proceeding as a whole.5  

6. The Respondents seek to have this Court adopt a narrow view of this Application that is

contrary to binding Supreme Court authority and would significantly undermine the protections 

that section 46(1)6 of the Act affords to parties in an arbitration. In Université du Québec à 

Trois-Rivières v. Larocque, the Supreme Court of Canada confirmed that an arbitrator’s rejection 

of evidence that is crucial to the fairness of a proceeding constitutes a denial of natural justice.6 

In that case, the respondent terminated the employment of two part-time professional researchers 

3 Affidavit of David George at para. 37, AR, Tab 2, p. 28. 
4 Respondents’ Factum at para. 60.  
5 Nasjjec v. Nuyork, 2015 ONSC 4978 at para. 40. 
6 Université du Québec à Trois-Rivières v. Larocque, [1993] 1 S.C.R. 471 at p. 491 [Larocque]. 

https://www.canlii.org/en/on/onsc/doc/2015/2015onsc4978/2015onsc4978.html?autocompleteStr=2015%20ONSC%204978&autocompletePos=1#par40
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due to “a lack of funds”. At the arbitration hearing, the respondent sought to adduce evidence 

that the lack of funds had been caused by the poor quality of the researchers’ work. The 

arbitrator refused to consider this evidence.    

7. The Supreme Court held that the arbitrator’s rejection of relevant evidence had such a

significant impact on the fairness of the proceeding that it amounted to a breach of natural 

justice:  

[The arbitrator] found himself in the position of disposing of an 
extremely important point in the case before him – namely the 
lack of cause attributable to the employees – without having 
heard any evidence whatever from the respondent on the point, 
and even having expressly refused to hear the evidence 
which the respondent sought to present on the point. This 
quite clearly amounts to a breach of natural justice. [Emphasis 
added]7  

8. Similarly, in this case, the Arbitrator denied Mattamy the opportunity to establish the

very fact upon which the Arbitrator disposed of the Arbitration, namely, when the disputed gross 

receipts were “received”. It is important to note that the Respondents did not take the position 

that the tendered evidence was either irrelevant or inadmissible – they therefore accepted its 

relevance.  

9. Mattamy was unable to present a full case in response to the issues raised for the first

time by the Arbitrator at the hearing. Section 46(1)6 of the Act expressly authorizes the Court to 

intervene in such circumstances to prevent the unfair treatment of parties and to protect the 

integrity of the arbitral process.  

7 Larocque at p. 492. 
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10. The Respondents’ reliance on the Ontario Court of Appeal’s decision in Inforica Inc. v.

CGI Information Systems & Management Consultants Inc. in support of its argument that the 

Arbitrator’s decision is “immune from review” is misplaced. First, that decision concerned the 

jurisdiction of an application judge to set aside an arbitrator’s order for security for costs. The 

jurisdictional question turned on whether the order amounted to a ruling on the arbitrator’s 

“jurisdiction to conduct the arbitration” pursuant to section 17(1) of the Act. The issue before the 

Court was not whether the arbitrator’s order was procedural in nature and therefore not within 

the jurisdiction of the application judge to review.8 Second, the arbitrator’s order for security for 

costs was a “Procedural Order” and not an “award” within the meaning of section 46(1).9 An 

order for security for costs is “much closer to procedure than to substance”.10 There is no dispute 

that, in this case, the subject of this Application is the Arbitrator’s final award, which was 

determinative of the parties’ substantive rights and obligations in the proceeding.  

11. The Respondents’ position, if accepted, would effectively give arbitrators carte blanche

to reject pertinent and necessary evidence purely in the interest of expediency, without regard to 

the impact of that decision on the fairness of the proceeding. An Arbitrator’s discretion does not 

go that far.  

The Procedural Unfairness of the Arbitration Is Sufficient to Set Aside the Award 

12. The Respondents state at paragraphs 14 and 44 of their factum that the Arbitrator’s

decision to exclude the Handbook from evidence “had no bearing on the principal and 

8 Inforica Inc. v. CGI Information Systems and Management Consultants Inc., 2009 ONCA 642 at para. 
23 [Inforica].  
9 Inforica at para. 29.  
10 Inforica at para. 24.  

https://canlii.ca/t/25ls0#par23
https://canlii.ca/t/25ls0#par23
https://canlii.ca/t/25ls0#par29
https://canlii.ca/t/25ls0#par24
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dispositive holding of the Arbitrator” and therefore could not have resulted in a breach of 

procedural fairness. This argument is simply wrong and without support. If a party to an 

arbitration is treated unfairly, the remedy is to require a new hearing. It is not to then have the 

Court determine what the outcome would have been had the party been treated fairly. Unfairness 

undermines the process and ends the inquiry. Otherwise, the Court is being asked to reconsider 

the issues, assuming different evidence (and procedures) than what occurred.  

13. The Respondents’ position is directly contrary to the Supreme Court of Canada’s holding

in Larocque, where the Court rejected the appellant’s invitation to assess whether the outcome of 

the arbitration would have been the same but for the arbitrator’s decision to exclude material 

evidence:  

[T]he rules of natural justice have enshrined certain guarantees
regarding procedure, and it is the denial of those procedural
guarantees which justifies the courts in intervening. The
application of these rules should thus not depend on speculation
as to what the decision on the merits would have been had the
rights of the parties not been denied. I concur in this regard with
the view of Le Dain J., who stated in Cardinal v. Director of Kent
Institution, [1985] 2 S.C.R. 643, at p. 661:

… the denial of a right to a fair hearing must always 
render a decision invalid, whether or not it may appear 
to a reviewing court that the hearing would likely have 
resulted in a different decision. The right to a fair hearing 
must be regarded as an independent, unqualified right which 
finds its essential justification in the sense of procedural 
justice which any person affected by an administrative 
decision is entitled to have.  

[Emphasis added]11 

11 Larocque at p. 493. 
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14. The requirements of procedural fairness in an arbitration are mandatory. Section 19 of the

Act provides that parties shall be treated equally and fairly. The degree of procedural fairness to 

which a party is entitled does not change based on the impact of a breach of procedural fairness 

on the outcome of the arbitration. By suggesting otherwise, the Respondents are, in effect, 

seeking to import the higher standards of a section 45 appellate review of the merits into an 

application to set aside an arbitral award under section 46(1) of the Act.  

15. The Award should be set aside pursuant to section 46 of the Act and a new hearing should

be ordered before a different arbitrator, or panel of arbitrators, on the same record.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 3rd day of March, 2023. 

Matthew P. Gottlieb / Niklas Holmberg 
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1. Nasjjec v. Nuyork, 2015 ONSC 4978 
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY-LAWS 

Arbitration Act, 1991, S.O. 1991, c. 17 
 
Equality and fairness 
 
19(1) In an arbitration, the parties shall be treated equally and fairly.   
 
Idem 
 
(2) Each party shall be given an opportunity to present a case and to respond to the other parties’ 
cases.   
 
Setting aside award 
 
46 (1) On a party’s application, the court may set aside an award on any of the following 
grounds: 
 

1. A party entered into the arbitration agreement while under a legal incapacity. 
 
2. The arbitration agreement is invalid or has ceased to exist. 
 
3. The award deals with a dispute that the arbitration agreement does not cover or 
contains a decision on a matter that is beyond the scope of the agreement. 
 
4. The composition of the arbitral tribunal was not in accordance with the arbitration 
agreement or, if the agreement did not deal with that matter, was not in accordance with 
this Act. 
 
5. The subject-matter of the dispute is not capable of being the subject of arbitration 
under Ontario law. 
 
6. The applicant was not treated equally and fairly, was not given an opportunity to 
present a case or to respond to another party’s case, or was not given proper notice of the 
arbitration or of the appointment of an arbitrator. 
 
7. The procedures followed in the arbitration did not comply with this Act. 
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8. An arbitrator has committed a corrupt or fraudulent act or there is a reasonable 
apprehension of bias. 
 
9. The award was obtained by fraud. 
 
10. The award is a family arbitration award that is not enforceable under the Family Law 
Act.   
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AFFIDAVIT OF DAVID GEORGE 


I, David George, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 


SAY: 


1. I am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On 


behalf of Mattamy (Downsview) Limited (“Mattamy”), I was involved in the underlying 


Arbitration and attended the hearing of the Arbitration on June 3, 2022. I swore four affidavits 


for the Arbitration on May 6, 2022, May 20, 2022, June 15, 2022 and June 23, 2022. I confirm 
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that my previous affidavits remain true and accurate and I adopt them for the purposes of this 


Application.   


2. The record that was before the Honourable Frank Newbould (the “Arbitrator”) is 


included in a .Zip folder attached as Exhibit “A”. An index of the evidentiary record before the 


Arbitrator is attached as Exhibit “B” and is also included in the .Zip folder.  


The Agreement 


3. Mattamy and the Respondent, Urbancorp Downsview Park Development Inc. 


(“UDPDI”), entered into an Amended and Re-stated Co-Ownership Agreement dated July 30, 


2013 (the “Agreement”). A copy of the Agreement is attached as Exhibit “C”. 


4. The Agreement provides for the potential payment of consulting fees to UDPDI pursuant 


to the requirements and terms of the Agreement. Consulting fees were to be paid as a percentage 


of “Gross Receipts” received in connection with the sale of residential condominium units and as 


defined in the Agreement.  


5. “Gross Receipts” are defined in the Agreement as follows: 


"Gross Receipts" means all cash revenues for any Accounting Period as 


determined in accordance with ASPE, including without limitation, 


proceeds from sale of all or any part of the Project Property (other than any 


sale under the Purchase Agreement), recoveries from front-ending of 


development charges items, revenues of a capital nature and proceeds from 


any financing derived by or on behalf of the Co-Owners from the ownership 


and operation of the Project Property and including: (1) all revenues 


received from the sale of residential dwelling units, parking units or storage 


units forming part of the Project; and (2) all rentals or other moneys earned 


or received from the leasing of or dealing with the Project Property pursuant 


to any lease, if applicable, including all amounts resulting from the 


operation of maintenance, escalation, participation and overage clauses; 


provided however, that the following items of Gross Receipts shall be 
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included on a cash basis: (1) all amounts earned or received as recovery of 
expenses or for services provided to any tenants or other Person with whom 
the Co-Owners shall have an arrangement in respect of the Project Property; 
(2) available insurance proceeds received with respect to the Project 
Property (except to the extent that such proceeds are used to rectify or 
correct the damage caused by an insured peril); (3) moneys received as a 
result of expropriation or moneys received in contemplation thereof; and (4) 
the sale of all or any part of the Project Property (other than any sale under 
the Purchase Agreement), other than residential dwelling units, if 
applicable. 


6. On December 31, 2021, for good and valuable consideration, the Monitor transferred to 


Mattamy all of UDPDI’s interests in the project and all rights and obligations under the 


Agreement, thereby removing UDPDI as a Co-Owner under the Agreement (the “Transfer 


Date”). 


7. After the Transfer Date, the Monitor and UDPDI (together, the “Claimants”), continued 


to take the position that UDPDI remained entitled to the payment of consulting fees on Gross 


Receipts received after the Transfer Date. Mattamy disagreed.  


The Arbitration 


8. On March 23, 2022, UDPDI delivered a Notice of Request to Arbitrate, which is attached 


as Exhibit “D”. 


9. On April 5, 2022, Mattamy delivered a Statement of Defence, which is attached as 


Exhibit “E”. 


10. The parties subsequently executed an arbitration agreement with the Arbitrator, which is 


attached as Exhibit “F”. 


22







-4- 
< 


 


The June 3 Hearing 


11.  I attended the June 3, 2022 arbitration hearing. During the hearing, the Arbitrator raised 


new issues respecting when Gross Receipts from the sale of residential condominium units are to 


be considered received under the Agreement. Specifically, the Arbitrator asked: 


(a) What ASPE accounting principles require for the sale of residential condominium 


units; 


(b) How the auditors on the project accounted for the sale of residential condominium 


units; and 


(c) The closing status for Block A and P units, including dates of actual and 


anticipated closings. 


12. Before the Arbitrator raised these new issues at the hearing, there was no dispute between 


the parties as to when Gross Receipts were to be considered received. None of the parties took 


the position that Gross Receipts for Phase 2 (Block A and P units) had been received prior to the 


Transfer Date. The Claimants did not take the position in any of its materials before the 


Arbitrator that Gross Receipts for Phase 2 had already been received. The Claimant’s Notice of 


Request to Arbitrate specifically stated that those Gross Receipts were “expected” to be received 


in the future: 


[9] Phase 2 of the Project is almost complete with Gross Receipts for Phase 
2 expected to total $305,858,775 in accordance with Mattamy’s calculation 


13. If the Claimants had taken the position that Gross Receipts for the sale of Phase 2 units 


had been received prior to the Transfer Date, Mattamy would have taken an entirely different 
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approach to the Arbitration—it would have made different arguments, lead different evidence, 


conducted cross-examinations differently and considered obtaining expert evidence from an 


accountant specializing in the application of ASPE accounting principles to the sale of residential 


condominium units.  


14. There was no evidence in the record respecting the new issues raised by the Arbitrator. 


The Arbitrator adjourned the hearing and directed the parties to deliver supplementary evidence 


on the issues he raised for the first time at the hearing.  


The June 15 Affidavit 


15. On June 15, 2022, I swore a Further Supplementary Affidavit (the “June 15 Affidavit”). 


A copy of the June 15 Affidavit with exhibits is attached as Exhibit “G”. 


16. Among other things, my June 15 Affidavit attached relevant portions of ASPE as well as 


a handbook published by the Real Property Association of Canada (“REALPAC”) entitled 


“Recommended Accounting Practices for Real Estate Investment and Development Entities 


Reporting in Accordance with ASPE” (the “Handbook”). The Handbook gives specific guidance 


on how ASPE is to be applied to condominium units: 


402.9.5.     In Canada, the accounting for the sale of condominium units 
demonstrates the practical application of the requirements for significant 
acts of performance to be completed before revenue is recorded. Typically, 
a unit purchaser arranges to make the purchase and occupy the unit long 
before it is legally possible to obtain title because the declaration of the 
condominium corporation has not been registered. The date the declaration 
is registered is referred to as the date of final closing. However, unless there 
is reason to believe that the declaration would not ultimately be obtained, 
the sale is recorded once the purchaser has paid all amounts due on the 
interim closing, has undertaken to assume a mortgage for the balance of the 
purchase price, has the right to occupy the premises and has received an 
undertaking from the developer to be assigned title in due course. 
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17. The full Handbook excerpt included in my June 15 Affidavit is attached to this affidavit 


as Exhibit “H”. 


18. On June 15, 2022, Mattamy’s counsel provided the June 15 Affidavit to counsel for the 


Claimants. A copy of that email is attached as Exhibit “I”.  


19. On June 15, 2022, Mattamy’s counsel provided an update to the Arbitrator, advising that 


Mattamy had provided the June 15 Affidavit to counsel to the Claimants. A copy of that email is 


attached as Exhibit “J”. 


20. On June 17, 2022, counsel to the Claimants provided comments on the June 15 Affidavit 


and suggested deletions necessary to make the June 15 Affidavit an “agreed statement of facts”. 


Counsel to the Claimants did not object to the inclusion of excerpts from the Handbook. A copy 


of the June 17 email and enclosure are attached as Exhibit “K”. 


21. On June 17, 2022, counsel to Mattamy provided the Arbitrator with an update, advising 


that “counsel are discussing the affidavit and we anticipate being back to you early as possible 


next week.” A copy of that email is attached as Exhibit “L”. 


22. I am advised by counsel that, on June 20, 2022, there was a call between counsel to 


discuss the comments provided by Claimants on the June 15 Affidavit. Following the call, 


counsel exchanged emails on June 21 and 22, 2022 respecting the June 15 Affidavit, which are 


attached as Exhibit “M”. 


23. On June 22, 2022, counsel to Mattamy provided the Arbitrator with a further update and 


advised him that the Claimants were objecting to the filing of the June 15 Affidavit. Counsel for 
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Mattamy requested a case conference to “discuss next steps”. A copy of that email is attached as 


Exhibit “N”.  


24. A case conference with the Arbitrator was scheduled for June 27, 2022. 


25. On June 22, 2022, the Arbitrator requested to review the June 15 Affidavit in advance of 


the case conference. Counsel for Mattamy agreed that it would be appropriate for the Arbitrator 


to review the affidavit. Counsel for Mattamy advised that “[i]f there is a maintained objection to 


the affidavit being admitted in this arbitration, we will provide a motion record to support the 


request”. A copy of that email exchange is attached as Exhibit “O”. 


26. On the same day, counsel to the Claimants agreed that they had no issue with the 


Arbitrator being provided with a copy of the June 15 Affidavit and proposed to also send the 


Arbitrator the Claimants’ “mark-up” of the affidavit. A copy of that email is attached as Exhibit 


“P”.  


The June 23 Affidavit 


27. On June 23, 2022, I swore a revised Further Supplementary Affidavit accepting some of 


the Claimant’s proposed changes (the “June 23 Affidavit”). A copy of the June 23 Affidavit is 


attached as Exhibit “Q”.  


28. On June 23, 2022, counsel to Mattamy sent a copy of the June 23 Affidavit to the 


Arbitrator. A copy of that email is attached as Exhibit “R”. 


29. On June 23, 2022, counsel to the Claimants sent a copy of their mark-up of the June 23 


Affidavit to the Arbitrator. A copy of that email and enclosure is attached as Exhibit “S”.  
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30. On June 24, 2022, the Arbitrator wrote to counsel: “I am prepared to rule on what be 


adduced by Mattamy. Do either have submissions to make before I do so? I see no point in a 


formal motion.” A copy of that email is attached as Exhibit “T”. 


31. On the same day, counsel to Mattamy responded: 


Yes, we will have submissions to make. I understood we had the case 
conference on Monday to discuss next steps about this.  


It is important that we have the opportunity to ensure there is 
evidence/agreement on what was agreed to at the hearing and make 
submissions. I would respectfully suggest that we leave it to Monday to 
discuss how that will be done.  


32. A copy of that email is attached as Exhibit “U”. 


33. The Arbitrator responded: “I want this over and not drag on. If there are submissions to 


be made, I see no reason why they cannot be made on Monday.” A copy of that email is attached 


as Exhibit “V”. 


34. Later that day, after having been advised by the Arbitrator that he expected oral 


submissions at the June 27 case conference, counsel to Mattamy advised that they intended to 


deliver an Aide Memoire in advance of the case conference. A copy of that email chain is 


attached as Exhibit “W”. 


35. On June 27, 2022, counsel for Mattamy delivered an Aide Memoire by email. A copy of 


that email and enclosure is attached as Exhibit “X”.  


36. The case conference was held by Zoom on June 27 at 4:00pm. I did not attend the case 


conference.  
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37. I am advised by Tom Macintosh Zheng, a lawyer at Lax O’Sullivan Lisus Gottlieb LLP 


who was in attendance at the case conference, that the Arbitrator orally ruled on which portions 


of the June 23 Affidavit would be allowed into evidence. Among other deletions, the Arbitrator 


struck any reference to the Handbook from the June 23 Affidavit. The Arbitrator did not provide 


written reasons for his rulings and I am advised by Mr. Zheng that he disregarded the fact that 


the Claimants did not object to the inclusion of the Handbook in evidence stating that, despite the 


consent of the Claimants, he had a “mind of his own”. 


38. One June 30, 2022, counsel for Mattamy delivered to the Arbitrator an amended June 23 


Affidavit removing the portions of my June 23 Affidavit struck by the Arbitrator. A blackline 


comparison was provided as well as brief supplementary submissions respecting the new 


evidence. That email with enclosures is attached as Exhibit “Y”. 


39. On July 5, 2022, counsel to the Claimants delivered supplementary responding 


submissions. That email with enclosure is attached as Exhibit “Z”. 


40. On July 6, 2022, the Arbitrator released his award. With respect to when Gross Receipts 


are to be considered received under the Agreement, the Arbitrator held: 


[18] I interpret the definition of Gross Receipts to not require that cash has 
actually been received before being included in Gross Receipts. I agree with 
Urbancorp that for the purposes of the Co-Ownership Agreement, revenues 
to determine Urbancorp's entitlement to its 1.5% consulting fee are to be 
treated as received when the units are sold, not when the sale proceeds are 
actually collected. 


41. A copy of the award is attached as Exhibit “AA”. 
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SWORN by David George at the City of
Torontoo in the Province of Ontario, before me
on October 3,2022 in accordance with
O. Reg. 431/20, Administering Oath or
Declaration Rernotely.


lssloner Affidavits
(or as may be)


NIKLAS HOLMBERG


DAVID GEORGE
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O. 
1991, c 17 


AND IN THE MATTER OF AN ARBITRATION 


B E T W E E N: 


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE  
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW 


PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT 
INC. (“UTMI”) PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT ACT


R.S.C. 1985, C. C-36. AS AMENDED 


- and - 


GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN 
REPRESENTATIVE OF URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT 


COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY”) 


Claimants 
- and – 


MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”) 


- and – 


DOWNSVIEW HOMES INC. 
Respondent 


BEFORE: The Honourable Frank J.C. Newbould, Q.C. 


COUNSEL: Robin B. Schwill, for the Monitor, KSV Restructuring Inc. 


Neil Rabinovitch, for the Israeli Functionary 


Matthew Gottlieb, Niklas Holmberg and Jane Dietrich, for Mattamy (Downsview) 


Limited   


HEARD: June 3, 2022 


AWARD 
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[1] In this arbitration, Urbancorp Downsview Park Development Inc. (“Urbancorp”) claims to 


be entitled to be paid a consulting fee from Mattamy (Downsview) Limited (“Mattamy”) under an 


Amended and Restated Co-Ownership Agreement dated as of July 20, 2013 (the “Co-Ownership 


Agreement”) in the amount of $5,911,624 and seeks a declaration to that effect. Mattamy says 


nothing is owing or to be paid. 


[2] By virtue of the Co-Ownership Agreement and other agreements made at the same time, 


lands in Downsview previously owned by Urbancorp and under development became owned by 


Urbancorp as to 51% and by Mattamy as to 49%. Under the Co-Ownership Agreement, both 


Mattamy and Urbancorp as Co-Owners were to be paid fees on certain terms. On December 31, 


2021 (the “Transfer Date”) Urbancorp sold its 51% interest to Mattamy. Mattamy says that no fees 


were payable to Urbancorp at the Transfer Date and as Urbancorp is no longer a Co-Owner, it is 


not entitled to any payments of fees. 


[3] The dispute involves the interpretation of various provisions of the Co-Ownership 


Agreement, a commercial agreement to be construed in accordance with well-known principles of 


construction. See for e.g. Creston Moly Corp. v. Sattva Capital Corp. 2014 SCC 53 and BG Checo 


International Ltd. v. British Columbia Hydro and Power Authority, [1993] 1 SCR 12. It is fair to say 


that the agreement was not carefully drafted. Its meaning however in my view can be derived by its 


language and relevant surrounding circumstances. 


[4] Section 6.6 of the Co-Ownership Agreement provides for fees as follows: 


6.6 Fees and Disbursements 


The Co-Owners shall pay to the Development Manager [Mattamy]a fee for its 
services equal to FOUR AND ONE HALF PERCENT (4.5%) of the total amount 
of Gross Receipts (the "Development Management Fee") and for as long as 
Urbancorp carries out the duties and functions described in Section 6.15 or such 
lesser duties and functions as may be otherwise agreed by the Co-Owners, 
Urbancorp shall be entitled to a consulting fee (the "Urbancorp Consulting Fee") 
equivalent to ONE AND ONE HALF PERCENT (1.5%) of the total amount of 
Gross Receipts, which fee shall be paid to Urbancorp Toronto Management Inc., 
provided that the Co-Owners acknowledge that management or consulting fees in 
respect of the Project have been paid to Urbancorp or its Affiliates in the amount 
of $4,400,274.00 to date and no payments of the Urbancorp Consulting Fee shall 
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be made until after the Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee. The Development 
Management Fee shall be paid from construction financing draws in proportion to 
total estimated costs. After the Development Manager has been paid a total amount 
of $13,200,822.00 in respect of the Development Management Fee, payments of 
the Urbancorp Consulting Fee shall then be made by the Co-Owners at the same 
time as payments of the Development Management Fee. 


[5] As can be seen, the Urbancorp Consulting Fee of 1.5% is not to be paid until Mattamy has 


been paid $13,200,822 in respect of its 4.5% Development Management Fee, the reason being that 


Urbancorp had been paid fees of $4,400,274 prior to the Co-Ownership Agreement.  


[6] Mattamy says that it has not been paid its $13,200,822 and that until it has been paid that 


amount Urbancorp has no right to be paid anything. Urbancorp says that under section 6.6 it has 


an entitlement, or right, to its Urbancorp Consulting Fee calculated on 1.5% of the Gross Receipts 


and that the payment of its fee may be deferred until Mattamy has received its $13,200,822 but 


that payment deferral does not mean that it is not entitled to its fee. I agree with Urbancorp as to 


the meaning of section 6.6. 


[7] Urbancorp's right to the Urbancorp Consulting Fee is clearly stated as an entitlement: 


…for as long as Urbancorp carries out the duties and functions 
described in Section 6.15 or such lesser duties and functions as may 
be otherwise agreed by the Co-Owners, Urbancorp shall be entitled 
to a consulting fee (the "Urbancorp Consulting Fee"). (emphasis 
added) 


[8] Section 6.6 begins the Co-Owners “shall pay” to Mattamy its Development Management 


Fee of 4.5% of Gross Receipts. It does not then say that the Urbancorp Consulting Fee is to be 


paid to Urbancorp, the reason being that that payment is to be deferred until Mattamy has received 


its $13,200,822. Once Mattamy has been paid its $13,200,822, payments of the Urbancorp 


Consulting Fee “shall then” be made. It does not say that once Mattamy has received its 


$13,200,822 only then is Urbancorp entitled to its Urbancorp Consulting Fee. 
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[9] Describing Urbancorp at that stage as being entitled to the Urbancorp Consulting Fee 


makes sense. It spells out Urbancorp's right to its fee. Entitlement means having a right.1 I construe 


section 6.6 as giving Urbancorp the right to its Urbancorp Consulting Fee based on 1.5% of Gross 


Receipts so long as it carries out its duties as described in section 6.6. It is common ground that 


Urbancorp was never delegated any duties to perform under section 6.15 or otherwise. Thus 


Urbancorp has a right to its Urbancorp Consulting Fee of 1.5% of Gross Receipts to be paid once 


Mattamy has first been entitled to be paid its $13,200,822. 


[10] Mattamy relies on section 6.15 of the Co-Ownership Agreement and contends that it 


precludes any payment of the Urbancorp Consulting Fee. Section 6.15 provides: 


6.15 Urbancorp’s Duties 


The Development Manager hereby delegates to Urbancorp the duties and functions 
described in Section 6 of Schedule "E" hereto and for the purposes of the carrying 
out of those duties and functions only, Urbancorp shall be subject to the obligations 
of the Development Manager as set out in Sections 6.1, 6.2, 6.4, 6.5, 6.7, 6.16, 6.17, 
6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30 of this Agreement. In the event that 
Urbancorp is no longer a Co-Owner, then Urbancorp shall not carry out these duties 
and functions and shall not thereafter be entitled to the Urbancorp Consulting Fee. 


[11] Mattamy's argument is that the last sentence simply means that once Urbancorp is no longer 


a Co-Owner, it is not entitled to its Urbancorp Consulting Fee. I do not agree. This section pertains 


to duties, if any, to be carried out by Urbancorp under section 6 of Schedule E. Once Urbancorp is 


no longer a Co-Owner it shall not carry out such duties and “thereafter”, i.e. after it no longer 


carries out such duties, it shall not be entitled to its Urbancorp Consulting Fee. 


[12] This is consistent with section 6.6 of the Co-Ownership Agreement. It provides “for as 


long as Urbancorp carries out the duties and functions described in Section 6.15 or such lesser 


duties and functions as may be otherwise agreed by the Co-Owners, Urbancorp shall be entitled to 


a consulting fee (the "Urbancorp Consulting Fee")”. Section 6.6 does not say that only so long as 


Urbancorp is a Co-Owner it is entitled to its Urbancorp Consulting Fee, but only that so long as it 


carries out its duties it is entitled to its fee. The intent of section 6.15, as I interpret it, is consistent 


1 Cambridge English Dictionary 
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with that in that once Urbancorp no longer carries out its duties as prescribed, its entitlement to its 


Urbancorp Consulting Fee ends. The fact that Mattamy never requested Urbancorp to carry out 


any duties is irrelevant. Section 6.15 does not stand alone. It must be read together with section 


6.6 and the other provisions of the Co-Ownership Agreement. 


[13] Mattamy also contends that as Gross Receipts had not been paid to Mattamy up to the 


Development Management Fee threshold of $13,200,822 at the time of the Transfer Date, 


Urbancorp was not entitled at the Transfer Date to its Urbancorp Consulting Fee. This is because 


it says that Gross Receipts means amount paid, and Mattamy has not been paid $13,200,822.  


[14] This argument is contrary to my finding of the meaning of section 6.6 of the Co-Ownership 


Agreement. Further, I do not read the definition of Gross Receipts to mean cash revenues paid. 


That definition provides: 


"Gross Receipts" means all cash revenues for any Accounting Period as determined 
in accordance with ASPE, including without limitation, proceeds from sale of all 
or any part of the Project Property (other than any sale under the Purchase 
Agreement), recoveries from front-ending of development charges items, revenues 
of a capital nature and proceeds from any financing derived by or on behalf of the 
Co-Owners from the ownership and operation of the Project Property and 
including: (1) all revenues received from the sale of residential dwelling units, 
parking units or storage units forming part of the Project; and (2) all rentals or other 
moneys earned or received from the leasing of or dealing with the Project Property 
pursuant to any lease, if applicable, including all amounts resulting from the 
operation of maintenance, escalation, participation and overage clauses; provided 
however, that the following items of Gross Receipts shall be included on a cash 
basis: (1) all amounts earned or received as recovery of expenses or for services 
provided to any tenants or other Person with whom the Co-Owners shall have an 
arrangement in respect of the Project Property; (2) available insurance proceeds 
received with respect to the Project Property (except to the extent that such proceeds 
are used to rectify or correct the damage caused by an insured peril); (3) moneys 
received as a result of expropriation or moneys received in contemplation thereof; 
and (4) the sale of all or any part of the Project Property (other than any sale under 
the Purchase Agreement), other than residential dwelling units, if applicable. 
(Underlining added) 


[15] The section points out the distinction between “cash revenues … as determined in 


accordance with ASPE” and “however, that the following items of Gross Receipts shall be 


included on a cash basis”, indicating an intent that Gross Receipts are not to be dealt with on a 
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cash basis except as further itemized. The items to be included on a cash basis include “(4) the sale 


of all or any part of the Project Property …, other than residential dwelling units, if applicable”. 


The Project Property includes Land, Project Rights, Buildings and Improvements and other 


property. The sale of any such Project Property would include the sale of the residential units, but 


this provision (4) excludes residential units from being treated on a cash basis for the purposes of 


Gross Receipts.  


[16] The reference to ASPE [Auditing Standards for Private Enterprises] is confirmatory of this. 


Sections 1000.41 and 1000.42 provide: 


.41     Items recognized in financial statements are accounted for in accordance with 
the accrual basis of accounting. The accrual basis of accounting recognizes the 
effect of transactions and events in the period in which the transactions and events 
occur, regardless of whether there has been a receipt or payment of cash or its 
equivalent. 


.42 Revenues are generally recognized when performance is achieved and 
reasonable assurance regarding measurement and collectability of the consideration 
exists. 


[17] Accrual accounting is not cash accounting, as stated in section 1000.41. How Mattamy's 


auditors decided to record sales of residential units cannot change the meaning and intent of the 


definition of Gross Receipts.  


[18] I interpret the definition of Gross Receipts to not require that cash has actually been 


received before being included in Gross Receipts. I agree with Urbancorp that for the purposes of 


the Co-Ownership Agreement, revenues to determine Urbancorp's entitlement to its 1.5% 


consulting fee are to be treated as received when the units are sold, not when the sale proceeds are 


actually collected.  


[19] One of the arguments made by Urbancorp has been that at the end of Phase 1, it was entitled 


to some of its Urbancorp Consulting Fee and that it should have been paid to such amount. This 


involves a question as to whether proceeds from any financing are to be included in receipts by 


reason of the language in the definition of Gross Receipts for revenue to include “proceeds from 


any financing derived by or on behalf of the Co-Owners from the ownership and operation of the 
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Project Property” and what is meant in section 6.6 that provides that Mattamy's Development 


Management Fee “shall be paid from construction financing draws in proportion to total estimated 


costs”. Urbancorp says proceeds from financing are to be included in Gross Receipts. Mattamy 


says generally they are not, or if so, only in a small amount. It also involves the interpretation of 


the waterfall provisions in sections 8.4 and 8.5 of the Co-Ownership Agreement and where 


repayment of financing charges and the Urbancorp Consulting Fee fall in. The waterfall provisions 


make no mention of the payment of the Urbancorp Consulting Fee. Urbancorp says that the 


repayment of financing charges falls in the waterfall only when due and payable and that until then 


its Urbancorp Consulting Fee can be paid. Mattamy says that when due and payable means that 


the loans must be paid in full and that until then no fees can be paid. It also involves whether the 


Urbancorp Consulting Fee is to be paid as part of Expenses in the waterfall or to be paid when 


Mattamy's Development Management Fee is to be paid in the waterfall after financing charges are 


paid. These issues are not made easier by the less than ideal drafting.   


[20] However, I do not think these issues need to be decided. Urbancorp's alternative argument 


is that at the Transfer Date all of the conditions necessary for its entitlement to its Urbancorp 


Consulting Fee were met. I agree. 


[21]  It is clear from appendix B to the Monitor’s supplemental report that at the Transfer Date, 


the estimated results will be more than sufficient at the end of Phase 2 to pay Mattamy 


Development Management Fees of approximately $27.7 million, including its priority right to be 


first paid $13,200,822 and to pay the Urbancorp Consulting Fee to which Urbancorp claims to be 


entitled. This is supported by the budget dated December 31, 2021 prepared by Mattamy and 


approved by Altus, the cost consultant retained by the project lender National Bank of Canada, 


which approved payment of Development Management Fees to Mattamy of $13,890,713 on a cost 


to complete basis for blocks A and P.  As I have held, it was not necessary at the Transfer Date 


that Mattamy had been paid its Development Management Fee of $13,200,822 for Urbancorp to 


be entitled to its Urbancorp Consulting Fee.  


[22] The Monitor’s figure of the amount to be paid to Urbancorp for Phase I and rentals and 


Singles is $727,318. For Block P and A, its estimate of the amount expected to be paid to 


Urbancorp is $5,184,306, for a total of $5,911,624 inclusive of HST. Urbancorp says the amount 
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to be paid should await knowing what the total amount of Gross Receipts will be at the end of the 


project, and that so long as the Gross Receipts on completion is in excess of the $13,200,822 to be 


paid to Mattamy, the Urbancorp Consulting Fee must be paid at that time. I agree, and if Mattamy 


is paid its $13,200,822 before final completion, Urbancorp is entitled to be paid its Urbancorp 


Consulting Fee at the same time afterwards as any further Development Management Fee beyond 


$13,200,822 is paid to Mattamy. I order a declaration in accordance with this paragraph.   


[23] Urbancorp is entitled to its costs. If not agreed, written submissions may be made within 


10 days and reply written submissions may be made within a further 10 days. 


The Honourable Frank J.C. Newbould, Q.C. 


Date: July 6, 2022 
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C. Mattamy was granted sufficient opportunity to file evidence relevant to the 
Arbitrator’s questions. 


57. As noted above, one of the considerations that courts take into account while 


assessing the level of procedural fairness is the sufficiency of opportunity granted to the 


parties’ counsel to present their case.  


58. Given the same facts as outlined above, it cannot be said that Mattamy was not 


granted sufficient opportunity to file evidence relevant to the Arbitrator’s questions. The 


Arbitrator was entitled to rule on the admissibility of any evidence proffered.  


59. To the extent that Mattamy’s complaint rests on the Arbitrator not admitting certain 


evidence on revenue recognition that Mattamy believed critical, the Award reflects that 


ASPE revenue recognition principles are, in any event, irrelevant to the Arbitrator’s 


principal holding. As the Arbitrator found, UTMI’s entitlement to the Urbancorp Consulting 


Fee: (a) is governed by Section 6.6 of the Co-Ownership Agreement (not the definition of 


Gross Receipts); (b) existed on and survived the Transfer Date; and (c) is payable when 


Mattamy is paid its Development Management Fee (as defined in the Co-Ownership 


Agreement).  


60. Section 20(1) of the Arbitration Act, 1991 provides that the arbitral tribunal may 


determine the procedure to be followed in the arbitration. Further Section 21 of the 


Arbitration Act, 1991 provides that Sections 14-16 of the Statutory Powers and 


Procedures Act, 1990 (the “SPPA”) apply to an arbitration. Section 15 of the SPPA 


provides that a tribunal may admit into evidence any document that is relevant. Sections 


21 of the Arbitration Act, 1991 and 15 of the SPPA do not require any particular evidence 


to be admitted, but rather provide discretion to the adjudicator or arbitrator to admit 
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evidence that might otherwise not be admissible in court. Ultimately, the issue of whether 


or not to admit any given evidence is a discretionary and procedural decision of the 


arbitrator. In the case at bar, the Arbitrator determined that the proposed admission of the 


Handbook was of no value to him in his interpretation of the Co-Ownership Agreement 


and accordingly did not admit it.   


61. Procedural decisions are immune from review under the Arbitration Act, 1991: 


In my view, the Arbitrator’s decision not to admit fresh evidence is a procedural decision. 
As such, it is immune from review under the Act. 


Nasjjec Investments Ltd. v. Nuyork Investments Ltd., 2015 ONSC 4978 at para. 130. 


A significant feature of the modern approach limiting access to the courts to review 
decisions of arbitrators is that there are no appeals from procedural or interlocutory 
orders. 
 


Inforica Inc. v. CGI Information Systems & Management Consultants Inc., 2009 ONCA 
642 at para. 18.  


 


62. Furthermore, an entirely discretionary decision is entitled to deference and should 


not be interfered with.   


D. The procedures followed in the Arbitration complied with the Arbitration Act. 


63. There is no evidence that Mattamy was denied the opportunity to seek to present 


any evidence that it wanted to present before the Arbitrator. There is also no evidence 


that Mattamy did not have a full and fair opportunity to challenge the case put forward by 


the Monitor. 


64. The arbitration agreement provided the Arbitrator with all of the powers of a 


Superior Court Judge. The Arbitrator had the jurisdiction and discretion to admit or refuse 



https://www.canlii.org/en/on/onsc/doc/2015/2015onsc4978/2015onsc4978.html?resultIndex=1

https://www.canlii.org/en/on/onca/doc/2009/2009onca642/2009onca642.html?autocompleteStr=2009%20ONCA%20642&autocompletePos=1

https://www.canlii.org/en/on/onca/doc/2009/2009onca642/2009onca642.html?autocompleteStr=2009%20ONCA%20642&autocompletePos=1
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