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PART I - OVERVIEW

1. This is an application by Mattamy (Downsview) Limited (“Mattamy”) to set aside the
arbitral award of the Honourable Frank J.C. Newbould, K.C. (the “Arbitrator) dated July 6,
2022, pursuant to section 46 of the Arbitration Act, 1991. In making his award, the Arbitrator (i)
exceeded his jurisdiction by considering and deciding an issue that was not raised by the parties,
and (ii) acted unfairly by not giving Mattamy the opportunity to present its case by excluding
relevant evidence that the parties agreed should be before him. As a result, the arbitration was

conducted in a manner that was procedurally unfair to Mattamy.

2. The central issue in the arbitration was whether, pursuant to a Co-Ownership Agreement
(the “Agreement”) between Mattamy and the Respondent, Urbancorp Downsview Park
Development Inc. (“UDPDI”), UDPDI was entitled to a percentage of future gross receipts from
the sale of condominium units received after UDPDI sold its ownership interest in the relevant
project to Mattamy. It was accepted by the parties in the arbitration that those gross receipts had
not been received at the time of the transfer of UDPDI’s interest to Mattamy and that they would
be received at some time after the transfer. This common understanding was reflected in the
pleadings before the Arbitrator as well as in the audited financial statements for the development
project. The issue to be determined in the arbitration was whether UDPDI was entitled, under the
Agreement, to a portion of the gross receipts to be received after it had sold its interest to

Mattamy.

3. At the hearing, the Arbitrator raised questions about when the disputed gross receipts
were to be considered “received” under ASPE accounting principles. The parties to the

arbitration had not pleaded the application of ASPE or raised ASPE in their materials.
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4. During the hearing, the Arbitrator required the parties to submit new evidence on ASPE
accounting principles as applied to the recognition of revenue on the sale of residential
condominium units. This supplementary evidence was necessary because there was nothing in

the record to address the Arbitrator’s new line of inquiry.

5. In accordance with the Arbitrator’s direction, Mattamy filed a supplementary affidavit
containing, among other things, a handbook from the Real Property Association of Canada that
explains that, under ASPE, gross receipts are to be considered “received” upon interim closing,
not at the time of the sale of the units. While UDPDI objected to other documents being included

in the supplementary record, it consented to the handbook being included.

6. Despite UDPDI’s consent, at a case conference held on June 27, 2022, over the objection
of Mattamy, the Arbitrator decided to exclude the handbook from evidence. He released his

Award nine days later when he granted the relief sought by UDPDI in its entirety.

7. The central and dispositive conclusion of the award is that, under the Agreement, gross
receipts are to “‘be treated as received when the units are sold, not when the sale proceeds are
actually collected.” In other words, the Arbitrator decided that the gross receipts had been
received prior to the transfer of UDPDI’s ownership interest to Mattamy. That was not a position
taken by either UDPDI or Mattamy in the arbitration. If UDPDI had raised the issue of whether
gross receipts had already been received prior to UDPDI selling its interest, Mattamy would have

made different arguments, led different evidence, and conducted cross-examinations differently.

8. In deciding the arbitration based on a position not taken on an issue not raised by the

parties (and was therefore not properly before him), and excluding pertinent and uncontested
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evidence directly relevant to that new issue, the Arbitrator deprived Mattamy of its rights to a

fair determination of the disputes between the parties.

9. The Award should be set aside pursuant to section 46 of the Arbitration Act and a new

hearing should be ordered before a different arbitrator.

PART Il - SUMMARY OF FACTS
A. UDPDI’s Entitlement to Consulting Fees Under the Agreement

10.  Downsview Homes Inc. (“DHI”) owns land located at 2995 Keele St. in Toronto, on the
former Downsview airport lands. On those lands, it developed a residential construction project

comprised of condominiums, townhomes, semi-detached homes, and rental units.

11.  Asdescribed below, prior to the sale of its interest in DHI to Mattamy, UDPDI held a
51% ownership interest in DHI. The remaining 49% was held by Mattamy. The rights and
obligations of UDPDI and Mattamy as co-owners of DHI were set out in the Agreement.
Additional terms incorporated into the Agreement were included in a separate Payment and

Profit Distribution Adjustment Agreement dated July 29, 2013.

12.  The payment of consulting fees to UDPDI under the Agreement is principally governed
by sections 6.6 and 6.15. Under the Agreement, Mattamy is referred to as the “Development

Manager” and UDPDI is referred to as “Urbancorp”.

13. Section 6.6. states:

6.6 Fees and Disbursements

The Co-Owners shall pay to the Development Manager a fee for its services
equal to FOUR AND ONE HALF PERCENT (4.5%) of the total amount
of Gross Receipts (the "Development Management Fee") and for as long
as Urbancorp carries out the duties and functions described in Section
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6.15 or such lesser duties and functions as may be otherwise agreed by the
Co-Owners, Urbancorp shall be entitled to a consulting fee (the
"Urbancorp Consulting Fee') equivalent to ONE AND ONE HALF
PERCENT (1.5%) of the total amount of Gross Receipts, which fee shall
be paid to Urbancorp Toronto Management Inc., provided that the Co-
Owners acknowledge that management or consulting fees in respect of the
Project have been paid to Urbancorp or its Affiliates in the amount of
$4,400,274.00 to date and no payments of the Urbancorp Consulting Fee
shall be made until after the Development Manager has been paid a
total amount of $13,200,822.00 in respect of the Development
Management Fee. The Development Management Fee shall be paid from
construction financing draws in proportion to total estimated costs. After the
Development Manager has been paid a total amount of $13,200,822.00 in
respect of the Development Management Fee, payments of the Urbancorp
Consulting Fee shall then be made by the Co-Owners at the same time as
payments of the Development Management Fee.! [emphasis added]

14.  Pursuant to section 6.6, consulting fees were to be paid as a percentage of “Gross
Receipts” received in connection with the sale of residential condominium units and as defined

in the Agreement as follows:

“Gross Receipts” means all cash revenues for any Accounting Period as
determined in accordance with ASPE, including without limitation, proceeds
from sale of all or any part of the Project Property (other than any sale under the
Purchase Agreement), recoveries from front-ending of development charges
items, revenues of a capital nature and proceeds from any financing derived by
or on behalf of the Co-Owners from the ownership and operation of the Project
Property and including: (1) all revenues received from the sale of residential
dwelling units, parking units or storage units forming part of the Project; and
(2) all rentals or other moneys earned or received from the leasing of or dealing
with the Project Property pursuant to any lease, if applicable, including all
amounts resulting from the operation of maintenance, escalation, participation
and overage clauses; provided however, that the following items of Gross
Receipts shall be included on a cash basis: (1) all amounts earned or received as
recovery of expenses or for services provided to any tenants or other Person with
whom the Co-Owners shall have an arrangement in respect of the Project
Property; (2) available insurance proceeds received with respect to the Project
Property (except to the extent that such proceeds are used to rectify or correct
the damage caused by an insured peril); (3) moneys received as a result of
expropriation or moneys received in contemplation thereof; and (4) the sale of
all or any part of the Project Property (other than any sale under the Purchase

1 Co-Ownership Agreement, Application Record (“AR”), Tab 2, Exhibit “C”, p. 64.
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Agreement), other than residential dwelling units, if applicable.? [emphasis
added]

15.  Section 6.15 of the Agreement disentitles UDPDI and its payee, UTMI, from receiving

any consulting fees after UDPDI ceases to be a co-owner:

6.15 Urbancorp’s Duties

The Development Manager hereby delegates to Urbancorp the duties and
functions described in Section 6 of Schedule "E™ hereto and for the purposes
of the carrying out of those duties and functions only, Urbancorp shall be
subject to the obligations of the Development Manager as set out in Sections
6.1,6.2,6.4,6.5,6.7,6.16, 6.17, 6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30
of this Agreement. In the event that Urbancorp is no longer a Co-Owner,
then Urbancorp shall not carry out these duties and functions and shall
not thereafter be entitled to the Urbancorp Consulting Fee [emphasis
added].

16.  Asdescribed further below, Mattamy’s position in the Arbitration was that section 6.15
describes an “event” in time (UDPDI ceasing to be a “Co-Owner”) and explains what happens
after that event has occurred (UTMI is not entitled to consulting fees). This position was
premised on the common understanding that future Gross Receipts for the sale of condominium
units in Phase 2 (defined below) had not been received prior to UDPDI ceasing to be a Co-

Owner.

UDPDYI’s Indebtedness to Mattamy

17. The sale of UDPDI’s interest in DHI to Mattamy was part of a long-running CCAA
proceeding. On May 18, 2016, KSV Restructuring Inc. was appointed monitor (the “Monitor”)

over UDPDI and its affiliated entities pursuant to the Companies’ Creditors Arrangement Act,

2 Co-Ownership Agreement, AR, Tab 2, Exhibit “C”, p. 41.
3 Co-Ownership Agreement, AR, Tab 2, Exhibit “C”, p. 66.
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R.S.C. 1985, c. C-36, as amended (the “CCAA”) in a proceeding on the Commercial List

bearing Court File Number CV-16-11389-00CL (the “CCAA Proceeding”).

18.  OnJune 15, 2016, the Court in the CCAA Proceeding approved a debtor-in-possession
facility (the “DHI Facility”) in the amount of $8 million between Mattamy as lender and UDPDI
as borrower, secured by a charge in favour of Mattamy over UDPDI’s property, including its
interest in DHI. The DHI Facility was used by UDPDI to fund its portion of the required equity

injection in the Project.*

19.  On November 3, 2020, the Court approved an amendment to the DHI Facility, which
provided for a further secured advance by Mattamy to UDPDI of approximately $6.5 million and

an extension of the maturity date to February 3, 2021.°

20.  OnJanuary 25, 2021, Guy Gissin, the Foreign Representative for Urbancorp Inc., served
a motion in the CCAA Proceeding requesting that the Monitor deliver a notice of arbitration to
Mattamy in connection with UDPDI’s alleged entitlement to consulting fees to be paid under the

Agreement.’

21. On February 11, 2021, the Monitor served a motion in the CCAA Proceeding requesting
approval of a sales process for UDPDI’s DHI interest in order to satisfy the outstanding DHI

Facility, which at that time was approximately $10.1 million.’

* Urbancorp Toronto Management Inc., 2021 ONSC 8009 at para. 4 [Urbancorp].
% Urbancorp at para. 5.

® Urbancorp at para. 7.

"Urbancorp at paras. 5-8.
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22.  The Court in the CCAA Proceeding approved the sales process proposed by the Monitor

by Order dated June 30, 2021 and directed the Monitor to pursue arbitration against Mattamy as

requested by the Foreign Representative (the “Sales Process Order”).?

B. The Sales Process

23.  Pursuant to the Court-approved sales process, the Monitor marketed the sale of UDPDI’s
51% interest in DHI to potential purchasers. As a result of a lack of any interest by potential
purchasers, and pursuant to the Sales Process Order, Mattamy negotiated with the Monitor for

the acquisition of UDPDI’s interest in DHI in satisfaction of the outstanding DHI Facility.’

24.  On November 17, 2021, the Monitor and Mattamy entered into an agreement of purchase
and sale that provided for Mattamy’s acquisition of all of UDPDI’s interests in DHI, subject to

court approval (the “Transaction”).°

25.  On November 19, 2021, counsel for Mattamy provided the Monitor with a document
setting out Mattamy’s legal positions regarding UDPDI’s outstanding claim for alleged unpaid
consulting fees under the Agreement. Paragraphs 16 and 17 of that document specifically set out
Mattamy’s position with respect to the effect of the sale of UDPDI’s interest in DHI pursuant to

section 6.15 of the Agreement:

There is no entitlement to an Urbancorp Consulting Fee based on
future Gross Receipts

16. Section 6.15 provides that in the event Urbancorp is no longer a Co-
Owner, Urbancorp shall thereafter not be entitled to the Urbancorp
Consulting Fee.

8 Urbancorp at para. 9.
® Urbancorp at paras. 12-14.
10 Agreement of Purchase and Sale, AR, Tab 2, Exhibit “A”, Tab 5, pp. 23-39.
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17. For this provision to have meaning, it must be that the Gross Receipts
received after Urbancorp ceases to be a Co-Owner do not form the basis for
the Urbancorp Consulting Fee. Accordingly, at most Urbancorp’s

entitlement (which it has directed be paid to UTMI under section 6.6 of the
Co-Ownership Agreement) can not attach to future receipts.*!

26.  The motion for approval of the Transaction and for a vesting order was heard in the
CCAA Proceeding on December 7, 2021. Eighteen days prior to that hearing, UDPDI and the
Monitor were fully aware of Mattamy’s position that UDPDI’s removal as a Co-Owner

precluded the payment of any Consulting Fees after the Transfer Date (defined below).

27. Neither the Monitor nor UDPDI raised any objection or sought clarification on or before

the December 7 hearing or at any time prior to the Transfer Date.

28.  On December 29, 2021, the Court in the CCAA Proceeding approved the Transaction.'2

29.  On December 31, 2021, for good and valuable consideration, the Monitor transferred to
Mattamy all of UDPDI’s interests in DHI and all rights and obligations under the Agreement,

thereby removing UDPDI as a Co-Owner under the Agreement (the “Transfer Date”).:

C. The Arbitration

30.  On March 23, 2022, the Monitor, on behalf of UDPDI (for the purposes of the
Arbitration, the “Claimants”), delivered a Notice of Request to Arbitrate, seeking the payment
of unpaid Consulting Fees to UDPI pursuant to the Agreement. In the Notice of Request to
Arbitrate, the Monitor sought Consulting Fees relating to Gross Receipts paid in connection with

Phase 1 of the Project (which was already complete) and relating to Gross Receipts for Phase 2

11 Qutline of Position of Mattamy (Downsview) Limited, AR, Tab 2, Exhibit “A”, Tab 5, p. 177.
12 Approval and Vesting Order dated December 29, 2021, AR, Tab 2, Exhibit “A”, Tab 5, pp. 171-174.
13 Affidavit of David George at para. 6, AR, Tab 2, p. 22.
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of the Project (which was not yet complete). The Notice of Request to Arbitrate acknowledged

that those Gross Receipts for Phase 2 had not yet been received:

[9] Phase 2 of the Project is almost complete with Gross Receipts for Phase
2 expected to total $305,858,775 in accordance with Mattamy’s calculation
[...]. [emphasis added]**

31.  On April 5, 2022, Mattamy delivered a Statement of Defence, which reiterated its
position previously communicated to the Claimants prior to the approval of Transaction and the

Transfer Date:

[4] [...] By operation of section 6.15 of the Co-Ownership Agreement,
UDPDI, and by extension UTMI, lost any entitlement to be paid consulting
fees on Gross Receipts received after the Transfer Date.

[5] Prior to the Transfer Date, if UDPDI had performed its duties and
functions under the Co-Ownership Agreement when it was requested to do
so (it did not), UTMI would have been entitled to 1.5% of Gross Receipts of
the Project—defined in parts as “all revenues received from the sale of
residential dwelling units...”. UTMI has no entitlement to a percentage of
future Gross Receipts received after the Transfer Date. The Co-ownership
Agreement is explicit: “in the event that [UDPDI] is no longer a Co-Owner,
then [UDPDI] shall not carry out these duties and functions and shall not
thereafter be entitled to the Urbancorp Consulting Fee.”

[14] For this provision to have any meaning, it must be interpreted to mean
that Gross Receipts received after UDPDI ceases to be a co-owner cannot
form the basis for any further consulting fees to be paid to UTMI.®

32.  The dispute in the Arbitration, as defined in the pleadings, centered on how the provisions
in the Agreement relating to the payment of Consulting Fees applied to Gross Receipts received

after the Transfer Date. There was no dispute between the parties about whether those

14 Schedule “A” of the Notice of Request to Arbitrate, AR, Tab 2, Exhibit “D”, p. 109.
15 Statement of Defence of Mattamy, AR, Tab 2, Exhibit “E”, pp. 114, 116.
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Gross Receipts had already been received prior to the Transfer Date. It was common ground that

they had not been received.

33.  The Claimants delivered their written argument on May 27, 2022. Those submissions
focused on the timing of when UDPDI’s “entitlement” to be paid Consulting Fees arose. The
Claimants argued that those fees were payable if such “entitlement” arose prior to the Transfer
Date, not that the Gross Receipts had been received prior to the Transfer Date. The Claimants
distinguished this issue from “the mechanics and timing of when such obligations are to be paid”

— two distinct concepts that, the Claimants argued, Mattamy had erroneously conflated.

34. The Claimants stated in their written submissions that “this entitlement was not
extinguished upon Downsview ceasing to be a Co-Owner. The fact that the Urbancorp
Consulting Fee may have become payable after the Transaction Date does not eliminate DHI’s
obligation to pay it”.}" It was not the Claimants’ position that the Gross Receipts for Phase 2 had

already been “received” and were therefore payable on that basis.

35. It was uncontested, and agreed, that Phase 2 of the Project was ongoing as at the Transfer
Date and at the time of the Arbitration hearing. Most of those units had not closed, or even
reached “interim closing”. The Gross Receipts figures relied on by the Claimants in the

Avrbitration were explicitly identified as “projected” amounts.*8

16 Written Argument of the Claimants at paras. 3-4, AR, Tab 2, Exhibit “A”, Tab 8, p. 1.
17 Written Argument of the Claimants at para. 4, AR, Tab 2, Exhibit “A”, Tab 8, p. 1.
18 Supplementary Affidavit of David George at para. 17, AR, Tab 2, Exhibit “A”, Tab 7, p. 9.
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D. The June 3 Hearing

36.  Atthe June 3 hearing of the Arbitration, there was no real dispute about the facts. The
parties presented their legal arguments to the Arbitrator based on a common understanding that

Gross Receipts for Phase 2 had not yet been received.

37. However, in the course of counsel making their submissions, the Arbitrator raised
questions not raised by the parties respecting when Gross Receipts from the sale of residential
condominium units were to be considered “received” under the Agreement and pursuant to

ASPE accounting principles. Specifically, the Arbitrator asked:

@) What ASPE accounting principles say regarding the recognition of revenue from
the sale of residential condominium units;

(b) How the auditors on the project accounted for the sale of residential condominium
units; and

(© The closing status for Block A and P units, including dates of actual and
anticipated closings.*®

38. Before the Arbitrator raised these new issues at the hearing, there was no dispute between
the parties as to when Gross Receipts were to be considered received pursuant to ASPE (nor had

the parties otherwise raised ASPE). None of the parties took the position that Gross Receipts for

Phase 2 had been considered “received” prior to the Transfer Date. The Claimants did not take

that position in any of its materials before the Arbitrator.?

19 Affidavit of David George at para. 11, AR, Tab 2, p. 23; Reply Affidavit of David George sworn
December 21, 2022 at para. 2, Reply Application Record, Tab 1, p. 6.
20 Affidavit of David George at para. 12, AR, Tab 2, p. 23.
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39.  There was no evidence in the record respecting the new issues raised by the Arbitrator.

The Arbitrator adjourned the hearing and directed the parties to deliver supplementary evidence

on the issues he raised for the first time at the hearing.

E. The June 15 Affidavit and the Handbook

40.  OnJune 15, 2022, as directed by the Arbitrator, Mattamy delivered a Further
Supplementary Affidavit sworn by Mattamy’s affiant, David George, to the Claimants for their

review (the “June 15 Affidavit”).

41.  Among other things, the June 15 Affidavit attached relevant portions of ASPE as well as
a handbook published by the Real Property Association of Canada entitled Recommended
Accounting Practices for Real Estate Investment and Development Entities Reporting in
Accordance with ASPE (the “Handbook”). The Handbook gives specific guidance on how

ASPE is to be applied to condominium units:

402.9.5. In Canada, the accounting for the sale of condominium units
demonstrates the practical application of the requirements for significant
acts of performance to be completed before revenue is recorded. Typically,
a unit purchaser arranges to make the purchase and occupy the unit long
before it is legally possible to obtain title because the declaration of the
condominium corporation has not been registered. The date the
declaration is registered is referred to as the date of final closing.
However, unless there is reason to believe that the declaration would
not ultimately be obtained, the sale is recorded once the purchaser has
paid all amounts due on the interim closing, has undertaken to assume
a mortgage for the balance of the purchase price, has the right to
occupy the premises and has received an undertaking from the
developer to be assigned title in due course [emphasis added].?

42.  The above provision of the Handbook is consistent with the position taken by the parties

in the Arbitration: that Gross Receipts from the sale of Phase 2 residential condominium units

2L Handbook, AR, Tab 2, Exhibit “H”, p. 239.
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had not been received prior to the Transfer Date as interim closing for Phase 2 had not yet

occurred.

43.  OnJune 17, 2022, counsel for the Claimants provided comments on the June 15 Affidavit
and suggested deletions necessary to make the June 15 Affidavit an “agreed statement of facts”.

Counsel for the Claimants did not object to the inclusion of excerpts from the Handbook.?

44, Mattamy did not agree with the Claimants’ proposed deletions and, on June 22, 2022,
counsel for Mattamy provided the Arbitrator with a further update and advised him that the
Claimants were objecting to the filing of the June 15 Affidavit. Counsel for Mattamy requested a

case conference to “discuss next steps”.>

45, A case conference with the Arbitrator was scheduled for June 27, 2022.

46.  OnJune 22, 2022, the Arbitrator requested to review the June 15 Affidavit in advance of
the case conference. Counsel for Mattamy agreed that it would be appropriate for the Arbitrator
to review the affidavit and advised that “[i]f there is a maintained objection to the affidavit being

admitted in this arbitration, we will provide a motion record to support the request”.?*

47.  On the same day, counsel for the Claimants confirmed that they had no issue with the
Arbitrator being provided with a copy of the June 15 Affidavit and proposed to also send the

Arbitrator the Claimants’ “mark-up” of the affidavit.?®

22 Affidavit of David George at para. 20, AR, Tab 2, p. 25.
2 Affidavit of David George at para. 23, AR, Tab 2, pp. 25-26.
24 Affidavit of David George at para. 25, AR, Tab 2, p. 26.
% Affidavit of David George at para. 26, AR, Tab 2, p. 26.
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F. The June 23 Affidavit

48.  OnJune 23, 2022, Mr. George swore a revised Further Supplementary Affidavit
accepting some of the Claimants’ proposed changes (the “June 23 Affidavit”). On the same day,
counsel for Mattamy sent a copy of the June 23 Affidavit to the Arbitrator, and counsel for the
Claimants sent a copy of their mark-up of the affidavit to the Arbitrator. The Claimants’ mark-up

allowed for, and did not object to, the inclusion of the Handbook.

49.  OnJune 24, 2022, the Arbitrator wrote to counsel: “I am prepared to rule on what can be

adduced by Mattamy. Do either have submissions to make before 1 do so? | see no point in a

formal motion.”?’

50.  On the same day, counsel for Mattamy responded:
Yes, we will have submissions to make. | understood we had the case
conference on Monday to discuss next steps about this.
It is important that we have the opportunity to ensure there is
evidence/agreement on what was agreed to at the hearing and make

submissions. | would respectfully suggest that we leave it to Monday to
discuss how that will be done.

51.  The Arbitrator responded: “I want this over and not drag on. If there are submissions to

be made, I see no reason why they cannot be made on Monday.”?®

52.  The case conference was held by Zoom on June 27, 2022.

53. At the case conference, the Arbitrator orally ruled on which portions of the June 23

Affidavit would be allowed into evidence. Among other deletions, the Arbitrator struck any

% Affidavit of David George at paras. 27-29, AR, Tab 2, p. 26.
27 Affidavit of David George at para. 30, AR, Tab 2, p. 27.
28 Affidavit of David George at paras. 31-33, AR, Tab 2, p. 27.
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reference to the Handbook from the June 23 Affidavit. It is undisputed that the Arbitrator did not
provide written reasons for his rulings and disregarded the fact that the Claimants did not object
to the inclusion of the Handbook in evidence stating that, despite the consent of the Claimants,

he had a “mind of his own”.?°

54.  One June 30, 2022, counsel for Mattamy delivered to the Arbitrator an amended June 23
Affidavit removing the portions struck by the Arbitrator. A blackline comparison was provided
as well as brief supplementary submissions respecting the new evidence from both parties that

the Arbitrator had allowed into the record.3°

55.  The amended June 23 Affidavit included DHI’s audited financial statements for fiscal
year 2020. While the Arbitrator struck portions of the Affidavit describing those audited
financial statements, the statements themselves confirm that revenue was not recognised for units

sold as part of Phase 2 at the time that they were sold.®

G. The Award

56.  OnJuly 6, 2022, the Arbitrator released his Award (the “Award”). With respect to when

Gross Receipts are to be considered received under the Agreement, the Arbitrator held:

[18] I interpret the definition of Gross Receipts to not require that cash has
actually been received before being included in Gross Receipts. | agree with
Urbancorp that for the purposes of the Co-Ownership Agreement, revenues
to determine Urbancorp's entitlement to its 1.5% consulting fee are to be
treated as received when the units are sold, not when the sale proceeds are
actually collected.?

29 Affidavit of David George at para. 37, AR, Tab 2, p. 28.

% Affidavit of David George at para. 38, AR, Tab 2, p. 28.

31 Further Supplementary Affidavit of David George (Mark-Up Version) at para. 6, AR, Tab 2, Exhibit
“Y”, p. 479.

32 Arbitration Award, AR, Tab 2, Exhibit “AA”, p. 503.



-16-
57.  This was the central conclusion of the Award. It was dispositive of the entire dispute. On

this basis, the Arbitrator granted UDPDI all of the relief it sought on the Arbitration.

58.  This was an unfair result derived from an unfair process. It is undisputed on this
Application that if the Claimants had pleaded that Gross Receipts for the sale of Phase 2 were
received prior to the Transfer Date, Mattamy would have adopted an entirely different approach
to the Arbitration. It would have made different arguments, led different evidence, and conducted
cross-examinations differently. Mattamy would have also considered obtaining expert evidence
from an accountant specializing in the application of accounting principles to the sale of

residential condominium units.®® Mattamy was provided with no such opportunity.

PART Il - STATEMENT OF ISSUES, LAW & AUTHORITIES

59.  There are two issues on this Application:

@ Should the Award be set aside pursuant to section 46(1)3 of the Arbitration Act

for exceeding the scope of the Arbitration and the Arbitrator’s jurisdiction?

(b) Should the Award be set aside pursuant to section 46(1)6 of the Arbitration Act

for breach of the requirements of procedural fairness?

60. It is respectfully submitted that the answer to both issues is yes.

A. The Award Exceeded the Scope of the Arbitration and the Arbitrator’s Jurisdiction

61.  Anarbitration award is not immune from judicial intervention. The Arbitration Act, 1991
(the “Act”) reserves for the Court a critical supervisory role over arbitral proceedings. Pursuant

to section 46(1)3 of the Act, the Court may set aside an arbitral award if the “award deals with a

3 Affidavit of David George at para. 13, AR, Tab 2, pp. 23-24.
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dispute that the arbitration agreement does not cover or contains a decision on a matter that is

beyond the scope of the agreement”.3

62.  The standard of review on the question of an arbitrator’s jurisdiction under section 46(1)3
is correctness.® Simply put, the Court must ask whether any aspect of the arbitration award
exceeded the arbitral tribunal’s jurisdiction as conferred by the parties.®® If so, the Court may

exercise its jurisdiction to set aside the award.

63.  To succeed on an application to set aside an arbitration award pursuant to section 46(1)3,
the applicant must establish that either: (1) the award deals with a dispute that the arbitration
agreement does not cover; or (2) the award contains a decision on a matter beyond the scope of

the agreement.3’ Both criteria are met in this case.

64. It is well-established that a decision-maker’s conclusions must be grounded in the
pleadings and evidentiary record.®® In Labatt Brewing Company Ltd v. NHL Enterprises Canada,
L.P., where the “central conclusion” of the application judge was not anchored in the pleadings,
evidence, or submissions of the parties, the Court of Appeal for Ontario set aside the judgment,
finding that it was “procedurally unfair, or contrary to natural justice, for the application judge to

reach this conclusion on this record.”®®

3 Arbitration Act, 1991, S.0. 1991, c. 17, s. 46(1)3 [Arbitration Act].

% Baffinland v. Tower-EBC, 2022 ONSC 1900 at para. 32 [Baffinland], citing Smyth v. Perth & Smiths
Falls District Hospital, 2008 ONCA 794 at para. 17.

% Baffinland at para. 35.

37 Alectra Utilities Corporation v. Solar Power Network Inc., 2019 ONCA 254 at para. 25 [Alectra].

3 Union Building Corporation of Canada v. Markham Woodmills Development Inc., 2018 ONCA 401 at
para. 13.

% Labatt Brewing Company Ltd v. NHL Enterprises Canada, L.P., 2011 ONCA 511 at para. 5.


https://www.ontario.ca/laws/statute/91a17#BK54
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1900/2022onsc1900.html?resultIndex=1#par32
https://www.canlii.org/en/on/onca/doc/2008/2008onca794/2008onca794.html?autocompleteStr=2008%20ONCA%20794&autocompletePos=1#par17
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1900/2022onsc1900.html?resultIndex=1#par35
https://www.canlii.org/en/on/onca/doc/2019/2019onca254/2019onca254.html?autocompleteStr=2019%20ONCA%20254%20&autocompletePos=1#par25
https://www.canlii.org/en/on/onca/doc/2018/2018onca401/2018onca401.html?autocompleteStr=2018%20%20%20%20%20%20%20ONCA%20401&autocompletePos=1#par13
https://www.canlii.org/en/on/onca/doc/2011/2011onca511/2011onca511.html?autocompleteStr=2011%20ONCA%20511%20&autocompletePos=1#par5
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65.  The same reasoning applies with equal, if not greater, force to the arbitration context.
Unlike a Superior Court judge, a privately appointed arbitrator does not have inherent

jurisdiction. Rather, an arbitrator’s jurisdiction is derived exclusively from the authority

conferred by the parties.*

66.  An arbitrator cannot exceed the scope of the jurisdiction given to him by an arbitration
agreement.*! In Cricket Canada v. Bilal Syed, the Ontario Superior Court of Justice set aside an
arbitration award pursuant to section 46(1)3 on the basis that the arbitrator’s decision was on a
matter beyond the scope of the arbitration agreement. In that case, the arbitrator was only
permitted to consider matters relating to “the participation of a Person in a sport program or sport
organization”.*? The court concluded that the arbitrator erred by “creating jurisdiction for
himself” to dictate the future policies and internal governance requirements of the applicant

corporation.*®

67. More recently, in Mensula Bancorp Inc. v. Halton Condominium Corporation No. 137,
the arbitrator’s jurisdiction was established by a condominium by-law which expressly excluded
from its scope disputes that must be resolved in the courts. Justice Vermette found that the
arbitrator “crossed the line” between interpretation and amendment of the condominium
declaration by correcting errors and inconsistences in the declaration, a matter which was

squarely within the jurisdiction of the Superior Court.**

%0 Cricket Canada v. Bilal Syed, 2017 ONSC 3301 at para. 35 [Cricket Canada]; Advanced Explorations
Inc. v. Storm Capital Corp., 2014 ONSC 3918 at para. 57.

4l Intact v. Gore, 2019 ONSC 4508 at para. 88.

42 Cricket Canada at para. 37.

3 Cricket Canada at para. 38.

4 Mensula Bancorp Inc. v. Halton Condominium Corporation No. 137, 2021 ONSC 2575 at para. 30.


https://www.canlii.org/en/on/onsc/doc/2017/2017onsc3301/2017onsc3301.html?autocompleteStr=2017%20ONSC%203301%20&autocompletePos=1#par35
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc3918/2014onsc3918.html?autocompleteStr=2014%20ONSC%203918%20&autocompletePos=1#par57
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc4508/2019onsc4508.html?autocompleteStr=2019%20ONSC%204508%20&autocompletePos=1#par88
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc3301/2017onsc3301.html?autocompleteStr=2017%20ONSC%203301%20&autocompletePos=1#par37
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc3301/2017onsc3301.html?autocompleteStr=2017%20ONSC%203301%20&autocompletePos=1#par38
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc2575/2021onsc2575.html?autocompleteStr=2021%20ONSC%202575%20&autocompletePos=1#par30
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68. Under section 2.4 of the Arbitration Agreement on this Application, the parties agreed that
“the arbitration shall be conducted in accordance with the agreement of the parties”.*® The issues
set out in the pleadings, which were provided to the Arbitrator prior to the Arbitration Agreement
being executed, reflect the parties’ agreement as to the matters in dispute and the bounds of the

Arbitrator’s jurisdiction.

69.  The only issue between the parties with respect to Phase 2 of the Project was whether
UDPDI was entitled to the payment of Consulting Fees on Gross Receipts received after the
Transfer Date.*® UDPDI maintained that it was entitled to those fees for the reasons set out in its

claim and in its written submissions at the hearing. Mattamy disagreed.

70. Had the parties intended the scope of the Arbitration to include the issue of whether the
Gross Receipts for Phase 2 had been received prior to the Transfer Date and/or pursuant to ASPE
principles, they could have explicitly included language to that effect in the Arbitration
Agreement or the pleadings.*” The parties did not do that. The Arbitrator therefore had no

authority to consider that issue.

71. Nevertheless, the central conclusion of the Arbitrator’s Award is on the issue of when
Gross Receipts from the sale of residential condominium units are to be considered “received”.
Before the Arbitrator raised this issue at the hearing, it was never in dispute. The parties had not
taken the position in their pleadings or otherwise that the Gross Receipts for Phase 2 had already

been received. The Project’s audited financial statements reflect this baseline understanding

5 Arbitration Agreement, s. 2.4, AR, Tab 2, Exhibit “F”, p. 123.

% Schedule “A” of the Notice of Request to Arbitrate, at para. 2; AR, Tab 2, Exhibit “D”, p. 108;
Statement of Defence at para. 3, AR, Tab 2, Exhibit “E”, p. 114.

47 Smyth v. Perth & Smith Falls District Hospital, 2007 CarswellOnt 7163 at para. 9 (Sup. Ct.).


https://www.canlii.org/en/on/onsc/doc/2007/2007canlii46718/2007canlii46718.html?autocompleteStr=smyth%20v.%20perth%20%26&autocompletePos=2#par9
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between the parties. So did the Claimants, who admitted in their Notice of Request to Arbitrate
that Gross Receipts for Phase 2 had not been received.®® Yet the Arbitrator decided the parties’

“dispute” on this very issue. In so doing, the Arbitrator exceeded his jurisdiction and rendered an

award that was beyond the scope of this jurisdiction.

72.  As explained by the Court of Appeal in Alectra Utilities Corporation v. Solar Power
Network Inc., the court may set aside an award for want of jurisdiction even in circumstances

where the award is reasonable:

[26] For example, if an arbitration agreement provides that an arbitrator shall

resolve a particular question and the arbitrator does so, the court has no authority

to set aside the award on the basis that the arbitrator’s jurisdiction is

unreasonable or incorrect. If, however, in the course of resolving the

particular question remitted the arbitrator asks and answers an additional

second question, the award may be set aside — not because the arbitrator’s

answer to the second question is unreasonable or incorrect, but because the

arbitrator had no authority to reach any conclusion on the second question

at all [emphasis added].*°
73. Respectfully, the Arbitrator in this case went one step further. Not only did the Arbitrator
ask and answer a question that had not been referred to him, but he also decided the dispute
solely based on his answer to that question. In so doing, the Arbitrator created jurisdiction where

none existed. An arbitrator’s authority does not extend that far. The Award should be set aside on

this basis alone.

B. The Award Breached the Requirements of Procedural Fairness

74.  Section 19 of the Act provides that the parties to an arbitration shall be treated equally

and fairly, and each party shall be given an opportunity to present its case and respond to the

8 Schedule “A” of the Notice of Request to Arbitrate at para. 9, AR, Tab 2, Exhibit “D”, p. 109.
49 Alectra at para. 26.


https://www.canlii.org/en/on/onca/doc/2019/2019onca254/2019onca254.html?autocompleteStr=2019%20ONCA%20254%20&autocompletePos=1#par26
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case against it.>® The obligation of fair and equal treatment is distinct from the requirement that

each party be given an opportunity to present its case. The arbitrator must satisfy both

requirements.>?

75. An arbitrator’s obligation to treat the parties “equally and fairly” incorporates the
requirements of natural justice and procedural fairness, and in particular, the right to be heard
and the right to an independent and impartial hearing.>? As the Court explained in Hercus v.
Hercus in the context of an application to set aside a family arbitration award, the right to be

heard demands that the parties know the case they are expected to meet:

[75] It is settled law that the right to a fair hearing is an independent and
unqualified right. Arbitrators must listen fairly to both sides, give parties a fair
opportunity to contradict or correct prejudicial statements, not receive evidence
from one party behind the back of the other and ensure that the parties know the
case they have to meet. [...]>

76. A denial of procedural fairness or natural justice contrary to section 19 amounts to an
excess of jurisdiction.>* A court has the authority to intervene pursuant to section 46(1)6 of the
Act where a tribunal has exceeded its jurisdiction by making a decision that amounts to a denial
of natural justice.> Section 46(1)6 empowers the Court to set aside an award on the basis that
“[t]he applicant was not treated equally and fairly, was not given an opportunity to present a case
or to respond to another party’s case, or was not given proper notice of the arbitration or of the

appointment of an arbitrator”.>®

%0 Arbitration Act, s. 19.

51 Lockman v. Rancourt, 2017 ONSC 2274 at paras. 22-23.

%2 Baffinland at para. 77.

%3 Hercus v. Hercus, [2001] O.J. No. 534 at para. 75 (Sup. Ct.).

% Université du Québec a Trois-Rivieres v. Larocque, [1993] 1 S.C.R. 471 at para. 43 [Larocque].
%5 Webster v. Wendt, [2001] O.J. No. 622 at para. 62 (Sup. Ct.) [Webster].

% Arbitration Act, s. 46(1)6.


https://www.ontario.ca/laws/statute/91a17#BK25#par19
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc2274/2017onsc2274.html?autocompleteStr=2017%20ONSC%202274&autocompletePos=1#par22
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1900/2022onsc1900.html?resultIndex=1#par77
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii162/1993canlii162.html?autocompleteStr=%5B1993%5D%201%20S.C.R.%20471&autocompletePos=1#par43
https://www.ontario.ca/laws/statute/91a17#BK54
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77.  The standard of review under section 46(1)6 is whether the parties have been afforded the
requisite level of procedural fairness.®” Such a determination must be made having regard to the
context of the proceeding as a whole.® If the court determines that the applicant was denied

natural justice or procedural fairness, any resulting award must be set aside.>®

78. In determining whether an applicant was denied a fair hearing because the arbitrator
failed to consider relevant evidence, the court must assess the significance of the rejected
evidence to the issues under consideration. The Supreme Court of Canada in Université du
Québec a Trois-Rivieres v. Larocque held that an arbitrator’s rejection of evidence that is crucial
to the fairness of the proceeding constitutes a denial of natural justice.®® In the context of an
application to set aside an arbitration award pursuant to section 46 of the Act, the Court in
Webster v. Wendt applied this principle to conclude that the arbitrator’s refusal to admit certain
hearsay evidence which was material to the outcome of the case amounted to a denial of natural

justice.5*

79. In reaching that conclusion, the court was guided by section 15(1) of the Statutory
Powers Procedure Act (“SPPA”), which prescribes a lower evidentiary threshold for the
admissibility of evidence in a tribunal hearing than in a court proceeding.5? Section 15 provides

tribunals “wide powers concerning the admission of evidence”.5 Section 21 of the Act

5" Baffinland at para. 80.

%8 Nasjjec v. Nuyork, 2015 ONSC 4978 at para. 40 [Nasjjec].

% Nasjjec at para. 41.

€ Larocque at para. 47.

61 Webster at paras. 67-70.

62 Statutory Powers Procedure Act, R.S.0. 1990, c. S.22, s. 15(1).

83 Connor Homes v. Director, 2021 ONSC 3195 at para. 47 (Div. Ct.), citing M.R. v. D.E., 2016 ONSC
1542 at para. 21 (Div. Ct.).
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https://www.canlii.org/en/on/onsc/doc/2015/2015onsc4978/2015onsc4978.html?autocompleteStr=2015%20ONSC%204978&autocompletePos=1#par40
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc4978/2015onsc4978.html?autocompleteStr=2015%20ONSC%204978&autocompletePos=1#par41
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii162/1993canlii162.html?autocompleteStr=%5B1993%5D%201%20S.C.R.%20471&autocompletePos=1#par47
https://www.ontario.ca/laws/statute/90s22#BK31
https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc3195/2021onsc3195.html?autocompleteStr=2021%20ONSC%203195%20&autocompletePos=1#par47
https://www.canlii.org/en/on/onscdc/doc/2016/2016onsc1542/2016onsc1542.html?autocompleteStr=2016%20ONSC%201542%20&autocompletePos=1#par21
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specifically provides that section 15 of the SPPA applies to arbitrations.5* An arbitrator therefore
has wide latitude in determining the admissibility of evidence generally and is not bound by

strict rules of evidence. In civil cases such as this, the rules of evidence may always be relaxed

by consent of the parties.®

80. In this case, the Arbitrator denied Mattamy the opportunity to file relevant evidence in
response to an issue that the Arbitrator himself had raised, to Mattamy’s detriment. If the parties
had raised the issue of when the Gross Receipts were to be considered “received” prior to the
hearing (which they had not), it is uncontroverted that Mattamy would have led independent
expert evidence on the proper application of accounting principles to revenue recognition on the
sale of residential condominium units. Mattamy was not given that opportunity. In the context of
a hearing that suddenly turned on this issue, evidence as to how and when revenues from the sale

of units are to be recognised as Gross Receipts was crucial.

81.  The Handbook that Mattamy sought to adduce as supplementary evidence at the hearing
was directly responsive to this issue. Section 402.9.5 of the Handbook indicates that revenue

from the sale of residential condominium units is to be recognized at the time of interim closing

and not at the time the units are sold.®® It is, and was, undisputed that interim closing had not
occurred on Phase 2 prior to the Transfer Date. The Handbook’s application of ASPE principles
also accords with how those principles were actually applied to Phase 2 in the audited financial

statements.®” Notably, the Claimants consented to the filing of this evidence at the hearing.5®

64 Arbitration Act, s. 21.

8 Industrial Acceptance Corp. Ltd. v. The Queen, [1953] 2 S.C.R. 273 at p. 291 [Cartwright J.].
% Affidavit of David George at para. 16, AR, Tab 2, p. 24.

67 Further Supplementary Affidavit of David George at para. 7, AR, Tab 2, Exhibit “Q”, p. 278.
&8 Affidavit of David George at para. 20, AR, Tab 2, p. 25.
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82. Notwithstanding the lack of any objection from UDPDI to the filing of the Handbook, the

Arbitrator unilaterally struck all references to the Handbook from the June 23 Affidavit. No

written reasons were provided.®®

83.  The Arbitrator excluded this evidence without the benefit of formal submissions from the
parties. Mattamy’s multiple requests to have the issue of admissibility determined by way of a
formal motion were rejected. Mattamy had advised the Arbitrator in advance of the June 22 case
conference that if UDPDI objected to the admissibility of the June 15 Affidavit, Mattamy would
provide a motion record in support of its request.’® On June 24, 2022, the Arbitrator denied
Mattamy’s request for a formal motion. In response, Mattamy suggested that its request for a
motion be discussed at the case conference. The Arbitrator once again denied Mattamy’s request

solely in the interest of expediency.’*

84.  Atthe case conference, the Arbitrator summarily determined that portions of the June 23
Affidavit, including all references to the Handbook, would be excluded.’? As a result, Mattamy
was denied the opportunity to present a full case to respond to the issues raised for the first time

by the Arbitrator at the hearing.

85.  The Arbitrator’s refusal to permit Mattamy to file the Handbook as evidence amounts to a
denial of natural justice and a breach of procedural fairness. This evidence was not merely
beneficial but crucial. The Arbitrator’s unilateral decision to exclude evidence which was

dispositive to an issue that he himself had created was arbitrary and prejudicial. At a minimum,

8 Affidavit of David George at para. 37, AR, Tab 2, p. 28.
0 Email from M. Gottlieb to F. Newbould dated June 22, 2022, AR, Tab 2, Exhibit “O”, p. 268.
T Email from F. Newbould to M. Gottlieb dated June 24, 2022, AR, Tab 2, Exhibit “V”, p. 427.
2 Affidavit of David George at para. 37, AR, Tab 2, p. 28.
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Mattamy should have been given a fulsome opportunity to make formal submissions on the

admissibility of this evidence. In these circumstances, judicial intervention is warranted to secure

fair and equal treatment for the parties and preserve the integrity of the arbitral process.

PART IV - ORDER REQUESTED

86.  The Applicant respectfully requests:

@) An Order setting aside the Award dated July 6, 2022 and directing a new hearing

before a different arbitrator; and
(b) The costs of this application.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17th day of February, 2023.

- -

-

Matthew P. Gottlieb / Niklas Holmberg

LAX O’SULLIVAN LISUS GOTTLIEB LLP
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SCHEDULE “B”

TEXT OF STATUTES, REGULATIONS & BY-LAWS

Arbitration Act, 1991, S.O. 1991, c. 17

Equality and fairness

19(1) In an arbitration, the parties shall be treated equally and fairly.
Idem

(2) Each party shall be given an opportunity to present a case and to respond to the other parties’
cases.

Setting aside award

46 (1) On a party’s application, the court may set aside an award on any of the following
grounds:

1. A party entered into the arbitration agreement while under a legal incapacity.
2. The arbitration agreement is invalid or has ceased to exist.

3. The award deals with a dispute that the arbitration agreement does not cover or
contains a decision on a matter that is beyond the scope of the agreement.

4. The composition of the arbitral tribunal was not in accordance with the arbitration
agreement or, if the agreement did not deal with that matter, was not in accordance with
this Act.

5. The subject-matter of the dispute is not capable of being the subject of arbitration
under Ontario law.

6. The applicant was not treated equally and fairly, was not given an opportunity to
present a case or to respond to another party’s case, or was not given proper notice of the
arbitration or of the appointment of an arbitrator.

7. The procedures followed in the arbitration did not comply with this Act.

8. An arbitrator has committed a corrupt or fraudulent act or there is a reasonable
apprehension of bias.

9. The award was obtained by fraud.
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10. The award is a family arbitration award that is not enforceable under the Family Law
Act.

Evidence

21 Sections 14, 15 and 16 (protection of witnesses, evidence at hearings, notice of facts and
opinions) of the Statutory Powers Procedure Act apply to the arbitration, with necessary
modifications.

Statutory Powers Procedure Act, R.S.0. 1990, c. S.22

Evidence

15 (1) Subject to subsections (2) and (3), a tribunal may admit as evidence at a hearing, whether
or not given or proven under oath or affirmation or admissible as evidence in a court,

(a) any oral testimony; and
(b) any document or other thing,

relevant to the subject-matter of the proceeding and may act on such evidence, but the tribunal
may exclude anything unduly repetitious.
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SUPERIOR COURT OF JUSTICE - ONTARIO

RE:

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF URBANCORP TORONTO MANAGEMENT INC., URBANCORP (ST. CLAIR
VILLAGE) INC., URBANCORP (PATRICIA) INC., URBANCORP (MALLOW)
INC., URBANCORP (LAWRENCE) INC., URBANCORP DOWNSVIEW PARK
DEVELOPMENT INC., URBANCORP (952 QUEEN WEST) INC., KING
RESIDENTIAL INC., URBANCORP 60 ST. CLAIR INC., HIGH RES. INC,,
BRIDGE ON KING INC. (Collectively the “Applicants”)

BEFORE: Chief Justice G.B. Morawetz

COUNSEL: Kenneth Kraft, for Guy Gissin, Foreign Representative of Urbancorp Inc.

Jane Dietrich, Matthew Gotlieb, and Niklas Holmberg, for Mattamy (Downsview)
Limited

Robin Schwill and Rob Nicolls, for the Monitor

HEARD: December 7, 2021

ENDORSEMENT

The Motion

[1]

KSV Restructuring Inc. (“KSV”), court-appointed Monitor (the “Monitor”) of the

Applicants and the affiliated entities listed on Schedule “A” (collectively, the “CCAA Entities”,
and each individually a “CCAA Entity”’) brought this motion for an order:

1. terminating the Sales Process in respect of the Downsview Interest (as defined
in the Sales Process Order) in accordance with the terms of the Order dated June
30, 2021 (the “Sales Process Order™);

2. approving the sale transaction (the “Transaction”) contemplated by an
agreement of purchase and sale (the “Sale Agreement”) between the Monitor
(the “Vendor”), and Mattamy (Downsview) Limited (“Mattamy”) dated



http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/
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November 17, 2021, and appended to the 49" Report of the Monitor dated
November 17, 2021 (the “Report”), and vesting in Mattamy, Urbancorp
Downsview Park Development Inc.’s (“Downsview”) right, title and interest in
and to the assets described in the Sale Agreement (the “Purchased Assets”);

3. deeming the DHI Facility (as defined in the Sales Process Order) to be fully and
indefeasibly repaid,

4. discharging and releasing the DHI Facility Charge (as defined in the Sales
Process Order) and the UDPDI Administration Charge (the Charge granted as
security for the administrative costs incurred in connection with the DHI
Facility).

[2] The Foreign Representative did not take issue with the Transaction itself with the exception
of one point. The Foreign Representative requested a carveout in the Approval and Vesting Order
preserving Downsview’s entitlement to any amounts awarded as part of an upcoming arbitration.

Background

[3] At the commencement of the CCAA proceedings, Downsview and Mattamy were required
to make an equity injection in the Downsview Homes Inc. project (the “Project”) to secure
construction financing for Phase 1 of the Project. Downsview could not fund its portion of the
required equity and Mattamy loaned Downsview the funds it required.

[4] On June 15, 2016, an order approved a debtor-in-possession facility (the “DHI Facility”)
in the amount of $8 million between Mattamy, as lender and Downsview, as borrower, as well as
a charge in favour of Mattamy over Downsview’s property, assets and undertaking (the “DHI
Interest”) to secure repayment of the amounts borrowed by Downsview.

[5] On November 3, 2020, an amendment to the DHI Facility was court approved, which
provided for a further secured advance by Mattamy to Downsview of approximately $6.5 million
and an extension of the maturity date to February 3, 2021.

[6] The current amount owing under the DHI Facility is approximately $10.1 million, plus
interest and costs.

[7] On January 25, 2021, the Foreign Representative served a motion requesting that the
Monitor deliver a notice of arbitration to Mattamy in connection with certain aspects of the
agreements related to the Project.

[8] On February 11, 2021, the Monitor served a motion requesting approval of a sale process
for the DHI Interest.

[9] The decision in respect of both motions was released on June 30, 2021 (the “Downsview
Decision”). The Downsview Decision authorized and directed the Monitor to conduct a sale
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process for the Purchased Assets (the “Sale Process™) and required that the arbitration (the
“Arbitration”) requested by the Foreign Representative be initiated.

[10] The Foreign Representative sought (i) leave to appeal the Sale Process Order; and (ii) a
stay of the Sale Process pending such leave application. Both requests were denied by the Court
of Appeal.

[11] The Monitor carried out the Sale Process. Eight potential buyers executed a confidentiality
agreement and were provided access to conduct due diligence. None of the parties that performed
due diligence raised the issue of submitting two bids as a concern.

[12] Letters of intent were to be submitted to the Monitor on October 29, 2021. No letters of
intent (each an “LOI”) were received by the Monitor by the deadline.

[13] The Sale Process provides that if no LOIs are submitted the Monitor may bring a motion
to terminate the Sale Process and convey the Purchased Assets to Mattamy.

[14] The Monitor began negotiating the Sale Agreement with Mattamy. The key terms of the
Sale Agreement include the following:

(a) Purchased Assets: the right, title and interest of Downsview in and to the
common shares in Downsview Homes Inc., all cash held by Downsview, all
contracts to which Downsview is a party which relate in any way to the Project
and all related proceeds;

(b) Purchase Price: $10.1 million plus Mattamy’s fees, costs and accruing interest
to the date of Closing; and

(c) Management Fees: Mattamy acknowledges and agrees that the entitlement of
Downsview to the Management Fees remains unresolved, that Mattamy is not
providing consideration to Downsview as a part of the Transaction and as such
Downsview retains whatever rights it may have, if any, to recover such
amounts.

Position of the Parties

[15] The Monitor is of the view that the Transaction is the best available in the circumstances
and recommends court approval of the Transaction as contemplated pursuant to the Sale
Agreement. The Monitor’s conclusions are set out in Section 2.7 of the Report.

[16] Section 36(3) of the CCAA provides a non-exhaustive list of factors the court should
consider in determining whether to approve a sale of assets outside the ordinary course of business.
Section 36(3) of the CCAA provides as follows:

Factors to be considered - In deciding whether to grant the authorization, the
court is to consider, among other things,
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(a) whether the process leading to the proposed sale or disposition was
reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale
or disposition;

(c) whether the monitor filed with the court a report stating that in their
opinion the sale or disposition would be more beneficial to the creditors
than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other
interested party; and

(F) whether the consideration to be received for the assets is reasonable and
fair, taking into account their market value.

[17] The Monitor submits that when a court is asked to approve a sale process and transaction
in a receivership context, the court is to consider the following principles (collectively, the
“Soundair Principles”):

@) whether the party made a sufficient effort to obtain the best price
and to not acted improvidently;

(b) the interests of all parties;

(©) the efficacy and integrity of the process by which the party obtained
offers; and

(d) whether the working out of the process was unfair.

(See: Royal Bank of Canada v. Soundair Corp. (1991) 4 O.R. (3% 1 (C.A.), at para
16 (“Soundair”).

[18] The Monitor further contends that the section 36 CCAA factors largely overlap with the
Soundair principles. Furthermore, absent clear evidence that a proposed sale is improvident or
that there was an abuse of process, a court is to grant deference to the recommendation of its officer
to sell a debtor’s assets. Counsel to the Monitor submits that only in exceptional circumstances
should a court intervene and proceed contrary to the recommendation of its officer, in this case,
the Monitor. This is true for both receivers selling assets on behalf of debtors and sale processes
approved by monitors under the CCAA. (See Soundair, supra at para 21; Marchant Realty
Partners Inc. v. 2407553 Ontario Inc., 2021 ONCA 375, at para 19; Re Eddie Bauer of Canada
Inc. (2009), 57 CBR (5') 241 at para 22; and Re AbitibiBowater Inc., 2010 QCCS 1742 at paras
69 — 72).
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[19] The Monitor submits that each of the Soundair principles and the applicable section 36
CCAA factors have been satisfied and that the Transaction should be approved.

[20] The Monitor opposes the position of the Foreign Representative, noting that it makes no
commercial sense and is unreasonable in the circumstances. The assets being sold to Mattamy
include Downsview’s rights under the relevant agreements and such rights necessarily include any
benefits flowing from a favourable interpretation of the agreements determined in the Arbitration.
The Monitor contends that preserving an interest of the seller in the agreements would be contrary
to the terms of the Sale Process.

[21] The Monitor further contends that the Sale Process contemplated conveying the DHI
Interest to Mattamy in full satisfaction of all obligations of Downsview owing to Mattamy if no
LOIs were submitted. It did not contemplate preserving Downsview’s rights under certain
agreements pending the outcome of the Arbitration and that the Foreign Representative’s requested
carveout fundamentally alters the nature of the Transaction and deprives Mattamy of the benefits
of its foreclosure rights.

[22] The Monitor concluded in its Report the fact that no LOIs were submitted reflects that the
potential return does not justify the cost, time and risk associated with acquiring the Downsview
Interest. Further, the lack of interest illustrates that the outcome of the Arbitration is irrelevant.

[23] The Monitor further submits that the Foreign Representative cannot relitigate the Sale
Process Order as this court and the Court of Appeal for Ontario rejected its arguments.

[24] The position of the Monitor is supported by Mattamy.

[25] Mattamy submits that the Downsview Decision imposed no reservation, restriction or
carveout related to the Arbitration. Further, the Arbitration was disclosed to potential bidders, who
were asked to provide LOIs on two bases (both Mattamy being successful and unsuccessful on the
Arbitration). However, the Downsview Interest, including any interest in the outcome of the
Arbitration was to be conveyed free and clear of any restrictions.

[26] Mattamy submits that Downsview does not have any “residual rights” to value in DHI.
Pursuant to the Sale Process, the ultimate purchaser identified by the Sale Process was to acquire
all of Downsview’s interest in the project including the shares of DHI and the relevant project
agreements. The value flowing from the Agreements is a significant part of what Mattamy is to
acquire when it acquires the Purchased Assets; and the Foreign Representative’s request that the
court carveout those very interests renders the Purchased Assets worthless.

[27] The Foreign Representative does not take issue with the Transaction itself , but requests
that any order approving the Transaction should expressly preserve the rights of Downsview, and
the corresponding liability of Mattamy, for the amounts of any award made in the Arbitration in
favour of Downsview.

[28] From the standpoint of the Foreign Representative, the Downsview Decision required the
Monitor to either initiate the arbitration or assign the right to arbitrate to the Foreign
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Representative. The Monitor ended up assigning the arbitration rights to the Foreign
Representative and the Arbitration is scheduled to take place in early February 2022.

[29] The Foreign Representative submits that the distribution waterfall shows that if the position
of the Foreign Representative asserted in the Arbitration is upheld then there would be positive
value to the Downsview interest.

[30] The Foreign Representative also submits that the Sale Process expressly contemplated
preserving the rights of Downsview by virtue of the requirement that bids be submitted on two
bases.

[31] The Foreign Representative submits that to approve the Transaction without the proposed
carveout would render the arbitration moot as Mattamy would own the Downsview interest in its
entirety.

[32] Counsel to the Foreign Representative submitted that the court should exercise its
discretion to insist upon the carveout and the determination of the issue in the Arbitration. The
Downsview Decision set in motion a process to determine the value of the Downsview interest, if
any. This requires that any approval of the Transaction expressly preserve Downsview’s residual
rights to any value that may be determined in the Arbitration.

Analysis

[33] In my view, the objections raised by the Foreign Representative have no merit. The
submissions of the Monitor and Mattamy are a complete answer to the submissions made by the
Foreign Representative.

[34] The Sale Process Order was unsuccessfully challenged by the Foreign Representative.
[35] The Monitor embarked on a Sale Process as provided for in the Sale Process Order.

[36] No LOIs were received. In accordance with the Sale Process Order, if no bids were
received, the termination of the Sale Process and a transaction with Mattamy were specifically
contemplated.

[37] The evidence of the Monitor in its Report and summarized in its factum establishes that all
Mattamy acceptable buyers were given a reasonable opportunity to review the opportunity,
conduct diligence and make an offer. Mattamy also confirmed that it was prepared to renegotiate
the agreements which address the economics of the Project (as required by the Sale Process). None
of the Mattamy acceptable buyers who performed due diligence raised the issue of submitting two
offers as a concern.

[38] The Report goes on to state in s. 2.7(1)(h) that the market having been canvassed in
accordance with the Sale Process Order, it is apparent that the prospective purchasers do not
believe the potential return on the Downsview Interest justifies the cost of repaying the DHI
Facility.
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[39] The Sale Process contemplated preserving the rights of Downsview by virtue of the
requirement that bids be submitted on two bases. However, this only becomes relevant if there is
value in the joint venture. In this case, the market has spoken. The market values the joint venture,
after taking into account the liabilities, at zero - regardless of the outcome of the Arbitration. As
such, there is no value to preserve for Downsview.

[40] The Foreign Representative urged this court to exercise its discretion and insert the
requested carveout. In my view, this would have the effect of overriding the approved Sale
Process. In other words, the Foreign Representative is attempting to achieve a result that is contrary
to the Downsview Decision, to which the Court of Appeal for Ontario denied leave to appeal. This
IS not an appropriate case in which to exercise such discretion.

[41] | see no supportable basis on which to disregard or disagree with the recommendations of
the Monitor. | accept the recommendations of the Monitor, as these recommendations take into
account the s. 36(3) CCAA factors as well as the Soundair principles. The Sales Process is
terminated. The Transaction is approved. The DHI Facility is deemed to be fully repaid and the
DHI Facility Charge and the UDPDI Administration Charge are discharged and released.

[42] The request of the Foreign Representative to grant approval of the Transaction while
expressly preserving Downsview’s residual rights to any value that may be determined in the
Avrbitration is denied.

[43] Inthe result, the motion of the Monitor is granted.

7, /’7
- N A
T et
Chief Justice G.B. Morawetz

Date: December 29, 2021
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Court File No. CV-22-00685084-0000

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
MATTAMY (DOWNSVIEW) LIMITED

Applicant
KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR OF URBANCORP DOWNSVIEW PARK
DEVELOPMENT INC. PURSUANT TO THE COMPANIES® CREDITORS ARRANGMENT
ACTR.S.C. 1985, C. C-36. AS AMENDED, GUY GISSIN, IN HIS CAPACITY AS THE

APPOINTED FUNCTIONARY AND FOREIGN REPRESENTATIVE OF URBANCORP INC.
BY ORDER OF THE DISTRICT COURT IN TEL AVIV-YAFO, ISREAL

Respondents

APPLICATION UNDER RULE 14.05(2) of the Rules of Civil Procedure, R.R.0. 1990, Reg.
194, and Section 46 of the Arbitration Act 1991, S.0. 1991, c. 17

AFFIDAVIT OF DAVID GEORGE

I, David George, of the City of Toronto, in the Province of Ontario, MAKE OATH AND

SAY:

1. I am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On
behalf of Mattamy (Downsview) Limited (“Mattamy”), [ was involved in the underlying
Arbitration and attended the hearing of the Arbitration on June 3, 2022. I swore four affidavits

for the Arbitration on May 6, 2022, May 20, 2022, June 15, 2022 and June 23, 2022. I confirm
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that my previous affidavits remain true and accurate and | adopt them for the purposes of this

Application.

2. The record that was before the Honourable Frank Newbould (the “Arbitrator”) is
included in a .Zip folder attached as Exhibit “A”. An index of the evidentiary record before the

Arbitrator is attached as Exhibit “B” and is also included in the .Zip folder.

The Agreement

3. Mattamy and the Respondent, Urbancorp Downsview Park Development Inc.
(“UDPDI”), entered into an Amended and Re-stated Co-Ownership Agreement dated July 30,

2013 (the “Agreement”). A copy of the Agreement is attached as Exhibit “C”.

4. The Agreement provides for the potential payment of consulting fees to UDPDI pursuant
to the requirements and terms of the Agreement. Consulting fees were to be paid as a percentage
of “Gross Receipts” received in connection with the sale of residential condominium units and as

defined in the Agreement.

o. “Gross Receipts” are defined in the Agreement as follows:

""Gross Receipts' means all cash revenues for any Accounting Period as
determined in accordance with ASPE, including without limitation,
proceeds from sale of all or any part of the Project Property (other than any
sale under the Purchase Agreement), recoveries from front-ending of
development charges items, revenues of a capital nature and proceeds from
any financing derived by or on behalf of the Co-Owners from the ownership
and operation of the Project Property and including: (1) all revenues
received from the sale of residential dwelling units, parking units or storage
units forming part of the Project; and (2) all rentals or other moneys earned
or received from the leasing of or dealing with the Project Property pursuant
to any lease, if applicable, including all amounts resulting from the
operation of maintenance, escalation, participation and overage clauses;
provided however, that the following items of Gross Receipts shall be
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included on a cash basis: (1) all amounts earned or received as recovery of
expenses or for services provided to any tenants or other Person with whom
the Co-Owners shall have an arrangement in respect of the Project Property;
(2) available insurance proceeds received with respect to the Project
Property (except to the extent that such proceeds are used to rectify or
correct the damage caused by an insured peril); (3) moneys received as a
result of expropriation or moneys received in contemplation thereof; and (4)
the sale of all or any part of the Project Property (other than any sale under
the Purchase Agreement), other than residential dwelling units, if
applicable.

6. On December 31, 2021, for good and valuable consideration, the Monitor transferred to
Mattamy all of UDPDTI’s interests in the project and all rights and obligations under the
Agreement, thereby removing UDPDI as a Co-Owner under the Agreement (the “Transfer

Date”).

7. After the Transfer Date, the Monitor and UDPDI (together, the “Claimants”), continued
to take the position that UDPDI remained entitled to the payment of consulting fees on Gross

Receipts received after the Transfer Date. Mattamy disagreed.

The Arbitration

8. On March 23, 2022, UDPDI delivered a Notice of Request to Arbitrate, which is attached

as Exhibit “D”.

9. On April 5, 2022, Mattamy delivered a Statement of Defence, which is attached as

Exhibit “E”.

10. The parties subsequently executed an arbitration agreement with the Arbitrator, which is

attached as Exhibit “F”.
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The June 3 Hearing

11. I attended the June 3, 2022 arbitration hearing. During the hearing, the Arbitrator raised
new issues respecting when Gross Receipts from the sale of residential condominium units are to

be considered received under the Agreement. Specifically, the Arbitrator asked:

(a) What ASPE accounting principles require for the sale of residential condominium

units;

(b) How the auditors on the project accounted for the sale of residential condominium

units; and

(c) The closing status for Block A and P units, including dates of actual and

anticipated closings.

12. Before the Arbitrator raised these new issues at the hearing, there was no dispute between
the parties as to when Gross Receipts were to be considered received. None of the parties took
the position that Gross Receipts for Phase 2 (Block A and P units) had been received prior to the
Transfer Date. The Claimants did not take the position in any of its materials before the
Arbitrator that Gross Receipts for Phase 2 had already been received. The Claimant’s Notice of
Request to Arbitrate specifically stated that those Gross Receipts were “expected” to be received

in the future:

[9] Phase 2 of the Project is almost complete with Gross Receipts for Phase
2 expected to total $305,858,775 in accordance with Mattamy’s calculation

13. If the Claimants had taken the position that Gross Receipts for the sale of Phase 2 units

had been received prior to the Transfer Date, Mattamy would have taken an entirely different
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approach to the Arbitration—it would have made different arguments, lead different evidence,
conducted cross-examinations differently and considered obtaining expert evidence from an
accountant specializing in the application of ASPE accounting principles to the sale of residential

condominium units.

14. There was no evidence in the record respecting the new issues raised by the Arbitrator.
The Arbitrator adjourned the hearing and directed the parties to deliver supplementary evidence

on the issues he raised for the first time at the hearing.

The June 15 Affidavit

15. On June 15, 2022, I swore a Further Supplementary Affidavit (the “June 15 Affidavit”).

A copy of the June 15 Affidavit with exhibits is attached as Exhibit “G”.

16.  Among other things, my June 15 Affidavit attached relevant portions of ASPE as well as
a handbook published by the Real Property Association of Canada (“REALPAC?”) entitled
“Recommended Accounting Practices for Real Estate Investment and Development Entities
Reporting in Accordance with ASPE” (the “Handbook”). The Handbook gives specific guidance

on how ASPE is to be applied to condominium units:

402.9.5. In Canada, the accounting for the sale of condominium units
demonstrates the practical application of the requirements for significant
acts of performance to be completed before revenue is recorded. Typically,
a unit purchaser arranges to make the purchase and occupy the unit long
before it is legally possible to obtain title because the declaration of the
condominium corporation has not been registered. The date the declaration
is registered is referred to as the date of final closing. However, unless there
is reason to believe that the declaration would not ultimately be obtained,
the sale is recorded once the purchaser has paid all amounts due on the
interim closing, has undertaken to assume a mortgage for the balance of the
purchase price, has the right to occupy the premises and has received an
undertaking from the developer to be assigned title in due course.
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17. The full Handbook excerpt included in my June 15 Affidavit is attached to this affidavit

as Exhibit “H”.

18. On June 15, 2022, Mattamy’s counsel provided the June 15 Affidavit to counsel for the

Claimants. A copy of that email is attached as Exhibit “I”.

19. On June 15, 2022, Mattamy’s counsel provided an update to the Arbitrator, advising that
Mattamy had provided the June 15 Affidavit to counsel to the Claimants. A copy of that email is

attached as Exhibit “J”.

20. On June 17, 2022, counsel to the Claimants provided comments on the June 15 Affidavit
and suggested deletions necessary to make the June 15 Affidavit an “agreed statement of facts”.
Counsel to the Claimants did not object to the inclusion of excerpts from the Handbook. A copy

of the June 17 email and enclosure are attached as Exhibit “K”.

21. On June 17, 2022, counsel to Mattamy provided the Arbitrator with an update, advising
that “counsel are discussing the affidavit and we anticipate being back to you early as possible

next week.” A copy of that email is attached as Exhibit “L”.

22. I am advised by counsel that, on June 20, 2022, there was a call between counsel to
discuss the comments provided by Claimants on the June 15 Affidavit. Following the call,
counsel exchanged emails on June 21 and 22, 2022 respecting the June 15 Affidavit, which are

attached as Exhibit “M”.

23. On June 22, 2022, counsel to Mattamy provided the Arbitrator with a further update and

advised him that the Claimants were objecting to the filing of the June 15 Affidavit. Counsel for
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Mattamy requested a case conference to “discuss next steps”. A copy of that email is attached as

Exhibit “N”.

24. A case conference with the Arbitrator was scheduled for June 27, 2022.

25. On June 22, 2022, the Arbitrator requested to review the June 15 Affidavit in advance of
the case conference. Counsel for Mattamy agreed that it would be appropriate for the Arbitrator

to review the affidavit. Counsel for Mattamy advised that “[1]f there is a maintained objection to
the affidavit being admitted in this arbitration, we will provide a motion record to support the

request”. A copy of that email exchange is attached as Exhibit “O”.

26. On the same day, counsel to the Claimants agreed that they had no issue with the
Arbitrator being provided with a copy of the June 15 Affidavit and proposed to also send the
Arbitrator the Claimants’ “mark-up” of the affidavit. A copy of that email is attached as Exhibit

“P”

The June 23 Affidavit

27. On June 23, 2022, I swore a revised Further Supplementary Affidavit accepting some of
the Claimant’s proposed changes (the “June 23 Affidavit”). A copy of the June 23 Affidavit is

attached as Exhibit “Q”.

28. On June 23, 2022, counsel to Mattamy sent a copy of the June 23 Affidavit to the

Arbitrator. A copy of that email is attached as Exhibit “R”.

29. On June 23, 2022, counsel to the Claimants sent a copy of their mark-up of the June 23

Affidavit to the Arbitrator. A copy of that email and enclosure is attached as Exhibit “S”.
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30.  On June 24, 2022, the Arbitrator wrote to counsel: “I am prepared to rule on what be
adduced by Mattamy. Do either have submissions to make before I do so? I see no point in a

formal motion.” A copy of that email is attached as Exhibit “T”.

31. On the same day, counsel to Mattamy responded:

Yes, we will have submissions to make. I understood we had the case
conference on Monday to discuss next steps about this.

It is important that we have the opportunity to ensure there is
evidence/agreement on what was agreed to at the hearing and make
submissions. I would respectfully suggest that we leave it to Monday to
discuss how that will be done.

32. A copy of that email is attached as Exhibit “U”.

33. The Arbitrator responded: “I want this over and not drag on. If there are submissions to
be made, I see no reason why they cannot be made on Monday.” A copy of that email is attached

as Exhibit «“V”,

34.  Later that day, after having been advised by the Arbitrator that he expected oral
submissions at the June 27 case conference, counsel to Mattamy advised that they intended to
deliver an Aide Memoire in advance of the case conference. A copy of that email chain is

attached as Exhibit “W?”.

35.  OnJune 27, 2022, counsel for Mattamy delivered an Aide Memoire by email. A copy of

that email and enclosure is attached as Exhibit “X”.

36.  The case conference was held by Zoom on June 27 at 4:00pm. I did not attend the case

conference.
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37.  lam advised by Tom Macintosh Zheng, a lawyer at Lax O’Sullivan Lisus Gottlieb LLP
who was in attendance at the case conference, that the Arbitrator orally ruled on which portions
of the June 23 Affidavit would be allowed into evidence. Among other deletions, the Arbitrator
struck any reference to the Handbook from the June 23 Affidavit. The Arbitrator did not provide
written reasons for his rulings and I am advised by Mr. Zheng that he disregarded the fact that
the Claimants did not object to the inclusion of the Handbook in evidence stating that, despite the

consent of the Claimants, he had a “mind of his own”.

38. One June 30, 2022, counsel for Mattamy delivered to the Arbitrator an amended June 23
Affidavit removing the portions of my June 23 Affidavit struck by the Arbitrator. A blackline
comparison was provided as well as brief supplementary submissions respecting the new

evidence. That email with enclosures is attached as Exhibit “Y”.

39. On July 5, 2022, counsel to the Claimants delivered supplementary responding

submissions. That email with enclosure is attached as Exhibit “Z”.

40. On July 6, 2022, the Arbitrator released his award. With respect to when Gross Receipts

are to be considered received under the Agreement, the Arbitrator held:

[18] I interpret the definition of Gross Receipts to not require that cash has
actually been received before being included in Gross Receipts. I agree with
Urbancorp that for the purposes of the Co-Ownership Agreement, revenues
to determine Urbancorp's entitlement to its 1.5% consulting fee are to be
treated as received when the units are sold, not when the sale proceeds are
actually collected.

41. A copy of the award is attached as Exhibit “AA”.
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Urbancorp Downsview Park Development Inc.

November 17, 2021
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THIS AGREEMENT is made as of the 17" day of November, 2021.
BETWEEN:

MATTAMY (DOWNSVIEW) LIMITED
(hereinafter referred to as the “Purchaser”)

AND:

URBANCORP DOWNSVIEW PARK
DEVELOPMENT INC. by KSV Restructuring
Inc., in its capacity as the Court-appointed monitor
of and not in its personal capacity

(hereinafter referred to as the “Seller”)

WHEREAS pursuant to an order of the Ontario Superior Court of Justice —
Commercial List (the “Court”) dated May 18, 2016, in proceedings bearing Court file number
CV-16-11389-00CL, KSV Restructuring Inc. was appointed the monitor (the “Monitor”) of
Urbancorp Downsview Park Development Inc. (“UDPDI”);

AND WHEREAS pursuant to an order of the Court dated June 30, 2021 (the
“Sale Process Order”) the sale process as defined and set out in the Monitor’s Forty-Fourth
Report to Court dated February 11, 2021 (the “Sale Process”) was approved,

AND WHERAS the Sale Process provided that if no letters of intent were
submitted at the phase 1 bid deadline, that the Monitor was entitled to bring a motion to
terminate the Sale Process and to convey the Downsview Interest (as defined in the Sale Process)
to Mattamy in full satisfaction of all obligations of UDPDI owing to Mattamy;

AND WHEREAS the Sale Process was commenced and no letters of intent were
received by the phase 1 bid deadline;

AND WHEREAS the Seller is prepared to sell to the Purchaser, and the
Purchaser is prepared to purchase from the Seller, the Purchased Assets (as defined herein) on
the terms and subject to the conditions set out herein;

NOW THEREFORE, for good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Seller and the Purchaser agree as follows:
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ARTICLE 1
INTERPRETATION

1.1 Defined Terms

For the purposes of this Agreement, unless the context otherwise requires, the
following terms shall have the respective meanings set out below and grammatical variations of
such terms shall have corresponding meanings:

“Assumed Contracts” means all contracts to which UDPDI is a party which relate in any

way to the Downsview Project including without limitation those contracts listed on
Schedule “A” hereto;

“Business Day” means any day, other than a Saturday or a Sunday, on which commercial
banks in Toronto, Ontario, are open for business during normal banking hours;

“Closing” means the closing of the transaction contemplated by this Agreement,
including the satisfaction of the Purchase Price and the delivery of the Closing
Documents on the Closing Date;

“Closing Date” means the day that is 5 days after the date on which the Court grants the
Sale Approval and Vesting Order (or such earlier day after the Court grants the Sale
Approval and Vesting Order that is agreed to by the parties), provided that if such day is
not a Business Day, then the Closing Date shall be the next following Business Day;

“Closing Date Payment” has the meaning set out in Section 2.4(a);

“Closing Deliveries” means the agreements, instruments and other documents to be
delivered by the Seller to the Purchaser pursuant to Section 3.2 and the agreements,
instruments, money and other documents to be delivered by the Purchaser to the Seller
pursuant to Section 3.3;

“Court” has the meaning set out in the Recitals to this Agreement;

“Encumbrance” means any encumbrance, lien, charge, hypothec, pledge, mortgage, title
retention agreement, security interest of any nature, adverse claim, exception, reservation,
easement, encroachment, servitude, restriction on use, right of occupation, any matter
capable of registration against title, option, right of first offer or refusal or similar right,
restriction on voting (in the case of any voting or equity interest), right of pre-emption or
privilege or any contract to create any of the foregoing;

“Excluded Assets” has the meaning set out in Section 2.2;
“Evidence of Release” has the meaning set out in Section 2.4;

“Governmental Authority” means any domestic or foreign government, including any
federal, provincial, state, territorial or municipal government and any government
department, body, ministry, agency, tribunal, commission, board, court, bureau or other
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authority exercising or purporting to exercise executive, legislative, judicial, regulatory or
administrative functions of, or pertaining to, government;

“HST” means all taxes payable under the Excise Tax Act (Canada), including goods and
services taxes and any harmonized sales taxes in applicable provinces, or under any
provincial legislation similar to the Excise Tax Act (Canada), and any reference to a
specific provision of the Excise Tax Act (Canada)or any such provincial legislation shall
refer to any successor provision thereto of like or similar effect;

“HST Undertaking and Indemnity” has the meaning set out in Section 2.6;
“Monitor” has the meaning set out in the Recitals hereto;

“Outside Date” means the day that is 30 days after the date of this Agreement or such
other date as agreed to by the Parties;

“Permitted Encumbrances” means all Encumbrances specifically listed in Schedule B
hereto;

“Proceeds” means all proceeds received by or owing to UDPDI or the Seller on account
of the Assumed Contracts or Share Certificates, and all funds in all UDPDI bank
accounts on Closing;

“Purchase Price” has the meaning set out in Section 2.2;

“Purchased Assets” means all of the right, title and interest of UDPDI in and to: (i) the
common shares in Downsview Homes Inc.; (ii) the Assumed Contracts; and (iii) all
Proceeds;

“Sale Approval and Vesting Order” means an order of the Court, in form and substance
satisfactory to the Seller and the Purchaser, acting reasonably, approving this Agreement
and vesting in and to the Purchaser the Purchased Assets, free and clear of and from any
and all Encumbrances other than Permitted Encumbrances;

“Sale Process” has the meaning set out in the Recitals hereto;
“Sale Process Costs” has the meaning set out in section 4.2(f);

“Share Certificates” means certificate CBC-1 representing 1020 Class B Common
Shares of Downsview Homes Inc.;

“UDPDI” has the meaning set out in the Recitals hereto; and

“UTMI” has the meaning set out in section 2.7.
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1.2 Currency

Unless otherwise indicated, all dollar amounts in this Agreement are expressed in
Canadian funds.

1.3 Sections and Headings

The division of this Agreement into Articles and Sections and the insertion of
headings are for convenience of reference only and shall not affect the interpretation of this
Agreement. Unless otherwise indicated, any reference in this Agreement to an Article, Section or
Schedule refers to the specified Article, Section or Schedule of or to this Agreement.

14 Number, Gender and Persons

In this Agreement, words importing the singular number only shall include the
plural and vice versa, words importing gender shall include all genders and words importing
persons shall include individuals, corporations, partnerships, associations, trusts, unincorporated
organizations, governmental bodies and other legal or business entities of any kind whatsoever.

1.5 Interpretation of Certain Non-Capitalized Terms

The word “including” means including without limitation.

1.6 Entire Agreement

This Agreement constitutes the entire agreement between the parties with respect
to the subject matter hereof and supersedes all prior agreements, understandings, negotiations
and discussions, whether written or oral. There are no conditions, covenants, agreements,
representations, warranties or other provisions, express or implied, collateral, statutory or
otherwise, relating to the subject matter hereof except as herein provided.

1.7 Time of Essence

Time shall be of the essence of this Agreement.

1.8 Severability

If any provision of this Agreement is determined by a court of competent
jurisdiction to be invalid, illegal or unenforceable in any respect, all other conditions and
provisions of this Agreement shall nevertheless remain in full force and effect so long as the
economic or legal substance of the transactions contemplated hereby is not affected in any
manner materially adverse to any party hereto. Upon such determination that any term or other
provision is invalid, illegal or incapable of being enforced, the parties hereto shall negotiate in
good faith to modify this Agreement so as to effect the original intent of the parties hereto as
closely as possible in an acceptable manner to the end that transactions contemplated hereby are
fulfilled to the extent possible.
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1.9 Applicable Law

This Agreement shall be construed, interpreted and enforced in accordance with,
and the respective rights and obligations of the parties shall be governed by, the laws of the
Province of Ontario and the federal laws of Canada applicable therein, and each party
irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts of such
province and all courts competent to hear appeals therefrom.

1.10 Schedules

The following Schedules are attached to and form part of this Agreement:

Schedule A - Assumed Contracts
Schedule B - Permitted Encumbrances
ARTICLE 2
PURCHASE AND SALE
2.1 Purchase and Sale

The Seller hereby agrees to sell the Purchased Assets to the Purchaser and the
Purchaser hereby agrees to purchase the Purchased Assets from the Seller in consideration of the
payment of the Purchase Price on the Closing Date, on the terms and subject to the conditions set
out in this Agreement.

2.2 Excluded Assets

The Seller shall not sell to the Purchaser and the Purchaser shall not purchase
from the Seller any assets other than the specifically enumerated Purchased Assets (collectively,
the “Excluded Assets”).

2.3 Purchase Price.

The purchase price (the “Purchase Price”) payable by the Purchaser to the Seller
for the Purchased Assets shall be the amount of all obligations owing by UDPDI to the Purchaser
on Closing plus the Sale Process Costs plus applicable taxes.

2.4 Satisfaction of Purchase Price

The Purchase Price shall be satisfied on Closing as follows:

(a) the Purchaser providing evidence to the Seller of the release of all obligations
owing by UDPDI to Mattamy (“Evidence of Release”);

(b) the Purchaser paying the Sale Process Costs to the Monitor; and

(©) the assumption of the Assumed Contracts.
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2.5 Allocation of Purchase Price

The Seller and the Purchaser, each acting reasonably, shall attempt to agree on a
mutually acceptable allocation of the Purchase Price among the Purchased Assets. If the Seller
and the Purchaser fail to agree upon such allocation prior to Closing, the Seller and the Purchaser
shall each make their own allocations.

2.6 Registration and Transfer Taxes

(a) The Seller and the Purchaser shall each be responsible for the costs of their
respective solicitors. The Purchaser shall be responsible if applicable, for all sales taxes and HST
payable in connection with the sale and transfer of the Purchased Assets pursuant to this
Agreement. The Seller shall be responsible for registration fees payable, if any, in connection
with the discharges of any Encumbrances that are not Permitted Encumbrances.

(b) With respect to HST, the parties agree that the Seller shall not collect HST from
the Purchaser in connection with transfer of the Purchased Assets if, on the Closing Date, the
Purchaser delivers to the Seller (i) a certificate of the Purchaser setting out the registration
number of the Purchaser for HST purposes, and (ii) an undertaking by the Purchaser to pay all
applicable HST in connection with the transaction contemplated by this Agreement and an
indemnity by the Purchaser whereby the Purchaser agrees to indemnify and hold the Seller
harmless from and against any and all Losses that may be suffered or incurred, directly or
indirectly, by the Seller or may become payable by the Seller arising from or in respect of any
failure by the Purchaser to register for the purposes of the HST imposed under the Excise Tax
Act (Canada) or to perform its obligations under such Act in connection with the transaction
contemplated by this Agreement (collectively, the “HST Undertaking and Indemnity”).

2.7 Urbancorp Consulting Fee Claim

The Seller takes the position that Urbancorp Toronto Management Inc. (“UTMI”)
is entitled to receive amounts in respect of the Urbancorp Consulting Fee as defined in and
pursuant to the terms of the Amended and Restated Co-Ownership Agreement dated July 30,
2013 entered into between, among others, the Purchaser and Seller. Without prejudice to the
Purchaser’s position that neither the Seller nor UTMI are entitled to the payment of any amounts
in respect of the Urbancorp Consulting Fee, the Purchaser acknowledges that no consideration is
being paid to UTMI in respect of the Urbancorp Consulting Fee and as such UTMI retains
whatever rights it may have, if any, to recover such amounts.

ARTICLE 3
CLOSING AND CLOSING CONDITIONS

3.1 Transfer

Subject to compliance with the terms and conditions hereof, the transfer of
possession of the Purchased Assets shall be deemed to take effect, and Closing shall be deemed
to have occurred, upon the delivery of the Monitor’s Certificate pursuant to the Sale Approval
and Vesting Order (and as defined therein).
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Closing Deliveries by Seller

On or before the Closing Date, subject to the provisions of this Agreement, the

Seller shall execute (as applicable) and deliver to the Purchaser:

(a)
(b)
(c)

(d)
(e)

®

33

a receipt for the satisfaction of the Purchase Price;
the Proceeds, if any;

a copy of the issued and entered Sale Approval and Vesting Order, together with
the Monitor’s Certificate, as referenced therein;

the original Share Certificates endorsed in favour of the Purchaser;

a certified copy of the resolution of the board of directors of Downsview Homes
Inc. authorizing the Purchaser as a registered shareholder of Downsview Homes
Inc. and directing the recording thereof in the shareholder register of Downsview
Homes Inc. upon delivery of the Monitor’s Certificate to the Purchaser; and

any other documents required pursuant to this Agreement in form and substance
satisfactory to the Purchaser and the Seller, each acting reasonably.

Closing Deliveries by the Purchaser

On or before the Closing Date, subject to the provisions of this Agreement, the

Purchaser shall execute (as applicable) and deliver to the Seller:

(a)
(b)
(c)
(d)

(e)

34

the Evidence of Release;
an assumption of the liabilities arising under the Assumed Contracts;
the HST Undertaking and Indemnity;

a certificate of the Purchaser certifying that all of the representations and
warranties of the Purchaser contained in this Agreement are true and correct as if
made as of the Closing Date; and

any other documents required pursuant to this Agreement in form and substance
satisfactory to the Purchaser and the Seller, each acting reasonably.

Further Assurances

Each party to this Agreement covenants and agrees that it will at all times after

the Closing Date, at the expense of the requesting party, promptly execute and deliver all such
documents, including, without limitation, all such additional conveyances, transfers, consents
and other assurances and do all such other acts and things as the other party, acting reasonably,
may from time to time request be executed or done in order to better evidence or perfect or
effectuate any provision of this Agreement or of any agreement or other document executed
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pursuant to this Agreement or any of the respective obligations intended to be created hereby or
thereby.

ARTICLE 4
CONDITIONS

4.1 Conditions of Closing in Favour of the Purchaser

The sale and purchase of the Purchased Assets is subject to the following terms
and conditions for the exclusive benefit of the Purchaser, to be performed or fulfilled at or prior
to Closing (or such earlier date as may be specified below):

(a) Covenants. All of the terms, covenants and conditions of this Agreement to be
complied with or performed by the Seller on or before the Closing shall have been
complied with or performed in all material respects;

(b) Sale Approval and Vesting Order. (i) on or before the Outside Date, the Seller
shall have obtained the Sale Approval and Vesting Order; and (ii) on Closing, the
Sale Approval and Vesting Order shall not have been stayed, varied in any
material respect or set aside;

(c) No Action or Proceeding. No legal or regulatory action or proceeding shall be
pending or threatened by any Governmental Authority to enjoin, restrict or
prohibit the purchase and sale of the Purchased Assets contemplated hereby;

(d) Injunctions. There shall be in effect no injunction against closing the transactions
contemplated by this Agreement entered by a court of competent jurisdiction;

(e) No Material Damage. No material damage by fire or other hazard to the whole or
any material part of the Property shall have occurred prior to Closing; and

() Documents. The Seller shall have delivered the documents referred to in
Section 3.2.

If any of the conditions contained in this Section 4.1 shall not be performed or
fulfilled on or prior to the Closing (or such other time specified in this Section 4.1) to the
satisfaction of the Purchaser, acting reasonably, or otherwise waived by the Purchaser, the
Purchaser may, by notice to the Seller, terminate this Agreement and the obligations of the Seller
and the Purchaser under this Agreement shall be terminated. Any condition contained in this
Section 4.1 may be waived in whole or in part by the Purchaser.

4.2 Conditions of Closing in Favour of the Seller

The sale and purchase of the Purchased Assets is subject to the following terms
and conditions for the exclusive benefit of the Seller, to be performed or fulfilled at or prior to
Closing (or such earlier date as may be specified below):
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(b)

(©)

(d)

(e)

®
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Representations and Warranties. On Closing, the representations and warranties
of the Purchaser contained in this Agreement shall be true and correct as if made
as of the Closing Date;

Covenants. All of the terms, covenants and conditions of this Agreement to be
complied with or performed by the Purchaser on or before the Closing shall have
been complied with or performed in all material respects;

No Action or Proceeding. No legal or regulatory action or proceeding shall be
pending or threatened by any Governmental Authority to enjoin, restrict or
prohibit the purchase and sale of the Purchased Assets contemplated hereby;

Injunctions. There shall be in effect no injunction against closing the transactions
contemplated by this Agreement entered by a court of competent jurisdiction;

Sale Approval and Vesting Order. (i) on or before the Outside Date, the Seller
shall have obtained the Sale Approval and Vesting Order; and (ii) on Closing, the
Sale Approval and Vesting Order shall not have been stayed, varied in any
material respect or set aside); and

Sale Process Costs. The Purchaser shall have delivered to the Seller a payment in
the amount of $381,000, being an amount necessary to fund the Monitor’s fees
and costs to conduct the Sale Process, including the cost of its legal counsel,
together with an additional amount to fund the costs of seeking the Sale Approval
and Vesting Order plus any applicable taxes (the “Sale Process Costs™);

Documents. The Purchaser shall have made the payments and delivered the
documents referred to in Section 3.3.

If any of the conditions contained in Sections 4.2(a), 4.2(b), 4.2(f) or 4.2(g) shall

not be performed or fulfilled on or prior to the Closing to the satisfaction of the Seller, acting
reasonably, the Seller may, by notice to the Purchaser, terminate this Agreement and the
obligations of the Seller and the Purchaser under this Agreement shall be terminated, without
prejudice to any rights or remedies that the Seller may have in connection with such failure to
perform or fulfill. If any of the conditions contained in this Section 4.2, other than the conditions
contained in Sections 4.2(a), 4.2(b) 4.2(f) or 4.2(g), shall not be performed or fulfilled on or prior
to the Closing (or such other time specified in this Section 4.2) to the satisfaction of the Seller,
acting reasonably, the Seller may, by notice to the Purchaser, terminate this Agreement and the
obligations of the Seller and the Purchaser under this Agreement shall be terminated. Any
condition contained in this Section 4.2 may be waived in whole or in part by the Seller.
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ARTICLE 5
REPRESENTATIONS AND WARRANTIES

Representations and Warranties of the Seller

The Seller represents and warrants to and in favour of the Purchaser that, as of the

date of this Agreement:

(a)

(b)

5.2

the Seller is not a non-resident of Canada within the meaning of Section 116 of
the Income Tax Act (Canada); and

subject to the satisfaction of the conditions in Section 4.2(e), it will on Closing
have the necessary corporate power, authority and capacity to enter into this
Agreement and to carry out the transaction contemplated by this Agreement on
the terms and subject to the conditions set out in this Agreement.

Representations and Warranties of the Purchaser

The Purchaser represents and warrants to and in favour of the Seller that, as of the

date of this Agreement:

(a)

(b)

(©)

(d)
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the Purchaser is validly existing under the laws of the Canada and has the
necessary corporate power, authority and capacity to enter into this Agreement
and to carry out the transaction contemplated by this Agreement on the terms and
subject to the conditions set out in this Agreement;

this Agreement has been duly authorized, executed and delivered by the Purchaser
and is a legal, valid and binding obligation of the Purchaser, enforceable against
the Purchaser by the Seller in accordance with its terms, except as enforcement
may be limited by bankruptcy, insolvency and other laws affecting the rights of
creditors generally and except that equitable remedies may be granted only in the
discretion of a court of competent jurisdiction;

the execution and delivery of this Agreement by the Purchaser and the
consummation of the transactions herein provided for will not result in the
violation of, or constitute a default under, or conflict with or cause the
acceleration of any obligation of the Purchaser under: (a) any contract to which
the Purchaser is a party or by which it is bound; (b)any provision of the
constating documents or by-laws or resolutions of the board of directors (or any
committee thereof) or shareholders of the Purchaser; (c¢) any judgment, decree,
order or award of any court, governmental body or arbitrator having jurisdiction
over the Purchaser; or (d) any applicable law, statute, ordinance, regulation or
rule;

there is no requirement for the Purchaser to make any filing with, give any notice
to or obtain any licence, permit, certificate, registration, authorization, consent or
approval of, any Governmental Authority as a condition to the lawful
consummation of the transactions contemplated by this Agreement;
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(e) the proposed transaction is not subject to review under the Investment Canada
Act; and

() the Purchaser is a registrant for purposes of Part IX of the Excise Tax Act
(Canada) whose registration number is 89975 4055 RT 0282.

5.3 Survival

The representations, warranties and certifications of the Seller and the Purchaser
contained in this Agreement and in any Closing Deliveries shall merge on Closing and not
survive following Closing.

ARTICLE 6
AS IS, WHERE IS SALE

6.1 “As is, Where is”

The Purchaser acknowledges that the Seller is selling the Purchased Assets on an
“as 1s, where is” basis as they shall exist on the Closing Date and that, as of the date of this
Agreement, the Purchaser has completed all of its due diligence in respect of the transaction
contemplated by this Agreement and has satisfied itself in all respects as to the Purchased Assets.
Any information provided by the Seller to the Purchaser describing the Purchased Assets has
been prepared solely for the convenience of prospective purchasers and is not warranted to be
complete, accurate or correct. Unless specifically stated in this Agreement, no representation,
warranty, covenant or condition, whether statutory, express or implied, oral or written, legal,
equitable, conventional, collateral or otherwise is being given in this Agreement or in any
instrument furnished in connection with this Agreement as to title, outstanding liens,
Encumbrances, description, merchantability, value, suitability or marketability thereof or in
respect of any other matter or thing whatsoever including, without limitation, the respective
rights, titles and interests of the Seller, if any, therein. The Purchaser shall be deemed to have
relied entirely on its own inspection and investigation in proceeding with the transactions
contemplated hereunder.

ARTICLE 7
MISCELLANEOUS

7.1 Notices

(a) Any notice or other communication required or permitted to be given hereunder
shall be in writing and shall be delivered in person, transmitted by telecopy, e-mail, or similar
means of recorded electronic communication or sent by registered mail, charges prepaid,
addressed as follows:

(1)  ifto the Seller:
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KSV Restructuring Inc.
150 King Street, Suite 2308
Toronto, Ontario M5H 1J9

Attention: Bobby Kofman/Noah Goldstein
Telecopier No.: 416.932.6266
E-Mail: bkofman@ksvadvisory.com, and

ngoldstein@ksvadvirory.com
with a copy to, which copy shall not constitute notice:

Davies Ward Phillips & Vineberg LLP
155 Wellington Street West
Toronto, ON M5V 3J7

Attention: Robin B. Schwill
Telecopier No.: 416.863.0871
E-Mail: rschwill@dwpv.com

(i)  ifto the Purchaser:

Mattamy (Downsview) Limited
66 Wellington Street West,

TD Bank Tower, suite 5500
P.O. Box 97

Toronto, ON M5K 1G8

Attention: David George

E-Mail: David.George@mattamycorp.com
with a copy to, which copy shall not constitute notice:
Cassels Brock & Blackwell LLP

Suite 2100, Scotia Plaza, 40 King Street West

Toronto, ON M5H 3C2

Attention: Jane Dietrich
E-Mail: jdietrich@cassels.com

Any such notice or other communication shall be deemed to have been given and
received on the day on which it was delivered or transmitted (or, if such day is not a Business
Day or if delivery or transmission is made on a Business Day after 5:00 p.m. at the place of
receipt, then on the next following Business Day) or, if mailed, on the third Business Day
following the date of mailing; provided, however, that if at the time of mailing or within three
Business Days thereafter there is or occurs a labour dispute or other event which might
reasonably be expected to disrupt the delivery of documents by mail, any notice or other
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communication hereunder shall be delivered or transmitted by means of recorded electronic
communication as aforesaid.

Either party may at any time change its address for service from time to time by
giving notice to the other party in accordance with this Section 7.1.

7.2 Enurement and Assienment

This Agreement shall enure to the benefit of and shall be binding on and
enforceable by the parties and, where the context so permits, their respective successors and
permitted assigns. Neither party may assign any of its rights or obligations under this Agreement
without the prior written consent of the other party, which consent may be unreasonably
withheld or delayed. No assignment by the Purchaser shall relieve the Purchaser from any of its
obligations hereunder.

7.3 Amendment and Waivers

No amendment or waiver of any provision of this Agreement shall be binding on
either party unless consented by such party in a writing specifically referencing the provision
waived.

7.4 Counterparts

This Agreement and all documents contemplated by or delivered under or in
connection with this Agreement may be executed and delivered in any number of counterparts,
with the same effect as if all parties had signed and delivered the same document, and all
counterparts shall be construed together to be an original and will constitute one and the same
agreement.
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IN WITNESS WHEREOF this Agreement has been executed by the parties on the date first
written above.

MATTAMY (DOWNSVIEW)
LIMITED

e——

Ngme: David George
Title:  vVice-President and Secretary

by

KSV RESTRUCTURING INC,, IN ITS
CAPACITY AS THE COURT-
APPOINTED MONITOR OF
URBANCORP DOWNSVIEW PARK
DEVELOPMENT INC., AND NOT IN
ITS PERSONAL CAPACITY

by

Name: Noah Goldstein
Title: Managing Director
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SCHEDULE A

ASSUMED CONTRACTS

1. Purchase Agreement, dated July 30, 2013

2. Assignment and Assumption of PDP Agreement of Purchase and Sale (Lots) with PDP
consent, dated July 30, 2013

3. Assignment and Assumption of PDP Agreement of Purchase and Sale (Blocks) with PDP
consent, dated July 30, 2013

4. Co-Ownership Agreement, dated July 30, 2013, as amended including by Amending
Agreement dated April 23, 2014

5. Security Agreement dated July 30, 2013

6. Payment and Profit Distribution Agreement dated July 30, 2013, as amended by
Amending Agreement dated April 23, 2014

7. Minutes of Settlement dated April 23, 2014
8. Co-Owner Rearrangement Agreement dated November 14, 2014
0. Promissory Note in favour of Mattamy ($4,500,000) dated November 14, 2014

10.  Shareholders Agreement dated June 3, 2015, as amended including by amending
agreements dated June 29, 2015, July 13, 2015, July 22, 2015, and November 15, 2015

11.  Share Pledge Agreement dated June 3, 2015
12. Promissory Note from DHI ($4,500,000) dated June 3, 2015, as assigned to Mattamy
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SCHEDULE B

PERMITTED ENCUMBRANCES
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Court File No. CV-16-11389-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE ) WEDNESDAY, THE 29th
)

CHIEF JUSTICE GEOFFREY B. ) DAY OF DECEMBER, 2021

MORAWETZ

IN THE MATTER OF THE COMPANIES' CREDITORS

SRR, ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
i @] {2 AND IN THE MATTER OF A PLAN OF COMPROMISE OR
%5 s  ARRANGEMENT  OF  URBANCORP  TORONTO

KA MANAGEMENT INC., URBANCORP (ST. CLAIR VILLAGE)

W

INC., URBANCORP (PATRICIA) INC., URBANCORP
(MALLOW) INC., URBANCORP (LAWRENCE) INC.,
URBANCORP DOWNSVIEW PARK DEVELOPMENT INC.,
URBANCORP (952 QUEEN WEST) INC., KING
RESIDENTIAL INC., URBANCORP 60 ST. CLAIR INC.,
HIGH RES. INC., BRIDGE ON KING INC. (Collectively the
“Applicants”) AND THE AFFILIATED ENTITIES LISTED IN
SCHEDULE “A” HERETO

APPROVAL AND VESTING ORDER

THIS MOTION, made by KSV Restructuring Inc. (formerly KSV Kofman Inc.) in its
capacity as the Court-appointed Monitor (the “Monitor”) of the Applicants and the
affiliated entities listed on Schedule “A” (collectively, the “CCAA Entities”, and each
individually a “CCAA Entity”) for an order approving the sale transaction (the
“Transaction”) contemplated by an agreement of purchase and sale (the “Sale
Agreement”) between the Monitor, as vendor, and Mattamy (Downsview) Limited, as
purchaser (the “Purchaser”) dated November 17, 2021 and appended to the Forty-Ninth
Report of the Monitor dated November 17, 2021 (the “Report”), and vesting in the

Purchaser, Urbancorp Downsview Park Development Inc.’s (“Downsview”) right, title and
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interest in and to the Purchased Assets (as defined in the Sale Agreement), was heard

on December 7, 2021 by judicial videoconference via Zoom due to the COVID-19

pandemic.

ON READING the Report and on hearing the submissions of counsel for the

Monitor, counsel for the Purchaser, counsel to the Foreign Representative, and no one

appearing for any other person on the service list, although properly served:

1.

THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record in support of this Motion and the Report is hereby abridged and
validated so that this Motion is properly returnable today and hereby dispenses
with further service thereof.

THIS COURT ORDERS AND DECLARES that unless otherwise indicated herein,
capitalized words and terms have the meanings given to them in the Sale

Agreement.

THIS COURT ORDERS AND DECLARES that the Sale Process in respect of the
Downsview Interest, as defined and approved pursuant to the Order of the
Honourable Chief Justice Morawetz dated June 30, 2021 (the “Sale Process

Order”) be and is hereby terminated.

THIS COURT ORDERS AND DECLARES that the Transaction is hereby
approved, and the execution of the Sale Agreement by the Monitor for and on
behalf of Downsview is hereby authorized and approved, with such minor
amendments as the Monitor may deem necessary. The Monitor is hereby
authorized and directed to take such additional steps and execute such additional
documents as may be necessary or desirable for the completion of the Transaction

and for the conveyance of the Purchased Assets to the Purchaser.

THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor’s
certificate to the Purchaser substantially in the form attached as Schedule “B”
hereto (the “Monitor’s Certificate”), all of Downsview’s right, title and interest in
and to the Purchased Assets shall vest absolutely in the Purchaser, free and clear
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of and from any and all security interests (whether contractual, statutory, or
otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual,
statutory, or otherwise), liens, executions, levies, charges, or other financial or
monetary claims, whether or not they have attached or been perfected, registered
or filed and whether secured, unsecured or otherwise (collectively, the “Claims”)
including, without limiting the generality of the foregoing: (i) any encumbrances or
charges created by any Order in these proceedings; and (ii) all charges, security
interests or claims evidenced by registrations pursuant to the Personal Property
Security Act (Ontario) or any other personal property registry system; (all of which
are collectively referred to as the “Encumbrances”,) and, for greater certainty, this
Court orders that all of the Encumbrances affecting or relating to the Purchased

Assets are hereby expunged and discharged as against the Purchased Assets.

6. THIS COURT ORDERS AND DECLARES that conditional and with effect upon
the delivery of the Monitor's Certificate, the credit facility in the amount of
$11,000,000.00 (the “DHI Facility”) made available to Downsview by the
Purchaser pursuant to the terms of a single advance credit facility term sheet as
approved by Order of this Court dated June 15, 2016 (the “DIP Order”), and as
amended by further Order of this Court dated November 9, 2020 (the “DIP
Amendment Order”) shall be deemed to be fully and indefeasibly repaid.

7. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy

of the Monitor’s Certificate, forthwith after delivery thereof.
8. THIS COURT ORDERS that, notwithstanding:

a) the pendency of these proceedings;

b) any applications for a bankruptcy order now or hereafter issued pursuant to
the Bankruptcy and Insolvency Act (Canada) in respect of Downsview and
any bankruptcy order issued pursuant to any such applications; and

c) any assignment in bankruptcy made in respect of Downsview;

d) the vesting of the Purchased Assets in the Purchaser pursuant to this Order
shall be binding on any trustee in bankruptcy that may be appointed in
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respect of Downsview and shall not be void or voidable by creditors of
Downsview, nor shall it constitute nor be deemed to be a fraudulent
preference, assignment, fraudulent conveyance, transfer at undervalue, or
other reviewable transaction under the Bankruptcy and Insolvency Act
(Canada) or any other applicable federal or provincial legislation, nor shall
it constitute oppressive or unfairly prejudicial conduct pursuant to any
applicable federal or provincial legislation.

THIS COURT ORDERS that this Order is made without prejudice to any
procedural or substantive right or position of UTMI with respect to its claim for

entitlement to the Management Fees (as defined in the Report).

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United
States to give effect to this Order and to assist the Monitor and its agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and
administrative bodies are hereby respectfully requested to make such orders and
to provide such assistance to the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order or to assist the Monitor and its

agents in carrying out the terms of this Order.

P,

Chief Justice G.B. Morawetz
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The Honourable Frank J.C. Newbould, Q.C.

2.

2.1

IN THE MATTER OF AN ARBITRATION

BETWEEN

KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR (THE “MONITOR”) OF
URBANCORP DOWNSVIEW PARK DEVELOPMENT INC.
(“UDPDI”) AND URBANCORP TORONTO MANAGEMENT
INC. (“UTMI”) PURSUANT TO THE COMPANIES’
ARRANGEMENT ACT, R.S.C. 1985, C. C-36, AS AMENDED

-and-

GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED
FUNCTIONARY AND FOREIGN REPRESENTATIVE OF
URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT
COURT IN TEL AVIV-YAFO, ISRAEL (THE “ISRAELI
FUNCTIONARY?™)

-and-

TERMS OF APPOINTMENT OF

THE HON. FRANK J.C. NEWBOULD, Q.C. AS ARBITRATOR

Agreement to Arbitrate Dispute

Conduct of the Arbitration

Newbould Dispute Resolution Inc.
Bay Adelaide Centre, 333 Bay Street, Suite 900, Toronto, ON M5H 2R2

122

Claimants

MATTAMY (DOWNSVIEW) LIMITED and DOWNSVIEW HOMES INC.

Respondents

The parties have agreed to appoint the Honourable Frank J.C. Newbould Q.C. of
Newbould Dispute Resolution Inc. (the “Arbitrator”) to serve as sole arbitrator of their
dispute.

All adjudicative functions will be performed personally, exclusively and confidentially
by the Arbitrator. The Arbitrator has agreed to act as sole arbitrator of the parties’ dispute
and confirms that he is able to act independently and impartially in this matter.

Telephone 416-848-0203 Mobile 647-409-4051 Email: fnewbould@arbitrationplace.com
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2.2 The Arbitrator is not aware of any circumstances that may give rise to a reasonable
apprehension of bias or a conflict of interest. Each of the parties waive any right to
challenge the independence or impartiality of the Arbitrator or the validity or
enforceability of any award, order or ruling made by the Arbitrator in respect of this
arbitration on any other circumstance known to the parties or their counsel prior to the
execution of these Terms of Appointment.

2.3 Any notes, records, or statements of the Arbitrator while sitting as arbitrator shall be
confidential and protected from disclosure for all purposes. Further, unless the parties
agree otherwise, all documents, transcripts and other materials and information disclosed
during the arbitration will be held in confidence and used only for the purposes of the
arbitration.

2.4 The arbitration shall be conducted in accordance with the agreement of the parties, and
any mandatory requirements prescribed by law. The parties shall advise the Arbitrator as
to the matters on which they have agreed respecting the conduct of the Arbitration. The
Arbitrator shall provide directions, initially and from time to time, as to procedural
matters on which the parties are not in agreement.

2.5 The Arbitrator will have all of the powers of a Superior Court Judge under the Ontario
Courts of Justice Act unless otherwise agreed by the parties.

2.6 The arbitration may be administered with the assistance of an Arbitrator’s assistant from
Arhitration Place. This will be discussed in advance of the hearing.

3. Section 3.1 Final Decision

The award of the Arbitrator shall be final and binding and shall be the sole and exclusive
remedy between the Parties regarding any claims presented to the Arbitrator (the "Award").
Judgment upon the Award rendered by the Arbitrator may be enforced by any court having
jurisdiction.

4. Financial Terms

4.1 The Arbitrator’s fees and accounts shall be paid equally by each party to the arbitration.
The parties, however, are jointly and severally liable to the Arbitrator for the satisfaction
of all financial terms set out in these Terms of Appointment.

4.2 The Arbitrator’s Fees, expenses and deposits shall be paid to Newbould Dispute
Resolution Inc.

4.3 The Arbitrator shall be compensated at a daily rate of $9,000 plus applicable taxes for
scheduled hearing days and at an hourly rate of $850 plus applicable taxes for preparatory
work and award writing.

Newbould Dispute Resolution Inc.
Bay Adelaide Centre, 333 Bay Street, Suite 900, Toronto, ON MsH 2R2
Telephone 416-848-0203 Mobile 647-409-4051 Email: fnewbould@arbitrationplace.com
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4.4 The Arbitrator’s hourly rate shall be held until December 31, 2022, after which time the
Arbitrator shall be entitled to review and adjust the hourly rate in respect of work done
thereafter, with reasonable notice to the parties.

4.5 An initial deposit of $45,000 is payable at this time to secure payment of fees and
disbursements, to be paid by the Monitor as to one-half and by the Respondents as to one-
half to Newbould Dispute Resolution Inc.

4.6 Further deposits may be required on at least 14-days’ notice to the parties. Any such
deposit shall be based on a reasonable estimate of the time required by the Arbitrator to
prepare for the next stage of the proceeding, or to complete the matter if it is approaching
completion.

4.7 All deposits shall be applied on account of the Arbitrator’s fees and expenses, as rendered.
Deposits held by the Arbitrator shall not accrue any interest, and any unused deposits held
by the Arbitrator at the conclusion of the arbitration shall be returned to the parties, in the
proportions received from the parties.

4.8 The deposit requirements outlined above may be satisfied by one or more parties on behalf
of the other party (or parties) subject to any costs award which the Arbitrator may make
at the conclusion of the Arbitration.

4.9 The parties shall be responsible for payment of the Arbitrator’s reasonable disbursements
and other out-of-pocket expenses incurred in connection with this arbitration, including
all applicable taxes. The Arbitrator may invoice the parties for such disbursements and
expenses on an as-needed basis.

4.10 The parties shall be responsible for arranging and paying for all necessary hearing room
facilities and ancillary services, including all technology, videoconferencing equipment,
translation services (where necessary), reporting, and transcripts.

4.11 This agreement is without prejudice to any existing right of any of the parties to claim an
award for reimbursement by the other parties of all or any part of the amounts paid
pursuant to this agreement.

4.12 The Arbitrator may retain administrative or legal assistance, including the services of an
arbitral tribunal secretary and, subject to the consent and agreement of the parties, such
assistance will be paid for by the parties.

4.13 The Arbitrator’s remuneration and expenses must be paid in full before the delivery to the
Parties of a final award. If any deposit is not paid as required by this agreement or an
invoice unpaid, the Arbitrator may suspend work until the payment as required is made.

Newbould Dispute Resolution Inc.
Bay Adelaide Centre, 333 Bay Street, Suite 900, Toronto, ON M5H 2R2
Telephone 416-848-0203 Mobile 647-409-4051 Email: fnewbould@arbitrationplace.com
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4.14 Hearing days are reserved by the Arbitrator once agreed upon by Counsel and the
Arbitrator. In the event of cancellation of any hearing days on 60 to 31 days before the
hearing date, a cancellation fee equal to 50% of the value of the reserved hearing time
shall be paid. If such days are cancelled on less than 31 days’ notice, a cancellation fee of
100% of the value of the reserved hearing time shall be paid.

4.15 If the Arbitrator is able to refill his diary with new ADR commitments for the dates
otherwise cancelled or postponed, the parties shall be given credit for those new
commitments against the sums which would otherwise be payable as set out above.
Depending on the circumstances of the adjournment or cancellation of any hearing days,
the Arbitrator may in its absolute discretion reduce or cancel the amount of any
cancellation fee which may otherwise be payable.

5. Relationship with Thornton Grout Finnigan LLP

5.1 The Arbitrator is counsel to the law firm of Thornton Grout Finnigan LLP (TGF).
However, the Arbitrator will be solely responsible for the conduct of the arbitration. He
will establish a confidentiality wall around himself and anyone working with him and will
not communicate any information received in the arbitration to anyone outside the wall.

5.2 The parties to the arbitration agree that TGF is not in a solicitor-client relationship with
any of the parties in respect of this arbitration and, among other things, may act for or
against any parties to the arbitration in matters unrelated to the arbitration. However, the
Arbitrator or those working with him at TGF will not have any involvement in any such
retainer. The parties also agree that if TGF decides to represent a party herein or another
client against the parties herein in any circumstances, TGF will not be obliged to inform
either party. The parties agree not to challenge the independence of the Arbitrator on the
basis of any such retainer. For greater certainty, any duties of confidentiality or loyalty
that TGF may owe to the parties outside of this arbitration shall continue to apply.

6. Arbitrator’s Indemnity and Release

6.1 The Arbitrator shall be entitled to the same immunity from claims and legal proceedings
as a Judge of the Ontario Superior Court of Justice.

6.2 Neither Frank J.C. Newbould, Q.C. nor Newbould Dispute Resolution Services Inc. shall
be liable to the parties, their counsel, solicitors, witnesses or advisors for any act of
omission or commission in respect of the hearing, the award, the reasons or in any other
respect in or about the hearing and the arbitration process.

6.3 In consideration of the arbitrator agreeing to serve as Arbitrator, the parties hereby release
the arbitrator from any claim or cause of action relating to or arising out of this arbitration,
now or hereafter, save for conscious and deliberate wrongdoing shown by the arbitrator.

Newbould Dispute Resolution Inc.
Bay Adelaide Centre, 333 Bay Street, Suite 9oo, Toronto, ON M5H 2R2
Telephone 416-848-0203 Mobile 647-409-4051 Email: fnewbould@arbitrationplace.com
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6.4 The Arbitrator, whether in office or functus officio, shall not be a party to or a witness in
any proceeding, whatsoever or wherever commenced, relating to or arising from this
arbitration. If any such action or proceeding is taken, whether by the parties or by any
third party, the parties agree, jointly and severally, to indemnify and hold harmless the
Arbitrator in respect of all costs, including legal costs, liabilities or expenses.

7. Confidentiality

All information disclosed by any other Party in the Arbitration shall be treated by all other
Parties, including their respective officers and directors, and by the Arbitrator, as
confidential and shall be used solely for the purposes of the Arbitration and not for any
other or improper purpose. The Parties agree further that for the purposes of this
Arbitration, they shall conduct themselves in accordance with, abide by, adopt and be
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Ontario Rules
of Civil Procedure, R.R.O. 1990, Reg. 194. The foregoing shall not apply to information
which is not deemed to be confidential information in accordance with Section 3 of the
Non-Disclosure Agreement between the Israeli Functionary and Mattamy, dated
November 16, 2017.

The Monitor and the Israeli Functionary shall be at liberty to publicly disclose the outcome
of the Arbitration to the Ontario Superior Court of Justice — Commercial List in the
CCAA proceedings and the Israeli District Court in Tel Aviv-Yafo and, on 7 days’ notice
to Mattamy, shall be entitled to file a copy of the Award, redacted for any project
confidential information, with the Ontario and Israeli Courts with an unredacted copy of
the Award being filed under a request for a sealing order.

8. Document Retention

The Arbitrator may dispose of all documents relating to this matter after 60 days following
delivery of a final Award or other termination of the arbitration. This period shall be
extended at the request of any party, provided the party making the request provides a
deposit and reimburses the Arbitrator for the cost of storage of the documents for the
period of the time requested beyond 60 days. If a party initiates any Court review of any
aspect of the Arbitration, that party shall notify the Arbitrator of having done so and shall
provide a deposit and reimburse the Arbitrator for the costs of storing any documents
relating to the Arbitration pending completion of such review.

9, General

9.1 This agreement will be governed by the laws of the Province of Ontario and may be
executed in counterparts and sent to the other parties by courier or be electronic
transmission.

Newbould Dispute Resolution Inc.
Bay Adelaide Centre, 333 Bay Street, Suite 900, Toronto, ON MsH 2R2
Telephone 416-848-0203 Mobile 647-409-4051 Email: fnewbould@arbitrationplace.com
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AGREED TO AND SIGNED

Date:M
e_vVionitor - @ 5 Zoza
W Kot B sk /t/ 4

Date:

Counsel/for the ents Mad )q'l o727
M. éoT-rL_t R o

Date: March 30, 2022

Frank ] Newbould QC as Arbitrator, and
on behalf of Newbould Dispute Resolution
Inc.

Newbould Dispute Resolution Inc.
Bay Adelaide Centre, 333 Bay Street, Suite 9oo, Toronto, ON M5H 2R2
Telephone 416-848-0203 Mobile 647-409-4051 Email: fnewbould@arbitrationplace.com
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O.
1991, c 17

AND IN THE MATTER OF AN ARBITRATION

BETWEEN:

KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW
PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT
INC. (“UTMI”) PURSUANT TO THE COMPANIES® CREDITORS ARRANGMENT ACT
R.S.C. 1985, C. C-36. AS AMENDED

-and -
GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN

REPRESENTATIVE OF URBANCORP INC. (“UCI”’) BY ORDER OF THE DISTRICT
COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY™)

Claimants
-and —
MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”)
-and —
DOWNSVIEW HOMES INC.
Respondent

BEFORE: The Honourable Frank J.C. Newbould, Q.C.

COUNSEL: Robin B. Schwill, for the Monitor, KSV Restructuring Inc.
Neil Rabinovitch, for the Israeli Functionary
Matthew Gottlieb, Niklas Holmberg and Jane Dietrich, for Mattamy (Downsview)
Limited

HEARD: June 3, 2022

AWARD
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[1] In this arbitration, Urbancorp Downsview Park Development Inc. (“Urbancorp”) claims to
be entitled to be paid a consulting fee from Mattamy (Downsview) Limited (‘“Mattamy”’) under an
Amended and Restated Co-Ownership Agreement dated as of July 20, 2013 (the “Co-Ownership
Agreement”) in the amount of $5,911,624 and seeks a declaration to that effect. Mattamy says

nothing is owing or to be paid.

[2] By virtue of the Co-Ownership Agreement and other agreements made at the same time,
lands in Downsview previously owned by Urbancorp and under development became owned by
Urbancorp as to 51% and by Mattamy as to 49%. Under the Co-Ownership Agreement, both
Mattamy and Urbancorp as Co-Owners were to be paid fees on certain terms. On December 31,
2021 (the “Transfer Date”) Urbancorp sold its 51% interest to Mattamy. Mattamy says that no fees
were payable to Urbancorp at the Transfer Date and as Urbancorp is no longer a Co-Owner, it is

not entitled to any payments of fees.

[3] The dispute involves the interpretation of various provisions of the Co-Ownership
Agreement, a commercial agreement to be construed in accordance with well-known principles of
construction. See for e.g. Creston Moly Corp. v. Sattva Capital Corp. 2014 SCC 53 and BG Checo
International Ltd. v. British Columbia Hydro and Power Authority, [1993] 1 SCR 12. It is fair to say
that the agreement was not carefully drafted. Its meaning however in my view can be derived by its

language and relevant surrounding circumstances.

[4] Section 6.6 of the Co-Ownership Agreement provides for fees as follows:

6.6 Fees and Disbursements

The Co-Owners shall pay to the Development Manager [Mattamy]a fee for its
services equal to FOUR AND ONE HALF PERCENT (4.5%) of the total amount
of Gross Receipts (the "Development Management Fee") and for as long as
Urbancorp carries out the duties and functions described in Section 6.15 or such
lesser duties and functions as may be otherwise agreed by the Co-Owners,
Urbancorp shall be entitled to a consulting fee (the "Urbancorp Consulting Fee")
equivalent to ONE AND ONE HALF PERCENT (1.5%) of the total amount of
Gross Receipts, which fee shall be paid to Urbancorp Toronto Management Inc.,
provided that the Co-Owners acknowledge that management or consulting fees in
respect of the Project have been paid to Urbancorp or its Affiliates in the amount
of $4,400,274.00 to date and no payments of the Urbancorp Consulting Fee shall
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be made until after the Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fee. The Development
Management Fee shall be paid from construction financing draws in proportion to
total estimated costs. After the Development Manager has been paid a total amount
of $13,200,822.00 in respect of the Development Management Fee, payments of
the Urbancorp Consulting Fee shall then be made by the Co-Owners at the same
time as payments of the Development Management Fee.

[5] As can be seen, the Urbancorp Consulting Fee of 1.5% is not to be paid until Mattamy has
been paid $13,200,822 in respect of its 4.5% Development Management Fee, the reason being that
Urbancorp had been paid fees of $4,400,274 prior to the Co-Ownership Agreement.

[6] Mattamy says that it has not been paid its $13,200,822 and that until it has been paid that
amount Urbancorp has no right to be paid anything. Urbancorp says that under section 6.6 it has
an entitlement, or right, to its Urbancorp Consulting Fee calculated on 1.5% of the Gross Receipts
and that the payment of its fee may be deferred until Mattamy has received its $13,200,822 but
that payment deferral does not mean that it is not entitled to its fee. I agree with Urbancorp as to

the meaning of section 6.6.

[7] Urbancorp's right to the Urbancorp Consulting Fee is clearly stated as an entitlement:

...for as long as Urbancorp carries out the duties and functions
described in Section 6.15 or such lesser duties and functions as may
be otherwise agreed by the Co-Owners, Urbancorp shall be entitled
to a consulting fee (the "Urbancorp Consulting Fee"). (emphasis
added)

[8] Section 6.6 begins the Co-Owners “shall pay” to Mattamy its Development Management
Fee of 4.5% of Gross Receipts. It does not then say that the Urbancorp Consulting Fee is to be
paid to Urbancorp, the reason being that that payment is to be deferred until Mattamy has received
its $13,200,822. Once Mattamy has been paid its $13,200,822, payments of the Urbancorp
Consulting Fee “shall then” be made. It does not say that once Mattamy has received its

$13,200,822 only then is Urbancorp entitled to its Urbancorp Consulting Fee.
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[9] Describing Urbancorp at that stage as being entitled to the Urbancorp Consulting Fee
makes sense. It spells out Urbancorp's right to its fee. Entitlement means having a right.! I construe
section 6.6 as giving Urbancorp the right to its Urbancorp Consulting Fee based on 1.5% of Gross
Receipts so long as it carries out its duties as described in section 6.6. It is common ground that
Urbancorp was never delegated any duties to perform under section 6.15 or otherwise. Thus
Urbancorp has a right to its Urbancorp Consulting Fee of 1.5% of Gross Receipts to be paid once
Mattamy has first been entitled to be paid its $13,200,822.

[10] Mattamy relies on section 6.15 of the Co-Ownership Agreement and contends that it

precludes any payment of the Urbancorp Consulting Fee. Section 6.15 provides:

6.15 Urbancorp’s Duties

The Development Manager hereby delegates to Urbancorp the duties and functions
described in Section 6 of Schedule "E" hereto and for the purposes of the carrying
out of those duties and functions only, Urbancorp shall be subject to the obligations
of the Development Manager as set out in Sections 6.1, 6.2, 6.4, 6.5,6.7,6.16,6.17,
6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30 of this Agreement. In the event that
Urbancorp is no longer a Co-Owner, then Urbancorp shall not carry out these duties
and functions and shall not thereafter be entitled to the Urbancorp Consulting Fee.

[11] Mattamy's argument is that the last sentence simply means that once Urbancorp is no longer
a Co-Owner, it is not entitled to its Urbancorp Consulting Fee. I do not agree. This section pertains
to duties, if any, to be carried out by Urbancorp under section 6 of Schedule E. Once Urbancorp is
no longer a Co-Owner it shall not carry out such duties and “thereafter”, i.e. after it no longer

carries out such duties, it shall not be entitled to its Urbancorp Consulting Fee.

[12] This is consistent with section 6.6 of the Co-Ownership Agreement. It provides “for as
long as Urbancorp carries out the duties and functions described in Section 6.15 or such lesser
duties and functions as may be otherwise agreed by the Co-Owners, Urbancorp shall be entitled to
a consulting fee (the "Urbancorp Consulting Fee")”. Section 6.6 does not say that only so long as
Urbancorp is a Co-Owner it is entitled to its Urbancorp Consulting Fee, but only that so long as it

carries out its duties it is entitled to its fee. The intent of section 6.15, as I interpret it, is consistent

! Cambridge English Dictionary
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with that in that once Urbancorp no longer carries out its duties as prescribed, its entitlement to its
Urbancorp Consulting Fee ends. The fact that Mattamy never requested Urbancorp to carry out
any duties is irrelevant. Section 6.15 does not stand alone. It must be read together with section

6.6 and the other provisions of the Co-Ownership Agreement.

[13] Mattamy also contends that as Gross Receipts had not been paid to Mattamy up to the
Development Management Fee threshold of $13,200,822 at the time of the Transfer Date,
Urbancorp was not entitled at the Transfer Date to its Urbancorp Consulting Fee. This is because

it says that Gross Receipts means amount paid, and Mattamy has not been paid $13,200,822.

[14]  This argument is contrary to my finding of the meaning of section 6.6 of the Co-Ownership
Agreement. Further, I do not read the definition of Gross Receipts to mean cash revenues paid.

That definition provides:

"Gross Receipts" means all cash revenues for any Accounting Period as determined
in accordance with ASPE, including without limitation, proceeds from sale of all
or any part of the Project Property (other than any sale under the Purchase
Agreement), recoveries from front-ending of development charges items, revenues
of a capital nature and proceeds from any financing derived by or on behalf of the
Co-Owners from the ownership and operation of the Project Property and
including: (1) all revenues received from the sale of residential dwelling units,
parking units or storage units forming part of the Project; and (2) all rentals or other
moneys earned or received from the leasing of or dealing with the Project Property
pursuant to any lease, if applicable, including all amounts resulting from the
operation of maintenance, escalation, participation and overage clauses; provided
however, that the following items of Gross Receipts shall be included on a cash
basis: (1) all amounts earned or received as recovery of expenses or for services
provided to any tenants or other Person with whom the Co-Owners shall have an
arrangement in respect of the Project Property; (2) available insurance proceeds
received with respect to the Project Property (except to the extent that such proceeds
are used to rectify or correct the damage caused by an insured peril); (3) moneys
received as a result of expropriation or moneys received in contemplation thereof;
and (4) the sale of all or any part of the Project Property (other than any sale under
the Purchase Agreement), other than residential dwelling units, if applicable.
(Underlining added)

[15] The section points out the distinction between “cash revenues ... as determined in
accordance with ASPE” and “however, that the following items of Gross Receipts shall be

included on a cash basis”, indicating an intent that Gross Receipts are not to be dealt with on a
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cash basis except as further itemized. The items to be included on a cash basis include “(4) the sale
of all or any part of the Project Property ..., other than residential dwelling units, if applicable”.
The Project Property includes Land, Project Rights, Buildings and Improvements and other
property. The sale of any such Project Property would include the sale of the residential units, but
this provision (4) excludes residential units from being treated on a cash basis for the purposes of

Gross Receipts.

[16] The reference to ASPE [Auditing Standards for Private Enterprises] is confirmatory of this.
Sections 1000.41 and 1000.42 provide:

41 TItems recognized in financial statements are accounted for in accordance with
the accrual basis of accounting. The accrual basis of accounting recognizes the
effect of transactions and events in the period in which the transactions and events
occur, regardless of whether there has been a receipt or payment of cash or its
equivalent.

42 Revenues are generally recognized when performance is achieved and
reasonable assurance regarding measurement and collectability of the consideration
exists.

[17]  Accrual accounting is not cash accounting, as stated in section 1000.41. How Mattamy's
auditors decided to record sales of residential units cannot change the meaning and intent of the

definition of Gross Receipts.

[18] I interpret the definition of Gross Receipts to not require that cash has actually been
received before being included in Gross Receipts. I agree with Urbancorp that for the purposes of
the Co-Ownership Agreement, revenues to determine Urbancorp's entitlement to its 1.5%
consulting fee are to be treated as received when the units are sold, not when the sale proceeds are

actually collected.

[19] One of the arguments made by Urbancorp has been that at the end of Phase 1, it was entitled
to some of its Urbancorp Consulting Fee and that it should have been paid to such amount. This
involves a question as to whether proceeds from any financing are to be included in receipts by
reason of the language in the definition of Gross Receipts for revenue to include “proceeds from

any financing derived by or on behalf of the Co-Owners from the ownership and operation of the
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Project Property” and what is meant in section 6.6 that provides that Mattamy's Development
Management Fee “shall be paid from construction financing draws in proportion to total estimated
costs”. Urbancorp says proceeds from financing are to be included in Gross Receipts. Mattamy
says generally they are not, or if so, only in a small amount. It also involves the interpretation of
the waterfall provisions in sections 8.4 and 8.5 of the Co-Ownership Agreement and where
repayment of financing charges and the Urbancorp Consulting Fee fall in. The waterfall provisions
make no mention of the payment of the Urbancorp Consulting Fee. Urbancorp says that the
repayment of financing charges falls in the waterfall only when due and payable and that until then
its Urbancorp Consulting Fee can be paid. Mattamy says that when due and payable means that
the loans must be paid in full and that until then no fees can be paid. It also involves whether the
Urbancorp Consulting Fee is to be paid as part of Expenses in the waterfall or to be paid when
Mattamy's Development Management Fee is to be paid in the waterfall after financing charges are

paid. These issues are not made easier by the less than ideal drafting.

[20] However, I do not think these issues need to be decided. Urbancorp's alternative argument
is that at the Transfer Date all of the conditions necessary for its entitlement to its Urbancorp

Consulting Fee were met. I agree.

[21]  Itis clear from appendix B to the Monitor’s supplemental report that at the Transfer Date,
the estimated results will be more than sufficient at the end of Phase 2 to pay Mattamy
Development Management Fees of approximately $27.7 million, including its priority right to be
first paid $13,200,822 and to pay the Urbancorp Consulting Fee to which Urbancorp claims to be
entitled. This is supported by the budget dated December 31, 2021 prepared by Mattamy and
approved by Altus, the cost consultant retained by the project lender National Bank of Canada,
which approved payment of Development Management Fees to Mattamy of $13,890,713 on a cost
to complete basis for blocks A and P. As I have held, it was not necessary at the Transfer Date
that Mattamy had been paid its Development Management Fee of $13,200,822 for Urbancorp to
be entitled to its Urbancorp Consulting Fee.

[22] The Monitor’s figure of the amount to be paid to Urbancorp for Phase I and rentals and
Singles is $727,318. For Block P and A, its estimate of the amount expected to be paid to
Urbancorp is $5,184,306, for a total of $5,911,624 inclusive of HST. Urbancorp says the amount
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to be paid should await knowing what the total amount of Gross Receipts will be at the end of the
project, and that so long as the Gross Receipts on completion is in excess of the $13,200,822 to be
paid to Mattamy, the Urbancorp Consulting Fee must be paid at that time. I agree, and if Mattamy
is paid its $13,200,822 before final completion, Urbancorp is entitled to be paid its Urbancorp
Consulting Fee at the same time afterwards as any further Development Management Fee beyond

$13,200,822 is paid to Mattamy. I order a declaration in accordance with this paragraph.

[23]  Urbancorp is entitled to its costs. If not agreed, written submissions may be made within

10 days and reply written submissions may be made within a further 10 days.

Y5

The Honourable Frank J.C. Newbould, Q.C.

Date: July 6, 2022
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AMENDED AND RESTATED
CO-OWNERSHIP AGREEMENT

This Agreement is made as of July 30, 2013, between:

MATTAMY (DOWNSVIEW) LIMITED (“Mattamy”)

and

URBANCORP DOWNSVIEW PARK DEVELOPMENT INC. (“Urbancorp”)

and

DOWNSVIEW HOMES INC., (“DHI”)

and

DOWNSVIEW PARK HOMES INC., (“DPHI")

and

DOWNSVIEW PARK MANAGEMENT INC. (the “Development Manager”)

RECITALS
A.

Legal*9282827.4

Urbancorp has entered into binding agreements of purchase and sale to
acquire a 100% legal and beneficial interest in the Project Property.

Urbancorp and DPHI have entered into binding agreements in connection
with the Project, including agreements of purchase and sale with respect
to the sale of residential dwelling units to purchasers.

Mattamy has agreed to purchase a 49% undivided interest in the interest
of Urbancorp and DPHI in the Project Property and the Project pursuant to
the terms and conditions of the Purchase Agreement.

After the Purchase Agreement Closing, the Trustees will hold the interest
in the Project Property and the Project as bare trustee for the Co-Owners,
in accordance with their respective Proportionate Shares, subject to the
terms of this Agreement:

The Co-Owners intend to cause the Project to be developed and sold.





-2-

The Co-Owners wish to engage the Development Manager as an
independent contractor responsible for arranging, co-ordinating and
expediting the design, financing, management, administration,
construction, development, marketing and sale of the Project, subject to
Articles 5 and 6 of this Agreement.

The Co-Owners desire that their interests in the Project and the Project
Property and their respective rights and obligations with and to each other
in regard thereto be governed by the terms and conditions of this
Agreement.

FOR VALUE RECEIVED, the parties agree as follows:
1. INTERPRETATION

1.1 Definitions

In this Agreement, unless there is something in the subject matter or context
inconsistent therewith:

(a)

(b)

(c)

(d)

(e)

Legal*9282827 .4

“Accountants” means PricewaterhouseCoopers or such other fim of
independent accountants appointed annually by the Co-Owners.

“Accounting Period” means the period of twelve (12) months ending on
the last day of May in each calendar year except for the first Accounting
Period for the Project Property which shall be the period commencing on
the Effective Date and ending on May 31, 2014.

“Adjacent PDP Lands" has the meaning given to it in Section 5.11.

“Affiliate” shall have the meaning ascribed to such term in the Securities
Act (Ontario) as in force at the date hereof.

“Affordable Housing Component’ has the meaning given to it in Section
5.12.

“Agreement”, “this Agreement’, “the Agreement’, “hereto”, “herein”,
“hereby", “hereunder” and similar expressions refer to this Agreement as
amended from time to time.

“Approved Project Phase Budget’ means the total budget for each
phase of the Project prepared in accordance with Section 5.4 and
approved by the Co-Owners as contemplated by Section 5.5 of this
Agreement, together with all changes and amendments thereto approved
in writing by the Co-Owners.

“‘Approved Project Plans and Specifications” means the plans and
specifications for the Project approved by the Co-Owners, together with all
changes and amendments thereto approved in writing by the Co-Owners.
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“Arm’s Length” has the meaning given to it in the /ncome Tax Act
(Canada).

“ASPE" means Canadian accounting standards for private enterprises
and applied on a consistent basis, provided that if the Co-Owners agree,
they may adopt the accounting principles and standards established by
the International Accounting Standard Board and currently known or
referred to as the Intemational Financing Reporting Standards, and if so
adopted, any reference in this Agreement to the term “ASPE" shall be
automatically amended and replaced with the words “International
Financing Reporting Standards”.

“BIA” means the Bankruptcy and Insolvency Act (Canada).

“Buildings and Improvements” means the buildings, structures and
improvements to be constructed by or on behalf of the Co-Ownership on
the Land, including residential dwelling units, lighting and landscaping
features, and includes any additional buildings or structures from time to
time built by the Co-Owners upon the Land.

“Business Day" means any day other than a Saturday, Sunday or a
statutory holiday in Ontario.

“Chair Arbitrator” has the meaning given to it in Section 12.3.
“City” means the City of Toronto.

“Co-Owner” means each of Mattamy and Urbancorp, and their respective,
successors and permitted assigns, from time to time, as owner of its
Proportionate Share; and “Co-Owners" means Mattamy and Urbancorp
collectively.

“Co-Owners’ Account” has the meaning given to it in Section 8.2.

“Co-Ownership" means the co-ownership established by the Co-Owners
under Section 3.1 of this Agreement.

“Court” has the meaning given to it in Section 12.3.
“Cross Charge" has the meaning given to it in Section 15.1.

“Defaulting Co-Owner' means a Co-Owner which commits an Event of
Default or in respect of which an Event of Insolvency occurs.

“Deficiency” means the amount, if any, by which any payments required
to be made out of the Co-Owners’' Account pursuant to Section 8.2 and
which are due and owing in any calendar month exceed the funds
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available for such payments in the Co-Owners' Account in such calendar
month.

“Development Costs” means the actual out-of-pocket costs incurred in
respect of the Project, including (i) costs commonly referred to in the
construction industry as “hard costs”, such as the cost of all materials,
labour, site supervision and other similar costs and (ii) costs commonly
referred to as “soft costs” such as legal, accounting and financing costs.

“Development Management Fee" is defined in Section 6.6.
“Development Management Bonus Fee” is defined in Section 6.6.

“Development Manager’ means Downsview Park Management Inc. or
such other development manager in the event that Downsview Park
Management Inc. is replaced in accordance with Article 6.

“DPHI" means Downsview Park Homes Inc.
“Effective Date” means the date of the Purchase Agreement Closing.

“‘Encumbrance” means any charge, mortgage, lien, pledge, claim,
restriction, security interest or other encumbrance whether created or
arising by agreement, statute or otherwise at law, attaching to property,
interests or rights, whether or not they constitute specific or floating
charges as those terms are understood under the laws of the Province of
Ontario.

“Event of Default” means a Co-Owner: (1) failing to contribute or pay any
amount of money which by reason of this Agreement, the Purchase
Agreement and/or the existence of the Co-Ownership such Co-Owner is
bound to contribute or pay, and such failure shall continue for five (5)
Business Days after receipt by such Co-Owner of notice in writing
requiring such Co-Owner to cure such failure; or (2) making a Transfer of
the whole or any part of, or any undivided interest in, the Project Property
contrary to the terms hereof, and such Transfer is not unwound or
reversed within five (5) Business Days of written notice of same; or (3)
failing to observe, perform or keep any of such Co-Owner covenants,
agreements or obligations hereunder, or under the Purchase Agreement,
and such Co-Owner shall not have commenced in good faith to cure such
failure within five (5) Business Days of written notice, or following such
commencement shall not have, within a reasonable time thereafter having
due regard to the nature and extent of such failure, prosecuted to
completion, with diligence and continuity, the curing thereof; or (4) having
its Proportionate Share in the whole or any part of the Project Property or
the entitlement of such Co-Owner to recover income derived therefrom,
seized or taken in execution or attachment or by other similar action by
any creditor of such Co-Owner; or (5) permitting or doing, or omitting to
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do, anything that results in any steps or proceedings being taken with
reference to the Proportionate Share of such Co-Owner in the Project
Property by any governmental authority or other agency acting pursuant to
any by-law or regulatory or statutory power for the appointment of a
receiver, or possession and/or for sale in respect of such Proportionate
Share by reason of the failure of such Co-Owner to comply with any by-
law, regulatory or statutory enactment; or (6) permitting or doing, or
omitting to do, anything that results in any steps or proceedings being
taken with reference to the Proportionate Share of such Co-Owner by the
holder of any lien, charge or encumbrance for the appointment of a
liquidator, receiver, receiver and manager, or trustee in bankruptcy for
possession, for sale and/or foreclosure in respect of such Proportionate
Share and such Co-Owner shall have failed to have effectively eliminated
the threat of such steps or proceedings from thereafter continuing within
the earlier of either thirty (30) Business Days after the holder of any such
lien, charge or encumbrance shall have taken such steps and/or
commenced such proceedings, or fifteen (15) Business Days after the
other Co-Owner has in writing demanded such event be cured.

“Event of Insolvency” means: (1) an Insolvency Proceeding being
instituted by a Co-Owner or the Person or Persons exercising effective
control of such Co-Owner in regard to such Co-Owner, or (2) an
Insolvency Proceeding being instituted against a Co-Owner that is not
contested in good faith by appropriate proceedings or, if so contested,
remains outstanding, undismissed and unstayed for more than sixty (60)
days from the institution thereof or such longer period as the other Co-
Owner, acting reasonably, may agree to; or (3) a Co-Owner or the Person
or Persons exercising effective control of such Co-Owner making a
general assignment for the benefit of his or its creditors, or (4) the
admission or acknowledgement by a Co-Owner or the Person or Persons
exercising effective control of such Co-Owner that it is unable to pay its
debts generally or that it is otherwise insolvent; or (5) the Co-Owner or the
Person or Persons exercising effective control of such Co-Owner fails to
pay or perform its obligations generally as they become due or admits its
inability to pay its debts generally; or (6) the Co-Owner or the Person or
Persons exercising effective control of such Co-Owner commits or
threatens to commit an act of bankruptcy within the meaning of the BIA.

"Excluded Urbancorp Costs” means any expenses incurred by
Urbancorp to date for commission fees or similar costs in relation to
proposed mortgage financing for the Project Property or any part thereof
(including, without limitation, Murray & Company invoices no. 211164 and
211165, dated December 21, 2011).

“Expenses” means the aggregate of all costs and expenses of the Co-
Ownership incurred with respect to the marketing and sales of residential
dwelling units, the development, construction, management and generally
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the ownership of the Project Property, determined in accordance with
ASPE, including the costs incurred by Urbancorp and Mattamy prior to the
Effective Date that are set out in Schedule “F" and including without
fimitation, the following: (1) costs of investigating the feasibility of the
Project and obtaining changes to zoning and other applicable municipal
by-laws and consents of Government Authorities; (2) all sums paid or
expenses incurred in connection with the provision of utilities to the Project
Property and general site preparation; (3) demolition and excavation
costs; (4) payments to or for the account of a contractor or contractors
engaged by, on, or on behalf of the Co-Ownership to service and develop
the Project Property; (5) general and administrative expenses of the Co-
Ownership relating to the Project but excluding overhead and head office
expenses of the Co-Owners; (6) costs of labour and services in
connection with the Project including off-site works which the Co-Owners
are obligated to construct including roads, sidewalks, services, and
landscaping; (7) costs of matenals, supplies, landscaping, machinery,
plant, on-site construction trailer, equipment and apparatus acquired or
used (including rental charges for machinery, equipment or apparatus
hired) for or in connection with the Project; (8) taxes, rentals, licences,
permits, royalties, duties, excises and assessments; architectural,
engineering, surveying, consulting, accounting, auditing and legal fees
and expenses; superintendence, development, leasing, supervision and
management fees and expenses (if payable to an Arm’s Length third party
retained by the Co-Owners); and casualty surety bond, performance bond
and other insurance premiums; in each case relating to the Project; (9) all
interest during and after the Project on indebtedness of the Co-Ownership,
which is used for the Project and the sale of dwelling units; (10)
underwriting costs, brokerage fees and commissions, initial or periodic
guarantee fees or premiums to any Person other than a Co-Owner; and
standby fees, accommodation fees, legal fees and contingency fees and
all other costs (including interest payments) in connection with any
financing of the Project Property and the Project, (11) promotion,
advertising and pre-opening expenses; (12) costs of refurbishing, leasing
and operating the existing sales centre referred to in Section 5.9; (13)
capital costs of personal property, including chattels, furniture and
equipment to be utilized in or on the Project Property; (14) costs of
removing, installing, replacing, relocating, expanding, supplementing or
enlarging services and utilities; (15) the aggregate net carrying costs
incurred with respect to the Project Property including without limitation
realty taxes, insurance premiums, interest on mortgages arranged to
finance any aspect of the Project and any amount payable in connection
with a Secured Claim (but excluding interest or any other costs under the
Cross Charges); and (16) all other costs of the Project, and the ownership,
management and sale (including the sale of individual dwelling units) and
the leasing of the Project Property, or any part of parts thereof, if
applicable.
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(hh) “Fair Market Value” means the appraised fair market value of the Project
Property or a Proportionate Share, as the case may be, detemmined in
accordance with Article 12.

(i) “First Phase of the Project” means that part of the Project consisting of
487 townhomes and stacked townhomes located on blocks B1, B2, B3,
B4, F1, F2, J, and O on the Plan of Subdivision, as such term is defined in
the PDP Agreements.

(i) “Geothermal Costs” has the meaning given to it in Section 5.13.

(kk) “Government Authority” means any Person, body, department, bureau,
agency, board, tribunal, commission, branch or office of any federal,
provincial or municipal government having jurisdiction over part or all of
the Project Property, the Project, the transactions contemplated by this
Agreement and/or one or more of the Co-Owners and shall include a
board or association of insurance underwriters.

(1 “Gross Receipts” means all cash revenues for any Accounting Period as
determined in accordance with ASPE, including without limitation,
proceeds from sale of all or any part of the Project Property (other than
any sale under the Purchase Agreement), recoveries from front-ending of
development charges items, revenues of a capital nature and proceeds
from any financing derived by or on behalf of the Co-Owners from the
ownership and operation of the Project Property and including: (1) all
revenues received from the sale of residential dwelling units, parking units
or storage units forming part of the Project; and (2) all rentals or other
moneys eamed or received from the leasing of or dealing with the Project
Property pursuant to any lease, if applicable, including all amounts
resulting from the operation of maintenance, escalation, participation and
overage clauses; provided however, that the following items of Gross

c Receipts shall be included on a cash basis: (1) all amounts earned or
& _)-h ¢ 7L received as recovery of expenses or for services provided to any tenants
or other Person with whom the Co-Owners shall have an arrangement in
S - respect of the Project Property; (2) available insurance proceeds received
7 with respect to the Project Property (except to the extent that such
proceeds are used to rectify or correct the damage caused by an insured
8 peril); (3) moneys received as a result of expropriation or moneys received
C'L., e in contemplation thereof; and (4) the sale of all or any part of the Project
c// Property (other than any sale under the Purchase Agreement), other than

residential dwelling units, if applicable.

(mm) “HST” means the harmonized goods and services tax imposed in Ontario
under Part IX of the Excise Tax Act (Canada).

(nn) “Indemnifier” has the meaning given to it in Section 3.11.
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“Indemnified Party” has the meaning given to it in Section 3.11.
“Initial Arbitrators” has the meaning given to it in Section 12.3.

“Insolvency Proceeding’” means a proceeding in bankruptcy,
receivership, insolvency, reorganization, liquidation or winding-up
instituted in respect of a Co-Owner under the BIA, or any other act now or
hereinafter in force for bankrupt or insolvent debtors.

‘Land” means the fee simple interest in lands situate in the City of
Toronto, Province of Ontario, as more particularly described in Schedule
“A" attached hereto, and any additional lands acquired by the Co-
Ownership from time to time.

“Liabilities” has the meaning given to it in Section 3.11.

“Major Decisions” has the meaning given to it in Section 5.5.
“Marketing Co-Owner" has the meaning given to it in Section 5.12.
“Marketing Notice" has the meaning given to it in Section 5.12.

“Mattamy” means Mattamy (Downsview) Limited, and its successors and
permitted assigns.

“Non-Defaulting Co-Owner” means a Co-Owner that is not a Defaulting
Co-Owner.

“Non-Marketing Co-Owner” has the meaning given to it in Section 5.12.
“Non-Offeror Co-Owner” has the meaning given to it in Section10.2(d).

“PDP Agreements” means, collectively, the agreement of purchase and
sale dated July 28, 2011 between Urbancorp as purchaser and Parc
Downsview Park Inc. as vendor with respect to the lands described as
Part of Lot 12, Concession 3, West of Yonge Street, former Township of
York, now in the City of Toronto, being part of PIN 10234-0624 (LT) as
more particularly described therein and the agreement of purchase and
sale dated July 28, 2011 between Urbancorp as purchaser and Parc
Downsview Park Inc. as vendor with respect to the lands described as
Part of Lot 12, Concession 3, West of Yonge Street, former Township of
York, now in the City of Toronto, being part of PIN 10234-0624 (LT) and
part of PIN 10234-0625 (LT) as more particularly described therein, both
as amended by amending agreements dated August 12, 2011, June 25,
2013 and July 5, 2013 and thereafter amended from time to time.

“PDP Closing” means the closing of the transactions contemplated by the
PDP Agreements
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“Permission” has the meaning given to it in Section 8.1.

“Permitted Encumbrances” means the Encumbrances and other matters
affecting title to the Property as more particularly set out in Schedule “I".

“Person” is to be broadly interpreted and includes an individual, a
corporation, a partnership, a trust, an unincorporated organization, the
government of a country or any political subdivision thereof, or any agency
or department of any such government, and the executors, administrators
or other legal representatives of an individual in such capacity;

“Primary Financing” has the meaning given to it in Section 7.1.

“Prime Rate” means the rate of interest per annum announced from time
to time by Royal Bank of Canada as the reference rate of interest to
determine rates of interest charged by such bank for moneys borrowed
from it by commercial borrowers in Toronto in Canadian dollars and which
it refers to as its “prime rate”, as such rate may be changed from time to
time.

“Profit Differential” has the meaning given to it in Section 8.5.

“Project” means the development and construction of the Buildings and
Improvements to be constructed on the Lands as a residential real estate
development consisting of up to 1,131 residential dwelling units (or such
higher number as Governmental Authorities, and if necessary, PDP, may
permit and the market justifies or such lower number as Mattamy and
Urbancorp may agree upon), including the Affordable Housing
Component, and the sale of such units, and includes all Project Contracts,
Project Rights and existing and future improvements and facilities and
chattels located on the Land and related to or used or acquired for the
purpose of the proposed development or sale of the units including the
existing sales office located on the Land and any items paid for in
connection with the Project;

“Project Account” means the bank account(s) described in Section 6.23.

“Project Contracts” means the contracts listed in Schedule “G" and
Schedule “G-1";

“Project Management Committee” has the meaning given to it in Section
5.2(a).

(mmm) “Project Property” means the Land, the Buildings and
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Improvements, the Project Contracts, the Project Rights and all property
and assets described in Section 3.3 hereof as being within the scope of
this Agreement.
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“Project Rights” means any and all of the interests, rights and privileges
with respect to the Project as may be necessary for the orderly, efficient,
cost effective and proper completion of the Project.

“Proportionate Share” or “Tenancy-in-Common Proportion or
Proportionate Share” means the proportion specified in Section 3.4 of
the undivided interest of each Co-Owner in the Project Property and the
other property described in Section 3.3 as the same may exist from time to
time.

*“Proposed Affordable Housing Terms” has the meaning given to it in
Section 5.12.

“Purchase Agreement’ means the agreement of purchase and sale
made as of the date hereof, between Mattamy, as purchaser, and
Urbancorp and DPHI, as vendors.

“Purchase Agreement Closing” means the closing of the transaction
contemplated by the Purchase Agreement.

“Schedule” means a document showing the sequence of the basic
activities and decisions required for the implementation of the Project from
inception to completion, which document is to be prepared by the
Development Manager and approved by the Co-Owners and regularly
refined and updated in accordance with this Agreement.

“Section 10.1 Closing® has the meaning given to it in Section 10.1(c)(1);
“Section 10.2 Closing" has the meaning given to it in Section 10.2(i)(1);

“Secured Claim” means: (1) principal, interest and other monies secured
by and owing under any charge or mortgage secured against the
Tenancy-In-Common Proportion of both of the Co-Owners in the Project
Property; (2) realty taxes, assessments, charges or levies made by any
duly constituted Government Authority, due and owing and secured by a
right or apparent right to claim a lien or charge upon the Tenancy-in-
Common Proportion of both of the Co-Owners in the whole or any part of
the Project Property; and (3) money due and owing for improvements
secured by a lien or charge in favour of any materialman or workman or
trade contractor or other like Persons upon the Tenancy-In-Common
interest of both of the Co-Owners in the Project Property; whether or not
there shall be any personal covenant given by the Co-Owners to repay
such claim or demand, and whether or not such claim or demand shall be
enforceable as against the Co-Owners on a joint and several basis or on a
joint basis or on a several basis; for greater certainty, it is hereby
confirmed and acknowledged by the Co-Owners that Secured Claim shall
not include any mortgage or other Encumbrance granted by a Co-Owner
charging its own Proportionate Share as permitted under this Agreement.
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(www) “Shares in the Trustee Corporation” means the outstanding common
shares in the capital stock of the Trustee, held by the Co-Owners in
accordance with their Proportionate Shares under the terms hereof.

(xxx) “Tarion” means Tarion Warranty Corporation or, if applicable, its
successor body, established pursuant to the Ontario New Home
Warranties Plan Act.

(yyy) “Transfer” has the meaning given to it in Section 9.1,
(zzz) “Transfer Documents” has the meaning given to it in Section 10.1(c)(2).

(aaaa)“Trustees” or “Trustee Corporations” means DHI and DPHI collectively
and “Trustee" or “Trustee Corporation” means either one of DHI or
DPHI, as applicable, subject to any required transfer of the Trustee's
interest to a new corporation pursuant to Section 3.2.

(bbbb)“Unmarketed Property” means either or both components of the Land
described in Schedule “B", provided that as soon as any part of either
component is advertised or marketed for sale, such component shall no
longer be included as Unmarketed Property, and further provided that no
part of the Affordable Housing Component associated with the lands
described in Schedule “A” shall at any time be included as Unmarketed

Property.

(ccee) “Unmarketed Property Offeror” has the meaning given to it in Section
10.2(d).

(dddd)“Unmarketed Property Purchase Offer” has the meaning given to it in
Section 10.2(a).

(eeee) “Urbancorp” means Urbancorp Downsview Park Development Inc. and
its successors and permitted assigns.

(fff) “Urbancorp Consulting Fee” has the meaning given to it in Section 6.6.
(gggg)“Voting Members" has the meaning given to it in Section 5.2(a).
Schedules

The following schedules are attached to and are incorporated in this Agreement by
reference and are deemed to be part hereof:

Schedule “A" - Legal Description of Land
Schedule “B” - Description of Unmarketed Property
Schedule “C" - Form of Cross Charge and Related Documents
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Schedule “D" - Description of Affordable Housing Component
Schedule “E” - Development Manager's Duties
Schedule “F" - Expenses Prior to the Effective Date
Schedule “F-1"-  Schedule for Payments under Section 5.8
Schedule "G” - Project Contracts
Schedule “G-1"-  Agreements of Purchase and Sale, including all related amending

agreements and notices given pursuant thereto, entered into by
Downsview Park Homes Inc. prior to the date of this Agreement for
the sale of individual dwelling units within the Project

Schedule “H" - INTENTIONALLY DELETED

Schedule “I" - Permitted Encumbrances

Schedule “J” - List of Vendors' Deliveries under the Purchase Agreement
Schedule “K" - Status Summary of Project Contracts

Schedule “L" - Approved Project Phase Budget for First Phase of the Project
Schedule “M"” - Description of Adjacent PDP Lands

2. TERM

21 Term

This Agreement shall come into force and effect as of the Effective Date (and shall
never come into force and effect if the Purchase Agreement Closing does not occur),
and shall continue in force and effect until the completion in full of the Project, the
payment and distribution of all assets of the Co-Ownership to all parties entitied thereto,
the completion in full of all of the respective obligations and covenants of each of the
Co-Owners, and the fulfilment, payment or waiver of all liabilities (including contingent
liabilities of the Co-Ownership and each of the Co-Owners) unless this Agreement and
the Co-Ownership constituted hereby is otherwise terminated upon written agreement
by the Co-Owners.

3. SCOPE AND NATURE OF CO-OWNERSHIP
3.1 Establishment of Co-Ownership

The Co-Owners, each expressly relying on the warranties, representations and
covenants herein set forth, hereby establish a co-ownership for the purpose of
governing their respective rights and obligations to and with each other with respect to
the Land and providing for the development and sale of the Project, including individual
residential dwelling units, on a timely basis with a view to maximizing the profitability of
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the Project Property for the mutual benefit of the Co-Owners and to maintaining and
safeguarding the financial stability of the Project Property and the Project.

3.2 Commitment-to Co-Ownership

The Co-Owners hereby commit to the Co-Ownership their respective Proportionate
Shares and the Co-Owners shall forthwith convey such interests as follows: (a) to DPHI
as Trustee in the case of the interest acquired by Mattamy from DPHI| pursuant to the
Purchase Agreement; and (b) to DHI as Trustee in the case of all other interests, in
each case to be held by the Trustees in accordance with this Agreement. Urbancorp
shall also cause the 51% interest of DPHI in the Project (including without limitation all
Project Contracts to which DPHI has an interest) to be committed to the Co-Ownership
and held by DPHI as Trustee in accordance with this Agreement, form and after the
Effective Date. For certainty, DPHI and DHI shall each be bound by this Agreement as
the Trustee or the Trustee Corporation hereunder with respect to the interests being
held by them pursuant to this Agreement. At any time during the term of this
Agreement, if required by Mattamy, DPHI and DHI shall transfer the interests held by it
pursuant to this Agreement to a new corporation, which shall be organized in
accordance with this Agreement, including without limitation Article 14, and upon such
transfer the new corporation shall assume the rights and obligations of the Trustee
hereunder and shall thereafter be the Trustee and the Trustee Corporation for all
purposes.

3.3 Scope of Agreement

The Co-Owners hereby agree that this Agreement shall govern and define their
respective rights, benefits, liabilities, obligations, interests and powers as Co-Owners
with respect to:

(a) the Land;
(b)  the Buildings and Improvements;
(c)  the Project Rights;

(d) all property, whether real or personal, now owned or hereafter acquired by
the Co-Owners or the Trustees in connection with the Land, the Project
and the Buildings and Improvements;

(e) all present and future agreements and choses-in-action which may be
entered into or owned by or on behalf of the Co-Owners in connection with
the Land, the Project and the Buildings and Improvements; and

4] all revenues, capital sums and other proceeds derived from the Land, the
Project and the Buildings and Improvements;
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3.4 Tenancy-in-Common Proportion

The Co-Owners hereby confirm that subject to the completion of the Purchase
Agreement, their interest in the Project Property is and will be held by the Co-Owners as
tenants-in-common, and that the interest in all other property comprising or used in
connection with the property in which the Co-Owners have an interest, including,
without limitation, the Buildings and Improvements, real property, personal property and
choses-in-action, shall be held by the Co-Owners as tenants-in-common, each to have
an undivided interest therein in the following proportion or proportionate shares
(expressed in percentages):

" Mattamy Urbancorp
49% 51%

35 Liabillty

The obligations of each Co-Owner with respect to the Project Property and all contracts
and obligations entered into by or on behalf of the Co-Owners in connection therewith
shall, in every case, be several to the extent of the Tenancy-in-Common Proportion of
such Co-Owner and not joint, and not joint and several, unless expressly otherwise
herein provided or agreed to in writing by the Co-Owners. Each Co-Owner shall, to the
extent possible, ensure that all contracts entered into, or liabilities incurred, by or on
behalf of the Co-Owners with third parties shall be entered into to the extent possible by
the Trustee, but where same is not possible such contracts shall be stated to be on a
several basis.

36 Relationship of Co-Owners

The Co-Owners expressly disclaim any intention to create a partnership or joint venture,
Nothing in this Agreement shall constitute the Co-Owners partners, nor constitute any
Co-Owner the agent or representative of the other, nor create any trust or any
commercial or other partnership. Each Co-Owner expressly declares its intention to rely
upon:

(a) the provisions of Section 3 of the Partnership Act, (Ontario) as amended
or re-enacted from time to time, to the effect, inter alia, that tenancy-in-
common, common property or part ownership does not of itself create a
partnership as to anything so held or owned, whether the tenants or
owners do or do not share any profits made by the use thereof; and

(b) the statutory and common law as it applies to tenancies-in-common save
only to the extent that the same is, by the express provisions of this
Agreement, amended or varied.

Except as otherwise provided in this Agreement, no Co-Owner shall have any authority
to act for or on behalf of the other Co-Owner or to bind the other Co-Owner.
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3.7 Duties and Attention of Co-Owners

Each Co-Owner shall devote such time and attention to the Project Property, including
the Project, and the performance of the obligations set forth in this Agreement to permit
and promote the effective ownership of the Project Property in accordance with the
terms and conditions of this Agreement. Each Co-Owner covenants and agrees to
perform, discharge and exercise the powers, duties and discretions entrusted, allocated
or reserved to it hereunder, or as a result hereof, in good faith and to the best interest of
the Co-Ownership and that, in connection therewith, it shall exercise that degree of
care, diligence and skill that a reasonable prudent owner of similar property would
exercise in comparable circumstances, but in no event shall it be liable hereto for any
error of judgment or for any mistake of fact or law or for anything else which it may do or
refrain from doing in connection with the management or supervision of the Project
Property, except in cases of its wilful deceit or gross negligence.

3.8 Other Undertakings of Co-Owners

(a) Except as hereinafter set forth, each Co-Owner shall have the absolute
right to continue, expand, diminish or cease to carry on its or his existing
undertakings and to engage in undertakings separate and apart from the
holding of the Project Property and the implementation of the Project. No
Co-Owner, by reason of this Agreement, shall have any interest in any
other property owned by the other Co-Owner or in any other undertaking
of the other Co-Owner.

(b)  Without limiting the generality of the foregoing, except as hereinafter set
forth, each Co-Owner shall have the free and unrestricted right
independently to engage in and receive the full benefits of any and all
business endeavours of any sort whatsoever (including the acquisition,
development, leasing, sale, mortgaging, operation and management of
real property) whether or not competitive with the Project Property or the
Project without consulting the other or inviting or allowing the others
therein. No Co-Owner shall be under any fiduciary or other duty to the
other Co-Owner which will prevent it from engaging in or enjoying the
benefits of competing endeavours within the general scope of the
endeavours contemplated by this Agreement. The legal doctrines of
“business opportunity” or “corporate opportunity” shall not apply in the
case of any other endeavour of any of the Co-Owners, and no Co-Owner
shall be accountable to the other Co-Owner even if such business
endeavour competes with the endeavours contemplated in this
Agreement.

3.9 Liability and Indemnity for Separate Debts
Except as otherwise expressly provided for in this Agreement, the Co-Owners shall, as

between themselves, be liable for the debts, obligations, duties, agreements, expenses,
liabilities and losses (collectively the “Llabilities”) in connection with the Project
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Property and the Project in their respective Proportionate Shares, provided that such
Liabilities have been approved by the Co-Owners or result from any action or failure to
act on the part of the Co-Owners or otherwise arise by operation of law whether or not
as a result of an act or omission by a Co-Owner. Each Co-Owner (the “Indemnifier’)
shall at all times keep indemnified and saved harmless the other Co-Owner (an
“Indemnified Party”) from the Indemnifier's Proportionate Share of any and all actions,
proceedings, claims, demands, costs, losses, liability, damages and expenses arising
out of any Liabilities, incurred by the Indemnifying Party in accordance with this
Agreement or otherwise, whether present or future, in respect of the Project Property.
The foregoing indemnity shall be secured by each Co-Owner’s Cross Charge.

3.10 Indemnity for Loans from Unauthorized Acts

No Co-Owner shall lend money or give credit to, or enter into any contract or have other
dealings with any Person purportedly on behalf of the Co-Ownership to pledge the
credit of the Co-Ownership unless authorized or contemplated by this Agreement or
unless the consent of the other Co-Owner to such action is specifically obtained in
writing, and if it does it shall indemnify and save the other Co-Owner harmless from all
demands, costs, losses, debts, obligations, duties, claims, liabilities, damages and
expenses in respect thereof. The foregoing indemnity shall be secured by each Co-
Owner's Cross Charge.

3.11 Indemnity

Except as otherwise expressly provided for in this Agreement, if any of the Co-Owners
shall become a surety or guarantor, or become indebted or liable for any moneys
borrowed by the Co-Ownership or for any obligation entered into by the Co-Ownership,
or if any Co-Owner expends any money on behalf of the Co-Ownership except for the
Excluded Urbancorp Costs, in both cases in any amount exceeding such Co-Owners
Proportionate Share of same, so long as such debt, liability, obligation or expenditure is
incurred pursuant to the provisions of this Agreement, then each Co-Owner covenants
and agrees to protect, indemnify and save the other Co-Owner harmless from and
against any such loss, damage, costs and liability whatsoever, arising in respect of the
aforementioned debt, liability, obligation, expenditure or loan, in the Proportionate
Shares.

3.12 Waiver of Right of Partition

Each Co-Owner hereby waives the benefit of all provisions of law now in effect or
hereinafter enacted relating to actions for partition or administration of real or personal
property, and each Co-Owner agrees that it will not resort to any action at law or in
equity to partition the Project Property or to seek administration in respect thereof,
subject to the provisions of Article 10.

3.13 Waiver of Sale

Each Co-Owner hereby waives the benefit of all provisions of law as now in effect or as
hereinafter enacted relating to actions for sale in lieu of partition of real and/or personal
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property, and agrees that it will not resort to any action at law or in equity for sale in lieu
of partition in respect of the Project Property, subject to the provisions of Article 10.

3.14 Urbancorp Representations and Warranties

Urbancorp represents and warrants to Mattamy, as at the date hereof and as of the
Effective Date, as follows:

(a)

(b)

(c)

(d)

(e)

M

(@
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Urbancorp has all necessary corporate power, authority and capacity to
enter into this Agreement and all other agreements contemplated by this
Agreement and to perform its obligations under this Agreement and all
other agreements contemplated by this Agreement,

the execution and delivery of this Agreement and all other agreements
contemplated by this Agreement by Urbancorp and the consummation of
the transactions contemplated by this Agreement by Urbancorp have been
duly authorized by all necessary corporate action on the part of
Urbancorp;

neither the entering into nor the delivery of this Agreement by Urbancorp
nor the completion by Urbancorp of the transactions contemplated hereby
will conflict with, or constitute a material default under, or result in a
material violation of (i) any of the provisions of the constating documents
or by-laws of Urbancorp, or (ii) any applicable laws;

this Agreement has been validly executed and delivered by Urbancorp
and is a valid and legally binding obligation of Urbancorp enforceable
against Urbancorp in accordance with its terms, subject to the limitations
with respect to enforcement imposed by applicable laws in connection with
bankruptey, insolvency, liquidation, reorganization or other laws affecting
the enforcement of creditors’ rights generally and subject to the availability
of equitable remedies such as specific performance and injunction which
are only available in the discretion of the court from which they are sought;

Urbancorp (i) is not an insolvent Person within the meaning of the BIA or
the Winding-up and Restructuring Act (Canada), (ii) has not made an
assignment in favour of its creditors or a proposal in bankruptcy to its
creditors or any class thereof, (iii) has not had any petition for a receiving
order presented in respect of it, and (iv) has not initiated proceedings with
respect to a compromise or arrangement with its creditors or for its
winding up, liguidation or dissolution;

Urbancorp is not a non-Canadian within the meaning of the Investment
Canada Act,

no approval or consent of any Government Authority is required in
connection with the execution and delivery of this Agreement by





()

(i)

)

(k)
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Urbancorp and the consummation of the transactions contemplated by this
Agreement by Urbancorp;

Urbancorp is not a non-resident of Canada for the purposes of the /ncome
Tax Act (Canada),

Urbancorp will hold beneficial title to its Proportionate Share free and clear
of all mortgages and Encumbrances other than the Pemitted
Encumbrances and subject to the provisions of Article 9 and Article 10
hereof Urbancorp will continue to hold beneficial title to its Proportionate
Share for the entire term of this Agreement,

Urbancorp has not granted to any third party any option or right capable of
becoming an agreement or option for the purchase or acquisition of any or
all of Urbancorp's Proportionate Share;

there is not now any agreement binding upon Urbancorp that will be
violated by the execution and delivery of this Agreement or will prevent the
performance or satisfaction by Urbancorp of any term or condition in this
Agreement;

there is no litigation or claim which could result in litigation, judicial or
administrative action, statutory proceeding, judgment or order which could,
in any manner whatsoever, affect Urbancorp's Proportionate Share;

Urbancorp has delivered or made available to Mattamy its files and
material relating to the Project and the Project Property, which files and
materials are listed in Schedule "J" attached hereto, and the status
summary provided by Urbancorp pursuant to Section 4.1() of the
Purchase Agreement and attached hereto as Schedule ‘K" is true and
materially accurate,

Except for the PDP Consents, as such term is defined in the Purchase
Agreement, no approval or consent of any Person or Government
Authority is required in connection with the execution and delivery of this
Agreement or the Purchase Agreement by Urbancorp and the
consummation by Urbancorp of the transaction contemplated by this
Agreement and the Purchase Agreement;

Neither Urbancorp nor DPHI has any material claims, actions, damages,
demands, manner of actions, causes of action, suits, debts, duties,
accounts, bonds, covenants, warranties, indemnities, claims over,
contracts or liabilities of any nature, whether known, unknown, fixed or
contingent, except as disclosed in writing to Mattamy;

DPHI is a corporation duly incorporated, organized and validly existing
under the laws of the Province of Ontario and has all corporate power and
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all required governmental licences, authorizations, permits, consents and
approvals;

DPHI is not required to be qualified to conduct business in any jurisdiction
other than Ontario;

No actions have been taken or authorized by DPHI or the shareholders
thereof or by any other person, with respect to an Insolvency Proceeding
regarding DPHI or with respect to any amalgamation, merger,
consolidation, arrangement or reorganization relating to DPHI,

The execution, delivery and performance by DPHI of this Agreement,
including the issuance of the shares in DPHI pursuant to Section 14.1, are
within the powers of DPHI and have been duly authorized and consented
to by all necessary action on its part;

This Agreement has been duly and validly executed by DPHI and
constitutes a legal, valid and binding agreement of DPHI enforceable
against it in accordance with its terms, except as may be limited by
applicable bankruptcy, insolvency, rearganization, moratorium or similar
laws affecting creditors’ rights and subject to general principles of equity;

There are not outstanding: (i) any options, warrants, rights of first refusal
or other rights to purchase any shares of DPHI; (i) any securities
convertible into or exchangeable for such shares; or (iii) any other
contracts or commitments of any kind for the issuance of additional shares
of DPHI or options, warrants or other securities of DPHI;

The authorized share capital of DPHI consists solely of:
(i) 2,000 common shares; and

(ii) all such issued and outstanding shares have been duly and
validly authorized and issued and represent all of the issued
and outstanding shares of DPHI and all of the shares are
held by Mattamy and Urbancorp as set out in Section 14.1 of
this Agreement;

Except for the PDP Agreements and the Project Contracts, there are no
contracts or agreements in connection with the Project or the Project
Property to which Urbancorp or DPHI is a party; and

The PDP Agreements and the Project Contracts are in good standing
there have been no amendments or modifications thereto (except as
disclosed to Mattamy) and Urbancorp and DPHI and all other parties
thereto are in full compliance thereunder.
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3.15 Mattamy Representations and Warranties

Mattamy represents and warrants to Urbancorp, as at the date hereof and as of the
Effective Date, as follows:

(a)

(b)

(c)

(d)

(e)

(f)

(@)

(h)
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Mattamy has all necessary corporate power, authority and capacity to
enter into this Agreement and all other agreements contemplated by this
Agreement and to perform its obligations under this Agreement and all
other agreements contemplated by this Agreement;

the execution and delivery of this Agreement and all other agreements
contemplated by this Agreement by Mattamy and the consummation of the
transactions contemplated by this Agreement by Urbancorp have been
duly authorized by all necessary corporate action on the part of Mattamy;

neither the entering into nor the delivery of this Agreement by Mattamy nor
the completion by Mattamy of the transactions contemplated hereby will
conflict with, or constitute a material default under, or result in a material
violation of (i) any of the provisions of the constating documents or by-
laws of Mattamy, or (ii) any applicable laws;,

this Agreement has been validly executed and delivered by Mattamy and
is a valid and legally binding obligation of Mattamy enforceable against
Mattamy in accordance with its terms, subject to the limitations with
respect to enforcement imposed by applicable laws in connection with
bankruptey, insolvency, liquidation, reorganization or other laws affecting
the enforcement of creditors' rights generally and subject to the availability
of equitable remedies such as specific performance and injunction which
are only available in the discretion of the court from which they are sought;

Mattamy (i) is not an insolvent Person within the meaning of the BIA or the
Winding-up and Restructuring Act (Canada), (i) has not made an
assignment in favour of its creditors or a proposal in bankruptcy to its
creditors or any class thereof, (iii) has not had any petition for a receiving
order presented in respect of it, and (iv) has not initiated proceedings with
respect to a compromise or arrangement with its creditors or for its
winding up, liquidation or dissolution;

Mattamy is not a non-Canadian within the meaning of the Investment
Canada Act,

no approval or consent of any Government Authority is required in
connection with the execution and delivery of this Agreement by Mattamy
and the consummation of the transaction contemplated by this Agreement
by Mattamy;,

Mattamy is not a non-resident of Canada for the purposes of the Income
Tax Act (Canada),
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(i) Mattamy will hold beneficial title to its Proportionate Share free and clear
of all mortgages and Encumbrances other than the Permitted
Encumbrances and subject to the provisions of Article 9 and Article 10
hereof Mattamy will continue to hold beneficial title to its Proportionate
Share for the entire term of this Agreement;

()] Mattamy has not granted to any third party any option or right capable of
becoming an agreement or option for the purchase or acquisition of any or
all of Mattamy’s Proportionate Share; ‘

(k)  there is not now any agreement binding upon Mattamy that will be violated
by the execution and delivery of this Agreement or will prevent the
performance or satisfaction by Mattamy of any term or condition in this
Agreement; and

)] there is no litigation or claim which could result in litigation, judicial or
administrative action, statutory proceeding, judgment or order which could,
in any manner whatsoever, affect Mattamy’s Proportionate Share.

3.16 The representations and warranties of Urbancorp and Mattamy contained in
Section 3.14 and Section 3.15 respectively, shall survive and continue in full
force and effect for the benefit of the party entitled thereto until the first (1st)
anniversary of Compliance with Permit Servicing Requirements as that term is
defined in the PDP Agreements and determined pursuant thereto.

4. ACQUISITION
4.1  Status Prior to the PDP Closing

From and after the date of execution of this Agreement and up to and including the date
of the PDP Closing, the provisions herein shall operate as covenants and agreements
between the parties hereto as co-venturers, but not as tenants in common of the Land.

5. MANAGEMENT AND OPERATION
5.1  Operating Policy

The Co-Owners acknowledge and agree that it is their intention that the Project
Property at all times be operated and the Project be developed in accordance with the
Approved Project Plans and Specifications and each Approved Project Phase Budget to
the highest standards applicable from time to time for similar property and
developments in comparable markets so as to enhance the investment of the Co-
Owners in the Project Property and to provide the maximum return of such investment
consistent with prudent development, operating and management principles.
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5.2 Management of the Co-Ownership

(a)

(b)

(c)

(d)

Lepal*9282627.4

Subject to Article 11 hereof, the overall management and control of the
business and affairs of the Co-Ownership shall be vested in a Co-
Ownership Project Management Committee (the “Project Management
Committee”) consisting of two (2) natural persons with voting rights (the
“Voting Members”), one (1) to be appointed by Mattamy and one (1) to
be appointed by Urbancorp. Subject to the provisions hereof and
specifically Section 5.5 of this Agreement regarding Major Decisions, all
decisions and determinations made by the Project Management
Committee shall be binding upon all of the Co-Owners and may be
implemented by the Project Management Committee without any further
approvals of the Co-Owners.

The office of a member of the Project Management Committee or
designated substitute, as the case may be, shall be vacated upon the
occurrence of any of the following events after the creation of the Co-
Ownership:

(i) if a receiving order is made against him or if he makes an
assignment under the BIA;

(i) if an order is made declaring him to be a mentally
incompetent person or incapable of managing his affairs;

(iiiy  if he shall be removed from office by a written notice to him
from the Co-Owner that appointed him; or

(iv)  if by notice in writing to the Co-Owners he resigns his office
and such resignation, if not effective immediately, becomes
effective in accordance with its terms.

Any vacancy in the Project Management Committee shall be filled within
five (5) days of the creation of the vacancy by the Co-Owner which
appointed the former member of the Project Management Committee
whose loss of office created such vacancy. Such Co-Owner shall fill the
vacancy by written notice stating the name and address of the natural
person whom it appaints to the Project Management Committee to fill the
vacancy. Copies of such written notice shall be given to the other Co-
Owner and the person so appointed a member to the Project Management
Committee.

The powers of the Project Management Committee may be exercised by
resolution at a meeting at which a quorum of its Voting Members is
present or by resolution consented to in writing or by fax by all the Voting
Members of the Project Management Committee then in office if
constituting a quorum. Copies of all minutes of the Project Management
Committee and of all resolutions passed by it in accordance with the temms
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hereof shall be provided to each Co-Owner. Any resolution to be passed
or action to be taken by the Project Management Committee must have
the support and approval of the majority of the Voting Members.

The Project Management Committee shall meet regularly and as often as
required to properly carry out the business and affairs of the Co-
Ownership, but it shall meet at least once every three months. Minutes
shall be kept of all meetings of the Project Management Committee.
Mattamy shall circulate the minutes for each meeting of the Project
Management Committee to each Co-Owner. If, within seven (7) Business
Days following the date on which the minutes are mailed, a Co-Owner
does not object, in writing, to the content of the minutes for any meeting of
the Project Management Committee, the minutes shall be deemed to have
been approved by the Co-Owners. Meetings of the Project Management
Committee will be held in such locations in the Greater Toronto Area as
the Project Management Committee may designate from time to time, or,
if the Project Management Committee so determines or absent Voting
Members of the Project Management Committee consent, at any other
place within Canada or elsewhere.

Meetings of the Project Management Committee shall be held at least
once every three months at such time and such place (subject to Section
5.2(e) above) as the secretary of the Project Management Committee may
determine. Notice of the time and place of every meeting so called shall
be given in the manner provided herein to each Voting Member not less
than five (5) Business Days before the time when the meeting is to be held
except in the case of an emergency when such reasonable notice as is
possible in the circumstances shall be given in the manner provided
herein to each Voting Member before such time; provided that no notice of
a meeting shall be necessary if all Voting Members of the Project
Management Committee are present or if those absent waive notice of the
meeting or otherwise signify their consent to the holding thereof. Notices
to Voting Members of the Project Management Committee may be given
to them by personal delivery or electronic mail at the address or electronic
mail address in each case of the Voting Member, or by telephone call to
each Voting Member.

The Voting Members of the Project Management Committee are
authorized to participate in meetings of the Project Management
Committee by means of conference telephone or other communications
equipment whereby all persons participating in the meeting can hear each
other.

Each of the Voting Members of the Project Management Committee is
authorized to appoint by means of a proxy a proxyholder who is not
required to be a Voting Member of the Project Management Committee, to
attend and act at the meetings of the Project Management Commiittee in
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the manner and to the extent authorized by the proxy and with the
authority conferred by the proxy. A proxyholder appointed pursuant to this
subsection shall have the same rights as the Voting Member who
appointed him to speak at and participate in a meeting of the Voting
Members of the Project Management Committee in respect of any matter
and to vote at the meeting.

The quorum for the transaction of business at any meeting of the Project
Management Committee shall be two (2) Voting Members of the Project
Management Committee, one representing Mattamy and one representing
Urbancorp. For the purpose of determining a quorum, a Voting Member
attending or participating in any meeting, by means of conference
telephone or other communications equipment, or by means of a proxy, as
permitted herein, shall be deemed and counted as a Voting Member
attending or having attended such meeting in person. A purported
decision by one Voting Member alone without a quorum shall be of no
force or effect.

At all meetings of the Project Management Committee every question is to
be decided by a majority of the votes on the question. Each Voting
Member of the Project Management Committee shall be entitled to one (1)
vote on each question submitted to the Project Management Committee.
The chairman of the meeting shall always be a Voting Member and be
entitled to cast a vote, but not a second or tie breaking vote. If the Project
Management Committee is unable to reach agreement in accordance with
this Agreement with respect to any issue before it, the Chairman of the
Project Management Committee shall call a further meeting of the Project
Management Committee at which the item under dispute shall be the sole
item on the agenda. If at this further meeting of the Project Management
Committee, or such further meeting as the Project Management
Committee may agree to, the representatives of the Co-Owners after
using their commercially reasonable efforts, in good faith, fail to reach
agreement on the disputed item, the Project Management Committee shall
refer the matter to arbitration in accordance with Article 12.

The Project Management Committee shall implement the provisions of this
Agreement and undertake to perform the duties assigned to it under this
Agreement, including without limitation the duties to manage, supervise
and control the affairs of the Co-Ownership.

The members of the Project Management Committee shall not be required
to devote their full time to the Project Property and the affairs of the Co-
Ownership, but only such time as shall be reasonably necessary to
perform their duties herein.

No fees, salaries, commissions or other compensation shall be paid by the
Trustee or the Co-Ownership to the Voting Members of the Project
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Management Committee in respect of their work on the Project
Management Committee. Such members shall be entitled to
reimbursement of all actual, reasonable and appropriate expenditures
made by them on behalf of the Co-Owners and in accordance with this
Agreement.

(n) To best utilize the varied expertise of the members of the Project
Management Committee, the Project Management Committee s
authorized to delegate the implementation of its decisions to a member or
members of the Project Management Committee and such member or
members shall report back to the Project Management Committee on the
implementation,

(o) All financial planning and recording for the Co-Ownership and Project
Property, including accounting, bookkeeping, audit, and banking systems
and procedures shall be delegated to the Development Manager in
accordance with Article 6 of this Agreement.

5.3 Information

Solely with respect to books and records maintained from the date of this Agreement,
each Co-Owner shall: (1) furnish to the other Co-Owner such information respecting the
Project Property as may be reasonably required by such other Co-Owner at the
expense of the requesting Co-Owner; and (2) have the right at all reasonable times at
its expense and during usual business hours to audit, examine and make copies of or
extracts from the books and records of the other Co-Owner which pertain exclusively to
the Project Property.

Such right may be exercised through any agent or employee of such Co-Owner
designated by it or by an outside independent chartered accountant designated by such
Co-Owner, Each Co-Owner shall bear all expenses incurred by it in any examination
made for its account.

54 Accounting, Budgets and Development Plan

Prior to commencement of the Project and prior to the commencement of each
Accounting Period of the Co-Ownership, the Development Manager shall prepare or
cause to be prepared and submit to the Project Management Committee for
consideration by the Co-Owners a proposed budget for each phase of the Project
setting forth the estimated Gross Receipts, Expenses and capital expenditures with
respect to the Project Property for such phase for such Accounting Period and
reasonable details of the purposes for which expenditures are to be made and such
other information as may be reasonably requested by any of the Co-Owners. In
addition, the proposed budget shall be approved by the Co-Owners as required by
Section 5.5 (and following such approval is herein referred to as an “Approved Project
Phase Budget’). The Approved Praject Phase Budget may be amended at any time
during the Accounting Period if amendments are approved by the Co-Owners. The
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Approved Project Phase Budget for the First Phase of the Project is attached hereto as
Schedule “L".

5.5 Major Decisions

The Development Manager shall be responsible for all decisions relating to the
design, financing, management, administration, construction, development,
marketing and sale of the Project, except for any matters for which Urbancorp is
responsible pursuant to the terms of this Agreement and except for any Major
Decisions (as defined below). Notwithstanding any provisions contained herein, no act
shall be taken, sum expended, decision made or obligation incurred by the Co-
Ownership, the Project Management Committee, any Co-Owner or the Development
Manager with respect to a matter within the scope of any of the following major
decisions (hereinafter called “Major Decisions”), uniess such of the Major Decisions
have been agreed to by all the Co-Owners in writing:

(@) acquisition by purchase, exchange, lease or otherwise of any additional
land or interest therein, including, without limitation, an acquisition of the
Adjacent PDP Lands;

(b)  approving each Approved Project Phase Budget, and determination of the
maximum and minimum working capital requirements of the Co-
Ownership;

(c)  approval of the terms of any financing of the Co-Ownership to be arranged
or obtained including, but not limited to, the Primary Financing, the interim
and permanent financing of the Project and the mortgaging or the placing
or suffering the placing of any Encumbrances on the Project Property, or
any parts thereof;

(d)  offering for sale or other transfer, of any undeveloped part of the Project
Property but not the sale of any residential dwelling units;

(e) subject to Section 5.12, the terms of any sale of the Affordable Housing
Component;

4] subject to Section 10.2(d), the decision by the Co-Ownership to accept
any Unmarketed Property Purchase Offer,

() determining whether or not distributions of Gross Receipts should be
made to the Co-Owners, except as set forth in Arlicle 8 hereof,

(h) making any non-budgeted expenditure or incurring any obligation by or of
the Co-Ownership which results in either: (i) an increase of 10% or more
to the total Development Costs within any category as set out in the
applicable Approved Project Phase Budget; or (ii) an increase of 5% or
more to the total Development Costs of all categories as set out in the
applicable Approved Project Phase Budget;
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(i) varying the advertised sale prices for residential dwelling units if such
variances would result in a change of 10% or more to the total budgeted
revenues for unit sales as set out in the applicable Approved Project
Phase Budget;

) any acts, expenditures or obligations that arise from transactions with third
parties who are not at Arm's Length from any of the Co-Owners or the
Development Manager, excluding the direct staff costs of the
Development Manager for on-site construction, design centre and
warranty staff,

(ky making any decisions in regard to any issue over the rights of, or any
material default by, the Development Manager under this Agreement; and

) the replacement of the Development Manager in the circumstances
contemplated in Section 6.29 hereof.

5.6 Status Report

Each Co-Owner will, at the request and expense of the other Co-Owner, execute and
deliver to the other Co-Owner, or such party as the other Co-Owner may in writing
designate, a certificate which certifies to the best of the knowledge of such Co-Owner
after due investigation as to the then status of this Agreement, including as to whether it
is in full force and effect, is modified or unmodified, confirming the state of accounts
between the Co-Owners, the existence or non-existence of defaults, and any other
matter pertaining to this Agreement as to which the other Co-Owner shall, acting
reasonably, request a certificate.

5.7 Accountants

The Accountants of the Co-Ownership shall be the fim of PricewaterhouseCoopers, or
such other qualified accountants as shall from time to time be appointed by the Project
Management Committee. The Accountants shall, at the end of each fiscal year of the
Co-Ownership, and at such other time as may reasonably be required by a Co-Owner,
prepare audited financial statements of the books and accounts of the Co-Ownership,
and for such purpose the Accountants shall have access to all books of account,
records, vouchers, cheques, papers and documents of or which relate to the Co-
Ownership. The Accountants shall furnish copies of all audited financial statements to
each Co-Owner forthwith after preparation.

5.8 Expenses Prior to the Effective Date

The Co-Owners acknowledge and agree that the expenses incurred by Urbancorp in
respect of the Land or the Project prior to the date of this Agreement and the expenses
to be incurred by Urbancorp and Mattamy, all as set out in Schedule “F" shall be
Expenses for the purposes of this Agreement and each Co-Owner shall be responsible
for same to the extent of its Proportionate Share. In accordance with the foregoing,
Mattamy agrees to pay to Urbancorp in separate instalments on the dates and in the
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amounts set out in Schedule “F-1" attached hereto, a total amount representing
Mattamy's Proportionate Share of those Expenses listed in Schedule “F" that were
incurred by Urbancorp prior to the date of this Agreement. For certainty, Urbancorp
acknowledges that any expenses incurred by Urbancorp prior to the date of this
Agreement for commission fees or similar costs in relation to proposed mortgage
financing for the Project Property or any part thereof (including, without limitation,
Murray & Company invoices no. 211164 and 211165, dated December 21, 2011) shall
not be included in Schedule “F" and are not Expenses for the purposes of this
Agreement.

5.9 Sales Office

This existing sales office for the Project shall be transferred and made available to the
Co-Ownership for the purposes of the Project.

5.10 Design Centres

Urbancomp shall not use the Project design centre for any purposes relating to other
Urbancorp projects. The Co-Owners shall also pay to the Development Manager a
separate fee apportionment if the Development Manager's design centre is not located
on the Land.

5.11 Adjacent PDP Lands

If the lands adjacent to the Land as more particularly described in Schedule “M’
attached hereto (the “Adjacent PDP Lands") are at any time made available for sale by
any means, neither Co-Owner or any Affiliate of a Co-Owner shall offer to purchase or
accept an offer to sell the Adjacent PDP Lands unless and until the Co-Ownership shall
have made commercially reasonable efforts to acquire the Adjacent PDP Lands.

5.12 Affordable Housing Component of the Project

The affordable housing component of the Project, as described in Schedule *D”
attached hereto (the “Affordable Housing Component”) shall be developed and
maintained by the Co-Ownership, provided that either Co-Owner (for the purposes of
this Section 5.12, the “Marketing Co-Owner”), may, at any time following the
development of the Affordable Housing Component and the lease-up of the Affordable
Housing Component to at least 95% occupancy, require that the Co-Ownership market
the Affordable Housing Component for sale on such terms and at a price to be
stipulated by the Marketing Co-Owner (the ‘Proposed Affordable Housing Terms”)
and give notice of same (the “Marketing Notice”) to the other Co-Owner (the “Non-
Marketing Co-Owner”) The Non-Marketing Co-Owner shall then have the right to
purchase the Affordable Housing Component in accordance with the Proposed
Affordable Housing Terms, exercisable within ten (10) days of receipt of the Marketing
Notice, by giving notice to the Co-Ownership and the Marketing Co-Owner, and closing
of the purchase transaction shall take place 90 days thereafter. If the right to purchase
is exercised within such ten (10) day period, the Co-Ownership shall sell the Affordable
Housing Component to the Non-Marketing Co-Owner in accordance with the Proposed
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Affordable Terms and if the right to purchase is not exercised within such ten (10) day
period, the Co-Ownership shall offer the Affordable Housing Component for sale to
Arm's Length parties in accordance with the Affordable Housing Terms. If an offer to
purchase the Affordable Housing Component is received from an Arm's Length party on
terms that are the same as or more favourable to the Co-Ownership than the Proposed
Affordable Housing Terms, the Co-Ownership shall accept such Amn's Length offer and
sell the Affordable Housing Component pursuant to the terms of such offer.

5.13 Geothermal System: Additional Costs

If a geothermal heating system is required for any residential dwelling unit within the
Project as a result of any commitment made to PDP or to any third party purchaser
(including without limitation any oral commitment claimed to have been made during the
sales and marketing process for the dwelling unit) or any requirement of a
Govermnmental Authority, Urbancorp (and not Mattamy or the Co-Ownership) shall be
responsible for the additional cost of providing such geothermal heating system, being
the cost of providing the system less the cost of providing a standard heating system for
such dwelling unit, as determined by Altus Group on behalf of the Co-Owners, together
with all costs resulting from any claims by third party purchasers relating to their rights
or alleged rights with respect to any such geothermal heating system (collectively, the
“Geothermal Costs”). If applicable, the Geothermal Costs shall initially be paid by the
Co-Ownership and Urbancorp shall repay the Co-Ownership from funds received by
Urbancorp pursuant to Section 8.4(e).

5.14 Contracts and Liabilities Prior to the Effective Date

Prior to the Effective Date:

(a) Urbancorp shall not enter into any new contracts or agreements or incur
any new liabilities having a value in excess of FIFTY THOUSAND
DOLLARS ($50,000.00) in the aggregate with respect to any matter
relating to the Project or the Project Property without the prior written
approval of Mattamy; and

(b) Urbancorp shall not expend any funds in excess of FIFTY THOUSAND
DOLLARS ($50,000.00) with respect to any existing Project Contract
without the prior written approval of Mattamy.

6. THE DEVELOPMENT MANAGER
6.1 Representation and Warranty

The Development Manager represents and warrants to the Co-Owners that it has and
shall continue to have the facilities, personnel and expertise to provide to the Co-
Owners the services herein set forth in a competent and efficient manner and that it
has, or will obtain, all licences and approvals necessary to perform the services set forth
herein.
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6.2 Appointment of Development Manager

Relying on the foregoing representation and warranty, the Co-Owners hereby appoint
and retain the Development Manager as development manager of the Project to
perform the services herein set forth. The Co-Owners hereby expressly acknowledge
and agree that, without in any way diminishing the responsibilities of the Development
Manager hereunder, any of the duties to be carried out by the Development Manager
under this Agreement may be carried out by any Person engaged by the Development
Manager as the Development Manager reasonably considers appropriate.

6.3 Intentionally Deleted
6.4 Exclusivity

The Co-Owners confirm that the appointment of the Development Manager hereunder
is exclusive and no other Person or Persons shall be appointed to perform such function
except in accordance with the provisions of this Agreement.

6.5 Development Manager's Other Activities

The parties hereto acknowledge that the Development Manager or parties related to the
Development Manager may engage in investment in, or development of, other
developments similar to the Project in the City of Toronto or elsewhere and that,
provided the Development Manager diligently provides the services required pursuant to
this Agreement in accordance with the standard provided for in this Agreement, the
Development Manager shall not be considered in breach of this Agreement by engaging
in such other investment or activities.

6.6 Fees and Disbursements /

The Co-Owners shall pay to the Development Manager a fee for its services equal to
FOUR AND ONE HALF PERCENT (4.5%) of the total amount of Gross Receipts (the
“Development Management Fee”) and for as long as Urbancorp carries out the duties
and functions described in Section 6.15 or such lesser duties and functions as may be
otherwise agreed by the Co-Owners, Urbancorp shall be entitled to a consulting fee (the
“Urbancorp Consulting Fee”) equivalent to ONE AND ONE HALF PERCENT (1.5%)
of the total amount of Gross Receipts, which fee shall be paid to Urbancorp Toronto
Management Inc., provided that the Co-Owners acknowledge that management or
consulting fees in respect of the Project have been paid to Urbancorp or its Affiliates in
the amount of $4,400,274.00 to date and no payments of the Urbancorp Consulting Fee
shall be made until after the Development Manager has been pgid_a total amount of
$13,200,822.00 in respect of the Development Management Fee. The Development
Management Fee shall be paid from construction financing draws in proportion to total
estimated costs. After the Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fege, payments of the
Urbancorp Consulting Fee shall then be made by the Co-Owners jt the same time as

payments of the Development Management Fee.
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Reference in this Section 6.6 to "Gross Receipts” shall be inclusive of HST.

In addition to the Development Management Fee, the Co-Owners shall pay to the
Development Manager, in the event of any distribution payments to the Co-Owners
pursuant to Section 8.4(e), a fee for the Development Manager's services equal to ONE
PERCENT (1%) of the total amount of the distribution payments made pursuant to
Section 8.4(e) (the “Development Management Bonus Fee”).

In addition to the fees referred to in this Section 6.6, in the event that the Development
Manager has disbursed funds from its own account for Development Costs, the Co-
Owners shall reimburse the Development Manager within fifteen (15) days after delivery
of an invoice for all disbursements paid by the Development Manager on the Co-
Owners' behalf.

6.7 Indemnity by Co-Owners

Notwithstanding any termination of this Agreement, the Co-Owners, jointly and
severally, agree to save the Development Manager harmless from any action, cause of
action, suit, debt, cost, expense, claim or demand whatsoever at law or in equity in
connection with the performance by the Development Manager of any and all of its
obligations under this Agreement, including, without limitation, any damage or injury
whatsoever to any employee or other Person or property arising out of the use,
administration or control of the Project or any other assets of the Co-Owners relating to
the Project during the term of this Agreement, but the indemnity provided under this
Section 6.7 shall not extend to any wrongful act or neglect of the Development Manager
or of its employees, servants, agents, or Persons for whom it is responsible, and shall
not extend to any action taken by the Development Manager outside the provisions of
this Agreement.

6.8 Replacement of Development Manager

In the event that Mattamy is no longer a Co-Owner, then notwithstanding any other
provision of this Agreement, Urbancorp shall have the right to require that the Co-
Owners shall replace the Development Manager in accordance with this Agreement. In
the event of such termination, the Development Manager shall be entitled to be paid
fees earned by it (or accrued to it) prior to the date of termination.

6.9 Scope of Duties of the Development Manager

Upon and subject to the terms hereinafter set forth and subject to and in accordance
with any and all instructions consistent with such terms which may from time to time be
given by the Co-Owners, the Development Manager shall carry out all necessary
services for and on behalf of the Co-Owners to arrange for, coordinate and expedite
planning and design, the obtaining of all necessary approvals and permits, financing,
management, preparation of plan(s) of condominium, administration and arranging of
marketing and sale of, and the construction of, the Project in accordance with the
Schedule and the Budget in a manner consistent with the philosophy of development,
marketing and sale as determined by the Co-Owners. Whenever the Development
Manager has discretion pursuant to this Agreement, such discretion shall be exercised
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in a reasonable commercial manner in the best interest of the Co-Owners at all times,
such that all costs and expenses are within the limits of the Budget or as otherwise
permitted under this Agreement or the Co-Ownership Agreement.

6.10 Duties Relating to Planning and Design

Without limiting the generality of and subject to Section 6.9 hereof, the Development
Manager shall supervise the completion of all matters relating to the planning and
design of the project and the Development Manager shall perform the duties and
functions described in Section 1 of Schedule “E” hereto.

6.11 Duties Relating to Construction

Without limiting the generality of, and subject to, Section 6.9 hereof, the Development
Manager shall supervise and administer the construction of the Buildings and
Improvements in accordance with the plans and specifications acceptable to the co-
owners and the Development Manager shall perform the duties and functions described
in Section 2 of Schedule “E” hereto.

6.12 Duties Related to Project Financing

Without limiting the generality of, and subject to, Section 6.9 hereof, the Development
Manager covenants and agrees with the co-owners that it shall perform the duties and
functions relating to financing as described in Section 3 of Schedule “E" hereto:

6.13 Administrative Duties

Without limiting the generality of, and subject to, Section 6.9 hereof, in connection with
its duties under this agreement, the Development Manager shall carry out all hecessary
or desirable administrative duties, including without limitation the duties and functions
described in Section 4 of Schedule “E" hereto

6.14 Duties Related To Marketing

Without limiting the generality of, and subject to, Section 6.9 hereof, the Development
Manager shall carry out the duties and functions relating to the marketing of residential
units in the Project that are described in Section 5 of Schedule “E” hereto.

6.15 Urbancorp’s Duties

The Development Manager hereby delegates to Urbancorp the duties and functions
described in Section 6 of Schedule “E” hereto and for the purposes of the carrying out of
those duties and functions only, Urbancorp shall be subject to the obligations of the
Development Manager as set out in Sections 6.1, 6.2, 6.4, 6.5, 6.7, 6.16, 6.17, 6.18.
6.19, 6.26, 6.27, 6.28, 6.29 and 6.30 of this Agreement. In the event that Urbancorp is
no longer a Co-Owner, then Urbancorp shall not carry out these duties and functions
and shall not thereafter be entitied to the Urbancorp Consulting Fee.

—
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6.16 Due Diligence

The Development Manager covenants and agrees with the co-owners that it shall camry
out its duties hereunder diligently and expeditiously and with due care and time shall in
all respects hereof be of the essence. In so carrying out its duties, the Development
Manager agrees to perform in an efficient manner in keeping with the standard of an
experienced and competent Development Manager of comparable developments.

6.17 Staff of Development Manager

The Development Manager shall hire such head office support staff as may be
necessary to carry out its functions under this agreement and the cost of such staff shall
be borne by the Development Manager, provided that the Development Manager shall
also hire such on-site construction, sales centre, design centre and warranty staff as
may be necessary for the Project and all costs associated with such staff shall be
Development Costs and shall be paid by the Co-Owners.

6.18 Records

The Development Manager shall maintain records relevant to all aspects of the services
performed by it hereunder in keeping with the standards of the real estate development
industry. The Development Manager shall keep full and adequate books of account and
other records on an accrual basis reflecting all financial transactions relating to the
project in accordance with ASPE and in sufficient detail to facilitate adequate review
thereof. The Development Manager, at any and all times during normal business hours,
will permit the Co-Owners and any partner or representative of the Co-Owners to
examine all books of account, records, reports and other documents of the
Development Manager relating to the services performed by the Development Manager
under this agreement and to make copies thereof and to make extracts therefrom at the
expense of the Co-Owners.

6.19 Furnish Information

The Development Manager shall make available to the Co-Owners (and any
representative of the Co-Owners), to the Co-Owners' auditors and to any appraiser of
the project such information and material as and when the same may be reasonably
requested and otherwise give such co-operation as may be necessary for such auditors
and appraisers to carry out their duties on behalf of the Co-Owners or any partner of the
Co-Owners.

6.20 Budget

In accordance with Section 5.4, the budget for each phase of the Project shall be
prepared by the Development Manager for approval of the Co-Owners after design
drawings are completed and shall consist of: (a) a pro forma budget providing an annual
cash flow forecast for the life of the project phase: and (b) a cost projection for the
development of the project phase. Any amendments or refinements to the pro forma
budget for the succeeding fiscal year, as well as the cost projections for the succeeding
fiscal year shall be presented to the Co-Owners within thirty (30) days following the
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conclusion of each quarter during each fiscal year. The Development Manager shall
revise the budget from time to time and the revised budget shall require approval of the
Co-Owners.

It is understood and agreed that the preparation and submission of each budget and the
Schedule and any other schedule or report prepared and submitted by the Development
Manager shall not be construed as a guarantee by the Development Manager of the
final, actual cost of the work and services required to be performed or obtained in
connection with the completion of the Project or any phase or part thereof. The Co-
Owners acknowledge that, notwithstanding the experience and expertise of the
Development Manager, the projections contained in any budget are subject to and may
be affected by changes in financial, economic and other conditions and circumstances
beyond the Development Manager's control. Without limiting the generality of the
foregoing, it is further understood and agreed that the Development Manager shall not
be liable for any expenditures incurred in good faith in excess of the aggregate amounts
allocated thereto contained in any budget, the Schedule or any other schedule or report
prepared and submitted to the Co-Owners by the Development Manager. The
Development Manager shall be responsible to give prompt notice to the Co-Owners
whenever the Development Manager anticipates any cost overrun in excess of five per
cent (5%) of the total amount of any Approved Project Phase Budget.

6.21 Accounting

The Development Manager covenants and agrees to prepare and submit to the Co-
Owners quarterly financial statements reflecting the current financial position of the
Project and monthly sales figures.

6.22 Annual Review

The Development Manager shall have the books and records maintained by it in relation
to the Project reviewed annually or more frequently as the Co-Owners may require by
the Accountant at the Co-Owners' expense.

6.23 Banking

The Development Manager shall administer all banking pertaining to the project. For
this purpose, a separate account or accounts (the "Project Account”) shall be
established at a bank in Toronto. The Project Account shall bear the Co-Owners' name.
The Co-Owners shall authorize the Development Manager to draw cheques on the
Project Account for payment of Development Costs. All monies received with respect to
the Project shall be deposited in the Project Account and all Development Costs shall
be paid by cheques drawn on the Project Account, which cheques shall be signed by
the Development Manager on behalf of the Co-Owners.

6.24 Payment of Development Costs

Development Costs shall be estimated in each budget. The Co-Owners shall deposit
sufficient funds in the project account from time to time to pay the Development Costs to
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be incurred. The Co-Owners shall pay all Development Costs when due. The
Development Manager shall submit a quarterly statement to the Co-Owners reporting
on all receipts and disbursements made by the Development Manager from the Project
Account.

To the extent permitted by any lender of funds to the Project, the Co-Owners shall direct
such lender to make all payments in accordance with the terms of such loan to the
project account in order to satisfy in whole or in part the Development Costs.

6.25 Completion of Project

The Development Manager's duties with respect to the Project shall continue until the
completion of the Development Manager's duties described herein with respect to the
Project, at which time the Development Manager shall be deemed to have fully earned
its fee for services to be provided under this Agreement.

6.26 Risk

The Co-Owners acknowledge and agree that the obligation of the Development
Manager is limited to the use of its diligent, reasonable, commercial efforts in the
performance of its duties and obligations hereunder. All costs, expenses, liabilities and
risks which flow from the construction and development of the Project, unless the
Development Manager has failed to use diligent, reasonable, commercial efforts in the
performance of its duties and obligations hereunder, or unless it has acted outside the
scope of its authority set forth in this agreement, shall be for the account of the Co-
Owners and not for the account of the Development Manager and for greater certainty,
but without limiting the foregoing, provided it has used its diligent, reasonable,
commercial efforts in the performance of its duties and obligations hereunder, the
Development Manager shall not be responsible for any delay in achieving any
completion date, nor for any defect in the designs and plans for the Project nor for any
inability of any insurer to perform its obligations.

6.27 Responsibilities of Co-Ownership
(1)  the Co-Ownership, at its expense, shall:

(@) if the Development Manager is directed by the Co-Owners to represent
their interests in respect of proceedings, before any court or tribunal,
including rezoning, expropriation or arbitration proceedings which may
arise in connection with the project or the property, assume full
responsibility for such representation and save the Development Manager
harmless from any cost or expense arising out of such representation,
including without limitation the appropriate proportion of salary and benefit
costs related to employees of the Development Managet involved in such
representation;

(b)  promptly make all decisions required under this agreement and respond to
all reasonable requests for approval made hereunder,;
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(c) promptly execute and deliver such evidence of the Development
Manager's authority as may be reasonably required by third patties; and

(d) except where the same are being disputed in good faith, promptly make all
payments and incur all expenditures required in connection with the
project in accordance with this agreement.

(2)  the Development Manager shall assist the Co-Owners in the matters referred to
in subsection 6.27(1) in the course of carrying out its duties pursuant to this agreement.

6.28 Term

The Development Manager's appointment under this agreement shall commence upon
the date hereof and shall continue until completion of the Development Manager's
duties described herein unless terminated earlier in accordance with the provisions of
Section 6.29.

6.29 Co-Owners' Right to Terminate

The Co-Owners may, at their election, terminate the appointment of the Development
Manager hereunder, if and whenever:

(a) the Development Manager materially defaults in the performance of any of
its covenants, obligations or agreements herein contained and either:

(i) such default continues for a period of thirty (30) days after
written notice from the Co-Owners specifying the nature of
such default has been given to the Development Manager
without the Development Manager rectifying such default
during such period; or

(i) if the Development Manager disputes the Co-Owners' right
to terminate this agreement, arbitrators have confirmed such
default pursuant to Article 12; or

(b) the Development Manager makes an assignment for the benefit of its
creditors or makes a proposal or takes the benefit of any legislation in
force for bankrupt or insolvent debtors or has a receiving order made
against it or has a receiver appointed for all or substantially all of its
business or assets or has any action taken with a view to the winding up
or dissolution or liquidation of its corporate existence or if the
Development Manager has misappropriated funds belonging to the Co-
Owners; or

(c) Urbancorp exercises its right to replace the Development Manager
pursuant to Section 6.8.
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For the period during which any default under Section 6.29(a) shall continue, the
Development Manager shall not be entitled to receive from the Co-Owners, and the Co-
Owners shall not be required to pay to the Development Manager, any fees payable to
the Development Manager under this agreement. The Development Manager shall be
entitled to be paid fees earned by it (or accrued to it) prior to the date of default or
termination.

6.30 Development Manager's Right to Resign and Terminate for Cause

The Development Manager may, at its election, resign and terminate its appointment
as Development Manager and whenever:

(a) the Co-Ownership materially defaults in the performance of any of its
covenants, obligations or agreements herein contained and either:

(i) such default continues for a period of thirty (30) days after
written notice from the Development Manager specifying the
nature of such default has been given to the Co-Owners
without the Co-Owners rectifying such default during such
period; or

(i) if the Co-Owners dispute the Development Manager's right
to resign and terminate its appointment as Development
Manager, arbitrators have confirmed such default pursuant
to Article 12; or

(b) a Co-Owner makes an assignment for the benefit of its creditors or makes
a proposal or takes the benefit of any legislation in force for bankrupt or
insolvent debtors or has a receiving order made against it or has a
receiver appointed for all or substantially all of its business or assets or
has any action taken with a view to the winding up, dissolution or
liquidation of its corporate existence.

If the Development Manager shall resign and terminate its appointment as Development
Manager as aforesaid, it shall not, by virtue of such declaration, and notwithstanding
anything herein to the contrary, be prejudiced or limited in its right to recover from the
Co-Owners damages for any antecedent breach by the Co-Owners of its covenants or
obligations herein contained.

7. FINANCING OF CO-OWNERSHIP
7.1 Primary Financing

(a) The Co-Owners hereby covenant and agree that the Development
Manager, shall arrange on behalf of the Co-Owners, from external
sources, all financing required for the development of the Project and
maintenance of the Project Property, including, without limitation, any
loans, mortgages or other financing to fund, including all interim and
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permanent financing, loans required to complete the Project and to
maintain the Project Property, and the Co-Owners shall secure such
financing by charging and encumbering the Project Property in such
manner as may be required by the party or parties providing such
financing (collectively the “Primary Financing”). The Co-Owners
acknowledge that it is their mutual intention that, to the extent possible, all
Primary Financing shall to the maximum extent possible come from
external sources on the security of the Project Property and from internal
revenues generated from the Project Property.

If the Primary Financing lender (the “Primary Lender”), requires equity in
the Project that exceeds that already contributed by the Co-Owners, such
additional equity shall be contributed by the Co-Owners based on their
Tenancy-in-Common Proportion.

Approval of the terms of the Primary Financing pursuant to Section 7.1(a),
including the selection of the Primary Lender, shall constitute a Major
Decision for the purposes of Section 5.5 of this Agreement.

Urbancorp and Mattamy shall each provide, if required, its own covenant
to the Primary Lender on any borrowings by the Co-Ownership for the
Project. If the Primary Lender does not accept the covenants of Urbancorp
and Mattamy on a several basis based on their Tenancy-in-Common
Proportion, but requires additional covenant security or a guarantee from
an Affiliate or Associate of Urbancorp or Mattamy, then Urbancorp or an
Affiliate or Associate of Urbancorp acceptable to the Primary Lender
(collectively, the “Urbancorp Guarantors”) and Mattamy or an Affiliate or
Associate of Mattamy acceptable to the Primary Lender (collectively, the
“Mattamy Guarantors”) shall each provide such additional covenant
security, in equal amounts as between the Mattamy Guarantors, on the
one hand, and the Urbancorp Guarantors, on the other hand provided that
no personal guarantees shall be required unless approved by the Co-
Owners, the Mattamy Guarantors, the Urbancorp Guarantors and the
person providing such personal guarantee. Such security shall be limited
in the case of each of the Mattamy Guarantors and the Urbancorp
Guarantors to a maximum of 49% and 51% respectively of the total
amount of the Primary Financing or such lesser (but equal as between the
Mattamy Guarantors, on the one hand, and the Urbancorp Guarantors, on
the other hand) amount as the Primary Lender will accept.

Each Co-Owner agrees to execute all documents, and provide all financial
information necessary, in connection with any financing. For greater
certainty, it is acknowledged and agreed by the Co-Owners that there
shall be absolutely no obligation for any’ Co-Owner to provide third party
guarantees or indemnities to secure Primary Financing, except for any
guarantees given pursuant to Section 7.1(c).
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7.2 Liability of Co-Owners for Secured Claims
Each Co-Owner shall:

(a)  contribute and pay its Tenancy-in-Common Proportion of each and every
Secured Claim as and when the same becomes due and payable to the
extent that funds are not available in the Co-Owners' Account to provide
for such payment; and

(b)  indemnify the other Co-Owner from each and every Secured Claim to the
extent of the indemnifying Co-Owner's Proportionate Share thereof

8. FINANCIAL CONTRIBUTIONS AND GROSS RECEIPTS
8.1 Initial Contributions

The Co-Owners shall make initial contributions to the Co-Ownership in accordance with
the Approved Project Phase Budget for First Phase of the Project, as set out in
Schedule “L" attached hereto.

8.2 Co-Owners' Account

(a) The Co-Owners covenant and agree to establish or cause to be
established a bank account or accounts in a Canadian Schedule |
chartered bank acceptable to both Co-Owners (herein called the “Co-
Owners’ Account”) and to cause all Gross Receipts to be deposited into
such account. The Co-Owners shall cause the following payments to be
made out of the Co-Owners’ Account as and when due:

(1)  each payment required to be made on account of any Secured
Claim;

(2) any payment or the cost of performance of any obligation which is
the joint responsibility of the Co-Owners relating to the Co-
Ownership including payments for the Project and any capital
repairs or improvements made in accordance with the terms of this
Agreement;

(3)  all payments required to be made by or on behalf of the Co-Owners
in the management of the Project Property; and

(4)  any other Expenses.

(b) In the event of any Deficiency in the Co-Owners’ Account, each Co-Owner
shall contribute its Proportionate Share of such Deficiency into the Co-
Owners' Account within five (5) Business Days of notification of a
Deficiency.
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8.3 Contingency Reserve

During the course of the Project, and in any event prior to the completion of the final
closing of sales of the last FIVE per cent (5%) of residential dwelling units within the
Project, the Co-Owners shall establish a reserve fund in the Co-Owners’ Account in a
total amount based on a formula determined by the Development Manager for the
purpose of payment of all costs as may be reasonably anticipated, which will be
incurred by the Co-Ownership in respect of the repair, replacement and correction of
construction defects in residential units, the repair, replacement and correction of
subdivision services, completion of the obligations of the Co-Ownership pursuant to any
agreement of purchase and sale in respect of the Project, completion of any obligations
incurred by the Co-Ownership pursuant to any requirement of Tarion, the Condominium
Act (Ontario) and, generally, the cost of completion of all follow-up work on the Project
arising out of or associated with building operations undertaken by the Co-Ownership
(hereinafter collectively referred to as the “Building Operations”). The whole or any
part of such fund shall, from time to time, as the Development Manager may deem
necessary, be applied in payment of the cost of completion of Building Operations.

The Development Manager may, in its sole discretion, reduce the total amount of funds
held in such fund, from time to time, as may be appropriate taking into account the
anticipated cost of Building Operations then outstanding. [n the event of any such
reduction, and, in any event, upon the Project Management Committee determining that
all Building Operations have been fully completed, the balance of such fund then
remaining available for distribution shall be distributed to the Co-Owners in their
respective Proportionate Shares; provided, however, in the event from time to time
there are valid claims made in respect of Building Operations for which the Co-
Ownership is liable after such distribution to the Co-Owners, each Co-Owner shall re-
pay its Proportionate Share of such claim to a maximum of the amount so distributed to
each Co-Owner, to the Co-Ownership to permit the Co-Ownership to satisfy such claim
and the balance of the amount of such claim, if any, shall be satisfied from Gross
Receipts.

8.4 Distribution of Available Funds

Gross Receipts shall be applied and distributed in the following order of priority, when
available, with no distribution to be made in any category set forth below unless and
until the preceding category has been satisfied in full, unless the Co-Owners otherwise
agree in writing, subject to any applicable payment required pursuant to Section
10.1(c)(6) or Section 10.2(i)(4) and the funding of the reserve fund pursuant to Section
8.3 hereof and any other reserves determined by the Co-Owners to be necessary in
accordance with sound business practices to fund future contingencies of the Co-

Ownership:

(@) the payment of all Expenses;

(b) the repayment, when due and payable, of any moneys loaned or
advanced to the Co-Ownership by third party lenders pursuant to Article 7,
together with all interest accrued thereon to the date of payment,
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(¢) the payment to the Development Manager of all outstanding amounts
payable to it under this Agreement, other than the Development
Management Bonus Fee;

(d) The payment to Mattamy of the sum of TWENTY-ONE MILLION
DOLLARS ($21,000,000.00);

(e) the distribution of the moneys remaining, if any, subject to the provisions
of Section 7.1, in accordance with the following ratio:

(i) to Urbancorp: 50%
(i)  to Mattamy: 49%

(i) to the Development Manager: 1% as payment of the
Development Management Bonus Fee in accordance with
Section 6.6.; and

f the releases from time to time of the reserve funds described in Section
8.3 that are not required.

9. PROHIBITIONS ON DISPOSITION OF CO-OWNERSHIP INTERESTS
9.1 General Prohibition

No Co-Owner shall either directly or indirectly sell, exchange, transfer, assign, part with
possession of, encumber, pledge, mortgage, hypothecate, charge, grant a security
interest in or otherwise encumber or dispose of (“Transfer”) the whole or any part of its
or his Proportionate Share in the Project Property or the Shares in the Trustees, except.

(a) pursuant to the terms of this Agreement; or

(b)  with the express written consent of the other Co-Owner (“Permission”), it
being hereby acknowledged that such consent may be unreasonably and
arbitrarily withheld if the proposed Transfer is not part of a transaction that
involves the proposed Transfer of all of the Co-Owner's Proportionate
Share in the Project Property;

and any purported Transfer, in contravention hereof shall be absolutely null and void
and of no effect whatsoever at law or in equity.

9.2 Corporate Changes

If after the date of this Agreement there is a change in control of any of the Co-Owners,
such change in control shall be deemed to be a Transfer within the meaning of Section
9.1 above, and if made without Permission such Transfer shall be absolutely null and
void and of no effect whatsoever at law or in equity. For this Agreement, “change in
control” means in the case of any corporation, the transfer by sale, assignment,
transmission, or death, trust, operation of law or otherwise of any shares, interest or
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voting rights, and any other dealings including without limitation, re-organization of the
corporation or re-structuring, or any issuance, allotment, subscription, cancellation or
redemption of shares or other securities. Notwithstanding the foregoing, a “change in
control” shall only be deemed to occur if there is a resultant change in the Person or
Persons exercising effective control of such corporation.

9.3 Affiliate Transfers

Notwithstanding the foregoing provisions of this Article 9, if at any time any of the Co-
Owners are corporations, any corporate Co-Owner may, at its option, transfer all or part
of its interest in the Project Property to an Affiliate of such Co-Owner or to an immediate
family member of an individual owner of more than 50% of the shares in either
Urbancorp or Mattamy provided that such Affiliate or family member continues
throughout the term of this Agreement to be an Affiliate or family member of such Co-
Owner and further provided that: (a) notwithstanding such transfer, the transferor shall
continue to be liable for the performance of all its obligations hereunder; and (b) the
transferee or transferees shall execute a counterpart of this Agreement whereby it shall
assume all of the respective obligations of the transferor hereunder. Each transferee
shall be jointly and severally liable with the transferor with respect to the transferor's
obligations and liabilities under this Agreement.

9.4 Prohibition Against Disposition

No Transfer otherwise permitted to be made by a Co-Owner may be made pursuant to
this Agreement:

(a) if, as a result thereof, the other Co-Owner would become subject to any
more onerous governmental controls or regulations affecting the Project
Property to which the other Co-Owner was not previously subject by
reason solely of the nationality or residence of the transferee;

(b) if, by reason of such Transfer, the remaining Co-Owner would become
subject to taxation to which it was not previously subject;

(c) if the Transfer would be prohibited or rendered nugatory by law (such as
the Investment Canada Act (Canada)) or any term of any agreement or
other document entered into by all the Co-Owners in respect of the Project
Property unless any required approval has been obtained and is in effect;
or

(d) if the transferee is a non-resident of Canada for purposes of the Income
Tax Act (Canada), uniess the Co-Owner making a Transfer satisfies the
other Co-Owner, in its sole and absolute discretion, that satisfactory
arrangements have been made in regard to withholding tax obligations of
the Co-Owner making a Transfer, including not to limit the generality of the
foregoing any withholding tax that may be applicable on any sales of
residential or other condominium units.
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9.5 Covenant of Prospective Co-Owner

Notwithstanding anything else contained in this Agreement, no Transfer may be made
unless the prospective Co-Owner enters into an agreement with the remaining Co-
Owner (in a form satisfactory to its counsel, acting reasonably) whereby the prospective
Co-Owner shall be bound by and entitled to the benefit of this Agreement and the other
agreements affecting the Project Property contemplated by this Agreement to the extent
of the Co-Owner's interest which is the subject of the Transfer.

10.SALE OF CO-OWNERSHIP INTERESTS
10.1 Sale Resulting from Default

(a) If a Non-Defaulting Co-Owner wishes and is entitled to purchase the
Proportionate Share of a Defaulting Co-Owner pursuant to Section 11.1,
the Non-Defaulting Co-Owner shall give to the Defaulting Co-Owner
written notice thereof and the Non-Defaulting Co-Owner shall thereupon
be entitled to purchase the Proportionate Share of the Defaulting Co-
Owner at a total price to be agreed upon by the Non-Defaulting Co-Owner
and the Defaulting Co-Owner or, failing agreement, at a total price equal
to 90% of the Fair Market Value of the Defaulting Co-Owner's
Proportionate Share of the Project Property (determined as of the date of
service of the notice referred to in this Section 10.1(a)). In the event of a
purchase by Mattamy of Urbancorp’s Proportionate Share, the price shall
be adjusted by deducting an amount equivalent to the amount paid by
Mattamy in respect of the purchase price pursuant to the Purchase
Agreement less any amount paid to Mattamy pursuant to Section 8.4(d)
hereof (determined as of the date of service of the notice referred to in this
Section 10.1(a)). In the event of a purchase by Urbancorp of Mattamy's
Proportionate Share, the price shall be adjusted by adding an amount
equivalent to any part of the purchase price pursuant to the Purchase
Agreement that has been paid by Mattamy less any amount paid to
Mattamy pursuant to Section 8.4(d) hereof (determined as of the date of
service of the notice referred to in this Section 10.1(a)).

(b) If, within ten (10) Business Days after the determination of the purchase
price, the Non-Defaulting Co-Owner naotifies the Defaulting Co-Owner in
writing that it still wishes to purchase the undivided interest of the
Defaulting Co-Owner in the Project Property, the Defaulting Co-Owner
shall be obliged to sell, and the Non-Defaulting Co-Owner shall be obliged
to purchase, such undivided interest at the purchase price determined in
accordance herewith, which sale shall be completed ninety (90) Business
Days after delivery of notification by the Non-Defaulting Co-Owner that it
elects to purchase as mentioned in this Section 10.1(b).

(c) Any purchase and sale effected in accordance with the provisions of
Section 10.1 shall be subject to the following express provisions.
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The closing (the “Section 10.1 Closing”) of any purchase and sale
shaill be held at a place in Toronto, Ontario specified by the
purchaser at 10:00 a.m. on the date on which the sale is to take
place, or such earlier or later date as the vendor or vendors and the
purchaser may mutually agree.

At the Section 10.1 Closing, the vendor shall deliver to the
purchaser a transfer of the vendor's Proportionate Share, together
with such instruments and documents (reasonably satisfactory to
counsel for the purchaser) as may be necessary or desirable to
give effect to the sale and transfer of the Proportionate Share, such
documents to be legally sufficient to transfer to the purchaser the
Proportionate Share (the “Transfer Documents”).

The vendor shall and does hereby covenant to deliver a good and
marketable title to the Project Property being conveyed free from
any lien, charge or Encumbrance other than liens, Secured Claims,
Permitted Encumbrances and any construction contracts or other
agreements entered into by the Co-Ownership relating to the
Project.

The purchaser shall deliver, prior to closing, its certificate in form
prescribed by the Excise Tax Act (Canada), or, if no such form is
prescribed, then in reasonable form, certifying that the purchaser
shall, as applicable, be liable for, shall seif-assess and shall remit to
the appropriate taxing Government Authority all HST payable in
respect to the transaction or transactions contemplated hereunder.
The purchaser's certificate shall also include certification of the
purchaser's HST registration number. The vendor shall allow the
purchaser to self-assess and remit the HST, if any, directly to
Canada Revenue Agency and the purchaser agrees to indemnify
the vendor with respect to any HST that may be payable. If the
purchaser shall fail to deliver its certificate, then the purchaser shall
tender to the vendor, at closing, in addition to the balance due at
closing, an amount equal to any HST that the vendor shall be
obligated to collect and remit in connection with the said
transaction.

There shall be credited to the aggregate purchase price the amount
of the vendor's Proportionate Share of the principal amount
outstanding on all Secured Claims and other liens and
Encumbrances affecting the entire 100% undivided interest of the
Co-Owners in the Project Property.

The purchase and sale shall be subject to the usual adjustments,
together with adjustments for Secured Claims and of any amounts
owing by one Co-Owner to the other pursuant to the provisions of
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this Agreement. For certainty, all proceeds of the sale shall be
applied and distributed in accordance with Section 84 and
distributions shall continue to be made after the closing in
accordance with Section 8.4.

Any tender of documents or money may be made on the parties or
their respective solicitors and money may be tendered by bank
draft or certified cheque.

The vendor shall and does hereby agree to indemnify the
purchaser for its Proportionate Share of any claims by any third
party resulting from the business carried on by the Co-Ownership
or from the ownership of the Project Property prior to such sale and
the purchaser shall and does hereby agree to indemnify the vendor
for any claims by any third party resulting from the business carried
on by the purchaser after such sale as well as for such liabilities as
accrued before closing, including the Project Contracts, to the
extent credited in favour of the purchaser against the purchase
price and/or to the extent that such liabilities were incurred in the
ordinary course of the business of the Co-Ownership and/or in
accardance with either a budget approved by the purchaser and/or
with the consent of the purchaser.

In conjunction with the conveyance of its interest in the Project
Property the vendor shall transfer, convey and assign to the
purchaser for a nominal consideration of $1.00 all the Shares in the
Trustee Corporations held by the vendor and shall tender its or its
nominees resignation from all offices and the board of directors
thereof, and shall discharge or assign its Cross Charge (provided
that all amounts and obligations secured thereby have been
satisfied in accordance with this Agreement).

The purchaser shall use all reasonable efforts (which shall not
include the payment of funds) to obtain the release of the Co-
Owner conveying its Proportionate Share, and any party
guaranteeing any obligation of such Co-Owner, from all liabilities to
third parties relating to the Project Property and shall indemnify,
defend and hold harmless the Co-Owner so conveying its
Proportionate Share, and any such guarantor from and against any
and all claims, demands, losses, liabilities, expenses, actions,
lawsuits and other proceedings, judgments, awards and costs
(including reasonable solicitor's fees) incurred in or arising directly
or indirectly, in whole or in part, out of the operation of the Project
Property with respect to which it has been unable to obtain
releases, excluding only those liabilities, if any, accruing prior to the
date of such conveyance.
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(11)  If the vendor is not represented at the Closing or is represented but
fails for any reason whatsoever to produce and deliver the Transfer
Documents to the purchaser, then the instalments of the purchase
price (or estimate thereof) may be deposited by the purchaser into
a special account at a branch of the bankers used by the Co-
Ownership in the name of the vendor. Each such deposit shall
constitute valid and effective payment of the purchase price to the
vendor even though the vendor has, in breach of this Agreement,
voluntarily encumbered or disposed of any of its Proportionate
Share and notwithstanding the fact that a transfer of any of such
Proportionate Share may have been delivered or made in breach of
this Agreement to any alleged encumbrancer, transferee or other
party having or claims any interest, legal or equitable, therein or
thereto.

(12)  From and after the date on which the purchaser pays the purchase
price and assumes the vendor's share of the liability of the Co-
Ownership on the Closing Date, and even though the Transfer
Documents have not been delivered to the purchaser, at the option
of the purchaser the purchase of such Proportionate Share shall be
deemed to have been fully completed and all right, title, benefit and
interest, both at law and in equity, in and to such Proportionate
Share shall be conclusively deemed to have been transferred and
assigned to and become vested in the purchaser and all right, title,
benefit and interest, both in law and in equity, of the vendor, or of
any encumbrancer, transferee or other party having or claiming any
interest, legal or equitable, therein or thereto shall cease and
determine; provided, however, that the vendor shall be entitled to
receive the purchase price so deposited, without interest, upon
delivery to the purchaser of the Transfer Documents.

(13) Upon the completion of a sale resulting from the provisions of
Section 10.1, all rights or privileges accruing to the vendor
hereunder in regard to the development of the Project Property and
the right to have any say in or paricipate in the Project
Management Committee, shall terminate and be of no further force
or effect.

10.2 Purchase of the Unmarketed Property.

(@)

(b)
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For the purpose of this Section 10.2, “Unmarketed Property Purchase
Offer” means an irrevocable offer in writing to purchase the Unmarketed
Property from the Co-Ownership.

Any Unmarketed Property Purchase Offer made pursuant to this Section
10.2, shall, subject to the terms herein, specify the purchase price to be
paid for the Unmarketed Property and the terms and conditions upon
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which the Unmarketed Property is to be purchased. Any notice given or
required to be given or communication made under this Section 10.2 shall
be given or made in accordance with Section 16.1 of this Agreement.

No Unmarketed Property Purchase Offer shall be made under this Section
10.2 from and after the date on which:

(i) a notice has been given by a Non-Defaulting Co-Owner
under Section 10.1 unless the process contemplated under
Section 10.1 with respect thereto has been completed;

(i)  an Unmarketed Property Purchase Offer has already been
made under Section 10.2 by the other Co-Owner unless the
process contemplated under Section 10.2 with respect
thereto has been completed; or

(i) a secured Co-Owner has bona fide commenced realization
upon the security in its favour or the enforcement of its rights
thereunder and for so long as such secured Co-Owner is
diligently proceeding with such realization or enforcement
until the Co-Owner's Proportionate Share charged by the
security in the Co-Owner's favour has been disposed of or
foreclosed.

Subject to Section 10.2(c), at any time after the second anniversary of
Compliance with Permit Servicing Requirements as that term is defined in
the PDP Agreements and determined pursuant thereto, any Co-Owner
(the “Unmarketed Property Offeror”) may make an Unmarketed Property
Purchase Offer to the Co-Ownership and the Co-Ownership shall elect to
accept or not accept the Unmarketed Property Purchase Offer and shall
give notice to the Co-Owners of its decision. If the Unmarketed Property
Purchase Offer is not acceptable to the Co-Ownership, the Co-Owner who
is not the Unmarketed Property Offeror (the “Non-Offeror Co-Owner”)
shall have a right to purchase the Unmarketed Property at the same price
and on the same terms as contained in the Unmarketed Property
Purchase Offer, such right to be exercisable by notice to the Co-
Ownership and the Unmarketed Property Offeror within ten (10) days of
receipt by all Co-Owners of notice of the decision by the Co-Ownership to
not accept the Unmarketed Property Purchase Offer. If the Non-Offeror
Co-Owner gives notice that it exercises the right to purchase within such
ten (10) day period, the Co-Ownership shall sell the Unmarketed Property
to the Non-Offeror Co-Owner at the same price and on the same terms as
contained in the Unmarketed Property Purchase Offer, and if the Non-
Offeror Co-Owner does not give notice that it exercises the right to
purchase within such ten (10) day period, the Co-Ownership shall accept
the Unmarketed Property Purchase Offer and sell the Unmarketed
Property to the Unmarketed Property Offeror pursuant thereto.
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The purchase and sale of the Unmarketed Property under this Section
10.2 shall be completed at the expiration of ninety (90) days following
receipt by all Co-Owners of notice of the decision by the Co-Ownership to
accept or not accept the Unmarketed Property Furchase Offer, or at such
other time as the parties to such purchase and sale may agree to in
writing.

The sale shall be completed at the offices of the solicitors for the Co-
Owner who is not purchasing the Unmarketed Property, at 10:00 a.m., at
which time the Co-Owners shall execute and deliver to each other such
deeds, transfers, assignments, and other documents which may be
necessary or desirable to complete the transaction. Upon a sale being
effected of the Unmarketed Property pursuant to the provisions of this
Section 10.2, adjustments shall be made as of the date of closing of all
items of income and expense and in accordance with the usual practice
and otherwise as is reasonable in the circumstances. For certainty, all
proceeds of the sale shall be applied and distributed in accordance with
Section 8.4 and distributions shall continue to be made after the closing in
accordance with Section 8.4. Payment of the balance of the purchase
price for any sale pursuant to this Section 10.2 shall be made on closing
by way of certified cheque, bank draft or wire transfer.

The provisions of this Section 10.2 and the time limits herein fixed for the
giving of any notice, or doing of any act, shall be subject to the laws and
regulations of all authorities having jurisdiction over the Unmarketed
Property and the Co-Owners, or any of them. If by virtue of the
applicability of any such laws or regulations, the approval of any authority
shall be required to the doing of any act or the acquisition of the
Unmarketed Property as provided in this Section 10.2, the times herein
limited for the doing of such act, or the acquiring of such property, shall be
extended by the time required to obtain the approval of such authority. If
the approval of any Government Authority shall be required to the
acquisition by any Co-Owner of the Unmarketed Property, then such
acquisition shall be conditional upon the obtaining of such approval. The
Co-Ownership shall proceed expeditiously to obtain any necessary
approvals for the acquisition of the Unmarketed Property pursuant to this
Section 10.2,

Provided that the acceptance of any Unmarketed Property Purchase
Offer, or any notice of exercise of the right to purchase pursuant to
Section 10.2(d), as the case may be, shall be effective to create an
interest in the Unmarketed Property only if the subdivision control
provisions of the Planning Act, (Ontario) are complied with by the Co-
Ownership as vendor on or before completion of the sale transaction and
the Co-Ownership as vendor hereby covenants to proceed diligently at its
expense to obtain any necessary consent on or before completion.





(i)
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Any purchase and sale effected in accordance with the provisions of
Section 10.2 shall be subject to the following express provisions:

(1)  On the closing of the transaction (the “Section 10.2 Closing”), the
vendor shall deliver to the purchaser a transfer of the Unmarketed
Property, together with such instruments and documents
(reasonably satisfactory to counsel for the purchaser) as may be
necessary or desirable to give effect to the sale and transfer of the
Unmarketed Property, such documents to be legally sufficient to
transfer to the purchaser the Unmarketed Property.

(2) The Co-Ownership as vendor shall deliver a good and marketable
title to the Unmarketed Property being conveyed free from any lien,
charge or Encumbrance other than liens, Secured Claims,
Pemitted Encumbrances and any construction contracts or other
agreements entered into by the Co-Ownership relating to the
Project.

(3)  The purchaser shall deliver, prior to closing, its certificate in form
prescribed by the Excise Tax Act (Canada), or, if no such form is
prescribed, then in reasonable form, certifying that the purchaser
shall, as applicable, be liable for, shall self-assess and shall remit to
the appropriate taxing Government Authority all HST payable in
respect to the transaction or transactions contemplated hereunder.
The purchaser's certificate shall also include certification of the
purchaser's HST registration number. The Co-Ownership as vendor
shall allow the purchaser to self-assess and remit the HST, if any,
directly to Canada Revenue Agency and the purchaser agrees to
indemnify the vendor with respect to any HST that may be payable.
If the purchaser shall fail to deliverits certificate, then the purchaser
shall tender to the vendor, at closing, in addition to the balance due
at closing, an amount equal to any HST that the Co-Ownership as
vendor shall be obligated to collect and remit in connection with the
said transaction.

(4)  The purchase and sale shall be subject to the usual adjustments,
together with adjustments for Secured Claims and of any amounts
owing by one Co-Owner to the other pursuant to the provisions of
this Agreement. For certainty, all proceeds of the sale shall be
applied and distributed in accordance with Section 8.4 and
distributions shall continue to be made after the closing in
accordance with Section 8.4.

(5)  Any tender of documents or money may be made on the parties or
their respective solicitors and money may be tendered by bank
draft or certified cheque.
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6) Upon the completion of a sale resulting from the provisions of
Section 10.2, the Unmarketed Property shall for all purposes be
excluded from the Project Property and this Agreement shall
terminate and be of no further force or effect with respect to the
Unmarketed Property.

10.3 Remedies for Non-performance

If any Co-Owner fails to execute any documents to implement a sale resulting from the
provisions of any sections of this Article 10, the other Co-Owner shall be entitled,
without prejudice to its rights to pursue any other remedies available to it hereunder or
at law, including, without limitation, the right of specific performance and/or damages, or
to invoke the provisions of the Partition Act, (Ontario), if applicable, notwithstanding any
other provisions of this Agreement.

10.4 Power of Attorney

For the purposes of any purchase and sale transaction pursuant to Section 10.1, the
vendor hereby irrevocably constitutes and appoints the purchaser as its true and lawful
attorney-in-fact and agent for, in the name of and on behalf of the vendor to execute
and deliver in the name of the vendor all such assignments, transfers, deeds or
instruments as may be necessary effectively to transfer and assign the Proportionate
Share being sold to the purchaser. Such appointment and power of attorney, being
coupled with an interest, shall not be revoked by the dissolution, winding-up, bankruptcy
or insolvency of the vendor and the vendor hereby ratifies and confirms and agrees to
ratify and confirm all that the purchaser may lawfully do or cause to be done by virtue of
the provisions hereof.

11.DEFAULT
11.1 Default

If, during the term of this Agreement, an Event of Default or an Event of Insolvency
occurs, the Non-Defaulting Co-Owner shall have the right in addition to all of its other
remedies at law, in equity, by statute or otherwise, to do any one or more of the

following:

(a)  bring any proceeding seeking specific performance, injunction (whether for
a mandatory order or otherwise) or any equitable remedy, it being
acknowledged by the Co-Owners that damages at law may be an
inadequate remedy for a default or threatened breach of this Agreement,

(b)  bring any action at law or in equity as may be penmitted in order to recover
damages,;

(c) acquire the Proportionate Share of the Defaulting Co-Owner in
accordance with Section 10.1 hereof;
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(d) remedy any such default or any other default of the Defaulting Co-Owner
under this Agreement and in such circumstances the Non-Defaulting Co-
Owner shall be entitled on demand to be reimbursed by the Defauiting Co-
Owner for any monies expended to remedy such defaults and any other
expense incurred by the Non-Defaulting Co-Owner, together with interest
thereon at the rate per annum equal to the Prime Rate, plus five (5%)
percent, calculated and payable daily; all such amounts to be secured by
the Cross Charge(s) of the Defaulting Co-Owner and in addition the
Defaulting Co-Owner hereby directs that all amounts payable to it
pursuant to this Agreement shall be paid to the Non-Defaulting Co-Owner
to the extent necessary to reimburse such Non-Defaulting Co-Owner for
such monies with interest as aforesaid,

(e) exercise any of its remedies under any security from the Defaulting Co-
Owner in favour of the Non-Defaulting Co-Owner, or

4] to do such other acts or things as the Non-Defaulting Co-Owner may be
authorized or entitled to do under this Agreement, at law, or in equity.

11.2 Deduction from Co-Owners' Account

If, notwithstanding that notice shall have been given by the Non-Defaulting Co-Owner to
the Defaulting Co-Owner pursuant to the provisions of this Agreement, such Defaulting
Co-Owner shall remain in default following the expiry of the period of notice mentioned
therein, the amount of the payment or contribution referred to in such notice shall be
deducted from any payments out of the Co-Owners’ Account to which the Defaulting
Co-Owner would otherwise be entitled and shall be applied to the making of the
payment or contribution referred to in such notice, and further provided that where a
Deficiency has been paid by the Non-Defaulting Co-Owner on behalf of a Defaulting Co-
Owner pursuant to Section 8.2 hereof, the amount of the resulting loan with accrued
interest thereon shall be paid to the Non-Defaulting Co-Owner out of any distribution to
which the Defaulting Co-Owner is entitled pursuant to Section 8.4 hereof, and the
Defaulting Co-Owner hereby so authorizes and directs payment thereof accordingly.

12. ARBITRATION
12.1 Arbitration Disputes

Any dispute between the parties hereto arising under or by virtue of this Agreement
(including a dispute as to whether a matter is arbitrable) shall be resolved by arbitration.
Notwithstanding any provision set out in this Article 12, the Co-Owners agree that the
Project shall not be delayed in any way by an arbitration proceeding hereunder and the
Development Manager is at all times authorized to carry out its duties and functions with
respect to the Project while the applicable arbitration proceedings continue.

Legal*9282827.4





86

-52-

12.2 Notlce of Arbitration

Any Co-Owner may give written notice to the other Co-Owner that it wishes to have a
dispute arbitrated.

12.3 Appointment of Arbitrators

Subject to Section 12.4, within ten (10) Business Days after giving of such notice, the
Co-Owners shall attempt to agree on a single arbitrator. If a single arbitrator is not
agreed upon within ten (10) Business Days after the giving of such notice, each Co-
Owner shall, within a further period of ten (10) Business Days, appoint an arbitrator and
the arbitrators so appointed (the “Initial Arbitrators™) shall promptly thereafter appoint
another arbitrator who shall be the chair (the “Chair Arbitrator”). If one of the Co-
Owners shall fail to appoint an arbitrator within such further period of ten (10) Business
Days then it shall have no right to appoint an arbitrator and the arbitrator appointed by
the other Co-Owner shall be the only Initial Arbitrator entitled to arbitrate the disputes in
accordance with the terms herein. If the Initial Arbitrators shall fail, within ten (10)
Business Days after the date of appointment of the latest of them to be appointed, to
appoint the Chair Arbitrator then, upon the application of any Co-Owner, the Chair
Arbitrator shall be appointed by the Ontario Superior Court of Justice (the “Court’).

12.4 Qualification of Arbitrator

If the Co-Owners seek arbitration to determine the Fair Market Value of the Project
Property, each arbitrator chosen under this Article 12 must be an appraiser accredited
by the Appraisal Institute of Canada (or any successor association or body of
comparable standing if such Institute shall not then be in existence) as the holder of an
A.A.C.l. Certificate or any more highly-qualified accreditation as may hereinafter be
granted generally by such Institute, or shall be of comparable professional stature, and
shall have been actively engaged in the appraisal of residential real estate with some
experience in appraising projects that are similar to the Project in the Greater Toronto
Area for a period of not less than five years immediately preceding his appointment, and
further provided that such appraiser shall have no financial or other business interest in
the affairs of any Co-Owner or its Affiliates or Associates (other than payment for such
arbitration services in accordance with this Agreement).

12.5 Advice of Appointment

Each Co-Owner shall advise the other Co-Owner forthwith of the arbitrator appointed by
it. A Co-Owner making application to the Court to have the Chair Arbitrator appointed
shall advise the other Co-Owner forthwith of the arbitrator appointed by the Court. The
Initial Arbitrators shall advise the Co-Owners forthwith of the Chair Arbitrator appointed

by them.
12.6 Rules of Arbitration

The following provisions shall apply to the arbitration:
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(a) the arbitrator(s) or a majority of them shall proceed with the arbitration
notwithstanding the refusal of any Co-Owner or arbitrator to attend or
participate in all or any part of the arbitration hearings;

(b)  subject to the award of the arbitrator(s), each Co-Owner shall pay the fees
and expenses of any counsel or consultant retained by it for the arbitration
and any of its other expenses relating to the arbitration;

(c) the arbitration shall take place at a location agreed to in writing by the Co-
Owners, or failing such agreement, at a location in Toronto, Ontario;

(d) the award of the arbitrator(s) shall be in writing and signed by the
arbitrator(s) or a majority of them and shall be final and binding upon the
Co-Owners and there shall be no appeal from the award and the Co-
Owners shall abide by such award and perform the terms and conditions
thereof; and

(e) the expenses of the arbitration shall be paid in accordance with the award
of the arbitrator(s) and such decision shall be included in the award.

Except where inconsistent with the provisions of this Article 12, the Arbitration Act, 1991
(Ontario) shall apply to the arbitration of any dispute between the Co-Owners.

13.TRUST DECLARATION AND ACKNOWLEDGEMENT OF TRUSTEES

13.1 Declaration of Trust

Each of the Trustees, for itself and its successors and assigns hereby acknowledges
that it will, after the Purchase Agreement Closing, hold the Project Property as bare
trustee for the Co-Owners and that it shall have no beneficial interest therein, and
covenants and agrees with the Co-Owners to deal with the Project Property and
execute a conveyance therefor in such manner as the Co-Owners may in writing direct,
in accordance with the terms of this Agreement.

13.2 Indemnity

In consideration of each of the Trustees taking title to the Project Property as a bare
trustee for the Co-Owners, the Co-Owners hereby covenant and agree to indemnify and
save harmless each of the Trustees, their successors and assigns of, from and against
all losses, damages, costs, liabilities, claims and demands whatsoever attributable to or
arising out of the Trustees taking title and holding the Project Property as aforesaid.

13.3 Trustees’ Acknowledgement

The Trustees acknowledge the terms of this Agreement and the Co-Ownership herein,
and hereby unconditionally agrees to honour and to be bound by the terms hereof. The
Co-Owners and the Trustees agree that the Trustees shall not carry on, nor be
permitted to carry on, any business of any nature or kind whatsoever in their own right,
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and shall be restricted in all its activities to the performance of their function as nominee
and trustee as herein set forth.

13.4 HST

The parties hereto agree to execute an election in prescribed form under 273 of the
Excise Tax Act (Canada) to permit accounting for HST or harmonized sales tax in
connection with the operation of the Project Property in accordance with the election
while such election is in effect. The Co-Owners appoint and authorize the Trustees to
be responsible for accounting and reporting required to be provided by the Co-Owners
in respect of the Project Property with respect to HST. The Trustees will report under
the election on the basis provided in subsection 273 of the Excise Tax Act (Canada)
with respect to all property and services supplied or acquired by the Trustee on behalf
of each of the Co-Owners. The Trustees will collect and remit the HST on each Co-
Owner's share of the Gross Receipts of the Project Property and will claim all applicable
input tax credits for the purposes of HST. Notwithstanding the foregoing, the Co-Owners
acknowledge that each of them remains severally liable for its Proportionate Share of
HST.

14. ORGANIZATION OF THE TRUSTEE CORPORATIONS
14.1 Share Issuances

Forthwith upon the execution of this Agreement by the parties hereto:

(@) DHI shall issue out of its treasury 2000 common shares to the Co-Owners
and the Co-Owners agree that they shall respectively subscribe for and pay
for their respective common shares at the rate of $0.01 per share, in the
capital stock of DHI.

Total Subscription — DHI

Co-Owners No. of Shares Price
Mattamy 980 $9.80
Urbancom 1,020 $10.20

and

(b)  DPHI shall cancel any outstanding shares and shall issue out of its treasury
2000 common shares to the Co-Owners and the Co-Owners agree that
they shall respectively subscribe for and pay for their respective common
shares at the rate of $0.01 per share, in the capital stock of the DPHL.

Total Subscription ~ DPHI

Co-Owners No. of Shares Price
Mattamy 980 $9.80
Urbancorp 4,020 $10.20
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14.2 Additional Share Issuances

If at any time or from time to time any additional shares in the capital stock of either
Trustee Corporation are to be allotted, issued or sold, then notwithstanding the other
provisions of this Agreement to the contrary, they shall be allotted, issued and sold to
the Co-Owners, on a proportionate basis in accordance with their respective
Proportionate Shares as provided herein.

14.3 Directors

There shall be two (2) directors who shall be the same persons as the voting members,
to the effect that upon being elected or appointed as a voting member, the person so
elected or appointed shall automatically become a director of each Trustee Corporation.
The first voting members to the Project Management Committee and also to the Board
of Directors of each Trustee Corporation shall be as follows:

Tim Warner
Alan Saskin
14.4 Officers

The Trustee Corporations shall each have four (4) officers, namely a President, a Vice-
President, a Treasurer and a Secretary. The Vice-President and Treasurer shall be
appointed by Mattamy and the President and Secretary shall be appointed by
Urbancorp. The first officers are to be as follows:

President - Alan Saskin
Vice-President - Tim Warner
Secretary - David Mandell
Treasurer - Frank Doracin

In the event of the resignation, removal or death of any of the above-named officers, the
Co-Owner whose nominee such officer was shall have the sole and exclusive right to
appoint a replacement for such officer.

14.5 Execution of Instruments

All cheques and other banking documents, deeds, transfers, contracts, agreements,
transfer of title to a purchaser of the Project Property, permanent or interim morigage
financing commitment and other documents required to be executed by the Trustee
Corporations from time to time, and subject to the restrictions set forth herein, shall be
executed on its behalf by the Development Manager, provided that if authority has not
been given to the Development Manager in accordance with this Agreement, such
documents shall be executed on its behalf by any one officer representing Mattamy
together with any one officer representing Urbancorp.
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146 Share Certificates

All share certificates issued or to be issued by each Trustee Corporation shall be
endorsed with a memorandum as follows:

“This Certificate is issued and held by the party to whom it is
issued, subject to the terms of an Agreement made as of the
30" day of July, 2013 among Mattamy Downsview Limited,
Urbancorp Downsview Park Inc.,, Downsview Homes Inc.,
Downsview Park Homes Inc. and Mattamy Downsview Park
Management Inc.”

14.7 Board of Directors

Unless expressly provided to the contrary herein, the rules and procedures and the
organization of the Board of Directors of each Trustee Corporation shall, mutatis
mutandis, be identical to that of the Project Management Committee, and for all
purposes of this Agreement, any duly constituted meeting of the Project Management
Committee shall be deemed to be a duly constituted meeting of the Board of Directors
of the Trustee Corporations, and vice versa, as it relates to the Trustee Corporations’
involvement in the Project Property, and any resolution duly passed by the Board of
Directors of either Trustee Corporation as it relates to the Project Property and the Co-
Ownership shall be deemed to be a resolution duly passed by the Project Management
Committee and vice versa.

14.8 By-Laws

The by-laws of each Trustee Corporation shall incorporate, to the extent possible and
necessary, the provisions of this Agreement including the foregoing provision of this
Article 14.

15.SECURITY
16.1 Co-Owners’ Cross Charges

Upon the PDP Ciosing, each of the Co-Owners shall execute and deliver and shall
cause the Trustee to execute and deliver in favour of each other Co-Owner a charge or
mortgage of its Co-Owner's Proportionate Share in the Project Property in the principal
sum of FORTY MILLION DOLLARS ($40,000,000.00) bearing interest at the rate per
annum of the Prime Rate, plus 5% calculated and payable daily, payable on demand in
the form of charge and mortgage and related documentation attached hereto as
Schedule “C” (the “Cross Charge”) which shall be in registrable form. The Cross
Charge shall be general and continuing collateral security for the prompt, full and
complete observance of all of each Co-Owner’s covenants and obligations under or by
virtue of this Agreement and the Purchase Agreement and shall secure each Co-
Owner's obligations to the other Co-Owner hereunder, including all monies owed by
each Co-Owner to the other Co-Owner, together with interest thereon.
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15.2 Subordination of Cross Charges

The Mattamy Cross Charge and the Urbancorp Cross Charge shall each at all times be
subordinated and postponed to any interim or permanent financing and refinancing
approved by the Co-Owners and charging the interest of the Co-Owners in the Project

Property.
15.3 Partial Discharges/Postponements

Each of the Co-Owners shall execute and deliver such partial discharges or
postponements of the Cross Charges or consents as is required to complete any
conveyances to any Governmental Authority, including easements and rights-of-way, as
required under development or site plan agreements, draft plan of subdivision or
condominium conditions in regard to the Project, to facilitate the closing of any sale of a
unit in the Project approved by the Project Management Committee or the registration of
any plan of subdivision or condominium. Each of the Co-Owners covenant to execute
and deliver any partial discharges and agreements of subordination and postponement
to give effect to the provisions of this Section 15.3.

15.4 Deposit Insurance Charge

The Cross Charge shall at all times be subordinated and postponed to any security
approved by the Co-Owners and charging the interest of both Co-Owners in the Project
Property for the purposes of Tarion or excess deposit insurance in regard to deposits
received from purchasers of residential dwelling units in the Project.

15.5 Priority

The Co-Owners agree that the Mattamy Cross Charge and the Urbancormp Cross
Charge shall rank equally, notwithstanding the order of execution, delivery or
registration against title to the Project Property.

16.GENERAL
16.1 Notice 5

(a)  All notices or other communications authorized or required to be given
pursuant to this Agreement shall be in writing and either delivered by
hand, registered mail, electronic mail (e-mail) or fax transmission to:

(i) In the case of Mattamy:

Mattamy (Downsview) Limited
2360 Bristol Circle

Qakyville, Ontario

L6H 6M5

Attention: Tim Warner, Senior Vice President
E-mail: tim.warner@mattamycorp.com
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Fax Number: (905) 829-2002

With a copy of the notice to:

Mattamy (Downsview) Limited
2360 Bristol Circle

Oakville, Ontario

L6H 6M5

Attention:  Steve Kahansky, General Counsel
E-mail: steve. kahansky@mattamycorp.com
Fax Number: (905) 829-2002

And a copy of the notice to:

Cassels Brock & Blackwell LLP
2100 Scotia Plaza

40 King Street

Toronto, Ontario

M5H 3C2

Attention:  David Redmond/Andrew Salem
E-mail: dredmond@casselsbrock.com

asalem@casselsbrock.com
Fax Number: (416) 640-3039

(ii) In the case of Urbancorp:

Urbancorp Downsview Park Development Inc.
120 Lynn Williams Street

Suite 2A

Toronto, Ontario

M6K 3N6

Attention: Alan Saskin, President
E-mail; alansaskin@hotmail.com
Fax Number: (416) 928-9591

With a copy of the notice to:

Harris Sheaffer LLP
4100 Yonge Street, Suite 610
Toronto, Ontario

M2P 2B5
Attention: Barry Rotenberg
E-mail: brotenberg@harris-sheaffer.com

Fax Number: (416) 250-5300
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(iii)  In the case of the Trustees:

to Mattamy, Urbancorp and their respective solicitors at the above
addresses.

(iv) In the case of the Development Manager:

Downsview Park Management Inc,
2360 Bristol Circle

Oakville, Ontario

L6H 6M5

Attention:  Tim Warner, Senior Vice President
E-mail: tim.wamer@mattamycorp.com
Fax Number: (905) 829-2002

(b) Any party may change its address for service under this Article 16.1 by
notice to the other parties given in the same manner provided by this
Section 16.1.

(¢)  Any such notice or other communication shall be deemed to have been
given and received, if delivered, on the day on which it was delivered, if a
Business Day and if not on the next Business Day, if transmitted by
electronic mail or fax on the day of transmission, if a Business Day and if
not on the next Business Day, and, if mailed, on the third Business Day
following the day on which it was mailed (except in the case of any actual
or anticipated disruption of the postal service, when notices shall be
delivered or transmitted by fax).

16.2 Successors and Assigns

This Agreement shall enure to the benefit of and be binding upon parties hereto and
their respective legal representatives, successors and permitted assigns.

16.3 Compliance with Planning Act

This Agreement and every transaction to be completed pursuant to this Agreement is
subject to compliance with the Planning Act, (Ontario). Where any Planning Act consent
is necessary, all parties having an interest therein shall co-operate in bringing an
application for such consent as expeditiously as possible, and all parties having an
interest in such application shall execute all documents and make all attendances as
may be requisite in accordance therewith.

16.4 Non-Waiver

No consent to or waiver of any breach or default by any of the Co-Owners in the
performance of its obligations hereunder shall be deemed or construed to be a consent
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to or waiver of any other breach or default in the performance by such Co-Owner of the
same or any other obligations of such Co-Owner hereunder. Failure on the part of any
Co-Owner to complain of any act or failure to act of the other Co-Owner or to declare
the other Co-Owner in default, irrespective of how long such failure continues, shall not
constitute a waiver by such Co-Owner of its rights hereunder.

16.5 Rights of Co-Owners Independent

The rights available to each Co-Owner under this Agreement and at law shall be
deemed to be several and not dependent on each other and each such right shall be
accordingly construed as complete in itself and not by reference to any other such right.
Any one or more and/or any combination of such rights may be exercised by a Co-
Owner from time to time and no such exercise shall exhaust the rights or preclude the
other Co-Owner from exercising any one or more of such rights or combination thereof
from time to time thereafter or simultaneously.

16.6 Further Assurances

Each of the parties will from time to time hereafter and upon any reasonable request of
the other party make or cause to be made all such further acts, deeds, assurances and
things as may be required to more effectively implement the true intent of this
Agreement. The requesting party shall pay the reasonable costs of the other party in
providing such further acts, deeds, assurances and things.

16.7 General

Except where this Agreement herein specifically provides otherwise, whenever in this
Agreement reference is made to any notice, consent, approval, leave, designation,
requirement, opinion, judgement, permission or discretion, the same shall be given,
granted, determined, required or exercised reasonably and without undue delay.

16.8 No Registration

The parties agree that this Agreement shall not be registered against title to the Project
Property.

16.9 Remedies Cumulative

Each right, power and remedy provided for herein or now or hereafter existing at law, in
equity, by statute, or otherwise will be cumulative and concurrent and will be in addition
to every other right, power, or remedy provided for herein or now or hereafter existing at
faw, in equity, by statute, or otherwise, and the exercise or beginning of the exercise or
the forbearance of exercise by either party of any one or more of its rights, powers, or
remedies will not preclude the simultaneous or later exercise by the party of any or all of
its other rights, powers, or remedies.
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16.10 Plans

The Co-Owners shall each be entitled to all of the rights in and to the construction plans
and specifications relating to the Project, as well as in and to all reports, studies, models
and other design materials relating thereto.

16.11 Entire Agreement

This Agreement constitutes the entire agreement between the Co-Owners, in their
capacities as Co-Owners of the Project Property, pertaining to the subject matter hereof
and supersedes all prior and contemporaneous agreements, understandings,
negotiations and discussions, whether oral or written, of the Co-Owners and there are
no warranties, representations or other agreements between the Co-Owners in
connection with the subject matter hereof except as specifically set forth herein or in the
Schedules attached hereto.

16.12 Amendments

This Agreement may not be modified or amended except with the written consent of the
Co-Owners.

16.13 Accounting Principles

All calculations made or referred to herein shall be made in accordance with ASPE.
Where ASPE would permit more than one basis for calculation, the applicable basis
shall be selected by the Co-Owners. Notwithstanding the foregoing, each Co-Owner
may account for its participation in the Co-Ownership in its own financial statement as it
sees fit, in its sole and absolute discretion, unless otherwise required by law.

16.14 No Partnership

Nothing herein contained or otherwise arising herefrom shall constitute the parties
hereto as partners with one another, nor shall anything herein constitute or to be
deemed to constitute any of the parties as agent for one another, except as expressly
provided herein.

16.15 Mattamy and Urbancorp Names

Urbancorp acknowledges that it has no right, title or interest in the name “Mattamy”, or
any trademark, logo or other identification feature particular to Mattamy, or any part
thereof, and that the name “Mattamy" and any trademark, logo or identification feature
particular to Mattamy are the sole property of Mattamy or its Affiliates, and that any use
of such name, trademark, logo or identification feature in connection with the Co-
Ownership, shall be determined by Mattamy alone and only for so long as Mattamy is a
Co-Owner.

Mattamy acknowledges that it has no right, title or interest in the name “Urbancorp’, or
any trademark, logo or other identification feature particular to Urbancorp, or any part
thereof, and that the name “Urbancorp” and any trademark, logo or identification feature
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particular to Urbancorp are the sole property of Urbancorp or its Affiliates, and that any
use of such name, trademark, logo or identification feature in connection with the Co-
Ownership, shall be determined by Urbancorp alone and only for sa long as Urbancorp
is a Co-Owner.

16.16 Obligations as Covenants

Each obligation of a party to this Agreement, even though not expressed as a covenant,
is considered for all purposes to be a covenant.

16.17 No Conflict of interest

The parties each acknowledge having received independent legal advice in regard to
the provisions of this Agreement and its execution and delivery. Urbancorp
acknowledges and agrees that Mattamy or any of its Affiliates may retain its solicitors
Cassels Brock & Blackwell LLP (or such other solicitors which it may retain) to provide
advice to the Co-Ownership on development, condominium and legal matters relating to
the Development, and that Mattamy and any of its Affiliates will be free to retain Cassels
Brock & Blackwell LLP (or such other solicitors which it may retain) to represent it or
them in regard to any dispute with Urbancorp in regard to this Agreement, the Purchase
Agreement or otherwise, without any claim by Urbancorp of conflict of interest or bad
faith in any proceeding, notwithstanding Mattamy's solicitors being retained to provide
such advice to the Co-Ownership.

16.18 Survival

The representations, warranties, covenants, indemnities and agreements contained in
this Agreement shall remain in full force and effect for the time period necessary to give
effect thereto, shall not merge on the termination of this Agreement and shall inure to
the benefit of each of the parties hereto and their respective successors and permitted
assigns.

16.19 Governing Law

This Agreement shall be governed by the laws of the Province of Ontario and the laws
of Canada applicable therein.

16.20 Severable Covenants

If any covenant, obligation or agreement set forth herein or the application thereof to
any Person or circumstance shall, to any extent, be invalid or unenforceable, the
remainder of this Agreement or the application of such covenant, obligation and
agreement to Persons or circumstances other than those as to which it is held invalid or
unenfarceable shall not be affected thereby and each such covenant, obligation and
agreement shall be separately valid and enforceable to the fullest extent permitted by

law.
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16.21 Headings

The division of this Agreement into sections and the insertion of headings are for
convenience of reference only and are not to be considered in, and shall not affect, the
construction or interpretation of any provision of this Agreement.

16.22 Singular and Plural

Words importing the singular shall include the plural and vice versa.

16.23 Business Days

If any payment is required to be made or other action is required to be taken pursuant to
this Agreement on a day which is not a Business Day, then such payment or action
shall be made or taken on the next Business Day. All actions to be made or taken by a
particular Business Day must be made or taken by no later than 5:00 p.m. (Toronto
time) on a Business Day and any action made or taken thereafter shall be deemed to
have been made and received on the next Business Day.

16.24 Statute References

Any reference in this Agreement to any statute or any section thereof shall, unless
otherwise expressly stated, be deemed to be a reference to such statute or section, and
all regulations promulgated thereunder, as amended, restated or re-enacted from time
to time.

16.25 Time

Time shall be of the essence of this Agreement, except as specifically provided in this
Agreement.

16.26 Counterparts

This Agreement may be executed in any number of counterparts, each of which shall be
deemed to be an original and all of which taken together shall be deemed to constitute
one and the same instrument. Counterparts may be executed either in original or faxed
form and the parties adopt any signatures received by a receiving fax machine as
original signatures of the parties; provided, however, that any party providing its
signature in such manner shall promptly forward to the other parties an original of the
signed copy of this Agreement which was so faxed.
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. . o goth
The parties have executed this Agreement, effective this _52 day of July, 2013
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Name: Tirn Wavye
Tltle.ﬁq\,\#hor\?—ed 6\3mrg

I/We have authority to bind the Corporation

URBANCORP DOWNSVIEW PARK
DEVELOPMENT INC.

Per:

Name:
Title:

| have authority to bind the Corporation

DOWNSVIEW HOMES INC.

Per: /Z\_ \A)V\

Name: Tinn Womeér
Title: \‘\(,(f?f ¢5vdont:

Per:

Name:
Title:

I/We have authority to bind the Corporation

DOWNSVIEW PARK HOMES INC.

Per:

Name:
Title:
| have authority to bind the Corporation
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The parties have executed this Agreement, effective this _59_ day of July, 2013

MATTAMY (DOWNSVIEW) LIMITED

Per:

“Name:
Title:
I/We have authority to bind the Corporation

Title: Pm,s\dgu\{;

| have authority to bind the Corporation

DOWNSVIEW HOMES INC.

Per:

e 3ol
Title: President
[/We have authority to bind the Corporation

an
Title: Pre.s‘rdgn{—
| have authority to hind the Corporation
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DOWNSVIEW PARK MANAGEMENT INC.

S YR

Name: Tir oy rex
Title: ﬂuﬂlﬂri‘{p,d Q'ign'tﬂ@ o%m,f

| have authority to bind the Corporation

[INSERT SCHEDULES])
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Schedule “A” — Legal Description of Land

Firstly, Part of Lot 12, Concession 3, West of Yonge Street, former Township of York,
now in the City of Toronto, being part of PIN 10234-0624 (LT) being BLOCKS A, B1,
B2, B3, B4 E, F1, F2, J, O and P on the Plan of Subdivision, as such term is defined in
the PDP Agreements

Secondly, Part of Lot 12, Concession 3, West of Yonge Street, former Township of
York, now in the City of Toronto, being part of PIN 10234-0624 (LT) and part of PIN
10234-0625 (LT) being Lots 1 to 29, inclusive (SF1 to SF29, inclusive) on the Plan of
Subdivision, as such term is defined in the PDP Agreements
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Schedule “B” — Unmarketed Property

Firstly, Part of Lot 12, Concession 3, West of Yonge Street, former Township of York,
now in the City of Toronto, being part of PIN 10234-0624 (LT) being BLOCKS A and P
on the Plan of Subdivision, as such term is defined in the PDP Agreements

Secondly, Part of Lot 12, Concession 3, West of Yonge Street, former Township of
York, now in the City of Toronto, being part of PIN 10234-0624 (LOT) and part of PIN
10234-0625 (LT) being Lots 1 to 29, inclusive (SF1 to SF29, inclusive) on the Plan of
Subdivision, as such term is defined in the PDP Agreements
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Schedule “C” — Form of Cross Charge and Related Documents

(to follow)
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From: The Honourable Frank Q.C.

To: Matt Gottlieb

Cc: Schwill, Robin; Niklas Holmberg; Rabinovitch, Neil; Jane Dietrich
Subject: RE: Urbancorp [LOLG-DMS.FID111787]

Date: June-24-22 10:26:03 AM

| want this over and not drag on. If there are submissions to be made, | see no reason why they cannot be made on Monday.

The Honourable Frank J.C. Newbould, Q.C. | FNewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission s subject to solicitor-client privilege and contains confidential information intended only for the person(s) named
above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616

and delete this e-mail without forwarding it or making a copy.

From: Matt Gottlieb <mgottlieb@lolg.ca>
Sent: Friday, June 24, 2022 10:24 AM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>

Cc: Schwill, Robin <rschwill@dwpv.com>; Niklas Holmberg <nholmberg@Iolg.ca>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>

Subject: Re: Urbancorp [LOLG-DMS.FID111787]

Yes, we will have submissions to make. | understood we had the case conference on Monday to discuss next steps about this.

It is important that we have the opportunity to ensure there is evidence/agreement on what was agreed to at the hearing and make submissions. | would respectfully suggest

that we leave it to Monday to discuss how that will be done.

I am in an all day mediation today. Thank you.

Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844
mgottlieb@lolg.ca

Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W

Toronto ON M5H 1J8 Canada

(]

T 416 598 1744 F 416 598 3730
www.lolg.ca

This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you, please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.

OnJun 24, 2022, at 10:20 AM, The Honourable Frank Newbould, Q.C. <ENewbould @tgf.ca> wrote:

| am prepared to rule on what can be adduced by Mattamy. Do either have submissions to make before | do so? | see no point in a formal motion.

The Honourable Frank J.C. Newbould, Q.C. | ENewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named

above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.

From: Schwill, Robin <rschwill@dwpv.com>

Sent: Thursday, June 23, 2022 4:53 PM

To: Niklas Holmberg <nholmberg@lolg.ca>; Matt Gottlieb <mgottlieb@lolg.ca>; The Honourable Frank Newbould, Q.C. <ENewbould@tgf.ca>
Cc: Rabinovitch, Neil <peil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>

Subject: RE: Urbancorp [LOLG-DMS.FID111787]

Mr. Newbould,
Please find attached our markup to the proposed supplemental affidavit of David George.

| note for Mattamy'‘s benefit that our mark up to paragraph 6 of the affidavit is different from the markup previously provided to them. The Monitor did search
its records again for Altus Reports received prior to the Transfer Date. Of the Altus Reports referenced by Mattamy in the most recent George Affidavit, the
Monitor could only confirm receipt of the May 2021 report, and not the others referred to in paragraph 6. This explains the revised markup, in the form
attached. In addition to the May 2021 Altus Report located by the Monitor in its records, the Monitor was able to confirm receipt of Altus Reports for December
2020, March 2021and December 2021. Obviously, to the extent that the Monitor is provided with evidence that it did indeed receive the July 2021 and
September 2021 budgets, our markup to paragraph 6 would change to reflect this.

From: Niklas Holmberg <nholmberg@lolg.ca

Sent: June 23,2022 1:32 PM

To: Matt Gottlieb <mgottlieb@lolg.ca>; The Honourable Frank Newbould, Q.C. <ENewbould@tgf.ca>; Schwill, Robin <rschwill@dwpv.com>
Cc: Rabinovitch, Neil <peil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>

Subject: RE: Urbancorp [LOLG-DMS.FID111787]

External Email / Courriel externe

Mr. Newbould,
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Please see attached sworn affidavit that Mattamy seeks to have admitted into evidence.

Regards,

Niklas Holmberg
Direct 416 645 3787
Cell 416 464 7855
nholmberg@lolg.ca

Lax O'Sullivan Lisus Gottlieb LLP

Suite 2750, 145 King St W

Toronto ON M5H 1J8 Canada
T 416 598 1744 F 416 598 3730

www.lolg.ca

This e-mail message is confidential, may be privileged and is intended for the exclusive
use of the addressee. Any other person is strictly prohibited from disclosing, distributing or
reproducing it. If the addressee cannot be reached or is unknown to you, please inform us
immediately by telephone at 416 598 1744 at our expense and delete this e-mail message
and destroy all copies. Thank you.

From: Matt Gottlieb <mgottlieb@lolg.ca>

Sent: June-23-22 11:26 AM

To: The Honourable Frank Newbould, Q.C. <ENewbould @tgf.ca>; Schwill, Robin <rschwill@dwpv.com>

Cc: Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas Holmberg <nholmberg@lolg.ca>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]

We will have the sworn affidavit that Mattamy wants to have admitted into evidence sent shortly. Robin will provide the mark up that they agree to.
To be clear, if their current position is maintained, we will bring a motion to seek to have the affidavit admitted.
Thanks.

From: The Honourable Frank Newbould, Q.C. <ENewbould @tgf.ca>

Sent: June-22-22 5:21 PM

To: Schwill, Robin <rschwill@dwpv.com>

Cc: Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas Holmberg <nholmberg@lolg.ca>; Matt Gottlieb
<m li lolg.ca>

Subject: RE: Urbancorp [LOLG-DMS.FID111787]

Please forward the draft affidavit, both in clear form and your markup.

The Honourable Frank J.C. Newbould, Q.C. | ENewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named

above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.

From: Schwill, Robin <rschwill@dwpv.com>

Sent: Wednesday, June 22,2022 5:17 PM

To: The Honourable Frank Newbould, Q.C. <ENewbould@tgf.ca>

Cc: Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas Holmberg <nholmberg@lolg.ca>; Matt Gottlieb
<mgottlieb@lolg.ca>

Subject: Re: Urbancorp [LOLG-DMS.FID111787]

Mr. Newbould,

We don’t have an issue with you being provided with the draft affidavit and we can provide you with our mark-up back so
you can see the full picture. My personal view of the disconnect here is that we thought that this affidavit would be akin to
a short statement of agreed facts. Our mark-up reflects the factual characterizations that we agree to. If Mattamy is
permitted to file an affidavit which has contested characterizations or supplementary information then we must be
afforded the opportunity to file a brief response.

Sent from my iPad

Robin Schwill (he, him)
T 416.863.5502
rschwill@dwpv.com

Bio | vCard
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DAVIES

155 Wellington Street West
Toronto, ON M5V 3J7
dwpv.com

OnJun 22,2022, at 2:04 PM, Matt Gottlieb <mgottlieb@lolg.ca> wrote:

External Email / Courriel externe
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Mr. Newbould, we believe it would be appropriate for you to review the affidavit, as judges frequently (and must) do when considering such a
request. There is no issue of privilege here that would raise a concern and even in those cases, the affidavits are reviewed.
If there is a maintained objection to the affidavit being admitted in this arbitration, we will provide a motion record to support the request.

Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844

mgottlieb@lolg.ca

Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W

Toronto ON M5H 1J8 Canada

T 416 598 1744 F 416 598 3730

www.lolg.ca

-

This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you, please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.

OnJun 22,2022, at 11:14 AM, The Honourable Frank Newbould, Q.C. <ENewbould @tgf.ca> wrote:

Monday at 10 will be fine.
Should | not see the draft affidavit? Mr. Schwill?

The Honourable Frank J.C. Newbould, Q.C. | ENewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named
above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.
From: Matt Gottlieb <mgottlieb@lolg.ca
Sent: Wednesday, June 22, 2022 10:58 AM
To: The Honourable Frank Newbould, Q.C. <ENewbould@tgf.ca>
Cc: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich
<jdietrich@cassels.com>; Niklas Holmberg <nholmberg@lolg.ca>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]

Mr. Newbould, the Foreign Representative and KSV are objecting to the filing of the affidavit. As a result we require a case conference
to discuss next steps.

Mr. Schwill advises that Monday will work for him. Monday before 11 or after 2:15 can work for me. Depending on your schedule, |
could do early or late in the day as well.

Thank you.

From: Matt Gottlieb <mgottlieb@lolg.ca

Sent: June-17-22 4:38 PM

To: The Honourable Frank Newbould, Q.C. <ENewbould@tgf.ca>

Cc: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich
<jdietrich@cassels.com>; Niklas Holmberg <nholmberg@Iolg.ca>

Subject: Re: Urbancorp [LOLG-DMS.FID111787]

Mr. Newbould, counsel are discussing the affidavit and we anticipate being back to you early as possible next week. Thank you.
Have a good weekend.

Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844

mgottlieb@lolg.ca

Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W

Toronto ON M5H 1J8 Canada

T 416 598 1744 F 416 598 3730

www.lolg.ca

®

This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you, please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.

On Jun 15, 2022, at 7:33 PM, Matt Gottlieb <mgottlieb@lolg.ca> wrote:

Mr. George is not opining on ASPE. He attaches documents to his affidavit that are relevant to ASPE and
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sets out facts regarding the closings and occupancy.
We believe there is nothing contentious in the affidavit. If there is an objection to its filing, we will request
a case conference to discuss next steps.

Matthew Gottlieb
Lax O'Sullivan Lisus Gottlieb LLP
416 644 5353

On Jun 15, 2022, at 5:26 PM, The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca> wrote:
| am not sure what Mr. George can say about ASPE. He is not qualified to do that is he?

The Honourable Frank J.C. Newbould, Q.C. | ENewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission s subject to solicitor-client privilege and contains confidential information intended only for the person(s) named

above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.

From: Matt Gottlieb <mgottlieb@lolg.ca>

Sent: Wednesday, June 15, 2022 4:56 PM

To: The Honourable Frank Newbould, Q.C. <ENewbould@tgf.ca>; Robin B. Schwill <rschwill@dwpv.com>;
Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>

Subject: RE: Urbancorp [LOLG-DMS.FID111787]

Mr. Newbould,

Further to our earlier emails and discussion at the hearing, we have provided to counsel to the Monitor
and Israeli Functionary, a further supplementary affidavit of David George that deals with certain of the
facts relating to issues concerning ASPE and closings/occupancies that were raised during submissions. We
all agree that it is important that you have all of the facts relevant to these issues. | have told counsel that if
they need clarification of any of the facts they should let me know, so that we can deal with it.

We would like to provide that affidavit and brief written submissions regarding ASPE and its application
here given that these matters regarding ASPE were raised during oral argument.

We have asked for consent to provide you with this material. If consent is not forthcoming, we will seek an
appointment with you to discuss next steps.
Thank you.

From: The Honourable Frank Newbould, Q.C. <ENewbould @tgf.ca>

Sent: June-10-22 12:14 PM

To: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Matt
Gottlieb <mgottlieb@lolg.ca>; Jane Dietrich <jdietrich@cassels.com>

Subject: Urbancorp

| should have added that the figures in the Monitor’s first report are different from the figures in the
waterfall that is at appendix B to the supplementary report of the Monitor, which is the reason for my
question.

Mr. Schwill, I am unclear how you calculate the $5,911, 624 you say in your factum is owing to UTMI. Could
you please explain that. | do not want argument on the various issues of interpretation and meaning of the
Co-Ownership Agreement-ownership agreement, just what you say is owing and how that is calculated.

The Honourable Frank J.C. Newbould, Q.C. | | ENewbould@tgf.ca | Direct Line +1 416 304-7980 | Suite 3200, TD West
Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 416-304-1616 |
Fax: 416-304-1313 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the
person(s) named above. Any other distribution, copying o disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office
immediately by calling (416) 304-1616 and delete this e-mail without forwarding it or making  copy. To Unsubscribe/Opt-Out of any electronic communication

with Thornton Grout Finnigan, you can do so by clicking the following link: Unsubscribe

The Honourable Frank J.C. Newbould, Q.C. | ENewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission s subject to solicitor-client privilege and contains confidential information intended only for the person(s) named
above. Any other distribution, copying or disclosure s strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.
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From: Matt Gottlieb

To: The Honourable Frank Newbould, Q.C.

ce: ill, Rabinovi I jetrich: Ni
Subject: Re: Urbancorp [LOLG-DMS.FID111787]

Date: June-22-22 2:04:29 PM

Mr. Newbould, we believe it would be appropriate for you to review the affidavit, as judges frequently (and must) do when considering such a request.
There is no issue of privilege here that would raise a concern and even in those cases, the affidavits are reviewed.
If there is a maintained objection to the affidavit being admitted in this arbitration, we will provide a motion record to support the request.

Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844

mgottlieb@lolg.ca

Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W

Toronto ON MS5H 1J8 Canada

T 416 598 1744 F 416 598 3730

www.lolg.ca

=

This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you, please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.

On Jun 22, 2022, at 11:14 AM, The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca> wrote:

Monday at 10 will be fine.
Should | not see the draft affidavit? Mr. Schwill?

The Honourable Frank J.C. Newbould, Q.C. | FNewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca
2] PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named
= above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.
From: Matt Gottlieb <mgottlieb@lolg.ca>
Sent: Wednesday, June 22, 2022 10:58 AM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>
Cc: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas
Holmberg <nholmberg@Iolg.ca>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]

Mr. Newbould, the Foreign Representative and KSV are objecting to the filing of the affidavit. As a result we require a case conference to discuss
next steps.

Mr. Schwill advises that Monday will work for him. Monday before 11 or after 2:15 can work for me. Depending on your schedule, | could do early
or late in the day as well.

Thank you.

From: Matt Gottlieb <mgottlieb@lolg.ca

Sent: June-17-22 4:38 PM

To: The Honourable Frank Newbould, Q.C. <ENewbould @tgf.ca>

Cc: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas
Holmberg <nholmberg@lolg.ca>

Subject: Re: Urbancorp [LOLG-DMS.FID111787]

Mr. Newbould, counsel are discussing the affidavit and we anticipate being back to you early as possible next week. Thank you.
Have a good weekend.

Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844

mgottlieb@lolg.ca

Lax O'Sullivan Lisus Gottlieb LLP

Suite 2750, 145 King St W

Toronto ON M5H 1J8 Canada
T 416 598 1744 F 416 598 3730

www.lolg.ca
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This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you, please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.

OnJun 15, 2022, at 7:33 PM, Matt Gottlieb <mgottlieb@lolg.ca> wrote:

Mr. George is not opining on ASPE. He attaches documents to his affidavit that are relevant to ASPE and sets out facts
regarding the closings and occupancy.

We believe there is nothing contentious in the affidavit. If there is an objection to its filing, we will request a case
conference to discuss next steps.

Matthew Gottlieb
Lax O'Sullivan Lisus Gottlieb LLP
416 644 5353

OnJun 15, 2022, at 5:26 PM, The Honourable Frank Newbould, Q.C. <ENewbould@tgf.ca> wrote:

I am not sure what Mr. George can say about ASPE. He is not qualified to do that is he?

The Honourable Frank J.C. Newbould, Q.C. | ENewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca
: PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named
= above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 and
delete this e-mail without forwarding it or making a copy.
From: Matt Gottlieb <mgottlieb@lolg.ca
Sent: Wednesday, June 15, 2022 4:56 PM
To: The Honourable Frank Newbould, Q.C. <ENewbould@tgf.ca>; Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch,
Neil <peil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]

Mr. Newbould,

Further to our earlier emails and discussion at the hearing, we have provided to counsel to the Monitor and Israeli
Functionary, a further supplementary affidavit of David George that deals with certain of the facts relating to issues
concerning ASPE and closings/occupancies that were raised during submissions. We all agree that it is important that
you have all of the facts relevant to these issues. | have told counsel that if they need clarification of any of the facts they
should let me know, so that we can deal with it.

We would like to provide that affidavit and brief written submissions regarding ASPE and its application here given that
these matters regarding ASPE were raised during oral argument.

We have asked for consent to provide you with this material. If consent is not forthcoming, we will seek an appointment
with you to discuss next steps.
Thank you.

From: The Honourable Frank Newbould, Q.C. <ENewbould @tgf.ca>

Sent: June-10-22 12:14 PM

To: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Matt Gottlieb
<mgottlieb@lolg.ca>; Jane Dietrich <jdietrich@cassels.com>

Subject: Urbancorp

I should have added that the figures in the Monitor’s first report are different from the figures in the waterfall that is at
appendix B to the supplementary report of the Monitor, which is the reason for my question.

Mr. Schwill, | am unclear how you calculate the $5,911, 624 you say in your factum is owing to UTMI. Could you please
explain that. | do not want argument on the various issues of interpretation and meaning of the Co-Ownership
Agreement-ownership agreement, just what you say is owing and how that is calculated.

2]

The Honourable Frank J.C. Newbould, Q.C. | | ENewbould@tgf.ca | Direct Line +1 416 304-7980Q | Suite 3200, TD West Tower, 100
Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 416-304-1616 | Fax: 416-304-1313 |
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this e-mail without forwarding it or making a copy. To Unsubscribe/Opt-Out of any electronic communication with Thornton Grout Finnigan, you can do so by clicking the following

link: Unsubscribe

The Honourable Frank J.C. Newbould, Q.C. | ENewbould@tgf.ca | Direct Line +1 416 304-7980 | www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named

above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 and
delete this e-mail without forwarding it or making a copy.
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O.
1991, ¢ 17

AND IN THE MATTER OF AN ARBITRATION

BETWEEN:

KSV RESTRUCTURING INC., INITS CAPACITY AS THE
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW
PARK DEVELOPMENTINC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT
INC. (“UTMI”) PURSUANT TO THE COMPANIES® CREDITORS ARRANGMENT ACT
R.S.C. 1985, C. C-36. AS AMENDED

-and -
GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN

REPRESENTATIVE OF URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT
COURTIN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY”)

Claimants

-and —
MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”)

-and —

DOWNSVIEW HOMES INC.
Respondent

FURTHER SUPPLEMENTARY AFFIDAVIT OF DAVID GEORGE

I, David George, of the City of Toronto, in the Province of Ontario, AFFIRM:

1. I am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On
behalf of Mattamy, I have been involved in the Downsview Project since April 2016. I have also
been involved in the insolvency proceeding of the relevant Urbancorp entities as it relates to the

Project. I previously swore affidavits for this arbitration on May 6, 2022 and May 20, 2022. I
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2-
adopt all defined terms in those affidavits and confirm that their contents remain true and

accurate.

ASPE

2. Portions of ASPE that are relevant to the recognition of revenue are attached as Exhibit

“A”

Historic Altus Reports Show Deferral of Management Fee

4:3.  Altus Group is National Bank’s cost consultant on the Project. H-Mattamy prepares

periodic budget statements based on the progress of the Project, that-which are reviewed by Altus

and are provided to National Bank, Mattamy, and, from time to time, the Monitor.

5:4.  The Altus budgets have consistently shown a deferral of Development Management Fees
of $10 million with respect to Phase 2 (Blocks A and P). In Altus’ first budget prepared for
National Bank on July 23, 2020, delivered prior to the credit facility with National Bank being

entered into, Altus noted that the Development Management Fee is “carried by the Borrower”.

The July 23, 20202 report is attached as Exhibit “C”.

6:5.  The $10 million deferral has-appeared-on-Altus-budgets-deliveredpriorto-the Transfer
Datemeludingis reflected in budgets delivered-ondated May 31, 2021, July 31, 2021 and

September 30, 2021. Of these, the May 31, 2021 bud get was provided to the Monitor prior to the
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3-
Transfer Date. ;al-of-which-were-provided-to-the Monitor. Relevant-Certain pages from those

budgets are attached as “Exhibits “D”, “E” and “F” respectively.

Audited Financial Statements in Accordance with ASPE

76. Tam advised by Cathy Rudman that, in 2020, Downsview sold Block A and P units in the

amount of $71,795,214.83. Apart from rental units, which have not yet closed, all units sold in

Blocks A and P are residential condominium units. As+reflectedin-Downsview saudited

to-the-Meniter—The Claimants have never raised any issues with the audited financial statements

(obtained at their request) prior to this arbitration. The 2020 audited financial statements for DHI

are attached as Exhibit “G”.

Status of Blocks A and P of the Project

ed—Interim

occupancies began occurring on March 31, 2022. As at May 31, 2022, a total of 458 units have
achieved interim occupancy. There were no interim occupancies with respect to Blocks A and P
prior to the Transfer Date. Copies of excel spreadsheets prepared by McMillan LLP, who are
retained by Mattamy in connection with the sale of Block A and P units, tracking the statuses of

interim occupancies are attached at Exhibit “H”.





SWORN by David George at the City of
Toronto, in the Province of Ontario, before me
on June 23, 2022 in accordance with O.Reg.
431/20, Administering Oath or Declaration
Remotely

480

Commissioner for Taking Affidavits
(or as may be)

NIKLAS HOLMBERG

DAVID GEORGE
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.0.1991,C 17 AND IN THE MATTER OF AN ARBITRATION

KSV RESTRUCTING INC et al. DOWNSVIEW HOMES INC.
Claimants Respondents

FURTHER SUPPLEMENTARY AFFIDAVIT
OF DAVID GEORGE

LAX O'SULLIVAN LISUS GOTTLIEB LLP
Suite 2750, 145 King Street West
Toronto ON MS5H 1J8

Matthew P. Gottlieb LSO#: 32268B
mgottlieb@]lolg.ca

Tel: 416 644 5353

Niklas Holmberg LSO#:63696G
nholmberg@lolg.ca

Tel: 416 645 3787

CASSELS BROCK & BLACKWELL LLP
Barristers & Solicitors

Scotia Plaza, Suite 2100

40 King St West

Toronto, ON M5H 3C2

Jane Dietrich
Tel: 416 860 5223
Email: jdietrich@cassels.com

Lawyers for Mattamy
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O.
1991, ¢ 17

AND IN THE MATTER OF AN ARBITRATION

BETWEEN:

KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW
PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT
INC. (“UTMI”) PURSUANT TO THE COMPANIES® CREDITORS ARRANGMENT ACT
R.S.C. 1985, C. C-36. AS AMENDED

-and -
GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN

REPRESENTATIVE OF URBANCORP INC. (“UCI”’) BY ORDER OF THE DISTRICT
COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY™)

Claimants

-and —
MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”)

-and —
DOWNSVIEW HOMES INC.
Respondent

FURTHER SUPPLEMENTARY AFFIDAVIT OF DAVID GEORGE

I, David George, of the City of Toronto, in the Province of Ontario, AFFIRM:

1. I am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On
behalf of Mattamy, I have been involved in the Downsview Project since April 2016. I have also
been involved in the insolvency proceeding of the relevant Urbancorp entities as it relates to the

Project. I previously swore affidavits for this arbitration on May 6, 2022 and May 20, 2022. 1
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2-
adopt all defined terms in those affidavits and confirm that their contents remain true and

accurate.

ASPE

2. Portions of ASPE that are relevant to the recognition of revenue are attached as Exhibit

“A”

3. The Real Property Association of Canada (“REALPAC?”), has published “Recommended
Accounting Practices for Real Estate Investment and Development Entities Reporting in
Accordance with ASPE” (the “Handbook”). Excerpts from the Handbook respecting revenue

recognition for real estate are attached as Exhibit “B”.

Historic Altus Reports Show Deferral of Management Fee

4. Altus Group is National Bank’s cost consultant on the Project. It prepares periodic budget
statements based on the progress of the Project that are provided to National Bank, Mattamy,

and, from time to time, the Monitor.

5. The Altus budgets have consistently shown a deferral of Development Management Fees
of $10 million with respect to Phase 2 (Blocks A and P). In Altus’ first budget prepared for
National Bank on July 23, 2020, delivered prior to the credit facility with National Bank being
entered into, Altus noted that the Development Management Fee is “carried by the Borrower”.

The July 23, 2022 report is attached as Exhibit “C”.

6. The $10 million deferral has appeared on Altus budgets delivered prior to the Transfer

Date, including in budgets delivered on May 31, 2021, July 31, 2021 and September 30, 2021, all
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-3-
of which were provided to the Monitor. Relevant pages from those budgets are attached as

“Exhibits “D”, “E” and “F” respectively.

Audited Financial Statements in Accordance with ASPE

7. I am advised by Cathy Rudman that, in 2020, Downsview sold Block A and P units in the
amount of $71,795,214.83. Apart from rental units, which have not yet closed, all units sold in
Blocks A and P are residential condominium units. As reflected in Downsview’s audited
financial statements for fiscal year 2020 revenue was not recognised for the sold units. These
audited financial statements were prepared by PwC in accordance with ASPE and were provided
to the Monitor. The Claimants have never raised any issues with the audited financial statements
(obtained at their request) prior to this arbitration. The 2020 audited financial statements for DHI

are attached as Exhibit “G”.

Status of Blocks A and P of the Project

8. As of the date of this affidavit, none of the units in Blocks A and P have closed. Interim
occupancies began occurring on March 31, 2022. As at May 31, 2022, a total of 458 units have
achieved interim occupancy. There were no interim occupancies with respect to Blocks A and P
prior to the Transfer Date. Copies of excel spreadsheets prepared by McMillan LLP, who are
retained by Mattamy in connection with the sale of Block A and P units, tracking the statuses of

interim occupancies are attached at Exhibit “H”.
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SWORN by David George at the City of
Toronto, in the Province of Ontario, before me
on June 23, 2022 in accordance with O.Reg.
431/20, Administering Oath or Declaration
Remotely

=

Commissioner for Taki DAVID GEORGE

(or as may be

NIKLAS HOLMBERG
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400. Revenue and Profit Recognition on Sales of Real Estate >>402. Revenue and Profit Recognition >> 402.8. Transfer

of Significant Risks and Rewards of Ownership

402. REVENUE AND PROFIT RECOGNITION

402.1. No distinction has been made in the real estate industry in Canada between the recognition of revenue and
profit. Until the time when revenue is recognized, the deposit method of accounting is used. Generally, once accounting
principles allow for the recognition of revenue then the related profit is also recognized. Detailed rules have not been
developed under ASPE to specify when the cost recovery method or instalment method should be used, if at all,
although there is some guidance on when the percentage of completion method may be used. Companies must evaluate
the substance of the transaction and record profit as appropriate in the circumstances.

402.2. Revenue and profit from the sale of real estate assets should be recognized when the requirements as to
performance set out in paragraph 402.3. are satisfied, provided that at the time of performance ultimate
collection of the sale proceeds is reasonably assured. (See 402.15.)

402.3. Performance should be regarded as having been achieved when the following conditions have been
fulfilled:

¢ the vendor of the property has transferred to the buyer the significant risks and rewards of
ownership, in that all significant acts have been completed and the vendor retains no
continuing managerial involvement in, or effective control of, the property transferred to a
degree usually associated with ownership; (See 402.9., 402.10. and 402.13.); and

* reasonable assurance exists regarding the measurement of the consideration that will be

derived from the sale of the property. (See 402.14.)
402.4. Inthe case of rendering of services and long-term contracts, performance should be determined using
either the percentage of completion method or the completed contract method, whichever relates the revenue to the
work accomplished. Such performance should be regarded as having been achieved when reasonable assurance
exists regarding the measurement of the consideration that will be derived from rendering the service or
performing the long-term contract.
402.5. In accordance with ASPE Section 3400.17, the percentage of completion method s used when performance
consists of the execution of more than one act, and revenue would be recognized proportionately by reference to the
performance of each act. Revenue recognized under this method would be determined on a rational and consistent basis,
such as on the basis of sales value, associated costs, extent of progress or number of acts. For practical purposes, when
services are provided by an indeterminate number of acts over a specific period of time, revenue would be recognized
on a straight-line basis over the period unless there is evidence that some other method better reflects the pattern of
performance. The amount of work accomplished would be assessed by reference to measures of performance that are
reasonably determinable and relate as directly as possible to the activities critical to the completion of the contract.
(Measures of performance include output measures, such as project milestones, or input measures, such as labour
hours.) Amounts billed are not an appropriate basis of measurement unless they reflect the work accomplished.
402.6. The completed contract method would only be appropriate when performance consists of the execution of a
single act or when the entity cannot reasonably estimate the extent of progress toward completion.
402.7. Under IFRS (and U.S. GAAP), revenue and profit from the sale of real estate assets are recognized as the
transfer of control of promised goods or services to customers takes place (in the amount that reflects the consideration
to which the entity expects to be entitled in exchange for those goods and services). Under IFRS 15, a five-step process
is used to determine this. [FRS 15 and ASC 606-10 (U.S. GAAP) have an effective date for periods beginning on or
after January 1, 2018. REALPAC guidance on changes to revenue recognition under IFRS 15 will be provided in a
future amendment to the REALPAC IFRS Handbook.

402.8. TRANSFER OF SIGNIFICANT RISKS AND REWARDS OF OWNERSHIP

402.8.1. The earliest date revenue may be recognized is the date the parties are bound by the terms of the contract and
all consideration has been exchanged. Normally, all conditions precedent to closing should have also been performed.
Until such time, the deposit method of accounting should be used. Once these events have occurred, consideration must
be given to assessing when the significant risks and rewards of ownership are transferred to the buyer.

View Terms and Conditions and Privacy Policy
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400. Revenue and Profit Recognition on Sales of Real Estate >>402. Revenue and Profit Recognition >> 402.9.

Completion of all Significant Acts

402.9. COMPLETION OF ALL SIGNIFICANT ACTS

402.9.1. The first test of the transfer of significant risks and rewards of ownership is whether all significant acts have
been completed. In many real estate transactions, the passing of possession of the property is evidence of such
completion. Frequently, this is coincident with the passing of legal title. For example, a house buyer would normally
take title and possession at the same date, and accordingly that would be the date to record the sale. Similarly, title
would normally pass at closing for commercial and industrial properties and in the absence of other factors that would
be the date to recognize the sale.

402.9.2. In other cases, the passing of legal title may occur at a different time from the passing of possession or of the
risks and rewards of ownership. For example, land in Canada is frequently sold under an agreement of purchase and sale
whereby possession is obtained by the purchaser but title does not pass until the purchase price has been fully paid. In
these situations, it may be appropriate to recognize revenue earlier than the passing of title (i.e., at the date the risks and
rewards of ownership are transferred).
402.9.3. Often there are other significant acts of performance or material requirements of the vendor that have to be
met before revenue should be recognized. In certain transactions, these may be referred to as conditions precedent to
closing. These acts may include the following:

« arrangement of permanent financing if this was the responsibility of the seller;

» registration of a plan of subdivision;

+ availability of building permits; and

« letting of a contract for land servicing (installation of roads, sewers, water mains, etc.) and

including the obtaining of a performance bond if required by the municipality.
402.9.4. Each act specified in the contract should be evaluated to determine its effect on the transfer of risks and
rewards. In many instances, certain acts may trigger other events, but may not dissolve the contract. In addition,
consideration must be given to the substance of the act and the uncertainty surrounding its completion.
402.9.5. In Canada, the accounting for the sale of condominium units demonstrates the practical application of the
requirements for significant acts of performance to be completed before revenue is recorded. Typically, a unit purchaser
arranges to make the purchase and occupy the unit long before it is legally possible to obtain title because the
declaration of the condominium corporation has not been registered. The date the declaration is registered is referred to
as the date of final closing. However, unless there is reason to believe that the declaration would not ultimately be
obtained, the sale is recorded once the purchaser has paid all amounts due on the interim closing, has undertaken to
assume a mortgage for the balance of the purchase price, has the right to occupy the premises and has received an
undertaking from the developer to be assigned title in due course.
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400. Revenue and Profit Recognition on Sales of Real Estate >>402. Revenue and Profit Recognition >> 402.10.

PASSING OF EFFECTIVE CONTROL

402.10.1. The second test of transfer of significant risks and rewards of ownership is whether the vendor retains any
continuing managerial involvement in, or effective control of, the property to a degree usually associated with
ownership.

402.10.2.  The situation that demonstrates when a vendor retains any continuing managerial involvement in, or
effective control of, the property to a degree usually associated with ownership that is most likely to affect real estate
sales occurs when the purchaser has the right to rescind the transaction.
402.10.3. The usual provisions of a real estate sale agreement that would allow the purchaser to in effect rescind the
transaction would include the following:

* arightto the purchaser to compel the seller to repurchase the property; or

« an obligation for the seller to repurchase the property.
402.10.4. Of these two examples, clearly, a sale has not occurred in the first. In the second, normally an obligation for
the seller to repurchase would also prevent recognition of a sale; however, there may be circumstances where the
exercise of the obligation was so remote as to allow recognition. For example, a vendor, in a standard contract, may be
obligated to repurchase a site in 10 years if the purchaser has not proceeded with development on the site. Provided
there was reasonable assurance that development would proceed within the time frame, a sale could be recognized on
closing.
402.10.5. A similar provision that may prevent recognition of a sale would be an option to the seller to repurchase the
property. If the option to repurchase is at a price less than fair value, REALPAC believes that in most cases the vendor
has retained effective control (this may not be the case where, for example, the vendor is cash-constrained and is
unlikely to exercise the option to repurchase); however, if the option to repurchase is at fair value then the vendor has
likely not retained effective control.
402.10.6.  Other potential conditions that might indicate that the vendor has retained continuing managerial
involvement in, or effective control of, the property transferred to a degree usually associated with ownership would
include the following:

» the vendor provides the buyer with a cash flow guarantee, agrees to initiate or support operations

until a particular level of rental income has been achieved or guarantees a minimum return to the

buyer;

o there are limitations and restrictions on the purchaser's profits and on the development or

disposition of the property;

« the property is sold and repurchased simultaneously by the same interests; or

« there is a sale of an interest in the property to a limited partnership in which the vendor is the

general partner.

402.10.7. Regarding the first example in paragraph 402.13.6., in the real estate business, properties are sometimes
sold with cash flow guarantees, agreements to initiate or support operations until a particular level of rental income or
occupancy has been achieved or guarantees of a minimum return to the buyers. From the seller's perspective, provided
such commitments were thought to be of a short-term duration and the costs thereof could be reasonably estimated,
revenue on the sale of the related property, including any fees related to the commitments, would normally be recorded
at the date of closing. In such instances, the estimated cost of fulfilling the vendor's obligations would be recorded as a
cost of sale. On the other hand, if the support period was thought to be of a longer-term duration, a portion of the
contract revenue would usually be deferred and recorded over the period of support along with any costs of providing
that support. Essentially, an inability to quantify the risk of the commitments would indicate that the vendor retained
effective control of the property. From the buyer's perspective, any fees paid by the buyer relating to the seller's
guarantees with respect to cash flow, revenues, occupancy or similar should be applied to the cost of the property,
affecting future depreciation. The fee to obtain the seller's commitment can be viewed as an escrowed portion of the
purchase price contingent on the seller's ability to rent the space. If the buyer earns any revenues or fees from the seller
during the agreement term, those revenues should also be credited against the cost of the property.

402.10.8. In the second example in paragraph 402.13.6., the specific limitations and restrictions should be reviewed
to determine whether they are so material to suggest the substance of the transaction is not a sale.

402.10.9. In the third instance in paragraph 402.13.6., it is clear that the significant risks and rewards of ownership
remain with the vendor.

402.10.10. In Canada, a transfer of an interest in property to a limited partnership in which the vendor retains an
interest as a general partner would not normally indicate that effective control of the property was retained by the
vendor. Although the limited partners cannot participate in the day-to-day management of the property, usually they
would have the right to terminate the general partner's contract, although the limited partnership agreement may require
a significant percentage of the limited partners to be in favour of the termination. The terms of each such agreement
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must be reviewed to determine the substance of the transfer and whether the vendor had completed all acts necessary to
prevent the unwinding of the transaction. Further, consideration needs to be given to the guidance set out in subsection
604. on contributions to a joint arrangement to determine the gain or loss to be recognized in income at the time of the

transfer or sale to the extent of the interests of the other non-related investors.

402.10.11.  Similarly, a transfer of a part interest in a property to a joint arrangement would not preclude recognition
of a sale of that part of the property transferred to outside interests. The substance of the transfer must be evaluated, and
the accounting would follow that set out in section 600.
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400. Revenue and Profit Recognition on Sales of Real Estate >>402. Revenue and Profit Recognition >> 402.11. Revenue

is Measurable

402.11. REVENUE IS MEASURABLE

402.11.1.  The next criterion in ASPE in the determination of whether a sale should be recognized involves the ability
to measure the consideration that will be derived from the sale. Normally this determination is not difficult; however,
there are two general situations in the real estate industry where a question as to the amount of the consideration may be
raised.

402.11.2. In certain instances, there may be contracts where the proceeds are dependent on a future sale of the
property. However, such contracts usually establish a minimum price with a participation in the profits of the purchaser
related to the development of the property or a participation in the appreciation if the purchaser were to refinance the
property. Provided the vendor did not share in any losses of the purchaser in such situations, revenue would normally be
recognized at the date of closing based on the minimum price. The share of future profits or appreciation would be
recorded as earned or received, as appropriate. In such situations, it would not be appropriate to defer any costs to
charge against the future income. Sharing in the losses would likely prevent a sale from being recognized.

402.11.3.  Other situations where measurement of revenue may be difficult in the real estate environment would
include transactions whereby the consideration included purchaser's stock or notes with optional settlement provisions
that are of an undeterminable value.
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400. Revenue and Profit Recognition on Sales of Real Estate >>402. Revenue and Profit Recognition >> 402.12. Ultimate

Collection is Reasonably Assured

402.12. ULTIMATE COLLECTION IS REASONABLY ASSURED

402.12.1. The last criterion set under ASPE for the recognition of revenue when cash receipts are deferred is the
degree of assurance as to the ultimate collectibility of the proceeds. When there is uncertainty as to ultimate collection,
it may be appropriate to recognize revenue only as cash is received. When there is reasonable assurance of ultimate
collection, revenue is recognized even though cash receipts are deferred. When the uncertainty relates to collectibility
and arises subsequent to the time revenue was recognized, a separate provision to reflect the uncertainty should be
made. The amount of revenue originally recorded would not be adjusted.

402.12.2. When consideration includes a note or other financial instrument issued by the purchaser to be settled in
cash and under the terms of the notes the seller has recourse effectively only against the assets sold, income from the
sale is only recognized when there is a substantial commitment by the purchaser demonstrating its intent to honour its
obligations under the note and the seller has reasonable assurance of collecting the note.

402.12.3.  There are a number of conditions that may indicate a lack of substantial commitment by the purchaser
including:

* an appropriate amount of the sale price has not been received in cash;

» the vendor has made concurrent loans to the purchaser, particularly non-recourse loans; and

» the balance of the purchase price is not payable with some reasonable relationship to the progress
of the development.

402.12.4. Contracts for the sale of real estate frequently include the purchaser providing part of the consideration in
the form of a note. In these situations, the note may be without recourse to the assets of the buyer other than the property
sold.

402.12.5. The amount of the down payment demonstrates the buyer's initial commitment to the property. ASPE does
not provide explicit guidance on what would be considered a sufficient down payment. With respect to assets not held
for sale in the normal course, practice has evolved where a commitment of approximately 15% of the purchase price is
generally sufficient to allow profit recognition. Such a commitment could be in the form of cash from resources other
than those transferred from the seller or other terms of the transaction including an absolute assumption by the
purchaser of the seller's obligation to a third party equivalent in value to a sufficient down payment of the purchase
price. In other circumstances, defining the appropriate amount of down payment must depend on the nature of the
transaction and the circumstances at the time. In Canada, revenue from a sale of land has generally been recognized
only after the receipt of at least 15% of the sales price. There has been no established practice for other types of
properties. REALPAC believes that the amount must be determined based on the environment at the time of sale. For
instance, in a depressed market with little evidence of an upturn or at the height of an escalating market, a land
developer may think it appropriate to have received 25% to 35% of the sales price in cash before the sale is recognized.
On the other hand, if the sale were to a company or organization with security above and beyond the land, a sale may be
recognized with less than 15% down.

402.12.6. Concurrent loans to the purchaser raise a question as to the buyer's commitment to the property. Such loans
may be unsecured, secured on a non-recourse basis by the property sold or secured by the property sold and other assets
of the purchaser. In evaluating the collectibility of the note, the type of note must be taken into consideration. If the
notes could be sold without recourse to the vendor or if the notes were supported by an irrevocable letter of credit from
an independent established lending institution, then collectibility would not be a concern. Historically, in Canada, non-
recourse debt would not necessarily prevent the recognition of a sale unless other factors suggested there was doubt as
to the collectibility of the proceeds.

402.12.7. A further indication of the continuing commitment of the buyer is the rate, both as to time and amount, of
principal repayments. The sooner the debt is repaid, the more certain is the collection. In projects involving further
development, the closer the repayments are related to the progress of development, the more certain is the collection.
402.12.8. In situations where a note is taken back and secured on not only the property sold but also other assets of
the purchaser, the vendor would need to assess whether the purchaser is a responsible and established organization and
appears to have the financial strength to repay any monies owing. If the note taken back is non-recourse, factors that
would raise doubt about the purchaser's ability to honour the note in accordance with its terms include the following:

» the net cash flow to be generated in the future by the assets sold and available to service the note

is not reasonably expected to equal or exceed the purchaser's obligations under the note, based on

past experience and current circumstances;

» the note bears a significantly higher effective rate of interest than market interest rates on other

monetary financial instruments of a similar term to maturity (i.e., the risk premium indicates
significant uncertainty about ultimate collection); or
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Templeton J.

The Orders Sought

[1] Mrs. Price (formerly Mrs. Hercus) seeks an order setting aside two arbitration awards of
Mr. Robert McWhinney granted in favour of Mr. Hercus and dated July 20, 2000 and October
13, 2000 respectively and an order removing McWhinney, Metcalfe & Associates and Mr.

Robert McWhinney personally.





[2]  Mr. Hercus seeks an order dismissing Mrs. Price’s motion and enforcing the awards of

Mr. McWhinney.

The Issues
1. Should the arbitral award entitled “Decision fegarding the payment of Arbitration Fees”

dated July 20, 2000 be set aside?

2

Should the arbitral award entitled “Arbitral Decision regarding the Parenting Plan
Review” dated October 13, 2000 be set aside?

3. If the answer to either or both issues is ‘yes’, what is the appropriate remedy?
The Evidence

[3]  Iwill review the evidence in chronological order.

[4]  The parties were married on June 16, 1984. They had two sons, Andrew, bom on January
11, 1990 and Chnstopher bom on April 2, 1992. The parties separated on June 1, 1993 and on

July 15, 1993, interim, interim custody of the children was granted to Mrs. Price.

(5] In 1996, the parties, through their solicitors, discussed dealing with the outstanding issues
by way of mediation/arbitration and using the services of the firm McWhinney, Metcalfe &
Associates for this purpose. Ultimately, Mr. Hercus made a motion to the court for the

appointment of Mr. McWhinney to mediate/arbitrate all issues relating to custody and access.

(6] On March 6, 1997, the parties were divorced.

(7] On November 18, 1997, the parties signed a consent providing, in part, that:





1. they would attend for mediation/arbitration to resolve the issues of custody, access and
child support.
2. the mediation/arbitration decision as arbitrator would be made pursuant to the Arbitration

Act and would be binding on the parties pending judicizal review.

3. the parties would be equally responsibie for the costs of mediation/arbitration and would

provide retainers as requested by the mediator/arbitrator.

(8]  Both prior and subsequent to the signing of the consent, Mrs. Price was represented by
counsel but at the actual time of signing the consent at the courthouse, counsel for Martha Price

was not present.
[9]  InDecember, 1997 Mrs. Price re-married.

[10] On January 8, 1998, the parties signed a “Mediation/Arbitration Agreement” and the
court ordered the parties, on consent, to attend for mediation/arbitration in accordance with the
Agreement that was attached to the order as Schedule “A”. This Agreement had been reviewed,

considered and witnessed by counsel for both parties and consisted, in part , of the following

provisions:
l. The document 1s a submission pursuant to the provisions of the Arbitrations Act.
2. The issues of custody or any incident of custody, access or any incident of access, child

support, the quantum of costs clatmed by each of the parties in their motions and the

timing and method of payment of any outstanding costs orders made by the court and as





in the future ordered in the mediation/arbitration (under the “costs” provision) are

submitted for determination.

The issues are submitted for determination of interim relief and for final determination.

Any issues pertaining to custody/access/child supp6rt/ costs arising after the final
determination of the issues shall be subject to the terms of the Mediation/Arbitration

Agreement including but not limited to variation issues,

The parties waive any right to further litigate the issues in court under the applicable
legislation and waive all rights to appeal the Arbitrator’s award except applications for

judicial review based upon error of law on the face of the record.
The hearing is to take piace at the office of McWhinney Metcalfe & Associates.

After the evidence has been received and submissions made, the Arbitrator shall prepare
a report on all issues submitted for determination and the report shall be final and binding

and incorporated into a consent court order subject to judicial review.

The rnights of the parties to apply for future variation with respect to the issues of custody,
access and child support shall be governed by the provisions of the applicable legislation

and the terms of the agreement

The parties will be jointly and severally liable for the fees and disbursements of the

arbitrator. As the issue of costs is submitted to the arbitrator, the arbitrater’s discretion





shall include the power to require one party to pay more than one-half or all of the
arbitrator’s fees and disbursements and to pay all or a portion of the opposing party’s

solicitors fees and disbursements.

[11]  The parties have never entered into a written agreement with McWhinney, Metcalfe &

Associates.

[12] In May 1998, Laurel Pearson, a social worker employed at McWhinney, Metcalfe &
Associates attended at Mrs. Price’s home to observe the interaction of Mr. and Mrs. Price with
the children. Jill Kelsall, a lawyer and another employee of McWhinney, Metcalfe & Associates

became involved in the mediation of the outstanding financial issues between the parties.

[13]  On July 28, 1998, Mr. McWhinney, made an arbitral decision with respect to summer
vacation. There is no evidence as to whether or not this issue was first mediated. Mr. Hercus was
not happy with the decision of Mr. McWhinney regarding summer access but did not believe that
this was evidence of bias against him. In his letter to the parties, Mr. McWhinney stated that
upon his return from vacation he would be completing the arbitration and requested a further

retainer from the parties.

[14] On September 14, 1998, Mr. McWhinney released a parenting plan for the parties. He
indicated that the plan would be followed shortly by a written commentary. He invited the parties

to review the plan but also told them that the basic elements of the plan were not negotiable. .





[15] As anticipated by Mr. McWhinney, neither party was happy with the plan which
provided that Mrs. Price have custody of the children and Mr. Hercus have extended access

including time at Christmas, Thanksgiving, Easter, March break. and during the summer etc..

[16] On October 1, 1998, Mr. Hercus wrote to Mr. McWhinney and expressed his
disappointment with the provisions conceming summer access. He reserved the balance of his

comments until after receipt of the written commentary.

(17} On November 2, 1998, Mrs. Price also wrote to Mr. McWhinney and expressed her
concerns about issues arising from the childrens’ time with their father. She asked Mr.
McWhinney what could be done. She did not receive a response. The parties apparently never

did receive Mr. McWhinney’s further written commentary.
[18] On April 13, 1999, Mr. McWhinney wrote to the parties as follows:

I have just spoken to Jill Kelsall who tells me that after some considerable time,
the conclusion of the financial matters is imminent. [ thought it might also be time
to review the parenting plan arrangements and bring them to a further conclusion.
The review will involve my meeting separately with you... There will be a home
visit at each of your homes as well as one, possibly two office visits for the boys
... Also, [ would be obliged if you would each provide a written summary of your
views as to how the current parenting plan is working and any concerns and
suggestions you might have..We will need further retainers...from you..My
partner Diane Moody will be meeting with the boys. If you should have any
questions or comments about any of the above, please give me a call.

[19] On April 14, 1999, Mrs. Price responded:

I must say that [ was very surprised to receive [your letter] after all these months.
I am in dire financial circumstances. While [ have numerous concems re: Jake’s

parenting abilities, my financial limitations require me to advise you that while |
do not consent to the recommendations set out in your letter of September 1998, [





will not oppose your advising the parties that those recommendations constitute
your final position. The children and I need closure. We will live by what you
have recommended...My legal fees have been in excess of $50,000. That is
equivalent to one child’s university education...
[20]  On April 21, 1999, Ms. Kelsall sent Minutes of Settlement to the solicitors for the parties.
She urged them to expedite a final settlement. In a letter 'to her on April 23, 1999, counsel for

Mrs. Price told Mrs. Price that if the Minutes of Settlement were signed, it would end all matters

subject to adding the standard releases.

[21] On or about May 31, 1999, the document entitled Minutes of Settlement and Separation
Agreement (“the Separation Agreement”) was signed by the parties and witnessed by their
respective solicitors.  This Separation Agreement incorporated the Mediation/Arbitration
Agreement they had signed on January 8, 1998 (which had become Schedule “A” to the court
arder of that date). The Separation Agreement confirmed the parties’ intention to follow the
parenting recommendations made by Mr. McWhinney on September 14, 1998 and such further

recommendations as he should make from to time in the future.

[22] On June 1, 1999, Mr. Hercus sent his response to Mr McWhinney’s letter of April 13,
He noted that he had not received the commentary letter referred to on September 14, 1998 or a
response to his fax of October 1, 1998, He did not agree with the custody arrangement or the

access provisions in the September 1998 plan but had signed the Separation Agreement

implementing the plan in any event.





[23]  On June 22, 1999, Mr. Hercus wrote to Mr McWhinney indicating that he had just
learned that Mrs. Price was planning to move with the boys within the following few weeks. On
June 23, 1999, Mrs. Price wrote to Mr. Hercus and Mr. McWhinney that as of July 5, 1999 she
would be moving with the boys to the Barrie area. She stated that nothing would change
concerning the access save and except arranging for a geographical mid-point for picking up the
children. On July 2, 1999, Mrs. Price provided the information concerning the move including
the home address and directions, telephone numbers, school name and address and the name of
the school! principal. On July &, 1998, Mr. McWhinney confinned in writing that the parties had
been able to settle the issue with respect to the move and the arrangements with respect to
transportation. He ended the letter by saying that he hoped that the new arrangements work well

but that they may need to be discussed again in the weeks ahead.

[24] On August 30, 1999, a consent Judgment incorporating certain terms of the Separation
Agreement was issued. The Mediation/Arbitration Agreement previously signed by the parties
on May 31, 1999 was again separately attached as Schedule A to the court order which provided
that the issues of custody, access and child support would be determined by McWhinney,
Metcalfe & Associates. The Judgment further provided that the parties were to follow the
parenting recommendations for the children made by Mr. McWhinney on September 14, 1998
and such further recommendations as he would make from time to time in the future. All future
disputes regarding the children were to be resolved under the terms of the Mediation/Arbitration

Agreement. The parenting plan of September 1998 was attached as Schedule B,





[25]  According to Mrs. Price, it seemed as though her parenting rights systematically

diminished after this formal appointment of Mr. McWhinney as mediator/arbitrator.

[26]  On November 25, 1999, Mr. Hercus faxed a letter to her indicating that he had scheduled

parent/teacher interviews for Friday December 3, 1999. This was a PA day and the children were

-

not scheduled to be in class. Mr. Hercus had not previously talked to Mrs. Price about the
interviews or scheduling. Mr. Hercus wanted the children to attend the interviews with him.
Mrs. Price replied that she had made plans with the children and that he should either re-schedule
or attend the interviews on his own. Mr. Hercus contacted Mr. McWhinney. Mr. McWhinney

wrote to the parties on December 3, 1999 as follows:

You John informed me that you had arranged to attend parent-teacher meetings
with the boys scheduled for today, Friday December 3 and that you had informed
Martha of these meetings on November 22™ (though your fax is dated November
25™..In your reply Martha you informed John that you would not be here today
and suggested that he either re-schedule or attend without the boys. I spoke to the
boys’ principal, Mr. McLeod who advised me that the school’s policy is that the
parents decide between themselves who is going to attend with or without the
children. I asked my secretary to call you yesterday morning Martha to set up a
phone appointment for yesterday afternoon to deal with this issue. I called you
myself as well in the early afternoon. There was no answer at your home number
however [ left a message on your cell number asking that you call me at any time
yesterday and informing you that [ would deal with this 1ssue if necessary by way
of arbitration this moming. As of this morning [ have had no response from you.
Since [ am unable to mediate this issue, [ am consequently determining the issue
by way of arbitration as follows:

i. If the school 1s agreeable to re-scheduling the meetings then you should do so John and
inform Martha of the meeting times. You Martha are to ensure that the boys are available

for those meetings regardless of when they are scheduled.

[

If the school is not agreeable to re-schedule the meetings then they are to proceed today
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with the boys in attendance.

{27]  Mrs. Price apparently received the letter which had been communicated by phone and

mail, the following Wednesday, December 8.

[28] On December 17, 1999, Mrs. Price responded in*writing to Mr. McWhinney. She told
him that on the morning the interviews were scheduled, she had retrieved his message left on her
céllular phone (which was used primarily for business purposes). At the time, she was driving
the boys to Mississauga for their scheduled visit with friends and to attend a birthday party. As
she had a seasonal business, she did not check her phone regularly for messages. Until she
received this message, she had no idea that Mr. McWhinney had been contacted or was involved.
She questioned why a message had not been left at her home number. Mrs. Price indicated that
she felt that her efforts at parenting were constantly questioned by Mr. Hercus and that his
concerns were supported by Mr. McWhinney. She had not had a reasonable opportunity to

provide input prior to Mr. McWhinney’s decision.

[29] On December 6, 1999, Mr. Hercus wrote to the school confirming that the surname of
the children was “Hercus”, not “Price” or “Hercus-Price™ which was apparently 1n use by the

children as indicated in their school report cards.

[30] On December 11, 1999, the children were with Mr. Hercus. Andrew asked his father how
old he had to be before a judge would listen to what he had to say. Over the next number of
weeks, it became apparent to Mr Hercus that Andrew wished to live with his father and that the

child’s wishes were sincere and “arrived at on his own”.
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[31] Mr. Hercus contacted Mr. McWhinney and was told that Andrew’s wishes would be
considered by him in the context of his overall review of the parenting plan. Mr. McWhinney did

not disclose this issue or the discussions to Mrs. Price.
[32] On February 17, 2000, Mr. Hercus wrote to Mr. McWhinney as follows:

Further to our discussions, this is to formally advise you that { would like to
pursue the request by my son Andrew that his primary residence be (sic) with me.
As you know, I have the boys with me during this year’s school break...I have
concemns about Martha’s reaction to Andrew’s request and therefore ask that this
be dealt with as quickly as possible once we start. My thoughts are that if we will
proceed with this issue, Martha could be informed when the boys are with me so
that they will not be with her until she has time to absorb the whole issue. |
request a meeting be held with the boys myself and you or your associate on
March 14 ideally in the moming so we can attend the museum in the afternoon.
Could you please confirm a meeting time?

[33] There is no evidence as to whether or not a meeting was held. Neither this letter nor its

contents were disclosed to Mrs. Price at the time it was received by Mr. McWhinney

[34]  Mrs. Price changed lawyers and retained Mr. Gelman. On March 1, 2000, Mr. Gelman
wrote to Mr. McWhinney that his client believed that Mr. Hercus was abusing the
Mediation/Arbitration Agreement by harassing her through it and by using it as a sword against

her. On March 2, 2000 Mr. McWhinney replied,

“....] would be very happy to meet with you ...In fact it is quite timely to review
this matter, to consider the current issues and the most useful ways to respond to
them...Your statement that Mrs. Price alleges that Mr. Hercus 1s abusing the
mediation/arbitration process and failing to abide by its terms is a matter of
concern and something we should discuss in more detail...”

[35] On April 27, 2000, Mr. McWhinney wrote to Mr. Gelman again,
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“...In regard to the alleged abuse of the process, you said that you would confer
further with Mrs. Price and get back to me with specific examples. I expressed my
concern to you about any such abuse and about wanting to deal with it...The
reason for my writing now is that Mr. Hercus has recently raised issues which I
have put on hold pending a speedy resolution of Mrs. Price’s concems. I hope we
will be able to speak agam very soon; but in case we do not, [ will proceed with
these issue as of May §".

Meanwhile, there 1s an urgent i1ssue which Mr. Hercus has raised - regarding an
upcoming trip with her son Andrew - about which I must be in touch with Mrs.
Price immediately.

[36] The letters from Mr. McWhinney to Mr. Gelman were copied to Mr. Hercus.

On June 1, 2000, Mr. McWhinney wrote to Mr. Gelman,

There are two major issues at present: 1. Martha’s overdue account and 2. an
overall review of the parenting plan...

Martha’s account has been outstanding since July 1999 and I have had no
response to several requests that she settle her account...my next step will be to
invite John to pay Martha’s account. If he should choose to do so, I would then
make a monetary award in his favour.

A review of the parenting arrangements was contemplated as part of the parenting
plan. Clause 8(i) for example: refers to a summer vacation schedule *for the time
being’. Besides that, Clause 18 allows etther parent to raise concerns about ‘any
matter concerning the boys’.

John has requested a review and [ would like to move forward with it. The
procedure of the review will involve: a request for written submissions by John
and Martha regarding their current concerns; one or two meetings each with
Martha and with John and meetings with the boys. Home visits may or may not be
required and contact with the school may or may not be necessary.

I will require a retainer from Martha and John for this review. The same terms
will apply as mentioned above, that Is to say, in the event of either parent not
paying the required retainer, the other parent will be invited to do so.

[37] Mr. McWhinney continued to refrain from disclosing the reason or the purpose for the

review requested by Mr. Hercus.

[38] According to Mrs. Price. she did not have the financial resources to “embark on another

time-consuming and totally stressful review of a plan I thought was final.” She had no intention





13

of participating in the process. She had already indicated to Mr. McWhinney that she was not in
a financial position to continue to do so and was opposed to the manner in which the issues had

been handled. She had no intention of paying Mr. McWhinney any further money.
[36] On June 30, 2000, Mr. McWhinney wrote to ‘Mr. Gelman,

At any time, in regard to any issue, either John or Martha may request that I
arbitrate the costs of the process and a re-apportionment may result.

The second point in your letter is that you understood *“arbitration sought finality
to a situation.” That was not the objective 1n this matter. The objective was to
achieve a parenting plan without recourse to a custody trial. As you must be
aware, in matters of parenting plans there is never finality; nor could there be in
that it is unlikely that even the most sophisticated parenting plan could
contemplate and account for all the exigencies of family life (for example,
Martha’s recent move to Barrie and now her move back to Mississauga). Many of
these practical issues require some adjustment to the parenting plan which if the
parents cannot resolve the issue themselves must be arbitrated...

...If you would be good enough to specify instances of abuse of process, 1 would
be happy to consider them. ..

One of those issues [not addressed in your letter] is Martha’s outstanding account.
In my correspondence [ stated that [ would invite John to pay Martha’s account on
her behalf if he wanted the mediation/arbitration to proceed. [ have done so and
he is in the process of responding. He has asked that I make an award in regard to
this retainers and his costs and [ have asked him to put his request in writing
copying it to you for your response. [ would expect to have Martha’s response
within ten days of the date of John’s written request. When I have received his
reasons and Martha’s, [ will make a decision as to his request.

The other is the parenting review which I will proceed with as soon as [ have
received the necessary retainers (for the outstanding account balances and initially
$15000.00 each for the review)...

[40] Mr. McWhinney still did not disclose the reason for the review requested by Mr. Hercus.

(411  OnJuly 3, 2000, Mr. Hercus wrote to Mr. McWhinney,

Enclosed is my cheque (sic) to cover the outstanding account ($949.25) of Ms.
M.B. Price. You have already received my cheque to cover her portion ($1500.00)
of the requested retainer. [ am paying for these for Ms. Price only for the purpose
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of being able to continue with the Parenting Plan Review you first suggested in
your (sic) April 13, 1999 letter. I am formally requesting you make an arbitral
award in my favour so that [ may take action to have these monies and all of my
costs incurred, reimbursed by her...

[ am requesting that she be ordered to reimburse me immediately for the two
principle amounts, interest at 12% per annum, all my legal costs and my personal
time that I have and will incur to recoup my monies.

This request is based on article 11.0 to 11.3 of the Mediation/Arbitration
Agreement (between Ms. Price and myself) I further request that your award be
handed down by July 13, 2000.

On July 5, Mr. McWhinney wrote to Mr. Gelman,

Although I have had no response from you in regard to Martha’s outstanding
account nor the retainer of $1500.00 required for this review, John has provided
cheques for both matters. They will be credited to Martha’s account.

He has also requested that [ arbitrate the issue of those payments on behalf of
Martha’s account...] would be obliged if you would respond with your submission
on the issue by July 12™. 1 will arbitrate the issue shortly after that date. T would
hope that Martha might see her way to paying her account and providing her own
retainer so as to obviate the need for my making an award on this 1ssue...

I will expect to hear from them any and all concems they may have about their
Parenting Plan.

Since the boys need to be seen too I am arranging an appointment for them on
Monday July 10" They are scheduled to be with their father the weekend
immediately before that Monday so I am requiring that they stay overnight with
their father who is to bring them to that appointment.

[ am concerned about the length of time it is taking to deal with matters in regard
to this file. [ appreciate that your schedule is full and your time limited. However,
it is Martha’s choice to use an intermediary in this process and I am not prepared
to allow that choice to cause undue delays.

On July 7, 2000, Mr. Gelman’s law clerk replied on behalf of Mrs. Price,

{Mrs. Price] has advised me that the boys do not wish to attend at the meeting on
Monday...the boys will not visit with Mr. Hercus this weekend because she Is
convinced that Mr. Hercus will not return them at 6:00 p.m. on Sunday.

As you know, Mr. Gelman is presently away from the office until Tuesday July
11, 2000. In his letter to you dated July 5, 2000 he asked you to hoid off
scheduling any meetings until his return to the office. Martha Price s very
concerned about the meeting scheduled for Monday and she wishes to speak with
Mr. Gelman prior to the boys attending same.
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I have tried to contact Mr. Gelman to no avail. Please put off the meeting for a
short while to allow Martha Price to confer with Mr. Gelman.

[44] In his letter to Mrs. Price dated July 14, 2000, Mr. McWhinney confirmed that she had
called him on July 7, 2000 and asked that he not insist that the boys attend a meeting at his
offices which he had scheduled for them in his capacity as the mediator/arbitrator undertaking a
review of the parenting plan. He confirmed that she begged for his indulgence in postponing the
appointment and gave him her word that the boys would attend a meeting later in the week,
“It 15 now Friday moming and I have not heard from you , nor have you
responded to a voice-mail message which [ left for you yesterday; nor, more
significantly have Chnstopher and Andrew attended a meeting here...I would be
obliged if you would provide some explanation.”
[45] On July 20, 2000, Mr. McWhinney issued a formal decision regarding the retainers. The
order is entitled “Decision regarding the payment of arbitration fees™:
The issue at hand arises from the fact that Mrs. Martha Price has not provided the
necessary retainers for the mediation/arbitration as required in Section 11.1 and
11.2 of the Mediation/Arbitration Agreement...In the absence of Mrs. Price’s
retainer, Mr, John Hercus provided the retainer on her behalf in order that the
mediation/arbitration could proceed. Mr. Hercus subsequently requested that the
issue of his payment on Mr. Price’s behalf and his related costs be arbitrated....
The terms of the Mediation/Arbitration Agreement are such that both Mr. Hercus
and Mrs. Price are obliged to provide retainers for the mediation/arbitration
process as directed by the arbitrator from time to time (11.2)
[46] In the Report, he then reviewed the correspondence between himself, Mr. Hercus and Mr.

Gelman, and the submissions made by Mr. Hercus, none having been made by Mrs. Price. Mr.

McWhinney made the following award:

[(47] Mrs. Price is to pay Mr. Hercus as follows:
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1. the amounts of $949.25 and $1500.00 as provided by Mr. Hercus;

2. effective July 5, 2000 interest at the rate currently used by the Court in regard to costs;

3. all costs as may be incurred by Mr. Hercus in recovering the retainers paid on behalf of
Mrs. Price, such costs to be vetted by the arbitrator or the Court in enforcing this award;
and

4. an additional $600.00.

In addition, Mrs. Price 1s to pay:

5. the entire cost of this arbitration.

[48] Mr. McWhinney concluded:;
In 1998, Mr. Hercus and Mrs. Prnice agreed to a mediation/arbitration as the
preferred method for dealing with all issues arising from their separation. Their
Mediation/Arbitration Agreement entailed certain obligations. Mrs. Price has
ignored her responsibility in regard to the payment of fees and retainers as set out
in the Mediation/Arbitration Agreement. Not only has she failed to provide the
retainers as directed, she has failed to respond in any way to statements of account
or requests for retainers. She has also failed to make a submission in this matter.
Apart from the financial considerations, Mrs. Price’s action in this regard has

made it impossible to deal with the time sensitive issue of the boys’ vacation
schedule this summer and has delayed the review of the Parenting Plan.

[49] Mr. McWhinney still had not disclosed to Mrs. Price the letter from Mr. Hercus of

February 2000 and the reason for his request for a review.

{50] On July 26, 2000, Mr. McWhinney wrote to Mr. Gelman and asked him for an
appointment with Mr. and Mrs. Price. At the same time, there would be an appointment for the

boys. He also asked that Mrs. Price prepare a written submission as to her views on the
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parenting plan and comments as to what she thought should be changed and why. In his letter,
Mr. McWhinney stated,

This invitation should be viewed as an arbitral directive under the terms of the
Mediation/Arbitration Agreement. If I should find on my return that there is no
appointment set up prior to the end of August, I will assume that Mrs. Price does
not wish to be involved in the review process and will proceed without her
involvement. This would be most unfortunate for many reasons, one of which is
that it would be extremely helpful to me to hear Mrs. Price’s views about the boys
and their needs. Since I am obliged to proceed with the review of Mr. Hercus and
Mrs. Price’s parenting plan. [ will do the best I can with whatever material I am
provided in the course of the review.

[51] According to Mrs. Price, Mr. McWhinney knew that Mrs. Price was moving from Barrie
back to Mississauga in August 2000 and would not be able to attend an appointment in the latter

part of the month.

[52] On August 10, 2000, Mr. Gelman notified Mr. McWhinney in writing that Mrs. Price had
withdrawn her consent for McWhinney, Metcaife & Associates and Mr. McWhinney to act as

mediator and arbitrator.
[53] On September 13, 2000, Mr. McWhinney wrote to the parties directly as follows:

[ want to confirm that [ continue to recognize the Order of Justice Belleghem
which established binding arbitration which remains the basis for our dispute
resolution relationship (notwithstanding Mr, Gelman’s letter of August 10, 2000).
In order to proceed with the parenting plan review, I am issuing the following
arbitral Order:

1. the boys are to attend an appointment at the offices of McWhinney,
Metcalfe & Associates with Mrs. Diane Moodif accompanied by their
mother at 4:30 p.m. on Wednesday September 27",

2. the boys are also to attend at 10:30 am on Monday October 2 accompantied by
their father; and
3. in order to accommodate the boys’ appointment with their father, the boys are to

spend overnight on the night of Sunday, October 1* with him; and he is to return
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the boys to school after their appointment; and
4, the local police are to enforce this Order if necessary...

I am enclosing a copy of John’s proposed parenting plan and commentary. I

would be obliged if you would send your own parenting plan and comments on
John’s proposal to me by Friday September 20™ with a copy to John...

[54]  According to Mrs. Price, the first time she was made aware of the issues Mr. Hercus had

raised was when she received the copy of his proposed parenting plan.

[55] He also wrote to counsel for Mr. Hercus that the costs of the arbitration regarding the

issue of costs was $1,100.00. The interest rate to be applied was 7%.

[56] On September 21, 2000 Mr. Gelman wrote to Mr. McWhinney asking him to exclude
himself from the case and adjourn any further proceedings. He indicated that Mrs. Price intended
to seek a court order removing Mr. McWhinney as the mediator/arbitrator on the file. Mr.
McWhinney replied on September 21, 2000 that he would not be removing himself and that he
was bound by the Court Order establishing mediation/arbitration. He stated that the arbitral order

stands and that he is expecting Mrs. Price to attend the appointment.

[57] On September 27, 2000, Mrs. Price and Mr. Gelman met with Mr. McWhinney at his
office. They told Mr. McWhinney that they were instructing him not to proceed any further with
mediation/arbitration on the file. They confirmed that Mrs. Price was not consenting to the
process he was attempting to implement and that she was not consenting to s continued

involvement. The withdrawal of Mrs. Price’s consent was again confirmed in wnting on October

2, 2000.
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(58] On October 16, 2000, Mr. McWhinney issued his arbitration decision regarding the

revised parenting plan. In his report, he stated as follows:

The Parenting Plan review process has been seriously impeded by Mrs. Price’s
lack of participation, let alone involvement and co-operation. The review is
therefore necessarily incomplete in that it lacks Mr, and Mrs. Price’s input....
What is most striking is the boys’ evident unhappiness in their mother’s home
especially because of Mr. Price. Both boys have recounted instances of physical
abuse which have consisted of Mr. Price smacking the boys...both boys expressed
continuing fear of physical abuse as a result of Mr. Price’s anger. Moreover, they
expressed fear of their mother’s anger and withdrawal.

There has been a concemn since the beginning of this mediation/arbitration about
Mrs. Price’s hostility toward Mr. Hercus and her consequent alienation of the
boys from him...Lately the boys have told their father that both their mother and
ste-father refer to him as “the idiot”...

Andrew has expressed a wish to live with [his father]...

We have no reason not to believe that Mrs. Price is a loving and concerned
mother. Unfortunately, she has also failed them in two major respects. She has not
shielded them from her extreme antagonism toward their father whom she has
repeatedly denigrated and given the boys’ evidence, she has not protected them
from physical and emotional harm.

The boys’ relationship with their father is, in our view, positive....

The question asserts itself as to how to deal with Mrs. Price’s refusal to
participate in the review of the Parenting Plan. [ have come to the conclusion that
a negative inference must be drawn from her refusal given two particular
considerations: one, the lack of any reasons being submitted for her objection to
participating in the review process despite several explicit requests on my part
that she present such objections; and the other, the physical abuse as reported by
the boys...

The boys’ statements regarding physical punishment were such that Mrs. Moody,
who met with the boys in the course of this review, was obliged under the Ontario
Child and Family Services Act to report the situation to the Peel Children’s Aid
Society. When she contacted the Children’s Aid Society, she was informed that
what she described was indeed a reportable incident and that she had a duty to
make a report. We understand that the Children’s Aid Society will be conducting
a child protection investigation into the issue...

In view of these considerations, [ am making the following arbitral award...

The new Plan is as follows:
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I. John and Martha will share joint legal responsibility and authority (ie legal
custody) in regard to the health, education and general welfare of their sons,
Andrew and Chnstopher...
3. (i) the boys will have their primary residence with their father
(1)  the boys will spend their weekends alternately with their mother and
father....

This Parenting Plan is to become effective o Friday, October 27" 2000 when the boys
would in any case be residing for the weekend with their father...

{59] According to Mrs. Price, she received a telephone call from Ms. Moody on or about
October 17, 2000. Ms. Moody told Mrs. Price that she had reported both Mr. and Mrs. Price to
the Children’s Aid Society for alleged abuse of the children. Mrs. Price was shocked. That same
day, Ms. Moody wrote to the Children’s Aid Society telling them that she had seen the children
on October 2 in the context of a parenting plan review notwithstanding the objection of Mrs.
Price and that Mr. McWhinney proceeded with the review because of an existing Court Order.
At this meeting, the boys reported that their step-father grabs them and that one of the children
had been smacked across the face by Mr. Prnice. According to the letter, Ms. Moody was in
contact with the Society on October 12™ and October 13™ concerning the alleged abuse as

reported by the children.

[60]  Mrs. Price received the decision of Mr. McWhinney on October 18, 2000.

On October 25”’, workers from the Children’s Aid Society went to the Price home and spoke to
Mr. and Mrs Price and the children. In their reporting letter dated October 27 2000, the workers
wrote that the boys stated, in discussing modes of discipline, that their privileges are revoked,
they are sent to their rooms or they are verbally repnimanded. Andrew conveyed one incident
only of being “cuffed on the back oft the head” and reported one incident of being slapped by his

stepfather in the summer. Mr. Price was forthcoming about the incident and told the workers that
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he felt sick about it. The workers wrote that child abuse cannot be verified at this time. The
mncident described by the children had occurred months previously and both Mr. and Mrs. Price
were open and honest about the concems and responded appropriately by taking full
responsibility for what appears to be 1solated incidents. Neither child could recall the last
incident or provide further details with respect to being grabbed by the neck and marched up the
stairs by their stepfather. The workers indicated that the case will be closed as there were no

disclosures made to warrant further intervention and no child protection concemns.

The Position of the Parties

(1)  Mros. Price

[61] Mrs. Price is opposed to Mr. McWhinney acting as mediator/arbitrator for the following

reasons:
. from inception, he was favourably disposed to the solicitor for Mr. Hercus;

2. he did not respect her schedule when arranging appointments;

3. he threatened to make an arbitral decision against her when she did not agree to his

“mediation” recommendations, changing hats with impunity;

4. he twice initiated new parenting plans when Mr. Hercus requested that he do so and when
she opposed his doing so; when she indicated that she had no money and Mr. Hercus paid
his full fees;

5. he issued an arbitral decision requiring her to pay Mr. Hercus for fees he incurred as a
result of a process she had no involvement in and strongly opposed;

6. he had private conversations with Mr. Hercus about custody issues;
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he continued to arbitrate after being expressly advised that she had withdrawn her
consent

he used people in his employ to complete assessments of the children against her wishes.

Mrs. Price is not opposed to the mediation/arbitration process. She felt pressured into

using the firm McWhinney, Metcalfe & Associates to mediate. In any event, Mrs. Price was not

treated equally or fairly under the Arbitration Act. In the process, she felt bullied. He ordered

that the police were to enforce his order regarding the children after she had indicated the

withdrawal of her consent to participate in the mediation/arbifration process. Mr. McWhinney

treated her unfairly in that:

1.

| ]

(63]

he withheld information from her as to the reason Mr. Hercus sought a review of the
parenting plan;

Mr. McWhinney did not wait for the outcome of the CAS investigation before releasing
his decision even though his staff had reported her;

he ordered the police to enforce his order with respect to the children after she had
withdrawn her consent from continuing in the process;

he complied with Mr. Hercus’ request with respect to the cost order;

he scheduled appointments without any input from Mrs. Price

Mr. Hercus

Mr. Hercus submits that Mrs. Price has aggressively attempted to alienate him as the

father of these children since they separated. Both boys have expressed a wish to be with their

father. Shortly after the separation, settlement meetings were arranged but then delayed or
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cancelled by Mrs. Price, she failed to attend examinations, she changed her mind after signing a
consent to proceed with mediation. She consistently delayed both in the court process and in the

appointment of a mediator/arbitrator.

[64] The parties specifically and with counsel entered into a binding agreement to resolve
their parenting disputes now and in the future outside of the court setting. Mrs. Price cannot just

withdraw her consent under the terms of the Agreement.

[65] In any event, throughout the process, Mrs. Price was given an opportunity on more than
one occasion for input and to respond. She was given notice of the parenting plan review. She
was given notice of the procedure with respect to the review. She chose not to participate or

comment.

[66] Mrs. Price had agreed and then been ordered to produce retainers when requested. There
is nothing in the Agreement requiring Mr. McWhinney to say why in advance. There is no
evidence before the court that Mrs. Price ever asked for the reason for the request of a further
retainer. Through Mr. Gelman, she is asked a number of times for her position with respect to

the costs issue but does not respond.

[67] [n not immediately telling her of the reason for Mr. Hercus’ request for the review, Mr.
McWhinney was trying to make sure that once Mrs. Price knew, the matter would be dealt with
expeditiously. No decisions were made until Mrs. Price knew what she was facing and had been

invited to respond. By the time the arbitration award was made in October 2000, Mrs. Price had
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been given a copy of the parenting plan proposed by Mr. Hercus and was therefore aware of the

reasons for the review and invited to respond. She refused to do so.

[68]  The parenting plan of September 1998 neither was nor intended to be a “final’ document.
Both the parenting plan and the Agreement signed by the parties provide for future difficulties to

be resolved in the arbitration process.

[69] Mrs. Price is not entitled to revoke her consent under the Arbitrations Act . In any event,

she has not exercised her rights under that Act by issuing a challenge.

[70] Counsel for Mr. Hercus made cogent submissions against the setting aside of the

arbitration awards on the basis. She argued that:

1. Mrs. Price has not satisfied the burden on her that she was not treated equally or fairly;

1o

it would not be in the best interests of the children to go through a trial or another
arbitration process. The children have expressed their wishes to Diane Moody in the face
of their fear of their mother’s reaction;

3. for public policy reasons, the awards ordered under the provisions of the
Mediation/Arbitration Agreement ought to be upheld. In situations where the parties are
in high conflict, an alternative to litigation, particularly, arbitration is a well-used
practice. The Agreement was entered into by the parties in a manner that was binding
upon them - with legal advice. The courts ought not to allow a party to withdraw from an

arbitration agreement simply because that party does not like it any more. to allow

withdrawal from the process after a binding contract has been entered into would
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undermine confidence in and the effect of the process.

The Law

[71]

The relevant sections of the Arbitrations Act S.0. 1991, ¢. 17 are as follows:

1 In this Act, “arbitration agreement” means an agreement by which two or
more persons agree to submit to arbitration a dispute that has arisen of may arise
between them”

2(1) This Act applies to an arbitration conducted under an arbitration
agreement...

3 The parties to an arbitration agreement may agree, expressly or by
implication, to vary or exclude any provision of this Act except the following:
Section 19 {equality and fairness)

Section 46 (setting aside award)

5(5) An arbitration agreement may be revoked only in accordance with the
ordinary rules of contract law.

6 No court shall intervene in matters governed by this Act, except for the
following purposes, in accordance with this Act:

1. To prevent unequal or unfair treatment of parties to arbitration
agreements.

2. To enforce awards.

LI(1) An arbitrator shall be independent of the parties and shall act impartially.
12 A party may not revoke the appointment of an arbitrator.

15(1) The court may remove an arbitrator on a party’s application ..if the
arbitrator...does not conduct [the arbitration] in accordance with section 19
(equality and fairness).

19(1) In an arbitration, the parties shall be treated equaily and fairly.
(2) Each party shall be given an opportunity to present a case and respond to
the other parties’ cases.

20 (1) The arbitral trnbunal may determine the procedure to be followed in the
arbitration, in accordance with this Act.
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22 (1) The arbitral tribunal shall determine the time, date and place of arbitration
taking into consideration the parties’ convenience and the other circumstances of
the case.

25 (1) An arbitral tnbunal may require that the parties submit their statements
within a specified period of time. i

27 (3) If a party fails to appear at a hearing or to produce documentary evidence,
the arbitral tribunal may, unless the party offers a satisfactory explanation,
continue the arbitration and make an award on the evidence before it.

33 The arbitral tribunal shall decide the dispute in accordance with the
arbitration agreement and the contract, 1f any, under which the dispute arose...

35 The members of an arbitral tribunal shall not conduct any part of the
arbitration as a mediation or conciliation process or other similar process that
might compromise or appear to compromise the arbitral tribunal’s ability to
decide the dispute impartially.

46 (1) On a party’s application, the court may set aside an award on any of the
following grounds:

6. The applicant was not treated equally or fairly, was not given an
opportunity to present a case or to respond to another party’s case, or was not
given proper notice of the arbitration or of the appotntment of the arbitrator.

(7) When the court sets aside an award, it may remove the arbitral tribunal or
an arbitrator and may give directions about the conduct of the arbitration.

The relevant sections of the Familv Law Act provide as follows:

54 A man and a woman who cohabited and are living separate and apart may
enter into an agreement in which they agree on their respective rights and
obligations, including:

(4) the right to custody of and access to their children; and
(5)  any other matter in the settlement of their affairs,

55(1) A domestic contract and an agreement to amend or rescind a domestic
contract are unenforceable unless made in writing, signed by the parties and
witnessed.
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[74]

(73]

Arbitrators must listen fairly to both sides, give parties a fair opportunity to contradict or correct
prejudicial statements, not receive evidence from one party behind the back of the other and

ensure that the parties know the case they have to meet. An unbiased appearance 1s, in itself, an

27

56 (1) In the determination of a matter respecting the education, mora training or
custody of or access to a child, the court may disregard any provision of a contract
pertaining to the matter where, in the opinion of the court, to do so is in the best
mterests of the child.

The Divorce Act states,

s. 17 (5) Before the Court makes a variation order in respect of a custody order,
the court shall satisfy itself there has been a change in the condition, means,
needs or other circumstances of the child of the marriage occurring since the
making of the custody order ... and in making the variation order, the court shall
take into consideration only the best interests of the child as determined by
reference to that change.

The relevant provisions of the Children’s Law Reform Act are:

24 (1) The ments of an application under this Part in respect of custody of or
access to a child shall be determined on he basis of the best interests of the child.

31 (1) Upon an application for custody of or access to a child, the court, at the
request of the parties, by order may appoint a person selected by the parties to
mediate any matter specified in the order.

68 Where a domestic contract as defined in the Family Law Act makes
provision in respect of a matter that is provided for in this Part, the contract
prevails except as otherwise provided in Part [V of the Family Law Act.

69 This Part does not deprive the [Superior Court of Justice] of its parens
patriae junsdiction.

[t is settled law that the right to a fair heanng is an independent and unqualified nght.

essential component of procedural fairness.
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Bondy v. Holdsworth, [2000] unreported, (Ont. SCJ); Kane v. U.B.C., [1980] 1
S.C.R. 1105 (S.C.C.); Nfld. Telephone Co. v. Nfld (Board of Commissioners of
Public Utilities), [1992] S.CJ. No. 21 (8.C.C.); Cardinal v. Kent Institution,
[1985] S.C.J. No. 78 (S.C.C.)
[76] The legislature has given the courts clear instructions to exercise the highest deference to
arbitration awards and arbitration disputes generally. I_iowever, the Arbitrations Act 1991
governs all kinds of disputes, typically but not exclusively, commercial. Its terms about
enforcing arbitration clauses and awards are not framed particularly for family law and still less
are they drawn for custody and access matters. By contrast, two family law statutes specifically
address the enforceability of contractual terms govermned by those statutes with even more
specific terms for custody and access. f in the proper form, the contract prevails even over the
terms of the statute. However, if it deals with custody and access, even though in the proper
form, the court is free to disregard those terms - though on other matters it still prevails over the
statute - if the best interests of a child are, in the court’s opinion, not served by the contractual

terms.

Duguay v. Thompson-Duguay, [2000] O.J. No. 1541 (Ont. S.C.J.)

[77] Courts ought not to endorse withdrawal from a process entered into by the parties with
the advice of counsel. However, it is also important to ensure that the process reflects the
expectations of the parties as reduced to writing and is conducted not only in accordance with the

terms and conditions of the contract but also the governing legislation.

Analysis
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[78] I have reviewed all of the affidavit material filed by the parties, the complete copy of the
arbitration decision of Mr. McWhinney dated October 13" and the documents attached thereto,

the Facta, the Briefs of Authorities and I have considered the submissions of counsel.

[79] Counsel for Mrs. Price submits that some w;:ight ought to given to the fact that counsel
was not present when Mrs. Price signed the first consent initiating the mediation/arbitration
process. I do not accept this argument. It is clear on the evidence that Mrs. Price had received
legal advice prior and subsequent to the initial consent and, in any event, entered into a formal

domestic contract thereafter.

[80] On the evidence before me, it is clear that under the provisions of the Family Law Act,
the Mediation/Arbitration Agreement signed by the parties was a domestic contract tn and of

itself and ultimately formed part of another domestic contract, namely the Separation Agreement.

Al The Award dated October 13, 2000 and entitled “Arbitral Decision regarding the

Parentine Plan Review”

[81] My analysis of the evidence with respect to this decision is divided into categories. I shall
start with a review of the Mediation/Arbitration Agreement itself in some detail for it is
important, in light of Section 33 of the Arbitrations Act to ascertain the expectations of the
parties and determine the terms and conditions governing the mediation/arbitration process. [
shall then consider more closely, the Arbutrations Aet and, in particular, the legislative
requirement of equal and fair treatment pursuant to section 19 (1) of the Arbutrations Act.

Finally, I shall review the evidence concerning the actual implementation of the process under
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the mandate of both the contract and the legislation to determine if the grounds of the motion

alleging, in effect, non-compliance, have merit.

1. The Mediation/Arbitration Agreement (“the Agreement”)

(a)  The process for resolution as defined in the Agreement

[82] From the outset, the parties agreed, in writing, that the process they would adopt to
resolve disputes was a combined process of mediation and arbitration. In defining an alternative
to litigation, these two concepts and procedures were inextricably linked in the minds of the

parties.

[83] The expectation of mediation and arbitration is reflected in all of the documents signed or
approved by the parties commencing with the initial handwritten consent dated November 18,

1997 through and including

the Mediation/Arbitration Agreement signed on January 8, 1998 and attached as Schedule
“A” to Justice Simmons’ order that day,
the document entitled “Minutes of Settlement and Separation Agreement” signed on or
about May 30, 1999 in which the Agreement was included as a Schedule; and
the consent Judgment of Justice Belleghem dated August 30, 1999 to which the
Agreement was yet again attached as a Schedule.
[84] In the Agreement, the parties firstly agreed to submit their differences arising out of their
separation from each other to mediation and arbitration (my emphasis). This document formed

the written submission to arbitration and an agreement in respect of mediation.
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[85] There is no indication in the Agreement that mediation was a pre-requisite to arbitration.
It is reasonable to infer, however, (given the fact that neither mediation nor arbitration are
defined in the Agreement in terms of priority or issues, and the fact that the parties agreed to
submit their differences to mediation and not or arbitration). In other words, the parties expected
that mediation would be drawn upon first and, failing mediation, resort would be had to the
process of arbitration. The parties clearly intended that both methods of dispute resolution

would be accessed, if necessary.

[86] In Duguay,(supra), Justice Perkins stated,
Mediation is almost universally regarded as a consensual process, one from which
the party is free to withdraw at any time. This is because the object of mediation
is to facilitate the parties’ own agreement, one that they will commit to and abide
by because they have found their way to the result freely and willingly bound
themselves to it.
[87] The anomaly created with agreements incorporating both mediation and arbitration, of
course, is that one of the parties is free to withdraw from the mediation process at any time,
however, is subject to the arbitrator’s determination as to the procedure to be followed in the

arbitration pursuant to s. 20 (1) of the Arbitrations Act and is prohibited from revoking the

appointment of the arbitrator according to s. 12 of the Acr.

[88] In other words, it appears at first blush, that under the terms of this kind of agreement, 1n
exercising the right to withdraw from mediation (a consensual process) with respect to any or all
of the issues, a party may automatically invoke the process of arbitration ( a non-consensual

process)over which he/she has no control and from which he/she may not withdraw unless both
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parties choose to do so. This issue will be further considered below. Suffice it to say, I find that
pursuant to this agreement, the parties intended to mediate all issues first and then move, if

necessary, to arbitration.

(b} Scheduling attendance

[89] In the section entitled “Procedure”, the parties agreed to attend mediation/arbitration on a

regular basis until the final determination of issues (my empbhasis), with the dates for attendance

to be scheduled within a reasonable proximity, based on the parties’ respective schedules (my

emphasis).

(¢) The type of resolution expected by the parties

[90] In the Agreement, the parties agreed that the issues submitted for determination were
custody, access, child support and costs. These were submitted for determination of interim

relief and for final determination (my emphasis).

(911 A number of sections in the Agreement dealt with issues arising after final determination:

2.2 ..any issues pertaining to custody/access/child support/costs arising after
final determination of the above issues shall be subject to the terms of the herein
Mediation/Arbitration Agreement, including but not limited to variation issues;

5.0  Issues related to the custody and access of children shall be determined in
accordance with the provisions of the Divorce Act, R.S.C. 1997;

10.0 Variation

The rights of either party to apply for future variation with respect to the issues of
custody and access and child support shall be governed by the provisions of the
applicable legislation , subject to the terms of this Agreement.
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[92] In the section entitled “Report of Arbitrator following the final Arbitration Hearing” (my

emphasis), the arbitrator was to prepare a report on all issues for determination. This Report
would be final and binding on the parties and incorporated in a consent Judgment subject to

judicial review.

[93] Based on this evidence, I find that the parties intended to achieve a final resolution of the
issues with variation issues touching on custody and access thereafier to be dealt with on the
basis of the goveming legislation and the Agreement. This, of course, would mean that the
process to be implemented with respect to the varation of a final order would be that of
mediation and arbitration. The factors and threshold to be applied in consideration of variation

would be those as provided for in the legislation.

[94] I am not sure what issues ansing after a final determination would be issues other than
variation issues and therefore find that paragraph 2.2 is somewhat vague, however, would not

fall for reasons of uncertainty.

2. The Arbitrations Act

[95]1 1 do not intend to repeat the relevant sections of the Act cited above except to highlight

that the Act expressly mandates that:

a decision of the arbitrator be decided in accordance with the arbitration agreement and
the contract (s. 33);
the parties be treated equally and fairly (s. 19 (1));

gach party be given an opportunity to present a case and to respond to the other parties’
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cases (s. 19 (2)); and

the time, date and place of arbitration shall be determined taking into consideration the

parties’ convenience and the other circumstances of the case (s. 22 (1)).
(96] The Arbitrations Act requires an arbitrator to treat the parties equally and fairly.
However, the Act does not equate treating the parties ‘equally and fairly” with ‘the opportunity
to present a case and respond to the other parties’ cases’. In fact, these elements of the arbitral
process are listed as two distinct and separate requirements and are contained in different
subsections of the Act. To provide an opportunity to present a case and respond to the other’s
case does not, therefore, satisfy the requirement that the parties be treated equally and fairly.

Both requirements must be met by the arbitrator.

[97] In my view, there is also nothing in the Act that limits the concept of ‘fairness’ in section
19(1) to the concept of “procedural faimess”. The concept of “procedural fairness” is more

specifically addressed in the requirements under s. 19 (2).

[98] According to the Oxford Dictionary, “fair” means ‘just’, ‘unbiased’, ‘equitable’, ‘without

finesse’, ‘above-board’, ‘equal conditions for all’.

[99] The concept of treating a party “equally” infers an ‘even balance’ and ‘uniform

approach’.

3. The evidence with respect to the implementation of the process

(a) The form of dispute resolution used
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[100]  As I have found, the parties intended all issues to be mediated and, if necessary,
arbitrated. In my opinion, given the wording of the Agreement and the use of the conjunction

“and”, attempts to mediate were obligatory prior to moving to the arbitral process.

[1017  On the evidence before me, I find that Mr. McWhinney attempted to mediate some
issues but not others. Further, he moved to arbitration if not immediately when he determined
mediation was not possible then within a time frame set by Mr. McWhinney but not which time

frame was not communicated to Mrs. Price.

[102] Mr. McWhinney may have felt justified 1n moving so quickly to arbitration with respect
to the issue of the parent/teacher interviews, for example, but he did so without providing
reasons for the urgency of the transition from mediation to arbitration. I find that he did so
without fully explonng the possibility of settling the issue through mediation. He moved to
arbitration without properly notifying Mrs. Price of the issue in question and without providing
adequate time for her to respond. There i1s no evidence before me that the children had to be
interviewed that day. or that altemnatives were not available. Given that there 1s no evidence that
the interviews were of an urgent nature, if the parties had been given adequate opportunity and
time, mediation of this issue might have been feasible. In my view, in this instance, mediation

was given short shrift.

[103] In at least one instance, the resolution of the issue of transportation after the move to
Barrie, mediation was successful. On July 5, 2000, however, mediation appears to have

completely been bypassed by Mr. McWhinney in reference to the ‘review’, when he wrote,
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“Since the boys need to be seen too [ am arranging an appointment for them on Monday, July
101 am requiring that they stay overnight with their father who is to bring them to that

appointment.”

[104]  On July 26", Mr. McWhinney again ignored the process of mediation when he wrote,
“This invitation should be viewed as an arbitral directive under the terms of the
Mediation/Arbitration Agreement.” when requesting an interview with the children for the

purpose of the “review”.

[105] The difficulty raised by Mr. McWhinney’s approach is that, on the evidence, it was
entirely unclear to Mrs. Price, at that time, as to the purpose of a “review” of the parenting plan
except that she was told that it had been requested by Mr. Hercus. It is also entirely unclear
whether or not the proposals were requested for the purpose of mediation or arbitration.
Certainly, the overall impression created from the wording and the tone of Mr. McWhinney’s
letters was that the proposals submitted for the review would ultimately form the basis of an

arbitral decision without resort to mediation.
[106] Iendorse the concerns of Mr. Justice Perkins with respect to these issues,

While it may be open to an arbitrator to devise and adopt a procedure for the
arbitration under s. 20 (1) of the Arbitrattons Act 1991, 1 do not see why that
authority should be read as allowing the arbitrator to insist on continuing with a
process involving mediation that he has devised when one of the parties is no
longer a willing participant...It may have been that the mother should have gone
before the arbitrator to object formally to the continuation of the
mediation/arbitration process and to the continuation of the mediator/arbitrator
himself but she was emotionally and financially exhausted and chose the self-help
remedy of staying away. The arbitrator then proceeded to the next step without
her. I understand why each did what they did. But I do not think that the mother
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should be bound by the resuit when the mediator, having heard that the mother
now rejected mediation (something anyone who has agreed to mediation is free to
do) and had lost confidence tn his ability and impartiality, skipped over the
mediation step and carried on as an arbitrator.
[107]  Mrs. Price and Mr. Hercus made mediation the first part of the process. I agree with

Justice Perkins when he wrote in Duguay,

If [the mediator/arbitrator] was abandoning the terms of the “dispute resolution

agreement”, as he called it, which called for mediation, or if he knew the mother

now repudiated the agreement, { think it was incumbent on him to reach a new

agreement with the parties before he proceeded to arbitrate.
[108] Counsel for Mr. Hercus has argued that the principles enunciated in Duguay do not
apply as the parties in that case had not formally executed a written Mediation/Arbitration
Agreement. For this reason, the Court found that the arbitration agreement was not binding. On
my reading of the decision, however, [ find that the non-compliance with s. 54 of the Family
Law Act was only one factor considered by the Justice in reaching his concluston. I adopt his
views in the context of a binding mediation/arbitration agreement. In fact, his comments
regarding the obligation to mediate are even more a propos given the nature of the Agreement

before me. If the terms and conditions requiring mediation as well as arbitration were to be

abandoned in the process, a new agreement between the parties would be required.

(b)  Scheduling

[109] I find that the manner of scheduling the parties’ appointments was also contrary to the
Agreement, which required that the dates for attendance be scheduled within a reasonable

proximity, based on the parties’ respective schedules . There is no evidence before me that Mrs.

Price’s schedule was taken into account or even requested when these “orders” with respect to
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when and where the appointments would occur were rendered by the arbitrator. The requirement
in the Agreement that the dates for attendance be based on the parties’ respective schedules was

not affected by the fact that Mr. McWhinney had resorted to arbitration rather than mediation.

[110] In any event, even if I were to find that the; appointments were scheduled solely within
the context of arbitration, under the legislation, the time, date and place of arbitration was to be
determined taking into consideration the parties’ convenience and the other circumstances of the
case. There is no evidence before me of circumstances that would warrant an apparent complete

lack of consideration for the convenience of Mrs. Price when scheduling appointments.

[111]  While I make these comments regarding the issue of scheduling with respect to Mrs.
Price, | am mindful that it appears from the evidence that Mr. Hercus was also subject to the
same treatment but, in my view, this factor does not justify the approach adopted particularly m

the months leading to the decision.

(c} The “review”
[112]  in his letter dated July 28, 1998, Mr. McWhinney indicated to the parties that on his
return from vacation, he would be completing the arbitration. Indeed. he released the parenting

plan on or about September 14, 1998, a month after his retumn.

[113]  But for the following provisions, the parenting plan is, on its face, a final decision. It 1s
not defined anywhere as providing only an interim resolution of the issues. The plan determines

sole custody that is neither limited in time nor nature. It provides a detailed access schedule
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without time limit for Easter, Thanksgiving, Christmas, March break, birthdays and regular

weekend access etc..

[114]  The only paragraphs in the plan that incorporate a temporal element refer to “summer

vacation” and “future disputes™

(8) (1) during the summer vacation, for the time being, the boys will spend eight
days with their father......

18 in the event of any concems or disputes regarding any matter concerning
the boys, the issue is to be resolved in accordance with John and Martha’s
Mediatior/Arbitration Agreement.

[115] As [ have indicated, the Agreement required that any issues pertaining to

custody/access/child support/costs anising after final determination of these issues (my emphasis)

would be subject to the terms of the Agreement including but not limited to variation issues (my

emphasis) and that issues related to the custody and access of children were to be determined in
accordance with the provisions of the applicable legisiation, subject to the terms of the

Agreement.

[116]  Inlight of the foregoing, I do not accept the submission that the parties did not intend to
achieve a final resolution of the custody and access issues within the mediation/arbitration
process. | do not construe the phrase “for the time being” in paragraph 8(i} of the parenting plan
as indicating that the entire decision released by Mr. McWhinney was intended to be interim

only or at least ought to have been recognized by Mrs. Price as interim only.

[117]  In any event, if indeed Mr. McWhinney did intend the entire agreement to be interim

only and subject to “review” before the implementation of a “final” plan, I find that the
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temporary nature of the provisions was not made clear in the document and that a reasonable
person reading this decision could conclude that it was a “final determination” as referred to in

the Agreement.

[118]  On the evidence before me, I entirely disagree with Mr. McWhinney’s comments in his
letter to Mr. Gelman on June 30, 2000 that finality was not an objective in this matter. To the
contrary, it is clear that one of the main objectives of the parties in embarking on this process

was the achievement of a final determination of the issues.

[119] My opinion is bolstered by the fact that in April, 1999, Ms. Kelsall of McWhinney,
Metcalfe & Associates urged the parties to expedite a final settlement and by the fact that despite
Mr. McWhinney’s suggestion in April 1999, that the parenting plan be reviewed, the Separation
Agreement was signed by the parties at the end of May implementing the parenting plan of

September 1998 without that review .

[120]  Further, in August, 1999, the Court ordered the parties, on consent, to follow the
recommendations made in the September 1998 parenting plan. Indeed, it is reasonable to infer
that the report of Mr McWhinney was incorporated in that consent Judgment as a final report and

in compliance with paragraph 8.2 of the Mediation/Arbitration Agreement requiring this step.

[121] [t is also clear, however, that the parties intended to use the mediation/arbitration
process to deal with issues as they arose arising after the final order. The Agreement provided

for variation and required the parties to follow Mr. McWhinney’s recommendations.
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[122]  On April 13, 1999, well prior to the signing of the Separation Agreement and the
incorporation of his plan and its non-negotiable terms into the Judgment, it is Mr. McWhinney
who raised the spectre of a “review” in his letter. He did not indicate why he thought a review of
the parenting plan arrangements (in place some seven months by that time) was necessary. There
1s no evidence that the review was suggested by either of the parties or thought to be necessary at

that time in April 1999. Mr. McWhinney did not specify his mandate to require a review.

[123]  There is no definition of a “review” in the Agreement. There is no reference as to what
the threshold test was for either of the parties to achieve a change in a parenting plan pursuant to
a “review” as opposed to achieving a variation of a parenting plan under the auspices of the
applicable legislation. There is no evidence that Mr. McWhinney defined the threshold for the

parties and the difference, if any, between these two concepts or approaches to the issues.

[124]  Mr. Hercus indicated that he did not agree to the terms of the parenting plan. Mrs. Price
accepted the terms. I accept her evidence that for her, the process was completed subject to

variation issues as they may arise from time to time thereafter.

[125]  iIndeed, in my view, it is in dealing with what [ find to be in fact “variation Issues™ that

the mediation/arbitration system breaks down,

[126]  Section 32 (1) of the Arbitrations Act requires an arbitral tribunal to apply the rules of

law designated by the parties, in this case, the Divorce Act.

[127]  Under the guise of the concept of a “‘review”, a concept not provided for in the

Agreement or the “applicable legislation”, Mr. McWhinney the issue of custody was
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reconsidered. There was no jurisdiction to proceed in this manner. Unfortunately, it is on the
basis of a process outside the mandate of the mediator/arbitrator in this case that correspondence

is generated, positions taken and lines are drawn by the parties and the mediator/arbitrator.

(d)  The requirements of the Arbitrations Act (s. 19(1))

[128]  Even If I were wrong with respect to arbitrator’s jurisdictional difficuities relating to
the “review”, the following evidence was of serious concern with respect to the impact of the
lack of timely disclosure on the integrity of the process and more particularly, on the

determination as to whether or not Mrs. Price was treated fairly and equally.

[129] Between the end of December 1999 and February 2000, Mr. Hercus communicated to
Mr. McWhinney that he was seeking a variation of the parenting regime in place both with
respect to custody and the primary residence of his son Andrew. He asked that Mrs. Price not be

notified until the boys were with him.

[130]  Mr. McWhinney complied. Mr. Hercus’ request or objective for a change in custody
was not clearly disclosed to Mrs. Price until she received a copy of his proposed parenting plan
on or about September 13, 2000 after many requests from Mr. McWhinney for her own

proposals and comments within the context of a ‘review’ of the parenting plan solicited by Mr.

Hercus.

[131]  The Arbitrations Act requires an arbitrator to treat the parties equally and fairly.
Counsel for Mr. Hercus submits that in not immediately telling Mrs. Price of the reason for Mr.

Hercus’ request for the review, Mr. McWhinney was trying to make sure that once Mrs. Price
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knew that the real issue was custody, the matter would be dealt with expeditiously. On the basis
that there is no evidence before me why Mr. McWhinney chose to withhold the real issue from

Mrs. Price, I am unable to agree with that submission.

{132] I do not disagree with Mr. Justice O’Co;mell when he held that the right to a fair
hearing does not necessarily include a right to have full disclosure of all factual representation
that one party may have made to the arbitrator during individual communication. In the case
before me, however, the request by Mr. Hercus for a change in the custody and primary
residence decision touched upon the most fundamental and important issue between the parties.

Mr. McWhinney repeatedly asked for Mrs. Price’s input into a “review” of the parenting plan

without disclosing the claim to be made against her by Mr. Hercus.

[133]  For months, two out of the three persons involved in the mediation/arbitration were
aware of the variation order sought by Mr. Hercus but kept Mrs. Price ignorant of the importance
not only of the issue but also of the ramifications of her comments. The essential issue was not

disclosed to her untii after she had lost faith in the process.

[134]  Surely such conduct as that demonstrated here, would be akin to putting a party on
notice of a motion for an order known to be touching upon custody and access and requinng a
position in.that regard but refusing to disclose until just prior to the hearing, the nature of the

relief claimed by the opposing party or the grounds therefor.

[135]  On the evidence before me, [ am satisfied that in his treatment of Mrs. Price during the

months following the order of Justice Belleghem with respect to the request by Mr. Hercus for
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consideration of a change in the parenting plan touching upon the custody and primary residence
of the child Andrew, Mr. McWhinney was unfortunately neither fair to Mrs. Price nor

demonstrative of equal treatment.

[136]  Even if the unfair or unequal treatment of Mrs. Price with respect to the parenting plan
review were ultimately remedied by the provision to her of Mr. Hercus’ proposed plan and the
invitation to respond and submit one of her own, I am further satisfied that Mrs. Price was not

treated fairly when it came to the issue of the allegations of child abuse.

[137]  Prior to the preparation of his report in October 2000, Mr. McWhinney had been told of
allegations of child abuse. Those allegations were appropriately reported to the authorities. I am
neither surpnised nor concemed that disclosure of the allegations by Ms. Moody to Mrs. Price
was delayed until after her report to the authorities, Indeed, this procedure is appropriate in most

cases.

[138]) I am deeply concemed, however, that knowing that an investigation was underway at
the instance of a report from his office, Mr. McWhinney relied on the allegations of abuse as a

basts for his decision without waiting for the outcome of the investigation.

[139] One might argue that there was some urgency in releasing an arbitral award changing
custody and the primary residence of the children given the abuse allegations. However, the
evidence is that the report of abuse was made to Ms Moody on October 2, 2000 but not reported
formally to the authorities until October 17, 2000. Further, Mr. McWhinney’s decision, although

dated October 13, 2000 was apparently not issued until October 16, 2000 and not to take effect
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until October 27" 2000 “when the boys would in any case be residing with their father.” Clearly
there was no urgency in issuing a decision unti} after the completion of the investigation on

October 25™, 2000.

{140]  The decision of the mediator/arbitrator was to decline to wait for the result of a serious

investigation into child abuse. He then rendered a decision in which he wrote,

Mrs. Price’s failure to make any submission or to comment on Mr. Hercus’

submission in this matter, the statements of the boys and the presence of physical

punishment, have all had a significant impact on my decision to make an award in

which the pnimary residence of the boys has been moved to the home of the

father.
(141] In my opinion, Mrs. Price was treated very unfairly by this conduct. Mrs. Price’s
refusal to participate in the process did not obviate her right under s. 19 (1) of the Act to be
treated equally and fairly. Given the apparent lack of urgency in changing the residence of the
children, it would have been incumbent on the arbitrator to incorporate or at the very least

consider the results of the investigation in the decision in order for him to meet the standard

imposed by s. 19 (1) of the Act.

(142]  Another factor considered by Mr. McWhinney in his decision and which also
apparently had a significant impact was Mrs. Prnice’s “failure to make any submission or to
comment on Mr. Hercus’ submission™ As [ have indicated, Mrs. Price had the right to refuse to
participate in mediation. I have found that under the terms of the Agreement, mediation was a
mandatory step prior to arbitration. By virtue of the wording of the Agreement, the two processes

for dispute resolution could not be severed. The evidence favours a finding that the “review”
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initiated by Mr. Hercus was a process within arbitration as opposed to mediation. If this is in fact
the case, mediation was ignored and the Agreement was breached or as Justice Perkins wrote, a
new agreement was required. If, on the other hand, the review initiated by Mr. Hercus was in the
context of mediation, Mrs. Price had the right to refuse to make any submission or to comment
on Mr. Hercus® submission. Such is the anomaly of mediation/arbitration agreements and such is
the reason Mr. McWhinney’s adverse consideration of Mrs. Price’s refusal to participate in the

process, may also have been unfair to her.

B. The Award of Julv 20, 2000 entitled “Decision regarding the payment of Arbitration

Fees”

[143]  Iturn now to the issue of the costs award rendered on July 20, 2000.

[144]  In the consent dated November 18, 1997, the parties agreed that they would be equally
responsible for the costs of mediation/arbitration and would provide retainers as requested by the

mediator/arbitrator.

[145]  In the Mediation/Arbitration Agreement, the parties submitted to mediation/arbitration:

(1) the issue of the quantum of costs on two court motions

(2)  the timing and payment of any outstanding costs orders made by the court in the
litigation;

(3) the timing and payment of any outstanding cost orders made in the future in the
mediation/arbitration.

[146]  Under the section entitled Arbitrator’s Fees and Disbursements, the parties agreed that:
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(1)  they would be jointly and severally liable for the fees and disbursements of the arbitrator;

(2)  each of them would pay one-half of the fees relating to the mediation/arbitration;

3) each of them would forthwith provide the arbitrator with a retainer which would be
refreshed from time to time as the arbitrator directed;

(4)  asthe issue of “costs” was submitted to the arbitrafor, the arbitrator’s discretion regarding
costs (my emphasis) would include the power to require one party to pay more than one-
half or all of the arbitrator’s fees and disbursements and to pay all or a portion of the
opposing party’s solicitor’s fees and disbursements.

{147]  In my view, under the terms of this Agreement, the discretion of the arbitrator defined

in paragraph 11.3 of the Agreement was limited to the “issue of costs”.

[148]  The “issue of costs” was defined in the Agreement as:

(1)  “quantum and timing and method of payment” with respect to the litigation {the court
orders); and

(2) “timing and method of payment” with respect to cost orders within the
mediation/arbitration process.

[149]  “Quantum” with respect to cost orders within the mediatior/arbitration process was not

part of the “issue of costs” or the submission of the parties. This makes sense since the parties

agreed that each would pay one-half of the fees and disbursements relating to the

mediation/arbitration with the retainer to be refreshed from time to time as the arbitrator directed.

In this way, the “quantum” with respect to cost orders within the mediation/arbitration process

had been dealt with separately.





48

{150] My opinion that the arbitrator’s discretion referred to in paragraph 11.3 of the
Agreement was limited to dealing only with the issues submitted for mediation/arbitration is
supported by the fact that the arbitrator had the power to order a party to pay all or a portion of
his own fees and disbursements but also the opposing party’s solicitor’s fees and disbursements
in dealing with the issue of costs. It is reasonable to infer that the “solicitor” referred to was the
solicitor acting for the successful party in the context of the litigation. Neither party was

represented by a solicitor when the mediation/arbitration process began.

[151]  Section 33 of the Arbitrations Act requires the arbitral tribunal to decide the dispute in

accordance with the arbitration agreement and the contract, if any, under which the dispute arose.

[152] Having analyzed the power granted to the arbitrator within the Mediation/Arbitration
Agreement, I turn to the issue addressed by Mr. McWhinney in his decision of July 20, 2000. 1
note firstly, that his order is entitled “Decision regarding the payment of arbitration fees”. Mr.
McWhinney defined the issue as having arisen from Mrs. Price’s failure to provide the necessary

retainers for the mediation/arbitration as required by Sections 11.1 and 1.2 of the Agreement.

[153] There is no explanation in the decision as to how July 5 was determined to be the
commencement date for the calculation of interest accruing, how or what the $600.00 award was
for and what the cost of the arbitration was. As | understood the submission of counsel for Mr.
Hercus, the “additional $600.00" payment imposed was punitive damages as a result of the need
to go through the process. Indeed, there is no evidence or explanation from Mr. McWhinney in

this regard to the contrary.
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[154] 1t is clear that Sections 11.1 and 11.2 in the Agreement provided for the several and
joint liability of the parties with respect to Mr. McWhinney’s fees and disbursements. It is also
clear that each party was required to pay one-half and refresh the retainers as required. Mrs. Price

did not comply. It is important to also note, however; that:

(a)  this was a contract as between the parties and not the parties and Mr. McWhinney; and
(b)  asIhave indicated, the issue of the quantum of Mr. McWhinney’s fees and disbursement
was not subject to mediation or arbitration.

[155] In other words, in my view, Mr. McWhinney had the jurisdiction to arbitrate and make
an order with respect to the method and timing of the payment of his fees and disbursements but
not the quantum. [n making the order he did, Mr. McWhinney exceeded his jurisdiction as
defined in the contract between the parties. Further and, in any event, I see no jurisdiction
conferred upon him either by the legislation or the Agreement to order punitive damages, if that
is indeed, the appropriate characterization of the order to pay an additional $600.00. T am
satisfied that in making the order he did, Mr. McWhinney exceeded his discretionary power as

defined within the framework provided to him under the Mediation/Arbitration Agreement .

Disposition

[156] Having said this, it is important to state that my comments and findings with respect to
the mediation/arbitration process carried out in this case are in no way to be interpreted as
comments or findings with respect to the substantive decision made by Mr. McWhinney. In no

way is my decision to set aside the awards of Mr. McWhinney rendered in July and October
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2000, to be viewed as an endorsement of one party or another with respect to the issues of

custody and access. [t may well be that the end result after a trial will be the same as that ordered

by Mr, McWhinney in his decision of October 2000. I do not know. In setting aside his orders, I

am not making a determination that his actual decision was right or wrong. Indeed, on the

evidence before me, it is clear that the parties have numetous difficulties and the children have

opinions and views that need to be expressed and conveyed to the court. They will be given the

opportunity to do so through counsel.

[157]

(1)
(2)

3)
4
()
(6)
(7)

(8)

By reason of the foregoing, the Motion of the Petitioner, Mrs. Price is granted.
The arbitral decision of Mr. McWhinney dated July 20, 2000 is set aside.
The arbitral decision of Mr. McWhinney dated October October 13, 2000 and released on
QOctober 16, 2000 is set aside.
There shall be a trial of the 1ssues of custody and access.
The trial shall be expedited.
The usual order shall go requesting the involvement of the Children’s Lawyer’s Office.
Examinations and cross-examinations, if required, will be expedited.
The parties, through counsel, are to attend at the Trial Co-ordinator’s Office within 14
days of the date of this Endorsement to obtain an early date for tral.
Mr. Robert McWhinney and the firm of McWhinney, Metcalfe & Associates are removed

as mediator/arbitrator.
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(9)  If the parties are unable to agree with respect to the issue of costs, they may make

submissions to me in writing within 30 days of this Endorsement.

Témplet

Released: January 30, 2001
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Without Prejudice & Confidential
For Settlement Purposes Only
November 19, 2021
Urbancorp Consulting Fee Entitlement

Outline of Position of Mattamy (Downsview) Limited

There is currently no amount payable to Urbancorp Toronto Management Inc. (“UTMI”) in respect of
the Urbancorp Consulting Fee as defined in and pursuant to the Amended and Restated Co-Ownership
Agreement made as of July 30, 2013, as amended (the “Co-Ownership Agreement”)! for the following
reasons:

A. Urbancorp has failed to carry out the necessary duties and functions so as to be entitled to the
Urbancorp Consulting Fee

1.

Pursuant to section 6.6 of the Co-Ownership Agreement, Urbancorp is only entitled to the
Urbancorp Consulting Fee so long as it carries out the duties and functions described in Section
6.15 of the Co-Ownership Agreement or such lesser duties and functions as may be otherwise
agreed by the Co-Owners.

Section 6.15 of the Co-Ownership Agreement describes the relevant duties of functions as being
set out in Schedule “E” to the Co-Ownership Agreement.

Schedule “E” to the Co-Ownership Agreement, at para 6 provides that the relevant duties are
any of the items listed in sections 1-5 of Schedule “E” to the extent that Mattamy specifically
requests such items are carried by Urbancorp and Urbancorp agrees, acting reasonably, to carry
out such items.

On December 20, 2019, Mattamy, at a Management Committee Meeting, provided Urbancorp
with a list of tasks that, pursuant to Section 6 of Schedule E to the Co-Ownership Agreement,
Mattamy was requesting Urbancorp to perform.

This request was acknowledged by Dentons via email of March 4, 2020 from Neil Rabinovitch
where, 3 months later, he requested further information be provided to the Altus Group who
Urbancorp would need to hire to assist to perform the tasks. Although there were attempts to
arrange an initial meeting to discuss this, no meeting was ever held.

The tasks had still not been performed when, in or around July of 2020, Mattamy advised
Urbancorp the previously requested tasks had already been completed (7 months having
passed), and that as the Altus Group were consultants for the DHI credit facility lenders, it was
not appropriate for the Altus Group to act in this capacity.

Accordingly, despite Mattamy’s specific request, Urbancorp has failed to carry out the duties
and functions described in Section 6.15 of the Co-Ownership Agreement and is therefore not
entitled to the Urbancorp Consulting Fee — even if such amount would otherwise be payable
(which it is not).

! Terms not otherwise defined herein have the meaning provided to them in the Co-Ownership Agreement.

LEGAL*54553733.3
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B. Urbancorp has already received amounts in excess of the portion of the Urbancorp Consulting Fee
to which it is currently entitled

8. As acknowledged in section 6.6 of the Co-Ownership Agreement, prior to entering into the Co-
Ownership Agreement, Urbancorp or its Affiliates had already received over $4.4 million in
consulting fees. Accordingly, section 6.6 of the Co-Ownership Agreement provides that
Mattamy must first receive slightly over $13.2 million in Development Manager Fees prior to
Urbancorp receiving any further Urbancorp Consulting Fees.

9. Distributions of Gross Receipts must comply for phase | with section 8.4 and for all phases other
than phase | with section 8.5 of the Co-Ownership Agreement (each as contained in the
Payment and Profit Distribution Adjustment Agreement made as of July 29, 2013, as amended.

10. Those sections (8.4(c) and 8.5(c)) provide that no distributions to the Development Manager can
be made until the amounts set out in 8.4(a) and (b) for phase 1 and the amounts set out in
8.5(a) and (b) for all phases other than phase 1 have been paid in full.

11. To date, only phase 1 and phase 2 singles and rentals have been completed. Based on Gross
Receipts, Mattamy was entitled to a Development Management Fee of approximately $11.1
million for phase 1, however, as phase 1 suffered a loss, no amount was payable to Mattamy as
a Development Management Fee because available receipts for distribution did not reach the
level of section 8.4(c) of the Waterfall. As an interim distribution for the partial phase 2 units
that have been completed, Mattamy has received approximately $7.3 million to date in
Management Fees.

12. Accordingly, no amount is payable in respect of the Urbancorp Consulting Fee.

Based on Current Gross Receipts — the maximum amount to which Urbancorp would be entitled, if
sufficient cash was available under the waterfall, as of today is a maximum of $756,109.11

13. Section 6.6 of the Co-Ownership Agreement calculates the relevant fees based off actual Gross
Receipts.

14. For the week ending November 21, 2021, is expected that Gross Receipts (for all phases of the
project) will total $343,758,873.90. Urbancorp’s maximum entitlement to the Urbancorp
Consulting Fee would therefore be 1.5% of such amount. After deducting the $4,400,274
already received by Urbancorp or its affiliates, only $756,109.11 could be potentially owing.

15. Accordingly, even if Urbancorp had performed the activities necessary to be entitled to
Urbancorp Consulting Fee, and even if Mattamy had received in excess of $13.2 million in
respect of the Development Management Fee (which it has not) and even if sufficient cash was
available to pay the Urbancorp Consulting Fee (which it is not) at most only $756,109.11 could
be accrued as an obligation to UTMI.

There is no entitlement to an Urbancorp Consulting Fee based on future Gross Receipts

16. Section 6.15 provides that in the event Urbancorp is no longer a Co-Owner, Urbancorp shall
thereafter not be entitled to the Urbancorp Consulting Fee.

17. For this provision to have meaning, it must be that the Gross Receipts received after Urbancorp
ceases to be a Co-Owner do not form the basis for the Urbancorp Consulting Fee. Accordingly,
at most Urbancorp’s entitlement (which it has directed be paid to UTMI under section 6.6 of the
Co-Ownership Agreement) can not attach to future receipts.
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Court File No. CV-22-00688349-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

MATTAMY (DOWNSVIEW) LIMITED

Applicant
KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR OF URBANCORP DOWNSVIEW PARK
DEVELOPMENT INC. PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT
ACTR.S.C. 1985, C. C-36. AS AMENDED, GUY GISSIN, IN HIS CAPACITY AS THE

APPOINTED FUNCTIONARY AND FOREIGN REPRESENTATIVE OF URBANCORP INC.
BY ORDER OF THE DISTRICT COURT IN TEL AVIV-YAFO, ISREAL

Respondents

APPLICATION UNDER RULE 14.05(2) of the Rules of Civil Procedure, R.R.O. 1990, Reg.
194, and Section 46 of the Arbitration Act 1991, S.0. 1991, c. 17

REPLY AFFIDAVIT OF DAVID GEORGE

I, David George, of the City of Toronto, in the Province of Ontario, MAKE OATH AND

SAY:

1. I have reviewed the affidavit of Noah Goldstein, sworn on December 6, 2022, and swear
this affidavit in reply. I previously swore an affidavit in this application on October 3, 2022. I re-

affirm my evidence in that previous affidavit and adopt all defined terms.
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2. Mr. Goldstein’s statement at paragraph 8 of his affidavit that «“...Mattamy sought to
adduce additional evidence after the in person oral argument on June 3, 2022” is misleading and
therefore incorrect. During the hearing, the Arbitrator raised the issue of the application of ASPE
to the definition of Gross Revenue and directed Mattamy to adduce additional evidence about,
among other things, how ASPE accounting principles are applied for the recognition of revenue

on the sale of residential condominium units.

3. At paragraph 9 of his affidavit, Mr. Goldstein makes refence to an April 14, 2022 KSV
Report delivered in the Arbitration. The “Arbitration Report” sets out the Claimants’ arguments
and positions in the Arbitration. Mr. Goldstein appears to attempt to rely on those submissions to
say that “the issue of whether UTMI is entitled to receive Management Fees was specifically
contemplated and reserved for later determination by Chief Justice Morawetz in the AVO Order

and Transaction”. Mr. Goldstein appears to be relying on paragraph 4 of the Arbitration Report:

[4] Pursuant to the terms of the AVO, the Transaction was approved
“without prejudice to any procedural or substantive right or position of
UTMI with respect to its claim for entitlement to the management fees”
under the Project Agreements... [emphasis added]

4. Contrary to Mr. Goldstein’s evidence, that was not agreed to and not the intent of the
AVO Order. Indeed, the AVO Order does not contemplate and reserve for “later determination”
the “issue” of whether UTMI is entitled to receive management fees. The AVO Order simply
states that the transaction is without prejudice to UTMI’s claim for management fees under the

Co-Ownership Agreement.

S5 At paragraph 14 of his affidavit, Mr. Goldstein reasons, in response to my previous
affidavit, that the application of ASPE accounting principles to the recognition of revenue for the

sale of condominium units “cannot” be a new issue because the definition of Gross Receipts
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makes reference to ASPE. He misses the point. I disagree that this was not a new issue, it was
raised for the first time at the hearing—by the Arbitrator. While the definition of Gross Receipts
does reference ASPE, none of the parties to the Arbitration raised the issue that was raised by the
Arbitrator (respecting the timing of revenue recognition) prior to the June 3, 2022 hearing. To be
clear, as I stated in my first affidavit, no party to the Arbitration took the position that revenue
had been received or recognized prior to the Arbitration commencing. That decision was arrived

at by the Arbitrator even though it was not a position taken by any of the parties.

6. I was at the June 3, 2022 hearing and I disagree with Mr. Goldstein’s second-hand
account of what transpired. Mr. Goldstein was not at the hearing. At paragraph 16 of his
affidavit, he states that “counsel for Mattamy advised that it would provide the provisions of
ASPE pertaining to the recognition of revenue for the sale of condominium units...”. To be
clear, the Arbitrator raised the issues and requested that additional evidence be submitted.

Mattamy complied with the Arbitrator’s direction.

7% I also disagree with Mr. Goldstein’s statement at paragraph 17 that “the additional
evidence that Mattamy would provide after oral arguments pertained to submissions made by
counsel for Mattamy in response to questions from the Arbitrator...”. The questions posed by the
Arbitrator during the hearing were unrelated to any of submissions or positions advanced by
Mattamy (and the Claimants) at the hearing or otherwise in the Arbitration. As I said, this was a
new issue as no party had raised an issue of revenue arising prior to closing of the condominium

unit purchases.

8. Paragraph 18 is partially accurate, but Mr. Goldstein omits the fact that the Claimants

also agreed that the Handbook should be included in the additional evidence. Only the Arbitrator
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disagreed that it should be included in evidence. Mr. Goldstein again states at paragraph 20 that

the “parties could not agree on the content of Mattamy’s proposed supplementary affidavit”. To

be clear, the Claimants agreed to the inclusion of the Handbook.

9. Paragraph 19 again seeks to mischaracterize my draft further supplementary affidavit as
an independent attempt to introduce new evidence. It was not. Mattamy was directed by the
Arbitrator to deliver the additional evidence contained in my draft supplementary affidavit,

including the financial statements of DHI.

10. With respect to Mr. Goldstein’s summary of the June 27, 2022 case conference, while I
was not in attendance, [ am advised by my counsel who were in attendance that the Arbitrator
provided limited “reasons” for dismissing paragraph 3 of my draft supplementary affidavit that
referred to and attached the Handbook. In the next sentence, I provide evidence without
intending to waive privilege. Mattamy’s counsel has reviewed their notes and the only reasons
provided by the Arbitrator for disallowing the Handbook was that he “did not know what if

anything Pricewaterhouse did with it.”

SWORN by David George at the City of
Toronto, in the Province of Ontario, before me
on December 21, 2022 in accordance with

O. Reg. 431/20, Administering Oath or
Declaration Remotely.

Commissioner fopP8king Affidavits DAVID GEORGE

(or as may be)

NIKLAS HOLMBERG
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BETWEEN:

Tor#: 10535761.3

IN THE MATTER OF THE ARBITRATION ACT, 1991, S.0O.
1991, c. 17

AND IN THE MATTER OF AN ARBITRATION

KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR (THE “MONITOR”) OF
URBANCORP DOWNSVIEW PARK DEVELOPMENT INC.
(“UDPDI”) AND URBANCORP TORONTO MANAGEMENT
INC. (“UTMI”) PURSUANT TO THE COMPANIES’
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, C. C-36,
AS AMENDED

AND

GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED
FUNCTIONARY AND FOREIGN REPRESENTATIVE OF
URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT
COURT IN TEL AVIV-YAFO, ISRAEL (THE “ISRAELI
FUNCTIONARY?”)

AND

MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”’)

AND

DOWNSVIEW HOMES INC. (“DHI”)

NOTICE OF REQUEST TO ARBITRATE

105

Claimants

Respondents
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WHEREAS UDPDI, a wholly-owned subsidiary of UCI, and the Respondents,
among others, are parties to a co-ownership agreement dated as of June 17, 2013, as
amended (the “Co-Ownership Agreement’), together with various other related
agreements relating to a real estate development located at Downsview Park (the

“Project”);

AND WHEREAS a dispute has arisen between the Claimants and Respondents

regarding the interpretation and performance of the Co-Ownership Agreement;

AND WHEREAS the Co-Ownership Agreement provides that any disputes that
arise between the parties under or by virtue of the Co-Ownership Agreement shall be

resolved by arbitration;

NOW THEREFORE the Claimants give notice of their intention to commence
arbitration pursuant to the Co-Ownership Agreement. The full particulars of the Claimants’

claim are set out in Schedule “A”, attached.

Tor#: 10535761.3
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March 23, 2022 Davies Ward Phillips & Vineberg LLP
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Robin B. Schwill (LSUC #38452l)
Tel:  416.863.0900
Fax: 416.863.0871

Lawyers for the Monitor

Dentons Canada LLP
400-77 King Street West
TD Centre

Toronto, ON M5K 0A1

Neil Rabinovitch / Kenneth Kraft
Tel: 416-863-4656 / 416-863-4374

Lawyers for Adv. Gus Gissin, in his

capacity as the Court-appointed Israeli
Functionary of Urbancorp Inc.
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SCHEDULE "A"

1. Unless otherwise defined herein, all capitalized terms shall have the meanings

ascribed to them in the Co-Ownership Agreement.

2. This arbitration relates to UTMI’s entitiement under the Co-Ownership Agreement
to be paid the Urbancorp Consulting Fee by DHI, the owner of the Project. UTMI (as the
assignee of UDPDI) is owed $5,911,624 on account of the unpaid Urbancorp Consulting

Fee which DHI has failed or refused to pay.

3. The Co-Ownership Agreement entitles UTMI to be paid the Urbancorp Consulting
Fee which is a consulting fee equal to 1.5% of the total amount of Gross Receipts. The
Co-Ownership Agreement also entitles the Development Manager, a Mattamy company,

to be paid 4.5% of Gross Receipts as a Development Management Fee.

4. Under the terms of the Co-Ownership Agreement, the Urbancorp Consulting Fee is

payable regardless of the nature or level of services provided.

5. The Co-Ownership Agreement provides that payment of the Urbancorp Consulting

Fee is to be made at the same time as payments of the Development Management Fee.

6. Because UTMI received $4,400,127 in respect of Urbancorp Consulting Fees prior
to the commencement of these proceedings, UTMI was not entitled to receive further
consulting fees until Mattamy had been paid a total of $13,200,822 in respect of the

Development Management Fee.

Tor#: 10535761.3
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7. Pursuant to Section 6.6 of the Co-Ownership Agreement, no payments of the
Urbancorp Consulting Fee, being one-third of the Development Management Fee, shall be
made until after the Development Manager has been paid the total amount of

approximately $13.2 million."

8. The Gross Receipts for Phase 12%0of the Project totaled $302,504,155 in
accordance with Mattamy’s calculation. The Development Management Fee Mattamy
earned was therefore $13,612,687, plus HST for a total of $15,382,336. UTMI was
entitled to the Urbancorp Consulting Fee in the amount of 1.5% of the Gross Receipts.
Accordingly, UTMI was entitled to receive $4,537,562, plus HST, for a total of
$5,127,445. To date, UTMI has been paid only $4,400,127 and accordingly remains

owed $727,318 on account of Urbancorp Consulting Fees from Phase 1.

9. Phase 2 of the Project is almost complete with Gross Receipts for Phase 2
expected to total $305,858,775 in accordance with Mattamy’s calculation. The
Development Management Fee Mattamy has earned in Phase 2 is therefore $13,763,645
plus HST. UTMl is entitled to an Urbancorp Consulting Fee in the amount of 1.5% of the
Gross receipts. Accordingly, UTMI is entitled to receive $4,587,882 plus HST for a total of

$5,184,306 on account of Urbancorp Consulting Fees from Phase 2.

I As UTMI received approximately $4.4 million prior to these proceedings, the Respondents must receive
approximately $13.2 million in Development Management Fees before UTMI receives further Consulting Fees.

2 The Project consists of different residential construction phases which are referred to as: (a) Towns & Stacks; (b)
Singles; (c) Rentals; (d) Block P; and (e) Block A. Towns & Stacks, Singles and Rentals were completed in 2018,
while Block P and Block A are scheduled to be completed next year. For purposes of this Notice of Arbitration,
Towns & Stacks, Singles and Rentals are referred to as Phase 1 and Block P and Block A are referred to as Phase 2.
Pursuant to the Project Agreements, Phase 1 is the Gross Receipts from Towns & Stacks and Phase 2 is the Gross
Receipts from balance of the development. As the management fees owing to Mattamy and UTMI are based on total
Gross Receipts, the allocation among phases is irrelevant.

Tor#: 10535761.3
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10.  The total outstanding Urbancorp Consulting Fee payable to UTMI therefore equals

$5,911,624 (inclusive of HST) for the entire Project.

11.  Development Management Fees and Urbancorp Consulting Fees are earned as
the Project progresses, not when the sales of the units close. Section 6.6 of the Co-
Ownership Agreement provides that the Development Management Fee and the
Urbancorp Consulting Fee “shall be paid” from construction financing draws in proportion

to total estimated costs.

12.  To date, the Respondents have failed or refused to pay UTMI the outstanding
Urbancorp Consulting Fee. UTMI therefore seeks a declaration that it is entitled to the

Urbancorp Consulting Fee and an award in the amount of $5,911,624.

Tor#: 10535761.3
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O.
1991, c 17

AND IN THE MATTER OF AN ARBITRATION

BETWEEN:

KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW
PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT
INC. (“UTMI”) PURSUANT TO THE COMPANIES® CREDITORS ARRANGMENT ACT
R.S.C. 1985, C. C-36. AS AMENDED

- and -
GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN

REPRESENTATIVE OF URBANCORP INC. (“UCI”’) BY ORDER OF THE DISTRICT
COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY™)

Claimants
-and —
MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”)
-and —
DOWNSVIEW HOMES INC.
Respondent
STATEMENT OF DEFENCE OF MATTAMY
1. The Respondent, Mattamy (Downsview) Limited (“Mattamy’’), admits the allegations

contained in paragraphs 3, 6 and 7 of the Claim.

2. Mattamy denies the allegations contained in paragraphs 2, 4, 5, 8,9, 10, 11 and 12 of the

Claim.





114

Overview

3. This claim concerns the alleged entitlement of Urbancorp Downsview Park Development
Inc.’s (“UDPDI”) affiliate, Urbancorp Toronto Management Inc. (“UTMI”), to consulting fees
under the Amended and Restated Co-Ownership Agreement dated July 30, 2013 (the “Co-

Ownership Agreement”). UTMI is not a party to the Co-Ownership Agreement.

4. On December 31, 2021, the Monitor transferred to Mattamy all of UDPDI’s interests in
the Project! and rights and obligations under the Co-Ownership Agreement to Mattamy thereby
removing UDPDI as a Co-Owner (the “Transfer Date”). By operation of section 6.15 of the Co-
Ownership Agreement, UDPDI, and by extension UTMI, lost any entitlement to be paid

consulting fees on Gross Receipts received after the Transfer Date.

5. Prior to the Transfer Date, if UDPDI had performed its duties and functions under the
Co-Ownership Agreement when it was requested to do so (it did not), UTMI would have been
entitled to 1.5% of Gross Receipts of the Project—defined in part as “all revenues received from
the sale of residential dwelling units...”. UTMI has no entitlement to a percentage of future
Gross Receipts received after the Transfer Date. The Co-ownership Agreement is explicit: “in
the event that [UDPDI] is no longer a Co-Owner, then [UDPDI] shall not carry out these duties

and functions and shall not thereafter be entitled to the Urbancorp Consulting Fee.”

' The “Project” is defined in the Co-Ownership Agreement as “the development and construction of the
Buildings and Improvements to be constructed on the Lands as a residential real estate development
consisting of up to 1,131 residential dwelling units (or such higher number as Governmental Authorities,
and if necessary, PDP, may permit and the market justifies or such lower number as Mattamy and
Urbancorp may agree upon), including the Affordable Housing Component, and the sale of such units,
and includes all Project Contracts, Project Rights and existing and future improvements and facilities and
chattels located on the Land and related to or used or acquired for the purpose of the proposed
development or sale of the units including the existing sales office located on the Land and any items paid
for in connection with the Project”
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6. UTMT’s claim for consulting fees is also defeated by function of the payment sequence
for management fees contained at sections 6.6, 8.4(c) and 8.5(c) of the Co-Ownership
Agreement. Prior to entering into the Co-Ownership Agreement, UDPDI or its affiliates had
already received over $4.4 million in consulting fees. The Co-Ownership Agreement prevents
any further consulting fees to be paid to UTMI until Mattamy has been paid over $13.2 million
in development management fees, which are paid from received Gross Receipts once permitted
to be paid under the waterfall for distributions established by sections 8.4 and 8.5 of the Co-

Ownership Agreement. That did not occur prior to the Transfer Date.

7. In any event, UDPDI’s failure to fulfill its management duties and functions when called
upon to do so by Mattamy disentitles UTMI to any further consulting fees. In December 2019,
Mattamy requested that UDPDI perform specific duties provided for under the Co-Ownership

Agreement. It failed to do so.

8. The claim should be dismissed and Mattamy should be paid its costs.

Any Entitlements Ceased on the Transfer Date

0. UTMI is not a party to the Co-Ownership Agreement and has no rights under it. Any

rights it may have had to receive payment through UDPDI ceased on the Transfer Date.

10. Pursuant to a court-approved sales process, on November 17, 2021, the Monitor entered
into an agreement to convey all of UDPDI’s interests in the Project to Mattamy in full
satisfaction of all obligations owed to Mattamy. The transaction removed UDPDI as a Co-

Owner. The sale extinguished over $10.1 million in secured debt Mattamy held over the Project.
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11. The sale agreement acknowledges that the issue of UTMI’s entitlement to “Management

Fees”, if any, remained unresolved and preserved UTMI’s right to pursue such fees, but does not

provide that any such fees are outstanding or owing.

12. The transaction was approved by the Court on December 29, 2021. There was no appeal

of the approval order. The transaction closed on December 31, 2021.

13. By function of section 6.15 of the Co-Ownership Agreement, UDPDI is

expressly precluded from recovering any further consulting fees after the Transfer Date:

6.15 Urbancorp’s Duties

The Development Manager hereby delegates to Urbancorp the duties and
functions described in Section 6 of Schedule "E" hereto and for the purposes
of the carrying out of those duties and functions only, Urbancorp shall be
subject to the obligations of the Development Manager as set out in Sections
6.1,6.2,6.4,6.5,6.7,6.16,6.17, 6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30
of this Agreement. In the event that Urbancorp is no longer a Co-Owner,
then Urbancorp shall not carry out these duties and functions and shall
not thereafter be entitled to the Urbancorp Consulting Fee [emphasis
added].

14. For this provision to have any meaning, it must be interpreted to mean that Gross
Receipts received after UDPDI ceases to be a co-owner cannot form the basis for any further

consulting fees to be paid to UTML.

The Management Fee Payment Threshold Has Not Been Met
15. UDPDI is only entitled to further consulting fees when, and if, management fees paid to
Mattamy exceed $13,200,822. The management fees received by Mattamy had not exceeded this

threshold amount prior to the Transfer Date.

16. Section 6.6. of the Co-Ownership Agreement states:
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6.6 Fees and Disbursements

The Co-Owners shall pay to the Development Manager a fee for its services
equal to FOUR AND ONE HALF PERCENT (4.5%) of the total amount of
Gross Receipts (the "Development Management Fee'') and for as long as
Urbancorp carries out the duties and functions described in Section 6.15 or
such lesser duties and functions as may be otherwise agreed by the Co-
Owners, Urbancorp shall be entitled to a consulting fee (the "Urbancorp
Consulting Fee') equivalent to ONE AND ONE HALF PERCENT (1.5%)
of the total amount of Gross Receipts, which fee shall be paid to Urbancorp
Toronto Management Inc., provided that the Co-Owners acknowledge
that management or consulting fees in respect of the Project have been
paid to Urbancorp or its Affiliates in the amount of $4,400,274.00 to
date and no payments of the Urbancorp Consulting Fee shall be made
until after the Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fee. The
Development Management Fee shall be paid from construction financing
draws in proportion to total estimated costs. After the Development
Manager has been paid a total amount of $13,200,822.00 in respect of the
Development Management Fee, payments of the Urbancorp Consulting Fee
shall then be made by the Co-Owners at the same time as payments of the
Development Management Fee [emphasis added].

17. Section 6.6 calculates the relevant management and consulting fees based on actual
received Gross Receipts. Mattamy had not been paid in excess of $13,200,822 in management

fees prior to the Transfer Date.

18. For phase 1 of the Project, distributions of Gross Receipts must comply with section 8.4
of the Co-Ownership Agreement and, for all phases other than phase 1, with section 8.5. Those

provisions provided that no distributions to Mattamy as Development Manager were to be made
under section 8.4(c) or 8.5 (¢) until the amounts set out in section 8.4(a) and (b) for phase 1, and

8.5(a) and (b) for all phases other than phase 1, have been paid in full.

19. The amounts to be paid under section 8.4(a) and (b) and 8.5(a) and (b) had not been paid
in full prior to the Transfer Date. No management fees had been paid to Mattamy prior to the

Transfer Date. Accordingly, no consulting fees are payable to UTMI.
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20. Despite the provisions of section 6.6 that Development Management Fees shall be paid

from construction financing draws in proportion to total estimated costs, the actual construction

financing credit facility does not permit such amounts to be paid in that manner.

UDPDI Did Not Perform Necessary Duties and Functions
21. Section 6.15 of the Co-Ownership Agreement required UDPDI to perform management
services as requested by Mattamy as a condition of receiving consulting fees pursuant to section 6.6.

It failed to do so and UTMI is therefore not entitled to the payment of any consulting fees.

22. Section 6.15 describes the relevant duties and functions to be performed as being set out
in Schedule “E” to the Co-Ownership Agreement. That schedule provides that the relevant duties
are any of the items listed in section 1-5 of the schedule to the extent that Mattamy specifically

requests such duties and tasks be performed by UDPDI.

23. On December 20, 2019, Mattamy, at a Management Committee Meeting, provided
UDPDI with a list of tasks that, pursuant to section 6 of Schedule “E”, Mattamy was requesting
UDPDI to perform. This request was not acknowledged by counsel for UDPDI until over two

months later on March 4, 2020.

24.  Although the Foreign Representative, Guy Gissin, attempted to arrange a meeting to
discuss the tasks in March of 2020, by that time the requested tasks had already been completed

by Mattamy as a result of UDPDI’s failure to perform them in a timely manner.

25.  Mattamy asks that this arbitration be dismissed with costs.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this fifth day of April, 2022.

= =

Matthew P. Gottlieb/Njé4s JM6Imberg

LAX O’SULLIVAN LISUS GOTTLIEB LLP
Counsel

Suite 2750, 145 King Street West

Toronto ON M5H 1J8

Matthew Gottlieb LSO #32268B
Tel: 416 644 5353

Email: mgottlieb@lolg.ca

Niklas Holmberg LSO #63696G
Tel: 416 645 3787

Email: nholmberg@]lolg.ca

and

CASSELS BROCK & BLACKWELL LLP
Barristers & Solicitors

Scotia Plaza, Suite 2100

40 King St West

Toronto, ON M5H 3C2

Jane Dietrich
Tel: 416 860 5223

Email: jdietrich@cassels.com

Lawyers for Mattamy
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.0O.
1991, c 17

AND IN THE MATTER OF AN ARBITRATION

BETWEEN:

KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW
PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT
INC. (“UTMI”) PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT ACT
R.S.C. 1985, C. C-36. AS AMENDED

-and -
GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN

REPRESENTATIVE OF URBANCORP INC. (“UCI”’) BY ORDER OF THE DISTRICT
COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY”)

Claimants

-and —
MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”)
-and -
DOWNSVIEW HOMES INC.
Respondent
SUPPLEMENTARY AFFIDAVIT OF DAVID GEORGE
I, David George, of the City of Toronto, in the Province of Ontario, AFFIRM:
1. | am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On

behalf of Mattamy, | have been involved in the Downsview Project since April 2016. | have also
been involved in the insolvency proceeding of the relevant Urbancorp entities as it relates to the
Project. | previously swore an affidavit for this arbitration on May 6, 2022. 1 adopt all defined

terms in that affidavit and confirm that its contents remain true and accurate.





The May 16, 2022 Supplementary KSV Report

2. | swear this affidavit in reply to the Monitor’s supplementary report dated May 16, 2022

and delivered in response to my May 6, 2022 affidavit (the “Supplementary Report”).

3. In the Supplementary Report, the Monitor takes unpleaded positions that have not
previously been taken and that run contrary to how Project revenues have been accounted for

since Mattamy became a Co-Owner in 2013.

4. My failure to respond to any portion of the Supplementary Report should not be

understood to mean that | agree with the balance of the Supplementary Report.

Debts Never Recognized as “Gross Receipts”

5. Under the heading “Issue #2”, the Monitor refers to the reference to “proceeds from any
financing derived by or on behalf of the Co-Owners from the ownership and operation of the
Project Property” in the definition of “Gross Receipts” in the Co-Ownership Agreement. The

Monitor then takes the following position at paragraph ¢) under the same heading:

The George Affidavit does not consider approximately $93 million in
construction financing advanced as of December 31, 2021 by National Bank
of Canada (“NBC”), the construction lender on Block A and P....

6. The Monitor then sets out a calculation of Gross Receipts for Phase 2 that includes $93

million in project construction financing to be repaid to NBC.

7. The reference to “proceeds from any financing” in the definition of Gross Receipts does
not refer to funds borrowed by the Co-Owners. Obviously, and confirmed by Cathy Rudman,
any such borrowed funds are properly characterized as liabilities and are not to be accounted for

as revenues received (and have consistently been accounted for in that manner). The reference to





proceeds from any financing “derived by or on behalf of the Co-Owners from the ownership and
operation of the Project Property” relates to revenues earned by (i.e. “derived by”) the Co-

Owners acting as lender.

8. From time to time, when Mattamy has been involved in real estate development projects,
it has offered financing and other lending arrangements to purchasers. For example, Mattamy has
previously offered and provided vendor takeback mortgages to purchasers on various other

projects.

9. When the Co-Ownership Agreement was entered into this was, as normal, a possibility—
it was anticipated that the Co-Owners may earn revenue from providing financing. No such
arrangements were offered or needed on this Project to date as there has been availability of
affordable mortgages for residential housing at the time the units were closed in Phase 1 and sold

in Phase 2.

10.  Cathy Rudman advises me that any deferred revenues and interest that would have been
earned on any such financing arrangements would be recorded as revenue and would form part

of the Gross Receipts on a project.

11. | am further advised by Cathy Rudman that construction financing facilities obtained for
and on behalf of the Co-Owners as borrowers (on both Phase 1 and Phase 2) have never been
included in the calculation of Gross Receipts. Gross Receipts have always been calculated on the

basis of actual revenues received from the Project and primarily from proceeds of unit sales.

12. For example, on October 19, 2018, following the completion of Phase 1, Mattamy

provided the Monitor with financial statements and other documents respecting Phase 1.





Included was a document titled “Mattamy Management fee Calculation Phase 1 — July 20187,

which calculated Gross Receipts as follows:

Mattamy
Management Fees - Phase 1

Towns & Stacks  Phase 2 (Singles) Phase 4 (Rentals) Total GTA

Net revenue 216,561,495 36,893,478 15,750,000 269,204,973
Cash discounts 3,720,770 20,000 - 3,740,770
HST 16,144,613 4,100,152 - 20,244,765
Gross revenue 236,426,878 41,013,630 15,750,000 293,150,508
Closing costs 2,883,361 84,383 - 2,967,744
Occupancy rent 5,985,853 - - 5,985,853
Interest on Escrow funds - - 8,654 8,654
Gross Receipts 245,296,092 41,098,013 15,758,654 302,152,759
Management fee at 4.5% (excl. HST) 11,038,324 1,849,411 709,139 13,596,874
HST 1,434,982 240,423 92,188 1,767,594
Total Payahble 12,473,306 2,089,834 801,328 15,364,468

13.  Aswas well known to UDPDI and the Monitor, there was more than $125 million
borrowed under a construction financing facility obtained for Phase 1. There is no reference to
that construction financing, or any other financing, in the above calculation of Gross Receipts.
Both UDPDI and the Monitor knew the number of closed sales for Phase 1 and knew that the
revenue figures for Phase 1 did not include the borrowed $125 million. The Monitor has never
objected to this method of calculating Gross Receipts. A copy of this document together with the

October 19, 2018 email enclosing it is attached as Exhibit “A”.

14, Mattamy has consistently provided Urbancorp and the Monitor with budgets and other
documents that calculated Gross Receipts, for management fee calculations and otherwise, that
did not included financing obtained by the Co-Owners. There has never been any objection to

those calculations. Instead, and with the exception of its Supplementary Report, the Monitor has





always adopted and relied on Gross Receipt figures that did not include financing obtained for

the Project.

15.  On Phase 2, Mattamy provided the Monitor updated management fee calculations on

March 4, 2021. These management fee calculations do not include any reference to financing:

Updated Management fee calculation:

Updated for the following adjustments:

- Updated revenue assumptions to May 31, 2020 budgets

- Removed HST on Rental revenues as HST is to be self-assessed by purchaser

- Added DC recoveries + HST to the calculation of Gross Receipts

Block A Block P Total

Gross Receipts
Total unit revenue (incl HST) - Condo 221,467,995 65,722,801 287,190,796
Total unit revenue (no HST) - Rental 14,000,000 14,000,000
Subtotal - Unit Revenues 235,467,995 65,722,801 301,190,796
Occupancy Fees (no HST) 268,590 544,660 813,250
DC recoveries 3,411,265 3,411,265
HST on DC recoveries 443,464 443 464
Total Gross Receipts 239,591,314 66,267,461 305,858,775
Management fee at 4.5% 10,781,609 2,982,036 13,763,645

16.  As the Monitor notes in its Supplementary Report, there is significant construction

financing for Phase 2. There is no reference to that construction financing, or any other

financing, in the above calculation or in any other calculation of Gross Receipts for Phase 2. The
Monitor has never objected to this method of calculating Gross Receipts for Phase 2. A copy of

this document together with the March 4, 2021 email enclosing it is attached as Exhibit “B”.





17.  The reality of how Gross Receipts have been calculated on the Project is reflected in the
Monitor’s own documents circulated as part of the Sales Process for the Property. In its
Confidential Information Memorandum provided to potential purchasers, the Monitor describes
the estimated management fees in dispute for both Phase 1 and Phase 2 as totalling $5 million.
This figure is based on revenues from closed sales of units (or projected revenue in the case of

Phase 2) and does not include proceeds from construction financing:

Actual and Projected Results

The most recent budget provided by Mattamy to the Monitor was dated March 31, 2021 ("Budget”). The Budget i1s summarized in the table

below.
Detailed financial results and projections are included in the VDR
{CS millions) Phase 1 Phase 2 |including the profit-sharing waterfall prepared by the Monitor.
ctual jected”
actua projecte: Phase 2-
Revenue (excluding HST) 216 336 > Phase 2 is projected to generate a profit of $53 million (Block A and Block P
Development costs are collectively projected to generate a profit of $35 million)
Devel t cost 37 32
evelopment costs # Costs-to-complete represent ~44% of total Block A and Block P budgeted
Land costs 28 24 expenses.
65 56
Construction costs (excluding HST) » ~B86% and ~51% of total budgeted construction costs were committed for Block
Construction costs - contracts 95 15 A and Block P, respectively (based on contracts, quotes and purchase orders)
Hard construc?lon costs & 153 Mattamy takes the position that Urbancorp Toronto Management Inc. (“UTMI?), an
Soft construction costs 31 19 Jentity in the Urbancorp Group, is not entitled to management fees totaling ~$5
Other 15 18 | million (the “UTMI Management Fee"). Mattamy disputes UTMI's entitlement to
147 206 [the UTMI Management Fee. This issue is disputed by the Monitor and the
Sales, marketing and other 1 4 Foreign Representative.
Total project costs 213 266 | The waterfall, as presented in the VDR, assumes that the UTMI Management Fee
is paid. However, if the UTMI Management Fee is not payable, the profit in the
Profit before other costs 3 70 | Project would increase by ~$5 million, of which 50% (~$2.5 million) would accrue
to UDPDI.
Other
Mattamy management fee 1 17 | DHI's accountant takes the position that the promissory notes are operating costs
Urbancorp management fee 4 5 of the projects which were expensed in the audited financial statements dated
15 21 May 31, 2020. If these amounts are not expensed, the loss in the project as
reflected in the audited financial statements would decrease. KSV has requested
. clarification on the accounting treatment on the promissory notes, but as of the
Profit (loss) (13) 49 |date of this CIM, it has not been provided. The treatment of the promissory notes
!Includes actual results from Singles and Rentals and projected results for accounting purposes do not affect the waterfall

from Block Aand P.

@ ksv advisory inc, 24

18.  If construction financing were to have been included in the Monitor’s calculation of
management fees, the management fees in dispute would have been significantly higher than the
$5 million represented to potential purchasers. A copy of the Monitor’s Confidential Information

Memorandum is attached as Exhibit “C”.
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Deferred Management Fees

19. At paragraph m) of the Supplementary Report, the Monitor speculates about the deferred
payment of Management Fees to Mattamy. There is no mystery as to why the payment of those
Management Fees have been deferred: as stated in my previous affidavit, sections 8.4 and 8.5 of
the Co-Ownership Agreement prescribes that no such fees are to be paid until all expenses have
been paid and until all construction financing (including the NBC financing) has been repaid in

full with interest. That has not yet occurred.

SWORN by David George at the City of
Toronto, in the Province of Ontario, before me
on May 20, 2022 in accordance with O.Reg.
431/20, Administering Oath or Declaration >
Remotely

Commissioner for Takin DAVID GEORGE

(or as may

NIKLAS HOLMBERG
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ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN: )
)
BENJAMIN FRANKLIN WEBSTER, ) Peter R. Greene and Kenneth A. Dekker,
COLIN WESLEY WEBSTER, SAMUEL ) for the Applicants
JOHNSON WEBSTER, ALEXANDRA )
HAMIL. TON WEBSTER and VICTORIA )
BRENDAN GRACE WEBSTER )
)
Applicants )
)
-and - )
)
)
MARGARET ANNE WENDT ) John Kelly and J. Douglas Crane, Q.C., for
) the Respondent
)
)
Respondent )
)
)
) HEARD: November 22. 2000
KITELEY J.:

[1]  This is an application under the Arbitration Act, 1991, S.0. 1991, ¢.17, Section 46 to set
aside an arbitration award by the Honourable Joseph W. O’Brien (“O’Brien”) released August
21, 2000 with a supplementary award as to costs released September 28, 2000.

Background

2]  The Applicants (*Webster Children”) are the children of D.C. Webster (also known as
Ben Webster) who died on December 13, 1997. The Respondent, Margaret Wendt (“Wendt™),
lived in a common law relationship with D.C. Webster in a house at 26 Chestnut Park Road
(“Chestnut Park™), Toronto, Ontario, prior to his death.





[3]  D.C. Webster signed a will dated October 22, 1997. Tt contained a legacy in favour of
Wendt and legacies to the Webster Children. The will also provided for the contents of the
Chestnut Park home to be divided between the Webster Children and Wendt. Wendt and the
Applicant Benjamin Franklin Webster (“Benjamin Webster™). the son of the deceased Ben
Webster, were appointed as Estate Trustees.

(4]  Subsequently, disagreements arose between Wendt and the Webster Children as to the
entitlement to the contents of the Chestnut Park home. In May, 1998, a settlement was reached
which provided for an immediate gift by the Webster Children to Wendt, in addition to the net
proceeds from the sale of Chestnut Park. In exchange, Wendt would assign to the Webster
Children her legacy under the will, deliver the contents of Chestnut Park to which the Webster
Children were entitled, release her interest in the sale proceeds of the house and the Estate, and
resign as Estate Trustee.

[5]  After that settlement was reached, the Webster Children became aware of a letter signed
by Ben Webster on December 8, 1997 in which he declared that most of the contents of Chestnut
Park belonged to Wendt. The letter also stated that all of the items in Chestnut Park had been
photographed and that the photographs were in Wendt’s possession. The letter was typewritten
but bore a signature, apparently of D.C. Webster. Bien Herrera, Ben Webster’s butler, and
Bridget Ryan, Wendt’s personal assistant, signed as witnesses. Attached to the letter was a
typewritten list itemizing objects located in specified areas of the house. The list contained
1831 pieces. A signature apparently of D.C.Webster appears on the last of the 4 pages. The
signature was witnessed by Bridget Ryan on December 9th. [This letter dated December 8, 1997
is referred to later in the transcript of the hearing of the arbitration as the “donatio mortis causa™
issue.]

[6] The existence and the contents of this letter created further conflict which was resolved
when Wendt and the Webster Children concluded the Escrow Agreement dated October 28th,
1998. The Escrow Agreement required that $1 million remain in escrow pending the delivery by
Wendt of the property to which the Webster Children were entitled and a disclaimer of her
entitlement under the will. The Escrow Agreement provided that any dispute between the parties
would be resolved through arbitration.

[7]1 By February 1999, the parties had agreed to refer their dispute to arbitration before
O’Brien. In an Order Giving Directions dated February 5, 1999, O’Brien directed Wendt to
produce all photographs referred to in Ben Webster’s letter of December 8, 1997.

The Arbitration Asreement

[8] On May 14, 1999, the parties through their counsel, signed a final version of the
Arbitration Agreement. There are several portions of the Agreement relevant to this application.
Paragraph 2 of the Arbitration Agreement described the issues to be submitted to arbitration as
follows:

Whether [Wendt] has executed and delivered to the Webster Children a
disclaimer in respect of her entitlement under the Last Will and Testament of
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Donald Colin (Ben) Webster, deceased, dated October 22, 1997 (“the Will™)
within the meaning of subparagraph 2(a) of the Escrow Agreement; and

Whether [Wendt] has delivered to the Webster Children or placed into storage in
Ajax all of the personal property in her possession or control or formerly in her
possession or control to which the Webster children, or any of them, are entitled
under the Will (namely books, pictures, prints, sculptures, artifacts, art objects,
and family heirlooms located at 26 Chestnut Park Road, Toronto, Ontario) in
addition to all family heirlooms that were specifically bequeathed by the
Webster's children’s grandparents, Colin Wesley Webster and Jean Frosst
Webster, to their grandchildren within the meaning of subparagraph 2(b) of the
Escrow Agreement.

[9] Neither of the issues contained reference to the letter dated December 8. 1997 and the
donatio mortis causa. However, paragraph 8 included the following:

... Without limiting the generality of the foregoing, the letter to Henry Knowles
dated December 8, 1997 and any attachments thereto may be considered in
evidence by the arbitrator.

[10]  Paragraph 7 of the Arbitration Agreement provided as follows:

Subject to the availability of the arbitrator, the parties shall agree on the date and
time of the arbitration.

[11] Paragraph 16 is as follows:

The arbitrator's decision shall be deemed to be the final award. The final award
shall be binding on the parties and there shall be no appeal therefrom with leave
or otherwise, whether on a question of law, a question of fact, or a question of
mixed law and fact.

Events Leading to the Arbitration

[12] Robert Wilson (“Mr. Wilson”), counsel for the Webster Children, brought a motion
returnable in June, 1999 before the Arbitrator. He asked for a declaration that Wendt be found
in breach of paragraph 9 of the Arbitration Agreement in that she had not served an affidavit of
documents; and that Wendt was in breach of the Order Giving Directions dated February 5, 1999
in that she had not produced the photographs. By order dated June 23" 1999, the Arbitrator
directed that the Webster Children could explore the issue of the photographs at the examination
for discovery and if any problems arose, the Webster Children could bring a motion to the
Arbitrator.

[13] At her examination for discovery Wendt stated that she did not have the photographs and
never had them in her possession.
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[14] In October 1999, the Webster Children served a new motion record seeking dismissal of
the Arbitration due to Wendt’s non-disclosure of the photographs. Mr. Wilson served the motion
without consulting Mr. Crane as to the date but indicated that he would readily adjourn it to a
date convenient to Mr. Crane. [t was adjourned but a new date was not set.

[15] In a letter from the ADR Chambers dated March 22, 2000, the arbitration hearing was
scheduled to commence on June 26, 2000. This letter was sent to both Mr. Wilson and Mr.
Crane. On March 27, 2000 Mr. Crane wrote to the ADR Chambers confirming the dates for the
arbitration hearing and he sent a copy of the letter to Mr. Wilson. On April 27, 2000 Mr. Crane
wrote to the ADR Chambers again confirming the date of the hearing and enclosing his client's
share of the deposit. Once again, a copy of that letter was sent to Mr. Wilson.

[16] On May 16, 2000, the ADR Chambers sent a letter to both Mr. Crane and Mr. Wilson
confirming the scheduling of a pre-arbitration meeting, set for May 18, 2000. In that letter, the
ADR Chambers co-ordinator pointed out that Mr. Wilson had not forwarded the deposit of
$4.280.00. Both Mr. Crane and Mr, Wilson attended the meeting. Much of the discussion
related to bringing on Mr. Wilson’s motion in anticipation of the arbitration hearing.

[17] In a letter dated May 23rd, Mr. Crane confirmed what he had indicated at the pre-
arbitration meeting, namely that if Mr. Wilson intended to pursue the motion, Mr. Crane would
cross-examine on the affidavits. In that letter, Mr. Crane said the following:

However, in the case of Ben Webster, you told me that he is in Scotland until May
26, after which he has to go to Halifax until June 12. Obviously, Mr. Webster
cannot expect to keep that schedule and hold off his cross-examination until after
June 12 because that would be too short a period prior to the arbitration on June
26. [emphasis added]

(18] On May 29, 2000 Mr. Crane wrote Mr. Wilson indicating dates on which he was
available to cross-examine the deponents of affidavits which had been served for the purposes of
the motion. On the following day, Mr. Crane served Mr. Wilson with a notice of cross-
examination. The notice called for Benjamin Webster and the other witnesses to attend on June 5
and 6, 2000. Further correspondence sent by Mr. Crane to Mr. Wilson on June 1, 6, and 7
suggests that Mr. Crane did not receive a response from Mr. Wilson with respect to the
acceptability of those dates and thus obtained certificates of non-attendance.

[19]  On June 15, 2000 Mr. Crane sent a letter to O’Brien emphasizing the importance of
starting the arbitration promptly on June 26, 2000 because Wendt and her former personal
assistant would have to fly to Toronto from Los Angeles, where Wendt had moved to in the
Spring of 1998. A copy of the letter was sent to Mr. Wilson.

[20]  On June 20, 2000 Mr. Wilson wrote to Mr. Crane expressing his surprise that Mr. Crane
had served notices of examinations for June 5 and 6, 2000. In the letter Mr. Wilson reminded Mr.
Crane that, at the May 18, 2000 meeting before O’Brien, he had explained that Benjamin
Webster was out of the country and would not be available until June 12, 2000. In the letter, Mr.





Wilson also advised Mr. Crane that his client would not be available for cross-examination until
the last week of July 2000.

[21]  On the same day, Mr. Wilson sent a letter by facsimile transmission to O’Brien, stating
that his clients had not agreed to have the arbitration commence on June 26. He further renewed
his intention to have the motion initially filed in October 1999 heard before the arbitration
hearing,

[22] Mr. Crane replied to Mr. Wilson’s letter on June 20, 2000. He acknowledged that he was
aware that Benjamin Webster was not scheduled to return to Toronto until June 12, 2000.
However, Mr. Crane also reminded Mr. Wilson that, at the meeting with O’Brien on May 18th,
the Arbitrator had commented that perhaps Mr. Webster should make himself available if he
wanted to rely on his affidavit material. The letter also suggests that Mr. Crane had sent
correspondence to Mr. Wilson asking for alternative dates but that his correspondence had
remained unanswered until the June 20th letter.

[23] In a letter dated June 21, 2000 and copied to Mr. Wilson, Mr. Crane wrote to O’Brien,
setting out the events that had led to the scheduling of the arbitration and requesting that the
hearing continue as scheduled. Mr. Crane was concerned with the inconvenience to his client,
who had to fly in from California, and more importantly, the inconvenience and costs associated
with the attendance of Bridget Ryan. Wendt’s former personal assistant. Ms. Ryan was employed
in California. Her employer resisted her absence from the office. There were significant expenses
associated with her being absent from her employment even for a short period of time. Overall,
Mr. Crane expressed his concern for the ongoing delay and for the inconvenience and expenses
incurred by his client.

Mr. Wilson’s Requests for an Adjournment of the Hearing

[24] A reporter was present on June 26, 27, 28, and 29. The reporter was not present for
certain discussions in chambers which preceded the commencement of the hearing. Nor was the
reporter present on June 30th. Three of the requests for adjournment were made on the record
and one was made without a record. The requests for adjournment and related requests were
made by Mr. Wilson as a result of his belated realization of the hearing date and the lack of
preparation by him and his client both for the arbitration hearing and for the motion related to the
photographs. The following is a summary of what occurred.

The First Request for Adjournment and for the Motion to Dismiss:

[25] On the morning of Monday, June 26th prior to commencement of the hearing, Mr.
Wilson and Mr. Crane met with O'Brien in his chambers. Mr. Wilson raised several 1ssues
including the necessity of bringing on the motion but after the cross-examinations had taken
place; the request for an adjournment; the failure on the part of Mr. Crane to provide a list of
issues pursuant to the Arbitration Agreement; and the failure on the part of Mr. Crane to provide
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a summary of the evidence of Bridget Ryan as undertaken by Wendt at her examination for
discovery.

[26] At the commencement of the hearing, the transcript indicates that Mr. Wilson repeated
the points which he had raised in chambers including his request for an adjournment and for the
hearing of the motion to dismiss. Mr. Wilson advised O’Brien that he had received the letter
dated March 22nd but it had not come to his attention and he had not told his clients.
Consequently, his clients had not agreed to the date for the arbitration as required by the
Arbitration Agreement. Mr. Wilson agreed to proceed with the hearing to the extent of the
evidence of Bridget Ryan.

[27] At page 60 of the transcript for June 26th, the Arbitrator refused the request for the
adjournment as follows:

I'm satisfied that the letter from ADR Chambers, March 22™ of the year 2000,
clearly confirmed that the arbitration was to proceed this week. If Mr. Wilson
has had some problem with his client, and that his client can’t come, or if Mr.
Wilson has failed to inform his client of this date, notwithstanding the fact that
some four or five months have gone by, | find that unfortunate, but it has
certainly, in my view, no basis on which to grant an adjournment.

I don’t know where Mr. Webster is, but this arbitration is going to proceed this
week, and I direct Mr. Wilson to make his very best efforts to have his client here.
And unless there is some explanation given as to why he cannot attend, I will hear
submissions from Mr. Crane as to some adverse inference which may be drawn
by the failure of the client or any one of the clients to attend on this arbitration
which is going to proceed.

[28] I can find no reference in the transcript to any prejudice to Wendt either in the
submissions or in the ruling. The Arbitrator also declined to allow Mr. Wilson to bring the
motion with respect to the photographs before the arbitration hearing. He decided that such a
motion would involve findings of credibility and that the motion should be adjourned to be heard
*at some point during this arbitration when it may be convenient”.

The Second Request for the Motion to Dismiss:

[29]  On Tuesday. June 27th, Mr. Wilson interrupted his cross-examination of Wendt to renew
his request to bring the motion to dismiss the arbitration for fatlure by Wendt to produce the
photographs. Mr. Wilson made submissions based on the evidence of Wendt. He indicated that
he was not surprised or prejudiced that she gave evidence that she did not and never had had the
photographs because she had given that evidence at her examination for discovery. However,
Mr. Wilson argued that the failure to produce the photographs “goes to the very heart of the
issues in the case”. Mr. Crane was not asked for submissions. At pages 439 to 442 of the
transcript, the Arbitrator made the following ruling:
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Mr. Wilson has renewed his application to dismiss this arbitration on the basis
that Ms. Margaret Wendt has refused to produce photographs in response to my
question (sic: order February 5, 19997).

Mr. Wilson suggests that there may be an inference that I should make that she
does have these photographs or at some time had them.

On the basis of the sworn evidence which I’ve heard thus far in this hearing, | am
not prepared to accept that submission, and I am not prepared to find, at this stage
in this arbitration, that Ms. Wendt ever did have those pictures. It may be, with
some further evidence, that will be open to Mr. Wilson to try and persuade me
that she did have those pictures, but right now, I'm not prepared to make that
finding. . .

I do not see there’s any way in which the respondents can allege any form of
prejudice or surprise, and their argument really boils down to the fact that by
letting this proceed, there is some technical argument that permits them to obtain
a dismissal of this arbitration. I reject that argument. . . [ dismiss Mr. Wilson’s
application to dismiss this arbitration. . .

The second request for an adjournment:

[30] On Wednesday, June 28th, at the conclusion of his cross-examination of Wendt, Mr.
Wilson renewed his request for an adjournment. At pages 709 to 712 the following was his
submission:

Now I'm in the position that I think largely quite frankly through my own
inadvertence, that my main instructing party, the respondent, Ben Webster, has
not been here during the evidence; he’s been either in Scotland or on (sic) route
back from Scotland for all but the last hour and a half or so of this proceeding.
I’ve been at a serious disadvantage. [ understand your ruling that the arbitration
would proceed. However, I've had an opportunity over the lunch break, just by
amazing coincidence. I suppose, Mr. Webster came back during the lunch break,
and this case has taken some twists and turns, quite frankly, that 1 had not
anticipated, and I want a fair opportunity to sit down with my client to review the
almost three days of evidence that have been heard, and review the legal position.
And [ respectfully submit that I'm in a position of . . . quite frankly. I believe that
it may well be mostly of my making, that I'm not able to do that right now in a
way that would allow meaningful preparation of the respondent’s case. ~And
there certainly is case law to the effect that when there have been slips of this
nature, that the client should not suffer from the inadvertence or other error of the
solicitor, and I think I have to confess that we may well be exactly in that position
right now.

So I think that in the interest of fairness, that for you to require the respondents to
be forced on tomorrow and Friday, would essentially result in this case being
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decided essentially on procedural grounds alone, and not on the truec merits of the
case. And again. I point out that the procedure. . .

[31]  There follows an exchange about rescheduling if an adjournment were granted and how
many months would pass before all the necessary people would be available. The Arbitrator
pointed out that until the matter was disposed of, Wendt would be deprived of the $1 mitlion held
in escrow.  Mr. Wilson replied that the money was in an interest bearing account and that the
lack of access to the money ought not to be considered prejudice particularly in view of the
significant other assets she had acquired either from the deceased or through the Estate. Mr.
Wilson further pointed out at pages 716 to 718:

But I also, quite frankly, am concerned that this arbitration has taken a little bit of
a turn with respect to the donatio mortis causa, a little bit of a turn in respect of
the fact that it would be my submission that the donatio mortis causa aspect of it
has moved a little large than, [ would submit, the arbitration agreement which
suggests it would. And in particular, I note that 2-B of the arbitration agreement
speaks solely of the entitlement under the will; it doesn’t speak of entitlements
under donatio mortis causa. And I think, Sir, you this morning raised an issue
with respect to that, which [ submit is extremely important. There’s nothing that
spectfically s mentioned in donatio mortis causa in this document, and I think
that there may be. apart from the factual issues that are going to be addressed in
the course of the respondent’s evidence, we also have to deal with some
reasonably thorny legal issues that might arise from that, in the sense of both the
availability of the donatio mortis causa route for the claimant to take, number one,
and also, whether or not it properly falls within four corners of the arbitration
agreement, which may even go to the question of jurisdiction.

So I think that I should have time to canvass those issues in an appropriate way
where I’'m not under undue time pressure. And again. [ must say the time
pressure may well be of my own making, but the point of it is that under an
arbitration agreement where the parties have agreed that orders will be just and
convenient, | would respectfully submit that for you to grant an adjournment at
this stage would be certainly consistent with the just and convenient provision of
paragraph 8 of the arbitration agreement. . .

[32] On behalf of Wendt, Mr. Kelly opposed the adjournment and reiterated that the date had
been set in March. He was critical of Mr. Wilson for not having spent the nights and weekends
necessary to prepare for a “serious arbitration”. And he pointed out at page 722:

This is not a burden to be borne by my client. My client has had to come up here
and leave a very busy production business in the entertainment industry, and three
productions on the go, to fix this time to be here. We had to go through hoops to
get Bridget Ryan here, and we did at great expense. . .





[33] And at page 725:

So in that regard, I think on any balance of fairness, clearly, it would be
manifestly unfair to my client, who’s had to come here from California, spend
nights and week-ends to prepare for this hearing, to have to go down, upset her
schedule again and come back here to hear, from what [ understand, is one
witness.. . .

[34]  Mr. Kelly insisted that the donatio mortis causa was not a new issue but if it were, it
could be dealt with in written argument.

[35] Inreply, Mr. Wilson repeated what he had said in chambers on Monday June 26: he had
not kept his client properly informed. Furthermore, at page 740, he said the following:

Certainly, I want to have this thing dealt with in a reasonably expeditious time.
But this is not a situation where there’s any prejudice, other than in the fact that a
case that we maybe would’ve like to have been decided in June, is going to be
decided in September. That is, with the greatest respect, not that huge a problem.
The money is sitting there. [It’s not going anywhere. It’s under Mr. Crane’s
control, under control of the claimant, the interest is running, there’s no doubt
about that, nothing’s going anywhere.

[36] The Arbitrator ruled on the request for an adjournment at pages 743 to 743:

The matter was originally commenced in February of 99, We had scheduled an
arbitration for July of '99. And because discoveries took much longer than
expected, they were adjourned, and this matter has been going on ever since.
Counsel are all aware of the fact about the letter from our office on March 22™
confirming these days. There was a meeting on the 18" of May when we went
through this matter, and again, the hearing was clearly and obviously scheduled
for the time that we’ve now started. If Mr. Wilson, on the two occasions, has not
advised his client of a hearing of this magnitude, | have some sympathy for the
client. But I'm not going to visit that sympathy on adjourning this matter which
will result probably in the matter not being heard until the fall of this year, if then.
And there have been extensive discoveries, I'm sure that people must’ve been
prepared. The issue of law, which Mr. Wilson mentioned, has been mentioned a
year or two ago in letters from Mr. Crane, and there’s been obviously an
opportunity to prepare on that issue. This is a bitter matrimonial family dispute,
matrimonial in the sense that it involves a husband and wife with a husband
deceased; there are all kinds of bitter feelings, and the longer it goes on, the more
difficult it’s going to be for all concerned, and I'm just not persuaded that there is
a reasonable basis to grant an adjournment at this time. The matter will proceed
tomorrow morning, and unless there’s some real reason for not finishing it, my

order is going to be that this arbitration is going to continue, if we have to sit late
Friday night, until this thing is finished. It’s been going on much too long, and
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my decision is that it’s going to go until we finish it. So we’ll see you in the
morning.

[37]  The issue of prejudice was raised in submissions. It was not addressed in the ruling
denying the adjournment. Specifically, the Arbitrator did not address the prejudice to Wendt
comprised of the expense and inconvenience and delay of continuing at another time along with
the lack of access to the funds in escrow as compared to the prejudice to the Webster Children by
not being prepared and whether that would impact on the fairness of the hearing.

The third request for an adjournment:

[38] Mr. Wilson's third request for an adjournment was made at the end of Benjamin Webster’s
evidence. In his testimony, Mr. Webster referred to statements that were made to him by Bien
Herrera, who allegedly had first hand knowledge of the whereabouts of the photographs. Mr.
Wilson once again asked for an adjournment to have more time to locate Mr. Herrera. who
apparently was in the Philippines at the time and who might be reached through his cousin Lucy
Herrera. Mr. Wilson also submitted that he might wish to take the time to ask for the attendance
of Madeline Webster, D.C. Webster’s former wife, and of her assistant, Dina Greco. He
suggested that Madeline Webster and Dina Greco would have evidence with respect to the
personal property that belonged to D.C. Webster prior to his moving to Chestnut Park with
Wendt. Mr. Wilson specifically submitted that to deny him the opportunity to have those
witnesses present would be “risking a miscarriage of justice of the arbitration”. Mr. Crane replied
by stating that he had already dealt with some of the witnesses at issue by obtaining certificates
of non-attendance and that the arbitration should continue.

[39] During the course of submissions, the following exchange occurred at pages 178 to 179:

Mr. O’Brien: I'm just going to put this on the record so there’s no
misunderstanding about it. Back in March 22™, this hearing was fixed for these
dates.

Mr. Wilson:  All right, Sir.

Mzr. O’Brien: And you knew of that. And are you telling me you didn’t promise
{sic] to Mr. Herrera at that time?

Mr. Wilson: Well. we did make efforts to get Mr. Herrera. . . .
[40] O’Brien again denied this request as indicated at page 190 of the transcript:

Mr. Wilson seeks an adjournment on the basis that he would like to call Mr.
Herrera. He candidly concedes that he doesn’t really know where Mr. Herrera is
now, He may be in the Philippines, he may be some place else. There’s no
assurance that if an adjournment is granted, Mr. Herrera could be located, or that
he could be compelled to come to this arbitration. Mr. Wilson also suggests that
he might call a woman by the name of Greco, who is in Bermuda at a fixed,
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known address and has been there for the past four months; and that Madeline
Webster, who’s also in Bermuda apparently at the same address, could be called.
He concedes candidly that he has known of this hearing for the last four
months, and has made no attempt to obtain the attendance of either Greco or
Madeleine Webster.  As far as the Herrera attendance is concerned, again, I'm
not satisfied that there has been a comprehensible or reasonable effort to obtain
his attendance. And on what I hear, there is no assurance that even if an
adjournment were granted, there is any real possibility that he would be here. I
think to grant an adjournment under those conditions would be unfair to the
claimant in this, and the application is refused. [emphasis added]

[41]  1have reviewed the transcript which preceded that ruling.  The only possible source of
the portion bolded is the exchange on pages 178 and 179 quoted above in paragraph 39.  For all
of June 26, 27, and 28, Mr. Wilson had insisted that he had not taken notice of the date and had
not told his client.  Notwithstanding those assertions, the Arbitrator concluded from the
exchange on pages 178 and 179 that indeed Mr. Wilson had known all along and had simply
taken no steps to prepare. 1 will refer again to this exchange in paragraph 53.

The fourth request for adjournment:

[42] The fourth and final attempt by Mr. Wilson to obtain an adjournment is not on the
record, as it occurred on June 30, 2000, the last day of the hearing, when the reporter had
already been excused because the evidence was finished. Mr. Wilson made a final request to re-
open the case and to present the evidence of Lucy Herrera, who was apparently available to
testify as to her cousin’s whereabouts. O’Brien denied the application on the basis that there was
no reasonable explanation offered for the failure to have the witness subpoenaed and available to
testify before the case closed. A summary of this last request is outlined in O’Brien’s own notes
dated June 30, 2000. According to the Arbitrator, he was not persuaded that a reasonable
explanation had been offered for failure to have the witness under subpoena or available to
testify. He noted that this was the fourth request for adjournment. He also noted a concern that
by permitting the evidence of Lucy Herrera to be called, an issue involving “the rule in Brown
and Dunne would arise which would result in great inconvenience, delay and expense”.

The Qutcome of the Hearing

[43] As a result of the lack of preparation and the unavailability of the other witnesses,
Benjamin Webster was the only witness to appear on behalf of the Webster Children. Benjamin
Webster’s evidence as to the contents of the Chestnut Park residence was based largely on his
own recollection of the items, as well as records relating to the contents of the house that D.C.
Webster had shared with his former wife Madeline. He also relied on information allegedly
received from Bien Herrera.

[44]  In his award, O’Brien preferred the evidence of Wendt to that of Benjamin Webster. He
found Wendt to be a credible witness and he had serious doubts about the accuracy of the list of
the items that was prepared by Benjamin Webster. O’Brien then went on to deal with the
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individual items and largely accepted Wendt’s evidence with respect to her entitlement to them.
Among the items listed, O’Brien awarded a 1994 or 1995 Audi car, owned by D.C. Webster, to a
Mike Watters, who was Webster’s body guard and driver. The arbitrator made this finding based
on Wendt’s evidence as to D.C. Webster’s own wish that the car be given to Watters as a reward
for his services.

[45] In the second part of his award, O’Brien dealt with the interpretation of the December 8,
1997 letter signed by D.C. Webster and with the list of items attached to it. The Arbitrator found
that the letter bequeathed to Wendt all of the contents of Chestnut Park listed in the
accompanying inventory. The only exceptions were a few items that had been brought to
Chestnut Park from D.C. Webster’s previous matrimonial home. He accepted Bridget Ryan’s
evidence with respect to D.C. Webster’s state of mind in his last days, his growing concern that
Wendt would be treated unfairly by his children after his death and his wish that she retain most
of the household contents. O'Brien noted that the Webster Children had not called any evidence
to rebut Ms. Ryan’s statements.

[46] Finally, O’Brien dealt with the non-production of the photographs. He accepted Wendt’s
evidence that she never had the photographs and noted that it was probable that the photos had
been in Bien Herrera’s possession at some point in time. He also pointed out that Herrera was not
available to testify and that there was little evidence as to whether he had passed the photographs
along to someone else.

[47] O’Brien concluded that Wendt was entitled to most of the contents of Chestnut Park with
the exception of a few items. He also ordered the release of the money held in escrow,

This Application

[48] The Webster Children applied to set aside the award of the Arbitrator. Mr. Greene
conceded that based on the record before him, the Arbitrator could not have come to any other
conclusions. The applicants take the position that the record was incomplete and that the only
way to rectify that is to set aside the award and direct a new arbitration hearing. Mr. Greene
raised 5 issues all of which related to the inadequacy of the record:

(1) counsel for the applicants made 4 requests for adjournment, all of which
were denied:

(2)  counsel for the applicants requested an opportunity to call as a witness
Lucy Herrera as to her knowledge of the whereabouts of Bien Herrera. That

request was denied;

(3)  the arbitration agreement between the parties included a requirement that
both sides would agree to the date fixed for the hearing. Counsel for the
applicants took the position that his clients had not agreed to the date of June 26,
2000. By failing to respect the Arbitration Agreement, the Arbitrator had
exceeded his jurisdiction,;
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(4y  counsel for the applicants sought to adduce hearsay evidence which was
found by the Arbitrator to be inadmissible contrary to the provisions of the
Arbitration Act;

(5)  the Arbitration Agreement between the parties included a requirement that
each side would submit a list of issues. Over the objection of counsel for the
applicants, the Arbitrator proceeded without the lists.

[49]  The first three of those issues are relied upon by Mr. Greene to assert that the Arbitrator
failed to treat the parties equally and fairly pursuant to s5.19 and 46(1)6 of the Arbitration Act.

[50] In support of the application, an affidavit was filed by Benjamin Webster. In opposition
to the application, Wendt filed a motion record which consisted of an affidavit of a legal assistant
to which correspondence was attached and copies of the exhibits filed at the hearing of the
arbitration. There was no evidence to contradict the evidence of Benjamin Webster.

[51] Mr. Webster deposed that on Monday, June 26, 2000 he was in Scotland on a pre-
arranged trip and at 11:00 p.m. local time he received a telephone call from Mr. Wilson
indicating that the hearing had commenced that morning. He deposed that that was the first
point at which he was told that a hearing date had been scheduled. Webster further deposed that
he had spoken with all of the other Webster children and that none had received notification of
the hearing before that date. Webster further deposed that Mr. Wilson told him to return to
Toronto as soon as possible because he had not been successful in obtaining an adjournment.
According to the transcript of the arbitration hearing, Webster arrived in Toronto on the
afternoon of Wednesday, June 28". He gave evidence on Thursday. June 29th, without having
heard the evidence of Wendt (which lasted two days) and Ryan (which lasted one day) and
without having had an opportunity to review with Mr. Wilson the evidence which had preceded
him. Webster was cross-examined on his affidavit filed in connection with this application. In
cross-examination, none of the foregoing was undermined. I accept that evidence.

[52] Mr. Wilson did not file an affidavit in connection with the application. He was cross-
examined pursuant to Rule 39.03. In the transcript of that cross-examination, he admitted that he
had received the letter dated March 22, 2000 but he did not admit that he had seen it at the time.
He did not send a copy to Mr, Webster or inform him that a date had been fixed for June 26",
The letter dated March 22nd indicated that a deposit was required by each side in the amount of
$4280.00. However, Mr. Wilson had not sent the funds as a result of the March 22nd letter.
Rather, he had sent the funds on May 18 in response to the letter dated May 16, 2000. By letter
dated June 15, 2000. Mr. Crane advised the Arbitrator that he had two witnesses from California
attending the arbitration so he wanted to start promptly on June 26th. A copy of that letter was
sent to Mr. Wilson. It was Tuesday, June 20th when Mr. Wilson saw Mr. Crane’s June 15th
letter and Mr. Wilson first realized that the hearing was scheduled for Monday, June 26th.  He
spoke with Mr. Crane. They talked about the possibility of proceeding with the evidence only
of Ryan and than adjourning the balance of the hearing. Mr. Crane did not commit to that
arrangement. Mr. Wilson also wrote to the Arbitrator in his June 20th letter and pointed out that
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his clients had not agreed to have the arbitration commence on June 26th and that their
agreement was required by paragraph 7 of the Arbitration Agreement.

[53] There are only two points which might be said to detract from Mr. Wilson’s evidence.
The first is the exchange to which I have referred above at pages 178 -179 of the transcript
[paragraphs 39 - 41 of these reasons]. Given the many previous assertions by Mr. Wilson that
he did not know that the hearing date was set for June 26™, and given his acceptance of
responsibility for failing to inform his client and prepare the evidence of other witnesses, I find
that it was an unfair inference for the Arbitrator to draw that the answer “all right, Sir” meant
that Mr. Wilson had “conceded candidly that he had known of the hearing for the last four
months™. The inference more fairly drawn is that Mr. Wilson was simply agreeing with the
Arbitrator that the hearing date had been set in March.

[54] The second point which might be said to detract from Mr. Wilson's evidence is the
reference in Mr. Crane’s May 23rd letter to the hearing date of June 26™ [see paragraph 17]
During the examination of Mr. Wilson as a witness, he was not asked for an explanation for not
reacting to that letter. I am not prepared to infer that that letter and the reference to the hearing
set for June 26™ reached his consciousness any more than any others did prior to June 20",  As
indicated in the affidavit of Webster filed in support of this application, Webster met with Mr.
Wilson on June 15™, 2000 regarding the motion to dismiss and scheduling the cross-examination
on his affidavit. According to Webster’s uncontradicted and unchallenged evidence, Mr.
Wilson made no mention during that meeting of the then imminent hearing date. It is a
reasonable inference that as of June 15", Mr. Wilson did not appreciate that a date had been set
for the hearing.

[55] During the course of his examination, none of Mr. Wilson’s evidence was undermined.
No contradictory evidence was led. I accept the evidence of Mr. Wilson.

[36] Based on the uncontradicted evidence before me. I find the following:
(1) the hearing date was selected by the ADR Chambers, not by counsel;

(2) both counsel were notified of the date selected by the Arbitrator in a timely fashion
(March 22™ for June 26™);

(3) Mr. Crane was well aware of the hearing date and agreed to it;

(4) Mr. Wilson was unaware of the hearing date until Tuesday June 20™ and immediately
signaled that he was not in agreement with the date;

(5) Mr. Webster was unaware of the hearing date until the evening of Monday June 26" ;

(6) Mr. Webster cannot be faulted for not being informed. He was in communication
with Mr. Wilson and spccifically kept him informed as to his commitments outside
Toronto. He met with Mr. Wilson on June 15" to prepare for what he thought was the
next step, his cross-examination in connection with the motion to dismiss;
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(7)Mr. Webster returned to Toronto from Scotland as soon as possible and gave evidence
without having had an opportunity to hear the evidence of Wendt and Ryan or to have
had a summary of their evidence;

(8) Mr. Webster and his counsel would have called other evidence had they been given
an opportunity to do so;

(9) As a result of the absence of notice, the applicants were prejudiced in the following
respects

(a) by not hearing the evidence of Wendt and Ryan;
(b) by not having an opportunity to be apprised of their evidence;

(c) as a result of the foregoing, by not having an opportunity to rebut their
evidence;

(d) by not having an opportunity to marshall the evidence of other witnesses
including Bien Herrara;

(10) the prejudice to the applicants constituted irreparable harm.

[57]  On the other hand. the only prejudice to Wendt if an adjournment had been granted was
financial:  the significant cost of bringing Ryan to Toronto. Wendt did have to await the
outcome of the arbitration before gaining access to the funds in escrow. But those funds were
invested and interest was accruing. Wendt may have been greatly inconvenienced. But
inconvenience does not equate to prejudice.

The Law on Acting Fairly and Equally and the Court’s Jurisdiction

[58] As indicated in paragraph 11 above, the parties had agreed to a partial privative clause to
the effect that there would be no appeal from the Arbitrator’s award either on fact or law. The
parties are nonetheless entitled to the apply to set aside the award on the basis of 5.46(1) which
states as follows:

46(1) On a party's application, a court may set aside an award on any of the
following grounds: ...

6. The applicant was not treated equally and fairly, was not given
an opportunity to present a case or to respond to another party’s
case. or was not given proper notice of the arbitration or of the
appointment of an arbitrator...
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[59] Section 46 is predicated on the rights of the parties contained in section 19 of the
Arbitration Act which are as follows:

(1) In an arbitration, the parties shall be treated equally and fairly.

(2) Each party shall be given the opportunity to present a case and to respond to
the other parties’ cases.

[60]  According to section 3 of the Arbitration Act, the parties cannot contract out of
section 19 or section 46.

[61] The case of National Ballet of Canada v. Glasco (2000), 49 O.R. (3d) 230 (S.C.1).
involved an application to set aside an award pursuant to s.46(1)6 on the basis that the arbitrator
did not give the applicant an opportunity to present its case or to respond to the other party’s
arguments. In dealing with the standard of review applicable to the arbitrator’s decision not to
allow the applicant to cross-examine on affidavits filed by the respondent, Swinton J. was asked
to find that the standard was that of “patent unreasonableness”. She rejected that submission
and held that the standard of review was whether the applicant had been denied fairness or
natural justice. At paragraph 21 Swinton J. further stated that:

[a] breach of the rules of natural justice is regarded as an excess of
jurisdiction... While courts respect the power of an administrative tribunal to
govern its own procedures, they do intervene to ensure that a party knows the case
to be met and is able to respond...In essence, s.19 incorporates the principles of
natural justice.

[62] The above statements make it clear that a breach of the obligation to treat the parties
fairly and equally pursuant to s.19 of the Arbirration Act constitutes a breach of natural justice.
Moreover, a court has the authority to intervene where an administrative tribunal has exceeded
its jurisdiction by making a decision that amounts to a denial of natural justice.

[63] In Re Morgan and Association of Ontario Land Surveyors (1980), 108 D.L.R. (3d) 643
(Ont. Div. Ct.), a land surveyor was charged with professional misconduct and was given only
two week’s notice of his disciplinary hearing. In dealing with the question of whether the
disciplinary committee had failed to act fairly in refusing to grant an adjournment to enable the
surveyor to instruct counsel, the Divisional Court stated (at 645):

There is no doubt that the right to an adjournment before an administrative
tribunal including a disciplinary body is not an absolute right...In each case,
whether or not the adjournment should be granted must be considered in the light
of the circumstances having regard to the right of the applicant to a fair hearing
weighed against the obvious desirability of a speedy and expeditious hearing, into
charges of professional misconduct. When balancing these two factors the right of
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the applicant to a fair hearing must be the paramount consideration. [emphasis
added]

[64] Based on the findings in paragraphs 56 and 57 above, | find that the applicants were not
treated equally and fairly. The applicants did not have an opportunity to present their case or to
respond to Wendt’s case, and the applicants were not given proper, i.e. effective, notice of the
arbitration date to which their consent was required. In the multiple rejections of the requests
for adjournment, the Arbitrator did not balance the right of Wendt to proceed to a hearing on a
date to which she had consented and for which she and a witness were prepared, against the right
of the applicants to consent to the hearing dates in accordance with the Arbitration Agreement,
and to be prepared. The Arbitrator failed to give paramount consideration to the right of the
applicant to a fair hearing. The Arbitrator exceeded his jurisdiction by making a decision that
amounts to a denial of natural justice. The Arbitrator failed to comply with section 19 of the
Arbitration Act.

[65] Asaresult of the breach of s. 19 of the Arbitration Act, the award of the Arbitrator must
be set aside.

[66] There were two other grounds on which Mr. Greene relied. He referred to paragraphs 11
and 12 of the Arbitration Agreement which required that each side would submit a list of issues.
Mr. Wilson conceded that he was sufficiently aware of the issues that he and his client were not
prejudiced as a result of the failure to comply. In the absence of such prejudice, I am not
prepared to find that the Arbitrator’s refusal to adjourn for that reason amounts to a denial of
natural justice.

[67] Lastly, Mr. Greene asserted that the Arbitrator erred by refusing to permit hearsay
evidence to be given by Webster as to what he understood Bien Herrera would say about the
photographs. Section 15(1) of the Statutory Powers and Procedures Act, R.S.0. 1990,
Chap.S.22 (“SPPA™) enables an adjudicator to receive hearsay evidence which might be
inadmissible in a court proceeding. Pursuant to section 21 of the Arbitration Act, that section of
the SPPA applies to an arbitration.

[68] The Supreme Court of Canada dealt with the question of whether there is a breach of
natural justice whenever relevant evidence is rejected by an arbitrator in Université du Québec a
Trois-Rivieres v. Larocque (1993), 101 D.L.R. (4“‘) 494. Lamer C.J. stated at 508:

For my part. | am not prepared to say that the rejection of relevant evidence is
automaticallv a breach of natural justice...It may happen, however, that the
rejection of relevant evidence has such an impact on the fairness of the
proceedings. leading unavoidably to the conclusion that there has been a breach of
natural justice.

[69] Lamer C.J. went on to find that the evidence excluded by the arbitrator was so crucial to
the fairness of the proceedings that the arbitrator’s rejection amounted to a breach of natural
justice.
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[70] I find that the Arbitrator erred by ruling such evidence inadmissible and in so doing, he
exceeded his jurisdiction.  The evidence with respect to the photographs was material to the
outcome of the case, as was apparent from the order made on February 5, 1999.  The
photographs were crucial to the faimess of the proceeding.  The failure to apply the SPPA
amounts to a denial of natural justice.

[71] In the evidence in the application record, there is an issue as to whether, based on the
contents of paragraph 2 of the Arbitration Agreement, the Arbitrator had jurisdiction to make any
findings on the donatio mortis causa. [see paragraphs 5, 8 and 9 above] Paragraph 49 and 50 of
the affidavit of Benjamin Webster touched on this jurisdictional issue. In a preliminary motion,
I struck out those paragraphs although the exhibits to which they referred were not struck. M.
Greene argued this application primarily on the basis of denial of a fair hearing. I have agreed
with him. I need not make a finding as to the jurisdiction of the Arbitrator on this point.

Conclusion

[72] The Arbitrator exceeded his jurisdiction. His award released August 21st, 2000 must be
set aside. Tt follows that his costs award released September 28th, 2000 must also be set aside. [
do not agree with Mr. Kelly that the remedy could be that the evidence be re-opened before the
same Arbitrator and that the applicants be permitted to call the evidence and make further
submissions. The Arbitrator has made findings of fact and of credibility. It would not be fair
and equal treatment if the applicants were required to resume with the same Arbitrator in the face
of those findings.  The only way to secure fair and equal treatment is to conduct the hearing
again with a different arbitrator.

[73] Mr. Kelly made submissions with respect to costs if that outcome occurred. Before the
Arbitrator, counsel had made submissions which led the Arbitrator to award costs in favour of
Wendt which totaled $72.000.00. Mr. Greene conceded that if the Webster Children were
successful on this application, it would be appropriate that they pay costs thrown away as a result
of the need to repeat the arbitration hearing. However, he took the position that Wendt should
only be compensated for those costs associated with the actual hearing. [ agree. None of the
other costs are “thrown away” and consequently ought not to be the subject of an order
consequential to a new hearing. They will remain within the jurisdiction of the Arbitrator after
the disposition of the issues submitted to arbitration. Mr. Greene estimated that the costs
associated with preparation and hearing were approximately $24,000.00. Neither counsel dealt
with the details as they were summarized by the Arbitrator in his second award and found at
page 185 of volume II of the Application Record. I do not propose to review them in detail. I
am confident that counsel will be able to arrive at an amount which reflects the time spent at the
hearing on June 26, 27, 28, 29 and 30, the time spent preparing for that hearing, and the
subsequent attendances with respect to costs.

[74] If counsel are unable to agree as to the fees and disbursements for preparation and the
hearing, [ will fix those amounts. Once agreed to or fixed, and subject to the timetable for
determining costs of the application, the amounts shall be paid within 30 days.
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[75] I reserved and did not hear from counsel on the issue of costs of the application. Mr.
Kelly made a preliminary motion to strike portions of the affidavit of Webster. [ disposed of
that motion before hearing the application but reserved costs of that motion. Counsel will make
written submissions as to costs of the application and of the motion on the timetable outlined
below.

[76] ORDERTO GO AS FOLLOWS:

1. the application is granted and the awards of the Honourable Joseph W. O’Brien released
August 21, 2000 and September 28, 2000 are set aside;

o

the parties shall resubmit their dispute to a different arbitrator;

3. the parties shall agree to the arbitrator by March 9, 2001,  Failing agreement by that
date, then, by March 16th, 2001, each counsel shall submit to me in writing a list
containing the names of three arbitrators and, pursuant to section 15(3) of the Arbitration
Act, T shall select one;

4, All pre-hearing directions given by the Honourable Joseph W. O'Brien which are not
inconsistent with this order shall continue to apply;

5. The applicants may renew the motion to dismiss the arbitration due to Wendt’s failure to
deliver the photographs and related issues;

6. The applicants shall pay costs thrown away as described in paragraph 73 above. Failing
an agreement by counsel by March 237 2001 as to the amount of the costs, counsel will

make written submissions to me at intervals of 10 days and I will make an order;

7. Failing an agreement by counsel by March 23", 2001 as to the liability for costs of this
application and of the motion to strike portions of Webster’s affidavit and whether such
costs, if awarded to the applicants, should be set off against costs payable by the
applicants, counsel will make written submissions to me at the same intervals as in
paragraph 6 and [ will make an order.

8. Once costs are fixed, they shall be paid within 30 days.

. /-‘
/ KITELEY J. 5

Released: February 22, 2001
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OVERVIEW

1.

Capitalized terms used herein and not otherwise defined shall have the meaning
ascribed to them in the Report of KSV Restructuring Inc., in its capacity as Monitor
(the “Monitor”) of Urbancorp Downsview Park Development Inc. and Urbancorp
Toronto Management Inc. dated April 14, 2022 (the "Report") and the Monitor’s

Supplement to the Report dated May 16, 2022.

The Consulting Fee Dispute is essentially a matter of contract interpretation.

Two key principles underpin the dispute: (1) the concept of “entitlement” or when
DHI becomes obligated to pay UTMI; and (2) the mechanics and timing of when
such obligations are to be paid. These two things are different. Mattamy’s

arguments erroneously conflate them.

Section 6.6 of the Co-Ownership Agreement clearly provides that Downsview is
entitled to the Urbancorp Consulting Fee. This entitlement existed as at the date
on which Downsview ceased to be a Co-Owner (the “Transaction Date”). This
entitlement was not extinguished upon Downsview ceasing to be a Co-Owner. The
fact that the Urbancorp Consulting Fee may have become payable after the
Transaction Date does not eliminate DHI’s obligation to pay it. The amount of the

Urbancorp Consulting Fee owing is $5,911,624.

Section 6.6 of the Co-Ownership Agreement

This section provides as follows:

The Co-Owners shall pay to the Development Manager a fee for its
services equal to FOUR AND ONE HALF PERCENT (4.5%) of the
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total amount of Gross Receipts (the "Development Management
Fee") and for as long as Urbancorp carries out the duties and
functions described in Section 6.15 or such lesser duties and
functions as may be otherwise agreed by the Co-Owners,
Urbancorp shall be entitled to a consulting fee (the "Urbancorp
Consulting Fee") equivalent to ONE AND ONE HALF PERCENT
(1.5%) of the total amount of Gross Receipts, which fee shall be
paid to Urbancorp Toronto Management Inc., provided that the Co-
Owners acknowledge that management or consulting fees in
respect of the Project have been paid to Urbancorp or its Affiliates
in the amount of $4,400,274.00 to date and no payments of the
Urbancorp Consulting Fee shall be made until after the
Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fee.
The Development Management Fee shall be paid from construction
financing draws in proportion to total estimated costs. After the
Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fee,
payments of the Urbancorp Consulting Fee shall then be made by
the Co-Owners at the same time as payments of the Development
Management Fee.

6. The entitlement language is clear.

for as long as Urbancorp carries out the duties and functions
described in Section 6.15 or such lesser duties and functions as
may be otherwise agreed by the Co-Owners, Urbancorp shall be
entitted to a consulting fee (the "Urbancorp Consulting Fee").
(emphasis added)

7. The amount of the Urbancorp Consulting Fee is clear.

equivalent to ONE AND ONE HALF PERCENT (1.5%) of the total
amount of Gross Receipts

8. To whom it is payable is clear.

which fee shall be paid to Urbancorp Toronto Management Inc.

9. How it is to be paid is clear.

no payments of the Urbancorp Consulting Fee shall be made until

after the Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fee.
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The Development Management Fee shall be paid from construction
financing draws in proportion to total estimated costs.

After the Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fee,
payments of the Urbancorp Consulting Fee shall then be made by
the Co-Owners at the same time as payments of the Development
Management Fee. (emphasis added)

Entitlement — Duties and Functions

In the prior arbitration it was determined that “for such lesser duties and functions
as may be otherwise agreed” implied that Downsview was entitled to the
Urbancorp Consulting Fee even if no such duties and functions were ever agreed

to.

Arbitration Award dated October 3, 2019 (the “First Award”), para.
73, Exhibit “O” to the George Affidavit, Mattamy’s Responding
Arbitration Record.

Mattamy alleges that it has since asked Downsview to perform certain duties and
functions that Downsview failed to perform but provides no evidence of this and
the only uncontested evidence on record is that no such duties and functions were
agreed as required by Section 6 of Schedule E of the Co-Ownership Agreement,
let alone determined with sufficient specificity. Further, Downsview made
arrangements with a third party, Altus, to provide the requested services but
Mattamy failed to meet with Altus as requested in order to finalize the scope of

work.

Affidavit of Hylton Levy sworn April 14, 2022.
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Entitlement — Section 6.15 of the Co-Ownership Agreement

Mattamy also alleges that pursuant to Section 6.15 of the Co-Ownership
Agreement, Downsview is expressly precluded from recovering any further
consulting fees after the Transaction Date. Section 6.15 of the Co-Ownership

Agreement provides as follows:

The Development Manager hereby delegates to Urbancorp the
duties and functions described in Section 6 of Schedule "E" hereto
and for the purposes of the carrying out of those duties and
functions only, Urbancorp shall be subject to the obligations of the
Development Manager as set out in Sections 6.1, 6.2, 6.4, 6.5, 6.7,
6.16, 6.17, 6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30 of this

Agreement. In the event that Urbancorp is no longer a Co-Owner,
then Urbancorp shall not carry out these duties and functions and

shall not thereafter be entitled to the Urbancorp Consulting Fee.
(emphasis added)

The language in this section is obviously linked to the performance of certain
delegated duties and functions. This is evident from the language that provides
that upon no longer being a Co-Owner Urbancorp shall also not carry out these

duties and functions.

The natural interpretation of this language is that once Urbancorp ceases to carry
out “these duties and functions” it ceases to be entitled to the Urbancorp
Consulting Fee on a go-forward basis. This is consistent with the language in
Section 6.6 of the Co-Ownership Agreement that Urbancorp is only entitled to the

Urbancorp Consulting Fee “for as long as Urbancorp carries out the duties and

functions described in Section 6.15 or such lesser duties and functions as may be

otherwise agreed.”
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In this case, however, there were essentially no more duties and functions to be
performed as of the Transaction Date. Towns & Stacks, Singles and Rentals were
completed in 2018. Block P and Block A were almost complete as at the

Transaction Date and substantially all the units in the Project had been pre-sold.

Monitor’s Report, Section 3.2, paras. 2, 3 and 5.

As such, as of the Transaction Date, Urbancorp was fully entitled to the Urbancorp
Consulting Fee in connection with the Project. In addition, as of the Transaction
Date the “total amount of Gross Receipts” was known even though certain

amounts remained to be collected.

Mattamy argues that Section 6.15 must be interpreted to mean that Gross Receipts
received after Downsview ceased to be a Co-Owner cannot form the basis for any

further consulting fees paid to UTMI.

This interpretation confuses the entitlement or obligation to pay with how the

amount of the obligation is calculated and when it is paid.

Pursuant to Section 6.6 of the Co-Ownership Agreement, the Urbancorp
Consulting Fee is an amount equal to 1.5% of the “total amount of Gross Receipts”.
“Total amount of Gross Receipts” is not limited to any period of time and is clearly
stated to be “the total amount of”. The relevant limitation is “for as long as ...".
Accordingly, the natural interpretation of this language is that it is a reference to
the total Gross Receipts up to the point in time Downsview no longer carries out

its agreed to duties and functions or such lesser duties and functions as otherwise

agreed.
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As discussed, any and all such duties and functions had been carried out as of the
Transaction Date and there were no outstanding agreed upon duties or functions

which remained to be performed as of the Transaction Date.

At its most favorable to Mattamy, given that it was agreed that Downsview had no
duties and functions to carry out, this provision in the circumstances could be
interpreted to mean “for so long as Downsview is a Co-Owner”. But even this
cannot alter the meaning of “total amount of Gross Receipts” as at the Transaction

Date.

Even ifiitis accepted that the temporal restriction of “for so long as” is directly linked
to the quantum calculation such that the calculation is limited to the actual Gross
Receipts in fact actually received on or before the Transaction Date, then the

amount of the Urbancorp Consulting Fee would still be $3,007,000 and not zero.

Monitor’'s Supplemental Report, Section 1.1, para. (f).

However, this alternative interpretation should not be adopted for two reasons.

First, Mattamy agreed that the Transaction was without prejudice to any procedural
or substantive right or position of UTMI with respect to its claim for entitlement to

the Urbancorp Consulting Fee.

Monitor’s Report, Section 1.3, paras. 3 and 4.
Supplemental Report, Section 1.1, para. 1(a) and 1(b).

Downsview retaining whatever rights it may have upon approval of the Transaction
cannot mean such rights are adversely affected as a consequence of the

Transaction. That would be antithetical. This is especially the case when no
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about this position on the motion seeking approval of the Transaction in its favour.

Second, the definition of Gross Receipts in the Co-Ownership Agreement
specifically includes revenues received from the sale of residential dwellings on a

non-cash basis — meaning when the units are sold, not when the sale proceeds
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are in fact actually collected. The full definition is as follows:

The definition specifically provides that the sale of residential dwelling units shall

not be included in the definition of Gross Receipts on a cash basis. This must

imply, therefore, that revenues from pre-sales are included in the definition of

"Gross Receipts" means all cash revenues for any Accounting
Period as determined in accordance with ASPE, including without
limitation, proceeds from sale of all or any part of the Project
Property (other than any sale under the Purchase Agreement),
recoveries from front-ending of development charges items,
revenues of a capital nature and proceeds from any financing
derived by or on behalf of the Co-Owners from the ownership and
operation of the Project Property and including: (1) all revenues
received from the sale of residential dwelling units, parking units or
storage units forming part of the Project; and (2) all rentals or other
moneys earned or received from the leasing of or dealing with the
Project Property pursuant to any lease, if applicable, including all
amounts resulting from the operation of maintenance, escalation,
participation and overage clauses; provided however, that the
following items of Gross Receipts shall be included on a cash basis:
(1) all amounts earned or received as recovery of expenses or for
services provided to any tenants or other Person with whom the Co-
Owners shall have an arrangement in respect of the Project
Property; (2) available insurance proceeds received with respect to
the Project Property (except to the extent that such proceeds are
used to rectify or correct the damage caused by an insured peril);
(3) moneys received as a result of expropriation or moneys received

in contemplation thereof; and (4) the sale of all or any part of the
Project Property (other than any sale under the Purchase

Agreement), other than residential dwelling units, if applicable.
(emphasis added)

Gross Receipts.
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Gross Receipts Includes Construction Financing

Mattamy also contests this alternative claim for $3 million on the basis that Gross

Receipts does not include construction financing.

This is also a dispute concerning the meaning of the following language in the

definition of “Gross Receipts” in the Co-Ownership Agreement:

...proceeds from any financing derived by or on behalf of the Co-
Owners from the ownership and operation of the Project Property.

Mattamy contends that this means revenues earned by the Co-Owners acting as
lenders. David George’s evidence on this point is inadmissible as parol evidence
and is in any event of no weight given that it is not contemporaneous evidence of
negotiations, but rather is after the fact hearsay of what he was advised by another

Mattamy employee.

Supplementary Affidavit of David George affirmed on May 20, 2022,
para. 7, Mattamy’s Supplementary Responding Application Record.

Mattamy’s contention is nonsensical for a number of reasons.

First, “proceeds from any financing” is naturally understood to mean loan amounts
advanced. If this language was meant to refer to “revenues earned by the Co-
Owners” that could have been plainly stated. It was not and is simply not what the

Co-Ownership Agreement says.

Second, “derived by the Co-Owners from ownership of the Project Property” also

can only naturally mean obtained by using the Project Property as collateral. To





34.

35.

36.

-9-

say that this language is a reference to “revenues earned by” negates the need to

refer to “proceeds from any financing” and simply makes no sense in context.

Third, Section 6.6 of the Co-Ownership Agreement says that: “The Development
Management Fee shall be paid from construction financing draws”. In order for that
to be possible, such construction financing must form part of “Gross Receipts” in
light of the waterfall provisions at sections 8.4 and 8.5 of the Co-Ownership

Agreement addressed below.

Fourth, the fact that such financing has never been reflected in the waterfalls
referenced in the Supplemental George Affidavit is because all those waterfalls
are “end of project” waterfalls when the construction financing has already been

repaid, not “mid-project” waterfalls where it is outstanding but not due and payable.

Section 8.4 and 8.5 are the Phase 1 and Phase 2 waterfall provisions, respectively.

They read in relevant part as follows:

8.4 Distribution of Available Funds

For all distributions relating to the First Phase of the Project, Gross
Receipts shall be applied and distributed in the following order of
priority, when available, with no distribution to be made in any
category set forth below unless and until the preceding category
has been satisfied in full, unless the Co-Owners otherwise agree in
writing, subject to any applicable payment required pursuant to
Section 10.1 (c)(6) or Section 10.2(i)(4) and the funding of the
reserve fund pursuant to Section 8.3 hereof and any other reserves
determined by the Co-Owners to be necessary in accordance with
sound business practices to fund future contingencies of the Co-
Ownership:

(a) the payment of all Expenses;

(b) the repayment, when due and payable, of any moneys loaned
or advanced to the Co-Ownership by third party lenders pursuant to
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Article 7, together with all interest accrued thereon to the date of
payment;

(c) the payment to the Development Manager of all outstanding
amounts payable to it under this Agreement, other than the
Development Management Bonus Fee;

8.5 Distribution of Available Funds for all phases other than
the First Phase of the Project

For all distributions relating to phases other than the First Phase of
the Project, Gross Receipts shall be applied and distributed in the
following order of priority, when available, with no distribution to be
made in any category set forth below unless and until the preceding
category has been satisfied in full, unless the Co-Owners otherwise
agree in writing, subject to any applicable payment required
pursuant to Section 10.1 (c)(6) or Section 10.2(i)(4) and the funding
of the reserve fund pursuant to Section 8.3 hereof and any other
reserves determined by the Co-Owners to be necessary in
accordance with sound business practices to fund future
contingencies of the Co-Ownership:

(a) the payment of all Expenses;

(b) the repayment, when due and payable, of any moneys loaned
or advanced to the Co-Ownership by third party lenders pursuant to
Article 7, together with all interest accrued thereon to the date of
payment;

(c) the payment to the Development Manager of all outstanding

amounts payable to it under this Agreement, other than the
Development Management Bonus Fee; (emphasis added)

These provisions clearly provide that Gross Receipts shall be distributed “when

available”.

As to the repayment of construction financing at level (b) of the waterfall, that
payment is to be made only “when due and payable”. Accordingly, so long as such
loans have been kept current there would be no level (b) payment required at the

time of distributing any Gross Receipts that were then currently available.
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Paragraph 41 of the George Affidavit is wrong in saying that “Pursuant to 8.5(b) all
moneys loaned with respect to Phase 2 must be repaid in full with interest before
any Management Fees and/or Consulting Fees are paid.” That is not what Section
8.5(b) says. It only requires the repayment, when due and payable, of any moneys

loaned or advanced, not repayment in full of all moneys loaned.

Accordingly, if an amount of construction financing is drawn (meaning Goss
Receipts are available), but no amount in respect of such construction financing is
then due and payable, that draw clearly can be used to pay the Development
Management Fee at level (c) of the waterfall because nothing is currently payable
at level (b). This is entirely consistent with the requirement to pay such fees in
Section 6.6 of the Co-Ownership Agreement (“The Development Management Fee
shall be paid from construction financing draws in proportion to total estimated

costs”).

Indeed, the Altus reports and Budget reflect the very fact that such Development

Management Fees are paid from construction financing draws.

Monitor's Supplemental Report, Section 1.1, para. 1(k) and (l).

Pursuant to Section 6.6 of the Co-Ownership Agreement, “payments of the
Urbancorp Consulting Fee shall then be made by the Co-Owners at the same time

as payments of the Development Management Fee.”

Not Currently Payable Doesn’t Mean Not Obligated

Section 6.6 of the Co-Ownership Agreement does qualify when the Urbancorp

Consulting Fee can be paid:
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no payments of the Urbancorp Consulting Fee shall be made until
after the Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fee.

After the Development Manager has been paid a total amount of
$13,200,822.00 in respect of the Development Management Fee,
payments of the Urbancorp Consulting Fee shall then be made by
the Co-Owners at the same time as payments of the Development
Management Fee.

Mattamy provides all administrative and management services to DHI. Mattamy
decides if and when to make payments on the Project. Mattamy controls all

administrative aspects of the Project, including Project accounting.

Monitor's Supplemental Report, Section 1.1, para. 1(m) and (n).

Mattamy alleges in paragraph 21 of its Statement of Defence that no management
fees had been paid to Mattamy prior to the Transaction Date. Paragraph 40 of the
George Affidavit states that “Mattamy has not been paid $13,200,822 in

Management Fees”.

These statements are contrary to those sworn to by Mr. Strzemieczny, an
employee of Mattamy, in his affidavit dated June 18, 2019 in the prior arbitration
which included figures for management fees paid to Mattamy to the end of

February 2019 in the amount of $14,795,503 (inclusive of HST).

As discussed above, Towns & Stacks, Singles and Rentals were completed in
2018. Based on information provided to the Monitor by Mattamy, the Development
Management Fee to be paid to Mattamy in respect of the related Gross Receipts

was $15,382,336 (inclusive of HST).

Monitor's Report, Section 3.2, paras. 1 and 2.
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In addition, based on the most recent information provided by Mattamy to the
Monitor, the Development Management Fee expected to be paid to Mattamy from
the Gross Receipts relating to the final parts of Phase 2 of the Project which are
almost complete (Block P and Block A) is $13,763,645 plus HST. As substantially
all of the units in the Project have been pre-sold, the revenue from sales is

practically assured.

Monitor's Report, Section 3.2, para. 3.

Indeed, the Altus reports and Budget themselves reflect the payment of
Development Management Fees in the aggregate amount of approximately $13.9
million on a monthly basis (for March 2020 to June 2022) for just Block A and Block
P. Perhaps tellingly, no provision for the contemporaneous payment of the

Urbancorp Consulting Fee is reflected in this Budget.

Monitor’s Supplemental Report, Appendix “C”.

Based on a “waterfall” prepared by the Monitor during the Sale Process, the profit
in Phase 2 more than compensates for losses incurred on Phase 1. The waterfall
reflects $50.6 million available to distribute to shareholders after payment of
Management Fees owing to Mattamy and UTMI, including all Management Fees
owing for Phase 1. This waterfall was reviewed by Mattamy and only included in
the data room as part of the Sale Process for the Downsview Interest after

Mattamy’s input was incorporated.

Monitor’'s Supplemental Report, Section 1.1, para. 1(i).
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Accordingly, Mattamy will be paid a Development Management Fee well in excess
of the $13.2 million threshold, if it has not already received this amount, or chosen

to defer it, as suggested by the Budget.

Even if Mattamy had not been paid a Development Management Fee of $13.2
million by the Transaction Date, the fact of the matter is that it will be paid well in
excess of this amount and UTMI is currently owed an Urbancorp Consulting Fee
in the amount of 1.5% of the total amount of Gross Receipts which is payable upon

payment of the Development Management Fee.

As Mattamy controls the timing of all payments in respect of the Project, it would
be wholly inequitable to conclude that no Urbancorp Consulting Fee is payable to
UTMI at all simply because Mattamy was not paid its $13.2 million until after the
Transaction Date when prior to the Transaction Date it would obviously have more
than enough funds to pay all Management Fees upon completion of the Project.
Such a conclusion would give Mattamy an unjust windfall, particularly where it
acknowledged that it paid no consideration in respect of the Urbancorp Consulting
Fee as part of the Transaction. If Mattamy’s position is given effect, it will receive

a windfall of $5.9 million for which it paid nothing.

CONCLUSION

54.

Section 6.6 of the Co-Ownership Agreement clearly provides that Downsview is
entitled to the Urbancorp Consulting Fee. This entitlement existed as at the
Transaction Date. This entitlement was not extinguished upon Downsview ceasing

to be a Co-Owner. The fact that the Urbancorp Consulting Fee may become
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payable after the Transaction Date does not eliminate DHI’s obligation to pay it

and is not relevant given the definition of Gross Receipts.

Accordingly, UTMI should be awarded payment of the Urbancorp Consulting Fee
in the amount of $5,911,624 by DHI. At a minimum, and only in the alternative,

UTMI should be awarded at least $3,007,000.

ALL OF WHICH IS RESPECTFULLY SUBMITTED







