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PART I - OVERVIEW 

1. This is an application by Mattamy (Downsview) Limited (“Mattamy”) to set aside the 

arbitral award of the Honourable Frank J.C. Newbould, K.C. (the “Arbitrator”) dated July 6, 

2022, pursuant to section 46 of the Arbitration Act, 1991. In making his award, the Arbitrator (i) 

exceeded his jurisdiction by considering and deciding an issue that was not raised by the parties, 

and (ii) acted unfairly by not giving Mattamy the opportunity to present its case by excluding 

relevant evidence that the parties agreed should be before him. As a result, the arbitration was 

conducted in a manner that was procedurally unfair to Mattamy.  

2. The central issue in the arbitration was whether, pursuant to a Co-Ownership Agreement 

(the “Agreement”) between Mattamy and the Respondent, Urbancorp Downsview Park 

Development Inc. (“UDPDI”), UDPDI was entitled to a percentage of future gross receipts from 

the sale of condominium units received after UDPDI sold its ownership interest in the relevant 

project to Mattamy. It was accepted by the parties in the arbitration that those gross receipts had 

not been received at the time of the transfer of UDPDI’s interest to Mattamy and that they would 

be received at some time after the transfer. This common understanding was reflected in the 

pleadings before the Arbitrator as well as in the audited financial statements for the development 

project. The issue to be determined in the arbitration was whether UDPDI was entitled, under the 

Agreement, to a portion of the gross receipts to be received after it had sold its interest to 

Mattamy.   

3. At the hearing, the Arbitrator raised questions about when the disputed gross receipts 

were to be considered “received” under ASPE accounting principles. The parties to the 

arbitration had not pleaded the application of ASPE or raised ASPE in their materials.  
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4. During the hearing, the Arbitrator required the parties to submit new evidence on ASPE 

accounting principles as applied to the recognition of revenue on the sale of residential 

condominium units. This supplementary evidence was necessary because there was nothing in 

the record to address the Arbitrator’s new line of inquiry.  

5. In accordance with the Arbitrator’s direction, Mattamy filed a supplementary affidavit 

containing, among other things, a handbook from the Real Property Association of Canada that 

explains that, under ASPE, gross receipts are to be considered “received” upon interim closing, 

not at the time of the sale of the units. While UDPDI objected to other documents being included 

in the supplementary record, it consented to the handbook being included.  

6. Despite UDPDI’s consent, at a case conference held on June 27, 2022, over the objection 

of Mattamy, the Arbitrator decided to exclude the handbook from evidence. He released his 

Award nine days later when he granted the relief sought by UDPDI in its entirety.  

7. The central and dispositive conclusion of the award is that, under the Agreement, gross 

receipts are to “be treated as received when the units are sold, not when the sale proceeds are 

actually collected.” In other words, the Arbitrator decided that the gross receipts had been 

received prior to the transfer of UDPDI’s ownership interest to Mattamy. That was not a position 

taken by either UDPDI or Mattamy in the arbitration. If UDPDI had raised the issue of whether 

gross receipts had already been received prior to UDPDI selling its interest, Mattamy would have 

made different arguments, led different evidence, and conducted cross-examinations differently. 

8. In deciding the arbitration based on a position not taken on an issue not raised by the 

parties (and was therefore not properly before him), and excluding pertinent and uncontested 
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evidence directly relevant to that new issue, the Arbitrator deprived Mattamy of its rights to a 

fair determination of the disputes between the parties.  

9. The Award should be set aside pursuant to section 46 of the Arbitration Act and a new 

hearing should be ordered before a different arbitrator.  

PART II - SUMMARY OF FACTS 

A. UDPDI’s Entitlement to Consulting Fees Under the Agreement 

10. Downsview Homes Inc. (“DHI”) owns land located at 2995 Keele St. in Toronto, on the 

former Downsview airport lands. On those lands, it developed a residential construction project 

comprised of condominiums, townhomes, semi-detached homes, and rental units. 

11. As described below, prior to the sale of its interest in DHI to Mattamy, UDPDI held a 

51% ownership interest in DHI. The remaining 49% was held by Mattamy. The rights and 

obligations of UDPDI and Mattamy as co-owners of DHI were set out in the Agreement. 

Additional terms incorporated into the Agreement were included in a separate Payment and 

Profit Distribution Adjustment Agreement dated July 29, 2013. 

12. The payment of consulting fees to UDPDI under the Agreement is principally governed 

by sections 6.6 and 6.15. Under the Agreement, Mattamy is referred to as the “Development 

Manager” and UDPDI is referred to as “Urbancorp”. 

13. Section 6.6. states:  

6.6 Fees and Disbursements 

The Co-Owners shall pay to the Development Manager a fee for its services 

equal to FOUR AND ONE HALF PERCENT (4.5%) of the total amount 

of Gross Receipts (the "Development Management Fee") and for as long 

as Urbancorp carries out the duties and functions described in Section 
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6.15 or such lesser duties and functions as may be otherwise agreed by the 

Co-Owners, Urbancorp shall be entitled to a consulting fee (the 

"Urbancorp Consulting Fee") equivalent to ONE AND ONE HALF 

PERCENT (1.5%) of the total amount of Gross Receipts, which fee shall 

be paid to Urbancorp Toronto Management Inc., provided that the Co-

Owners acknowledge that management or consulting fees in respect of the 

Project have been paid to Urbancorp or its Affiliates in the amount of 

$4,400,274.00 to date and no payments of the Urbancorp Consulting Fee 

shall be made until after the Development Manager has been paid a 

total amount of $13,200,822.00 in respect of the Development 

Management Fee. The Development Management Fee shall be paid from 

construction financing draws in proportion to total estimated costs. After the 

Development Manager has been paid a total amount of $13,200,822.00 in 

respect of the Development Management Fee, payments of the Urbancorp 

Consulting Fee shall then be made by the Co-Owners at the same time as 

payments of the Development Management Fee.1 [emphasis added] 

14. Pursuant to section 6.6, consulting fees were to be paid as a percentage of “Gross 

Receipts” received in connection with the sale of residential condominium units and as defined 

in the Agreement as follows: 

“Gross Receipts” means all cash revenues for any Accounting Period as 

determined in accordance with ASPE, including without limitation, proceeds 

from sale of all or any part of the Project Property (other than any sale under the 

Purchase Agreement), recoveries from front-ending of development charges 

items, revenues of a capital nature and proceeds from any financing derived by 

or on behalf of the Co-Owners from the ownership and operation of the Project 

Property and including: (1) all revenues received from the sale of residential 

dwelling units, parking units or storage units forming part of the Project; and 

(2) all rentals or other moneys earned or received from the leasing of or dealing 

with the Project Property pursuant to any lease, if applicable, including all 

amounts resulting from the operation of maintenance, escalation, participation 

and overage clauses; provided however, that the following items of Gross 

Receipts shall be included on a cash basis: (1) all amounts earned or received as 

recovery of expenses or for services provided to any tenants or other Person with 

whom the Co-Owners shall have an arrangement in respect of the Project 

Property; (2) available insurance proceeds received with respect to the Project 

Property (except to the extent that such proceeds are used to rectify or correct 

the damage caused by an insured peril); (3) moneys received as a result of 

expropriation or moneys received in contemplation thereof; and (4) the sale of 

all or any part of the Project Property (other than any sale under the Purchase 

 
1 Co-Ownership Agreement, Application Record (“AR”), Tab 2, Exhibit “C”, p. 64.  
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Agreement), other than residential dwelling units, if applicable.2 [emphasis 

added] 

15. Section 6.15 of the Agreement disentitles UDPDI and its payee, UTMI, from receiving 

any consulting fees after UDPDI ceases to be a co-owner: 

6.15 Urbancorp’s Duties 

The Development Manager hereby delegates to Urbancorp the duties and 

functions described in Section 6 of Schedule "E" hereto and for the purposes 

of the carrying out of those duties and functions only, Urbancorp shall be 

subject to the obligations of the Development Manager as set out in Sections 

6.1, 6.2, 6.4, 6.5, 6.7, 6.16, 6.17, 6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30 

of this Agreement. In the event that Urbancorp is no longer a Co-Owner, 

then Urbancorp shall not carry out these duties and functions and shall 

not thereafter be entitled to the Urbancorp Consulting Fee [emphasis 

added].3 

16. As described further below, Mattamy’s position in the Arbitration was that section 6.15 

describes an “event” in time (UDPDI ceasing to be a “Co-Owner”) and explains what happens 

after that event has occurred (UTMI is not entitled to consulting fees). This position was 

premised on the common understanding that future Gross Receipts for the sale of condominium 

units in Phase 2 (defined below) had not been received prior to UDPDI ceasing to be a Co-

Owner.  

UDPDI’s Indebtedness to Mattamy 

17. The sale of UDPDI’s interest in DHI to Mattamy was part of a long-running CCAA 

proceeding. On May 18, 2016, KSV Restructuring Inc. was appointed monitor (the “Monitor”) 

over UDPDI and its affiliated entities pursuant to the Companies’ Creditors Arrangement Act, 

 
2 Co-Ownership Agreement, AR, Tab 2, Exhibit “C”, p. 41.  
3 Co-Ownership Agreement, AR, Tab 2, Exhibit “C”, p. 66.  
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R.S.C. 1985, c. C-36, as amended (the “CCAA”) in a proceeding on the Commercial List 

bearing Court File Number CV-16-11389-00CL (the “CCAA Proceeding”). 

18. On June 15, 2016, the Court in the CCAA Proceeding approved a debtor-in-possession 

facility (the “DHI Facility”) in the amount of $8 million between Mattamy as lender and UDPDI 

as borrower, secured by a charge in favour of Mattamy over UDPDI’s property, including its 

interest in DHI. The DHI Facility was used by UDPDI to fund its portion of the required equity 

injection in the Project.4  

19. On November 3, 2020, the Court approved an amendment to the DHI Facility, which 

provided for a further secured advance by Mattamy to UDPDI of approximately $6.5 million and 

an extension of the maturity date to February 3, 2021.5 

20. On January 25, 2021, Guy Gissin, the Foreign Representative for Urbancorp Inc., served 

a motion in the CCAA Proceeding requesting that the Monitor deliver a notice of arbitration to 

Mattamy in connection with UDPDI’s alleged entitlement to consulting fees to be paid under the 

Agreement.6  

21. On February 11, 2021, the Monitor served a motion in the CCAA Proceeding requesting 

approval of a sales process for UDPDI’s DHI interest in order to satisfy the outstanding DHI 

Facility, which at that time was approximately $10.1 million.7 

4 Urbancorp Toronto Management Inc., 2021 ONSC 8009 at para. 4 [Urbancorp]. 
5 Urbancorp at para. 5. 
6 Urbancorp at para. 7. 
7 Urbancorp at paras. 5-8. 
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22. The Court in the CCAA Proceeding approved the sales process proposed by the Monitor 

by Order dated June 30, 2021 and directed the Monitor to pursue arbitration against Mattamy as 

requested by the Foreign Representative (the “Sales Process Order”).8 

B. The Sales Process

23. Pursuant to the Court-approved sales process, the Monitor marketed the sale of UDPDI’s 

51% interest in DHI to potential purchasers. As a result of a lack of any interest by potential 

purchasers, and pursuant to the Sales Process Order, Mattamy negotiated with the Monitor for 

the acquisition of UDPDI’s interest in DHI in satisfaction of the outstanding DHI Facility.9  

24. On November 17, 2021, the Monitor and Mattamy entered into an agreement of purchase 

and sale that provided for Mattamy’s acquisition of all of UDPDI’s interests in DHI, subject to 

court approval (the “Transaction”).10  

25. On November 19, 2021, counsel for Mattamy provided the Monitor with a document 

setting out Mattamy’s legal positions regarding UDPDI’s outstanding claim for alleged unpaid 

consulting fees under the Agreement. Paragraphs 16 and 17 of that document specifically set out 

Mattamy’s position with respect to the effect of the sale of UDPDI’s interest in DHI pursuant to 

section 6.15 of the Agreement:  

There is no entitlement to an Urbancorp Consulting Fee based on 

future Gross Receipts 

16. Section 6.15 provides that in the event Urbancorp is no longer a Co-

Owner, Urbancorp shall thereafter not be entitled to the Urbancorp

Consulting Fee.

8 Urbancorp at para. 9. 
9 Urbancorp at paras. 12-14.  
10 Agreement of Purchase and Sale, AR, Tab 2, Exhibit “A”, Tab 5, pp. 23-39. 
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17. For this provision to have meaning, it must be that the Gross Receipts 

received after Urbancorp ceases to be a Co-Owner do not form the basis for 

the Urbancorp Consulting Fee. Accordingly, at most Urbancorp’s 

entitlement (which it has directed be paid to UTMI under section 6.6 of the 

Co-Ownership Agreement) can not attach to future receipts.11 

26. The motion for approval of the Transaction and for a vesting order was heard in the 

CCAA Proceeding on December 7, 2021. Eighteen days prior to that hearing, UDPDI and the 

Monitor were fully aware of Mattamy’s position that UDPDI’s removal as a Co-Owner 

precluded the payment of any Consulting Fees after the Transfer Date (defined below).  

27. Neither the Monitor nor UDPDI raised any objection or sought clarification on or before 

the December 7 hearing or at any time prior to the Transfer Date.  

28. On December 29, 2021, the Court in the CCAA Proceeding approved the Transaction.12 

29. On December 31, 2021, for good and valuable consideration, the Monitor transferred to 

Mattamy all of UDPDI’s interests in DHI and all rights and obligations under the Agreement, 

thereby removing UDPDI as a Co-Owner under the Agreement (the “Transfer Date”).13 

C. The Arbitration 

30. On March 23, 2022, the Monitor, on behalf of UDPDI (for the purposes of the 

Arbitration, the “Claimants”), delivered a Notice of Request to Arbitrate, seeking the payment 

of unpaid Consulting Fees to UDPI pursuant to the Agreement. In the Notice of Request to 

Arbitrate, the Monitor sought Consulting Fees relating to Gross Receipts paid in connection with 

Phase 1 of the Project (which was already complete) and relating to Gross Receipts for Phase 2 

 
11 Outline of Position of Mattamy (Downsview) Limited, AR, Tab 2, Exhibit “A”, Tab 5, p. 177.  
12 Approval and Vesting Order dated December 29, 2021, AR, Tab 2, Exhibit “A”, Tab 5, pp. 171-174.  
13 Affidavit of David George at para. 6, AR, Tab 2, p. 22.  
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of the Project (which was not yet complete). The Notice of Request to Arbitrate acknowledged 

that those Gross Receipts for Phase 2 had not yet been received: 

[9] Phase 2 of the Project is almost complete with Gross Receipts for Phase

2 expected to total $305,858,775 in accordance with Mattamy’s calculation

[…]. [emphasis added]14

31. On April 5, 2022, Mattamy delivered a Statement of Defence, which reiterated its

position previously communicated to the Claimants prior to the approval of Transaction and the 

Transfer Date: 

[4] […] By operation of section 6.15 of the Co-Ownership Agreement,

UDPDI, and by extension UTMI, lost any entitlement to be paid consulting

fees on Gross Receipts received after the Transfer Date.

[5] Prior to the Transfer Date, if UDPDI had performed its duties and

functions under the Co-Ownership Agreement when it was requested to do

so (it did not), UTMI would have been entitled to 1.5% of Gross Receipts of

the Project—defined in parts as “all revenues received from the sale of

residential dwelling units…”. UTMI has no entitlement to a percentage of

future Gross Receipts received after the Transfer Date. The Co-ownership

Agreement is explicit: “in the event that [UDPDI] is no longer a Co-Owner,

then [UDPDI] shall not carry out these duties and functions and shall not

thereafter be entitled to the Urbancorp Consulting Fee.”

[…] 

[14] For this provision to have any meaning, it must be interpreted to mean

that Gross Receipts received after UDPDI ceases to be a co-owner cannot

form the basis for any further consulting fees to be paid to UTMI.15

32. The dispute in the Arbitration, as defined in the pleadings, centered on how the provisions 

in the Agreement relating to the payment of Consulting Fees applied to Gross Receipts received 

after the Transfer Date. There was no dispute between the parties about whether those 

14 Schedule “A” of the Notice of Request to Arbitrate, AR, Tab 2, Exhibit “D”, p. 109. 
15 Statement of Defence of Mattamy, AR, Tab 2, Exhibit “E”, pp. 114, 116.  
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Gross Receipts had already been received prior to the Transfer Date. It was common ground that 

they had not been received. 

33. The Claimants delivered their written argument on May 27, 2022. Those submissions 

focused on the timing of when UDPDI’s “entitlement” to be paid Consulting Fees arose. The 

Claimants argued that those fees were payable if such “entitlement” arose prior to the Transfer 

Date, not that the Gross Receipts had been received prior to the Transfer Date. The Claimants 

distinguished this issue from “the mechanics and timing of when such obligations are to be paid” 

– two distinct concepts that, the Claimants argued, Mattamy had erroneously conflated.16  

34. The Claimants stated in their written submissions that “this entitlement was not 

extinguished upon Downsview ceasing to be a Co-Owner. The fact that the Urbancorp 

Consulting Fee may have become payable after the Transaction Date does not eliminate DHI’s 

obligation to pay it”.17 It was not the Claimants’ position that the Gross Receipts for Phase 2 had 

already been “received” and were therefore payable on that basis. 

35. It was uncontested, and agreed, that Phase 2 of the Project was ongoing as at the Transfer 

Date and at the time of the Arbitration hearing. Most of those units had not closed, or even 

reached “interim closing”. The Gross Receipts figures relied on by the Claimants in the 

Arbitration were explicitly identified as “projected” amounts.18 

 
16 Written Argument of the Claimants at paras. 3-4, AR, Tab 2, Exhibit “A”, Tab 8, p. 1. 
17 Written Argument of the Claimants at para. 4, AR, Tab 2, Exhibit “A”, Tab 8, p. 1. 
18 Supplementary Affidavit of David George at para. 17, AR, Tab 2, Exhibit “A”, Tab 7, p. 9.  
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D. The June 3 Hearing 

36. At the June 3 hearing of the Arbitration, there was no real dispute about the facts. The 

parties presented their legal arguments to the Arbitrator based on a common understanding that 

Gross Receipts for Phase 2 had not yet been received.  

37. However, in the course of counsel making their submissions, the Arbitrator raised 

questions not raised by the parties respecting when Gross Receipts from the sale of residential 

condominium units were to be considered “received” under the Agreement and pursuant to 

ASPE accounting principles. Specifically, the Arbitrator asked: 

(a) What ASPE accounting principles say regarding the recognition of revenue from 

the sale of residential condominium units;  

(b) How the auditors on the project accounted for the sale of residential condominium 

units; and  

(c) The closing status for Block A and P units, including dates of actual and 

anticipated closings.19 

38. Before the Arbitrator raised these new issues at the hearing, there was no dispute between 

the parties as to when Gross Receipts were to be considered received pursuant to ASPE (nor had 

the parties otherwise raised ASPE). None of the parties took the position that Gross Receipts for 

Phase 2 had been considered “received” prior to the Transfer Date. The Claimants did not take 

that position in any of its materials before the Arbitrator.20 

 
19 Affidavit of David George at para. 11, AR, Tab 2, p. 23; Reply Affidavit of David George sworn 

December 21, 2022 at para. 2, Reply Application Record, Tab 1, p. 6.   
20 Affidavit of David George at para. 12, AR, Tab 2, p. 23.  
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39. There was no evidence in the record respecting the new issues raised by the Arbitrator. 

The Arbitrator adjourned the hearing and directed the parties to deliver supplementary evidence 

on the issues he raised for the first time at the hearing.  

E. The June 15 Affidavit and the Handbook 

40. On June 15, 2022, as directed by the Arbitrator, Mattamy delivered a Further 

Supplementary Affidavit sworn by Mattamy’s affiant, David George, to the Claimants for their 

review (the “June 15 Affidavit”).  

41. Among other things, the June 15 Affidavit attached relevant portions of ASPE as well as 

a handbook published by the Real Property Association of Canada entitled Recommended 

Accounting Practices for Real Estate Investment and Development Entities Reporting in 

Accordance with ASPE (the “Handbook”). The Handbook gives specific guidance on how 

ASPE is to be applied to condominium units: 

402.9.5.     In Canada, the accounting for the sale of condominium units 

demonstrates the practical application of the requirements for significant 

acts of performance to be completed before revenue is recorded. Typically, 

a unit purchaser arranges to make the purchase and occupy the unit long 

before it is legally possible to obtain title because the declaration of the 

condominium corporation has not been registered. The date the 

declaration is registered is referred to as the date of final closing. 

However, unless there is reason to believe that the declaration would 

not ultimately be obtained, the sale is recorded once the purchaser has 

paid all amounts due on the interim closing, has undertaken to assume 

a mortgage for the balance of the purchase price, has the right to 

occupy the premises and has received an undertaking from the 

developer to be assigned title in due course [emphasis added].21 

42. The above provision of the Handbook is consistent with the position taken by the parties 

in the Arbitration: that Gross Receipts from the sale of Phase 2 residential condominium units 

 
21 Handbook, AR, Tab 2, Exhibit “H”, p. 239.  



-13-  

 

had not been received prior to the Transfer Date as interim closing for Phase 2 had not yet 

occurred.  

43. On June 17, 2022, counsel for the Claimants provided comments on the June 15 Affidavit 

and suggested deletions necessary to make the June 15 Affidavit an “agreed statement of facts”. 

Counsel for the Claimants did not object to the inclusion of excerpts from the Handbook.22  

44. Mattamy did not agree with the Claimants’ proposed deletions and, on June 22, 2022, 

counsel for Mattamy provided the Arbitrator with a further update and advised him that the 

Claimants were objecting to the filing of the June 15 Affidavit. Counsel for Mattamy requested a 

case conference to “discuss next steps”.23  

45. A case conference with the Arbitrator was scheduled for June 27, 2022. 

46. On June 22, 2022, the Arbitrator requested to review the June 15 Affidavit in advance of 

the case conference. Counsel for Mattamy agreed that it would be appropriate for the Arbitrator 

to review the affidavit and advised that “[i]f there is a maintained objection to the affidavit being 

admitted in this arbitration, we will provide a motion record to support the request”.24  

47. On the same day, counsel for the Claimants confirmed that they had no issue with the 

Arbitrator being provided with a copy of the June 15 Affidavit and proposed to also send the 

Arbitrator the Claimants’ “mark-up” of the affidavit.25 

 
22 Affidavit of David George at para. 20, AR, Tab 2, p. 25.  
23 Affidavit of David George at para. 23, AR, Tab 2, pp. 25-26. 
24 Affidavit of David George at para. 25, AR, Tab 2, p. 26.  
25 Affidavit of David George at para. 26, AR, Tab 2, p. 26.  
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F. The June 23 Affidavit 

48. On June 23, 2022, Mr. George swore a revised Further Supplementary Affidavit 

accepting some of the Claimants’ proposed changes (the “June 23 Affidavit”). On the same day, 

counsel for Mattamy sent a copy of the June 23 Affidavit to the Arbitrator, and counsel for the 

Claimants sent a copy of their mark-up of the affidavit to the Arbitrator. The Claimants’ mark-up 

allowed for, and did not object to, the inclusion of the Handbook.26 

49. On June 24, 2022, the Arbitrator wrote to counsel: “I am prepared to rule on what can be 

adduced by Mattamy. Do either have submissions to make before I do so? I see no point in a 

formal motion.”27 

50. On the same day, counsel for Mattamy responded: 

Yes, we will have submissions to make. I understood we had the case 

conference on Monday to discuss next steps about this.  

It is important that we have the opportunity to ensure there is 

evidence/agreement on what was agreed to at the hearing and make 

submissions. I would respectfully suggest that we leave it to Monday to 

discuss how that will be done. 

51. The Arbitrator responded: “I want this over and not drag on. If there are submissions to 

be made, I see no reason why they cannot be made on Monday.”28  

52. The case conference was held by Zoom on June 27, 2022.   

53. At the case conference, the Arbitrator orally ruled on which portions of the June 23 

Affidavit would be allowed into evidence. Among other deletions, the Arbitrator struck any 

 
26 Affidavit of David George at paras. 27-29, AR, Tab 2, p. 26.  
27 Affidavit of David George at para. 30, AR, Tab 2, p. 27.  
28 Affidavit of David George at paras. 31-33, AR, Tab 2, p. 27.  
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reference to the Handbook from the June 23 Affidavit. It is undisputed that the Arbitrator did not 

provide written reasons for his rulings and disregarded the fact that the Claimants did not object 

to the inclusion of the Handbook in evidence stating that, despite the consent of the Claimants, 

he had a “mind of his own”.29 

54. One June 30, 2022, counsel for Mattamy delivered to the Arbitrator an amended June 23 

Affidavit removing the portions struck by the Arbitrator. A blackline comparison was provided 

as well as brief supplementary submissions respecting the new evidence from both parties that 

the Arbitrator had allowed into the record.30 

55. The amended June 23 Affidavit included DHI’s audited financial statements for fiscal 

year 2020. While the Arbitrator struck portions of the Affidavit describing those audited 

financial statements, the statements themselves confirm that revenue was not recognised for units 

sold as part of Phase 2 at the time that they were sold.31  

G. The Award 

56. On July 6, 2022, the Arbitrator released his Award (the “Award”). With respect to when 

Gross Receipts are to be considered received under the Agreement, the Arbitrator held: 

[18] I interpret the definition of Gross Receipts to not require that cash has 

actually been received before being included in Gross Receipts. I agree with 

Urbancorp that for the purposes of the Co-Ownership Agreement, revenues 

to determine Urbancorp's entitlement to its 1.5% consulting fee are to be 

treated as received when the units are sold, not when the sale proceeds are 

actually collected.32 

 
29 Affidavit of David George at para. 37, AR, Tab 2, p. 28.  
30 Affidavit of David George at para. 38, AR, Tab 2, p. 28. 
31 Further Supplementary Affidavit of David George (Mark-Up Version) at para. 6, AR, Tab 2, Exhibit 

“Y”, p. 479. 
32 Arbitration Award, AR, Tab 2, Exhibit “AA”, p. 503.  
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57. This was the central conclusion of the Award. It was dispositive of the entire dispute. On 

this basis, the Arbitrator granted UDPDI all of the relief it sought on the Arbitration. 

58. This was an unfair result derived from an unfair process. It is undisputed on this 

Application that if the Claimants had pleaded that Gross Receipts for the sale of Phase 2 were 

received prior to the Transfer Date, Mattamy would have adopted an entirely different approach 

to the Arbitration. It would have made different arguments, led different evidence, and conducted 

cross-examinations differently. Mattamy would have also considered obtaining expert evidence 

from an accountant specializing in the application of accounting principles to the sale of 

residential condominium units.33 Mattamy was provided with no such opportunity.  

PART III - STATEMENT OF ISSUES, LAW & AUTHORITIES 

59. There are two issues on this Application:  

(a) Should the Award be set aside pursuant to section 46(1)3 of the Arbitration Act 

for exceeding the scope of the Arbitration and the Arbitrator’s jurisdiction?  

(b) Should the Award be set aside pursuant to section 46(1)6 of the Arbitration Act 

for breach of the requirements of procedural fairness?  

60. It is respectfully submitted that the answer to both issues is yes.   

A. The Award Exceeded the Scope of the Arbitration and the Arbitrator’s Jurisdiction  

61. An arbitration award is not immune from judicial intervention. The Arbitration Act, 1991 

(the “Act”) reserves for the Court a critical supervisory role over arbitral proceedings. Pursuant 

to section 46(1)3 of the Act, the Court may set aside an arbitral award if the “award deals with a 

 
33 Affidavit of David George at para. 13, AR, Tab 2, pp. 23-24.  
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dispute that the arbitration agreement does not cover or contains a decision on a matter that is 

beyond the scope of the agreement”.34  

62. The standard of review on the question of an arbitrator’s jurisdiction under section 46(1)3

is correctness.35 Simply put, the Court must ask whether any aspect of the arbitration award 

exceeded the arbitral tribunal’s jurisdiction as conferred by the parties.36 If so, the Court may 

exercise its jurisdiction to set aside the award.  

63. To succeed on an application to set aside an arbitration award pursuant to section 46(1)3,

the applicant must establish that either: (1) the award deals with a dispute that the arbitration 

agreement does not cover; or (2) the award contains a decision on a matter beyond the scope of 

the agreement.37 Both criteria are met in this case. 

64. It is well-established that a decision-maker’s conclusions must be grounded in the

pleadings and evidentiary record.38 In Labatt Brewing Company Ltd v. NHL Enterprises Canada, 

L.P., where the “central conclusion” of the application judge was not anchored in the pleadings,

evidence, or submissions of the parties, the Court of Appeal for Ontario set aside the judgment, 

finding that it was “procedurally unfair, or contrary to natural justice, for the application judge to 

reach this conclusion on this record.”39 

34 Arbitration Act, 1991, S.O. 1991, c. 17, s. 46(1)3 [Arbitration Act].  
35 Baffinland v. Tower-EBC, 2022 ONSC 1900 at para. 32 [Baffinland], citing Smyth v. Perth & Smiths 

Falls District Hospital, 2008 ONCA 794 at para. 17.  
36 Baffinland at para. 35.  
37 Alectra Utilities Corporation v. Solar Power Network Inc., 2019 ONCA 254 at para. 25 [Alectra].  
38 Union Building Corporation of Canada v. Markham Woodmills Development Inc., 2018 ONCA 401 at 

para. 13.  
39 Labatt Brewing Company Ltd v. NHL Enterprises Canada, L.P., 2011 ONCA 511 at para. 5.  

https://www.ontario.ca/laws/statute/91a17#BK54
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1900/2022onsc1900.html?resultIndex=1#par32
https://www.canlii.org/en/on/onca/doc/2008/2008onca794/2008onca794.html?autocompleteStr=2008%20ONCA%20794&autocompletePos=1#par17
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1900/2022onsc1900.html?resultIndex=1#par35
https://www.canlii.org/en/on/onca/doc/2019/2019onca254/2019onca254.html?autocompleteStr=2019%20ONCA%20254%20&autocompletePos=1#par25
https://www.canlii.org/en/on/onca/doc/2018/2018onca401/2018onca401.html?autocompleteStr=2018%20%20%20%20%20%20%20ONCA%20401&autocompletePos=1#par13
https://www.canlii.org/en/on/onca/doc/2011/2011onca511/2011onca511.html?autocompleteStr=2011%20ONCA%20511%20&autocompletePos=1#par5
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65. The same reasoning applies with equal, if not greater, force to the arbitration context.

Unlike a Superior Court judge, a privately appointed arbitrator does not have inherent 

jurisdiction. Rather, an arbitrator’s jurisdiction is derived exclusively from the authority 

conferred by the parties.40  

66. An arbitrator cannot exceed the scope of the jurisdiction given to him by an arbitration

agreement.41 In Cricket Canada v. Bilal Syed, the Ontario Superior Court of Justice set aside an 

arbitration award pursuant to section 46(1)3 on the basis that the arbitrator’s decision was on a 

matter beyond the scope of the arbitration agreement. In that case, the arbitrator was only 

permitted to consider matters relating to “the participation of a Person in a sport program or sport 

organization”.42 The court concluded that the arbitrator erred by “creating jurisdiction for 

himself” to dictate the future policies and internal governance requirements of the applicant 

corporation.43 

67. More recently, in Mensula Bancorp Inc. v. Halton Condominium Corporation No. 137,

the arbitrator’s jurisdiction was established by a condominium by-law which expressly excluded 

from its scope disputes that must be resolved in the courts. Justice Vermette found that the 

arbitrator “crossed the line” between interpretation and amendment of the condominium 

declaration by correcting errors and inconsistences in the declaration, a matter which was 

squarely within the jurisdiction of the Superior Court.44 

40 Cricket Canada v. Bilal Syed, 2017 ONSC 3301 at para. 35 [Cricket Canada]; Advanced Explorations 

Inc. v. Storm Capital Corp., 2014 ONSC 3918 at para. 57.  
41 Intact v. Gore, 2019 ONSC 4508 at para. 88.  
42 Cricket Canada at para. 37.  
43 Cricket Canada at para. 38.  
44 Mensula Bancorp Inc. v. Halton Condominium Corporation No. 137, 2021 ONSC 2575 at para. 30.  

https://www.canlii.org/en/on/onsc/doc/2017/2017onsc3301/2017onsc3301.html?autocompleteStr=2017%20ONSC%203301%20&autocompletePos=1#par35
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc3918/2014onsc3918.html?autocompleteStr=2014%20ONSC%203918%20&autocompletePos=1#par57
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc4508/2019onsc4508.html?autocompleteStr=2019%20ONSC%204508%20&autocompletePos=1#par88
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc3301/2017onsc3301.html?autocompleteStr=2017%20ONSC%203301%20&autocompletePos=1#par37
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc3301/2017onsc3301.html?autocompleteStr=2017%20ONSC%203301%20&autocompletePos=1#par38
https://www.canlii.org/en/on/onsc/doc/2021/2021onsc2575/2021onsc2575.html?autocompleteStr=2021%20ONSC%202575%20&autocompletePos=1#par30
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68. Under section 2.4 of the Arbitration Agreement on this Application, the parties agreed that

“the arbitration shall be conducted in accordance with the agreement of the parties”.45 The issues 

set out in the pleadings, which were provided to the Arbitrator prior to the Arbitration Agreement 

being executed, reflect the parties’ agreement as to the matters in dispute and the bounds of the 

Arbitrator’s jurisdiction.   

69. The only issue between the parties with respect to Phase 2 of the Project was whether 

UDPDI was entitled to the payment of Consulting Fees on Gross Receipts received after the 

Transfer Date.46 UDPDI maintained that it was entitled to those fees for the reasons set out in its 

claim and in its written submissions at the hearing. Mattamy disagreed. 

70. Had the parties intended the scope of the Arbitration to include the issue of whether the 

Gross Receipts for Phase 2 had been received prior to the Transfer Date and/or pursuant to ASPE 

principles, they could have explicitly included language to that effect in the Arbitration 

Agreement or the pleadings.47 The parties did not do that. The Arbitrator therefore had no 

authority to consider that issue.  

71. Nevertheless, the central conclusion of the Arbitrator’s Award is on the issue of when 

Gross Receipts from the sale of residential condominium units are to be considered “received”. 

Before the Arbitrator raised this issue at the hearing, it was never in dispute. The parties had not 

taken the position in their pleadings or otherwise that the Gross Receipts for Phase 2 had already 

been received. The Project’s audited financial statements reflect this baseline understanding 

45 Arbitration Agreement, s. 2.4, AR, Tab 2, Exhibit “F”, p. 123.  
46 Schedule “A” of the Notice of Request to Arbitrate, at para. 2; AR, Tab 2, Exhibit “D”, p. 108; 

Statement of Defence at para. 3, AR, Tab 2, Exhibit “E”, p. 114.  
47 Smyth v. Perth & Smith Falls District Hospital, 2007 CarswellOnt 7163 at para. 9 (Sup. Ct.).  

https://www.canlii.org/en/on/onsc/doc/2007/2007canlii46718/2007canlii46718.html?autocompleteStr=smyth%20v.%20perth%20%26&autocompletePos=2#par9
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between the parties. So did the Claimants, who admitted in their Notice of Request to Arbitrate 

that Gross Receipts for Phase 2 had not been received.48 Yet the Arbitrator decided the parties’ 

“dispute” on this very issue. In so doing, the Arbitrator exceeded his jurisdiction and rendered an 

award that was beyond the scope of this jurisdiction.   

72. As explained by the Court of Appeal in Alectra Utilities Corporation v. Solar Power 

Network Inc., the court may set aside an award for want of jurisdiction even in circumstances 

where the award is reasonable:  

[26] For example, if an arbitration agreement provides that an arbitrator shall 

resolve a particular question and the arbitrator does so, the court has no authority 

to set aside the award on the basis that the arbitrator’s jurisdiction is 

unreasonable or incorrect. If, however, in the course of resolving the 

particular question remitted the arbitrator asks and answers an additional 

second question, the award may be set aside – not because the arbitrator’s 

answer to the second question is unreasonable or incorrect, but because the 

arbitrator had no authority to reach any conclusion on the second question 

at all [emphasis added].49 

 

73. Respectfully, the Arbitrator in this case went one step further. Not only did the Arbitrator 

ask and answer a question that had not been referred to him, but he also decided the dispute 

solely based on his answer to that question. In so doing, the Arbitrator created jurisdiction where 

none existed. An arbitrator’s authority does not extend that far. The Award should be set aside on 

this basis alone.  

B. The Award Breached the Requirements of Procedural Fairness  

74. Section 19 of the Act provides that the parties to an arbitration shall be treated equally 

and fairly, and each party shall be given an opportunity to present its case and respond to the 

 
48 Schedule “A” of the Notice of Request to Arbitrate at para. 9, AR, Tab 2, Exhibit “D”, p. 109.  
49 Alectra at para. 26.  

https://www.canlii.org/en/on/onca/doc/2019/2019onca254/2019onca254.html?autocompleteStr=2019%20ONCA%20254%20&autocompletePos=1#par26
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case against it.50 The obligation of fair and equal treatment is distinct from the requirement that 

each party be given an opportunity to present its case. The arbitrator must satisfy both 

requirements.51 

75. An arbitrator’s obligation to treat the parties “equally and fairly” incorporates the 

requirements of natural justice and procedural fairness, and in particular, the right to be heard 

and the right to an independent and impartial hearing.52 As the Court explained in Hercus v. 

Hercus in the context of an application to set aside a family arbitration award, the right to be 

heard demands that the parties know the case they are expected to meet: 

[75] It is settled law that the right to a fair hearing is an independent and 

unqualified right. Arbitrators must listen fairly to both sides, give parties a fair 

opportunity to contradict or correct prejudicial statements, not receive evidence 

from one party behind the back of the other and ensure that the parties know the 

case they have to meet. […]53 

76. A denial of procedural fairness or natural justice contrary to section 19 amounts to an 

excess of jurisdiction.54 A court has the authority to intervene pursuant to section 46(1)6 of the 

Act where a tribunal has exceeded its jurisdiction by making a decision that amounts to a denial 

of natural justice.55 Section 46(1)6 empowers the Court to set aside an award on the basis that 

“[t]he applicant was not treated equally and fairly, was not given an opportunity to present a case 

or to respond to another party’s case, or was not given proper notice of the arbitration or of the 

appointment of an arbitrator”.56  

 
50 Arbitration Act, s. 19.  
51 Lockman v. Rancourt, 2017 ONSC 2274 at paras. 22-23.  
52 Baffinland at para. 77.  
53 Hercus v. Hercus, [2001] O.J. No. 534 at para. 75 (Sup. Ct.).  
54 Université du Québec à Trois-Rivières v. Larocque, [1993] 1 S.C.R. 471 at para. 43 [Larocque].  
55 Webster v. Wendt, [2001] O.J. No. 622 at para. 62 (Sup. Ct.) [Webster].  
56 Arbitration Act, s. 46(1)6.  

https://www.ontario.ca/laws/statute/91a17#BK25#par19
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc2274/2017onsc2274.html?autocompleteStr=2017%20ONSC%202274&autocompletePos=1#par22
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1900/2022onsc1900.html?resultIndex=1#par77
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii162/1993canlii162.html?autocompleteStr=%5B1993%5D%201%20S.C.R.%20471&autocompletePos=1#par43
https://www.ontario.ca/laws/statute/91a17#BK54
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77. The standard of review under section 46(1)6 is whether the parties have been afforded the 

requisite level of procedural fairness.57 Such a determination must be made having regard to the 

context of the proceeding as a whole.58 If the court determines that the applicant was denied 

natural justice or procedural fairness, any resulting award must be set aside.59 

78. In determining whether an applicant was denied a fair hearing because the arbitrator 

failed to consider relevant evidence, the court must assess the significance of the rejected 

evidence to the issues under consideration. The Supreme Court of Canada in Université du 

Québec à Trois-Rivières v. Larocque held that an arbitrator’s rejection of evidence that is crucial 

to the fairness of the proceeding constitutes a denial of natural justice.60 In the context of an 

application to set aside an arbitration award pursuant to section 46 of the Act, the Court in 

Webster v. Wendt applied this principle to conclude that the arbitrator’s refusal to admit certain 

hearsay evidence which was material to the outcome of the case amounted to a denial of natural 

justice.61 

79. In reaching that conclusion, the court was guided by section 15(1) of the Statutory 

Powers Procedure Act (“SPPA”), which prescribes a lower evidentiary threshold for the 

admissibility of evidence in a tribunal hearing than in a court proceeding.62 Section 15 provides 

tribunals “wide powers concerning the admission of evidence”.63 Section 21 of the Act 

 
57 Baffinland at para. 80.  
58 Nasjjec v. Nuyork, 2015 ONSC 4978 at para. 40 [Nasjjec].  
59 Nasjjec at para. 41.   
60 Larocque at para. 47.   
61 Webster at paras. 67-70.  
62 Statutory Powers Procedure Act, R.S.O. 1990, c. S.22, s. 15(1).  
63 Connor Homes v. Director, 2021 ONSC 3195 at para. 47 (Div. Ct.), citing M.R. v. D.E., 2016 ONSC 

1542 at para. 21 (Div. Ct.).  

https://www.canlii.org/en/on/onsc/doc/2022/2022onsc1900/2022onsc1900.html?resultIndex=1#par80
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc4978/2015onsc4978.html?autocompleteStr=2015%20ONSC%204978&autocompletePos=1#par40
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc4978/2015onsc4978.html?autocompleteStr=2015%20ONSC%204978&autocompletePos=1#par41
https://www.canlii.org/en/ca/scc/doc/1993/1993canlii162/1993canlii162.html?autocompleteStr=%5B1993%5D%201%20S.C.R.%20471&autocompletePos=1#par47
https://www.ontario.ca/laws/statute/90s22#BK31
https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc3195/2021onsc3195.html?autocompleteStr=2021%20ONSC%203195%20&autocompletePos=1#par47
https://www.canlii.org/en/on/onscdc/doc/2016/2016onsc1542/2016onsc1542.html?autocompleteStr=2016%20ONSC%201542%20&autocompletePos=1#par21
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specifically provides that section 15 of the SPPA applies to arbitrations.64 An arbitrator therefore 

has wide latitude in determining the admissibility of evidence generally and is not bound by 

strict rules of evidence. In civil cases such as this, the rules of evidence may always be relaxed 

by consent of the parties.65 

80. In this case, the Arbitrator denied Mattamy the opportunity to file relevant evidence in 

response to an issue that the Arbitrator himself had raised, to Mattamy’s detriment. If the parties 

had raised the issue of when the Gross Receipts were to be considered “received” prior to the 

hearing (which they had not), it is uncontroverted that Mattamy would have led independent 

expert evidence on the proper application of accounting principles to revenue recognition on the 

sale of residential condominium units. Mattamy was not given that opportunity. In the context of 

a hearing that suddenly turned on this issue, evidence as to how and when revenues from the sale 

of units are to be recognised as Gross Receipts was crucial.  

81. The Handbook that Mattamy sought to adduce as supplementary evidence at the hearing 

was directly responsive to this issue. Section 402.9.5 of the Handbook indicates that revenue 

from the sale of residential condominium units is to be recognized at the time of interim closing 

and not at the time the units are sold.66 It is, and was, undisputed that interim closing had not 

occurred on Phase 2 prior to the Transfer Date. The Handbook’s application of ASPE principles 

also accords with how those principles were actually applied to Phase 2 in the audited financial 

statements.67 Notably, the Claimants consented to the filing of this evidence at the hearing.68 

 
64 Arbitration Act, s. 21.  
65 Industrial Acceptance Corp. Ltd. v. The Queen, [1953] 2 S.C.R. 273 at p. 291 [Cartwright J.].  
66 Affidavit of David George at para. 16, AR, Tab 2, p. 24.  
67 Further Supplementary Affidavit of David George at para. 7, AR, Tab 2, Exhibit “Q”, p. 278.  
68 Affidavit of David George at para. 20, AR, Tab 2, p. 25.  

https://www.ontario.ca/laws/statute/91a17#BK27#par21
https://www.canlii.org/en/ca/scc/doc/1953/1953canlii50/1953canlii50.html?autocompleteStr=%5B1953%5D%202%20S.C.R.%20273&autocompletePos=1#par291
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82. Notwithstanding the lack of any objection from UDPDI to the filing of the Handbook, the 

Arbitrator unilaterally struck all references to the Handbook from the June 23 Affidavit. No 

written reasons were provided.69  

83. The Arbitrator excluded this evidence without the benefit of formal submissions from the 

parties. Mattamy’s multiple requests to have the issue of admissibility determined by way of a 

formal motion were rejected. Mattamy had advised the Arbitrator in advance of the June 22 case 

conference that if UDPDI objected to the admissibility of the June 15 Affidavit, Mattamy would 

provide a motion record in support of its request.70 On June 24, 2022, the Arbitrator denied 

Mattamy’s request for a formal motion. In response, Mattamy suggested that its request for a 

motion be discussed at the case conference. The Arbitrator once again denied Mattamy’s request 

solely in the interest of expediency.71  

84. At the case conference, the Arbitrator summarily determined that portions of the June 23 

Affidavit, including all references to the Handbook, would be excluded.72 As a result, Mattamy 

was denied the opportunity to present a full case to respond to the issues raised for the first time 

by the Arbitrator at the hearing.  

85. The Arbitrator’s refusal to permit Mattamy to file the Handbook as evidence amounts to a 

denial of natural justice and a breach of procedural fairness. This evidence was not merely 

beneficial but crucial. The Arbitrator’s unilateral decision to exclude evidence which was 

dispositive to an issue that he himself had created was arbitrary and prejudicial. At a minimum, 

 
69 Affidavit of David George at para. 37, AR, Tab 2, p. 28.  
70 Email from M. Gottlieb to F. Newbould dated June 22, 2022, AR, Tab 2, Exhibit “O”, p. 268.  
71 Email from F. Newbould to M. Gottlieb dated June 24, 2022, AR, Tab 2, Exhibit “V”, p. 427.  
72 Affidavit of David George at para. 37, AR, Tab 2, p. 28.  
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Mattamy should have been given a fulsome opportunity to make formal submissions on the 

admissibility of this evidence. In these circumstances, judicial intervention is warranted to secure 

fair and equal treatment for the parties and preserve the integrity of the arbitral process.  

PART IV - ORDER REQUESTED 

86. The Applicant respectfully requests:  

(a) An Order setting aside the Award dated July 6, 2022 and directing a new hearing 

before a different arbitrator; and  

(b) The costs of this application.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 17th day of February, 2023. 
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY-LAWS 

 

Arbitration Act, 1991, S.O. 1991, c. 17 
 

Equality and fairness 

 

19(1) In an arbitration, the parties shall be treated equally and fairly.   

 

Idem 

 

(2) Each party shall be given an opportunity to present a case and to respond to the other parties’ 

cases.   

 

Setting aside award 

 

46 (1) On a party’s application, the court may set aside an award on any of the following 

grounds: 

 

1. A party entered into the arbitration agreement while under a legal incapacity. 

 

2. The arbitration agreement is invalid or has ceased to exist. 

 

3. The award deals with a dispute that the arbitration agreement does not cover or 

contains a decision on a matter that is beyond the scope of the agreement. 

 

4. The composition of the arbitral tribunal was not in accordance with the arbitration 

agreement or, if the agreement did not deal with that matter, was not in accordance with 

this Act. 

 

5. The subject-matter of the dispute is not capable of being the subject of arbitration 

under Ontario law. 

 

6. The applicant was not treated equally and fairly, was not given an opportunity to 

present a case or to respond to another party’s case, or was not given proper notice of the 

arbitration or of the appointment of an arbitrator. 

 

7. The procedures followed in the arbitration did not comply with this Act. 

 

8. An arbitrator has committed a corrupt or fraudulent act or there is a reasonable 

apprehension of bias. 

 

9. The award was obtained by fraud. 
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10. The award is a family arbitration award that is not enforceable under the Family Law 

Act.   

 

Evidence 

 

21 Sections 14, 15 and 16 (protection of witnesses, evidence at hearings, notice of facts and 

opinions) of the Statutory Powers Procedure Act apply to the arbitration, with necessary 

modifications.  

 

Statutory Powers Procedure Act, R.S.O. 1990, c. S.22 

 

Evidence 

15 (1) Subject to subsections (2) and (3), a tribunal may admit as evidence at a hearing, whether 

or not given or proven under oath or affirmation or admissible as evidence in a court, 

(a) any oral testimony; and 

(b) any document or other thing, 

relevant to the subject-matter of the proceeding and may act on such evidence, but the tribunal 

may exclude anything unduly repetitious. 
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CITATION: Urbancorp Toronto Management Inc., 2021 ONSC 8009 


COURT FILE NO.: CV-16-00011389-00CL 


DATE: 2021-12-29 


SUPERIOR COURT OF JUSTICE - ONTARIO 


RE: IN THE MATTER OF THE COMPANIES’ CREDITORS 


ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 


AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 


OF URBANCORP TORONTO MANAGEMENT INC., URBANCORP (ST. CLAIR 


VILLAGE) INC., URBANCORP (PATRICIA) INC., URBANCORP (MALLOW) 


INC., URBANCORP (LAWRENCE) INC., URBANCORP DOWNSVIEW PARK 


DEVELOPMENT INC., URBANCORP (952 QUEEN WEST) INC., KING 


RESIDENTIAL INC., URBANCORP 60 ST. CLAIR INC., HIGH RES. INC., 


BRIDGE ON KING INC. (Collectively the “Applicants”) 


 


 


BEFORE: Chief Justice G.B. Morawetz 


COUNSEL: Kenneth Kraft, for Guy Gissin, Foreign Representative of Urbancorp Inc. 


Jane Dietrich, Matthew Gotlieb, and Niklas Holmberg, for Mattamy (Downsview) 


Limited 


Robin Schwill and Rob Nicolls, for the Monitor 


HEARD: December 7, 2021 


ENDORSEMENT 


The Motion 


[1] KSV Restructuring Inc. (“KSV”), court-appointed Monitor (the “Monitor”) of the 


Applicants and the affiliated entities listed on Schedule “A” (collectively, the “CCAA Entities”, 


and each individually a “CCAA Entity”) brought this motion for an order: 


1. terminating the Sales Process in respect of the Downsview Interest (as defined 


in the Sales Process Order) in accordance with the terms of the Order dated June 


30, 2021 (the “Sales Process Order”); 


2. approving the sale transaction (the “Transaction”) contemplated by an 


agreement of purchase and sale (the “Sale Agreement”) between the Monitor 


(the “Vendor”), and Mattamy (Downsview) Limited (“Mattamy”) dated 



http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/
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November 17, 2021, and appended to the 49th Report of the Monitor dated 


November 17, 2021 (the “Report”), and vesting in Mattamy, Urbancorp 


Downsview Park Development Inc.’s (“Downsview”) right, title and interest in 


and to the assets described in the Sale Agreement (the “Purchased Assets”); 


3. deeming the DHI Facility (as defined in the Sales Process Order) to be fully and 


indefeasibly repaid; 


4. discharging and releasing the DHI Facility Charge (as defined in the Sales 


Process Order) and the UDPDI Administration Charge (the Charge granted as 


security for the administrative costs incurred in connection with the DHI 


Facility). 


[2] The Foreign Representative did not take issue with the Transaction itself with the exception 


of one point. The Foreign Representative requested a carveout in the Approval and Vesting Order 


preserving Downsview’s entitlement to any amounts awarded as part of an upcoming arbitration. 


Background 


[3] At the commencement of the CCAA proceedings, Downsview and Mattamy were required 


to make an equity injection in the Downsview Homes Inc. project (the “Project”) to secure 


construction financing for Phase 1 of the Project.  Downsview could not fund its portion of the 


required equity and Mattamy loaned Downsview the funds it required. 


[4] On June 15, 2016, an order approved a debtor-in-possession facility (the “DHI Facility”) 


in the amount of $8 million between Mattamy, as lender and Downsview, as borrower, as well as 


a charge in favour of Mattamy over Downsview’s property, assets and undertaking (the “DHI 


Interest”) to secure repayment of the amounts borrowed by Downsview. 


[5] On November 3, 2020, an amendment to the DHI Facility was court approved, which 


provided for a further secured advance by Mattamy to Downsview of approximately $6.5 million 


and an extension of the maturity date to February 3, 2021. 


[6] The current amount owing under the DHI Facility is approximately $10.1 million, plus 


interest and costs. 


[7] On January 25, 2021, the Foreign Representative served a motion requesting that the 


Monitor deliver a notice of arbitration to Mattamy in connection with certain aspects of the 


agreements related to the Project. 


[8] On February 11, 2021, the Monitor served a motion requesting approval of a sale process 


for the DHI Interest. 


[9] The decision in respect of both motions was released on June 30, 2021 (the “Downsview 


Decision”).  The Downsview Decision authorized and directed the Monitor to conduct a sale 
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process for the Purchased Assets (the “Sale Process”) and required that the arbitration (the 


“Arbitration”) requested by the Foreign Representative be initiated.   


[10] The Foreign Representative sought (i) leave to appeal the Sale Process Order; and (ii) a 


stay of the Sale Process pending such leave application. Both requests were denied by the Court 


of Appeal. 


[11] The Monitor carried out the Sale Process. Eight potential buyers executed a confidentiality 


agreement and were provided access to conduct due diligence. None of the parties that performed 


due diligence raised the issue of submitting two bids as a concern. 


[12] Letters of intent were to be submitted to the Monitor on October 29, 2021.  No letters of 


intent (each an “LOI”) were received by the Monitor by the deadline. 


[13] The Sale Process provides that if no LOIs are submitted the Monitor may bring a motion 


to terminate the Sale Process and convey the Purchased Assets to Mattamy. 


[14] The Monitor began negotiating the Sale Agreement with Mattamy. The key terms of the 


Sale Agreement include the following: 


(a) Purchased Assets:  the right, title and interest of Downsview in and to the 


common shares in Downsview Homes Inc., all cash held by Downsview, all 


contracts to which Downsview is a party which relate in any way to the Project 


and all related proceeds; 


(b) Purchase Price: $10.1 million plus Mattamy’s fees, costs and accruing interest 


to the date of Closing; and 


(c) Management Fees: Mattamy acknowledges and agrees that the entitlement of 


Downsview to the Management Fees remains unresolved, that Mattamy is not 


providing consideration to Downsview as a part of the Transaction and as such 


Downsview retains whatever rights it may have, if any, to recover such 


amounts. 


Position of the Parties 


[15] The Monitor is of the view that the Transaction is the best available in the circumstances 


and recommends court approval of the Transaction as contemplated pursuant to the Sale 


Agreement.  The Monitor’s conclusions are set out in Section 2.7 of the Report.  


[16] Section 36(3) of the CCAA provides a non-exhaustive list of factors the court should 


consider in determining whether to approve a sale of assets outside the ordinary course of business. 


Section 36(3) of the CCAA provides as follows: 


Factors to be considered - In deciding whether to grant the authorization, the 


court is to consider, among other things, 
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(a) whether the process leading to the proposed sale or disposition was 


reasonable in the circumstances; 


(b) whether the monitor approved the process leading to the proposed sale 


or disposition; 


(c) whether the monitor filed with the court a report stating that in their 


opinion the sale or disposition would be more beneficial to the creditors 


than a sale or disposition under a bankruptcy; 


(d) the extent to which the creditors were consulted; 


(e) the effects of the proposed sale or disposition on the creditors and other 


interested party; and 


(f) whether the consideration to be received for the assets is reasonable and 


fair, taking into account their market value. 


[17] The Monitor submits that when a court is asked to approve a sale process and transaction 


in a receivership context, the court is to consider the following principles (collectively, the 


“Soundair Principles”): 


(a) whether the party made a sufficient effort to obtain the best price 


and to not acted improvidently; 


(b) the interests of all parties; 


(c) the efficacy and integrity of the process by which the party obtained 


offers; and 


(d) whether the working out of the process was unfair. 


(See: Royal Bank of Canada v. Soundair Corp. (1991) 4 O.R. (3rd) 1 (C.A.), at para 


16 (“Soundair”). 


[18] The Monitor further contends that the section 36 CCAA factors largely overlap with the 


Soundair principles.  Furthermore, absent clear evidence that a proposed sale is improvident or 


that there was an abuse of process, a court is to grant deference to the recommendation of its officer 


to sell a debtor’s assets. Counsel to the Monitor submits that only in exceptional circumstances 


should a court intervene and proceed contrary to the recommendation of its officer, in this case, 


the Monitor. This is true for both receivers selling assets on behalf of debtors and sale processes 


approved by monitors under the CCAA.  (See Soundair, supra at para 21; Marchant Realty 


Partners Inc. v. 2407553 Ontario Inc., 2021 ONCA 375, at para 19; Re Eddie Bauer of Canada 


Inc. (2009), 57 CBR (5th) 241 at para 22; and Re AbitibiBowater Inc., 2010 QCCS 1742 at paras 


69 – 72). 
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[19] The Monitor submits that each of the Soundair principles and the applicable section 36 


CCAA factors have been satisfied and that the Transaction should be approved. 


[20] The Monitor opposes the position of the Foreign Representative, noting that it makes no 


commercial sense and is unreasonable in the circumstances.  The assets being sold to Mattamy 


include Downsview’s rights under the relevant agreements and such rights necessarily include any 


benefits flowing from a favourable interpretation of the agreements determined in the Arbitration.  


The Monitor contends that preserving an interest of the seller in the agreements would be contrary 


to the terms of the Sale Process. 


[21] The Monitor further contends that the Sale Process contemplated conveying the DHI 


Interest to Mattamy in full satisfaction of all obligations of Downsview owing to Mattamy if no 


LOIs were submitted.  It did not contemplate preserving Downsview’s rights under certain 


agreements pending the outcome of the Arbitration and that the Foreign Representative’s requested 


carveout fundamentally alters the nature of the Transaction and deprives Mattamy of the benefits 


of its foreclosure rights. 


[22] The Monitor concluded in its Report the fact that no LOIs were submitted reflects that the 


potential return does not justify the cost, time and risk associated with acquiring the Downsview 


Interest.  Further, the lack of interest illustrates that the outcome of the Arbitration is irrelevant.  


[23] The Monitor further submits that the Foreign Representative cannot relitigate the Sale 


Process Order as this court and the Court of Appeal for Ontario rejected its arguments. 


[24] The position of the Monitor is supported by Mattamy.  


[25] Mattamy submits that the Downsview Decision imposed no reservation, restriction or 


carveout related to the Arbitration. Further, the Arbitration was disclosed to potential bidders, who 


were asked to provide LOIs on two bases (both Mattamy being successful and unsuccessful on the 


Arbitration). However, the Downsview Interest, including any interest in the outcome of the 


Arbitration was to be conveyed free and clear of any restrictions.   


[26] Mattamy submits that Downsview does not have any “residual rights” to value in DHI.  


Pursuant to the Sale Process, the ultimate purchaser identified by the Sale Process was to acquire 


all of Downsview’s interest in the project including the shares of DHI and the relevant project 


agreements.  The value flowing from the Agreements is a significant part of what Mattamy is to 


acquire when it acquires the Purchased Assets; and the Foreign Representative’s request that the 


court carveout those very interests renders the Purchased Assets worthless. 


[27] The Foreign Representative does not take issue with the Transaction itself , but requests 


that any order approving the Transaction should expressly preserve the rights of Downsview, and 


the corresponding liability of Mattamy, for the amounts of any award made in the Arbitration in 


favour of Downsview. 


[28] From the standpoint of the Foreign Representative, the Downsview Decision required the 


Monitor to either initiate the arbitration or assign the right to arbitrate to the Foreign 
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Representative. The Monitor ended up assigning the arbitration rights to the Foreign 


Representative and the Arbitration is scheduled to take place in early February 2022. 


[29] The Foreign Representative submits that the distribution waterfall shows that if the position 


of the Foreign Representative asserted in the Arbitration is upheld then there would be positive 


value to the Downsview interest. 


[30] The Foreign Representative also submits that the Sale Process expressly contemplated 


preserving the rights of Downsview by virtue of the requirement that bids be submitted on two 


bases. 


[31] The Foreign Representative submits that to approve the Transaction without the proposed 


carveout would render the arbitration moot as Mattamy would own the Downsview interest in its 


entirety. 


[32] Counsel to the Foreign Representative submitted that the court should exercise its 


discretion to insist upon the carveout and the determination of the issue in the Arbitration. The 


Downsview Decision set in motion a process to determine the value of the Downsview interest, if 


any. This requires that any approval of the Transaction expressly preserve Downsview’s residual 


rights to any value that may be determined in the Arbitration. 


Analysis 


[33] In my view, the objections raised by the Foreign Representative have no merit. The 


submissions of the Monitor and Mattamy are a complete answer to the submissions made by the 


Foreign Representative.   


[34] The Sale Process Order was unsuccessfully challenged by the Foreign Representative. 


[35] The Monitor embarked on a Sale Process as provided for in the Sale Process Order. 


[36] No LOIs were received.  In accordance with the Sale Process Order, if no bids were 


received, the termination of the Sale Process and a transaction with Mattamy were specifically 


contemplated. 


[37] The evidence of the Monitor in its Report and summarized in its factum establishes that all 


Mattamy acceptable buyers were given a reasonable opportunity to review the opportunity, 


conduct diligence and make an offer.  Mattamy also confirmed that it was prepared to renegotiate 


the agreements which address the economics of the Project (as required by the Sale Process).  None 


of the Mattamy acceptable buyers who performed due diligence raised the issue of submitting two 


offers as a concern. 


[38] The Report goes on to state in s. 2.7(1)(h) that the market having been canvassed in 


accordance with the Sale Process Order, it is apparent that the prospective purchasers do not 


believe the potential return on the Downsview Interest justifies the cost of repaying the DHI 


Facility.  
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[39] The Sale Process contemplated preserving the rights of Downsview by virtue of the 


requirement that bids be submitted on two bases. However, this only becomes relevant if there is 


value in the joint venture.  In this case, the market has spoken.  The market values the joint venture, 


after taking into account the liabilities, at zero - regardless of the outcome of the Arbitration. As 


such, there is no value to preserve for Downsview. 


[40] The Foreign Representative urged this court to exercise its discretion and insert the 


requested carveout.  In my view, this would have the effect of overriding the approved Sale 


Process. In other words, the Foreign Representative is attempting to achieve a result that is contrary 


to the Downsview Decision, to which the Court of Appeal for Ontario denied leave to appeal. This 


is not an appropriate case in which to exercise such discretion.  


[41] I see no supportable basis on which to disregard or disagree with the recommendations of 


the Monitor. I accept the recommendations of the Monitor, as these recommendations take into 


account the s. 36(3) CCAA factors as well as the Soundair principles. The Sales Process is 


terminated. The Transaction is approved. The DHI Facility is deemed to be fully repaid and the 


DHI Facility Charge and the UDPDI Administration Charge are discharged and released. 


[42] The request of the Foreign Representative to grant approval of the Transaction while 


expressly preserving Downsview’s residual rights to any value that may be determined in the 


Arbitration is denied. 


[43] In the result, the motion of the Monitor is granted. 


 


 


 


 
Chief Justice G.B. Morawetz 


Date: December 29, 2021 
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MATTAMY (DOWNSVIEW) LIMITED 


 
 


Applicant 
 


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE  
COURT APPOINTED MONITOR  OF URBANCORP DOWNSVIEW PARK 


DEVELOPMENT INC. PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT 
ACT R.S.C. 1985, C. C-36. AS AMENDED, GUY GISSIN, IN HIS CAPACITY AS THE 


APPOINTED FUNCTIONARY AND FOREIGN REPRESENTATIVE OF URBANCORP INC. 
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APPLICATION UNDER RULE 14.05(2) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 
194, and Section 46 of the Arbitration Act 1991, S.O. 1991, c. 17  


 
AFFIDAVIT OF DAVID GEORGE 


I, David George, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 


SAY: 


1. I am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On 


behalf of Mattamy (Downsview) Limited (“Mattamy”), I was involved in the underlying 


Arbitration and attended the hearing of the Arbitration on June 3, 2022. I swore four affidavits 


for the Arbitration on May 6, 2022, May 20, 2022, June 15, 2022 and June 23, 2022. I confirm 
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that my previous affidavits remain true and accurate and I adopt them for the purposes of this 


Application.   


2. The record that was before the Honourable Frank Newbould (the “Arbitrator”) is 


included in a .Zip folder attached as Exhibit “A”. An index of the evidentiary record before the 


Arbitrator is attached as Exhibit “B” and is also included in the .Zip folder.  


The Agreement 


3. Mattamy and the Respondent, Urbancorp Downsview Park Development Inc. 


(“UDPDI”), entered into an Amended and Re-stated Co-Ownership Agreement dated July 30, 


2013 (the “Agreement”). A copy of the Agreement is attached as Exhibit “C”. 


4. The Agreement provides for the potential payment of consulting fees to UDPDI pursuant 


to the requirements and terms of the Agreement. Consulting fees were to be paid as a percentage 


of “Gross Receipts” received in connection with the sale of residential condominium units and as 


defined in the Agreement.  


5. “Gross Receipts” are defined in the Agreement as follows: 


"Gross Receipts" means all cash revenues for any Accounting Period as 


determined in accordance with ASPE, including without limitation, 


proceeds from sale of all or any part of the Project Property (other than any 


sale under the Purchase Agreement), recoveries from front-ending of 


development charges items, revenues of a capital nature and proceeds from 


any financing derived by or on behalf of the Co-Owners from the ownership 


and operation of the Project Property and including: (1) all revenues 


received from the sale of residential dwelling units, parking units or storage 


units forming part of the Project; and (2) all rentals or other moneys earned 


or received from the leasing of or dealing with the Project Property pursuant 


to any lease, if applicable, including all amounts resulting from the 


operation of maintenance, escalation, participation and overage clauses; 


provided however, that the following items of Gross Receipts shall be 
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included on a cash basis: (1) all amounts earned or received as recovery of 
expenses or for services provided to any tenants or other Person with whom 
the Co-Owners shall have an arrangement in respect of the Project Property; 
(2) available insurance proceeds received with respect to the Project 
Property (except to the extent that such proceeds are used to rectify or 
correct the damage caused by an insured peril); (3) moneys received as a 
result of expropriation or moneys received in contemplation thereof; and (4) 
the sale of all or any part of the Project Property (other than any sale under 
the Purchase Agreement), other than residential dwelling units, if 
applicable. 


6. On December 31, 2021, for good and valuable consideration, the Monitor transferred to 


Mattamy all of UDPDI’s interests in the project and all rights and obligations under the 


Agreement, thereby removing UDPDI as a Co-Owner under the Agreement (the “Transfer 


Date”). 


7. After the Transfer Date, the Monitor and UDPDI (together, the “Claimants”), continued 


to take the position that UDPDI remained entitled to the payment of consulting fees on Gross 


Receipts received after the Transfer Date. Mattamy disagreed.  


The Arbitration 


8. On March 23, 2022, UDPDI delivered a Notice of Request to Arbitrate, which is attached 


as Exhibit “D”. 


9. On April 5, 2022, Mattamy delivered a Statement of Defence, which is attached as 


Exhibit “E”. 


10. The parties subsequently executed an arbitration agreement with the Arbitrator, which is 


attached as Exhibit “F”. 
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The June 3 Hearing 


11.  I attended the June 3, 2022 arbitration hearing. During the hearing, the Arbitrator raised 


new issues respecting when Gross Receipts from the sale of residential condominium units are to 


be considered received under the Agreement. Specifically, the Arbitrator asked: 


(a) What ASPE accounting principles require for the sale of residential condominium 


units; 


(b) How the auditors on the project accounted for the sale of residential condominium 


units; and 


(c) The closing status for Block A and P units, including dates of actual and 


anticipated closings. 


12. Before the Arbitrator raised these new issues at the hearing, there was no dispute between 


the parties as to when Gross Receipts were to be considered received. None of the parties took 


the position that Gross Receipts for Phase 2 (Block A and P units) had been received prior to the 


Transfer Date. The Claimants did not take the position in any of its materials before the 


Arbitrator that Gross Receipts for Phase 2 had already been received. The Claimant’s Notice of 


Request to Arbitrate specifically stated that those Gross Receipts were “expected” to be received 


in the future: 


[9] Phase 2 of the Project is almost complete with Gross Receipts for Phase 
2 expected to total $305,858,775 in accordance with Mattamy’s calculation 


13. If the Claimants had taken the position that Gross Receipts for the sale of Phase 2 units 


had been received prior to the Transfer Date, Mattamy would have taken an entirely different 


23







-5- 
< 


 


approach to the Arbitration—it would have made different arguments, lead different evidence, 


conducted cross-examinations differently and considered obtaining expert evidence from an 


accountant specializing in the application of ASPE accounting principles to the sale of residential 


condominium units.  


14. There was no evidence in the record respecting the new issues raised by the Arbitrator. 


The Arbitrator adjourned the hearing and directed the parties to deliver supplementary evidence 


on the issues he raised for the first time at the hearing.  


The June 15 Affidavit 


15. On June 15, 2022, I swore a Further Supplementary Affidavit (the “June 15 Affidavit”). 


A copy of the June 15 Affidavit with exhibits is attached as Exhibit “G”. 


16. Among other things, my June 15 Affidavit attached relevant portions of ASPE as well as 


a handbook published by the Real Property Association of Canada (“REALPAC”) entitled 


“Recommended Accounting Practices for Real Estate Investment and Development Entities 


Reporting in Accordance with ASPE” (the “Handbook”). The Handbook gives specific guidance 


on how ASPE is to be applied to condominium units: 


402.9.5.     In Canada, the accounting for the sale of condominium units 
demonstrates the practical application of the requirements for significant 
acts of performance to be completed before revenue is recorded. Typically, 
a unit purchaser arranges to make the purchase and occupy the unit long 
before it is legally possible to obtain title because the declaration of the 
condominium corporation has not been registered. The date the declaration 
is registered is referred to as the date of final closing. However, unless there 
is reason to believe that the declaration would not ultimately be obtained, 
the sale is recorded once the purchaser has paid all amounts due on the 
interim closing, has undertaken to assume a mortgage for the balance of the 
purchase price, has the right to occupy the premises and has received an 
undertaking from the developer to be assigned title in due course. 
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17. The full Handbook excerpt included in my June 15 Affidavit is attached to this affidavit 


as Exhibit “H”. 


18. On June 15, 2022, Mattamy’s counsel provided the June 15 Affidavit to counsel for the 


Claimants. A copy of that email is attached as Exhibit “I”.  


19. On June 15, 2022, Mattamy’s counsel provided an update to the Arbitrator, advising that 


Mattamy had provided the June 15 Affidavit to counsel to the Claimants. A copy of that email is 


attached as Exhibit “J”. 


20. On June 17, 2022, counsel to the Claimants provided comments on the June 15 Affidavit 


and suggested deletions necessary to make the June 15 Affidavit an “agreed statement of facts”. 


Counsel to the Claimants did not object to the inclusion of excerpts from the Handbook. A copy 


of the June 17 email and enclosure are attached as Exhibit “K”. 


21. On June 17, 2022, counsel to Mattamy provided the Arbitrator with an update, advising 


that “counsel are discussing the affidavit and we anticipate being back to you early as possible 


next week.” A copy of that email is attached as Exhibit “L”. 


22. I am advised by counsel that, on June 20, 2022, there was a call between counsel to 


discuss the comments provided by Claimants on the June 15 Affidavit. Following the call, 


counsel exchanged emails on June 21 and 22, 2022 respecting the June 15 Affidavit, which are 


attached as Exhibit “M”. 


23. On June 22, 2022, counsel to Mattamy provided the Arbitrator with a further update and 


advised him that the Claimants were objecting to the filing of the June 15 Affidavit. Counsel for 
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Mattamy requested a case conference to “discuss next steps”. A copy of that email is attached as 


Exhibit “N”.  


24. A case conference with the Arbitrator was scheduled for June 27, 2022. 


25. On June 22, 2022, the Arbitrator requested to review the June 15 Affidavit in advance of 


the case conference. Counsel for Mattamy agreed that it would be appropriate for the Arbitrator 


to review the affidavit. Counsel for Mattamy advised that “[i]f there is a maintained objection to 


the affidavit being admitted in this arbitration, we will provide a motion record to support the 


request”. A copy of that email exchange is attached as Exhibit “O”. 


26. On the same day, counsel to the Claimants agreed that they had no issue with the 


Arbitrator being provided with a copy of the June 15 Affidavit and proposed to also send the 


Arbitrator the Claimants’ “mark-up” of the affidavit. A copy of that email is attached as Exhibit 


“P”.  


The June 23 Affidavit 


27. On June 23, 2022, I swore a revised Further Supplementary Affidavit accepting some of 


the Claimant’s proposed changes (the “June 23 Affidavit”). A copy of the June 23 Affidavit is 


attached as Exhibit “Q”.  


28. On June 23, 2022, counsel to Mattamy sent a copy of the June 23 Affidavit to the 


Arbitrator. A copy of that email is attached as Exhibit “R”. 


29. On June 23, 2022, counsel to the Claimants sent a copy of their mark-up of the June 23 


Affidavit to the Arbitrator. A copy of that email and enclosure is attached as Exhibit “S”.  
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30. On June 24, 2022, the Arbitrator wrote to counsel: “I am prepared to rule on what be 


adduced by Mattamy. Do either have submissions to make before I do so? I see no point in a 


formal motion.” A copy of that email is attached as Exhibit “T”. 


31. On the same day, counsel to Mattamy responded: 


Yes, we will have submissions to make. I understood we had the case 
conference on Monday to discuss next steps about this.  


It is important that we have the opportunity to ensure there is 
evidence/agreement on what was agreed to at the hearing and make 
submissions. I would respectfully suggest that we leave it to Monday to 
discuss how that will be done.  


32. A copy of that email is attached as Exhibit “U”. 


33. The Arbitrator responded: “I want this over and not drag on. If there are submissions to 


be made, I see no reason why they cannot be made on Monday.” A copy of that email is attached 


as Exhibit “V”. 


34. Later that day, after having been advised by the Arbitrator that he expected oral 


submissions at the June 27 case conference, counsel to Mattamy advised that they intended to 


deliver an Aide Memoire in advance of the case conference. A copy of that email chain is 


attached as Exhibit “W”. 


35. On June 27, 2022, counsel for Mattamy delivered an Aide Memoire by email. A copy of 


that email and enclosure is attached as Exhibit “X”.  


36. The case conference was held by Zoom on June 27 at 4:00pm. I did not attend the case 


conference.  
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37. I am advised by Tom Macintosh Zheng, a lawyer at Lax O’Sullivan Lisus Gottlieb LLP 


who was in attendance at the case conference, that the Arbitrator orally ruled on which portions 


of the June 23 Affidavit would be allowed into evidence. Among other deletions, the Arbitrator 


struck any reference to the Handbook from the June 23 Affidavit. The Arbitrator did not provide 


written reasons for his rulings and I am advised by Mr. Zheng that he disregarded the fact that 


the Claimants did not object to the inclusion of the Handbook in evidence stating that, despite the 


consent of the Claimants, he had a “mind of his own”. 


38. One June 30, 2022, counsel for Mattamy delivered to the Arbitrator an amended June 23 


Affidavit removing the portions of my June 23 Affidavit struck by the Arbitrator. A blackline 


comparison was provided as well as brief supplementary submissions respecting the new 


evidence. That email with enclosures is attached as Exhibit “Y”. 


39. On July 5, 2022, counsel to the Claimants delivered supplementary responding 


submissions. That email with enclosure is attached as Exhibit “Z”. 


40. On July 6, 2022, the Arbitrator released his award. With respect to when Gross Receipts 


are to be considered received under the Agreement, the Arbitrator held: 


[18] I interpret the definition of Gross Receipts to not require that cash has 
actually been received before being included in Gross Receipts. I agree with 
Urbancorp that for the purposes of the Co-Ownership Agreement, revenues 
to determine Urbancorp's entitlement to its 1.5% consulting fee are to be 
treated as received when the units are sold, not when the sale proceeds are 
actually collected. 


41. A copy of the award is attached as Exhibit “AA”. 
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SWORN by David George at the City of
Torontoo in the Province of Ontario, before me
on October 3,2022 in accordance with
O. Reg. 431/20, Administering Oath or
Declaration Rernotely.


lssloner Affidavits
(or as may be)


NIKLAS HOLMBERG


DAVID GEORGE
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 


 


    


  





          


    


  
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 


           


      


  


     





  


    
       
      


     


            
             
          
     


             
              
           


            
                
               
            


            
      


            
              
         


         
             
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  


 


 





  


           
             
     


              
           
  


              
           


          
            
    


                 
              
                
              


          


          
             
             
   


           


         
          
          
              
               
         


         


          


         
         
          
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  


 


          
      


             
            
             
            
          


           


         


                
       


         



              
             
  


         


                
            



              
           
                
      


          


          


         
    


          


        
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  


 


 


           
 


   


            
              
             
             


    


           
             
        
            


     


      


  


          
           
           
          
          


   


        


 


            
             
               
             
              
              
                 
              
    
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  


 


  


          
                
             
            
        


 


           


    
    


 


  


   


             
              
                 
   


  


             
            
  


  


            
                
         


    


         


             
       


           


      
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  


 


    


             
             
                
     


    


              
              
              
             
          


               
               
              
                
            
             
               
                 
                


              
         


    


          
               
             
             
               
             
               
          


 


   


 


           
               
              
      
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  


 


    


             
         


         


    


              
     


          


              
          
           
           


            
         


     


             
         


    


          


     
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                 
         
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  


 


         
              
    


             
             
        


             
          
          


            
          


              
             
            
     


              
            
             
             
          


           
     


             
                 
             
             
                
                
                
                 
              
             
                
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  


 


 


 


      


               
   


               
     


              
           
           
           


      


               
   


              
          
             
        


            
            
            
            
            
      


            
           
            
            
               
            
          
           
           



               
          
          
       
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 
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 
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 


          
              
  


 
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    


            
                    
              
               
             
              
           
            
             
           
         
            
                
            
 


 





 


            
               
           
  


    
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  


 


  
    
   


   
  
  





         


     
   
   


   
  
 


    


  
   
    
  
   


  
 


         


    
       
   


  
 


             
                  
                  
               
                
              
              
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  


 


           
  


               
           


   


             
             
              
             
               
 


   


             
             



 


           
             
                
               

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



















 


  


Noah Goldstein
Managing Director
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  


 


 


 


      


             
    


             
    


           
    


      


            
     


       


       


           


           
              


       


             
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  


 


 


 



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Tor#: 10380142.8


Court File No. CV-16-11389-00CL


THE HONOURABLE 


CHIEF JUSTICE GEOFFREY B. 


MORAWETZ


)


)


)


WEDNESDAY, THE 29th


DAY OF DECEMBER, 2021


COMPANIES' CREDITORS 
ARRANGEMENT ACT


THIS MOTION, made by KSV Restructuring Inc. (formerly KSV Kofman Inc.) in its 


capacity as the Court-appointed Monitor the Applicants and the 


affiliated (


) for an order approving the sale transaction (the 


Monitor, as vendor, and Mattamy (Downsview) Limited, as


purchaser 17, 2021 and appended to the Forty-Ninth 


Report of the Monitor dated November 17, 2021 , and vesting in the 


Purchaser, Urbancorp right, title and 
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interest in and to the Purchased Assets (as defined in the Sale Agreement), was heard 


on December 7, 2021 by judicial videoconference via Zoom due to the COVID-19 


pandemic. 


ON READING the Report and on hearing the submissions of counsel for the 


Monitor, counsel for the Purchaser, counsel to the Foreign Representative, and no one 


appearing for any other person on the service list, although properly served: 


1. THIS COURT ORDERS that the time for service of the Notice of Motion and the 


Motion Record in support of this Motion and the Report is hereby abridged and 


validated so that this Motion is properly returnable today and hereby dispenses 


with further service thereof. 


2. THIS COURT ORDERS AND DECLARES that unless otherwise indicated herein, 


capitalized words and terms have the meanings given to them in the Sale 


Agreement. 


3. THIS COURT ORDERS AND DECLARES that the Sale Process in respect of the 


Downsview Interest, as defined and approved pursuant to the Order of the 


Honourable Chief Justice Morawetz dated June 30, 2021 


be and is hereby terminated. 


4. THIS COURT ORDERS AND DECLARES that the Transaction is hereby 


approved, and the execution of the Sale Agreement by the Monitor for and on 


behalf of Downsview is hereby authorized and approved, with such minor 


amendments as the Monitor may deem necessary.  The Monitor is hereby 


authorized and directed to take such additional steps and execute such additional 


documents as may be necessary or desirable for the completion of the Transaction 


and for the conveyance of the Purchased Assets to the Purchaser. 


5. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor


certificate to the Purchaser substantially in the form attached as Schedule  


 of s right, title and interest in 


and to the Purchased Assets shall vest absolutely in the Purchaser, free and clear 
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of and from any and all security interests (whether contractual, statutory, or 


otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, 


statutory, or otherwise), liens, executions, levies, charges, or other financial or 


monetary claims, whether or not they have attached or been perfected, registered 


including, without limiting the generality of the foregoing:  (i) any encumbrances or 


charges created by any Order in these proceedings; and (ii) all charges, security 


interests or claims evidenced by registrations pursuant to the Personal Property 


Security Act (Ontario) or any other personal property registry system; (all of which 


) and, for greater certainty, this 


Court orders that all of the Encumbrances affecting or relating to the Purchased 


Assets are hereby expunged and discharged as against the Purchased Assets. 


6. THIS COURT ORDERS AND DECLARES that conditional and with effect upon 


the credit facility in the amount of 


 available to Downsview by the 


Purchaser pursuant to the terms of a single advance credit facility term sheet as 


approved by Order of this Court dated June 15, 2016 , and as 


amended by further Order of this Court dated November 9, 2020 


 shall be deemed to be fully and indefeasibly repaid.


7. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy 


of the Monitor  


8. THIS COURT ORDERS that, notwithstanding: 


a) the pendency of these proceedings; 


b) any applications for a bankruptcy order now or hereafter issued pursuant to 
the Bankruptcy and Insolvency Act (Canada) in respect of Downsview and 
any bankruptcy order issued pursuant to any such applications; and 


c) any assignment in bankruptcy made in respect of Downsview; 


d) the vesting of the Purchased Assets in the Purchaser pursuant to this Order 
shall be binding on any trustee in bankruptcy that may be appointed in 


173







 


 
Tor#: 10380142.8 


respect of Downsview and shall not be void or voidable by creditors of 
Downsview, nor shall it constitute nor be deemed to be a fraudulent 
preference, assignment, fraudulent conveyance, transfer at undervalue, or 
other reviewable transaction under the Bankruptcy and Insolvency Act 
(Canada) or any other applicable federal or provincial legislation, nor shall 
it constitute oppressive or unfairly prejudicial conduct pursuant to any 
applicable federal or provincial legislation. 


9. THIS COURT ORDERS that this Order is made without prejudice to any 


procedural or substantive right or position of UTMI with respect to its claim for 


entitlement to the Management Fees (as defined in the Report). 


10. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 


regulatory or administrative body having jurisdiction in Canada or in the United 


States to give effect to this Order and to assist the Monitor and its agents in 


carrying out the terms of this Order.  All courts, tribunals, regulatory and 


administrative bodies are hereby respectfully requested to make such orders and 


to provide such assistance to the Monitor, as an officer of this Court, as may be 


necessary or desirable to give effect to this Order or to assist the Monitor and its 


agents in carrying out the terms of this Order. 


 


 


 
Chief Justice G.B. Morawetz 
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The Honourable Frank J.C. Newbould, Q.C.


IN THE MATTER OF AN ARBITRATION


BETWEEN


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
couRT AppoINTED MONITOR (THE .,MONITOR") OF
URBANCORP DOWNSVIEW PARK DEVELOPMENT INC.
("UDPDI") AND URBANCORP TORONTO MANAGEMENT
INC. ("UTMI") PURSUANT TO THE COM?ANIES' CREDITORS
ARRANGEMENTICZ, R.S.C. I985, C.C.36, AS AMENDED


-and-


GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED
FUNCTIONARY AND FOREIGN REPRESENTATIVE OF
URBANCORP INC. ("UCI") By ORDER OF THE DISTRICT
COURT IN TEL AVIV-YAFO, ISRAEL (THE "ISRAELI
FUNCTIONARY")


Claimants
-and-


MATTAMY (DOWNSVIEW) LIMITED and DOWNSVIEW HOMES INC.


Respondents


TERMS OF APPOINTMENT OF
THE HON. FRANK J.C. NEWBOULD' Q.C. AS ARBITRATOR


1. Agreement to Arbitrate Dispute


The parties have agreed to appoint the Honourable Frank J.c. Newbould e.C. of
Newbould Dispute Resolution Inc. (the "Arbitrator") to serve as sole arbitrator of their
dispute.


2. Conduct of the Arbitration


2.1 All adjudicative functions will be performed personally, exclusively and confidentially
by the Arbitrator. The Arbitrator has agreed to act as sole arbitrator of the parties' dispute
and confirms that he is able to act independently and impartially in this matter.


Newbould Dispute Resolution Inc.
Bay Adelaide Centre, 933 Bay Street, Suite 9oo, Toronto, ON M5H zRz
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2.2 The Arbitrator is not aware of any circumstances that may give rise to a reasonable
apprehension of bias or a conflict of interest. Each of the parties waive any right to
challenge the independence or impartiality of the Arbitrator or the validity or
enforceability of any award, order or ruling made by the Arbitrator in respect of this
arbitration on any other circumstance known to the parties or their counsel prior to the
execution of these Terms of Appointment.


2.3 Any notes, records, or statements of the Arbitrator while sitting as arbitrator shall be
confidential and protected from disclosure for all purposes. Further, unless the parties
agree otherwise, all documents, transcripts and other materials and information disclosed
during the arbitration will be held in confidence and used only for the purposes of the
arbitration.


2.4 The arbitration shall be conducted in accordance with the agreement of the parties, and
any mandatory requirements prescribed by law. The parties shall advise the Arbitrator as


to the matters on which they have agreed respecting the conduct of the Arbitration. The
Arbitrator shall provide directions, initially and from time to time, as to procedural
matters on which the parties are not in agreement.


2.5 The Arbitrator will have all of the powers of a Superior Court Judge under the Ontario
Courts of Justice Act unless otherwise agreed by the parties.


2.6 The arbitration may be administered with the assistance of an Arbitrator's assistant from
Arhitration Place. This will be discussed in advance of the hearing.


3. Section 3.1 Final Decision


The award of the Arbitrator shall be final and binding and shall be the sole and exclusive
remedy between the Parties regarding any claims presented to the Arbitrator (the "Award").
Judgment upon the Award rendered by the Arbitrator may be enforced by any court having
jurisdiction.


4. Financial Terms


4.1 The Arbitrator's fees and accounts shall be paid equally by each party to the arbitration.
The parties, however, are jointly and severally liable to the Arbitrator for the satisfaction
of all financial terms set out in these Terms of Appointment.


4.2 The Arbitrator's Fees, expenses and deposits shall be paid to Newbould Dispute
Resolution Inc.


4.3 The Arbitrator shall be compensated at a daily rate of $9,000 plus applicable taxes for
scheduled hearing days and at an hourly rate of$850 plus applicable taxes for preparatory
work and award writing.


Newbould Dispute Resolution Inc.
BayAdelaide Centre, S33 Bay Street, Suite 9oo, Toronto, ON M5H zRz
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4 .4 The Arbitrator's hourly rate shall be held until December 3 I , 2022, after which time the
Arbitrator shall be entitled to review and adjust the hourly rate in respect of work done
thereafter, with reasonable notice to the parties.


4.5 An initial deposit of 545,000 is payable at this time to secure payment of fees and
disbursements, to be paid by the Monitor as to one-half and by the Respondents as to one-
half to Newbould Dispute Resolution Inc.


4.6 Further deposits may be required on at least l4-days' notice to the parties. Any such
deposit shall be based on a reasonable estimate of the time required by the Arbitrator to
prepare for the next stage of the proceeding, or to complete the matter if it is approaching
completion.


4.7 All deposits shall be applied on account of the Arbitrator's fees and expenses, as rendered.
Deposits held by the Arbitrator shall not accrue any interest, and any unused deposits held
by the Arbitrator at the conclusion of the arbitration shall be returned to the parties, in the
proportions received from the parties.


4.8 The deposit requirements outlined above may be satisfied by one or more parties on behalf
of the other party (or parties) subject to any costs award which the Arbitrator may make
at the conclusion of the Arbitration.


4.9 The parties shall be responsible for payment of the Arbitrator's reasonable disbursements
and other out-of-pocket expenses incurred in connection with this arbitration, including
all applicable taxes. The Arbitrator may invoice the parties for such disbursements and
expenses on an as-needed basis.


4.10 The parties shall be responsible for arranging and paying for all necessary hearing room
facilities and ancillary services, including all technology, videoconferencing equipment,
translation services (where necessary), reporting, and transcripts.


4.1 I This agreement is without prejudice to any existing right of any of the parties to claim an
award for reimbursement by the other parties of all or any part of the amounts paid
pursuant to this agreement.


4.12 The Arbitrator may retain administrative or legal assistance, including the services of an
arbitral tribunal secretary and, subject to the consent and agreement of the parties, such
assistance will be paid for by the parties.


4.13 The Arbitrator's remuneration and expenses must be paid in full before the delivery to the
Parties of a final award. If any deposit is not paid as required by this agreement or an
invoice unpaid, the Arbitrator may suspend work until the payment as required is made.


Newbould Dispute Resolution Inc.
BayAdelaide Centre,333 Bay Street, Suite 9oo, Toronto, ON M5H zRz
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4.14 Hearing days are reseryed by the Arbitrator once agreed upon by Counsel and the
Arbitrator. In the event of cancellation of any hearing days on 60 to 3l days before the
hearing date, a cancellation fee equal to 50Vo of the value of the reserved hearing time
shall be paid. Ifsuch days are cancelled on less than 31 days'notice, a cancellation fee of
100% of the value of the reserved hearing time shall be paid.


4.15If the Arbitrator is able to refill his diary with new ADR commitments for the dates
otherwise cancelled or postponed, the parties shall be given credit for those new
commitments against the sums which would otherwise be payable as set out above.
Depending on the circumstances of the adjournment or cancellation of any hearing days,
the Arbitrator may in its absolute discretion reduce or cancel the amount of any
cancellation fee which may otherwise be payable.


5. Relationship with Thornton Grout Finnigan LLP


5.1 The Arbitrator is counsel to the law firm of Thornton Grout Finnigan LLP (TGF).
However, the Arbitrator will be solely responsible for the conduct of the arbitration. He
will establish a confidentiality wall around himself and anyone working with him and will
not communicate any information received in the arbitration to anyone outside the wall.


5.2 The parties to the arbitration agree that TGF is not in a solicitor-client relationship with
any of the parties in respect of this arbitration and, among other things, may act for or
against any parties to the arbitration in matters unrelated to the arbitration. However, the
Arbitrator or those working with him at TGF lvill not have ony involvement in any such
retainer. The parties also agree that if TGF decides to represent aparty herein or another
client against the parties herein in any circumstances, TGF will not be obliged to inform
either party. The parties agree not to challenge the independence of the Arbitrator on the
basis of any such retainer. For greater certainty, any duties of confidentiality or loyalty
that TGF may owe to the parties outside of this arbitration shall continue to apply.


6. Arbitrator's Indemnity and Release


6.1 The Arbitrator shall be entitled to the same immunity from claims and legal proceedings
as a Judge of the Ontario Superior Court of Justice.


6.2 Neither Frank J.C. Newbould, Q.C. norNewbould Dispute Resolution Services Inc. shall
be liable to the parties, their counsel, solicitorso witnesses or advisors for any act of
omission or commission in respect of the hearing, the award, the reasons or in any other
respect in or about the hearing and the arbitration process.


6.3 In consideration ofthe arbitrator agreeing to serve as Arbitrator, the parties hereby release
the arbitrator from any claim or cause of action relating to or arising out of this arbitration,
now or hereafter, save for conscious and deliberate wrongdoing shown by the arbitrator.


Newbould Dispute Resolution Inc.
BayAdelaide Centre,33g Bay Street, Suite 9oo, Toronto, ON MSH zRz
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6.4 The Arbitrator, whether in office or functus officio, shall not be a party to or a witness in
any proceeding, whatsoever or wherever commenced, relating to or arising from this
arbitration. If any such action or proceeding is taken, whether by the parties or by any
third party, the parties agree, jointly and severally, to indemnify and hold harmless the
Arbitrator in respect of all costs, including legal costs, liabilities or expenses.


7. Confidentiality


All information disclosed by any other Party in the Arbitration shall be treated by all other
Parties, including their respective officers and directors, and by the Arbitrator, as
confidential and shall be used solely for the purposes of the Arbitration and not for any
other or improper purpose. The Parties agree further that for the purposes of this
Arbitration, they shall conduct themselves in accordance with, abide by, adopt and be
bound by the "deemed undertaking" rule as stipulated in Rule 30.1 of the Ontario Rules
of Civil Procedure, R.R.O. 1990, Reg. 194. The foregoing shall not apply to information
which is not deemed to be confidential information in accordance with Section 3 of the
Non-Disclosure Agreement between the Israeli Functionary and Mattamy, dated
November 16,2017,


The Monitor and the Israeli Functionary shall be at liberty to publicly disclose the outcome
of the Arbitration to the Ontario Superior Court of Justice - Commercial List in the
CCAA proceedings and the Israeli District Court in TelAviv-Yafo and, on 7 days'notice
to Mattamy, shall be entitled to file a copy of the Award, redacted for any project
confidential information, with the Ontario and Israeli Courts with an unredacted cnpy nf
the Award being filed under a request for a sealing order.


8. Document Retention


The Arbitrator may dispose of all documents relating to this matter after 60 days following
delivery of a final Award or other termination of the arbitration. This period shall be
extended at the request of any party, provided the party making the request provides a
deposit and reimburses the Arbitrator for the cost of storage of the documents for the
period of the time requested beyond 60 days. lf a pafi initiates any Court review of any
aspect of the Arbitration, that party shall notify the Arbitrator of having done so and shall
provide a deposit and reimburse the Arbitrator for the costs of storing any documents
relating to the Arbitration pending completion of such review.


9. General


9.1 This agreement will be governed by the laws of the Province of Ontario and may be
executed in counterparts and sent to the other parties by courier or be electronic
transmission.


Newbould Dispute Resolution Inc.
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AGREED TO AND SIGNED


rB. 9cl",or [l
'u'"'I4ov ts.2>z-


T"' lrLot p ?n? ?-,
M.6orrr-ri,K C)


Te4atWJ.
Frank IC. N"rrU.rtOrcC. ^ Arbitrator, and
on behalf of Newbould Dispute Resolution
Inc.


| 'l


Date: March 30,2022


Newbould Dispute Resolution fnc.
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O. 
1991, c 17 


AND IN THE MATTER OF AN ARBITRATION 


B E T W E E N: 


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE  
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW 


PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT 
INC. (“UTMI”) PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT ACT


R.S.C. 1985, C. C-36. AS AMENDED 


- and - 


GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN 
REPRESENTATIVE OF URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT 


COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY”) 


Claimants 
- and – 


MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”) 


- and – 


DOWNSVIEW HOMES INC. 
Respondent 


BEFORE: The Honourable Frank J.C. Newbould, Q.C. 


COUNSEL: Robin B. Schwill, for the Monitor, KSV Restructuring Inc. 


Neil Rabinovitch, for the Israeli Functionary 


Matthew Gottlieb, Niklas Holmberg and Jane Dietrich, for Mattamy (Downsview) 


Limited   


HEARD: June 3, 2022 


AWARD 
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[1] In this arbitration, Urbancorp Downsview Park Development Inc. (“Urbancorp”) claims to 


be entitled to be paid a consulting fee from Mattamy (Downsview) Limited (“Mattamy”) under an 


Amended and Restated Co-Ownership Agreement dated as of July 20, 2013 (the “Co-Ownership 


Agreement”) in the amount of $5,911,624 and seeks a declaration to that effect. Mattamy says 


nothing is owing or to be paid. 


[2] By virtue of the Co-Ownership Agreement and other agreements made at the same time, 


lands in Downsview previously owned by Urbancorp and under development became owned by 


Urbancorp as to 51% and by Mattamy as to 49%. Under the Co-Ownership Agreement, both 


Mattamy and Urbancorp as Co-Owners were to be paid fees on certain terms. On December 31, 


2021 (the “Transfer Date”) Urbancorp sold its 51% interest to Mattamy. Mattamy says that no fees 


were payable to Urbancorp at the Transfer Date and as Urbancorp is no longer a Co-Owner, it is 


not entitled to any payments of fees. 


[3] The dispute involves the interpretation of various provisions of the Co-Ownership 


Agreement, a commercial agreement to be construed in accordance with well-known principles of 


construction. See for e.g. Creston Moly Corp. v. Sattva Capital Corp. 2014 SCC 53 and BG Checo 


International Ltd. v. British Columbia Hydro and Power Authority, [1993] 1 SCR 12. It is fair to say 


that the agreement was not carefully drafted. Its meaning however in my view can be derived by its 


language and relevant surrounding circumstances. 


[4] Section 6.6 of the Co-Ownership Agreement provides for fees as follows: 


6.6 Fees and Disbursements 


The Co-Owners shall pay to the Development Manager [Mattamy]a fee for its 
services equal to FOUR AND ONE HALF PERCENT (4.5%) of the total amount 
of Gross Receipts (the "Development Management Fee") and for as long as 
Urbancorp carries out the duties and functions described in Section 6.15 or such 
lesser duties and functions as may be otherwise agreed by the Co-Owners, 
Urbancorp shall be entitled to a consulting fee (the "Urbancorp Consulting Fee") 
equivalent to ONE AND ONE HALF PERCENT (1.5%) of the total amount of 
Gross Receipts, which fee shall be paid to Urbancorp Toronto Management Inc., 
provided that the Co-Owners acknowledge that management or consulting fees in 
respect of the Project have been paid to Urbancorp or its Affiliates in the amount 
of $4,400,274.00 to date and no payments of the Urbancorp Consulting Fee shall 
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be made until after the Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee. The Development 
Management Fee shall be paid from construction financing draws in proportion to 
total estimated costs. After the Development Manager has been paid a total amount 
of $13,200,822.00 in respect of the Development Management Fee, payments of 
the Urbancorp Consulting Fee shall then be made by the Co-Owners at the same 
time as payments of the Development Management Fee. 


[5] As can be seen, the Urbancorp Consulting Fee of 1.5% is not to be paid until Mattamy has 


been paid $13,200,822 in respect of its 4.5% Development Management Fee, the reason being that 


Urbancorp had been paid fees of $4,400,274 prior to the Co-Ownership Agreement.  


[6] Mattamy says that it has not been paid its $13,200,822 and that until it has been paid that 


amount Urbancorp has no right to be paid anything. Urbancorp says that under section 6.6 it has 


an entitlement, or right, to its Urbancorp Consulting Fee calculated on 1.5% of the Gross Receipts 


and that the payment of its fee may be deferred until Mattamy has received its $13,200,822 but 


that payment deferral does not mean that it is not entitled to its fee. I agree with Urbancorp as to 


the meaning of section 6.6. 


[7] Urbancorp's right to the Urbancorp Consulting Fee is clearly stated as an entitlement: 


…for as long as Urbancorp carries out the duties and functions 
described in Section 6.15 or such lesser duties and functions as may 
be otherwise agreed by the Co-Owners, Urbancorp shall be entitled 
to a consulting fee (the "Urbancorp Consulting Fee"). (emphasis 
added) 


[8] Section 6.6 begins the Co-Owners “shall pay” to Mattamy its Development Management 


Fee of 4.5% of Gross Receipts. It does not then say that the Urbancorp Consulting Fee is to be 


paid to Urbancorp, the reason being that that payment is to be deferred until Mattamy has received 


its $13,200,822. Once Mattamy has been paid its $13,200,822, payments of the Urbancorp 


Consulting Fee “shall then” be made. It does not say that once Mattamy has received its 


$13,200,822 only then is Urbancorp entitled to its Urbancorp Consulting Fee. 
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[9] Describing Urbancorp at that stage as being entitled to the Urbancorp Consulting Fee 


makes sense. It spells out Urbancorp's right to its fee. Entitlement means having a right.1 I construe 


section 6.6 as giving Urbancorp the right to its Urbancorp Consulting Fee based on 1.5% of Gross 


Receipts so long as it carries out its duties as described in section 6.6. It is common ground that 


Urbancorp was never delegated any duties to perform under section 6.15 or otherwise. Thus 


Urbancorp has a right to its Urbancorp Consulting Fee of 1.5% of Gross Receipts to be paid once 


Mattamy has first been entitled to be paid its $13,200,822. 


[10] Mattamy relies on section 6.15 of the Co-Ownership Agreement and contends that it 


precludes any payment of the Urbancorp Consulting Fee. Section 6.15 provides: 


6.15 Urbancorp’s Duties 


The Development Manager hereby delegates to Urbancorp the duties and functions 
described in Section 6 of Schedule "E" hereto and for the purposes of the carrying 
out of those duties and functions only, Urbancorp shall be subject to the obligations 
of the Development Manager as set out in Sections 6.1, 6.2, 6.4, 6.5, 6.7, 6.16, 6.17, 
6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30 of this Agreement. In the event that 
Urbancorp is no longer a Co-Owner, then Urbancorp shall not carry out these duties 
and functions and shall not thereafter be entitled to the Urbancorp Consulting Fee. 


[11] Mattamy's argument is that the last sentence simply means that once Urbancorp is no longer 


a Co-Owner, it is not entitled to its Urbancorp Consulting Fee. I do not agree. This section pertains 


to duties, if any, to be carried out by Urbancorp under section 6 of Schedule E. Once Urbancorp is 


no longer a Co-Owner it shall not carry out such duties and “thereafter”, i.e. after it no longer 


carries out such duties, it shall not be entitled to its Urbancorp Consulting Fee. 


[12] This is consistent with section 6.6 of the Co-Ownership Agreement. It provides “for as 


long as Urbancorp carries out the duties and functions described in Section 6.15 or such lesser 


duties and functions as may be otherwise agreed by the Co-Owners, Urbancorp shall be entitled to 


a consulting fee (the "Urbancorp Consulting Fee")”. Section 6.6 does not say that only so long as 


Urbancorp is a Co-Owner it is entitled to its Urbancorp Consulting Fee, but only that so long as it 


carries out its duties it is entitled to its fee. The intent of section 6.15, as I interpret it, is consistent 


1 Cambridge English Dictionary 
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with that in that once Urbancorp no longer carries out its duties as prescribed, its entitlement to its 


Urbancorp Consulting Fee ends. The fact that Mattamy never requested Urbancorp to carry out 


any duties is irrelevant. Section 6.15 does not stand alone. It must be read together with section 


6.6 and the other provisions of the Co-Ownership Agreement. 


[13] Mattamy also contends that as Gross Receipts had not been paid to Mattamy up to the 


Development Management Fee threshold of $13,200,822 at the time of the Transfer Date, 


Urbancorp was not entitled at the Transfer Date to its Urbancorp Consulting Fee. This is because 


it says that Gross Receipts means amount paid, and Mattamy has not been paid $13,200,822.  


[14] This argument is contrary to my finding of the meaning of section 6.6 of the Co-Ownership 


Agreement. Further, I do not read the definition of Gross Receipts to mean cash revenues paid. 


That definition provides: 


"Gross Receipts" means all cash revenues for any Accounting Period as determined 
in accordance with ASPE, including without limitation, proceeds from sale of all 
or any part of the Project Property (other than any sale under the Purchase 
Agreement), recoveries from front-ending of development charges items, revenues 
of a capital nature and proceeds from any financing derived by or on behalf of the 
Co-Owners from the ownership and operation of the Project Property and 
including: (1) all revenues received from the sale of residential dwelling units, 
parking units or storage units forming part of the Project; and (2) all rentals or other 
moneys earned or received from the leasing of or dealing with the Project Property 
pursuant to any lease, if applicable, including all amounts resulting from the 
operation of maintenance, escalation, participation and overage clauses; provided 
however, that the following items of Gross Receipts shall be included on a cash 
basis: (1) all amounts earned or received as recovery of expenses or for services 
provided to any tenants or other Person with whom the Co-Owners shall have an 
arrangement in respect of the Project Property; (2) available insurance proceeds 
received with respect to the Project Property (except to the extent that such proceeds 
are used to rectify or correct the damage caused by an insured peril); (3) moneys 
received as a result of expropriation or moneys received in contemplation thereof; 
and (4) the sale of all or any part of the Project Property (other than any sale under 
the Purchase Agreement), other than residential dwelling units, if applicable. 
(Underlining added) 


[15] The section points out the distinction between “cash revenues … as determined in 


accordance with ASPE” and “however, that the following items of Gross Receipts shall be 


included on a cash basis”, indicating an intent that Gross Receipts are not to be dealt with on a 
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cash basis except as further itemized. The items to be included on a cash basis include “(4) the sale 


of all or any part of the Project Property …, other than residential dwelling units, if applicable”. 


The Project Property includes Land, Project Rights, Buildings and Improvements and other 


property. The sale of any such Project Property would include the sale of the residential units, but 


this provision (4) excludes residential units from being treated on a cash basis for the purposes of 


Gross Receipts.  


[16] The reference to ASPE [Auditing Standards for Private Enterprises] is confirmatory of this. 


Sections 1000.41 and 1000.42 provide: 


.41     Items recognized in financial statements are accounted for in accordance with 
the accrual basis of accounting. The accrual basis of accounting recognizes the 
effect of transactions and events in the period in which the transactions and events 
occur, regardless of whether there has been a receipt or payment of cash or its 
equivalent. 


.42 Revenues are generally recognized when performance is achieved and 
reasonable assurance regarding measurement and collectability of the consideration 
exists. 


[17] Accrual accounting is not cash accounting, as stated in section 1000.41. How Mattamy's 


auditors decided to record sales of residential units cannot change the meaning and intent of the 


definition of Gross Receipts.  


[18] I interpret the definition of Gross Receipts to not require that cash has actually been 


received before being included in Gross Receipts. I agree with Urbancorp that for the purposes of 


the Co-Ownership Agreement, revenues to determine Urbancorp's entitlement to its 1.5% 


consulting fee are to be treated as received when the units are sold, not when the sale proceeds are 


actually collected.  


[19] One of the arguments made by Urbancorp has been that at the end of Phase 1, it was entitled 


to some of its Urbancorp Consulting Fee and that it should have been paid to such amount. This 


involves a question as to whether proceeds from any financing are to be included in receipts by 


reason of the language in the definition of Gross Receipts for revenue to include “proceeds from 


any financing derived by or on behalf of the Co-Owners from the ownership and operation of the 
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Project Property” and what is meant in section 6.6 that provides that Mattamy's Development 


Management Fee “shall be paid from construction financing draws in proportion to total estimated 


costs”. Urbancorp says proceeds from financing are to be included in Gross Receipts. Mattamy 


says generally they are not, or if so, only in a small amount. It also involves the interpretation of 


the waterfall provisions in sections 8.4 and 8.5 of the Co-Ownership Agreement and where 


repayment of financing charges and the Urbancorp Consulting Fee fall in. The waterfall provisions 


make no mention of the payment of the Urbancorp Consulting Fee. Urbancorp says that the 


repayment of financing charges falls in the waterfall only when due and payable and that until then 


its Urbancorp Consulting Fee can be paid. Mattamy says that when due and payable means that 


the loans must be paid in full and that until then no fees can be paid. It also involves whether the 


Urbancorp Consulting Fee is to be paid as part of Expenses in the waterfall or to be paid when 


Mattamy's Development Management Fee is to be paid in the waterfall after financing charges are 


paid. These issues are not made easier by the less than ideal drafting.   


[20] However, I do not think these issues need to be decided. Urbancorp's alternative argument 


is that at the Transfer Date all of the conditions necessary for its entitlement to its Urbancorp 


Consulting Fee were met. I agree. 


[21]  It is clear from appendix B to the Monitor’s supplemental report that at the Transfer Date, 


the estimated results will be more than sufficient at the end of Phase 2 to pay Mattamy 


Development Management Fees of approximately $27.7 million, including its priority right to be 


first paid $13,200,822 and to pay the Urbancorp Consulting Fee to which Urbancorp claims to be 


entitled. This is supported by the budget dated December 31, 2021 prepared by Mattamy and 


approved by Altus, the cost consultant retained by the project lender National Bank of Canada, 


which approved payment of Development Management Fees to Mattamy of $13,890,713 on a cost 


to complete basis for blocks A and P.  As I have held, it was not necessary at the Transfer Date 


that Mattamy had been paid its Development Management Fee of $13,200,822 for Urbancorp to 


be entitled to its Urbancorp Consulting Fee.  


[22] The Monitor’s figure of the amount to be paid to Urbancorp for Phase I and rentals and 


Singles is $727,318. For Block P and A, its estimate of the amount expected to be paid to 


Urbancorp is $5,184,306, for a total of $5,911,624 inclusive of HST. Urbancorp says the amount 
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to be paid should await knowing what the total amount of Gross Receipts will be at the end of the 


project, and that so long as the Gross Receipts on completion is in excess of the $13,200,822 to be 


paid to Mattamy, the Urbancorp Consulting Fee must be paid at that time. I agree, and if Mattamy 


is paid its $13,200,822 before final completion, Urbancorp is entitled to be paid its Urbancorp 


Consulting Fee at the same time afterwards as any further Development Management Fee beyond 


$13,200,822 is paid to Mattamy. I order a declaration in accordance with this paragraph.   


[23] Urbancorp is entitled to its costs. If not agreed, written submissions may be made within 


10 days and reply written submissions may be made within a further 10 days. 


The Honourable Frank J.C. Newbould, Q.C. 


Date: July 6, 2022 
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From: The Honourable Frank Newbould, Q.C.
To: Matt Gottlieb
Cc: Schwill, Robin; Niklas Holmberg; Rabinovitch, Neil; Jane Dietrich
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
Date: June-24-22 10:26:03 AM


I want this over and not drag on. If there are submissions to be made, I see no reason why they cannot be made on Monday.
 


The Honourable Frank​ J.C. Newbould, Q.C. | FNewbould@tgf.ca | Direct Line +1 416 304-7980  |  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.


From: Matt Gottlieb <mgottlieb@lolg.ca> 
Sent: Friday, June 24, 2022 10:24 AM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>
Cc: Schwill, Robin <rschwill@dwpv.com>; Niklas Holmberg <nholmberg@lolg.ca>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>
Subject: Re: Urbancorp [LOLG-DMS.FID111787]
 
Yes, we will have submissions to make. I understood we had the case conference on Monday to discuss next steps about this. 
It is important that we have the opportunity to ensure there is evidence/agreement on what was agreed to at the hearing and make submissions. I would respectfully suggest
that we leave it to Monday to discuss how that will be done. 
 
I am in an all day mediation today. Thank you. 
 


Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844
mgottlieb@lolg.ca


Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W
Toronto ON  M5H 1J8  Canada
T 416 598 1744  F 416 598 3730
www.lolg.ca
 


This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you,
please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.


On Jun 24, 2022, at 10:20 AM, The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca> wrote:


﻿
I am prepared to rule on what can be adduced by Mattamy. Do either have submissions to make before I do so? I see no point in a formal motion.
 


The Honourable Frank​ J.C. Newbould, Q.C.
| FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
|  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.


From: Schwill, Robin <rschwill@dwpv.com>

Sent: Thursday, June 23, 2022 4:53 PM
To: Niklas Holmberg <nholmberg@lolg.ca>; Matt Gottlieb <mgottlieb@lolg.ca>; The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>
Cc: Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
 
Mr. Newbould,
 
Please find attached our markup to the proposed supplemental affidavit of David George.
 
I note for Mattamy‘s benefit that our mark up to paragraph 6 of the affidavit is different from the markup previously provided to them. The Monitor did search
its records again for Altus Reports received prior to the
Transfer Date.  Of the Altus Reports referenced by Mattamy in the most recent George Affidavit,  the
Monitor could only confirm receipt of the May 2021 report, and not the others referred to in paragraph 6.  This explains the revised markup, in the form
attached. In
addition to the May 2021 Altus Report located by the Monitor in its records, the Monitor was able to confirm receipt of Altus Reports for December
2020, March 2021and December 2021.  Obviously, to the extent that the Monitor is provided with evidence that
it did indeed receive the July 2021 and
September 2021 budgets, our markup to paragraph 6 would change to reflect this. 
 
 
 
From: Niklas Holmberg <nholmberg@lolg.ca>

Sent: June 23, 2022 1:32 PM
To: Matt Gottlieb <mgottlieb@lolg.ca>; The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>; Schwill, Robin <rschwill@dwpv.com>
Cc: Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
 
External Email / Courriel externe


Mr. Newbould,
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Please see attached sworn affidavit that Mattamy seeks to have admitted into evidence.
 
Regards,


Niklas Holmberg
Direct 416 645 3787
Cell 416 464 7855
nholmberg@lolg.ca


Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W
Toronto ON  M5H 1J8  Canada
T 416 598 1744  F 416 598 3730
www.lolg.ca
 


This e-mail message is confidential, may be privileged and is intended for the exclusive
use of the addressee. Any other person is strictly prohibited from disclosing, distributing
or
reproducing it. If the addressee cannot be reached or is unknown to you, please inform us
immediately by telephone at 416 598 1744 at our expense and delete this e-mail message
and destroy all copies. Thank you.
 
 
 


From: Matt Gottlieb <mgottlieb@lolg.ca>

Sent: June-23-22 11:26 AM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>; Schwill, Robin <rschwill@dwpv.com>
Cc: Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas Holmberg <nholmberg@lolg.ca>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
 
We will have the sworn affidavit that Mattamy wants to have admitted into evidence sent shortly. Robin will provide the mark up that they agree to.
To be clear, if their current position is maintained, we will bring a motion to seek to have the affidavit admitted.
Thanks.
 


From: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>

Sent: June-22-22 5:21 PM
To: Schwill, Robin <rschwill@dwpv.com>
Cc: Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas Holmberg <nholmberg@lolg.ca>;
Matt Gottlieb
<mgottlieb@lolg.ca>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
 
Please forward the draft affidavit, both in clear form and your markup.
 


The Honourable Frank​ J.C. Newbould, Q.C.
| FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
|  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.


From: Schwill, Robin <rschwill@dwpv.com>

Sent: Wednesday, June 22, 2022 5:17 PM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>
Cc: Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas Holmberg <nholmberg@lolg.ca>;
Matt Gottlieb
<mgottlieb@lolg.ca>
Subject: Re: Urbancorp [LOLG-DMS.FID111787]
 


Mr. Newbould,
 
We don’t have an issue with you being provided with the draft affidavit and we can provide you with our mark-up back so
you can see the full picture. My personal
view of the disconnect here is that we thought that this affidavit would be akin to
a short statement of agreed facts. Our mark-up reflects the factual characterizations that we agree to. If Mattamy is
permitted to file an affidavit which has contested characterizations
or supplementary information then we must be
afforded the opportunity to file a brief response.


 
Sent from my iPad
 


Robin Schwill (he, him)


T 416.863.5502
rschwill@dwpv.com 
Bio
| vCard


DAVIES 

155 Wellington Street West
Toronto, ON M5V 3J7
dwpv.com


DAVIES WARD PHILLIPS & VINEBERG
LLP
This email may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please immediately notify us by reply email or by telephone. Delete this email and destroy
any copies.


On Jun 22, 2022, at 2:04 PM, Matt Gottlieb <mgottlieb@lolg.ca> wrote:


﻿
External Email / Courriel externe
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Mr. Newbould, we believe it would be appropriate for you to review the affidavit, as judges frequently (and must) do when considering such a
request. There is no issue of privilege here that would raise a concern and even in those cases,
the affidavits are reviewed. 
If there is a maintained objection to the affidavit being admitted in this arbitration, we will provide a motion record to support the request.


Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844
mgottlieb@lolg.ca


Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W
Toronto ON  M5H 1J8  Canada
T 416 598 1744  F 416 598 3730
www.lolg.ca
 


This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you,
please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.
 


On Jun 22, 2022, at 11:14 AM, The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca> wrote:


﻿
Monday at 10 will be fine.
Should I not see the draft affidavit? Mr. Schwill?
 


The Honourable Frank​ J.C. Newbould, Q.C.
| FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
|  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.


From: Matt Gottlieb <mgottlieb@lolg.ca>

Sent: Wednesday, June 22, 2022 10:58 AM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>
Cc: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich
<jdietrich@cassels.com>;
Niklas Holmberg <nholmberg@lolg.ca>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
 
Mr. Newbould, the Foreign Representative and KSV are objecting to the filing of the affidavit. As a result we require a case conference
to discuss next steps.
Mr. Schwill advises that Monday will work for him. Monday before 11 or after 2:15 can work for me. Depending on your schedule, I
could do early or late in the day as well.
Thank you.
 


From: Matt Gottlieb <mgottlieb@lolg.ca>

Sent: June-17-22 4:38 PM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>
Cc: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich
<jdietrich@cassels.com>;
Niklas Holmberg <nholmberg@lolg.ca>
Subject: Re: Urbancorp [LOLG-DMS.FID111787]
 
Mr. Newbould, counsel are discussing the affidavit and we anticipate being back to you early as possible next week. Thank you.
Have a good weekend. 


Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844
mgottlieb@lolg.ca


Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W
Toronto ON  M5H 1J8  Canada
T 416 598 1744  F 416 598 3730
www.lolg.ca
 


This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you,
please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.
 


On Jun 15, 2022, at 7:33 PM, Matt Gottlieb <mgottlieb@lolg.ca> wrote:


﻿


Mr. George is not opining on ASPE. He attaches documents to his affidavit that are relevant to ASPE and
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sets out facts regarding the closings and occupancy.
We believe there is nothing contentious in the affidavit. If there is an objection to its filing, we will request
a case conference to discuss next steps.


 
Matthew Gottlieb
Lax O'Sullivan Lisus Gottlieb LLP
416 644 5353
 


On Jun 15, 2022, at 5:26 PM, The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca> wrote:


﻿
I am not sure what Mr. George can say about ASPE. He is not qualified to do that is he?
 


The Honourable Frank​ J.C. Newbould, Q.C.
| FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
|  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.


From: Matt Gottlieb <mgottlieb@lolg.ca>

Sent: Wednesday, June 15, 2022 4:56 PM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>; Robin B. Schwill <rschwill@dwpv.com>;
Rabinovitch, Neil <neil.rabinovitch@dentons.com>;
Jane Dietrich <jdietrich@cassels.com>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
 
Mr. Newbould,
 
Further to our earlier emails and discussion at the hearing, we have provided to counsel to the Monitor
and Israeli Functionary, a further supplementary affidavit of David George that deals with certain of the
facts relating
to issues concerning ASPE and closings/occupancies that were raised during submissions. We
all agree that it is important that you have all of the facts relevant to these issues. I have told counsel that if
they need clarification of any of the facts they
should let me know, so that we can deal with it.
 
We would like to provide that affidavit and brief written submissions regarding ASPE and its application
here given that these matters regarding ASPE were raised during oral argument.
 
We have asked for consent to provide you with this material. If consent is not forthcoming, we will seek an
appointment with you to discuss next steps.
Thank you.
 


From: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>

Sent: June-10-22 12:14 PM
To: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Matt
Gottlieb <mgottlieb@lolg.ca>;
Jane Dietrich <jdietrich@cassels.com>
Subject: Urbancorp
 
I should have added that the figures in the Monitor’s first report are different from the figures in the
waterfall that is at appendix B to the supplementary report of the Monitor, which is the reason for my
question.
 
Mr. Schwill, I am unclear how you calculate the $5,911, 624 you say in your factum is owing to UTMI. Could
you please explain that. I do not want argument on the various issues of interpretation and meaning of the
Co-Ownership
Agreement-ownership agreement, just what you say is owing and how that is calculated.


 


The Honourable Frank​ J.C. Newbould, Q.C.
|  | FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
| Suite 3200, TD West
Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7
| 416-304-1616 |
Fax: 416-304-1313 | www.tgf.ca


PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the
person(s) named above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office
immediately by calling (416) 304-1616 and delete this e-mail without forwarding it or making a copy.  To Unsubscribe/Opt-Out of
any electronic communication
with Thornton Grout Finnigan, you can do so by clicking the following link: 
Unsubscribe
Version2020


 
The Honourable Frank​ J.C. Newbould, Q.C.
| FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
|  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.
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From: Matt Gottlieb
To: The Honourable Frank Newbould, Q.C.
Cc: Robin B. Schwill; Rabinovitch, Neil; Jane Dietrich; Niklas Holmberg
Subject: Re: Urbancorp [LOLG-DMS.FID111787]
Date: June-22-22 2:04:29 PM


Mr. Newbould, we believe it would be appropriate for you to review the affidavit, as judges frequently (and must) do when considering such a request.
There is no issue of privilege here that would raise a concern and even in those cases, the affidavits are reviewed. 
If there is a maintained objection to the affidavit being admitted in this arbitration, we will provide a motion record to support the request.


Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844
mgottlieb@lolg.ca


Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W
Toronto ON  M5H 1J8  Canada
T 416 598 1744  F 416 598 3730
www.lolg.ca
 


This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you, please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.


On Jun 22, 2022, at 11:14 AM, The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca> wrote:


﻿
Monday at 10 will be fine.
Should I not see the draft affidavit? Mr. Schwill?
 


The Honourable Frank​ J.C. Newbould, Q.C. | FNewbould@tgf.ca | Direct Line +1 416 304-7980  |  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616
and delete this e-mail without forwarding it or making a copy.


From: Matt Gottlieb <mgottlieb@lolg.ca> 
Sent: Wednesday, June 22, 2022 10:58 AM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>
Cc: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>; Niklas
Holmberg <nholmberg@lolg.ca>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
 
Mr. Newbould, the Foreign Representative and KSV are objecting to the filing of the affidavit. As a result we require a case conference to discuss
next steps.
Mr. Schwill advises that Monday will work for him. Monday before 11 or after 2:15 can work for me. Depending on your schedule, I could do early
or late in the day as well.
Thank you.
 


From: Matt Gottlieb <mgottlieb@lolg.ca>

Sent: June-17-22 4:38 PM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>
Cc: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Jane Dietrich <jdietrich@cassels.com>;
Niklas
Holmberg <nholmberg@lolg.ca>
Subject: Re: Urbancorp [LOLG-DMS.FID111787]
 
Mr. Newbould, counsel are discussing the affidavit and we anticipate being back to you early as possible next week. Thank you.
Have a good weekend. 


Matthew P. Gottlieb
Direct 416 644 5353
Cell 647 519 5844
mgottlieb@lolg.ca


Lax O'Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King St W
Toronto ON  M5H 1J8  Canada
T 416 598 1744  F 416 598 3730
www.lolg.ca
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This e-mail message is confidential, may be privileged and is
intended for the exclusive use of the addressee. Any other person
is strictly prohibited from disclosing, distributing or reproducing
it. If the addressee cannot be reached or is unknown to you,
please
inform us immediately by telephone at 416 598 1744 at our
expense and delete this e-mail message and destroy all copies.
Thank you.
 


On Jun 15, 2022, at 7:33 PM, Matt Gottlieb <mgottlieb@lolg.ca> wrote:


﻿


Mr. George is not opining on ASPE. He attaches documents to his affidavit that are relevant to ASPE and sets out facts
regarding the closings and occupancy.
We believe there is nothing contentious in the affidavit. If there is an objection to its filing, we will request a case
conference to discuss next steps.


 
Matthew Gottlieb
Lax O'Sullivan Lisus Gottlieb LLP
416 644 5353
 


On Jun 15, 2022, at 5:26 PM, The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca> wrote:


﻿
I am not sure what Mr. George can say about ASPE. He is not qualified to do that is he?
 


The Honourable Frank​ J.C. Newbould, Q.C.
| FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
|  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 and
delete this e-mail without forwarding it or making a copy.


From: Matt Gottlieb <mgottlieb@lolg.ca>

Sent: Wednesday, June 15, 2022 4:56 PM
To: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>; Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch,
Neil <neil.rabinovitch@dentons.com>;
Jane Dietrich <jdietrich@cassels.com>
Subject: RE: Urbancorp [LOLG-DMS.FID111787]
 
Mr. Newbould,
 
Further to our earlier emails and discussion at the hearing, we have provided to counsel to the Monitor and Israeli
Functionary, a further supplementary affidavit of David George that deals with certain of the facts relating
to issues
concerning ASPE and closings/occupancies that were raised during submissions. We all agree that it is important that
you have all of the facts relevant to these issues. I have told counsel that if they need clarification of any of the facts they
should let me know, so that we can deal with it.
 
We would like to provide that affidavit and brief written submissions regarding ASPE and its application here given that
these matters regarding ASPE were raised during oral argument.
 
We have asked for consent to provide you with this material. If consent is not forthcoming, we will seek an appointment
with you to discuss next steps.
Thank you.
 


From: The Honourable Frank Newbould, Q.C. <FNewbould@tgf.ca>

Sent: June-10-22 12:14 PM
To: Robin B. Schwill <rschwill@dwpv.com>; Rabinovitch, Neil <neil.rabinovitch@dentons.com>; Matt Gottlieb
<mgottlieb@lolg.ca>;
Jane Dietrich <jdietrich@cassels.com>
Subject: Urbancorp
 
I should have added that the figures in the Monitor’s first report are different from the figures in the waterfall that is at
appendix B to the supplementary report of the Monitor, which is the reason for my question.
 
Mr. Schwill, I am unclear how you calculate the $5,911, 624 you say in your factum is owing to UTMI. Could you please
explain that. I do not want argument on the various issues of interpretation and meaning of the Co-Ownership
Agreement-ownership agreement, just what you say is owing and how that is calculated.


 


The Honourable Frank​ J.C. Newbould, Q.C.
|  | FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
| Suite 3200, TD West Tower, 100
Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7
| 416-304-1616 | Fax: 416-304-1313 |
www.tgf.ca


PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and contains confidential information intended only for the person(s) named above. 
Any other
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 and delete
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this e-mail without forwarding it or making a copy.  To Unsubscribe/Opt-Out of
any electronic communication with Thornton Grout Finnigan, you can do so by clicking the following
link: 
Unsubscribe
Version2020


 
The Honourable Frank​ J.C. Newbould, Q.C.
| FNewbould@tgf.ca
| Direct Line +1 416 304-7980 
|  www.tgf.ca
PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor-client privilege and  contains confidential information intended only for the person(s) named
above.  Any other
distribution, copying or disclosure is strictly prohibited.  If you have received this e-mail in error, please notify our office immediately by calling (416) 304-1616 and
delete this e-mail without forwarding it or making a copy.
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O. 
1991, c 17 


AND IN THE MATTER OF AN ARBITRATION 


 
B E T W E E N: 
 


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE  
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW 


PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT 
INC. (“UTMI”) PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT ACT 


R.S.C. 1985, C. C-36. AS AMENDED 
 


- and - 
 
GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN 


REPRESENTATIVE OF URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT 
COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY”) 


 
Claimants 


- and – 
MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”) 


 
- and – 


 
DOWNSVIEW HOMES INC. 


Respondent 
 
 


FURTHER SUPPLEMENTARY AFFIDAVIT OF DAVID GEORGE 


 I, David George, of the City of Toronto, in the Province of Ontario, AFFIRM: 


1. I am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On 


behalf of Mattamy, I have been involved in the Downsview Project since April 2016. I have also 


been involved in the insolvency proceeding of the relevant Urbancorp entities as it relates to the 


Project. I previously swore affidavits for this arbitration on May 6, 2022 and May 20, 2022. I 
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adopt all defined terms in those affidavits and confirm that their contents remain true and 


accurate.  


ASPE 


2. Portions of ASPE that are relevant to the recognition of revenue are attached as Exhibit 


“A”. 


3. The Real Property Association of Canada (“REALPAC”), has published “Recommended 


Accounting Practices for Real Estate Investment and Development Entities Reporting in 


Accordance with ASPE” (the “Handbook”). Excerpts from the Handbook respecting revenue 


recognition for real estate are attached as Exhibit “B”. 


Historic Altus Reports Show Deferral of Management Fee 


4.3. Altus Group is National Bank’s cost consultant on the Project. It Mattamy prepares 


periodic budget statements based on the progress of the Project, that which are reviewed by Altus 


and are provided to National Bank, Mattamy, and, from time to time, the Monitor.  


5.4. The Altus budgets have consistently shown a deferral of Development Management Fees 


of $10 million with respect to Phase 2 (Blocks A and P). In Altus’ first budget prepared for 


National Bank on July 23, 2020, delivered prior to the credit facility with National Bank being 


entered into, Altus noted that the Development Management Fee is “carried by the Borrower”. 


The July 23, 20202 report is attached as Exhibit “C”. 


6.5. The $10 million deferral has appeared on Altus budgets delivered prior to the Transfer 


Date, includingis reflected in budgets delivered ondated May 31, 2021, July 31, 2021 and 


September 30, 2021. Of these, the May 31, 2021 budget was provided to the Monitor prior to the 
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Transfer Date. , all of which were provided to the Monitor. Relevant Certain pages from those 


budgets are attached as “Exhibits “D”, “E” and “F” respectively.  


Audited Financial Statements in Accordance with ASPE 


7.6. I am advised by Cathy Rudman that, in 2020, Downsview sold Block A and P units in the 


amount of $71,795,214.83. Apart from rental units, which have not yet closed, all units sold in 


Blocks A and P are residential condominium units. As reflected in Downsview’s audited 


financial statements for fiscal year 2020 revenue was not recognised for the sold units. These 


audited financial statements were prepared by PwC in accordance with ASPE and were provided 


to the Monitor. The Claimants have never raised any issues with the audited financial statements 


(obtained at their request) prior to this arbitration. The 2020 audited financial statements for DHI 


are attached as Exhibit “G”. 


Status of Blocks A and P of the Project 


8.7. As of the date of this affidavit, none of the units in Blocks A and P have closed. Interim 


occupancies began occurring on March 31, 2022. As at May 31, 2022, a total of 458 units have 


achieved interim occupancy. There were no interim occupancies with respect to Blocks A and P 


prior to the Transfer Date. Copies of excel spreadsheets prepared by McMillan LLP, who are 


retained by Mattamy in connection with the sale of Block A and P units, tracking the statuses of 


interim occupancies are attached at Exhibit “H”. 
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SWORN by David George at the City of 
Toronto, in the Province of Ontario, before me 
on June 23, 2022 in accordance with O.Reg. 
431/20, Administering Oath or Declaration 
Remotely 


  


 


Commissioner for Taking Affidavits 
(or as may be) 


NIKLAS HOLMBERG 


 DAVID GEORGE 
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O.1991, C 17 AND IN THE MATTER OF AN ARBITRATION  
 
KSV RESTRUCTING INC et al. 
Claimants 


 DOWNSVIEW HOMES INC. 
Respondents 


 


  


 
 


 


 FURTHER SUPPLEMENTARY AFFIDAVIT  
OF DAVID GEORGE 


 LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Suite 2750, 145 King Street West 
Toronto ON  M5H 1J8 
 
Matthew P. Gottlieb  LSO#: 32268B 
mgottlieb@lolg.ca 
Tel: 416 644 5353 
 
Niklas Holmberg  LSO#: 63696G 
nholmberg@lolg.ca 
Tel: 416 645 3787 
 
CASSELS BROCK & BLACKWELL LLP 
Barristers & Solicitors 
Scotia Plaza, Suite 2100 
40 King St West 
Toronto, ON M5H 3C2 
 


Jane Dietrich  
Tel:  416 860 5223  
Email: jdietrich@cassels.com 


 


Lawyers for Mattamy 


 


481












IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O. 
1991, c 17 


AND IN THE MATTER OF AN ARBITRATION 


B E T W E E N: 


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE  
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW 


PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT 
INC. (“UTMI”) PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT ACT 


R.S.C. 1985, C. C-36. AS AMENDED 


- and -


GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN 
REPRESENTATIVE OF URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT 


COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY”) 


Claimants 
- and –


MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”) 


- and –


DOWNSVIEW HOMES INC. 
Respondent 


FURTHER SUPPLEMENTARY AFFIDAVIT OF DAVID GEORGE 


I, David George, of the City of Toronto, in the Province of Ontario, AFFIRM: 


1. I am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On


behalf of Mattamy, I have been involved in the Downsview Project since April 2016. I have also 


been involved in the insolvency proceeding of the relevant Urbancorp entities as it relates to the 


Project. I previously swore affidavits for this arbitration on May 6, 2022 and May 20, 2022. I 
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adopt all defined terms in those affidavits and confirm that their contents remain true and 


accurate.  


ASPE 


2. Portions of ASPE that are relevant to the recognition of revenue are attached as Exhibit 


“A”. 


3. The Real Property Association of Canada (“REALPAC”), has published “Recommended 


Accounting Practices for Real Estate Investment and Development Entities Reporting in 


Accordance with ASPE” (the “Handbook”). Excerpts from the Handbook respecting revenue 


recognition for real estate are attached as Exhibit “B”. 


Historic Altus Reports Show Deferral of Management Fee 


4. Altus Group is National Bank’s cost consultant on the Project. It prepares periodic budget 


statements based on the progress of the Project that are provided to National Bank, Mattamy, 


and, from time to time, the Monitor.  


5. The Altus budgets have consistently shown a deferral of Development Management Fees 


of $10 million with respect to Phase 2 (Blocks A and P). In Altus’ first budget prepared for 


National Bank on July 23, 2020, delivered prior to the credit facility with National Bank being 


entered into, Altus noted that the Development Management Fee is “carried by the Borrower”. 


The July 23, 2022 report is attached as Exhibit “C”. 


6. The $10 million deferral has appeared on Altus budgets delivered prior to the Transfer 


Date, including in budgets delivered on May 31, 2021, July 31, 2021 and September 30, 2021, all 
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of which were provided to the Monitor. Relevant pages from those budgets are attached as 


“Exhibits “D”, “E” and “F” respectively.  


Audited Financial Statements in Accordance with ASPE 


7. I am advised by Cathy Rudman that, in 2020, Downsview sold Block A and P units in the 


amount of $71,795,214.83. Apart from rental units, which have not yet closed, all units sold in 


Blocks A and P are residential condominium units. As reflected in Downsview’s audited 


financial statements for fiscal year 2020 revenue was not recognised for the sold units. These 


audited financial statements were prepared by PwC in accordance with ASPE and were provided 


to the Monitor. The Claimants have never raised any issues with the audited financial statements 


(obtained at their request) prior to this arbitration. The 2020 audited financial statements for DHI 


are attached as Exhibit “G”. 


Status of Blocks A and P of the Project 


8. As of the date of this affidavit, none of the units in Blocks A and P have closed. Interim 


occupancies began occurring on March 31, 2022. As at May 31, 2022, a total of 458 units have 


achieved interim occupancy. There were no interim occupancies with respect to Blocks A and P 


prior to the Transfer Date. Copies of excel spreadsheets prepared by McMillan LLP, who are 


retained by Mattamy in connection with the sale of Block A and P units, tracking the statuses of 


interim occupancies are attached at Exhibit “H”. 
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SWORN by David George at the City of 
Toronto, in the Province of Ontario, before me 
on June 23, 2022 in accordance with O.Reg. 
431/20, Administering Oath or Declaration 
Remotely 


Commissioner for Taking Affidavits 
(or as may be) 


NIKLAS HOLMBERG 


DAVID GEORGE 
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400. Revenue and Profit Recognition on Sales of Real Estate  >> 402. Revenue and Profit Recognition  >> 402.8. Transfer 
of Significant Risks and Rewards of Ownership   


402. REVENUE AND PROFIT RECOGNITION 
402.1.     No distinction has been made in the real estate industry in Canada between the recognition of revenue and 
profit. Until the time when revenue is recognized, the deposit method of accounting is used. Generally, once accounting 
principles allow for the recognition of revenue then the related profit is also recognized. Detailed rules have not been 
developed under ASPE to specify when the cost recovery method or instalment method should be used, if at all, 
although there is some guidance on when the percentage of completion method may be used. Companies must evaluate 
the substance of the transaction and record profit as appropriate in the circumstances. 
402.2.     Revenue and profit from the sale of real estate assets should be recognized when the requirements as to 
performance set out in paragraph 402.3. are satisfied, provided that at the time of performance ultimate 
collection of the sale proceeds is reasonably assured. (See 402.15.) 
402.3.     Performance should be regarded as having been achieved when the following conditions have been 
fulfilled: 


•     the vendor of the property has transferred to the buyer the significant risks and rewards of 
ownership, in that all significant acts have been completed and the vendor retains no 
continuing managerial involvement in, or effective control of, the property transferred to a 
degree usually associated with ownership; (See 402.9., 402.10. and 402.13.); and 
•     reasonable assurance exists regarding the measurement of the consideration that will be 
derived from the sale of the property. (See 402.14.) 


402.4.     In the case of rendering of services and long-term contracts, performance should be determined using 
either the percentage of completion method or the completed contract method, whichever relates the revenue to the 
work accomplished. Such performance should be regarded as having been achieved when reasonable assurance 
exists regarding the measurement of the consideration that will be derived from rendering the service or 
performing the long-term contract. 
402.5.     In accordance with ASPE Section 3400.17, the percentage of completion method s used when performance 
consists of the execution of more than one act, and revenue would be recognized proportionately by reference to the 
performance of each act. Revenue recognized under this method would be determined on a rational and consistent basis, 
such as on the basis of sales value, associated costs, extent of progress or number of acts. For practical purposes, when 
services are provided by an indeterminate number of acts over a specific period of time, revenue would be recognized 
on a straight-line basis over the period unless there is evidence that some other method better reflects the pattern of 
performance. The amount of work accomplished would be assessed by reference to measures of performance that are 
reasonably determinable and relate as directly as possible to the activities critical to the completion of the contract. 
(Measures of performance include output measures, such as project milestones, or input measures, such as labour 
hours.) Amounts billed are not an appropriate basis of measurement unless they reflect the work accomplished. 
402.6.     The completed contract method would only be appropriate when performance consists of the execution of a 
single act or when the entity cannot reasonably estimate the extent of progress toward completion. 
402.7.     Under IFRS (and U.S. GAAP), revenue and profit from the sale of real estate assets are recognized as the 
transfer of control of promised goods or services to customers takes place (in the amount that reflects the consideration 
to which the entity expects to be entitled in exchange for those goods and services). Under IFRS 15, a five-step process 
is used to determine this. IFRS 15 and ASC 606-10 (U.S. GAAP) have an effective date for periods beginning on or 
after January 1, 2018. REALPAC guidance on changes to revenue recognition under IFRS 15 will be provided in a 
future amendment to the REALPAC IFRS Handbook. 


402.8. TRANSFER OF SIGNIFICANT RISKS AND REWARDS OF OWNERSHIP 


402.8.1.     The earliest date revenue may be recognized is the date the parties are bound by the terms of the contract and 
all consideration has been exchanged. Normally, all conditions precedent to closing should have also been performed. 
Until such time, the deposit method of accounting should be used. Once these events have occurred, consideration must 
be given to assessing when the significant risks and rewards of ownership are transferred to the buyer. 
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400. Revenue and Profit Recognition on Sales of Real Estate  >> 402. Revenue and Profit Recognition  >> 402.9. 
Completion of all Significant Acts   


402.9. COMPLETION OF ALL SIGNIFICANT ACTS 
402.9.1.     The first test of the transfer of significant risks and rewards of ownership is whether all significant acts have 
been completed. In many real estate transactions, the passing of possession of the property is evidence of such 
completion. Frequently, this is coincident with the passing of legal title. For example, a house buyer would normally 
take title and possession at the same date, and accordingly that would be the date to record the sale. Similarly, title 
would normally pass at closing for commercial and industrial properties and in the absence of other factors that would 
be the date to recognize the sale. 
402.9.2.     In other cases, the passing of legal title may occur at a different time from the passing of possession or of the 
risks and rewards of ownership. For example, land in Canada is frequently sold under an agreement of purchase and sale 
whereby possession is obtained by the purchaser but title does not pass until the purchase price has been fully paid. In 
these situations, it may be appropriate to recognize revenue earlier than the passing of title (i.e., at the date the risks and 
rewards of ownership are transferred). 
402.9.3.     Often there are other significant acts of performance or material requirements of the vendor that have to be 
met before revenue should be recognized. In certain transactions, these may be referred to as conditions precedent to 
closing. These acts may include the following: 


•     arrangement of permanent financing if this was the responsibility of the seller; 
•     registration of a plan of subdivision; 
•     availability of building permits; and 
•     letting of a contract for land servicing (installation of roads, sewers, water mains, etc.) and 
including the obtaining of a performance bond if required by the municipality. 


402.9.4.     Each act specified in the contract should be evaluated to determine its effect on the transfer of risks and 
rewards. In many instances, certain acts may trigger other events, but may not dissolve the contract. In addition, 
consideration must be given to the substance of the act and the uncertainty surrounding its completion. 
402.9.5.     In Canada, the accounting for the sale of condominium units demonstrates the practical application of the 
requirements for significant acts of performance to be completed before revenue is recorded. Typically, a unit purchaser 
arranges to make the purchase and occupy the unit long before it is legally possible to obtain title because the 
declaration of the condominium corporation has not been registered. The date the declaration is registered is referred to 
as the date of final closing. However, unless there is reason to believe that the declaration would not ultimately be 
obtained, the sale is recorded once the purchaser has paid all amounts due on the interim closing, has undertaken to 
assume a mortgage for the balance of the purchase price, has the right to occupy the premises and has received an 
undertaking from the developer to be assigned title in due course. 
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400. Revenue and Profit Recognition on Sales of Real Estate  >> 402. Revenue and Profit Recognition  >> 402.10. 
PASSING OF EFFECTIVE CONTROL   


402.10.1.     The second test of transfer of significant risks and rewards of ownership is whether the vendor retains any 
continuing managerial involvement in, or effective control of, the property to a degree usually associated with 
ownership. 
402.10.2.     The situation that demonstrates when a vendor retains any continuing managerial involvement in, or 
effective control of, the property to a degree usually associated with ownership that is most likely to affect real estate 
sales occurs when the purchaser has the right to rescind the transaction. 
402.10.3.     The usual provisions of a real estate sale agreement that would allow the purchaser to in effect rescind the 
transaction would include the following: 


•     a right to the purchaser to compel the seller to repurchase the property; or 
•     an obligation for the seller to repurchase the property. 


402.10.4.     Of these two examples, clearly, a sale has not occurred in the first. In the second, normally an obligation for 
the seller to repurchase would also prevent recognition of a sale; however, there may be circumstances where the 
exercise of the obligation was so remote as to allow recognition. For example, a vendor, in a standard contract, may be 
obligated to repurchase a site in 10 years if the purchaser has not proceeded with development on the site. Provided 
there was reasonable assurance that development would proceed within the time frame, a sale could be recognized on 
closing. 
402.10.5.     A similar provision that may prevent recognition of a sale would be an option to the seller to repurchase the 
property. If the option to repurchase is at a price less than fair value, REALPAC believes that in most cases the vendor 
has retained effective control (this may not be the case where, for example, the vendor is cash-constrained and is 
unlikely to exercise the option to repurchase); however, if the option to repurchase is at fair value then the vendor has 
likely not retained effective control. 
402.10.6.     Other potential conditions that might indicate that the vendor has retained continuing managerial 
involvement in, or effective control of, the property transferred to a degree usually associated with ownership would 
include the following: 


•     the vendor provides the buyer with a cash flow guarantee, agrees to initiate or support operations 
until a particular level of rental income has been achieved or guarantees a minimum return to the 
buyer; 
•     there are limitations and restrictions on the purchaser's profits and on the development or 
disposition of the property; 
•     the property is sold and repurchased simultaneously by the same interests; or 
•     there is a sale of an interest in the property to a limited partnership in which the vendor is the 
general partner. 


402.10.7.     Regarding the first example in paragraph 402.13.6., in the real estate business, properties are sometimes 
sold with cash flow guarantees, agreements to initiate or support operations until a particular level of rental income or 
occupancy has been achieved or guarantees of a minimum return to the buyers. From the seller's perspective, provided 
such commitments were thought to be of a short-term duration and the costs thereof could be reasonably estimated, 
revenue on the sale of the related property, including any fees related to the commitments, would normally be recorded 
at the date of closing. In such instances, the estimated cost of fulfilling the vendor's obligations would be recorded as a 
cost of sale. On the other hand, if the support period was thought to be of a longer-term duration, a portion of the 
contract revenue would usually be deferred and recorded over the period of support along with any costs of providing 
that support. Essentially, an inability to quantify the risk of the commitments would indicate that the vendor retained 
effective control of the property. From the buyer's perspective, any fees paid by the buyer relating to the seller's 
guarantees with respect to cash flow, revenues, occupancy or similar should be applied to the cost of the property, 
affecting future depreciation. The fee to obtain the seller's commitment can be viewed as an escrowed portion of the 
purchase price contingent on the seller's ability to rent the space. If the buyer earns any revenues or fees from the seller 
during the agreement term, those revenues should also be credited against the cost of the property. 
402.10.8.     In the second example in paragraph 402.13.6., the specific limitations and restrictions should be reviewed 
to determine whether they are so material to suggest the substance of the transaction is not a sale. 
402.10.9.     In the third instance in paragraph 402.13.6., it is clear that the significant risks and rewards of ownership 
remain with the vendor. 
402.10.10.     In Canada, a transfer of an interest in property to a limited partnership in which the vendor retains an 
interest as a general partner would not normally indicate that effective control of the property was retained by the 
vendor. Although the limited partners cannot participate in the day-to-day management of the property, usually they 
would have the right to terminate the general partner's contract, although the limited partnership agreement may require 
a significant percentage of the limited partners to be in favour of the termination. The terms of each such agreement 
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must be reviewed to determine the substance of the transfer and whether the vendor had completed all acts necessary to 
prevent the unwinding of the transaction. Further, consideration needs to be given to the guidance set out in subsection 
604. on contributions to a joint arrangement to determine the gain or loss to be recognized in income at the time of the 
transfer or sale to the extent of the interests of the other non-related investors. 
402.10.11.     Similarly, a transfer of a part interest in a property to a joint arrangement would not preclude recognition 
of a sale of that part of the property transferred to outside interests. The substance of the transfer must be evaluated, and 
the accounting would follow that set out in section 600. 
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400. Revenue and Profit Recognition on Sales of Real Estate  >> 402. Revenue and Profit Recognition  >> 402.11. Revenue 
is Measurable   


402.11. REVENUE IS MEASURABLE 
402.11.1.     The next criterion in ASPE in the determination of whether a sale should be recognized involves the ability 
to measure the consideration that will be derived from the sale. Normally this determination is not difficult; however, 
there are two general situations in the real estate industry where a question as to the amount of the consideration may be 
raised. 
402.11.2.     In certain instances, there may be contracts where the proceeds are dependent on a future sale of the 
property. However, such contracts usually establish a minimum price with a participation in the profits of the purchaser 
related to the development of the property or a participation in the appreciation if the purchaser were to refinance the 
property. Provided the vendor did not share in any losses of the purchaser in such situations, revenue would normally be 
recognized at the date of closing based on the minimum price. The share of future profits or appreciation would be 
recorded as earned or received, as appropriate. In such situations, it would not be appropriate to defer any costs to 
charge against the future income. Sharing in the losses would likely prevent a sale from being recognized. 
402.11.3.     Other situations where measurement of revenue may be difficult in the real estate environment would 
include transactions whereby the consideration included purchaser's stock or notes with optional settlement provisions 
that are of an undeterminable value. 
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400. Revenue and Profit Recognition on Sales of Real Estate  >> 402. Revenue and Profit Recognition  >> 402.12. Ultimate 
Collection is Reasonably Assured   


402.12. ULTIMATE COLLECTION IS REASONABLY ASSURED 
402.12.1.     The last criterion set under ASPE for the recognition of revenue when cash receipts are deferred is the 
degree of assurance as to the ultimate collectibility of the proceeds. When there is uncertainty as to ultimate collection, 
it may be appropriate to recognize revenue only as cash is received. When there is reasonable assurance of ultimate 
collection, revenue is recognized even though cash receipts are deferred. When the uncertainty relates to collectibility 
and arises subsequent to the time revenue was recognized, a separate provision to reflect the uncertainty should be 
made. The amount of revenue originally recorded would not be adjusted. 
402.12.2.     When consideration includes a note or other financial instrument issued by the purchaser to be settled in 
cash and under the terms of the notes the seller has recourse effectively only against the assets sold, income from the 
sale is only recognized when there is a substantial commitment by the purchaser demonstrating its intent to honour its 
obligations under the note and the seller has reasonable assurance of collecting the note. 
402.12.3.     There are a number of conditions that may indicate a lack of substantial commitment by the purchaser 
including: 


•     an appropriate amount of the sale price has not been received in cash; 
•     the vendor has made concurrent loans to the purchaser, particularly non-recourse loans; and 
•     the balance of the purchase price is not payable with some reasonable relationship to the progress 
of the development. 


402.12.4.     Contracts for the sale of real estate frequently include the purchaser providing part of the consideration in 
the form of a note. In these situations, the note may be without recourse to the assets of the buyer other than the property 
sold. 
402.12.5.     The amount of the down payment demonstrates the buyer's initial commitment to the property. ASPE does 
not provide explicit guidance on what would be considered a sufficient down payment. With respect to assets not held 
for sale in the normal course, practice has evolved where a commitment of approximately 15% of the purchase price is 
generally sufficient to allow profit recognition. Such a commitment could be in the form of cash from resources other 
than those transferred from the seller or other terms of the transaction including an absolute assumption by the 
purchaser of the seller's obligation to a third party equivalent in value to a sufficient down payment of the purchase 
price. In other circumstances, defining the appropriate amount of down payment must depend on the nature of the 
transaction and the circumstances at the time. In Canada, revenue from a sale of land has generally been recognized 
only after the receipt of at least 15% of the sales price. There has been no established practice for other types of 
properties. REALPAC believes that the amount must be determined based on the environment at the time of sale. For 
instance, in a depressed market with little evidence of an upturn or at the height of an escalating market, a land 
developer may think it appropriate to have received 25% to 35% of the sales price in cash before the sale is recognized. 
On the other hand, if the sale were to a company or organization with security above and beyond the land, a sale may be 
recognized with less than 15% down. 
402.12.6.     Concurrent loans to the purchaser raise a question as to the buyer's commitment to the property. Such loans 
may be unsecured, secured on a non-recourse basis by the property sold or secured by the property sold and other assets 
of the purchaser. In evaluating the collectibility of the note, the type of note must be taken into consideration. If the 
notes could be sold without recourse to the vendor or if the notes were supported by an irrevocable letter of credit from 
an independent established lending institution, then collectibility would not be a concern. Historically, in Canada, non-
recourse debt would not necessarily prevent the recognition of a sale unless other factors suggested there was doubt as 
to the collectibility of the proceeds. 
402.12.7.     A further indication of the continuing commitment of the buyer is the rate, both as to time and amount, of 
principal repayments. The sooner the debt is repaid, the more certain is the collection. In projects involving further 
development, the closer the repayments are related to the progress of development, the more certain is the collection. 
402.12.8.     In situations where a note is taken back and secured on not only the property sold but also other assets of 
the purchaser, the vendor would need to assess whether the purchaser is a responsible and established organization and 
appears to have the financial strength to repay any monies owing. If the note taken back is non-recourse, factors that 
would raise doubt about the purchaser's ability to honour the note in accordance with its terms include the following: 


•     the net cash flow to be generated in the future by the assets sold and available to service the note 
is not reasonably expected to equal or exceed the purchaser's obligations under the note, based on 
past experience and current circumstances; 
•     the note bears a significantly higher effective rate of interest than market interest rates on other 
monetary financial instruments of a similar term to maturity (i.e., the risk premium indicates 
significant uncertainty about ultimate collection); or 
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Court File No. CV -22-00688349-00CL


ONTARIO
SUPERIOR COURT OF JUSTICE


COMMERCIAL LIST


BETWEEN:


MATTAMY (DOWNSVIEW) LIMITED


Applicant


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE
COURT APPOINTED MONITOR OF URBANCORP DOWNSVIEW PARK


DEVELOPMENT INC. PURSUANT TO THE COMPANIES' CREDITORS ARRANGMENT
ICZR.S.C. 1985, C. C-36. AS AMENDED, GUY GISSIN, IN HIS CAPACITY AS THE


APPOINTED FUNCTIONARY AND FOREIGN REPRESENTATIVE OF URBANCORP INC
BY ORDER OF THE DISTRICT COURT IN TEL AVIV-YAFO, ISREAL


Respondents


APPLICATION LINDER RULE 14.05(2) of the Rules of Civil Procedure, R.R.O. 1990, Reg.
I94,and Section 46 of the ArbitrationAct 1991, S.O. 1991, c. 17


REPLY AFFIDAVIT OF DAVID GEORGE


I, David George, of the City of Toronto, in the Province of Ontario, MAKE OATH AND


SAY


1. I have reviewed the affidavit of Noah Goldstein, swom on December 6,2022, and swear


this affidavit in reply. I previously swore an affidavit in this application on October 3,2022. I rc-


affirm my evidence in that previous affidavit and adopt all defined terms.
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2. Mr. Goldstein's statement at paragraph 8 of his affidavit that"...Mattamy sought to


adduce additional evidence after the in person oral argument on June 3, 2022" is misleading and


therefore incorrect. During the hearing, the Arbitrator raised the issue of the application of ASPE


to the definition of Gross Revenue and directed Mattamy to adduce additional evidence about,


among other things, how ASPE accounting principles are applied for the recognition of revenue


on the sale of residential condominium units.


3. At paragraph 9 of his affidavit, Mr. Goldstein makes refence to an April 14,2022KSV


Report delivered in the Arbitration. The "Arbitration Report" sets out the Claimants' arguments


and positions in the Arbitration. Mr. Goldstein appears to attempt to rely on those submissions to


say that "the issue of whether UTMI is entitled to receive Management Fees was specifically


contemplated and reserved for later determination by Chief Justice Morawetzinthe AVO Order


and Transaction". Mr. Goldstein appears to be relying on paragraph 4 of the Arbitration Report:


[4] Pursuant to the terms of the AVO, the Transaction was approved
"without prejudice to any procedural or substantive right or position of
UTMI with respect to its claim for entitlement to the management fees"
under the Project Agreements... [emphasis added]


4. Contrary to Mr. Goldstein's evidence, that was not agreed to and not the intent of the


AVO Order. Indeed, the AVO Order does not contemplate and reserve for "later determination"


the "issue" of whether UTMI is entitled to receive management fees. The AVO Order simply


states that the transaction is without prejudice to UTMI's claim for management fees under the


Co-Ownership Agreement.


5. At paragraph 14 of his affidavit, Mr. Goldstein reasons, in response to my previous


affidavit, that the application of ASPE accounting principles to the recognition of revenue for the


sale of condominium units "cannot" be a new issue because the definition of Gross Receipts
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makes reference to ASPE. He misses the point. I disagree that this was not a new issue, it was


raised for the first time at the hearing-by the Arbitrator. While the definition of Gross Receipts


does reference ASPE, none of the parties to the Arbitration raised the issue that was raised by the


Arbitrator (respecting the timing of revenue recognition) prior to the June 3, 2022hearing. To be


clear, as I stated in my first affidavit, no party to the Arbitration took the position that revenue


had been received or recognized prior to the Arbitration commencing. That decision was arrived


at by the Arbitrator even though it was not a position taken by any of the parties.


6. I was at the June 3,2022 hearing and I disagree with Mr. Goldstein's second-hand


account of what transpired. Mr. Goldstein was not at the hearing. At paragraph l6 of his


affidavit, he states that "counsel for Mattamy advised that it would provide the provisions of


ASPE pertaining to the recognition of revenue for the sale of condominium units...". To be


clear, the Arbitrator raised the issues and requested that additional evidence be submitted.


Mattamy complied with the Arbitrator's direction.


7. I also disagree with Mr. Goldstein's statement atparagraphlT that "the additional


evidence that Mattamy would provide after oral arguments pertained to submissions made by


counsel for Mattamy in response to questions from the Arbitrator...". The questions posed by the


Arbitrator during the hearing were unrelated to any of submissions or positions advanced by


Mattamy (and the Claimants) at the hearing or otherwise in the Arbitration. As I said, this was a


new issue as no party had raised an issue of revenue arising prior to closing of the condominium


unit purchases.


8. Paragraph 18 is partially accurate, but Mr. Goldstein omits the fact that the Claimants


also agreed that the Handbook should be included in the additional evidence. Only the Arbitrator
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disagreed that it should be included in evidence. Mr. Goldstein again states atparagraph 20 that


the "parties could not agree on the content of Mattamy's proposed supplementary affidavit". To


be clear, the Claimants agreed to the inclusion of the Handbook.


9. Paragraph 19 again seeks to mischaracterize my draft further supplementary affidavit as


an independent attempt to introduce new evidence. It was not. Mattamy was directed by the


Arbitrator to deliver the additional evidence contained in my draft supplementary affidavit,


including the financial statements of DHL


1 0. With respect to Mr. Goldstein's summary of the June 27 , 2022 case conference, while I


was not in attendance, I am advised by my counsel who were in attendance that the Arbitrator


provided limited "reasons" for dismissingparagraph 3 of my draft supplementary affidavit that


referred to and attached the Handbook. In the next sentence, I provide evidence without


intending to waive privilege. Mattamy's counsel has reviewed their notes and the only reasons


provided by the Arbitrator for disallowing the Handbook was that he "did not know what if


anything Pricewaterhouse did with it."


SWORN by David George at the City of
Toronto, in the Province of Ontario, before me
on Decemb er 2l , 2022 in accordance with
O. Reg. 431120, Administering Oath or
Declaration Remotely.


Commissioner Afhdavits DAVID GEORGE
(or as may be)


NIKLAS HOLMBERG
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Tor#: 10535761.3 


IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O. 
1991, c. 17 
 
AND IN THE MATTER OF AN ARBITRATION 
 


BETWEEN: 
  


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE 
COURT APPOINTED MONITOR (THE “MONITOR”) OF 
URBANCORP DOWNSVIEW PARK DEVELOPMENT INC. 
(“UDPDI”) AND URBANCORP TORONTO MANAGEMENT 
INC. (“UTMI”) PURSUANT TO THE COMPANIES’ 
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, C. C-36, 
AS AMENDED 
 
AND 
 
GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED 
FUNCTIONARY AND FOREIGN REPRESENTATIVE OF 
URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT 
COURT IN TEL AVIV-YAFO, ISRAEL (THE “ISRAELI 
FUNCTIONARY”) 


Claimants 
AND 
 
MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”) 
 
AND 
 
DOWNSVIEW HOMES INC. (“DHI”) 


Respondents 
 
 
 
 


NOTICE OF REQUEST TO ARBITRATE 
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WHEREAS UDPDI, a wholly-owned subsidiary of UCI, and the Respondents, 


among others, are parties to a co-ownership agreement dated as of June 17, 2013, as 


amended (the “Co-Ownership Agreement”), together with various other related 


agreements relating to a real estate development located at Downsview Park (the 


“Project”); 


AND WHEREAS a dispute has arisen between the Claimants and Respondents 


regarding the interpretation and performance of the Co-Ownership Agreement; 


AND WHEREAS the Co-Ownership Agreement provides that any disputes that 


arise between the parties under or by virtue of the Co-Ownership Agreement shall be 


resolved by arbitration; 


NOW THEREFORE the Claimants give notice of their intention to commence 


arbitration pursuant to the Co-Ownership Agreement. The full particulars of the Claimants’ 


claim are set out in Schedule “A”, attached. 
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March 23, 2022     Davies Ward Phillips & Vineberg LLP 
155 Wellington Street West 
Toronto, ON  M5V 3J7 


 
Robin B. Schwill (LSUC #38452I) 
Tel: 416.863.0900 
Fax: 416.863.0871 
 
Lawyers for the Monitor 
 
 
Dentons Canada LLP 
400-77 King Street West 
TD Centre 
Toronto, ON  M5K 0A1 
 
Neil Rabinovitch / Kenneth Kraft 
Tel: 416-863-4656 / 416-863-4374 
 
Lawyers for Adv. Gus Gissin, in his 
capacity as the Court-appointed Israeli 
Functionary of Urbancorp Inc. 
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SCHEDULE "A" 
 
 


1. Unless otherwise defined herein, all capitalized terms shall have the meanings 


ascribed to them in the Co-Ownership Agreement. 


2. This arbitration relates to UTMI’s entitlement under the Co-Ownership Agreement 


to be paid the Urbancorp Consulting Fee by DHI, the owner of the Project. UTMI (as the 


assignee of UDPDI) is owed $5,911,624 on account of the unpaid Urbancorp Consulting 


Fee which DHI has failed or refused to pay.  


3. The Co-Ownership Agreement entitles UTMI to be paid the Urbancorp Consulting 


Fee which is a consulting fee equal to 1.5% of the total amount of Gross Receipts. The 


Co-Ownership Agreement also entitles the Development Manager, a Mattamy company, 


to be paid 4.5% of Gross Receipts as a Development Management Fee. 


4. Under the terms of the Co-Ownership Agreement, the Urbancorp Consulting Fee is 


payable regardless of the nature or level of services provided. 


5. The Co-Ownership Agreement provides that payment of the Urbancorp Consulting 


Fee is to be made at the same time as payments of the Development Management Fee. 


6. Because UTMI received $4,400,127 in respect of Urbancorp Consulting Fees prior 


to the commencement of these proceedings, UTMI was not entitled to receive further 


consulting fees until Mattamy had been paid a total of $13,200,822 in respect of the 


Development Management Fee. 
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7. Pursuant to Section 6.6 of the Co-Ownership Agreement, no payments of the 


Urbancorp Consulting Fee, being one-third of the Development Management Fee, shall be 


made until after the Development Manager has been paid the total amount of 


approximately $13.2 million.1 


8. The Gross Receipts for Phase 12of the Project totaled $302,504,155 in 


accordance with Mattamy’s calculation. The Development Management Fee Mattamy 


earned was therefore $13,612,687, plus HST for a total of $15,382,336. UTMI was 


entitled to the Urbancorp Consulting Fee in the amount of 1.5% of the Gross Receipts. 


Accordingly, UTMI was entitled to receive $4,537,562, plus HST, for a total of 


$5,127,445. To date, UTMI has been paid only $4,400,127 and accordingly remains 


owed $727,318 on account of Urbancorp Consulting Fees from Phase 1.  


9. Phase 2 of the Project is almost complete with Gross Receipts for Phase 2  


expected to total $305,858,775 in accordance with Mattamy’s calculation. The 


Development Management Fee Mattamy has earned in Phase 2 is therefore $13,763,645 


plus HST. UTMI is entitled to an Urbancorp Consulting Fee in the amount of 1.5% of the 


Gross receipts. Accordingly, UTMI is entitled to receive $4,587,882 plus HST for a total of 


$5,184,306 on account of Urbancorp Consulting Fees from Phase 2. 


                                                 


1 As UTMI received approximately $4.4 million prior to these proceedings, the Respondents must receive 
approximately $13.2 million in Development Management Fees before UTMI receives further Consulting Fees. 


2  The Project consists of different residential construction phases which are referred to as: (a) Towns & Stacks; (b) 
Singles; (c) Rentals; (d) Block P; and (e) Block A.  Towns & Stacks, Singles and Rentals were completed in 2018, 
while Block P and Block A are scheduled to be completed next year.  For purposes of this Notice of Arbitration, 
Towns & Stacks, Singles and Rentals are referred to as Phase 1 and Block P and Block A are referred to as Phase 2.   
Pursuant to the Project Agreements, Phase 1 is the Gross Receipts from Towns & Stacks and Phase 2 is the Gross 
Receipts from balance of the development. As the management fees owing to Mattamy and UTMI are based on total 
Gross Receipts, the allocation among phases is irrelevant.  
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10. The total outstanding Urbancorp Consulting Fee payable to UTMI therefore equals 


$5,911,624 (inclusive of HST) for the entire Project. 


11. Development Management Fees and Urbancorp Consulting Fees are earned as 


the Project progresses, not when the sales of the units close. Section 6.6 of the Co-


Ownership Agreement provides that the Development Management Fee and the 


Urbancorp Consulting Fee “shall be paid” from construction financing draws in proportion 


to total estimated costs. 


12. To date, the Respondents have failed or refused to pay UTMI the outstanding 


Urbancorp Consulting Fee.  UTMI therefore seeks a declaration that it is entitled to the 


Urbancorp Consulting Fee and an award in the amount of $5,911,624.
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O. 
1991, c 17 


AND IN THE MATTER OF AN ARBITRATION 


 
B E T W E E N : 
 


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE  
COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW 


PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT 
INC. (“UTMI”) PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT ACT 


R.S.C. 1985, C. C-36. AS AMENDED 
 


- and - 
 
GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN 


REPRESENTATIVE OF URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT 
COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY”) 


 
Claimants 


- and – 
MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”) 


 
- and – 


 
DOWNSVIEW HOMES INC. 


Respondent 
 
 


STATEMENT OF DEFENCE OF MATTAMY 


1. The Respondent, Mattamy (Downsview) Limited (“Mattamy”), admits the allegations 


contained in paragraphs 3, 6 and 7 of the Claim. 


2. Mattamy denies the allegations contained in paragraphs 2, 4, 5, 8, 9, 10, 11 and 12 of the 


Claim. 
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Overview 


3. This claim concerns the alleged entitlement of Urbancorp Downsview Park Development 


Inc.’s (“UDPDI”) affiliate, Urbancorp Toronto Management Inc. (“UTMI”), to consulting fees 


under the Amended and Restated Co-Ownership Agreement dated July 30, 2013 (the “Co-


Ownership Agreement”). UTMI is not a party to the Co-Ownership Agreement. 


4. On December 31, 2021, the Monitor transferred to Mattamy all of UDPDI’s interests in 


the Project1 and rights and obligations under the Co-Ownership Agreement to Mattamy thereby 


removing UDPDI as a Co-Owner (the “Transfer Date”). By operation of section 6.15 of the Co-


Ownership Agreement, UDPDI, and by extension UTMI, lost any entitlement to be paid 


consulting fees on Gross Receipts received after the Transfer Date. 


5. Prior to the Transfer Date, if UDPDI had performed its duties and functions under the 


Co-Ownership Agreement when it was requested to do so (it did not), UTMI would have been 


entitled to 1.5% of Gross Receipts of the Project—defined in part as “all revenues received from 


the sale of residential dwelling units…”. UTMI has no entitlement to a percentage of future 


Gross Receipts received after the Transfer Date. The Co-ownership Agreement is explicit: “in 


the event that [UDPDI] is no longer a Co-Owner, then [UDPDI] shall not carry out these duties 


and functions and shall not thereafter be entitled to the Urbancorp Consulting Fee.” 


                                                 
1 The “Project” is defined in the Co-Ownership Agreement as “the development and construction of the 
Buildings and Improvements to be constructed on the Lands as a residential real estate development 
consisting of up to 1,131 residential dwelling units (or such higher number as Governmental Authorities, 
and if necessary, PDP, may permit and the market justifies or such lower number as Mattamy and 
Urbancorp may agree upon), including the Affordable Housing Component, and the sale of such units, 
and includes all Project Contracts, Project Rights and existing and future improvements and facilities and 
chattels located on the Land and related to or used or acquired for the purpose of the proposed 
development or sale of the units including the existing sales office located on the Land and any items paid 
for in connection with the Project” 
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6. UTMI’s claim for consulting fees is also defeated by function of the payment sequence 


for management fees contained at sections 6.6, 8.4(c) and 8.5(c) of the Co-Ownership 


Agreement. Prior to entering into the Co-Ownership Agreement, UDPDI or its affiliates had 


already received over $4.4 million in consulting fees. The Co-Ownership Agreement prevents 


any further consulting fees to be paid to UTMI until Mattamy has been paid over $13.2 million 


in development management fees, which are paid from received Gross Receipts once permitted 


to be paid under the waterfall for distributions established by sections 8.4 and 8.5 of the Co-


Ownership Agreement. That did not occur prior to the Transfer Date.    


7. In any event, UDPDI’s failure to fulfill its management duties and functions when called 


upon to do so by Mattamy disentitles UTMI to any further consulting fees. In December 2019, 


Mattamy requested that UDPDI perform specific duties provided for under the Co-Ownership 


Agreement. It failed to do so. 


8. The claim should be dismissed and Mattamy should be paid its costs. 


Any Entitlements Ceased on the Transfer Date  


9. UTMI is not a party to the Co-Ownership Agreement and has no rights under it. Any 


rights it may have had to receive payment through UDPDI ceased on the Transfer Date. 


10. Pursuant to a court-approved sales process, on November 17, 2021, the Monitor entered 


into an agreement to convey all of UDPDI’s interests in the Project to Mattamy in full 


satisfaction of all obligations owed to Mattamy. The transaction removed UDPDI as a Co-


Owner. The sale extinguished over $10.1 million in secured debt Mattamy held over the Project. 
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11. The sale agreement acknowledges that the issue of UTMI’s entitlement to “Management 


Fees”, if any, remained unresolved and preserved UTMI’s right to pursue such fees, but does not 


provide that any such fees are outstanding or owing. 


12. The transaction was approved by the Court on December 29, 2021. There was no appeal 


of the approval order. The transaction closed on December 31, 2021. 


13. By function of section 6.15 of the Co-Ownership Agreement, UDPDI is 


expressly precluded from recovering any further consulting fees after the Transfer Date: 


6.15 Urbancorp’s Duties 


The Development Manager hereby delegates to Urbancorp the duties and 
functions described in Section 6 of Schedule "E" hereto and for the purposes 
of the carrying out of those duties and functions only, Urbancorp shall be 
subject to the obligations of the Development Manager as set out in Sections 
6.1, 6.2, 6.4, 6.5, 6.7, 6.16, 6.17, 6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30 
of this Agreement. In the event that Urbancorp is no longer a Co-Owner, 
then Urbancorp shall not carry out these duties and functions and shall 
not thereafter be entitled to the Urbancorp Consulting Fee [emphasis 
added]. 


14.  For this provision to have any meaning, it must be interpreted to mean that Gross 


Receipts received after UDPDI ceases to be a co-owner cannot form the basis for any further 


consulting fees to be paid to UTMI. 


The Management Fee Payment Threshold Has Not Been Met 


15. UDPDI is only entitled to further consulting fees when, and if, management fees paid to 


Mattamy exceed $13,200,822. The management fees received by Mattamy had not exceeded this 


threshold amount prior to the Transfer Date.  


16. Section 6.6. of the Co-Ownership Agreement states: 
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6.6 Fees and Disbursements 


The Co-Owners shall pay to the Development Manager a fee for its services 
equal to FOUR AND ONE HALF PERCENT (4.5%) of the total amount of 
Gross Receipts (the "Development Management Fee") and for as long as 
Urbancorp carries out the duties and functions described in Section 6.15 or 
such lesser duties and functions as may be otherwise agreed by the Co-
Owners, Urbancorp shall be entitled to a consulting fee (the "Urbancorp 
Consulting Fee") equivalent to ONE AND ONE HALF PERCENT (1.5%) 
of the total amount of Gross Receipts, which fee shall be paid to Urbancorp 
Toronto Management Inc., provided that the Co-Owners acknowledge 
that management or consulting fees in respect of the Project have been 
paid to Urbancorp or its Affiliates in the amount of $4,400,274.00 to 
date and no payments of the Urbancorp Consulting Fee shall be made 
until after the Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee. The 
Development Management Fee shall be paid from construction financing 
draws in proportion to total estimated costs. After the Development 
Manager has been paid a total amount of $13,200,822.00 in respect of the 
Development Management Fee, payments of the Urbancorp Consulting Fee 
shall then be made by the Co-Owners at the same time as payments of the 
Development Management Fee [emphasis added]. 


17. Section 6.6 calculates the relevant management and consulting fees based on actual 


received Gross Receipts. Mattamy had not been paid in excess of $13,200,822 in management 


fees prior to the Transfer Date.  


18. For phase 1 of the Project, distributions of Gross Receipts must comply with section 8.4 


of the Co-Ownership Agreement and, for all phases other than phase 1, with section 8.5. Those 


provisions provided that no distributions to Mattamy as Development Manager were to be made 


under section 8.4(c) or 8.5 (c) until the amounts set out in section 8.4(a) and (b) for phase 1, and 


8.5(a) and (b) for all phases other than phase 1, have been paid in full. 


19. The amounts to be paid under section 8.4(a) and (b) and 8.5(a) and (b) had not been paid 


in full prior to the Transfer Date. No management fees had been paid to Mattamy prior to the 


Transfer Date. Accordingly, no consulting fees are payable to UTMI. 
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20. Despite the provisions of section 6.6 that Development Management Fees shall be paid 


from construction financing draws in proportion to total estimated costs, the actual construction 


financing credit facility does not permit such amounts to be paid in that manner. 


UDPDI Did Not Perform Necessary Duties and Functions 


21. Section 6.15 of the Co-Ownership Agreement required UDPDI to perform management 


services as requested by Mattamy as a condition of receiving consulting fees pursuant to section 6.6. 


It failed to do so and UTMI is therefore not entitled to the payment of any consulting fees. 


22. Section 6.15 describes the relevant duties and functions to be performed as being set out 


in Schedule “E” to the Co-Ownership Agreement. That schedule provides that the relevant duties 


are any of the items listed in section 1-5 of the schedule to the extent that Mattamy specifically 


requests such duties and tasks be performed by UDPDI.  


23. On December 20, 2019, Mattamy, at a Management Committee Meeting, provided 


UDPDI with a list of tasks that, pursuant to section 6 of Schedule “E”, Mattamy was requesting 


UDPDI to perform. This request was not acknowledged by counsel for UDPDI until over two 


months later on March 4, 2020.  


24. Although the Foreign Representative, Guy Gissin, attempted to arrange a meeting to 


discuss the tasks in March of 2020, by that time the requested tasks had already been completed 


by Mattamy as a result of UDPDI’s failure to perform them in a timely manner. 


25. Mattamy asks that this arbitration be dismissed with costs. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this fifth day of April, 2022. 


Matthew P. Gottlieb/Niklas Holmberg 


LAX O’SULLIVAN LISUS GOTTLIEB LLP 
Counsel 
Suite 2750, 145 King Street West  
Toronto ON M5H 1J8 


Matthew Gottlieb LSO #32268B  
Tel:  416 644 5353  
Email:  mgottlieb@lolg.ca 
Niklas Holmberg   LSO #63696G 
Tel:  416 645 3787 
Email:  nholmberg@lolg.ca 


and 


CASSELS BROCK & BLACKWELL LLP 
Barristers & Solicitors 
Scotia Plaza, Suite 2100 
40 King St West 
Toronto, ON M5H 3C2 


Jane Dietrich  
Tel:  416 860 5223  
Email:  jdietrich@cassels.com 


Lawyers for Mattamy 
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O.1991, C 17 AND IN THE MATTER OF AN ARBITRATION 


KSV RESTRUCTING INC et al. 
Claimants 


DOWNSVIEW HOMES INC. 
Respondents 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


COMMERCIAL LIST 


PROCEEDING COMMENCED AT TORONTO 


STATEMENT OF DEFENCE OF MATTAMY 


LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Suite 2750, 145 King Street West 
Toronto ON  M5H 1J8 


Matthew P. Gottlieb  LSO#: 32268B 
mgottlieb@lolg.ca 
Tel: 416 644 5353 


Niklas Holmberg  LSO#: 63696G 
nholmberg@lolg.ca 
Tel: 416 645 3787 


CASSELS BROCK & BLACKWELL LLP 
Barristers & Solicitors 
Scotia Plaza, Suite 2100 
40 King St West 
Toronto, ON M5H 3C2 


Jane Dietrich  
Tel:  416 860 5223  
Email: jdietrich@cassels.com 


Lawyers for Mattamy
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IN THE MATTER OF THE ARBITRATION ACT, 1991, S.O. 


1991, c 17 


AND IN THE MATTER OF AN ARBITRATION 


 


B E T W E E N: 


 


KSV RESTRUCTURING INC., IN ITS CAPACITY AS THE  


COURT APPOINTED MONITOR (THE “MONITOR”) OF URBANCORP DOWNSVIEW 


PARK DEVELOPMENT INC. (“UDPDI” AND URBANCORP TORONTO MANAGEMENT 


INC. (“UTMI”) PURSUANT TO THE COMPANIES’ CREDITORS ARRANGMENT ACT 


R.S.C. 1985, C. C-36. AS AMENDED 


 


- and - 


 


GUY GISSIN, IN HIS CAPACITY AS THE APPOINTED FUNCTIONARY AND FOREIGN 


REPRESENTATIVE OF URBANCORP INC. (“UCI”) BY ORDER OF THE DISTRICT 


COURT IN TEL AVIV-YAFO, ISREAL (THE “ISREAL FUNCTIONARY”) 


 


Claimants 


- and – 


MATTAMY (DOWNSVIEW) LIMITED (“MATTAMY”) 


 


- and – 


 


DOWNSVIEW HOMES INC. 


Respondent 


 


 


SUPPLEMENTARY AFFIDAVIT OF DAVID GEORGE 


 I, David George, of the City of Toronto, in the Province of Ontario, AFFIRM: 


1. I am Senior Vice President, Legal of Mattamy Asset Management Incorporated. On 


behalf of Mattamy, I have been involved in the Downsview Project since April 2016. I have also 


been involved in the insolvency proceeding of the relevant Urbancorp entities as it relates to the 


Project. I previously swore an affidavit for this arbitration on May 6, 2022. I adopt all defined 


terms in that affidavit and confirm that its contents remain true and accurate.  
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The May 16, 2022 Supplementary KSV Report 


2. I swear this affidavit in reply to the Monitor’s supplementary report dated May 16, 2022 


and delivered in response to my May 6, 2022 affidavit (the “Supplementary Report”).  


3. In the Supplementary Report, the Monitor takes unpleaded positions that have not 


previously been taken and that run contrary to how Project revenues have been accounted for 


since Mattamy became a Co-Owner in 2013. 


4. My failure to respond to any portion of the Supplementary Report should not be 


understood to mean that I agree with the balance of the Supplementary Report. 


Debts Never Recognized as “Gross Receipts”    


5. Under the heading “Issue #2”, the Monitor refers to the reference to “proceeds from any 


financing derived by or on behalf of the Co-Owners from the ownership and operation of the 


Project Property” in the definition of “Gross Receipts” in the Co-Ownership Agreement. The 


Monitor then takes the following position at paragraph c) under the same heading: 


The George Affidavit does not consider approximately $93 million in 


construction financing advanced as of December 31, 2021 by National Bank 


of Canada (“NBC”), the construction lender on Block A and P…. 


6. The Monitor then sets out a calculation of Gross Receipts for Phase 2 that includes $93 


million in project construction financing to be repaid to NBC.  


7. The reference to “proceeds from any financing” in the definition of Gross Receipts does 


not refer to funds borrowed by the Co-Owners. Obviously, and confirmed by Cathy Rudman, 


any such borrowed funds are properly characterized as liabilities and are not to be accounted for 


as revenues received (and have consistently been accounted for in that manner). The reference to 
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proceeds from any financing “derived by or on behalf of the Co-Owners from the ownership and 


operation of the Project Property” relates to revenues earned by (i.e. “derived by”) the Co-


Owners acting as lender.  


8. From time to time, when Mattamy has been involved in real estate development projects, 


it has offered financing and other lending arrangements to purchasers. For example, Mattamy has 


previously offered and provided vendor takeback mortgages to purchasers on various other 


projects.  


9. When the Co-Ownership Agreement was entered into this was, as normal, a possibility—


it was anticipated that the Co-Owners may earn revenue from providing financing. No such 


arrangements were offered or needed on this Project to date as there has been availability of 


affordable mortgages for residential housing at the time the units were closed in Phase 1 and sold 


in Phase 2.  


10. Cathy Rudman advises me that any deferred revenues and interest that would have been 


earned on any such financing arrangements would be recorded as revenue and would form part 


of the Gross Receipts on a project.  


11.  I am further advised by Cathy Rudman that construction financing facilities obtained for 


and on behalf of the Co-Owners as borrowers (on both Phase 1 and Phase 2) have never been 


included in the calculation of Gross Receipts. Gross Receipts have always been calculated on the 


basis of actual revenues received from the Project and primarily from proceeds of unit sales.  


12. For example, on October 19, 2018, following the completion of Phase 1, Mattamy 


provided the Monitor with financial statements and other documents respecting Phase 1. 
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Included was a document titled “Mattamy Management fee Calculation Phase 1 – July 2018”, 


which calculated Gross Receipts as follows: 


 


13. As was well known to UDPDI and the Monitor, there was more than $125 million 


borrowed under a construction financing facility obtained for Phase 1. There is no reference to 


that construction financing, or any other financing, in the above calculation of Gross Receipts. 


Both UDPDI and the Monitor knew the number of closed sales for Phase 1 and knew that the 


revenue figures for Phase 1 did not include the borrowed $125 million. The Monitor has never 


objected to this method of calculating Gross Receipts. A copy of this document together with the 


October 19, 2018 email enclosing it is attached as Exhibit “A”. 


14. Mattamy has consistently provided Urbancorp and the Monitor with budgets and other 


documents that calculated Gross Receipts, for management fee calculations and otherwise, that 


did not included financing obtained by the Co-Owners. There has never been any objection to 


those calculations. Instead, and with the exception of its Supplementary Report, the Monitor has 
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always adopted and relied on Gross Receipt figures that did not include financing obtained for 


the Project. 


15. On Phase 2, Mattamy provided the Monitor updated management fee calculations on 


March 4, 2021. These management fee calculations do not include any reference to financing: 


 


16. As the Monitor notes in its Supplementary Report, there is significant construction 


financing for Phase 2. There is no reference to that construction financing, or any other 


financing, in the above calculation or in any other calculation of Gross Receipts for Phase 2. The 


Monitor has never objected to this method of calculating Gross Receipts for Phase 2. A copy of 


this document together with the March 4, 2021 email enclosing it is attached as Exhibit “B”.  
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17. The reality of how Gross Receipts have been calculated on the Project is reflected in the 


Monitor’s own documents circulated as part of the Sales Process for the Property. In its 


Confidential Information Memorandum provided to potential purchasers, the Monitor describes 


the estimated management fees in dispute for both Phase 1 and Phase 2 as totalling $5 million. 


This figure is based on revenues from closed sales of units (or projected revenue in the case of 


Phase 2) and does not include proceeds from construction financing:  


 


18. If construction financing were to have been included in the Monitor’s calculation of 


management fees, the management fees in dispute would have been significantly higher than the 


$5 million represented to potential purchasers. A copy of the Monitor’s Confidential Information 


Memorandum is attached as Exhibit “C”.  
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OVERVIEW 


1. Capitalized terms used herein and not otherwise defined shall have the meaning 


ascribed to them in the Report of KSV Restructuring Inc., in its capacity as Monitor 


(the “Monitor”) of Urbancorp Downsview Park Development Inc. and Urbancorp 


Toronto Management Inc. dated April 14, 2022 (the "Report") and the Monitor’s 


Supplement to the Report dated May 16, 2022.  


2. The Consulting Fee Dispute is essentially a matter of contract interpretation. 


3. Two key principles underpin the dispute: (1) the concept of “entitlement” or when 


DHI becomes obligated to pay UTMI; and (2) the mechanics and timing of when 


such obligations are to be paid. These two things are different. Mattamy’s 


arguments erroneously conflate them. 


4. Section 6.6 of the Co-Ownership Agreement clearly provides that Downsview is 


entitled to the Urbancorp Consulting Fee. This entitlement existed as at the date 


on which Downsview ceased to be a Co-Owner (the “Transaction Date”). This 


entitlement was not extinguished upon Downsview ceasing to be a Co-Owner. The 


fact that the Urbancorp Consulting Fee may have become payable after the 


Transaction Date does not eliminate DHI’s obligation to pay it. The amount of the 


Urbancorp Consulting Fee owing is $5,911,624. 


A. Section 6.6 of the Co-Ownership Agreement 


5. This section provides as follows: 


The Co-Owners shall pay to the Development Manager a fee for its 
services equal to FOUR AND ONE HALF PERCENT (4.5%) of the 
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total amount of Gross Receipts (the "Development Management 
Fee") and for as long as Urbancorp carries out the duties and 
functions described in Section 6.15 or such lesser duties and 
functions as may be otherwise agreed by the Co-Owners, 
Urbancorp shall be entitled to a consulting fee (the "Urbancorp 
Consulting Fee") equivalent to ONE AND ONE HALF PERCENT 
(1.5%) of the total amount of Gross Receipts, which fee shall be 
paid to Urbancorp Toronto Management Inc., provided that the Co-
Owners acknowledge that management or consulting fees in 
respect of the Project have been paid to Urbancorp or its Affiliates 
in the amount of $4,400,274.00 to date and no payments of the 
Urbancorp Consulting Fee shall be made until after the 
Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee. 
The Development Management Fee shall be paid from construction 
financing draws in proportion to total estimated costs. After the 
Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee, 
payments of the Urbancorp Consulting Fee shall then be made by 
the Co-Owners at the same time as payments of the Development 
Management Fee. 


6. The entitlement language is clear. 


for as long as Urbancorp carries out the duties and functions 
described in Section 6.15 or such lesser duties and functions as 
may be otherwise agreed by the Co-Owners, Urbancorp shall be 
entitled to a consulting fee (the "Urbancorp Consulting Fee"). 
(emphasis added) 


7. The amount of the Urbancorp Consulting Fee is clear. 


equivalent to ONE AND ONE HALF PERCENT (1.5%) of the total 
amount of Gross Receipts 


8. To whom it is payable is clear. 


which fee shall be paid to Urbancorp Toronto Management Inc. 


9. How it is to be paid is clear. 


no payments of the Urbancorp Consulting Fee shall be made until 
after the Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee. 
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The Development Management Fee shall be paid from construction 
financing draws in proportion to total estimated costs.  


After the Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee, 
payments of the Urbancorp Consulting Fee shall then be made by 
the Co-Owners at the same time as payments of the Development 
Management Fee. (emphasis added) 


B. Entitlement – Duties and Functions 


10. In the prior arbitration it was determined that “for such lesser duties and functions 


as may be otherwise agreed” implied that Downsview was entitled to the 


Urbancorp Consulting Fee even if no such duties and functions were ever agreed 


to. 


Arbitration Award dated October 3, 2019 (the “First Award”), para. 
73, Exhibit “O” to the George Affidavit, Mattamy’s Responding 
Arbitration Record. 


11. Mattamy alleges that it has since asked Downsview to perform certain duties and 


functions that Downsview failed to perform but provides no evidence of this and 


the only uncontested evidence on record is that no such duties and functions were 


agreed as required by Section 6 of Schedule E of the Co-Ownership Agreement, 


let alone determined with sufficient specificity. Further, Downsview made 


arrangements with a third party, Altus, to provide the requested services but 


Mattamy failed to meet with Altus as requested in order to finalize the scope of 


work.  


Affidavit of Hylton Levy sworn April 14, 2022. 
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C. Entitlement – Section 6.15 of the Co-Ownership Agreement 


12. Mattamy also alleges that pursuant to Section 6.15 of the Co-Ownership 


Agreement, Downsview is expressly precluded from recovering any further 


consulting fees after the Transaction Date. Section 6.15 of the Co-Ownership 


Agreement provides as follows: 


The Development Manager hereby delegates to Urbancorp the 
duties and functions described in Section 6 of Schedule "E" hereto 
and for the purposes of the carrying out of those duties and 
functions only, Urbancorp shall be subject to the obligations of the 
Development Manager as set out in Sections 6.1, 6.2, 6.4, 6.5, 6.7, 
6.16, 6.17, 6.18. 6.19, 6.26, 6.27, 6.28, 6.29 and 6.30 of this 
Agreement. In the event that Urbancorp is no longer a Co-Owner, 
then Urbancorp shall not carry out these duties and functions and 
shall not thereafter be entitled to the Urbancorp Consulting Fee. 
(emphasis added) 


13. The language in this section is obviously linked to the performance of certain 


delegated duties and functions. This is evident from the language that provides 


that upon no longer being a Co-Owner Urbancorp shall also not carry out these 


duties and functions. 


14. The natural interpretation of this language is that once Urbancorp ceases to carry 


out “these duties and functions” it ceases to be entitled to the Urbancorp 


Consulting Fee on a go-forward basis. This is consistent with the language in 


Section 6.6 of the Co-Ownership Agreement that Urbancorp is only entitled to the 


Urbancorp Consulting Fee “for as long as Urbancorp carries out the duties and 


functions described in Section 6.15 or such lesser duties and functions as may be 


otherwise agreed.” 
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15. In this case, however, there were essentially no more duties and functions to be 


performed as of the Transaction Date. Towns & Stacks, Singles and Rentals were 


completed in 2018. Block P and Block A were almost complete as at the 


Transaction Date and substantially all the units in the Project had been pre-sold. 


Monitor’s Report, Section 3.2, paras. 2, 3 and 5. 


16. As such, as of the Transaction Date, Urbancorp was fully entitled to the Urbancorp 


Consulting Fee in connection with the Project. In addition, as of the Transaction 


Date the “total amount of Gross Receipts” was known even though certain 


amounts remained to be collected. 


17. Mattamy argues that Section 6.15 must be interpreted to mean that Gross Receipts 


received after Downsview ceased to be a Co-Owner cannot form the basis for any 


further consulting fees paid to UTMI. 


18. This interpretation confuses the entitlement or obligation to pay with how the 


amount of the obligation is calculated and when it is paid. 


19. Pursuant to Section 6.6 of the Co-Ownership Agreement, the Urbancorp 


Consulting Fee is an amount equal to 1.5% of the “total amount of Gross Receipts”. 


“Total amount of Gross Receipts” is not limited to any period of time and is clearly 


stated to be “the total amount of”. The relevant limitation is “for as long as …”. 


Accordingly, the natural interpretation of this language is that it is a reference to 


the total Gross Receipts up to the point in time Downsview no longer carries out 


its agreed to duties and functions or such lesser duties and functions as otherwise 


agreed. 
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20. As discussed, any and all such duties and functions had been carried out as of the 


Transaction Date and there were no outstanding agreed upon duties or functions 


which remained to be performed as of the Transaction Date. 


21. At its most favorable to Mattamy, given that it was agreed that Downsview had no 


duties and functions to carry out, this provision in the circumstances could be 


interpreted to mean “for so long as Downsview is a Co-Owner”. But even this 


cannot alter the meaning of “total amount of Gross Receipts” as at the Transaction 


Date. 


22. Even if it is accepted that the temporal restriction of “for so long as” is directly linked 


to the quantum calculation such that the calculation is limited to the actual Gross 


Receipts in fact actually received on or before the Transaction Date,  then the 


amount of the Urbancorp Consulting Fee would still be $3,007,000 and not zero. 


Monitor’s Supplemental Report, Section 1.1, para. (f). 


23. However, this alternative interpretation should not be adopted for two reasons. 


24. First, Mattamy agreed that the Transaction was without prejudice to any procedural 


or substantive right or position of UTMI with respect to its claim for entitlement to 


the Urbancorp Consulting Fee. 


Monitor’s Report, Section 1.3, paras. 3 and 4. 
Supplemental Report, Section 1.1, para. 1(a) and 1(b). 


25. Downsview retaining whatever rights it may have upon approval of the Transaction 


cannot mean such rights are adversely affected as a consequence of the 


Transaction. That would be antithetical. This is especially the case when no 
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consideration was paid in respect of such rights and Mattamy remained silent 


about this position on the motion seeking approval of the Transaction in its favour. 


26. Second, the definition of Gross Receipts in the Co-Ownership Agreement 


specifically includes revenues received from the sale of residential dwellings on a 


non-cash basis – meaning when the units are sold, not when the sale proceeds 


are in fact actually collected. The full definition is as follows: 


"Gross Receipts" means all cash revenues for any Accounting 
Period as determined in accordance with ASPE, including without 
limitation, proceeds from sale of all or any part of the Project 
Property (other than any sale under the Purchase Agreement), 
recoveries from front-ending of development charges items, 
revenues of a capital nature and proceeds from any financing 
derived by or on behalf of the Co-Owners from the ownership and 
operation of the Project Property and including: (1) all revenues 
received from the sale of residential dwelling units, parking units or 
storage units forming part of the Project; and (2) all rentals or other 
moneys earned or received from the leasing of or dealing with the 
Project Property pursuant to any lease, if applicable, including all 
amounts resulting from the operation of maintenance, escalation, 
participation and overage clauses; provided however, that the 
following items of Gross Receipts shall be included on a cash basis: 
(1) all amounts earned or received as recovery of expenses or for 
services provided to any tenants or other Person with whom the Co-
Owners shall have an arrangement in respect of the Project 
Property; (2) available insurance proceeds received with respect to 
the Project Property (except to the extent that such proceeds are 
used to rectify or correct the damage caused by an insured peril); 
(3) moneys received as a result of expropriation or moneys received 
in contemplation thereof; and (4) the sale of all or any part of the 
Project Property (other than any sale under the Purchase 
Agreement), other than residential dwelling units, if applicable. 
(emphasis added) 


27. The definition specifically provides that the sale of residential dwelling units shall 


not be included in the definition of Gross Receipts on a cash basis. This must 


imply, therefore, that revenues from pre-sales are included in the definition of 


Gross Receipts. 
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D. Gross Receipts Includes Construction Financing 


28. Mattamy also contests this alternative claim for $3 million on the basis that Gross 


Receipts does not include construction financing. 


29. This is also a dispute concerning the meaning of the following language in the 


definition of “Gross Receipts” in the Co-Ownership Agreement: 


…proceeds from any financing derived by or on behalf of the Co-
Owners from the ownership and operation of the Project Property. 


30. Mattamy contends that this means revenues earned by the Co-Owners acting as 


lenders. David George’s evidence on this point is inadmissible as parol evidence 


and is in any event of no weight given that it is not contemporaneous evidence of 


negotiations, but rather is after the fact hearsay of what he was advised by another 


Mattamy employee.  


Supplementary Affidavit of David George affirmed on May 20, 2022, 
para. 7, Mattamy’s Supplementary Responding Application Record. 


31. Mattamy’s contention is nonsensical for a number of reasons. 


32. First, “proceeds from any financing” is naturally understood to mean loan amounts 


advanced. If this language was meant to refer to “revenues earned by the Co-


Owners” that could have been plainly stated. It was not and is simply not what the 


Co-Ownership Agreement says. 


33. Second, “derived by the Co-Owners from ownership of the Project Property” also 


can only naturally mean obtained by using the Project Property as collateral. To 
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say that this language is a reference to “revenues earned by” negates the need to 


refer to “proceeds from any financing” and simply makes no sense in context. 


34. Third, Section 6.6 of the Co-Ownership Agreement says that: “The Development 


Management Fee shall be paid from construction financing draws”. In order for that 


to be possible, such construction financing must form part of “Gross Receipts” in 


light of the waterfall provisions at sections 8.4 and 8.5 of the Co-Ownership 


Agreement addressed below. 


35. Fourth, the fact that such financing has never been reflected in the waterfalls 


referenced in the Supplemental George Affidavit is because all those waterfalls 


are “end of project” waterfalls when the construction financing has already been 


repaid, not “mid-project” waterfalls where it is outstanding but not due and payable. 


36. Section 8.4 and 8.5 are the Phase 1 and Phase 2 waterfall provisions, respectively. 


They read in relevant part as follows: 


8.4 Distribution of Available Funds 


For all distributions relating to the First Phase of the Project, Gross 
Receipts shall be applied and distributed in the following order of 
priority, when available, with no distribution to be made in any 
category set forth below unless and until the preceding category 
has been satisfied in full, unless the Co-Owners otherwise agree in 
writing, subject to any applicable payment required pursuant to 
Section 10.1 (c)(6) or Section 10.2(i)(4) and the funding of the 
reserve fund pursuant to Section 8.3 hereof and any other reserves 
determined by the Co-Owners to be necessary in accordance with 
sound business practices to fund future contingencies of the Co-
Ownership: 


(a) the payment of all Expenses; 


(b) the repayment, when due and payable, of any moneys loaned 
or advanced to the Co-Ownership by third party lenders pursuant to 
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Article 7, together with all interest accrued thereon to the date of 
payment; 


(c) the payment to the Development Manager of all outstanding 
amounts payable to it under this Agreement, other than the 
Development Management Bonus Fee; 


8.5 Distribution of Available Funds for all phases other than 
the First Phase of the Project 


For all distributions relating to phases other than the First Phase of 
the Project, Gross Receipts shall be applied and distributed in the 
following order of priority, when available, with no distribution to be 
made in any category set forth below unless and until the preceding 
category has been satisfied in full, unless the Co-Owners otherwise 
agree in writing, subject to any applicable payment required 
pursuant to Section 10.1 (c)(6) or Section 10.2(i)(4) and the funding 
of the reserve fund pursuant to Section 8.3 hereof and any other 
reserves determined by the Co-Owners to be necessary in 
accordance with sound business practices to fund future 
contingencies of the Co-Ownership: 


(a) the payment of all Expenses; 


(b) the repayment, when due and payable, of any moneys loaned 
or advanced to the Co-Ownership by third party lenders pursuant to 
Article 7, together with all interest accrued thereon to the date of 
payment; 


(c) the payment to the Development Manager of all outstanding 
amounts payable to it under this Agreement, other than the 
Development Management Bonus Fee; (emphasis added) 


37. These provisions clearly provide that Gross Receipts shall be distributed “when 


available”. 


38. As to the repayment of construction financing at level (b) of the waterfall, that 


payment is to be made only “when due and payable”. Accordingly, so long as such 


loans have been kept current there would be no level (b) payment required at the 


time of distributing any Gross Receipts that were then currently available. 
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39. Paragraph 41 of the George Affidavit is wrong in saying that “Pursuant to 8.5(b) all 


moneys loaned with respect to Phase 2 must be repaid in full with interest before 


any Management Fees and/or Consulting Fees are paid.” That is not what Section 


8.5(b) says. It only requires the repayment, when due and payable, of any moneys 


loaned or advanced, not repayment in full of all moneys loaned. 


40. Accordingly, if an amount of construction financing is drawn (meaning Goss 


Receipts are available), but no amount in respect of such construction financing is 


then due and payable, that draw clearly can be used to pay the Development 


Management Fee at level (c) of the waterfall because nothing is currently payable 


at level (b). This is entirely consistent with the requirement to pay such fees in 


Section 6.6 of the Co-Ownership Agreement (“The Development Management Fee 


shall be paid from construction financing draws in proportion to total estimated 


costs”). 


41. Indeed, the Altus reports and Budget reflect the very fact that such Development 


Management Fees are paid from construction financing draws. 


Monitor’s Supplemental Report, Section 1.1, para. 1(k) and (l). 


42. Pursuant to Section 6.6 of the Co-Ownership Agreement, “payments of the 


Urbancorp Consulting Fee shall then be made by the Co-Owners at the same time 


as payments of the Development Management Fee.” 


E. Not Currently Payable Doesn’t Mean Not Obligated 


43. Section 6.6 of the Co-Ownership Agreement does qualify when the Urbancorp 


Consulting Fee can be paid: 
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no payments of the Urbancorp Consulting Fee shall be made until 
after the Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee. 


After the Development Manager has been paid a total amount of 
$13,200,822.00 in respect of the Development Management Fee, 
payments of the Urbancorp Consulting Fee shall then be made by 
the Co-Owners at the same time as payments of the Development 
Management Fee. 


44. Mattamy provides all administrative and management services to DHI. Mattamy 


decides if and when to make payments on the Project. Mattamy controls all 


administrative aspects of the Project, including Project accounting. 


Monitor’s Supplemental Report, Section 1.1, para. 1(m) and (n). 


45. Mattamy alleges in paragraph 21 of its Statement of Defence that no management 


fees had been paid to Mattamy prior to the Transaction Date. Paragraph 40 of the 


George Affidavit states that “Mattamy has not been paid $13,200,822 in 


Management Fees”. 


46. These statements are contrary to those sworn to by Mr. Strzemieczny, an 


employee of Mattamy, in his affidavit dated June 18, 2019 in the prior arbitration 


which included figures for management fees paid to Mattamy to the end of 


February 2019 in the amount of $14,795,503 (inclusive of HST). 


47. As discussed above, Towns & Stacks, Singles and Rentals were completed in 


2018. Based on information provided to the Monitor by Mattamy, the Development 


Management Fee to be paid to Mattamy in respect of the related Gross Receipts 


was $15,382,336 (inclusive of HST). 


Monitor’s Report, Section 3.2, paras. 1 and 2. 
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48. In addition, based on the most recent information provided by Mattamy to the 


Monitor, the Development Management Fee expected to be paid to Mattamy from 


the Gross Receipts relating to the final parts of Phase 2 of the Project which are 


almost complete (Block P and Block A)  is $13,763,645 plus HST. As substantially 


all of the units in the Project have been pre-sold, the revenue from sales is 


practically assured. 


Monitor’s Report, Section 3.2, para. 3. 


49. Indeed, the Altus reports and Budget themselves reflect the payment of 


Development Management Fees in the aggregate amount of approximately $13.9 


million on a monthly basis (for March 2020 to June 2022) for just Block A and Block 


P. Perhaps tellingly, no provision for the contemporaneous payment of the 


Urbancorp Consulting Fee is reflected in this Budget. 


Monitor’s Supplemental Report, Appendix “C”. 


50. Based on a “waterfall” prepared by the Monitor during the Sale Process, the profit 


in Phase 2 more than compensates for losses incurred on Phase 1. The waterfall 


reflects $50.6 million available to distribute to shareholders after payment of 


Management Fees owing to Mattamy and UTMI, including all Management Fees 


owing for Phase 1. This waterfall was reviewed by Mattamy and only included in 


the data room as part of the Sale Process for the Downsview Interest after 


Mattamy’s input was incorporated. 


Monitor’s Supplemental Report, Section 1.1, para. 1(i). 
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51. Accordingly, Mattamy will be paid a Development Management Fee well in excess 


of the $13.2 million threshold, if it has not already received this amount, or chosen 


to defer it, as suggested by the Budget. 


52. Even if Mattamy had not been paid a Development Management Fee of $13.2 


million by the Transaction Date, the fact of the matter is that it will be paid well in 


excess of this amount and UTMI is currently owed an Urbancorp Consulting Fee 


in the amount of 1.5% of the total amount of Gross Receipts which is payable upon 


payment of the Development Management Fee. 


53. As Mattamy controls the timing of all payments in respect of the Project, it would 


be wholly inequitable to conclude that no Urbancorp Consulting Fee is payable to 


UTMI at all simply because Mattamy was not paid its $13.2 million until after the 


Transaction Date when prior to the Transaction Date it would obviously have more 


than enough funds to pay all Management Fees upon completion of the Project. 


Such a conclusion would give Mattamy an unjust windfall, particularly where it 


acknowledged that it paid no consideration in respect of the Urbancorp Consulting 


Fee as part of the Transaction. If Mattamy’s position is given effect, it will receive 


a windfall of $5.9 million for which it paid nothing. 


CONCLUSION 


54. Section 6.6 of the Co-Ownership Agreement clearly provides that Downsview is 


entitled to the Urbancorp Consulting Fee. This entitlement existed as at the 


Transaction Date. This entitlement was not extinguished upon Downsview ceasing 


to be a Co-Owner. The fact that the Urbancorp Consulting Fee may become 
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payable after the Transaction Date does not eliminate DHI’s obligation to pay it 


and is not relevant given the definition of Gross Receipts. 


55. Accordingly, UTMI should be awarded payment of the Urbancorp Consulting Fee 


in the amount of $5,911,624 by DHI. At a minimum, and only in the alternative, 


UTMI should be awarded at least $3,007,000. 


ALL OF WHICH IS RESPECTFULLY SUBMITTED  







