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ONTARIO
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COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF URBANCORP TORONTO MANAGEMENT INC., URBANCORP 

(ST. CLAIR VILLAGE) INC., URBANCORP (PATRICIA) INC., URBANCORP 
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RESIDENTIAL INC., URBANCORP 60 ST. CLAIR INC., HIGH RES. INC., BRIDGE 

ON KING INC. AND THE AFFILIATED ENTITIES LISTED IN 
SCHEDULE “A” HERETO

AFFIDAVIT OF DANIELLE PECK 
(sworn June 6, 2018) 

I, Danielle Peck, of the City of Toronto in the Province of Ontario, MAKE OATH AND 

SAY: 

1. I am the Senior Legal Counsel of Tarion Warranty Corporation (“Tarion”).  I have been 

in this position for 2 years.  Prior to being Senior Legal Counsel, I was Corporate Counsel for 10 

years.  As such, I have personal knowledge of the matters to which I depose in this affidavit.  

Where I do not possess such personal knowledge, I have stated the source of my information 

and, in all such cases, do verily believe it to be true. 

Tarion Warranty Corporation 

2. Tarion is a private corporation established in 1976 to protect the rights of new home 

purchasers and regulate new home builders and vendors.  Tarion administers the Ontario New 

Home Warranties Plan Act, R.S.O. 1990, c. O. 31 (together with the regulations promulgated 

thereunder, the “Act”), which act sets out the warranty protection that new home purchasers are 

entitled to in the Province of Ontario as well as the scheme for the administration of such 

warranties.  Tarion’s mandate is to: 
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(a) license new home builders and vendors;  

(b) ensure builders/vendors abide by the Act; 

(c) help educate new home buyers about their warranty rights;  

(d) protect consumers when builders fail to fulfil their warranty obligations; 

(e) resolve disputes about warranty coverage; 

(f) investigate illegal building practices; and 

(g) promote high standards of new home construction. 

3. Accordingly, Tarion plays a central regulatory role in the Province of Ontario with 

respect to the provision of warranty protection to hew home purchasers.  The Act is consumer 

protection legislation, and Tarion interprets and carries out its obligations under the Act in a 

manner consistent with this purpose.  Tarion receives no government funding and is financed 

entirely by fees collected for builder registration and renewal and new home enrolments.  Tarion 

has approximately 370,000 homes under warranty, with 40,000 to 50,000 new home possessions 

each year.  

Warranty Claims Administration and Determination  

4. Through powers delegated to it by the Government of Ontario (through the Ministry of 

Government and Consumer Services), Tarion administers and enforces the Act.  Consistent with 

this role, one of Tarion’s core competencies is the administration and determination of warranty 

claims, including delayed occupancy claims and delayed closing claims,1 brought under the Act 

by new home purchasers.  Tarion is the sole regulatory body to which these responsibilities have 

been delegated.    

5. Over the course of a typical year, Tarion processes approximately 60,000 new home 

warranty claims from purchasers.  Of these, approximately 2,500 of these claims are related to 

1 Delayed occupancy claims refer to claims made by purchasers of condominium units.  Delayed closing claims refer 
to claims made by purchasers of freehold homes.  The balance of this affidavit will refer to delayed closing claims 
and the corresponding terminology that is relevant to such claims.  
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delayed closing claims.2  In order to handle this large volume of claims, Tarion has a department 

within its organization that is dedicated to the administration and determination of warranty 

claims.  This infrastructure includes five dedicated personnel and the expertise and experience 

that is commensurate with this responsibility under the Act.  

6. Generally speaking, claims that are capable of being brought under the Act are first 

asserted by new home purchasers against the vendor of the home (i.e., the project developer).  If 

those claims are not adequately dealt with by that vendor in the relevant prescribed time periods, 

purchasers may then assert those claims against Tarion.  At that point, those claims are 

administered and determined by Tarion in accordance with the Act.  In the event that those 

claims are determined to be valid, then Tarion will pay out on those claims and seek 

reimbursement from the vendor regarding such claims (including out-of-pocket amounts and 

applicable administration fees and other amounts that may be payable), pursuant to the Act and 

the vendor agreement between Tarion and the vendor.  A copy of a sample Urbancorp Vendor 

Agreement is attached hereto as Exhibit “A”. 

7. If purchasers dispute Tarion’s determination of their claims, they may file an appeal with 

the Licence Appeal Tribunal (the “LAT”). The LAT is an independent and impartial tribunal that 

the Government of Ontario specifically created for consumers to address these disputes, among 

others.  In this way, the Act provides a complete infrastructure for the administration, 

determination and adjudication of new home purchaser claims. 

Delayed Closing Claims 

8. Under the Act, new home purchasers have a statutory right to file delayed closing claims 

in certain situations that are described in the addendum to agreements of purchase and sale for 

new homes in the Province of Ontario. That addendum is created by regulation under the Act and 

must be included in all such agreements of purchase and sale.  The delayed closing regime is 

technical and is spelled out in substantial detail in the addendum. A copy of a sample addendum 

2 Tarion gets involved only if there is a dispute about whether a delay claim is payable.  Many, if not most, delay 
claims are paid directly by vendors without Tarion intervention. 
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is attached hereto as Exhibit “B”.  The portions thereof that are most relevant to the claims of 

purchasers in the Urbancorp case may be summarized as follows:  

(a) A new home vendor is required to provide a purchaser with a statement of critical 

dates, including an outside occupancy date.   

(b) If the home is not completed by the outside occupancy date, then the purchaser 

may terminate the transaction during the thirty day period that follows.   

(c) If the purchaser does terminate during this termination period, then the purchaser 

will be entitled to delayed closing compensation (in addition to a full refund of all 

monies paid to the vendor).  

(d) Delayed closing compensation is capped at $7,500, which amount includes: (i) the 

payment to the purchaser for living expenses of a set amount of $150 per day for 

each day of delay until the date of termination; and (ii) any other expenses 

(supported by receipts) incurred by the purchaser due to the delay. 

(e) Receipts are not required for the living expense component of compensation, as a 

set daily amount of $150 is payable.  Such expenses are direct living costs such as 

for accommodation and meals.  Receipts are required for the other expenses 

component, such as for moving and storage costs. 

(f) A purchaser is entitled to assert claims against Tarion in respect of such delayed 

closing claims to the extent that a vendor and purchaser are unable to agree on 

whether, and in what amount, delayed closing compensation is owed to the 

purchaser. 

(g) A purchaser is required to assert such a delayed closing claim against Tarion 

within one year following the termination of the agreement of purchase and sale.  

9. Under the old delayed closing regime that was replaced by the current regime in or about 

2008, purchasers were required to provide itemized and detailed receipts to support the living 

expense component of their delayed closing compensation.  This process was administratively 

time-consuming and expensive.  As a result, when the current regime was put in place, the 

requirement to submit itemized and detailed receipts was eliminated and the set amount of $150 

per day was substituted in its place.  Accordingly, under the current addendum that forms part of 

4
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the purchase agreement, Tarion multiplies $150 by the number of days of delay in order to 

calculate the living expense component of their delayed closing compensation.  The addendum 

does not require, and Tarion does not ask for, any other documentation from the purchaser that 

would be akin to itemized and detailed receipts – to do so would defeat the purpose of 

eliminating that requirement in the first place.  Itemized and detailed receipts for other expenses 

are still required to be submitted under the new regime.   

10. The LAT has jurisdiction to hear disputes in respect of delayed closing claims, as it does 

other warranty claims. 

The Urbancorp CCAA Cases 

11. Each of Urbancorp (Lawrence) Inc., Urbancorp (St. Clair Village) Inc., Urbancorp 

(Mallow) Inc., Urbancorp (Woodbine) Inc. and Urbancorp (Bridlepath) Inc. are subject to 

creditor protection proceedings under the Companies’ Creditors Arrangement Act, R.S.C. 1985, 

c. C-36.  During the course of these proceedings (and the precursor proceedings), the project 

lands on which purchasers’ new homes were to have been constructed were sold, and the 

purchasers’ agreements of purchase and sale were vested out by the court orders approving such 

sale transactions. 

12. In its court report filed in connection with this motion, KSV Kofman Inc., in its capacity 

as monitor of these proceedings (the “Monitor”), states that it has treated the purchasers’ 

agreements of purchase and sale as having been terminated.  The Monitor also takes the position 

that the purchasers have treated their agreements of purchase and sale as having been terminated.  

To the best of my information and belief, each of the affected purchasers has not confirmed that 

this is his or her position.  Affected purchasers may take different positions that will not be 

known until such time as purchasers file delayed closing claims (or the deadline for purchasers to 

file such claims has passed).  

13. Furthermore, to the best of my information and belief, no notices of termination have 

been delivered under any of the purchasers’ agreements of purchase and sale by the relevant 

Urbancorp vendors, the Monitor or the purchasers pursuant to the terms of such agreements.  In 

addition, and to the best of my information and belief, the agreements of purchase and sale were 

5
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not expressly terminated pursuant to the approval and vesting orders, nor were they subsequently 

expressly terminated by any other court order in these proceedings.     

14. While in the ordinary course, Tarion would assess and determine delayed closing claims 

once they had actually been asserted by a purchaser, by virtue of the claims procedure in these 

proceedings, the timing was such that Tarion had no choice but to consider these claims and the 

related issues prior to the claims bar date.  With reference to the Act and the addendum, Tarion’s 

obligations thereunder, Tarion’s consumer protection mandate, and Tarion’s standard procedures 

for delayed claims administration, Tarion concluded the following with respect to Urbancorp 

delayed closing claims: 

(a) Purchasers are capable of filing valid delayed closing claims; and  

(b) In the event that such claims are filed by purchasers, the compensation due to 

purchasers in connection with such claims if found to be owing will be $7,500 for 

each home.     

15. In considering these issues, Tarion has not pre-determined any specific purchaser’s 

delayed closing claim.  Tarion will be required to determine each such claim once it has been 

asserted.  While the facts of the Urbancorp case will likely mean that any such asserted claims 

will be atypical in the context of delayed closing claims, it does not follow that they are 

necessarily invalid under the delayed closing regime.  The proofs of claim filed by Tarion against 

the relevant Urbancorp vendors reflect this analysis.   

16. To the extent that delayed closing claims are asserted by purchasers and Tarion pays any 

compensation to such purchasers on account of such claims, Tarion will be entitled to claim back 

these out-of-pocket amounts, as well as administration fees and other amounts pursuant to the 

Act and the relevant vendor agreements from the relevant Urbancorp vendors.  As agreed to in 

the minutes of settlement entered into by the Monitor and Tarion, the Monitor does not dispute 

Tarion’s right to recover such amounts in the event that the purchasers’ underlying delayed 

closing claims are capable of being asserted, are asserted and are determined to be valid under 

the Act.  Accordingly, this affidavit does not deal with those issues.  

6
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17. By filing delayed claims against the relevant Urbancorp vendors, Tarion does not seek a

windfall. Tarion only seeks: (a) the opportunity to administer and determine any such claims

that are actually asserted by purchasers, in a manner consistent with the delegation of

responsibilities to Tarion by the Province of Ontario under the Act; and (b) to have access to a

reserve of fund set up by the Monitor and approved by the court to deal with delayed closing

claims that arc actually asscrtcd by purchasers and determined to be valid under the Act.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario
this ~ day of June, 2018

t.

Commissioner for Taking Af davits
(or as may be)

Ted Weredynski~ a Commiasloner,etc,,
for the Province of OMa~io yvh~le being
a Ikensed parafega~l.

DANIELLE PECK

13864-2102 25645067.4
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Schedule “A” 

Urbancorp (952 Queen West) Inc. 

King Residential Inc. 

Urbancorp 60 St. Clair Inc. 

High Res. Inc. 

Bridge on King Inc. 

Urbancorp Power Holdings Inc. 

Vestaco Homes Inc. 

Vestaco Investments Inc. 

228 Queen’s Quay West Limited  

Urbancorp Cumberland 1 LP 

Urbancorp Cumberland 1 GP Inc. 

Urbancorp Partner (King South) Inc.  

Urbancorp (North Side) Inc.  

Urbancorp Residential Inc.  

Urbancorp Realtyco Inc.
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