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CITATION: (Re) Clothing for Modern Times Ltd., 2011 ONSC 7522
COURT FILE NO.: 31-1513595

DATE:20111216

SUPERIOR COI]RT OF JUSTICE - ONTARIO

COMMERCIAL LIST

RE: IN THE MATTER OF THE Notice of Intention to make a Proposal of Clothing
for Modern Times Ltd.

BEFORE: D. M. Brown J.

COUNSEL: M. Poliak and H. Chaiton, for the Applicant

M. Forte, for A. Farber & Partners Inc., the Proposal Trustee and Proposed

Monitor

I. Aversa, for Roynat Asset Finance

D. Bish, for Cadillac Fairview

L. Galessiere, for Ivanhoe Cambridge Inc., Oxford Properties Group Inc.,
Primaris Retail Estate Investment Trust, Morguard Investment Limited and 20

VIC Management Inc.

M. Weinczuk, for 7951388 Canada Inc.

HEARD: December 16,20ll

REASONS FOR DECISION

I. Motion to continue BIAPart III proposal proceedings under the CCAA

tl] Clothing for Modern Times Ltd. ("CMT"), a retailer of fashion apparel, filed a Notice of
Intention to Make a Proposal pursuant to section 50.4 of the Bankruptcy and Insolvency Act,

R.S.C. 1985, c. B-3, on June27,20ll. A. Farber & Partners Inc. was appointed CMT's proposal

trustee. At the time of the filing of the NOI CMT operated I 16 retail stores from leased

locations across Canada. CMT sold fashion apparel under the trade names Urban Behavior,
Costa Blanca and Costa Blanca X.
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12) CMT has obtained from this Court several extensions of time to file a proposal. That
time will expire on December 22, 201l. Under section 50.4(9) of the BIA, no further extensions
are possible

t3] Accordingly, CMT moves under section I 1.6(a) of the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36 for an order, effective December 22,2011, continuing
CMT's restructuring proceeding under the CCAA and granting an Initial Order, as well as

approving a sale process as a going concern for part of CMT's business.

il. Key background events

l4l Following the filing of the NOI, pursuant to orders of this Court, CMT conducted a selË
liquidation of underperforming stores across Canada and, as well, a going-concern sale of its
Urban Behavior business. The latter transaction is scheduled to close on January 16,2012.

t5l At the time of the filing of the NOI there were three major secured creditors of CMT:
Roynat Asset Finance, CIC Asset Management Inc., and CMT Sourcing. The company's
indebtedness to those creditors totaled approximately $28.3 million. CMT anticipates that the
proceeds from the Urban Behavior transaction and the liquidation of under-performing stores

will prove sufficient to repay its loan obligations to Roynat in full before the expiration of a

forbearance period on January 16,2012.

t6l When CMT was last in court on November 7, 2011 it stated it intended to make a

proposal to its unsecured creditors, an intention supported by the two remaining secured
creditors, CIC and CMT Sourcing. Subsequently CMT met with representatives of certain
landlords and commenced discussions about its proposed restructuring plan. As a result of those
discussions CMT lacks the confidence that its proposal would be approved by the requisite
majority of its unsecured creditors, and it does not believe that it can make a viable proposal to
its creditors. Instead, CMT thinks that a going-concern sale of its Costa Blanca business would
be in the best interests of stakeholders and would preserve employment for about 500 remaining
employees, both full-time and hourly retail staff.

I7l In its Sixth Report dated December 14,2011 Farber agrees thata going concern sale of
the Costa Blanca business would be in the best interests of CMT's stakeholders, maximize
recoveries to the two secured creditors, CIC and CMT Sourcing, and preserve employment for
CMT's remaining employees. Farber supports CMT's request to continue its restructuring under
the CCAA. Farber consents to act as the Monitor under CCAA proceedings and to administer the
proposed sale process.

ilI. Continuation under the CCAA

A. Principles governing motions to continue BIA Part III proposal proceedings under the
CCAA

t8l Continuations of BIA Part III proposal proceedings under the CCAA are governed by
section I 1.6(a) of that Act which provides:
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I 1.6 Notwithstanding the Bankruptcy and Insolvency Act,

(a) proceedings commenced under Part III of the Bankruptcy and Insolvency Act
may be taken up and continued under this Act only if a proposal within the
meaning of the Bankruptcy and Insolvency Act has not been filed under that Part.

t9] It strikes me that on a motion to continue under the CCAA an applicant company should
place before the couft evidence dealing with three issues:

(i) The company has satisfied the sole statutory condition set out in section 1 1.6(a) of the

CCAA that it has not filed a proposal under the BIA;

(ii) The proposed continuation would be consistent with the purposes of the CCAA; and,

(iii)Evidence which serves as a reasonable surrogate for the information which section 10(2)

of the CCAA requires accompany any initial application under the Act.

Let me dealwith each in turn

B. The applicant has not filed a proposal under the BIA

U0l The evidence shows that CMT has satisfied this statutory condition.

C. The continuation would be consistent with the purposes of the CCAA

tl1] In Century Services Inc. v. Canada (Attorney General),| the Supreme Court of Canada

articulated the purpose of the CCAA in several ways:

(i) To permit the debtor to continue to carry on business and, where possible, avoid the

social and economic costs of liquidating its assets;'

(ii) To provide a means whereby the devastating social and economic effects of bankruptcy
or creditor initiated termination of ongoing business operations can be avoided while
a court-supervised attempt to reorganize the financial affairs of the debtor company is

made;3

(iii)To avoid the social and economic losses resulting from liquidation of an insolvent
company;o

' zoto scc oo.
2 Century Services, para. 15.
3 lbid., para.59.
4 lbid.,para.7o.
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(iv)To create conditions for preserving the status quo while attempts are made to find
common ground amongst stakehólders for a reõrganization that is fair to all.5

As the Supreme Court noted in Century Services, proposals to creditors under the BIA serve the

same remedial purpose, though this is achieved "through a rules-based mechanism that offers

less flexibility."6 In the present case CMT bumped up against one of those less flexible rules -
the inability of a court to extend the time to file a proposal beyond six months after the filing of
the NOI.

ll2] The jurisprudence under the CCAA accepts that in appropriate circumstances the

purposes of the CCAA will be met even though the re-organization involves the sale of the

company as a going concem, with the consequence that the debtor no longer would continue to
carry on the business, as is contemplated in the present case. In Re Stelco Inc. Farley J. observed

that if a restructuring of a company is not feasible, "then there is the exploration of the feasibility
of the sale of the operations/enterprise as a going concern (with continued employment) in whole

or in part".t It also is well-established in the jurisprudence that a court may approve a sale of
assets in the course of a CCAA proceeding before a plan of arrangement has been approved by

creditors.8 In .Re Nortel Networks Inc. Moruwetz J. set out the rationale for this judicial

approach:

The value of equity in an insolvent debtor is dubious, at best, and, in my view, it follows
that the determining factor should not be whether the business continues under the

debtor's stewardship or under a structure that recognizes a new equity structure. An
equally important factor to consider is whether the case can be made to continue the

business aJa going conce.n.n

t13] The evidence filed by CMT and Farber supports a finding that a continuation under the

CCAA to enable a going-concern sale of the Costa Blanca business and assets would be

consistent with the purposes of the CCAA. Such a sale likely would maximize the recovery for
the two remaining secured creditors, CIC and CMT Sourcing, preserve employment for many of
the 500 remaining employees, and provide a tenant to the landlords of the 35 remaining Costa

Blanca stores. Avoidance of the social and economic losses which would result from a

liquidation and the maximization of value would best be achieved outside of a bankruptcy.

s tbid.,para.77.
u Ibid.,para. 15.

'1ZOO+¡,6 C.B.R. (5'h) 316 (Ont. S.C.J.), para. l. InConsumers Packaginglnc., Re,2001 CarswellOnt3432the
Court of Appeal held that a sale of a business as a going concem during a CCAA proceeding is consistent with the

purposes ofthat Act.
â Sàe tne cases collected by MorawetzJ. in Re Nortel Nehuorks Corp. (2009),55 C.B.R. (5'h)229 (Ont. S.C.J.),

paras. 35 to 39. See also section 36 of the CCAA.
e lbid., para. 40.
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D. Evidence which serves as a reasonable surrogate for CCAA s. 10(2) information

[14] As the Supreme Court of Canada observed in Century Services, "the requirements of
appropriateness, good faith, and due diligence are baseline considerations that a court should

always bear in mind when exercising CCAA authority."'u On an initial application under the

CCAA a court will have before it the information specified in section l0(2) which assists it in
considering the appropriateness, good faith and due diligence of the application. Section 10(2)

of the CCAA provides:

10. (2) An initialapplication must be accompanied by

(a) a statement indicating, on a weekly basis, the projected cash flow of the debtor
company:'

(å) a report containing the prescribed representations of the debtor company regarding the
preparation of the cash-flow statement; and

(c) copies of all financial statements, audited or unaudited, prepared during the year
before the application or, if no such statements were prepared in that year, a copy of the

most recent such statement.

[15] Section 11.6 of the CCAA does not stipulate the information which must be filed in
support of a continuation motion, but a court should have before it sufficient financial and

operating information to assess the viability of a continuation under the CCAA. In the present

càse CMT has filed, on a confidential basis,ll cash flows for the period ending January 3I,2012,
which show a net positive cash flow for the period and that CMT has sufficient resources to
continue operating inThe CCAA proceeding, as well as to conduct a sale process without the need

for additional financing.

U6l In addition, the Proposal Trustee filed on this motion its Sixth Report in which it reported
on its review of the cash flow statements. Although its opinion was expressed in the language of
a double negative, I take from its report that it regards the cash flow statements as reasonable.

U7l Finally, the previous extension orders made by this Court under section 50.4(9) of the
BIA indicate that CMT satisfied the Court that it has been acting in good faith and with due

diligence.

ro Century Services, para.70.

" CMT has filed evidence explaining that disclosure of the cash flows prior to the closing of the Urban Behavior
transaction would make public the proceeds expected from thattransaction. I agree that such information should not
be made public until the deal has closed. CMT has satisfied the principles set out in Sierra Club of Canada v.

Canada (Minister of Finance), [2002] 2 S.C.R. 522 and a sealing order should issue.
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E. Conclusion

tlsl No interested person opposes CMT's motion to continue under the CCAA. Its two
remaining secured creditors, CIC and CMT Sourcing, support the motion. From the evidence

filed I am satisfied that CMT has satisfied the statutory condition contained in section l6(a) of
the CCAA and that a continuation of its re-structuring under the CCAA would be consistent with
the purposes of that Act.

IV. Sale Process

[19] In Re Nortel Networks Corp. Morawetz J. identified the factors which a court should

consider when reviewing a proposed sale process under the CCAA in the absence of a plan:

(a) is a sale transaction warranted at this time?

(b) will the sale benefit the whole "economic community"?

(c) do any of the debtors' creditors have a bona fide reason to object to a sale of the

business?

(d) is there a better viable alternative?r2

l20l No objection has been taken to CMT's proposed sale of its CostaBlancabusiness orthe
proposed sale process under the direction of Farber as Monitor. Chris Johnson, CMT's CFO,

deposed that CMT is not in a position to make a viable proposal to its creditors and has

concluded that a going-concern sale of the Costa Blanca business would be the most appropriate
course of action. The Proposal Trustee concurs with that assessment. In light of those opinions,
an immediate sale of the Costa Blanca business would be waranted in order to attract the best

bids for that business on a going-concern basis. Such a sale, according to the evidence, stands

the best chance of maximizing recovery by the remaining secured creditors and preserving the

employment of a large number of people. No better viable alternative has been put forward.

l2ll Accordingly, I approve the proposed sale process as described in paragraph 37 of the

affidavit of Chris Johnson.

V. Administration Charges

[22] CMT seeks approval under section 1 1.52 of the CCAA of an Administration Charge over
the assets of CMT to secure the professional fees and disbursements of Farber as Monitor and its
counsel, as well as the fees of Ernst & Young Orenda Corporate Finance Inc. ("8&Y"), who has

been acting as CMT's financial advisor, together with its counsel. The order sought reflects, in
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t2 Nortel Networlæ, supra., para.49. See also Re Brainhtmter Inc. (2009),62 C.B.R. (5th) 4l (Ont. S.C.J.), para. l3
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large part, the priorities of various charges approved during the BIA Part III proposal process.

CMT proposes that the Professionals Charge approved under the BIA orders and the CCAA
Administration Charge rank pari passu, and that whereas The BIA orders treated as ranking fourth
"the balance of any indebtedness under the Professionals Charge", fhe CCAA order would place

a cap of $250,000 on such portions of the Professionals and CCAA Administration Charges.

123) No interested person opposes the charges sought.

[24] I am satisfied that the charge requested is appropriate given the importance of the
professional advice to the completion of the Urban Behavior transaction and the sale process for
the Costa Blanca business.

VL Order granted

l25l I have reviewed the draft Initial Order submitted by CMT and am satisfred that an order
should issue in that form.

126] CMT also seeks a variation of paragraph 3 of the Approval and Vesting Order of
Morawetz J. made November 7,201I in respect of the Urban Behavior transaction to include, in
the released claims, the Professionals Charge and the CCAA Administration Charge. None of
the secured creditors objects to the variation sought and it is consistent with the intent of the
existing language of that order. I therefore grant the variation sought and I have signed the
order.

D. M. Brown J

Date: December 16, 2011
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Heard: October 3o and 31, 1990

Judgment: November 2, r99o
Docket: Doc. Nos. CA69qlgo and CA 68Slgo

counsel: F.J.C. Newbould, Q.c., and G.B. Morawelz, for appellant The Bank of Nova scotia.

John Líltle, for respondents Elan Corporation and Nova Metal Products Inc'

Michael B. Rotsztain, for RoyNat Inc'
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Related Abridgment Classi{ications
For all relevant Canadian Abridgr¡ent Classifications refer to highest level ofcase via llistory

Bankruptcy and insolvencY

XIX Companies' Creditors Arangement Act

XIX.5 Miscellaneous

Headnote

Corporations --- Arrangements and compromises - Under Companiesr Creditors Arrangements Act

Corporations - Anangements and compromises - Court having discretion when ordering creditols' tneeting under s.

5 of Companies' Creditors Arrangement Act to consider equities between debtor company and secured creditors and to

consider possible success of plan of arrangement - Companies' Creditors Arrangement Act' R.S.C. 1985, c' C-36, s. 5.

Corporations - Arangernents and compromises - Opposing comnercial and legal interests requiring secnred creclitol's

to be in separate classes - Companies' Creditors Arrangement Act, R.S.C. 1985' c' C-36.

Corporations - Arrangements and compromises - Where receiver-manager having been appointed, corporation not

entitled to issue debentures and trust deeds or to bring application for relief under Companies' Creditors Arrangeurent Act

- Companies' Creditors Arrangernent Act, R.S.C. 1985, c' C-36, s' 3.
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The applicants were two related companies. The bank was the lender to the companies and was owed over $2,300,000,

R Inc. was also a secured creditor of the cornpanies, and was owed approximately $12 million. By agreeurent, the bank

had a frrst registered charge on the corrpanies' accounts receivable and inventory and a secorid registered charge on land,

buildings and eqniprnent, while R Inc, had a second registered charge on the accounts receivable and inventoly arlcl a fir'st

registered charge on the land, buildings and equiprnent. The security agreements with the bank prohibited the companies

frorn encumbering their assets without the bank's consent. The bank also had s. 178 Bank lcl sectll'ity. The Ontario

Developrnent Cotporation ("ODC") guaranteed part of the companies' debt to R. Inc. and held as security a clebentttt'e f|oni

one of the co¡rpanies ranking third to the bank and R Inc. Two rnunicipalities had first priority liens on the coupauies'

lands for unpaid rnunicipal taxes.

The bank dernanded payment of its outstanding loans and on August 27, 1990, appointed a reçeiver-manager pulsuant

to the security agreernents. When the companies reftised to allow the receiver-tnanager access to the pfetnises, the Courf

rlade an interi¡r order anthorizing the receiver¡nanager açcess to tnonitor the cornpanies'bttsiness, and permitting thc

companies to remain in possession and carry on business in the ordinary course, The bank was restt'ained frour selling the

assets and frorn notiSring account debtors to collect receivables, but could apply accounts receivable that r'vere collected

by the cornpanies to the bank loans. On August 29, lgg0, the companies each issued debentules to a fliend and to thç wifc

of the companies'principal, pnrsuant to trust deeds. The debentures conveyed personal pÍopefty to a tl'tÌstee as secttrity.

No consent was obtained fro¡r either the bank or the receiver-manager. It was conceded that the debentures were isstted

for the sole pnrpose of qualifying each cornpany as a "debtor cornpany" within the ureaning of s. 3 of rhe Compcrnie's'

Creditors Arrangement Act, (" CC AÃ")'

The cornpanies applied under s. 5 of the CCAA for an order directing the meeting of secured creditors to vote on a plan of

arrangement. The plan of arrangernent filed provided that the companies would carry on business for 3 uronths, the secnrecl

creditors would be paid and could take no action on their security for 3 rnonths, and the accounts leceivable assignccl to

the bank could be utilized by the companies for their day-to-day operations. No compromise was proposed. At the healing

of the application, orders were granted which set dates for presenting the plan to the seculed creditors and for holcling the

rneeting of the secgred creditors. The cornpanies were permitted, for 3 months, to spend the acconnts receivable collcctccl

in accordance with cash flow projections. Proceedings by the bank, acting on its security ol paying down the loan flom thc

acco.nts receivable were stayed. An orderwas granted that created two classes of creditors fot'pttrposes of voting at the

meeting of secured creditors. The classes were: (a) the bank, R Inc., oDC and the nunicipalities; ancl (b) the plincipal's

wife and friend, who had acquired the debentures to enable the companies to apply under the CCAA. The bank appealed

Held

The appeal was allowed, Doherty J.A. dissenting in part; the application was disrnissed'

per Finlayson J.A. (Krever J.A. concurring): - Since the CCAA was intended to plovide a stntctured environlnetrt for

the negotiation of compromises befween the debtor company and its creditors for the benefit of both, lvhich cotrlcl have

significant benefits for the company, its shareholders and employees, debtor corporations wele entitled to a broacJ ancl

liberal interpretation of the jurisdiction of the Court under thc CCAA. However, it did not follow that in exercising its

discretion to order a ¡reeting of creditors under s. 5 of the CCAA, a Court should not consider the equities as they Ielatecl

to the debtor company and to its secured creditors. Any discretion exercised by the Judge in this instance was not reflectecl

in his reasons. Therefore, the appellate Court could examine the uncontested chronology ofthese proceedings and exercise

its own discretion.

The significant date was August 27,lgg0. The effcct of the appointrnent of the receiver-tÌlanager was to disentitle the

companies to issue the debentures and bring the application under the CCAA. Neither colnpany had the power to cleate

ftu1her indebtedness, and thus to interfere with the ability of the receiver¡lanager to lnanage the two companies. The
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interim order granting the receiver-rnanager aoaess to the premises restlicted its powers, but did not divest the reccivcr-

manager of all its rnanagerial powers. The issne of the debentures to the friend and wife was otttside the cotlipanics'

jurisdiction to caüy on business in the ordinary course. Rather, the residual powel'to take such initiatives to gain relicf

nnder the CCAA rested with the receiver-rnanager. The issuance and registration of the trust deeds requilecl a cottt't ordet'.

The probability of the meeting of secured creditors achieving some lreasrlre of success was another relevant consicleration,

Had there been a proper classification ofcreditors, the nreeting would not have been prodtrctive. It was inrproper to oreate

one class of creditors cornprised of all secured creditors except the debenture creditors. There was no tl'tle commrtnity of

interest a¡long the fonner. The bank should have been classiflred in its own class, The companies had cleally intenclecl

to avoid having the bank designated as a separate class, because the companies knçw that no plan ofanangcnrcut wottld

succeed without the approval of the bank. The bank and R Inc. had opposing interests. It was in the cotnmercial intelest of

the bank to collect and retain the accounts receivable while it was in R Inc,'s cotntnercial interest to preserve the cash florv

ofthe businesses and sell the businesses as going conçerns. To have placed the bank and R Inc. in the sanle class would

have enabled R Inc. to vote with the ODC to defeat the bank's prior claim'

There was no reason why the bank's legal interest in the receivables should be overriden by R Inc, as the seconcl secttlity

holder in the receivables.

For the foregoing reasons, the application under the CCAA sho¡ld be disrnissed.

per Doherly J.A. (dissenting in part): - The debentures and "instant" trust deeds sufficecl to bring the con.rpanies within

the requirements of s. 3 of the CCAA even if, in issuing those debenftrres, the courpanies bleached a prior agreernent with

the bank. Section 3 urerely reqgired that at the time of an application by the debtol company, an oi.rtstanditig debe nture

or boncl be issued under a tnrst deed. However, where a bond or debenture did not reflect a transaction u'hich actually

occurred ancl did not cl.eate a real debt owed by the company, such bond or debentt¡re would r.rot suffice for thc pnrposcs ol'

s. 3. The statute shogld only be ¡sed for the purpose of attempting a legitimate reot'ganizatiou. Where the application was

brogght for an i¡rproper purpose or the company acted in bad faith, the Court had means available to it, entirely apalt fiont

s. 3 of the CCAA, to prevent misuse of the Act. The çontravention of the security agreetnent in creating the debentttres

without the bank's consent did not affect the status of the debentures for the purposes of s. 3, but coulcl play a lole in thc

Court's deterrnination of what additional orders should be made under the statltte,

The interirn order regarding the receiver-manager effectively rendered the leceiver-lxanager a monitor witli Iights of access

b¡t no fi.rrther a¡thority. Therefore, in light of the terms of the interirn order, the existence of the receiver-rìlanager installcd

by the bank did not preclude the application under s. 3 of the CCAA.

The J¡dge properly exercised his discretion in directing that a r.neeting of creditors shoulcl be held ptrlsuant to s. 5 o1'thc

CCAA. Even though the chances of a succçssful reorganization were not good, the benefits flowing fronl the s. 5 ot'cicl'

exceeded the risk inherent in the order, However, the bank and R Inc., as the two principal creditors, should not have been

placed in the salle class of secured creditors forthe purposes of ss. 5 and 6 of the stahlte, Theil intercsts wet'e uot only

different, but opposed, The classif,rcation scheme created by the Judge effectively denied the bank any control over any

plan of reorganization.
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Uníted Maritime Físhermen Co-op., Re (1988),67 C.B,R. (N.S.) 44, 84 N.B,R. (2d) 415, 214 A,P.R.4i5 (Q,8,),

varied on reconsideration ( 1988), 68 C,B.R. (N.S.) 170, 87 N.B,R, (2d) 333, 221 A,P.R. 333 (Q,8.), Lev'd ( 1988), 69

C.B.R. (N.S.) l6l, 51 D.L.R. (4th) 618, 88 N.B.R. (2d)253,224 A.P.R. 253 (C,4.) - considered

Statutes considered:

Bank Act, R.S,C. 1985, c. B-l -
s. 178, as am. R.S.C. 1985 (3d Supp,), c,25,s.26

Companies' Creditors Arrangement Act, S.C. lg32-33,c. 36 -
s. 3, en. as s. 24, S.C. 1952-53, c. 3, s. 2

Companies' Creditors Arrangement Act, R,S.C. 1985, c. C-36 -
s.3

s.4

s.5

s.6

s, 6(a)

s. ll

s, la(2)

Courts of Justice Act, 1984, S.O, 1984, c. I I -
s, laa(l)

Interpretation Act, R.S.C. 1985, c. I-21 -
s.12

Municipal Act, R,S.O. 1980, c. 302 -
s. 369

APPEAL from order of Hoolihan J. dated September I l, 1990, allowing application under Companies' Creditors AruangemenÍ

lct, R.S,C, 1985, c. C-36,

FINLAYSON J,A. (KREVER..Ll. concurring) (orally):

I This is an appeal by the Bank of Nova Scotia (the "bank") from orders made by Mr. Justice Hoolihan [( I I September I 990),

Doc, Nos, Toronto RE 1993/90 and RE 1994/90 (Ont. Gen. Div.)l as hereinafter described. The Bank of Nova Scotia was thc

lender to fwo related companies, namely, Elan Corporation ("Elan") and Nova Metal Products Inc. ("Nova"), which comnlcncçcl

proceedings under the Companies' Creditors Arrangement Act, R,S.C. 1985, c. C-36 (the "CCAA"), for the purposes of having

a plan of arrangement put to a meeting of secured creditors of those companies,

2 The orders appealed from are:
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(i) An order of Septernber 1 I , 1990, which directed a meeting of the secured creditors of Elan ar.rci Nova to consiclel thc

plan of an'angement filed, or other suitable plan. The order further plovided that for 3 days until Septembel 14, 1990, the

bank be prevented frorn acting on any ofits securify or paying down any ofits loans frotl accounts receivable collcctecl by

Elan and Nova, and that Elan and Nova could spend the acconnts receivable assigned to the bank that lvould be rcceivcd.

(ii) An order.dated September 14, 1990, extending the terms of the order of September 11, 1990, to reuraiu in effcct trntil

the plan of arrangement was presented to the Conrt no later than October 24, 1990, This ordel continnecl the stay agaìnst

the bank and the power of Elan and Nova to spend the açcounts receivable assignecl to the barlk. Fut'tlier orclels datcd

Septernber 27 ,1990, and October 18, 1990, have extended the stay, and the powel of Elan and Nova to spend tlie accotltlts

receivable that have been assigned to the bank. The date of the meetings of creditors has been extendcd to Novembcr'9,

1 990. The application to sanction the plan of arangernent must be heard by November 14, 1990.

(iii) An order dated October 18, 1990, directing that there be fwo classes of secured cleditors for the pulposes of votìng

at the rneeting of secured creditors. The frrst class is to be comprised of the bank, RoyNat Inc. ("RoyNat"), tlie Ontario

Develop¡rent Corporation ("O.D.C."), the city of Chatharn and the village of Glencoe. The second class is to be complised

of persons related to Elan and Nova that acquired debenturcs to enable the cornpanies to apply under thc CCAA.

3 There is very little dispute about the facts in this matter, but the chronology of events is important and I alu sctting it

out in some detail.

4 The bank has been the banker to Elan and Nova. At the time of the application in August 1990, it was orvecl apploxinratcly

$1,900,000. With intercst and costs, including receivers'fees, it is now owed in exçess of $2,300,000. It has a fit'st registelccl

charge on the acconnts receivable and inventory ofElan and Nova, and a second legistered charge ou the larld, buildings and

equipment, It also has security under s, 178 of thc Bank Act, R.S.C. 1985, c. B-1, as am. R.S.C. 1985 (3rd Supp.), c, 25, s,

26.The temrs of credit between the bank and Elan as set out in a commitment agreelxent provide that Elan and Nova lllay not

encnlnber their assets without the consent of the bank.

5 RoyNat is also a secured creditor of Elan and Nova, and it is owed approximately $ 12 million. It ltolds a secot¡cl legistelcd

charge on the accounts receivable and inventory of Elan and Nova, and a first registered charge on the lancl, bltildings arrtl

equipment. The bank and RoyNat entered into a priority agreement to define with certainfy the priority which each holds ovcl'

the assets of Elan and Nova.

6 The O.D,C. gnaranteed payment of $500,000 to RoyNat for that aurount lent by RoyNat to Elan. The O.D.C. ¡ql¡15 dçþcnttrl'c

security from Elan and secure the guarantee which it gave to RoyNat. That security ranks thircl to the bank anc'l RoyNat. Thc

O.D.C. has not been called upon by RoyNat to pay under its guarantee, O.D.C. has not lent any lltoney dilectly to Elan or Nor'¿t.

7 Elan owes approximately $77,000 to the City of Chatham for unpaid municipal taxes. Nova owes approxirrately S I8,000

to the Village of Glencoe for unpaid municipal taxes. Both municipalities have a lien on the leal propefiy of the lespcctivc

cornpanies in priority to every clairn except the Crown under s, 369 of the Municipal Acf, R.S.O. 1980, c. 302.

8 On May 8, 1990, the bank der¡anded payment of all outstanding loans owing by Elan and Nova to be madc by June l,

1990. Extensions of time were granted and negotiations directed to the settlement of the debt took place thereafter. On r\ttgttst

27, 1990, the bank appointed Coopers & Lybrand Lirnited as receiver and manager of the assets of Elan and Nova, ancl as agcnl

gnder the bank's security to realize upon the security. Elan and Nova reftrsed to allow the receiver aud uratraget' to havc acccss

to their prernises, on the basis that insuff,rcient notice had been provided by the bank before deuanding paynrent.

9 Later on Angust 2'7,lgg0,the bank brought a ¡notion in an action against Elan and Nova (Cotrlt Filc No. 54033/90) lir
an order granting possession of the premises of Elan and Nova to Coopers & Lybrand. On the evcni¡rg of Atrgust 2"7 , 1990, al

approximately 9 p.m., Mr. Justice Saunders made an order adjourning the tnotion on certain conditions. The ordel'atrtholized

Coopers & Lybrand access to the premises to monitor Elan's business, and penlitted Elan to remain in possession attcl carry on

its business in the ordinary cortrse. The bank was restrained in the order, until the urotion could be heald, flon selling inventot'y,
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land, equip¡rent or bgildings or from notifuing account debtors to collect receivables, but was not restt'aiued florrl applying

accounts receivable that were collected against outstanding bank loans.

l0 On Wednesday, August 29,1990, Elan and Nova each issued a debenture for $10,000 to a friencl of the plincipals ol

the co¡rpanies, Joseph Comiskey, through his brother Michael Comiskey as trustee, pursuant to a tl'ust deed execitted thc salne

day. The terr.¡s were not commercial and it does not appear that repayment was expected. It is conceded by counscl fbr Elan

that the sole pnrpose of issuing the debentures was to qualifu as a "debtor colnpany" within the ureauing of s. 3 of the CCAA

Section 3 reads as follows:

3. This Act does not apply in respect of a debtor cotnpany unless

(a) the debtor.company has ontstanding an issne ofsecured or unsectlred bonds ofthe debtor cornpany or ofa pt'cdecessot'

in title of the debtor company issued under a tnrst deed or other instrument running in favour of a trttstee; and

(b) the cornpromise or arrangement that is proposed under section 4 or' 5 in respect of the clebtol colllpatly inclttdes a

compro¡rise or an affangelnent between the debtor cornpany and the holders ofan issne leferred to in paragraph (a).

i 1 The debentures conveyed the personal property of Elan and Nova as security to Michael Corniskey as trllstee. No cotrsctlt

was obtained from the bank as req¡ired by the loan agreenents, nor was any consent obtained frour the teccìvcr, Cheqrrcs fbr'

S 10,000 each, r.epr.esenting the loans secured in the debentures, were given to Elan and Nova on Weclnesday, Atrgust 29, 1990'

but not deposited until 6 days later on September 4,1990, after an interim order had been tlacle by Mr'. Justicc Fat'ley iu favottr

of Elan and Nova staying the bank from taking proceedings.

12 OnAugust30, lgg0ElanandNovaappliedunders.5 of theCCAAforanorderdirectingaureetingof secttt'cd creditors

to vote on a plan ofarrangement. Section 5 provides:

5. Where a comprornise or an arangement is proposed between a debtor cornpany and its secured cledito|s ot' any class

of the¡r, the court lnay, on the application in a surnmary r¡/ay of the cotupany or of auy snch creilitor or of the trtlstcc

in banknrptcy or liquidator of the cornpany, order a meeting of the creditors or class of creditors, and, if tlie cotllt so

determines, of the shareholders of the company, to be sttmtnoned in snch lnanller as the aourt dilects.

l3 The application was heard by Farley J. on Friday, August 31, 1990, at 8 a.m, Farley J. dismissccl the application oll fhc

gror.rnds that the CCAA required that thcre be more than one debenture issr,red by each courpany. Latsr on the saure say, Artgrtst

3 1 , 1990, Elan and Nova each issued two debentnres for $500 to the wife of the principal of Elan thlough her sister as trustec,

The debentures provided for payment of interest to cornmence on August 31 , 1992. Cheques for $500 were delivelecl that clay to

the co¡rpanies but not deposited in the bank aaçount until September 4, 1 990. These debentures conveyed the pelsonal pl'opOrty

in the assets of Elan and Nova to the trnstee as security. Once again it is conceded that the clebentules lvçt'e issnecl lor tltc sole

purpose of ¡reeting the requirernents of s. 3 of thc CCAA. No çonsent was obtained fi'om the bank as leqttiled by the loan te|nis,

nor was any çonsent obtained from the receiver.

14 On August 31, 1990, following the creation of the trust deeds and the issnance of the debentttles, Elau aucl NoVa

cornmenced new applications under the CCAA which were heard late in the day by Farley J, He adjounted the applications to

Septernber 10, 1990, on certain terms, including a stay preventing the bank fror.n actir.rg on its seculity ancl allorving Illall to

spend up to $321,000 frot¡ accounts receivable collected by it'

15 The pla¡ of arrangement filed with the application provided that Elan and Nova would catry on business fot'3 lrouths,

that secnred creditors would not be paid and could take no açtion on their security for 3 nronths, and that the accortnts reccivablc

of Elan and Nova assigned to the bank could be utilized by Elan and Nova for pnrposes of its day-to-clay opelations. No

compromise of any sort was proposed.

l6 On September l l, 1990, Hoolihan J. ordered that a meeting of the secured creditors of Elan and Nova be held no latct'

than October 22, lgg0, to consider the plan of anangement that had been filed, or other suitable plan. He ordele cl that the p lan
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of arrangernent be presented to the secured creditors no later than Septernber 21 , 1990. He urade fttrther oldcl's efl'cctivc lìl'

3 days until September 14,1990, including orders:

(i) that the cornpanies could spend the acconnts receivable assigned to the bank that woulcl be collectecl in accorclartcc rvi(ìr

acashflowforeçastfrledwiththeCourtprovidingfor$l,3ST,000tobespentbySeptember'30, 1990;and

(ii) a stay of proceedings against the bank acting on any of its seculity or paying down auy of its loans flotn accoutrts

receivable collected by Elan and Nova,

Ii On Septernber 14, 1990, Hoolihan J. extended the tenns of his order of Septernber' 11, 1990, to letnain in effcct until

the plan of ârrangement was presented to the Conrt no later than October 24, 1990 for final approval. This ordcl continuecl

the power of Elan and Nova to spend up to $1,387,000 of the açconnts receivable assigned to the bank in accordance r'vith thc

projected cash flow to Septernber 30, 1990, and to spend a ftiilher amount to October 24,1990, in accordance r.vith a cash 1ìolv

to be appr.oved by Hoolihan J. prior to October 1, 1990. Further orders dated Septer.uber 27 and Octobel l8 have extcnclcd thc

powel to spend the acÇounts receivable to Novernber 14' 1990'

lg On September 14, 1990, the bank requested Hoolihan J. to restrict his order so that Elan and Nova cottld use thc accot¡ltts

receivable assigned to the bank only so long as they continued to operate within the borowing guidelines contaitled in thc ternls

of the loan agreements with the bank. These guidelines reqnire a certain ratio to exist between bank loans and the book valtrc

ofthe accounts receivable and inventory assigned to the bank, and are designed in nonnal çit'ct¡t¡stauçes to ensure that thcrc is

sufficient value in the securify assigned to the bank. Hoolihan J. refused to rnake the order.

lg On October 18, 1990, Hoolihan J. ordered thatthe composition of the classes of seculed creditols fol the pulposes of

voting at the meeting of secured creditors shall be as followsl

(a) The bank, RoyNat, O.D.C,, the City of Chatham and the Village of Glencoe shall corrrplise one class.

(b) The par.ties related to the principal of Elan that acquired their debentules to enable the companics to apply ttndcl thc

CCAA shall cor.nprise a second class.

20 On October 18, 1990, at the request of counsel for Elan and Nova, Hoolihan J. ftllthel ordered that the datc tbr thc

rneeting of creditors of Elan and Nova be extended to November 9,1990, in order to allow a new plan of arrangenlcnt to bc

sent to all creditors, incl¡ding unsecured creditors of those cornpanies. Elan and Nova now plan to offer a plan of conlpt'omise

or arrangelnent to the unsecured creditors ofElan and Nova as well as to the secured creditors.

2l There ate five issues in this appeal.

(l) Are the debentures issged by Elan and Nova for the purpose of pennitting the companies to qualify as a¡r¡rlicants Ltttclcr

the CCAA debentttres within the meaning of s. 3 of the CCAA?

(2) Did the issue of the debenhrres Çontravene the provisions of the loan agreeurents betwcon Elan ancl Nova alicl the balll<'l

Ifso, what are the conseqnences for CCAA purposes?

(3) Did Elan and Nova have the power to issue the debentures and trake application rtndel the CCAA after thc bank had

appointed a receiver and after thc order ofSaunders J'?

(4) Did Hoolihan J. have the power under s. 11 of the CCAA to rnake the interim oldels that he made with t'espect to

the acconnts receivable?

(5) Was Hoolihan J. correct in brdering that the bank vote on the proposed plan of arrangeurent in a class wrth RoyNat

and the other secured creditors?
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22 It is well established that the CCAA is intended to provide a stnrctured environment for the ncgotiation of cotltplorrliscs

between a debtor company and its creditors for the benefit of both. Such a resolrttiotr can have significant benclìts fbr thc

cotllpany, its shareholdels and er.nployees. For this reason the dcbtor companies, Elan and Nova, are entitlccl to a bl'oad alrd

liberal interpretation of the jurisdiction of the Court under the CCAA. Having said that, it does not follow that in exctcising its

discretion to order a meeting of creditors under s. 5 of the CCAA that the Court should not consicler the equities in this casc as

they relate to these companies and to one ofits principal secnred çreditors, the bank.

23 The issues before Hoolihan J, and this Court were argued on a technical basis. Hoolihan J. did not give effect to thc

argument that the debenfures described above were a "shaÍì" and could not be used for the purposes of asselting juriscliction,

Unfortunately, he did not address any of the other arguments presented to him on the threshold issue of the availability ol thc

CCAA. He appears to have acted on the prernise that if the CCAA can be tnade available, it should be utilized.

24 IfHoolihan J. did exercise any discretion overall, it is not reflected in his reasons, I believe, thereforc, that rvc alc irl a

position to look at the uncontested chlonology ofthese proceedings and exercise our own discretion, To trle, thc signifìcartt datc

is Angnst 27 , 1990 when the bank appointed Coopers & Lybrand Lirnited as receiver aud urauagcr of tl.tc ttnclcrtaking, propcr tv

and assets ¡rortgaged and charged trnder the demand debenfure and ofthe collatelal undel thc geueral secrtrity agrccmcnt, botìr

dated Jnne 20, 1979. On the sarne date, it appointed the same company as receiver and urauager fol Nova r¡ttder a gerlclal

sec¡rify agreement dated Decernber 5, 1988. The effect of this appointment is to divest the companies ancl theil boarcJs ol'

directors of their power to deal with the property cornprised in the appointtnent: Raytnond Walton, Kerr on the Lctw ancl Praclice

as to Receivers, 16th ed. (London: Sweet & Maxwell, 1983), p, 292. Neither Elan nor Nova had the powel tci create fitlthel'

indebtedness, and thus to interfere with the abilify of the receiver to manage the two cotnpanies: Alberla Treasury Branches v.

ÍIat Development Ltd. (1988),71 C.B.R, (N.S.) 264, 64 Alta.I-.R. (2d) 17 (Q.8.), affd (1989),65 Alla. L.R. (2d) 374 (C,^,).

25 Cognsel for. the debtor conrpanies submitted that the management powers of the receiver wele stlipped fi'orr thc t'eccivcl'

by Saunders J. in his interim order, when he allowed the receiver access to the cor.npanies' 1tt'opertics btrt ivortlcl nol pclrnit it

to realize on the security of the bank until ftlrther order, He pointed out that the older also ploi,ided that thc colllpalliçìs \\'crc

entitled to r'emain in possession and "to carry on business in the ordinary coutse" until fin'ther order'.

26 I do not agree with counsel's subn-rission covering the effect of the order. It certainly restrictecl wliat the t'eceivel cotllcl cltr

on an interiur basis, bnt it imposed restrictions on the companies as well, The issue of these disputed debentttles in sr.rpllolt of'an

application for relief as insolvent companies nnder the CCAA does not comply with the order of Saunders J. This is not callying

on business in the ordinary çourse. The residual power to take all of these initiatives for lelief undel the CCAA re mainecl

with the receiver, and if trust deeds were to be issued, an order of the Court in Action 54033190 was lequiled pemiitting their'

issuançe and registration.

27 There is another feature which, in my opinion, affects the exercise of discretion, and that is the probability of thc ntecting

achieving soute measr¡re of snccess. Hoolihan J. considered the calling of the tleeting at one healing, as hc u,as asketl to tlo.

and deterrnined the lespective classes of creditors at another. This latte¡'classifrcation is necessat'y becartsc of thc llrovisiorrs

of s,6(a) of the CCAA, which reads as follows:

6. Where a majority in number representing three-fourths in value of the creditors, or class of creditors, as the casc nray bc.

present and voting either in person or by proxy at the rneeting or tneetings thereofrespectively held pulsuallt to sections 4

and 5, or either ofthose sections, agree to any collrprolnise or arrangement either as proposed ol as alterecl ol rnodified at

the ureeting or meetings, the compromise or arrangement may be sanctioned by the conrt, and if so sanctioncd is bincling

(a) on all the creditors or the class of creditors, as the case rnay be, and on any trustee for any sttch class of cleditol's,

whether secured or unsecured, as the case tnay be, and on the company.

28 If both nlatters had been considered at the same time, as in my view they shoulcl have been, and if rvhat I rcgalcl as a

proper classification of the creditors had taken place, I think it is obvious that the rneeting 
"vottlcl 

rrot be a ¡rrocltrctivc otrc, lt

was imploper, in my opinion, to create one class of cleditors rnade np of all the secttred clcditors save the so-callcd "sh¿ttrr"
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creditors. There is no true corntlunity of interest alnong them, and the motivation of Elan ancl Nova in striving to create a singlc

class is clearly designed to avoid the classification ofthe bank as a separate class,

29 It is apparent that the only seculed creditors with a significant intelest in the proceeding rtnder the CCAA arc the balrl<

and RoyNat. The two municipalities have total clairns for arrears of taxes of less than $100,000. They have first pliolity in the

lands of the companies. They are in no jeopardy whatsoever. The O.D,C. has a potential liability in that it can be callccl u1:on by

RoyNat under its guarantee to a rnaxirmun of $500,000, and this will trigger default under its debeutrtt'es with the cotnpanics,

but its interests lie with RoyNat.

30 As to RoyNat, it is the largest creditor with a debt of sorne $12 million. It will dominate any class it is in becatlsc, tlttclct'

s. 6 of the CCAA, the majority in a class must represent three-quarters in value of that class. It will always have a vcto by

reason of the size of its claim, but reqnires at least one creditor to vote for it to give it a niajority in nrt¡rrbcr (I anr igno|ing

the rnunicipalities). It needs the O.D.C.

3l I do not base my opinion solely on commercial self-interest, but also on the differences in legal interest"Ihe banl< has

first priority on the receivables referred to as the "quick assets", and RoyNat ranks second in priority. RoyNat has fil'st priority

on the buildings and realty, the "fixed assets", and the bank has second priority.

32 It is in the cotnmercial interests of the bank, with its suraller claim and more readily lealizablc assets, to collect arlcl

retain the accounts receivable, It is in the commercial interests of RoyNat to preserve the cash flow of the business anci sell thc

enterprise as a going concern. It can only do that by overriding the prior clairn of the bank to these leceivables. If it carl votc

with the O.D.C. in the sarne class as the bank, it can achieve that goal and extinguish the priol clain of the bank to realizc on

the receivables. This it can do, despite having acknowledged its legal relationship to the bank in the priority agleement signcd

by the two, I can think of no reason why the legal interest of the bank as the holder of the first security on the t'eceivables shot¡lcl

be overridden by RoyNat as holder ofthe second securify.

33 The classic statement on classes of creditors is that of Lord Esher M.R, in Sovereign Lifë Asnrrønce Co. t'. Dorlri. IlrÌ9.Ì |

2 Q.B. 573, [1s9]-4] All E.R. 246 (C.^.), at pp. 579-580 [Q.8.]:

Tlre Act lJoint Srock Companies Arrangement Act, 18701says that the persons to be sttnttnoned to the mceting (all cil

whom, be it said in passing, are creditors) are persons who can be divided into different classes - classcs lvhich thc Açt of'

parliarnent recognises, though it does not define them. This, therefole, r'r'mst be done: they nr.rst be divided into cliffclcnt

classes. What is the reason for such a conrse? It is because the creditors cornposing the different classes have cliffct'cllt

interests; and, therefore, if we find a different state of facts existing among different cleclitors which lrlay cliffeLcntly al'f'cct

their minds and their judgrnent, they mnst be divided into different classes.

34 The Sovereign Lifecasewas quotedwith approval byKingstone J. in.Re LYellington BuildingCorp.,l l934lO.R. 651' lL

C.B,R. 48, f 19341 4 D.I..R. 626,1193410.W.N. 56? (S.C.), arp.659 tO,R.l,He also quotecl anothe| English authot'ity at p. 658:

InlnreAlqbama,NewOrleans,TexasandPacifichrnclionRy.Co.,[1]ì91] I Clh.2l3,ascheureandatt'attgctuenttrtrclcr'

the Joint Stock Cornpanies Arrangement Act (1870), was submitted to the Court fol'approval. Lord Justice Borvcrt, at p

243, says:

Now, I have no doubt at all that it would be improper for the Court to allow an arangelrent to bc folced on auy class

of creditors, if the arrangement çannot reasonably be supposed by sensible business people to be for the benefi t of that

class as such, otherwise the sanction of the Court would be a sanction to what would be a schelne of confiscation, Thc

object of this section is not confiscation ... Its object is to enable cotnprotnises to be made which at'e fot'the cotnllrotl

benefit of the creditors as creditors, or for the common benef,rt of some class of creditoLs as snçh,

35 Kingstone J. set aside a meeting where three çlasses of creditors were permitted to votc togcthaÍ. Hc saicl af p, 6(10:
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It is clear that Parliament intended to give the three-fourths majority of any class power to bind that class, btrt I do llot

think the Statute should be construed so as to pennit holders ofsubsequent moltgages power to vote and theleby dcstloy

the pliorify rights and security ofa first rìortgagee,

36 'We have been refened to more modern cases, inclnding fwo decisions of Trainor J. of the British Colttnrbia Sltpletle Court,

borh entitled Re Northland Properties Ltd. One casc is reported in (1988),73 C.Il.R. Ol.S.) 166. 31 Il.C'L.R' (2d) ,ì5, and the

other in the same volume at p. 175 [C.B.R.]. Trainor J. was upheld on appeal on both judgments, The first judgment of the Blit ish

Colnrnbia Court of Appeal is unreported (16 September, 1988) [Doc. No. Vancouvet' CA009772, Taggart, Lambert and Lockc

JJ.A.I, The judgrnent in the second appeal is reported at 73 C.B.R. (N.S.) 195, ll9f39l 3 W,W.R. 36"1,34 B.C'I-.R. (2t1) 122,

3j In the first No rthland case,Trainor J. held that the difference in the terms of parties to and pliot'ity of cliffclcnt boncls nlc¡tllt

thattheyshogldbeplacedinseparateclassçs.HerelieduponRe I4/ellingtonBuitdingCorp.,supra,Intheseconcl Northlttttcl

case, he dealt with 15 morlgagees who were equal in priority but held different parcels of land as secnrity. Trainor J. hcld that

their relative security positions were the same, notwithstanding that the lìlortgages were for the rnost part secttred by chalges

against separate properties. The nature of the debt was the same, the nafure of the security was the saure, the renreclics lor c'lcthrrlt

were the same, and in all cases they were oorporate loans by sophisticated lenders. In specifically acceptirrg the reasoning ol-

Trainor J., the Cogrt of Appeal held that the concem of the various r-nof gagees as to the quality of their inclividual secltritics

was ',a variable cause arising not by any difference in legal interests, but rather as a consequence of bacl lcncling, or lrrat'l<ct

valnes, oL both" (p, 203).

38 In Re NsC Diesel Power Inc. (1990),79 C,B.R. (N.S,) 1, 97 N.S.R. (2d) 295, 258 A.P.R. 295 (T.D,), the Coult stlcsscd

that a class should be ¡rade up of persons "'whose rights are not so dissiuilar as to n.rake it itnpossible for theni to consttlt

together with a view to their common interest"' (p' 8 lof C.B'R.])'

39 My assessment of these secured creditols is that the bank should be in its own class. This being so, it rs obviotts that no

plan of arrangenlent can succeed without its approval. There is no nsefirl purpose to be served in putting a plan of at't'arlgclìl0llt

to a u1eeting of creditors if it is known in advance that it cannot succeed. This is another çogent reason foÏ tlre Cor¡r't dcclining

to exercise its discretion in favonr of the debtor companies.

40 For all the reasons given above, the application under the CCAA should have been dismissed. I do not tlìink that I have to

give definitive answers to the individual issues numbered (1) and (2). They can be addressed in a later case, rvliere thc alls\l/crs

could be dispositive of an application nnder the CCAA. The answer to (3) is that the combined effect of thc leceivcrshi¡l and

the order of Saunders J. disentitled the cornpanies to issue the debentures and bring the application t¡nder the CCAA. It is not

necessary to answer issue (4), and the answer to (5) is no.

4l Accordi¡gly, I wotrld allow the appeal, set aside the three orders of Hoolihan J., and, in thcir place, issue atl olclcr'

dis¡rissing the application under the CCAA. The bank should receive its costs of this appeal, the applications fol lcave to aPPcal,

and the proceedings before Farley and Hoolihan JJ., to be paid by Elan, Nova and RoyNat.

42 Ernst & yogng were appoi¡ted monitor in the order of Hoolihan J. dated September 14, 1990, to lttonitol the opcrations ol

Elan and Nova and give effect to and s¡pervise the terurs and conditions of the stay of proceedings in accot'clattcc with Appenclix

"C', appended to the order. The monitor should be entitled to be paid for all services pelformed to date, inclttding lvhatevel is

necessary to complete its reports for past work, as called for in Appendix "C"'

DOHERTY J.l. (dissenting in Part):

I Background

43 On Nove¡rbe r 2,1990,this Cogrt allowed the appeal brought by the Bank of Nova Scotia (the "battk") ancl vacate(l scvct'aI

orders made by Hoolihan J. Finlayson J.A. delivered oral reasons on behalf of the majority. At the sarue tinte, I delivelccl bricf'
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oral reasons dissenting in part from the conclusion reached by the majorify and undertook to provicle further w|itten reasolls,

These are those reasons,

44 The events relevant to the disposition of this appeal are set out in some detail in the oral reasons of Finlayson J.A, I rvill

not repeat that chronology, but will refer to certain additional background facts before tnlning to the legal isstres.

45 Elan Corporation ("Elan") owns the shares of Nova Metal Products Inc. ("Nova Inc."), Both courpanies liave bee n activcly

involved in the manufacture of automobile parts for a number of years. As of March 1990, the companies had total anlltt¿tl salcs

of abogt $30 r¡illion, and employed some 220 people in plants located in Chatham and Glencoe, Ontario, The opclation ol'

these conrpanies no doubt plays a significant role in the economy of these two small colnmunities,

46 In the 4 years prior to 1989, the cornpanies had operated at a profit ranging from $287,000 ( 1987) to S 1 ,500,000 ( I 986),

In 19g9, several factors, including large capital expenditures and a downhun in the market, combined to pfoduce an opelational

loss of about $ 1,333,000. It is anticipated that the loss for the year ending June 30, 1990, will be about $2,3 million. As of Atrgtrst

l, 1g90, the companies continued in full operation, and those in control anticipated that the financial picttrt'e would implovc

significantly later in 1990, when the cornpanies would be busy filling several contracts which had been obtaincd ea|liel in 1990.

4j The bank has provided credit to the companies for several years. In January 1989, the bank extenclccl an opcl'ating

line of credit to the cornpanies. The line of credit was by way of a demand loan that was secttred in the ulanner desc|ibecl by

Finlayson J.A, Beginning in May 1989, and fror.n time to tirne after that, the companies were iu clefault ttndcl'the tcl'nts of thc

loan advanced by the bank. On each occasion, the bank and the companies nranaged to work out sollle agrOalllent so that thc

bank continr.red as lendel and the companies continued to operate their plants'

4g Late in 1989, the cornpanies ananged for a 5500,000 operating loan from RoyNat Inc. It was hopecl that this loarl,

cornbined with the operating line of $2.5 million from the bank, would perrnit the company to weather its f tscal stornl. In March

1990, the bank took the position that the companies were in breach of cerlain requiretnents rtnder theil loan agrcentcnts, arrd

wamed that if the difficulties were not rectifred the bank would not continue as the courpany's lender. Mr, Patlicl< Johttson'

thepresidentofbothcompanies,attemptedtorespondtotheseconcemsinadetailedlettertothebankclatedMarch l5' 1990

The response did not placate the bank. In May 1990, the bank called its loan and rnade a deuraud for immecliate Paynlcnt. N'lr.

Spencer, for the bank, wrote: ,'We consider your financial condition continnes to be clitical aud we al'e llot p|epa|ccl [o dclay

f'rther 
'raking 

fonlal demand," He went on to indicate that, subject to ftlrther deterioratiori in the courpanies' 1Ìscal positiorl.

the bank was prepared to delay acting on its securify until Jr¡ne 1, 1990.

49 As of May 1990, Mr. Johnson, to the bank's knowledge, was actively seeking alternative funding to |cplace the barlk.

At the sa¡re tir-¡e, he was trying to convince the nnion which leplesented the workers employed at both plants to assist in a

co-operative effort to keep the plants operational during the hard times. The union had agfeed to discuss atnçnclmcnt of thc

collective bargaining agreement to facilitate the continued operation ofthe cornpanies.

50 The June l, i990 deadline set by the bank passed without incident, Mr. Johnson contiuned to seat'ch for tlett'financing.

A potential lender was introdgced to Mr. Spencer of the bank on August 13, 1990, and it appearecl that the bank, tht'otrgh Mr.

Spencer, was favonrably impressed with this potential lender. However, on August 27, 1990, the bank decided to take actit.r¡l

to protect its position. Coopers & Lybrand was appointed by the bank as receiver-nranager under the terurs of thc sccrrrily

agreements with the companies. The cornpanies denied the receiver access to their plants. The bank then nloved befo|c thc

Hono'rable Mr. Justice E, Sa¡nders for an order giving the receiver possession of the pt'eurises occupied by tlre comparlies' On

Atrgnst 2j,Igg0, after hearing argument frorn connsel for the bank and the companies, Mr'. Justice Saitnciers rcfusccl to inst¡ll

the receivers and made the following interim order:

I . THIS COURT ORDERS that the receiver be allowed access to the propefty to monitor tl.re ope|ations of the clcf'endallts

bgt shall not take steps to realize on the security of The Bank of Nova Scotia until ftllther Ordel of the Cor¡rt

2. THIS COURT ORDERS that the defendants shall be entitled to remain in possession and to carry on bttsincss in the

ordinary course until further Order of this Court.
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3. THIS COURT ORDERS that until further order the Bank of Nova Scotia shall not take steps to notify accotrnt debtors

ofthe defendants for the purpose ofcollecting outstanding accounts receivable, This Order cloes not lestlict Thc Bank ol

Nova Scotia from dealing with accounts receivable of the defendants received by it,

4. THIS COURT ORDERS that the rnotion is otherwise adjoumed to a date to be fixed

5l The notice ofl¡otion placed befole Saunders J. by the bank refelred to "an intended action" by the bank, lt clocs not

appear that the bank took any ftlilher steps in conneçtion with this "intended action'"

52 Having resisted the bank's efforts to assume control of the affairs of the companies on August 27,1990, and realizing

that their oper.ations could cease within a matter of days, the cornpanies fllrned to the Companies' Credilors Affangement Acl,

R.S.C. 19g5, c. C-36 (the ',Act',), in an effort to hold the bank at bay while atternpting to reorganize their finances. Finlayson

J.A. has descr.ibed the cornpanies' efforts to qualiff under that Act, the two appearances before the Honotuable Mr' Jttstice

Farley on August 31, 1990, and the appearances before the Honourable Mr. Justice Hoolihan in Septembet and Octobcl 1990.

which lesulted in the orders challenged on this appeal.

II The Issues

53 The disp¡te between the bank and the companies when this application car¡e before Hoolihan J. rvas a straightibls'altl

one. The bank had determined that its best interests would be served by the immediate execrttion of the liglrts it hacl under its

varions agreements with the companies, The bank's best interest was not r.net by the continued operation of the contpauics as

going concerns. The companies and their other fwo substantial secured creditors considered that their intelests requi|ccl that

the con.rpanies continue to operate, at least for a period which woirld enable the companies to place a plan of rcolganizatiorr

before its creditors.

54 All parties were pursuing what they perceived to be their comnrercial interests. To the bank, these intelcsts cntailed

the "death" of the cotnpanies as operating entities. To the cornpanies, these interçsts required "life sttpport" l'ot'thc cotlrpartics

through the provisions of the Act to penr-rit a "last ditch" effort to save the companies and keep thetli in operation'

55 The issues raised on this appeal can be stttn¡narized as follows:

(i) Did Hoolihan J, erl in holding that the cornpanies were entitled to invoke the Act?

(ii) Did Hoolihan J. err in exercising his discretion in directing that a meeting of creditors should be held uncler thc Act'i

(iii) Did Hoolihan J. en in directing that the bank and RoyNat Inc. should be placed in the same class of creditols lbr

the purposes of the Act?

(iv) Did Hoolihan J. en in the terrns of the interim orders he made pending the meeting of ct'eclitofs ancl thc stlbniissìon

to the court of a plan of reorganization?

III The Purpose and Scheme of the Act

56 Before tnrning to these issnes, it is necessary to understand the purpose of the Act, and the schelllc establisìrcd b¡'

the Act for achieving that purpose. The Act first appeared in the rnidst of the Great Deplession (S'C. 1932-33, c. 36). Thc

Act was intended to provide a means whereby insolvent cornpanies could avoid bankruptcy and contintte as ongoing cotlÇerlls

through a reorganization oftheir financial obligations. The reorganization contemplated required the coopelation ofthc clebtor'

cornpanies' creditors and shareholders; Re Avery Construction Co.,24 C.B.R. 17,11942) '1 D'I..R. 558 (Ont. S'C,); Stanlc¡' Ii

Edwards,',Reorganizations under the Cornpanies'Creditors Anangetnent Act" (1947) 25 Can' Bar Rev. 587, at pp. 592-5931

David H. Goldrnan, "Reorganizations Undcr the Companies' Creciitors Arrangetnent Act (Canatia)" (1985) 55 C.|ì.11. (N'S')

3ó, at pp. 37-39.
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Sj The tegislation is rernedial in the purest sense in that it provides a lneans whereby the devastating social atrcl ccouotltic

effects of bankruptcy- or creditor-initiated tennination of ongoing business operations can be avoidecl while a cottt't-sttpet'visetl

attenlpt to reorganize the financial affairs ofthe debtor company is rnade.

58 The purpose of the Act was artfully put by Gibbs J.4., speaking for the British Colt¡mb¡a Court of Appcal, in I lottgkrtng

Ban¡ o.f Canada v. Chef Ready Foods Ltd., anunreported judgrnent released October 29,1990 [Doc. No. Vallcortver CAI2|)4'tr.

Carrothers, Cr.¡n¡ring and Gibbs JJ.A., now repofted U99112 W,W.R. 136, 5l 8.C.1,,R. (:d) 841, at pp. 1 I and 6 [unlcportccl,

pp. 9l and 88 B.C.L.R.I. In refening to the pnrpose for which the Act was initially ploclaimed, he said:

Al¡rost inevitably liçridation destroyed the shareholders'investrnent, yielded little by way of t'Qcovery to thc clcclitols,

and exacerbated the social evil of devastating levels of unemployment. The govemrnent of the day sought, throrrgh thc

C,C.A.A. ['the Act'], to create a regime whereby the plincipals of the company and the creditols cottld be blotrght togcthcl

nnder the sgpervision of the court to attempt a reorganization or colllprotnise or anangenlent under which the conrllarry

could continue in business.

59 In an earlier passage, His Lordship had said:

The purpose of the C.C.A.A. is to facilitate the rnaking of a comprouise or arrangetnent betweeli atr insolvcnt clcbtor'

corllpany and its creditors to the end that the cornpany is able to continne in business.

60 GibbsJ.A.alsoobserved(atp. l3)thattheActwasdesignedtoservea"broadconstifuencyof investot's,cl'cditol'sancl

e¡rployees." Because of that "broad constituency", the Court must, when considering applications brought under the Act, havc

regard not only to the individuals and organizations directly affected by the application, but also to the wider public intclest'

That inter.est is generally, but not always, served by pemitting an attempt at reolganization: see S.E. Edwards, "Reot'gauizations

Under the Cotnpanies' Creditors Arrangement Act," at p. 593.

6l The Act rnnst be given a wide and liberal construction so as to enable it to effectively selve this remedial llrÌrposc

Interpretation lcl, R.S.C. 1 985, c. I-2 1 , s, 12; Hongkong Banlc of Canada v. Chef Read¡' Food:; l/d , srrpla, at p. l 4 fttn lc¡rot tccl

p. 92 B,C.L.R.I,

62 The Act is available to all insolvent companies, provided the requireurents of s. 3 of the Act are met, That scctioll ploviclcs

3. This Act does not apply in respect of a debtor cornpany unless

(a) the debtor colnpany has outstanding an issue of secured or unsecured bonds of thc debtol conrpany ol of a pt'cclcccssot'

in title of the debtor company issued under a trust deed or other instnttnent nrnning in favortr of a tlustce; and

(b) the compromise or an'angement that is proposed under section 4 or 5 in respect of the debtor conjpany inclrrclcs a

compromise or an arrangement between the debtor colnpany and the holders of au issne refened to in paraglaph (a).

63 A ciebtor company, or a creditor of that con.rpany, invokes the Act by way of stturt.nary application to the Cotrl't tlncicl's

4 ol s. 5 ofthe Act. Forpresent pllrposes, s. 5 is the relevant section:

5, Where a comprornise or an arrangement is proposed between a debtor company aud its secttred creditors ol arty class

of the¡r, the court lray, on the application in a snmmary way of the company ol of any sttch cleclitol or of thc tltls(ce

in banknrptcy or liquidator of the company, order a meeting of the creditors or class of creditors, and, if the cottlt so

determines, of the shareholders of the colnpany, to be sntntloned in such lllannel'as the conrt directs.

64 Section 5 does not require that the Court direct a rneeting of creditors to consider a proposecl plan. The Cotttt's pou,cr

to do so is discretionary. There will no doubt be cases where no order will be uade, even thougli the debtor conipalìy qrralilìcs

nnder s, 3 of the Act.
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65 If the Court detennines that a meeting should be called, the creditors mnst be placed into classes for the puryose of that

rneeting, The significance of this classification process is made apparent by s. 6 of the Act:

6. Where a rnajority in nunrber representing three-fourths in valne of the creditols, or class of clcditors, as the casc tttay [rc,

present and voting either in person or by proxy at the rneeting or rneetings thereofrespectively held pilrsttant to sections 4

and 5, or either of those sections, agree to any compromise or arrangetnent either as ploposed or as altet'ecl ol nlodificcl at

the ¡reeting or rneetings, the compromise or affangement may be sanctioned by the court, and if so sanctionecl is binding

(a) on all the creditors or the class ofcreditors, as the case may be, and on any trttstee for any stlch class olcreclitols,

whether secured or unsecured, as the case may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against which a receiving ordel lias bccn nladc

under the Bankruptcy Acl or is in the course of being wound up under The lltinding-ttp Act, on the tnrstee in banl<r'tlptcy

or liquidator and contributories ofthe aolnpany.

66 If the plan of reorganization is approved by the creditors as reqnired by s. 6, it rlust then be presetited to the Cortlt. Orrcc

again, the Conr1 nnst çxercise a discretion, and deternrine whether it will ap prove the plan of reorganization. In cxeroising thitt

discretion, the Court is concerned not only with whether the appropriate majority has approvecl the plan at a uiecting hcld irr

accordance with the Act and the order of the Court, but also with whether the plan is a fail and t'easonatrle otre: 1le l\tttrtltlur¡rl

prcpe:rties /-¡¿i. (1988),73 C.B.R. (N.S.) 175 ar 182-185 (S.C.), affld73 C,B,R. (N.S,) 195, !98913 W.!V.lì,ló3.34IJ.C,t..1ì,

(2d) 122 (C.4.).

67 If the Court chooses to exercise its discretion in favour of calling a rneeting of creditors fot' the pulpose of cousidcling

a plan of reorganization, the Act provides that the rights and remedies available to creditors, the debtor conlpany, alld othcrs

during the per.iod befween the uraking of the initial order and the consideration of the proposed plan may be suspenclcd or'

otherwise controlled by the Court.

68 Section I I gives a couft wide powers to nrake any interirn orders:

I 1. Notwithstanding anything inthe Bankruptcy Act or the Ilinding-up Acl, whenever an application has beçn tnadc r¡¡rdcr

this Act in respect of any company, the court, on the application of any person interested in the lliattcr, lllay. olì noticc lo

any othel person or without notice as it may see flrt,

(a) rnake an order staying, until such tirne as the court may prescribe or until any fitrther order, all proceedings takcn or

that rnight be taken in respect of the company under the Bankruptcy Act andthe'tlinding-ttp AcÍ oÍ eithel of theni;

(b) restrain further proceedings in any action, suit or proceeding against the company on stlçlt terllls as the cortt't secs fìtl ancl

(c) rnake an order that no suit, action or other proceeding shall be proceeded with or cot.trtltencçd against the conrllalt¡'

except with the leave ofthe court and subject to such ten¡s as the court itnposes,

69 Viewed in its totality, the Act gives the Court control over the initial clecision to prtt the reot'ganization plan bcl'otc thc

creditor.s, the classification of creditors for the purpose of considering the plan, condr.tct affecting the debtor company ¡rencling

consideration of that plan, and the ultimate acceptability of any plan agreed upon by the creditors. The Act envisions that lhc

rights and remedies of individual çreditors, the debtor çompany and others may be sacrificed, at least tempolarily, in art cfforl to

serve the greater good by arriving at some acceptable reorganization which allows the debtor Çolnpany to contiuue in opet'atiolt:

Icor 0ìl & Gas Co. v. Cctnctclian Imperial ßank of Conunerce (19tì9), 102 A.R. 161 at p. ló5 (Q.8.).

Mid Hoolihan J. Err in Holding that the Debtor Companies were Entitled to Invol<e the Act?

70 The appellant advances three arguments in support of its contention that Elan and Nova Inc. wel'e not entitled to scck

r.elief r¡nder the Act. It argues first that the debentures issued by the companies after Augrtst 27,1990, wcrc "shallls" and tlid
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not fulfil the r.equire¡rents of s. 3 of the Act. The appellant next contends that the issuing of the debenttrles by the cottrpatrics

contravened their agreernents with the bank, in which they undertook not to ftrrther enct¡urbet'the asscts of thc corn¡tanìc,s

without the consent of the bank. Lastly, the appellant maintains that once the bank had appointecl a Leceiver-nranagct' ovcr tltc

affairs of the conrpanies on August 27 , 1990, the cotnpanies had no power to create ftlrther indebteclness by ivay of debenturcs

or to bring an application on behalf of the companies under the Act'

(i) Section 3 ancl "Instetnt" Trust Deeds

71 The debentures issued in August 1990, after the bank had moved to install a receiver-uranager, werç isstlecl solely arlcl

expressly for the purpose of meeting the requirernents of s. 3 of the Act, Indeed, it took the cotupanies two attenlpts to Incot

those reqnirernents. The debenfures had no commercial purpose, The transactions did, however, involve tt'rte loans in thc sctlsc

that moneys were advanced and debt was created. Appropriate and valid tmst deeds were also issued.

i2 In ury view, it is inappropriate to refer to these transactions as "shal'¡1s." They arc ne ithel falsc nol' countctfcit. lltrt

tather are exactly what they appear to be, tlansactions rnade to meet jurisdictional reqnirenrents of the Act so as to llclntit an

application for reorganization under the Act. Such transactions are apparently well known to the couruelcial Bar': B. O'Leat¡',

',A Review of the Companies' Creditors Arrangernent Act" (1987) 4 Nat. Insolvency Rev. 38, at p, 39; C. Flant, " 'lnst¡ìtit'Tl'tlst

Deeds Under the C.C.A.A." (1988) 2 Comrnercial Insolvency Reporler 25; G.B. Morawetz, "Eurerging Tlencls in thc IJse olthc

Cornpanies'Creditors Arangernent Act" (1990) Proceedings, First Annual Genelal Meeting and Co¡rferencc of thc Insoll'etlc)'

Institute of Canada.

73 Mr'. Harn writes, atpp.25 and 30:

Conseqgently, some companies have recently sought to bring themselves within the ambit of the C.C.A,A. by creatirlg

'in stant'trust deeds, i,e., trust deeds which are created solely for the purpose of enabling therlr to takc advantagc of thc

C.C.A.A.

74 Applications under the Act involving the use of "instant" trust deeds have been before the Courts ôtl a lrtttlrbel' ol'

occasions. In no case has any court held that a cornpany cannot gain access to the Act by cleating a clebt rvhich ¡ticcts thc

reqnirements of s. 3 for the express purpose of qualifuing under the Act. In most cases, the trse of these "instant'' tl'ttst clecds

has been acknowledged without comment'

jS The decision of Chief JusticeRichard inRe United Maritime Fishermen Co-op. (1988),67 C.ll.R. (N'S.) 44, 84 N.ll.lì. (2iì)

4t5,214 A.P.R, 415 (Q.8.), varied on reconsideration ( 1988), 68 C.B.R, (N.S.) 170, 87 N.B.ll' (2d) 333, 221 ,\.P.1{. 3 33 (Q.ll, )'

at 55-56 [67 C.B.R.], speaks directly to the use of "instant" tnrst deeds. The Chief Justice refusecl to leacl any wolcls into s, 3 of'

the Act which would lirnit the availability of the Act depending on the point at which, or the purpose fol which, the dcbcntrrls

or.bond and acçompanying tnrst deed were created. He accepted fat p. 56 C.B.R.] the clebtor cortrpany's argunlent that thc r\ct:

does not irnpose any tir.ne restraints on the creation of the conditions as set out irl s. 3 of the Act, trot'docs it corttain an¡'

prohibition against the creation of the conditions set out in s, 3 for the purpose of obtaining julisdiction,

l6 It shonld, however, be noted that in Ãe Uniîed Maritime Fìshermen Co-op., supra, the debt itself was not ct'eatccl for thc

purpose of q¡aliflring under the Act, The bond and the tnrst deed, however, wsre created for that purpose. The case is thcrcfbrc

facfually distinguishable from the case at Bar.

77 The Co¡rt of Appeal rçversed the nrling of the Chief Justice ((1988), 69 C.B.R. (N.S.) 161, 51 D.L.R. (4th) 6l 8, 88 N.B, R '

l2tl) 253,224 A.P.R. 253) on the basis that the bonds required by s. 3 of the Act had not been isstred when the application tvas

made, so that on a precise reading of the words of s. 3 the company did not qualify, The Coult did not go on to consiclct'rvhcthcl''

had the bonds been properly issued, the company would have been entitled to invoke the Act. Hoyt J.4., for the nrajority. clitl,

however, observe without comment that the tnrst deeds had been created specif,rcally for the purpose of blingtng an applicatrorl

under the Act,
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j8 The judgrnent of MacKinnon J. in Re Stephanie's Fashions lld, unreported, Doc. No. Vancortvcr A89342'7,l'clcascd

Janrrary 24, 1gg0 (8.C. S.C.) fnow reported I C.B,R. (3d) 24S], is facnrally on all fottls with the plesent case. In that casc,

as in this one, it was acknowledged that the sole purpose for creating the debt was to effect compliance with s. 3 of thc Act'

After considering the judgment of Chief Justice Richard in Re United Maritime Fishermen Co-op., supla, MacKinnon J' heltl,

at p.251:

The reason for creating the trust deed is not for the usual purposes of securing a debt but, when one reads it, o¡r its f,acc, it

does that. I find that it is a genuine tmst deed and not a fraud, and that the petitioners have corr.rpliecl lvith s. 3 of thc statlltc.

79 Re Metals & Atloys Co. (16 February 1990) is a recent exarrple of a case in this julisdiction in wliich "installt" trttst

deeds were sgccessftllly nsed to bring a colnpany within the Act. The colnpany issued clebentures for the ptrrpose of Pelrnittlrlg

the company to qualifo under the Act, so as to provide it with an opportunity to prepare ancl stlbniit a l'corganizatiori ¡rlan.

The company then applied for an order, seeking, inter alia, a declaration that the debtor compalìy was a corporation within thc

meaning of the Act. Houlden J.4., hearing the matter at first instance, granted the declaration reqtlest in au ordct'datcd Fcbltlar'¡'

16, 1990. No reasons were given. It does not appear that the company's qualiflrcations were challenged before lJorrlden J A,;

however, the natnre of the debentures issued and the purpose for their issue was ftilly disclosecl in the material bcfole him, Thc

reqnirements of s. 3 of the Act are jurisdictional in nature, and the consent of the paries cannot vest a Çotu't rvith.lrn'isclictiorr

it does not have. One rnust conclude that Houlden J.A. was satisfied that "instant" tlust deeds suffice for the pr'trposes of s.

3 of the Act,

80 A similar conclusion is irnplicit in the reasons of the British Columbia Court of Appealin Ilongkong Banh ttf C"rrnuclcr

v. Chef Ready Foods Ltd..In that case, a debt of $50, with an accompanying debenture ancl trtrst cleed, was ct'catecl spccilìcnll¡'

to enable the company to make application r¡nder the Act. The Court noted that the clebt was cleated solely l'ol that Ptllposc

in an effort to forestall an atte¡rrpt by the bank to liquidate the assets of the debtol coll.ìpany, The Cotr|t went on to dcal ri'ith

the ¡.rer.its, and to dis¡riss an appeal from an order granting a stay pending a reorganization nrecting. The Cout cotlld not havc

reached the rnerits without first concluding that the $50 debt created by the company nlet the leqtrirettlents of s. 3 of thc Ac(.

81 The weight of authority is against the appellant. Counsel for the appellant attempts to counter that authority by lcle rcncc lo

the rernarks of the Minister of Justice when s, 3 was introduced as an amendrnent to the Act in the 1952-53 sittings of Pat'lianlerlt

(House of Co¡r¡rons Debates, l-2Eliz.II (1952-53), vol. II, pp. 1268-1269). The interpretation of words found in a statutc, by

reference to speeches rnade in Parliament at the time legislation is introduced, has never found favortl in our Cottrts: Rtfi:rertt rt

Re lLesiclentialTenancies Act (Ontario), ti981l I S.C.R.714, 123 D.L.lì.. (3d) 554,37 N.Il. 138, at 721 [S'C.ì{'1,561 [D.l- R.].

Nor, with respect to Mr. Newbould's able argument, do I find the words of the Minister of Justice at the time the preserlt s. 3 ivas

introduced to be particularly illuminating. He indicated that the arnendment to the Act left courpanies with cort.rple¡ fi¡¡¡1ç:ial

strgchtres free to resort to the Act, but that it excluded companies which had only unsecured ntcrcantilc crcditol's. The i\4irtlstcr'

does not çomment on the ir.rtended effect of the anrendrnent on the myriad situations between those tlvo extl'elllcs.'[his case is

one snch situation. These debtor cornpanies had cornplex secured debt structures, but tliose clebts wele not, ¡rriot'to the issLring

of tlre debentures in Aggust 1990, in the form contemplated by s. 3 of the Act. Like Richarcl C.J.Q.B. in Re United A'lqritiutc

Fishermen Co-op., supra, at pp.52-53,I am not persuaded that the comlrtents of the Minister of Justice assist in irlterplcting

s. 3 of the Act in this sifuation.

82 The words of s. 3 are straightforward, They reqnire that the debtor cornpany have, at the time an a¡rplicatiort is macle,

an oqtstanding debenfure orbond issued under a trust deed, No more is needcd. Attempts to qualify those words at'e not otrly

contrary to the wide reading the Act deserves, but can raise intractable problems as to what qualif,rcations ot' nloclifications

should be read into the Act. Where there is a legitirnate debt which fits the criteria set out in s. 3, I see rlo ptlrpose in denying a

debtor cornpany resort to the Act because the debt and the accompanying docunrentation was cre ated for the spccific pttr¡rosc ol'

bringing the application. It rnust be remembered that qualification under s, 3 entitles the debtol conlpany to nothirtg tllorc tlttr¡l

consideration u¡der the Act. Qualification under s. 3 does not mean that relief under the Act lvill be glantcd. Thc cit'ottttlstittrccs

snrro¡nding the creation of the debt needed to meet the s. 3 reqnirement may well have a bcaring on how a cottrt cxcl'cises its

discretion at varions stages ofthe application, but they do not alone interdict resort to the Act,
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83 In holding that "instant" tmst deeds can satisff the requirernents of s. 3 of the Act, I should not be taken as concltrcling thnt

debenfures or bonds which are tnrly shams, in that they do not leflect a transaction which actually occurt'cd and do not crcato a

real debt owed by the company, will suff,rce. Clearly, they will not. I do not, however, equate the two. One is a tactical device

used to gain the potential advantages ofthe Act, The other is a fraud.

84 Nor does my conclusion that "instant" trust deeds can bring a debtor company within the Act exclrtde considcrations

of the good faith of the debtor company in seeking the protection of the Act. A debtor colllpany should not be allowcd to rrsc

the Act for any pulpose other than to attempt a legitimate reorganization. If the purpose of the ap¡rlicatron is to advatttagc orlcr

creditor over another, to defeat the legitimate interests of creditors, to delay the inevitable failule of thc debtot'corn¡lany, ot fbt

some other iurproper purpose, the Court has the means available to it, apart entirely from s, 3 of the Act, to llt'cvent tlisltsc of'

the Act, In cases where the debtor company açts in bad faith, the Court tnay refttse to order a ureeting of cleditols, it tnay clcn¡'

interi¡r protection, it may vary interim protection initially given when the bad faith is shown, or it may rcfitse to sartction any

plan which emanates fror¡ the r.neeting of the creditors: see Lawrence J. Crozier, "Goocl Faith and the Conlpanies'Creclitors

Arrangement Act" (1989) 15 Can. Bus. L.J. 89.

(ii) Section 3 swl lhe Prìor Agreement with the Bank Limiting Crealion of New Debt

85 The appellant also argues that the debentures did not meet the requiretnents of s. 3 of thç Act becatrse they r.velc issucrl

in co¡travention of a security agreement rnade between the companies and the bank, Assuming that the cleberrtru'es lvet'c issttccl

in contravention of that agreement, I do not understand how that contravention affects thc stattts of the clebenttlrcs f'or tlrc

pul.poses of s. 3 of the Act. The bank may well have an action against the debtor colupany lbl issuing the clcbcntttres, alld it

¡ray have remedies against the holders of the debentrlres if they attempted to collect on their debt or enfot'cc thcir sectlrity,

Neither possibility, however, negates the existence of the debentures and the related trust deeds, Se ction 3 cloes not contemplatc

an inquiry into the effectiveness or enforceabilify of the s. 3 debenflrres, as against other cleditors, as a condition lrreccclcrtt

to qualification under the Act. Such inquiries rnay play a role in a judge's detern'rination as to what orders, if any, should be

made r¡nder the Act.

(iii) Seclion 3 ønd the Appointment of a Receiver'Manøger

86 The third argument made by the bank relies on its installation of a receiver-manager in both courpanies priol to the issLlc

of the debenflrres. I agree with Finlayson J.A. that the placement of a receiver, either by operation of ths terms of an agl'cenlctrt

orby cour.t order, effectively removes those fon.nerly in control of the cornpany ft'otn that positíon, and vcsts that control in

the receiver-manager: Alberta Treasury Branches v. Hat Developmenr Lrd, ( 19SS), 7 I Cl.B.Il, (N. S.) 264, ô4 À lta. I".lì. ( :ld) I 7

(Q.8.), affd without deciding this point (1989). 65 Alta. L.lì. (2cl) 374 (C.A.). I cannot, howcver, aglee u,ith his intcrprc-t¡(ion

of the order of Saunders J. I read that order as effectively turning the receiver into a tnonitor with rights olacccss, btlt tvitlr

no authority beyond that. The operation of the business is specifically returned to the companies, The sitnation ct'eatecl by the

order of Saunders J. can usefrrlly be cornpared to that which existed when the application was urade in Ílal Detelopntent Ltrl.

Forsyth J., at p. 268 C.B,R., states:

The receiver.-manager in this case and indeed in ahnost all cases is charged by the coult with the lesponsibility of nianaging

the affairs ofa corporation. It is true that it is appointed pursuant, in this case, to the existence ofsecured indebtcclncss ancl

at the behest ofa secured creditor to realize on its securify and retire the indebtedness. Nonetheless, this t'eceiver-l1l¿ìllagar

was couft-appointed and not by virtue of an instrument. As a court-appointed receiver it owed the obligation and thc drtty

to the court to açcount frorn time to tirne and to come before the coutl for the pulposes of having sonle of its dccisiorls

ratified or for receiving advice and direction. It is empowered by the courl Ío manage the afihirs of'tlte cout¡tart.\,qncl il

is complelely inconsistent with thatfunclíon to suggest that some residual power lies in lhe hctncls o/ the clirector"s ctf llte

company to creale/urther indebtedness oJ'the compqny and thns inte(ëre, however slightly, wí¡h the receiver-ntattlget''t

ability to manage.

[Emphasis added.]
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87 After the order of Saunders J., the receiver-rnanager in this case was not obligated to manage the conrpanics. Indeecl, it

was forbidden from doing so. The creation of the "instant" trust deeds and the application undel the Act did not intcrfcle in any

way with any power or authority the receiver-manager had after the order of Saunders J, was tnade,

88 I also find it somewhat artificial to suggest that the presence of a receiver-manager served to vitiate the olclers of Floolihall

J. Unlike many applications under s. 5 of the Act, the proceedings before Hoolihan J. were not ex parte and hc rvas 1'ttlly au,alc

of the existence of the receiver-nranager, the order of Saunders J., and the argturents l¡ased on the presencc of thc t'cceit,çt-

maùagel'. Clearly, Hoolihan J. considered it appropriate to proceed with a plan of reorganization clespitc thc pt'csencc of thc

receiver-manager and the order of Sannders J. Indeed, in his initial order he provided that the ot'cler of Sattndcls J. "tel.ttaìlls

extant." Hoolihan J. did not, as I do not, see that order as an irnpediment to the application or the granting of relicf turclel thc

Act, Had he considered that the receiver-rnanagerwas in control of the affairs of the company, he conld have varied thc oldot

of Sannders J. to pennit the applications nnder the Act to be made by the companies: LIaÍ Developmenl Lld., at pp. 268-269

C.B,R. It is clear to rne that he would have done so had he felt it necessary. If the installation of the receiver-lnaltager is to bc

viewed as a bar to an application under this Act, and if the orders of Hoolihan J. were otherwise applopriate, I wor.rld oltlcr

that the order of Saunders J. should be varied to permit the creation of the debentures and the trust deeds ancl the blinging ol'

thisapplicationbythecompanies, Itakethispowertoexistbythecornbinedeffectof s, 14(2)oftheActands. 144(l)ol'thc

Ccnrts of Justice Act,1984, S.O. 1984, c. 1 1,

89 In nry opinion, the debentures and "instant" tnrst deeds created in August 1990 sufficecl to ll'ing thc conrpany tvithin lher

reqnirenrents ofs,3 ofthe Act, even ifin issuing those debentures the courpanies bleacherJ a prior agreeutcnt u,ilh thc brtnk,

I arn also satisfied that, given the ten.¡rs of the order of Saunders J., the existence of a reçeiver-urauager installecl b),thc barrli

did not preclude the application under s. 3 of the Act.

V Did Hootihan J. Err in Exercising his Discretion in Favour of Directing that a Creditors' Mccting bc Flcld to Consitlcr

the Proposed Plan of Reorganization?

90 As indicated earlier, the Act provides a number of points at which the Court ntust exeLcise its discletion. I a¡'u collcct'nccl

with the initial exercise of discretion conternplated by s. 5 of the Act, by which the Conrt ntay ordel a ureeting of cleditcl's t'or

putposes ofconsidering a plan ofreorganization. Hoolihan J. exercised that discretion in favour ofthe debtol conrpanics. Thc

factors relevant to the exercise of that discretion are as variable as the fact sihrations which may give rise to the applica(ion,

Finlayson J.A, has concentrated on one such factor, the chance that the plan, ifput befole a plopelly constitttted nrcctitrg ol

the creditors, could gain the required apploval. I agree that the feasibility ofthe plan is a lelevant and signifìcant factor (o

be considered in detennining whether to order a meeting of creditors: S.E. Edwalds, "ReoLganizations Unclclthe Contpartics'

Creditors Arrangement Act," at pp. 594-595.I would not, however, impose a heavy bnrden on the debtol conlpany to establlsh

the likelihood of ultimate sucçess frorn the outset. As the Act will often be the last reÍ1tge for failing com¡lanies, it is to be

expected that rnany of the proposed plans of reorganization will involve variables and contingencies which will mal<c thc ¡tlan's

ultimate acceptability to the creditors and the Court very uncertain at the tirne the initial application is urade.

9l On the facts before Hoolihan J., there were several factors which supported the exercise of his discretion in lavoul of'

directing a rneeting of the creditors. These included the apparent support of two of the three snbstantial seculed cl'editols, thc

cor.npanies'continued operation, and the prospect (disputed by the bank) that the conrpanies' fortunes woulcl take a tlrrn lor thc

better in the near ftlture, the companies' ongoing efforts - that eventually r.net with sol.rle success -'to find altct'natc financing,

and the munber of people depending on the operation of the colnpany for their livelihoocl. Thele wct'c also a ntttnbcr of'tac(ols

pointing in the other clirection, the rnost significant of which was the liketihood that a plan of reolganization acce¡rtable to (hc

bank could not be developed,

92 I see the situation which presented itself to Hoolihan J. as capable of a relatively straightforwalcl lisk-bencfit analysis, l1'

the s. 5 order had been reftised by Hoolihan J,, it was virtually certain that the opelation of the conrpanies woulcl have ceasr'd

imrnediately. There would have been immediate economic and social darnage to those who worked at the plants, ancl those rvho

depended on those who worked at the plants for their well-being. This kind of damage cannot be ignoled, especially u,hcn it
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occnrs in small communities like those in which these plants are located. A reftisal to gl'ant the application wotrld also liave

put the investrnents of the various creditors, with the exception of the bank, at substantial Lisk. Finally, there n'onld havc bccn

obvions frnancial darnage to the owner of the companies. Balanced against these costs inherent in lefusing the oldct'ivould lrc

the benefit to the bank, which would then have been in a position to realize on its secnrity in accordance with its agrcctìlcrlts

with the companies.

93 The granting of the s, 5 order \¡/as not without its costs. It has denied the bank the lights it had balgaincd fol as part ol its

agreement to lend substantial amounts of money to the con.rpanies. Further, according to the bank, the orclel'has pttt the bank nt

risk of having its loans becorne nndersecured because of the diminishing value of the accortnts receivable ancl inventoly u,hich

it holds as security and because ofthe ever-increasing size ofthe cornpanies'debt to the bank. These costs nlttst be tncasttl'ocl

against the potential benefit to all concerned ifa successflrl plan ofreorganization could be developed and iniplencntcd.

94 As I see it, the key to this analysis rests in the measurement of the risk to the bank inhelent in the granting of the s. 5 oldcl'.

If there was a real risk that the loan made by the bank would become undersecnred dtrring the operative peliod of the s. 5 ot'dcl',

I wogld be inclined to hold that the bank should not have that risk forced on it by the Court. However, I aur unablc to sec thal

the bank is in any real jeopardy. The value of the securify held by the bank appears to be well in exçess of thc size ol'its loitn

on the initial application. In his affidavit, Mr. Gibbons of Coopers & Lybrand asserted that thc companies hacl ovcrsta(cd thcir'

cash flow projections, that the value of the inventory could dinrinish if custorners of thc companies looked to âlternate soì.trcLìs

for their product, and that the value ofthe accounts receivable could decrease ifcnstotnet's began to claim set-o1ß against thosc

receivables. On the record before me, these appearto be no more than speculative possibilities. The bank has had acccss to flll

of the co¡.rpanies'financial data on an ongoing basis since the order of Hoolihan J. was urade almost 2 tnouths ago. Nothing

was placed before this Court to suggest that any of the possibilities described above had come to pass.

95 Even allowing for some overestimation by the companies of the value of the security held by the bank, it u,ottlcl altpcar'

that the bank holds security valued at approximately $4 million for a loan that was, as of the hearing of this appeal, about 52,3

r¡illion. The order of Hoolihan J. was to tenninate no later than Novernber 14, 1990. I am not satisfied that the banl< ran anv

real risk of having the amount of the loan exceed the value of the security by that date. It is also r,volth noting that thc oltlcr

gnder appeal provided that any party could apply to terminate the order at any point prior to Novetnbel 14, This plovisiolt

provided further protection for the bank in the event that it wished to urake the case that its loan was at l'isl< becat¡sc ol'lhc

deteriolating value of its secnrity.

96 Even though the chances of a successfi¡l reorganization were not good, I anr satisfied that the benefits flor'ving lì'otrt thc

rnaki¡g of the s. 5 order exceeded the risk inherent in that order. In my view, Hoolihan J. propelly exercisecl his discretion in

directing that a meeting of creditors should be held ptlrsuant to s, 5 of the Act.

VI Did Hoolihan J, Drr in Directing that the Bank and RoyNat Inc. Should be Placed in thc Sarne Class for thc Ptrrpos^c's

of the Act?

97 I agree with Finlayson J.A. that the bank and RoyNat Inc., the two principal çreditors, sliould not have becn placccl ìn tlrc

same class of secured creditors for the purposes of ss. 5 and 6 of the Act, Their interests are not only different, they at'e cr¡r¡roscd.

The classification scher¡e created by Hoolihan J, effectively denied the bank any control ovel any plan ofleolganization,

98 To accord with the principles found in the cases cited by Finlayson J,4,, the secured cleditols slioulcl havc bccr gtoupctl

as follows:

- Class I - The City of Chathaur and the Village of Glencoe

- Class 2 
-The 

Bank of Nova Scotia

- Class 3 - RoyNat Inc., Ontario Development Corporation, and those holding debentules issued by the conrpany on

Angtrst 29 and3l,1990.
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VII D¡d Hoolihan J. Err in Making the Interim Orders He Made?

gg Hoolihan J. made a number of orders designed to control the conduct of all of the parties, pending the creditols'nlcclittg

and the placing of a plan of reorganization before the Court, The first order was tnade on Septeniber I I , 1990, ¿rtlcl lvas to cx¡lirc

on or before October 24, 1990. Subsequent orders varied the teuls of the initial order somelvhat, ancl cxtcndcd its el'l'cctivc

date until November 14,1,990.

100 These orders imposed the following conditions pending the rneeting

(a) all proceedings with respect to the debtor companies should be stayed, including any action by the bank to I'ealizc

on its secnrity;

(b) the bank could not reduce its loan by applying incorning receipts to those debts;

(c) the bank was to be the sole banker for the companies;

(d) the companies could cany on business in the nonnal cottl'se, subject to certain vely specific restrictions;

(e) a licensed trustee was to be appointecl to monitor the business operations of the cort.r¡ranies ancl to rcport to tltc ct'ctlitols

on a regular basis; and

(f) any party could apply to tenninate the interim orders, and the orders wonld be temrinated automatically if tlie companics

defaulted on any of the obligations irnposed on them by the interirn ot'ders,

i 0l The orders placed signif,rcant restrictions on the bank for a 2-month period, but balanced those restrictions with provisions

liniting the debtor companies' activities, and giving the bank ongoing access to up-to-date finaricial infolnlation cotlcet'uitlg

the co¡rpanies. The bank was also at liberty to return to the Court to reqrtest any variation in the inte rim oldcls which charrgcs

in financial circnmstances rnight merit.

102 These orders were made under the wide authorify granted to the cortrt by s. ll of thc Act. l-,W, Ilotrldclr alrcl C.ll.

Morawetz, in Banlcnrptcy Law of Canada,3ded. (Tolonto: Carswell, 1989), at pp.2-102 to 2-103, clescribc thc llttr¡rosc ol

the section:

The legislation is intended to have wide scope and allows a judge to make orders which will effectively maintain tltc statlrs

qgo for a period while the insolvent company attempts to gain the approval of its creditors for a proposed at'langelucnt

which will enable the colnpany to rernain in operation for what is, hopeftllly, the ftlture benefit of both tlte conrpany ancl it

creditors. This aim is facilitated by s. l1 of the Act, which enables the coufi to restrain further proceeclings in any action,

suit or proceeding against the company upon such terms as the court sees fit,

103 A sinrilar sentiment appears in Hongkong Bank oJ'Canada v. Chef Ready Foods Ltd., Gibbs J.4., in cliscussing the sco¡rc

of s. 11, said at p. 7 [unreported, pp, 88-89 B.C.L.R.]:

When a colrpany has recourse to the C.C.A,A. the court is called upon to play a kincl of sttpcrvisoly rolÇ to prlstrt'vc llrc

stafgs quo and to move the process along to the point where a courprourise ol'at'rallgetlìent is appt'ovccl or it is er,idcnt thal

the atter.¡pt is doomed to failure. Obviously tir¡e is critical. Equally obviously, if the attempt at coupt'otttisc or arriìngcnlclìl

is to have any prospect of success, there must be a means of holding the creditors at bay, hence the powers vcsted ill thc

court under s. I l.

104 Si¡rilar views of the scope of the power to rnake interim orders covering the period when reorganization is beirrg

attenrpted are found in Meridian Developments Inc. v. Toronto-Dominion Bank; Meridian Developntents Inc. v. Ntt-L\¡est Ltd',

52 C.B.lì. (N.S.) 109, ll9S4l 5 W.V/.R. 215,32 Alta. L.R. (2d) 150, I I D.L.lì. (4th) 576,53 A.lì. 3e (Q,8.) at I l4-1 l8 [C B.lì.]r

Norcen Energlt Resources Ltd. v. Oakwood Petroleumslld. (t988),72 C.B.R. (N.S.) 1,63 AIta. L.R. (2d).161,91 ,\.1{. Nl
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1990 CarswellOnt 139,1 C,B.R. (3d)101,1 O.R. (3d)289,23 A.C.W.S. (3d)11

(Q.8.) at 12-15 [C.B,R.]; Quinrcne Coat Ltd. v. Nippon Steel Corp., an unreported judgment of Thackray J., released June 18,

1990 fsince reported (1990), 47 B.C.L.R, (2d) 193 (S.C.)], at pp. 5-9 [pp, 196-198 B,C,L,R.]; and B. O'Lealy, "A Revictt' ol

the Companies' Creditors Arrangement Act," at p. 4l '

105 The interim orders made by Hoolihan J. are all within the wide authority created by s, 1l of the Act. The orders wclc

crafted to give the company the opportunity to continue in operation, pending its attempt to reorganize, while at the satne tinre

providing safeguards to the creditors, including the bank, during that same period. I frnd no enor in the interim relief grantecl

by Hoolihan J.

VIII Conclusion

I 06 In the result, I would allow the appeal in part, vacate the order of Hoolihan J, of October 1 8, 1 990, insofar as it put'ports

to settle the class of creditors for the purpose of the Act, and I would substitute an order establishing the three classes t'efet'reti

to in Part VI of these reasons. I would not disturb any of the other orders made by Hoolihan J,

Appeal allov'ccl.
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tl] This motion was brought by Comstock Canada Ltd. ('Comstock'), CCL Reaþ Inc.
('CCL Realty') and CCL Equities Inc. ('CCL Equities", and together with Comstock and CCL
Reaþ, the 'Comstock Group') for an order, inter alia:

(a) continuing Comstock Group's restructwing proceedings under the Companies'

Creditors Awangement Act, R.S.C. 1985, c. C-36 (CCAA'), effective as of Juþ
9,2013;

(b) granting an initial order (the 'Tnitial Order') under the CCAA in respect of the

Cornstock Group;

(c) declaring tha! upon the continuance under the CCAA, the Bankruptcy and
Insolvency lcf, R.S.C. 1985, c. B-3 ('tsIA') proposal provisions shall have no

futher application;

(d) approving the cost reimbwsement agreement entered into by Comstock and Rio

Tinto Alcan Inc. ('R.io Tinto');

(e) approving the Commitrnent Letter (defined below) and the granting of the DIP
Lender's Charge (defined below) and coresponding priority in favour of Bank of
Montreal ('tsMO'); and

(Ð discharging PricewaterhouseCoopers Inc. ('?wC?) in its capacity as interim

receiver (in such capacÎty, the 'Interim Receiver') of Comstock.

12] At the conclusion of argument, the motion was granted, with reasons to follow. These

are those reasons.

Background

t3] Established in 1904, Comstock is one of Canada's largest multi-discþlined contractors,

currentþ employing over 1,000 unionized and non-unioniæd tradespeople and 80 salarþd

employees across Canada. For over 100 years, Comstock has proviCed a broad capabiþ in the

completion of large-scale electrical and mechanical contracts to the planning directing and

execution of muhi-trade, multi.million dollar commercial, industrial, institutional, automotive,

nuclear, oil and gâs, overhead and underground, and structural steel assignments. Recent

projects include work for Enbridge Pipelines Incorporated, Shell Canada Limited, Petro Canada,

Imperial Oil, Ontario Power Generatior¡ Bruce Nuclear Power, Ford Motor Company, Chrysler

Canada Inc., Winnþeg Aþort Aúhorþ Inc. and Cadillac Fairview Corporation. In 2012,
Comstock provided services to 130 customers and had several recurring customers.

t4] Comstock experienced ftrancial challenges necessitating a restructuring of the company.

While Comstock continues to enjoy a strong market reputatior¡ Comstock's business has

experienced liquidify challenges, cost overruris and litþation costs that have imperilled the

Comstock Group's bminess.
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t5] Comstock's counsel submits that any serious disruption to Comstock's abilþ to provide

core services would imperil the viabilþ of various projects and have negative effects cascading

throughout the trades, subtrades and local economies of these projects. As a result, Comstock's
senior management believes that it is imperative to restructure the Comstock Group as soon as

reasonabþ possible with a focus on avoiding disruption to Comstock's operations.

t6l The Comstock Group seeks the Initiat Order, at this time, to protect its business and

preserve its value while it seeks to complete its restructuring.

l7l Comstock is a privateþ-held corporation incorporated pursuant to the Business

Corporations Act (Ontario), R.S.O. 1990, c. B.16 ('OBCA'), with headquarters located in
Burlin$orL Ontario and a westem office located in EdmontorU Alberta. Comstock maintains

additional regional åcilities in Ontario, Manitoba, Aherta and British Columbia.

lSl Comstock and CCL Reaþ, a real estate holding company which holds all of the

Comstock Group's real property, are the direct and wholþ-owned subsidiaries of CCL Equities -
a holding company incorporated pursuant to the OBCA with headquafters located in Burlingtoq

Ontario.

t9] In 2011, a nnnagement buyout was executed in respect of Comstock. Prior to this time,

Comstock was a whoþ-owned subsi,Ciary of a U.S. publicly-traded company.

Comstock Debt and Lænder Security

[10] Pursu,ant to a credit agreement dated Juþ 29, 2011 (the 'Credit Agreement') among

Comstock, as borrower, CCL Equities Inc., CCL Reaþ Inc.,3072454 Nova Scotia Company, as

guarantors (collectiveþ, the 'Guarantors') and BMO, as lender, BMO made available to
Comstock a credit ñcility up to a maximum aggregate amount of $29,200,000 (the 'Credit
Facility" or the 'I-oart').

lll] Comstock's indebtedness under the Credit Agreement is secured by a general security

agreement in frvour of BMO; an assignment of insurance policies of Comstock and the

Guarantors; an assignment, posþonement, and subordination of shareholder loans; guarantees

from each of the Guarantors; and mortgages over all of the real property owned by Comstock

and CCL Reaþ (collectively, the 'T-ender's Securify').

ll2l A number of entiti,es, including CBSC Capital Inc., Transportation Lease Systems lnc.,

ATCO Structures and Logistics Ltd., Leavitt Machinery General Parbrership, Ahruck
International Truck Centres, lntegrated Distribution Systems LP ola Wajax Equþment, RCAP
Leasing Inc., Horizon North Camp & Catering Inc., also have registered a security interest in

respect of certain of Comstock's equþment and vehicles.

t13] According to Comstock's trade accounts payable records, Comstock owed approximateþ

$47 million of unsecured trade debt to approximately 830 vendors as of June 27,2013.
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[4] As of July 9, 2013, Comstock ls not in anears in respect of payroll. Payroll obligations

of the previous week had been ftnded tluough an Interim Receiver's Borowing Charge, which

was subject of an endorsement reported at Comstock Canada Ltd. (Re),2013 ONSC 4700.

tl5l Comstock had payroll of $1.5 million due on Thursday, Juþ 11,2013, pertraining to the

contracted project in Kitimat, British Columbia. The mechanics enabling this payroll to be met

were arfhorized by the Initial Order.

Comstock's Financial Position

t16] Copies of the consolidated and unaudited balance sheet and income statement of the

Comstock Group as at December 31, 2012, and all other audited and unaudited fnancial

statements prepared in the year prior to 2013 (collectiveþ, the 'Financial Statements'), are

atlached to the confidential supplement (the 'Confidential Supplemenf) to the Report of PwC in
its capacþ as proposal trustee and prospective CCAA monitor of the Comstock Group.

llTl As at December 31, 2012, the Comstock Group had assets with book value of
approxinmtely $l12million, with corresponding liabilities of $103.4million.

t18] Comstock has initiated several ongoing litþation claims against various entities, with a

total claim ñce amount in excess of $120 million. Comstock has been named as defendant in

litigation chims, with a åce amount in excess of $110 million.

t19] The Comstock Group previousþ e4joyed financial prosperity due to sust¿ined contracts

throughorf Canada in respect of various significant engagements. However, counsel advises that

Comstock's recent declining economic fortunes have resuhed in increasingþ severe financial

losses, lQuidify challenges, cost ovemuns and litigation costs imperilling the Comstock Group's

business.

t20] On June 27,2013, counsel advises that Chrysler Canada locked orrt Comstock from the

perforrnance of its contract at åcilities in Ontario and, on July 2, 2013, threatened to terminate

all existing contracts and purchase orders with Comstock. On Juþ 3, 2013, Chrysler Catnda
issued a formal notice of contract termination to Comstock.

l2ll On Juþ 5, 2013, Travellers Insurance Company of Canada provided Comstock with
notices of terminatior¡ to beefective in 30 days, in respect of certain contracts.

122) During the week of Juþ l, 2013, TLS Fleet Management notified Comstock that no

ftrther purchases would be ar¡thorized in respect of vehicle leases, service and rnaintenance, and

management fees, unless Comstock paid outstanding amounts and provided a securily deposit.

l23l Certain entities have registered lþn claims against Comstock in respect of labour and

material allegedly supplied in relation to Enbridge Pþelines (Athabasca) Inc. in Calgary.
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Restructuring and Refinancing Effofts

I24l In February 2013, the Comstock Group engaged Deloitte & Touche Corporate Finance

Canada Inc. ('Deloitte') to conduct a market solicitation process with a view to attracting equty
investors and/or purchasers of Comstock. Under this market solicitation process, the Comstock

Group did not receive any letters of intention.

l25l Comstock's Counsel advised that the Comstock Group's management believes that, in
view of cost overruns and the Comstock Group's liabilities, a number of potential purchasers

would not submit letters of intention absent the protections afforded by a restructuring vehicle

such as the CCAA or BlA.

Filing of Notices of Intention to Make a Prcposal

126l Comstock's counsel advised that in response to Chrysler Canada's lockout and, as a

result of unsuccessfif negotiations with a potential bridge financer, Comstock's Board of
Directors determined that the Comstock Group had no other readiþ available options but to file
Notices of Intention to Make a Proposal (the "lrtrOl') pursuant to section 50.4(l) of the BIA on

June 28, 2013 (the 'îtrOI Proceedings') in order to preserve the status quo and prepare for a
CCAA restruchring.

l27l On Juþ 3, 2013,I issued an order appointing PwC as Interim Receiver for the limited and

specific purpose of ensuring Comstock's payroll was fimded by Juþ 4, 2013 and granting the

lnterim Receiver a priority charge, including in priority to construction lien and trust claimants,

pursuant to the Interim Receiver's Bonowing Charge under the order.

Anticipated Restructuring

t28] Comstock anticþates conducting a sales and investor solicitation process (the "SISP') to
be administered by the nronitor. Comstock and the monitor have advised that they will report

back to court once the SISP has been firlly developed.

l29l In order to avoid disruption to the ongoing operations of one of Cornstock's major

customers, Rio Tinto, and to minimize enhanced safety risks that would be incuned in the event

of such a disruptior¡ Rio Tinto ageed to a cost reimbursement agreement with Comstock in

order to ensure that the project continues in an unintenupted Íanner. In additioq Rio Tinto and

BMO agreed to a cost sharing mechanic which would see Rio Tinto cover portions of the costs

for overhead, infrastructure and administrative costs from which they believe they will benefit in
relation to the Rio Tinto contracts and their related projects. The material terms of the cost

reimbursement agreement are set out at paragraph 6l of Jeftey Birkbeck's affidavit.

t30] The Comstock Group has secured a commitment for Debtor-In-Possession ('DIP')
financing ('DIP Financing') from BMO (in such capacity, the 'DIP Lender') in the amount of
$7,800,000 under the terms of a DIP Commitment Letter dated Juþ 9, 2013 (the'DIP Loan'),
pursuant to which the DIP Financing will provide the Comstock Group with sufficient liquidity
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to implement its initial restructuring initiatives pursuant to the CCAA and to continue with its

core profitable projects during its restructuring.

t31l The DIP Financing conditions include a priority charge in frvour of BMO in its capacity

as DIP Lender, in priority to all other charges save and except the administration charge, and in

priority to all present construction lien and trust claims, save and except in relation to those

construction liens and trust claims arising in respect of the specific contracts and projects to
which the DIP Loan is advanced following the date of such contract-specific and project-specific

advances.

l32l The proposed DIP Financing contemplates that the DIP Lender will be granted a court-

ordered priorþ charge (the 'DIP Lender's Charge'), which is intended to rank in priorþ to all

other charges save and except the administrative charge and will not appþ to any holdbacks

owing in respect ofthe Rio Tinto Kitimat, Britlsh Columbia project.

t33] Comstock's counsel advises that the DIP Financing is essential to the Comstock Group's

restructuring and the maintenance of a substantial portion of the Comstock Group's large-scale

construction project.

t34] The Comstock Group's counsel submiS that the Comstock Group will not be abþ to

obtain ahernative financing and maintain its operations without DIP Financing and, as sucll

submits that court approval of the DIP Financing including the DIP Credit Agreement and the

DIP Lender's Charge, is necessary and in the best interests of the Comstock Group and its
stakeholders.

t35l The l3-week cash flow forecast that was filed projects that, subject to obtaining DIP

Financing Comstock Group will have sufficient cash to fund its projected operating costs during

this period. In the absence of the liquidify provided by the proposed DIP Financing counsel

submits that the Comstock Group would be unable to meet its obligations as they come due or

continue as a going concem and, accordingly, is insolvent.

Continuation Under the CCAA

t36l Continuations of BIA Part III proposal proceedings under the CCAA are governed by

section 11.6(a) ofthe CCAAwhich provides:

1 1.6 Notwithst¿nding the Bankruptcy and Irsolvency Act,

(a) proceedings commenced under Part III of the Bankruptcy and Insolvency

Act may be t¿ken up and continued r¡nder this Act onþ if a proposal within the

meaning ofthe Bankruptcy and Insohency Act has not been filed under that Part.

t37l Comstock, CCL Reaþ and CCL Equities have not filed a proposal under the BIA. I am

satisfied that each member of the Comstock Group has satisfied the statutory condition

prescribed by section I 1.6(a) of the CCAA
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t38l I am also satisfied that the evidence filed by the Comstock Group supports a finding that

continuation under the CCAA to permit stabilization of Comstock's projects and to enable a

going concem sale of Comstock's business and assets is consistent with the purposes of the

CCAA. Counsel submits, and I accept, that such stability and continuation of contracts afforded

by a continuation under the CCAA would set the conditions for maximizing recovery for the

senior secured creditor, preserve employment for many of the 1,000 independent contractors, and

maintain the local economies that are highþ integrated into the projects which Comstock

services. Further, avoidance of the social and economic losses which would result from the

liquidation and the maximization of value would be best achieved outside of bankruptcy.

t39] I am also satisfied that continuation under the CCAA is consistent with the jurisprudence

on this issue. In arriving at this conclusion, I have considered the following cases: Hemosol

Corp. (Re),34 B.L.R. (4tÐ 113,36 C.B.R. (5tÐ 286, (Ont. S.C.J.); (Re) Clothingfor Modern

Times,20l I ONSC 7522; Century Services Inc. v. Canada (Attorney General),2010 SCC 60; Re

Stelco Inc. Q004\ 6 C.B.R. (5tÐ 316 (Ont. S.C.J.); and Re Nortel Networks Corp.,55 C.B.R.

(sth) 229 (ont. S.C.J.).

t40l Comstock Group has also complied with section 10.2 of the CCAA insoår as the

required cash flow statements have been filed.

t41l I am satisfied the record establishes that each entþ within the Comstock Group is a

'bompany'' within the meaning of the CCAA, and that each entity of the Comstock Group is a

debtor company within the meaning of the definition of "debtor company'' as they are each

insolvent and have each committed an act of bankruptcy in filing their respective NOIs.

I42] I am also satisfied that the Comstock Group meets the traditional test for insolvency

@IA, section 2) and the expanded test for insohency based on a looming liquidþ condition (see

Re Stelco Inc. (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J.); leave to appeal to C.A. refi.rsed, 120041

O.J. No. 1903; leave to appeal to SCC refirsed, 120041S.C.C.A. No. 336 fStelcol). In aniving at

this conclusion in respect of the expanded test for insohency, I have taken into account that there

has been a decline in Comstock's financial performance due to cost overuns and litþation

claims; Comstock Group has been unabþ to meet its covenants under the Credit Agreement and

is in defauft under the Credit Facilify; Comstock Group was not able to obøin additional or

alternative financing outside of a court-ordered or statutory mandated process; there is no

reasonable expectation that Cornstock Group, in the near tenrL will be able to generate suffcient

cash flow to support its existing debt obligations; and the cash flow forecast indicates that

without additional funding the Comstock Group will exhaust its available cash resources and

will, thus, be unable to meet its obligations as they become due.

t43] I am satisfied that it is both necessary and appropriate to grant relief to Comstock under

the CCAA. A stay of proceedings is appropriate in order to preserve the status quo and enable

the Comstock Group to pursue and implement a rationalization of its business.

l44l The Comstock Group's counsel submits that certain suppliers to the Comstock Group are

critical to its operations and that they must be paid in the ordinary course in order to avoid
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disruption to its operations during the CCAA proceedings. Failure to pay these suppliers would

likely resuh in them discontinuing critical ongoing services, which could uhimateþ put

customer, supplier or Comstock's own personnel at risk on the job site. Accordingly, Comstock

seeks aúhorlzøtion in the Initial Order to pay obligations owing to its suppliers, regardless of
whether such obligations arise before or after the commencement of the CCAA proceedings, if in

the opinion of Comstock and with the consent of the monitor, the supplier is critical to the

business and ongoing operations.

[45] I am satisfied that thls request is appropriate in the circumstances and it is to be included

in the Initial Order.

Priority Charges

146l Comstock Group seeks approval of cert¿in court-ordered charges over its assets relating

to its administrative costs, interim financing and the indemnification of its sole director and

offcer. The Initial Order contemplates that the Administration Charge, the DIP Charge, and the

Director's Charge will rank in priorþ to all other present and fttwe secwily interests, trusts,

liens, construction liens, trust claims, charges and encumbrances, claims of secured creditors,

statutory or otherwise, in frvour of any person.

t47l The Administration Charge is contemplated to be in the amount of $1 million. The

authority to grant such a charge is contained in section 11.52 of the CCAA. The list of factors to

consider in approving an administration charge include:

(a) the siæ and complexity ofthe business being restructured;

(b) the proposed role of the beneficiaries ofthe charge;

(c) whether there ls unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be åir and reasonable;

(e) the position ofthe secured creditors lkeþ to be affected by the charge; and

(Ð the position ofthe monitor.

SeeR¿ Timminco Ltd.,2012 ONSC 106.

t48] Having reviewed the record and considered the foregoing I am satisfied that the

Administration Charge, with the requested priority r4nking is warranted and necessary and the

same is granted in the amount of $1 million.

l49l Section 11.52(l) of the CCAA provides that the court may make such an order on notice

to the secured creditors who are lkeþ to be affected by the securily. Notification of this motion
has not been provided to all secured creditors and, accordingly, this issue is to be revisited on the

comeback hearing.
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t50l Comstock Group also seeks approval of the DIP Commitment lætter providing the DIP

LoJn of up to $7,800,000 to be secured by a charge over the assets of the Comstock Group. The

DIP Lender's Charge is to be subordinate in priorþ to the Administration Charge.

t51l The authorþ to grant a DIP financing charge is contained in section ll.2 of the CCAA.

The frctors to be considered are set oú in section ll.2(4) the CCAA.

l52l Counsel submits that the following åctors support the granting of the DIP Lender's

Charge, many ofwhich incorporate the considerations enumerated in section ll.2(4):

(a) the cash flow forecast indicates Comstock will require additional bonowing;

(b) Comstock cannot obtain alternative new financing without new liquidity and a

reduction of its significant indebtedness;

(c) the proposed DIP Lenders have indicated that they will not provide the DIP l¡an
if the DIP Lender's Charge is not approved;

(d) the DIP Loan is essential to the initiation ofthe restructuring;

(e) the Comstock business is intended to continue to operate on a going concem basis

during the CCAA proceedings under the direction of rnanagement with the assistance of
advisors and the monitor;

(f) the DIP Credit Agreement and the DIP Lender's Charge are necessary and in the

best interests ofthe Comstock Group and its stakeholders; and

(g) the proposed monitor is supportive of the DIP Loan and the DIP Lender's Charge.

t53] I am satisfied, having considered the foregoing ñctors, that the granting of a super-

priorþ for DIP Financing is both necessary and appropriate in these circumstances.

t54] It is also necessary to consider the specific request for the creation of a super-priorþ in

respect of a DIP Charge over construction lien clainnnts and various trust claimants. This issue

was addressed at paragrapls 120-138 ofthe Comstock ñctum which reads:

120. Granting the Initial Order substantiaþ in the form sought is consistent

with the purpose of the CCAA, the leading jurisprudence with respect to priority,

and is åir and reasonable to all affected parties under these exigent and urgent

circumstances. Over 1,000 jobs are at stake, the progress of major infrastructure

projects with national importance is in the balance, the safety of workers is in

jeopardy, and the relevant local economies are reþing upon the proper application

of the CCAA's overriding purpose to effect a constructive solution in order to
achieve a position way forward for all stakeholders.
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l2l. In the event the DIP Charge, and the proposed priority thereof is not
authorized by this Honourable Court in the urgent and precarious circumstances

confionting the Comstock Group and its stakeholders, the overriding purpose of
the CCAA would be frustrated. The CCAA must atways be read in light of the

CCAA's overriding purpose - the provision of a constructive solution for all

stakeholders and the avoidance of the devastating effects of bankruptcy or
creditor initiated termination ofbusiness operations.

122. In the recent Supreme Court decision Sun Indalex Finance, LLC v. United
Steelworkers, Chief Justice Mclachlin addressed the overarching purpose of the

CCAA as being the provision of a constructive soh¡tion for all stakeholders and

the avoidance of the devastating effects of bankruptcy or creditor initiated

termination of business operations:

"lllt is imnortant to remember that the Durbose of CCAA
proceedings is not to disadvantase creditors but rather to trv to
provide a solution for all stakeholders when a

company has become insolvent. As my colleague, Deschamps J

observed n Century Services, at para. 15:

...the purpose of the CCAA... is to permit the

debtor to continue to carry on business and, where

possible, avoid the social and economic costs of
liquidating its assets.

In the same decisiory at para. 59, Deschamps J. also quoted with

approval the following passage from the reasons of Doherty J.A. in

Elan Corp. v. Comiskey, (1990), 41 O.A.C. 282, at para. 57

(dissenting):

The legislation is remedial in the sense in that it
provides a means whereby the social and

economic effects of or creditor initiated

termination of oneoing onerations can be

avoided while a sunervised attemnt to

reoreanize the financial aftirs of the debtor
companv is made." [Emphasis added]

Sun Indalex Finance, LLC v. United Steelworkers ("Indalex"),2013 SCC 7 at

para.205.

123. Parliament has granted the Court powers under the CCAA to preserve the

status quo n order to enable a company to restructure its aftirs and to permit

time for a plan of compromise to be prepared, filed, and considered by creditors.

Section 1 1.2 of the CCAA establishes the provision of a super priority for DIP
ftrancing as a mechanism for accomplishing this goal.
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124. The Ontario Legislature has created a statúory trust as a mechanism for
accomplishing purpose of the Construction Lien Act (the 'CLA'). In Baltimore
Aircoil of Canada Inc. v. ESD Industries Inc., Justice Wilkins summarized the
purpose and intent of the trust provisions of the CLA:

'[31] The Construction Lien Act is a specific piece of legislation
desþed to remedy and rectifr problems in the construction
industry in Ontario. Section 8 creates trusts in respect of moneys

in the hands of described persons under subsections 8(l)(a) and

(b).

[36] The purpose and intent of the trust provisions of the Act ls to
impose the provisions of a trust on money owing or received, on
account of a contract or sub-contract, which ls for the benefit of the
sub-contractors or other tradespeople who supplied services and

materials to a job site. The legislation is clearþ remedial in its

effect. The legislation is clearþ intended to rectify a circumstance

in which persons who provide material and services to a job site,

might find that money which was due to them in payment, has

been rsed for other purposes."

Baltimore Aircoil of Canada Inc. v. ESD Industries Inc., 2002 Cañ-II 49492
(ONSC) at paras. 31,36.

125. The Supreme Court of Canada's 2013 decision in Indalex is instructive

when the Court is åced with a request for the creation of a super priority in
respect of a DIP charge in Êvour of a DIP lender over a deemed trust.

126. In Indalex, the Supreme Court dealt with whether the priorþ established

under s. ll.2 of the CCAA had priorþ over a deemed hust established
provinciaþ under s. 57(3) of The Pension Benefits lcr RSO 1990, c. P-8. The

Court unanimously agreed with the reasons of Deschamps J., who reasoned that:

'T58] ln the instant case, the CCAA iudse. in authorizinq the DIP
charse.... did consider frctors that were relevant to the remedial

obiective of the CCAA and found that Indalex had in fact
demonstrated that the CCAA's purpose would be fiustrated
withorf the DIP charse. It will be heþfuI to quote the reasons he

gave on April 17, 2009 n authorizing the DIP charge ((2009), 52

c.B.R. (sth) 61):

(a) the Applicants are in need of the additional
financing in order to support operations during the

period of a going concem restructuring:
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(b) there is a benefit to the breathing space that
would be afforded by the DIP Financing that will
permit the Applicants to identifr a going concern
solution;

(c) there is no other altemative available to the

Applicants for a going concern solution;

(Ð the benefit to stakeholders and creditors of
the DIP Financing outweiglrs any potentbl prejudice

to unsecured creditors that may arise as a resuh of
the granting of super-priority secured financing

against the assets of the Applicants;

(h) the balancing of the prejudice weighs in

åvour ofthe approval ofthe DIP Financing.

[59] Given that there was no ahernative for a going-concem

sohrtiorL it ls difficult to accept the Court of Appeal's sweeping

intimation that the DIP lenders would have accepted that their
claim ranked below claims resulting from the deemed trust. There

is no evidence in the record that gives credence to this suggestion.

Not onþ is it conhadicted by the CCAA judge's fudings of ñct
bú case afrer case has shown that 'the primins of the DIP frcilitv
is a kev aspect of the debtor's abililv to attempt a workoú" (J. P.

Sarra, Rescue! The Companies' Creditors Arrangement Act Q007),
at p. 97). The harsh realþ is that lending is govemed by the

commercial imperatives of the lenders, not by the interests of the
plan rnembers or the policy considerations that lead provincial

governments to legislate in favow of pension ftnd beneficiaries.

The reasons eiven bv Morawet J. in resnonse to the first attemnt

the Executive Plan' une 1

2009. are instructive. He indicated that anv uncertaintv as to
whether the lenders would withhold advances or whether thev

would have prioritv if advances were made did 'hot represent a
m absence of

alternative. the relief sousht 'hecessarv and anoronriate".
2009 CanLII37906 (ON SC), (2009 CanLII 37906, at paras. 7 and

8).

[60] In this case. comoliance with the nrovincial law necessarilv
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hand, s. 30(7) of the PPSA required a part ofthe proceeds fromthe
sale related to assets described in the provincial statrfe to be paid

to the plan's administrator before other secured creditors were
paid. On the other hand, the Amended Initial Order provided that

the DIP charge ranked in priorþ to "all other securþ interests,

trusts, liens, charges and encumbrances, statrfory or otherwise"
(para. 45). Granting priorfu to the DIP lenders subordinates the

claims of other stakeholders, includine the Plan Mcmbqs- Ihis
court-ordered prioritv based on the CCAA has the same effect as a
cfqfirfnn¡ nrinrifrr The federal and ^r^.ri-^iol la.trc arp innnncicfcnf

as thev qive rise to differenL and conflictins. orders of prioritv. As
a result of the application of the doctrine of federal paramountcv.

the DIP charge supersedes the deemed trust.

Indalex, at paras. 58-60, concurred with by MclachlirL C.J. at para. 242 and

Lebel J. atpara.265.

I27. The Supreme Court's approach n Indalex ls both the correct resolution of
the priority issue on the grounds of pararnountcy in circumstances where, but for
the granting of priority over a statrfory deemed trust in âvour of the DIP lender,

the DIP financing would not be advanced and the distressed company and its
stakeholders would see the immediate hah to the restructuring. It is also the
practical approach and nnnifestation of the CCAA's overriding purpose placed

into reaþ.

128. The current case before the Court is analogous to Indalex in many

respects:

(a) Comstock is in need of the additional financing in order to support
operations during the period of a going concem restructuring;

(b) No creditor will advance fi.nds to Comstock without the priming of the

DIP ñcility;

(c) there is a benefit to the breathing space that would be afforded by the DIP
ñcility that will permit Comstock to identify a going concern solution;

(d) there is no other ahernative available to Comstock for a going concem
sohfion;

(e) the benefit to stakeholders and creditors of the DIP åciliry outweighs any
potential prejudice to unsecured creditors, secured creditors, and potential trust

beneficiaries that may arise as a result of the granting of super-prioriry secured

ftrancing against the assets ofthe Comstock Group;
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(f) the balancing of the prejudice weighs in åvour of the approval of the DIP
Financing;

(g) a deemed trust arises as a result of a provincial statrfe; and

(h) the federal and provincial laws are inconsistent as they give rise to
diferent, and conflicting priority.

129. The åilure to continue Comstock as a going concem will resuh in

substantial costs to all parties contracting with Comstock. The transition alone

will require parties to, inter alia: (a) re-bid on proposals; (b) negotiate new union

agreements; (c) endure significant business interruption and resumption costs; (d)

risk the viabilify of projects; (e) significantþ disrupt local economies and those

connected to them; and (f) place the safety at workers at risk.

130. This case is also similar To Indalex, as there has not been the opportunþ
to provide notice to all affected parties. Comstock proposes that substihfed

service is a reasonable solution to the problem of providing notice in time-

constrained circumstances.

131. In Royal Oaks Mines Inc. Re, Justice Blair, as he then was, catrtioned

against the priming of DIP financing where there had not been notice to affected

parties. However, Justice Blair allowed that a super priority could be granted as a

means to effect 'fuhat is reasonabþ necessary to meet the debtor company's

wgent needs over the sorting-out period".

Royal Oak Mines Inc., Re,1999 Cat:J.,lI 14840 atpara.24.

132. In urgent CCAA filings where time compression and logistical constraints

result in the limited or non-notification of certain secured creditors on the initial

CCAA applicatio4 the desire to balance a distressed company's requirement to

obtain vital and time-sensitive financing with the protection of other creditors'

rights is put to ttre test. The custonnry comeback provisions in the Initial order is

an appropriate protection afforded to such secured creditors in circumstances

where delay of Court intervention would result in the imminent (or in the case of
Comstock, immediate) exptry ofthe company's enterprise.

133. In such circumstances, it is open to secured creditors to seek to review

such Court ordering of priorities and parties e4joying such priority in view of
their advancement of ftnds pursuant to such Court-ordered charges may have to

ensure such a review and ftrther justfy the continued operation of such priority
later in the restructuring proceeding. This is a fair and practical result in urgent

circumstances. Credit and priority should be giver¡ at least initiaþ in such

exigent circumstances to the '?nan in the arena" in the commercial conception of
the Rooseveftian ethos - the DIP lender who advances ftnds in the face of limited
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notice to interested parties with a view to preventing the otherwise certain peril of
a company in distress.

134. The inherent tension that arises between the prescribed notice
requirements and the rush tq the Court house steps in pan-Canadian CCAA
applications ls further ameliorated in situations where the secured creditors not
receiving notice would not lkely be afected when considered against the

backdrop of the practical realitíos of restructuring scenarios and the altematives to
permitting the priming charge in åvour of a DIP lender. In the current
proceeding the entities who have registered security interests in the Comstock
Group appear to be equþment and vehicle lessors. In a shut-down scenario, their
interests would be not likeþ be [sic] afected differentþ given that the receivables
in such a case would not likeþ be collected to satisfi such interests.

135. Given the existent circumstances confronting Comstock and its

stakeholders, and the large number of affected parties, it is necessary that the DIP
loan be given the priorþ sought in order to allow Comstock to meet its urgent
needs during the sorting out period.

136. The Proposal Trustee is of the view that the anticþated DIP Faciþ
represents the onþ alternative available to the Comstock Group to ensure the
continuation of operations. Furthermore, the Proposal Trustee is of the view that
the costs associated with the DIP Facility, interest expense, permilted fees and
expenses, and ûcility fees are commercially reasonable.

137. The Proposal Trustee is supportive of the Comstock Group's efforts to
obtain the DIP financing so as to avoid liquidation and provide time to attempt to
implement a restructuring and going concem sale. Without access to financing

under the DIP Faciþ, the Comstock Group will ñce an immediate liquidity
crisis and would have to cease operations.

138. The purpose of the CCAA, the application of paramountcy in relation to
the taking of prioriry of DIP ñcilitþs over provincial deemed trusts, and the
commercial realities of this case all militate in frvour of the proposed priorþ of
the DIP Loan as set out in the proposal Initial Order.

t55l This reasoning is applicable in this case and supports the conclusion that the DIP Charge
is to have priorþ over consffuction lien claims and various trust claims. I accept the statements

made at paragraph 128 of counsel's åctum set out above. In my view, the Comstock Group is

unlikety to survive withorf DIP Financing supported by the super priority DIP Charge, which is

granted.

[56] Comstock Group also seeks a charge in the amount of $4.6 million over the assets of the
Applicants (the 'Director's Charge') to indemni$, the sole director of the Comstock Group in

respect of liabilities he rnay incur in his capacity as a director and offcer of the Comstock
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Group. The Director's Charge is to be subordinate to the Administration Charge and the DIP
Lender's Charge.

l57l The authority to grant such acharge is set out in section 11.51 ofthe CCAA.

[58] I am satisfied that granting the Director's Charge, with the requested priority ranking, is

waranted and necessary in the circumstances and is granted in the amormt of $4.6 million.

Agata I note that section 11.51 requires notice to secured creditors who are likeþto be affected

by the security or charge. Not all secured creditors have been notified and, accordingly, this

issue is to be revisited at the comeback hearing.

Substituted Service

[59] Counsel advises that, in view of the extensive number of potentiaþ interested parties,

including contractors, subcontractors and tradespeople, the Comstock Group is of the view that

notice of the effect of the proposed DIP Charge on one occasion in the The Globe and Mail
(National Edition) and the Daiþ Commercial News, Ontario's onþ daiþ construction news

newspaper, in a court-approved örnL is reasonably likely to bring this application to the

attention of contractors and subcontractors that may be affected. I accept this argument and

arfhorize substitrfed service in the suggested manner.

Sealing of Documents

[60] Comstock's counsel requested that the Confidential Supplement be sealed in order to
protect against the disclosr¡re of sensitive and confidential financial information to third parties,

the disclosure of whicl¡ it is submitted, could adverseþ affect the Comstock Group and is
stakeholders. The 'Confidential Supplement - Financial Statements" is documented as Exhibit J

to the affidavit of Mr. Birkbeck swom on Juþ 9, 2013; paragraph 26 of the Birkbeck Affdavit
refers to Financial Statements that will be provided to the court at the retum of the motion, and

paragraph 43 of the Birkbeck Affidavit requests that Confidential Exhibit 'T" be sealed from the

public record in its entirety.

[61] ln my view, having considered section l37Q) of the Courts of Justice,4cl, R.S.O. 1990,

c. C-43 and the governing jurisprudence n Sierra Club of Canada v. Canada (Minister of
Finance),2002 SCC 4I lSierra Club),I am satisfied that the sealing order should be granted and

the confidential material is to be sealed.

Discharge of the Interim Receiver

162l On Juþ 4, 2013, Comstock required $1.5 million in order to meet its payroll and

independent contractor obligations. On Juþ 3, 2013, Comstock brought a motion seeking an

order al¡thorizing BMO to make an immediate advance on a priority basis in order to permit

Comstock to f¡nd its payroll and independent contractor obligations. The motion was granted

and on Juþ 3, 2013, an order was issued appointing PwC as Interim Receiver for the limited and

specific pul'pose of ensuring Comstock's payoll was f,rnded by Juþ 4, 2013 and granting the
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Interim Receiver a priority charge, including in priority to construction lien and trust claimants,
pursuant to the Interim Receiver's Bonowing Charge under the order.

[63] The Interim Receiver has now discharged its duties in connection with its limited purpose

appointrnent and I am satisfied that it is appropriate and reasonable for the interim receivershþ
proceedings to be terminated and to discharge the Interim Receiver. In making this order, I
recognize that the contemplated DIP financing will be used, in part, to repay the Interim
Receiver's borrowings to BMO, leaving no further purpose for the interim receivership

proceedings. The fees and disbursements of the Interim Receiver and its counsel can roll over in

to the Administration Charge and be approved as part of the monitor's fee approvals inside the

CCAA proceedings.

Disposition

164l In the result, the motion is granted. Two orders have been signed; nameþ the Initial

Order under the CCAA, which recognizes a continuation of the restructuring proceedings under

the CCAA, and an order discharging PwC in its capacity as Interim Receiver of Comstock.

[65] A comeback hearing as provided for in paragraph 61 of the Initial Order, is scheduled for
Friday, Jufy 19,2013.

MoraweE J

Date: Juþ 16,2013
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New Quebec Raglan Mines Ltd. v. Blok-Andersen (1993),9 B.L.R. (2d) 93,1993 CarswellOnt 173 (Ont. Gen. Div

[Commercial List]) - referred to

Nova Metal Products Inc. v. Comiskey (Trustee ofl (1990), I C.B.R. (3d) 101, (sub nom. Elan Corp. v. Comßkey) 7

O.R. (3d) 289, (sub nom. Elan Corp. v. Comiskey) 41 O.A.C. 282,1990 CarswellOnt 139 (Ont. C.A.) - considered

Olympia & York Developments Ltd. (Trustee ofl v. Olympia & York Realty Corp. (2001),2001 CarswellO¡t2954,

l6 B.L.R. (3d)74,28 C.B.R. (4th)294 (Ont. S.C.J. [Commercial List]) - considered

Olympia & York Developments Ltd. (Trustee ofl v. Olympia & York Realty Corp. (2003),2003 CarswellOnt 5210,

46 C.B.R. (4th) 313, (sub nom. Olympia & York Developments Ltd. (Banlcrupt) v. Olympía & York Realty Corp.) 180

O.A.C. 158 (Ont. C.A.) - considered

Optical Recording Laboratories Inc., Re (1990), 2 C.B.R. (3d) 64, 75 D.L.R. (4th) 747, 42 O.^.C.321, (sub nom.

Optical Recording Laboratories Inc. v. Digital Recording Corp.) I O.R. (3d) 131, 1990 CarswellOnt 143 (Ont. C.A.)

- 
¡sfs¡¡gd 16

Pacific Mobile Corp., Re (1979),32 C.B.R. (N.S.) 209, I979 CarswellQue 76 (C.S. Que.) - referred to

Pl4lA Corp. v. Gemini Group Automated Distribution Systems Inc. (1993), 103 D.L.R. (4th) 609, 49 C.P.R. (3d) 456,

64 O.A.C. 274,15 O.R. (3d) 730, l0 B.L.R. (2d) 109, 1993 CarswellOnt 149 (Ont. C.A.) - considered

PIIA Corp. v. Gemini Group Automated Distribution Systems Inc. (1993),49 C.P.R. (3d) ix, l0 B.L.R. (2d)244

(note), 104 D.L.R. (4th) vii, 68 O.A.C. 21 (note), 164 N.R. 78 (note), l6 O.R. (3d) xvi (S.C.C.) - referred to

R. v. Proulx (2000), [2000] 4 W.W.R. 21,2000 SCC 5, 2000 CarswellMan 32, 2000 CarswellMan 33, 140 C.C.C.

(3d) 449,30 C.R. (sth) l, 182 D.L.R. (4th) 1, 249 N.R. 201,49 M.V.R. (3d) 163, [2000] 1 S.C.R. 61, 142 Man. R.

(2d) l6l, 212W.^.C. 161 (S.C.C.) - referred to
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Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312, 86 D.L.R. (4th) 621, I99l
CarswellOnt 220 (Ont. Gen. Div.) - considered

Standard Trustco Ltd. (Trustee ofl v, Standard Trust Co. (1993), 13 O.R. (3d)7,21 C.B.R. (3d) 25,1993 CarswellOnt

219 (Ont. Gen. Div.) - considered

TDM Software Systems Inc., Re (1986), 60 C.B.R. (N.S.) 92, 1986 CarswellOnt 203 (Ont. S.C.) - referred to

Viteway Natural Foods Ltd., Re (1986), 63 C.B.R. (N.S.) 157, 1986 CarswellBc 499 (8.C. S.C.) - referred to

I4tebb v. Stenton (1883), I 1 Q.B.D. 51 8 (Eng. C.A.) - refered to

633746 Ontario Inc. (Trustee ofl v. Salvati (1990), ?9 C.B.R. (N.S.) 72,73 O.R. (2d)714,1990 CarswellOnt 181

(Ont. S.C.) - considered

Statutes considered

Bankruptcy Acl, R.S.C. 1970, c.B-3
Generally - referred to

Bankruptcy and Insolvency lcl, R.S.C. 1985, c. B-3

Generally - referred to

s. 2(1) "insolvent person" - referred to

s. 2(1) "insolvent person" (a) - considered

s. 2(1) "insolvent person" (b) - considered

s. 2(l) "insolvent person" (c) - considered

s. 43(7) - referred to

s. l2l(1) - referred to

s. 121(2) - refened to

Companies' Creditors Arrangement Acl, R.S.C. 1985, c. C-36

Generally - referred to

s. 2 "debtor company" - referred to

s. 2 "debtor company" (a) - considered

s. 2 "debtor company" (b) - considered

s. 2 "debtor company" (c) - considered

s. 2 "debtor company" (d) - considered

s. l2 - referred to
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s. l2(l) "claim" - referred to

Ilinding-up and Restructuring Act, R.S.C. 1985, c. W-11

Generally - refened to

Words and phrases considered

debtor company

It seems to me that thelCompanies'Creditors Arrangement lcl, R.S.C. 1985, c. C-36] test of insolvency. . . which I

have determined is aproper interpretation is thatthe lBankruptcy andlnsolvency lcl, R.S.C. 1985' c. B-3] definition of

ts. 2(l)l (a), (b) or (c) ofinsolvent person is acceptable with the caveat that as to (a), a financially troubled corporation

is insolvent if it is reasonably expected to run out of liquidity within reasonable proximity of time as compared with the

time reasonably required to implement a restructuring.

MOTION by union that steel company was not "debtor company" as defined in Companies' Creditors Arrangement Act.

Førley J.z

1 As argued this motion by Locals 1005, 5328 and 8782 United Steel Workers ofAmerica (collectively "Union") to rescind the

initial order and dismiss the application of Stelco Inc. ("Stelco") and various of its subsidiaries (collectively "Sub Applicants")

for access to the protection and process of the Companies' Creditors Arrangement Acl ("CCAA") was that this access should

be denied on the basis that Stelco was not a "debtor company" as defined in s. 2 of the CCAA because it was not insolvent'

2 Allow me to observe that there was a great deal of debate in the materials and submissions as to the reason(s) that Stelco

found itself in with respect to what Michael Locker (indicating he was "an expeft in the area of corporate restructuring and a

leading steel industry analyst") swore to at paragraph l2 of his affidavit was the "curent crisis":

12. Contending with weak operating results and resulting tight cash flow, management has deliberately chosen not to fund

its employee benef,rts. By contrast, Dofasco and certain other steel companies have consistently funded both their employee

benefit obligations as well as debt service. If Stelco's management had chosen to fund pension obligations, presumably

with borrowed money, the current crisis and related restructuring plans would focus on debt restructuring as opposed to

the reduction of employee benefits and related liabilities. [Emphasis added.]

3 For the purpose ofdetermining whether Stelco is insolvent and therefore could be considered to be a debtor company, it

matters not what the cause or who caused the .financial difficuhy that Stelco is in as admitted by Locker on behalf of the Union.

The management of a corporation could be completely incompetent, inadvertently or advertently; the corporation couldbe in

the grip ofruthless, hard hearted and hard nosed outside financiers; the corporation could be the innocent victim ofuncaring

policy of a level of government; the employees (unionized or non-unionized) could be completely incompetent, inadvertently

or advertently; the relationship of labour and management could be absolutely poisonous; the corporation could be the victim of

unforeseen events affecting its viability such a as a fire destroying an essential area of its plant and equipment or of rampaging

dumping. One or more or all of these factors (without being exhaustive), whether or not of varying degree and whether or not

in combination of some may well have been the cause of a corporation's diff,rculty. The point here is that Stelco's diffrculty

exists; the only question is whether Stelco is insolvent within the meaning of that in the "debtor company" definition of the

CCAA. However, I would point out, as I did in closing, that no matter how this motion tums out, Stelco does have a problem

which has to be addressed - addressed within the CCAA process if Stelco is insolvent or addressed outside that process if
Stelco is determined not to be insolvent. The status quo will lead to ruination of Stelco (and its Sub Applicants) and as a result

will very badly affect its stakeholder, including pensioners, employees (unionized and non-unionized), management, creditors,

suppliers, customers, local and other governments and the local communities. In such situations, time is a precious commodity;

it cannot be wasted; no matter how much some would like to take time outs, the clock cannot be stopped. The watchwords of
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the Commercial List are equally applicable in such circumstances. They are communication, cooperation and common sense.

I appreciate that these cases frequently invoke emotions running high and wild; that is understandable on a human basis but it

is the considered, rational approach which will solve the problem.

4 The time to determine whether a corporation is insolvent for the purpose of it being a "debtor company" and thus able to

make an application to proceed under the CCAA is the date of filing, in this case January 29,2004.

5 The Monitor did not file a report as to this question of insolvency as it properly advised that it wished to take a neutral

role. I understand however, that it did provide some assistance in the preparation of Exhibit C to Hap Steven's affidavit.

6 If I determine in this motion that Stelco is not insolvent, then the initial order would be set aside. See Montreal Trttst Co.

of Canada v. Timber Lodge Ltd. (lgg2),15 C.B.R. (3d) 14 (P.E.I. C.A.). The onus is on Stelco as I indicated in my January

29,2004 endorsement.

7 S. 2 ofthe CCAA defines "debtor company" as

"debtor company" means any company that:

(a) is bankrupt or insolvent;

(b) has committed an act of bankruptcy within the meaning of Bankruptcy and Insolvency lcf ["BIA"] or deemed

insolvent within the meaning of the Winding-(Jp and Restructuring Act, whether or not proceedings in respect of the

company have been taken under either ofthose Acts;

(c) has made an authorized assignment against which a receiving order has been made under the Bankruptcy and

Insolvency Act; or

(d) is in the course of being wound-up under the Winding-Up and Restructuring Actbecause the company is insolvent.

8 Counsel for the Existing Stelco Lenders and the DIP Lenders posited that Stelco would be able to qualify under (b) in

light of the fact that as of January 29, 2004 whether or not it was entitled to receive the CCAA protection under (a) as being

insolvent, it had ceased to pay its pre-filing debts. I would merely observe as I did at the time of the hearing that I do not find

this argument attractive in the least. The most that could be said for that is that such game playing would be ill advised and in

my view would not be rewarded by the exercise ofjudicial discretion to allow such an applicant the benefit of a CCAA stay and

other advantages ofthe procedure for ifit were capriciously done where there is not reasonable need, then such ought not to be

granted. However, I would point out that if a corporation did capriciously do so, then one might well expect a creditor-initiated

application so as to take control of the process (including likely the ouster of management including directors who authorized

such unnecessary stoppage); in such a case, while the corporation would not likely be successful in a cotporation application,

it is likely that a creditor application would hnd favour ofjudicial discretion.

9 This judicial discretion would be exercised in the same way generally as is the case where s. 43(7) of the BIA comes into

play whereby a bankruptcy receiving order which otherwise meets the test may be refused. See Kenwood Hills Development

Inc., Re (1995), 30 C.B.R. (3d) 44 (Ont. Bktcy.) where at p. 45 I observed:

The discretion must be exercisedjudicially based on credible evidence; it should be used according to common sense and

justice and in a manner which does not result in an injustice: See Re Churchill Forest Industries (Manitoba) Ltd. (1971),

16 C.B.R. (NS) 1s8 (Man. Q.B.).

l0 Anderson J. in MTM Etectric Co., Re (1982),42 C.B.R. (N.S.) 29 (Ont. Bktcy.) at p. 30 declined to grant a bankruptcy

receiving order for the eminently good sense reason that it would be counterproductive: "Having regard for the value of the

enterprise and having regard to the evidence before me, I think it far from clear that a receiving order would confer a benefit

on anyone." This common sense approach to the judicial exercise of discretion may be contrasted by the rather more puzzling

approach inTDM Software Systems Inc., Re (1986), 60 C.B.R' (N.S.) 92 (Ont' S.C').
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I I The Union, supporled by the International United Steel Workers of America ("International"), indicated that if certain of
the obligations of Stelco were taken into account in the determination of insolvency, then a very good number of large Canadian

corporations would be able to make an application under the CCAA. I am of the view that this concern can be addressed as

follows. The test of insolvency is to be determined on its own merits, not on the basis that an otherwise technically insolvent

corporation should not be allowed to apply. However, if a technically insolvent corporation were to apply and there was no

material advantage to the corporation and its stakeholders (in other words, a pressing need to restructure), then one would

expect that the courl's discretion would be judicially exercised against granting CCAA protection and ancillary relief. In the

case of Stelco, it is recognized, as discussed above, that it is in crisis and in need of restructuring - which restructuring, if it is
insolvent, would be best accomplished within a CCAA proceeding. Further, I am of the view that the track record of CCAA

proceedings in this country demonstrates a healthy respect for the fundamental concerns of interested parties and stakeholders.

I have consistently observed that much more can be achieved by negotiations outside the courtroom where there is a reasonable

exchange of information, views and the exploration of possible solutions and negotiations held on a without prejudice basis than

likely can be achieved by resorting to the legal combative atmosphere of the courtroom. A mutual problem requires a mutual

solution. The basic interest of the CCAA is to rehabilitate insolvent corporations for the benefit of all stakeholders. To do this,

the cause(s) of the insolvency must be fixed on a long term viable basis so that the corporation may be turned around. It is not

achieved by positional bargaining in a tug of war between two parties, each trying for a larger slice of a defined size pie; it
may be achieved by taking steps involving shorter term equitable sacrifices and implementing sensible approaches to improve

productivity to ensure that the pie grows sufficiently for the long term to accommodate the reasonable needs of the parties.

12 It appears that it is a given that the Sub Applicants are in fact insolvent. The question then is whether Stelco is insolvent.

13 There was a question as to whether Stelco should be restricted to the material in its application as presented to the Court

on January 29,2004.I would observe that CCAA proceedings are not in the nature of the traditional adversarial lawsuit usually

found in our courtrooms. It seems to me that it would be doing a disservice to the interest of the CCAA to artihcially keep the

Court in the dark on such a question. Presumably an otherwise deserving "debtor company" would not be allowed access to a

continuing CCAA proceeding that it would be entitled to merely because some potential evidence were excluded for traditional

adversarial technical reasons. I would point out that in such a case, there would be no prohibition against such a corporation

reàpplying (with the additional material) subsequently. In such a case, what would be the advantage for anyone of a "pause"

before being able to proceed under the rehabilitative process under the CCAA. On a practical basis, I would note that all too

often corporations will wait too long before applying, at least this was a signihcant problem in the early 1990s. In Inducon

Development Corp., Re (1991), 8 C.B.R. (3d) 306 (Ont. Gen. Div.), I observed:

Secondly, CCAA is designed to be remedial; it is not, however, designed to be preventative. CCAA should not be the last

gasp of a dying company; it should be implemented, if it is to be implemented, at a stage prior to the death throe.

14 It seems to me that the phrase "death throe" could be reasonably replaced with "death spiral". ln Cumberland Trading

Inc., Re (1994),23 C.B.R. (3d) 225 (Ont. Gen. Div. [Commercial List]), I went on to expand on this at p.228:

I would also observe that all too frequently debtors wait until virtually the last moment, the last moment, or in some cases,

beyond the last moment before even beginning to think about reorganizational (and the attendant support that any successful

reorganization requires from the creditors). I noted the lamentable tendency of debtors to deal with these situations as

"last gasp" desperation moves in Ãe 1¿ ducon Development Corp. (1992),8 C.B.R. (3d) 308 (Ont. Gen. Div.). To deal with

matters on this basis minimizes the chances of success, even if "succesç" may have been available with earlier spade work.

15 I have not been able to find in the CCAA reported cases any instance where there has been an objection to a corporation

availing itself of the facilities of the CCAA on the basis of whether the corporation was insolvent. Indeed, as indicated above,

the major concem here has been that an applicant leaves it so late that the timetable of necessary steps may get impossibly

compressed. That is not to say that there have not been objections by parties opposing the application on various other grounds.

Prior to the 1992 amendments, there had to be debentures (plural) issued pursuant to a trust deed; I recall that tn Nova Metal

Products Inc. v. Comiskey (Trustee ofl (1990),I C.B.R. (3d) 101, I O.R. (3d) 289 (Ont. C.A.), the initial application was
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rejected in the morning because there had only been one debenture issued but another one was issued prior to the return to court

that afternoon. This case stands for the general proposition that the CCAA should be given a large and liberal interpretation. I

should note that there was in Enterprise Capital Management Inc. v. Semi-Tech Corp. (1999), l0 C.B.R. (4th) 133 (Ont. S'C.J.

[Commercial List]) a determination that in a creditor application, the corporation was found not to be insolvent, but see below

as to BIA test (c) my views as to the corectness of this decision.

l6 lnLehndorlf General Partner Ltd., Re (1993),17 C.B.R. (3d)24 (Ont. Gen. Div. [Commercial List]) I observed atp.32:

One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater value as

part of an integrated system than individually. The CCAA facilitates reorganization of a company where the alternative,

sale ofthe property piecemeal, is likely to yield far less satisfaction to the creditors.

11 ln Anvil Range Mining Corp., Re (2002),34 C.B.R. (4th) 157 (Ont. C.A.), the court stated to the same effect:

The second submission is that the plan is contrary to the purposes of the CCAA. Courts have recognized that the purpose

of the CCAA is to enable compromises to be made for the common benefit of the creditors and the company and to keep

the company alive and out of the hands of liquidators.

18 Encompassed in this is the concept of saving employment if a restrucfuring will result in a viable enterptise. See Diemaster

Tool Inc. v. Skvortsolf (Trustee ofl (1991), 3 C.B.R. (3d) 133 (Ont. Gen. Div.). This concept has been a continuing thread in

CCAA cases in this jurisdiction stretching back for at least the past I 5 years, if not before.

19 I would also note that the jurisprudence and practical application of the bankruptcy and insolvency regime in place in

Canada has been constantly evolving. The early jails of what became Canada were populated to the extent of almost half their

capacity by bankrupts. Rehabilitation and a fresh start for the honest but unfortunate debtor came afterwards. Most recently, the

Banlcruptcy Act was revised to the BIA in 1992 to better facilitate the rehabilitative aspect of making a proposal to creditors. At

the same time, the CCAA was amended to eliminate the threshold criterion of there having to be debentures issued under a trust

deed (this concept was embodied in the CCAA upon.its enactment in 1933 with a view that it would only be large companies

with public issues of debt securities which could apply). The size restriction was continued as there was now a threshold criterion

of at least $5 million of claims against the applicant. 
.While 

this restriction may appear discriminatory, it does have the practical

advantage oftaking into account that the costs (administrative costs including professional fees to the applicant, and indeed to

the other parties who retain professionals) is a significant amount, even when viewed from the perspective of $5 million. These

costs would be prohibitive in a smaller situation. Parliament was mindful of the time horizons involved in proposals under BIA

where the maximum length of a proceeding including a stay is six months (including all possible extensions) whereas under

CCAA, the length is in the discretion of the court judicially exercised in accordance with the facts and the circumstances of the

case. Certainly sooner is better than later. However, it is fair to observe that virtually all CCAA cases which proceed go on for

over six months and those with complexity frequently exceed a year.

20 Restructurings are not now limited in practical terms to corporations merely compromising their debts with their creditors

in a balance sheet exercise. Rather there has been quite an emphasis recently on operational restructuring as well so that the

emerging company will have the benefit of a long term viable fix, all for the benefit of stakeholders. See ,SËlør- Peppler Furniture

Corp. v. Bank of Nova Scotia (1991), I C.B.R. (3d) 312 (Ont. Gen. Div.) at p. 314 where Borins J. states:

The proposed plan exemplifies the policy and objectives of the Act as it proposes a regime for the court-supervised re-

organization for the Applicant company intended to avoid the devastating social and economic effects of a creditor-initiated

termination of its ongoing business operations and enabling the company to carry on its business in a manner in which

it is intended to cause the least possible harm to the company, its creditors, its employees and former employees and the

communities in which its carries on and carried on ifs business operations.

2I The CCAA does not define "insolvent" or "insolvency". Houlden & Morawetz, The 2004 Annotated Bankruptcy and

Insolvency Acl (Toronto, Carswell; 2003) at p. I107 (N5) states:

EfC*sltAr.¡NeXt. cåt*ÀÞ* Copyright Q Thcnson Reuters Canâda L¡m¡ted or ¡ts l¡censors (êxclud¡ng ìndividua! côu{ documents). All rights reserved.



Stelco lnc., Re, 2004 CarswellOnt 1211

2004 CarswellOnt 121 1,l2Ù04l O.J. No. 1257,l2OO4l o.T.C. 284

In interpreting "debtor company", reference mustbe hadto the definition of"insolventperson" in s. 2(1) oftheBankruptcy

and Insolvency Act . . .

To be able to use the Act, a company must be bankrupt or insolvent: Reference re Companies' CrediÍors AruangemenÍ Act

(Canada),16C.B.R. l,Ug34lS.C.R.659, llg34l D.L.R.T5.Thecompanymust,initsapplication,admititsinsolvency.

22 It appears to have become fairly common practice for applicants and others when reference is made to insolvency in the

context of the CCAA to refer to the definition of "insolvent person" ii the BIA. That definition is as follows:

s.2(1)

"insolvent person" means a person who is not bankrupt and who resides, carries on business or has property in Canada,

and whose liability to creditors provable as claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they generally become due,

(b) who has ceased paying his current obligations in the ordinary course ofbusiness as they generally become

due, or

(c) the aggregate ofwhose propefty is not, at a fair valuation, sufficient, or, ifdisposed ofat a fairly conducted

sale under legal process, would not be sufficient to enable payment of all his obligations, due and accruing due.

23 Stelco acknowledges that it does not meet the test of (b); however, it does assert that it meets the test of both (a) and (c).

In addition, however, Stelco also indicates that since the CCAA does not have a reference over to the BIA in relation to the (a)

definition of "debtor company" as being a company that is "(a) bankrupt or insolvent", then this term of "insolvent" should be

given the meaning that the overall context of the CCAA requires. See the modern rule of statutory interpretation which directs

the court to take a contextual and purposive approach to the language ofthe provision at issue as illustrated by Bell ExpressVu

Ltd. ParÍnership v. Rex,l2002l2 S.C.R. 559 (S.C.C.) at p. 580:

Today there is only one principle or approach, namely the words of an Act are to be read in their entire context and in

their grammatical and ordinary sense harmoniouslywith the scheme of the Act, the object of the Act, and the intention

of Parliament.

24 I note in particular that the (b), (c) and (d) aspects of the definition of "debtor company" all refer to other statutes,

including the BIA; (a) does not. S. 12 of the CCAA defines "claims" with reference over to the BIA (and otherwise refers to the

BIA and the Winding-tJp and Resttacturing Act).It seems to me that there is merit in considering that the test for insolvency

under the CCAA may differ somewhat from that under the BIA, so as to meet the special circumstances of the CCAA and

those corporations which would apply under it. In that respect, I am mindful of the above discussion regarding the time that

is usually and necessarily (in the circumstances) taken in a CCAA reorganization restructuring which is engaged in coming

up with a plan of compromise and arrangement. The BIA definition would appear to have been historically focussed on the

question ofbankruptcy - and not reorganization ofa corporation under a proposal since before 1992, secured creditors could not

be forced to compromise their claims, so that in practice there were no reorganizations under the former Bankruptcy Act unless

all secured creditors voluntarily agreed to have their secured claims compromised. The BIA definition then was essentially

useful for being a pre-condition to the "end" situation ofa bankruptcy petition or voluntary receiving order where the upshot

would be a realization on the bankrupt's assets (not likely involving the business carried on - and certainly not by the bankrupt).

Insolvency under the BIA is also important as to the Paulian action events (eg., fraudulent preferences, settlements) as to the

conduct of the debtorpriortothe bankruptcy; similarly as to the question of provincial preference legislation. Reorganization

under a plan or proposal, on the contrary, is with a general objective of the applicant continuing to exist, albeit that the CCAA

may also be used to have an orderly disposition of the assets and undertaking in whole or in part.

25 It seems to me that given the time and steps involved in a reorganization, and the condition of insolvency perforce

requires an expanded meaning under the CCAA. Query whether the dehnition under the BIA is now sufficient in that light for
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the allowance of sufficient time to carry through with a realistically viable proposal within the maximum of six months allowed

under the BIA? I think it sufficient to note that there would not be much sense in providing for a rehabilitation program of
restructuring/reorganization under either statute if the entry test was that the applicant could not apply until a rather late stage

of its financial difficulties with the rather automatic result that in situations of complexity of any material degree, the applicant

would not have the financial resources sufficient to carry through to hopefully a successful end. This would indeed be contrary

to the renewed emphasis of Parliament on "rescues" as exhibited by the 1992 and 1997 amendments to the CCAA and the BIA.

26 Allow me now to examine whether Stelco has been successful in meeting the onus of demonstrating with credible

evidence on a common sense basis that it is insolvent within the meaning required by the CCAA in regard to the interpretation

of "debtor company" in the context and within the purpose of that legislation. To a similar effect, see PllA Corp. v. Gemini

Group Automated DisÍribution Systems Inc. (1993), 103 D.L.R. (4th) 609 (Ont. C.A.), leave to appeal to S.C.C. dismissed

[(1993), 49 C.P.R. (3d) ix (S.C.C.)] wherein it was determined that the trial judge was correct in holding that a party was not

insolvent and that the statutory definition of insolvency pursuant to the BIA definition was irrelevant to determine that issue,

since the agreement in question effectively provided its own definition by implication. It seems to me that the CCAA test of
insolvency advocated by Stelco and which I have determined is a proper interpretation is that the BIA definition of(a), (b) or (c)

of insolvent person is acceptable with the caveat that as to (a), a financially troubled corporation is insolvent if it is reasonably

expected to run out of liquidity within reasonable proximity of time as compared with the time reasonably required to implement

a restructuring. That is, there should be a reasonable cushion, which cushion may be adjusted and indeed become in effect an

encroachment depending upon reasonable access to DIP between financing. In the present case, Stelco accepts the view ofthe
Union's affiant, Michael Mackey of Deloitte and Touche that it will otherwise run out of funding by November 2004.

27 On that basis, allow me to determine whether Stelco is insolvent on the basis of (i) what I would refer to as the CCAA
test as described immediately above, (ii) BIA test (a) or (iii) BIA test (c). In doing so, I will have to take into account the

fact that Stephen, albeit a very experienced and skilled person in the fîeld oi restructurings under the CCAA, unfortunately

did not appreciate that the material which was given to him in Exhibit E to his affidavit was modified by the caveats in the

source material that in effect indicated that based on appraisals, the fair value ofthe real assets acquired was in excess ofthe
purchase price for two of the U.S. comparators. Therefore the evidence as to these comparators.is significantly weakened. In

addition atQ. 17 5-117 in his cross examination, Stephen acknowledged that it was reasonable to assume that a purchaser would

"take over some liabilities, some pension liabilities and OPEB liabilities, for workers who remain with the plant." The extent

of that assumption was not explored; however, I do note that there was acknowledgement on the part of the Union that such an

assumption would also have. a reciprocal negative effect on the purchase price.

28 The BIA tests are disjunctive so that anyone meeting any of these tests is determined to be insolvent: see Optical Recording

Laboratories Inc., Re (1990),75 D.L.R. (4th)747 (Ont. C.A.) atp.756;Viteway Natural Foods Ltd.,l?e (1986),63 C.B.R.

(N.S.) 157 (8.C. S.C.) at p. 161. Thus, if I determine that Stelco is insolvent on any one of these tests, then it would be a "debtor

company" entitled to apply for protection under the CCAA.

29 In my view, the Union's position that Stelco is not insolvent under BIA (a) because it has not entirely used up its cash and

cash facilities (including its credit line), that is, it is not yet as ofJanuary 29,2004 run out ofliquidify conflates inappropriately

the (a) test with the (b) test. The Union's view would render the (a) test necessarily as being redundant. See R. v. Proulx, [2000]
I S.C.R. 6l (S.C.C.) at p. 85 for the principle that no legislative provision ought to be interpreted in a manner which would

"render it mere surplusage." Indeed the plain meaning of the phrase "unable to meet his obligations as they generally become

due" requires a construction of test (a) which permits the court to take a purposive assessment of a debtor's ability to meet his

tuture obligations. See King Petroleum Ltd., Re (1978),29 C.B.R. (N.S.) 76 (Ont. S.C.) where Steele J. stated at p. 80:

With respect to cl. (a), it was argued that at the time the disputed payments were made the company was able to meet

its obligations as they generally became due because no major debts were in fact due at that time. This was premised on

the fact that the moneys owed to Imperial Oil were not due until 10 days after the receipt of the statements and that the

statements had not then been received. I am of the opinion that this is not a proper interpretation of cl. (a). Clause (a)

speak in the present andfuture tenses and not in the past. I am ofthe opinion that the company was an "insolvent person"

within the meaning of cl. (a) because by the very payment-out of the money in question it placed itself in a position that
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it was unable to meet its obligations as they would generally become due. In other words, it had placed itself in a position

that it would not be able to pay the obligations that it knew it had incurred and which it knew would become due in the

immediate future. [Emphasis added.]

30 King PeÍroleum Ltd. was a case involving the question in a bankruptcy scenario of whether there was a fraudulent

preference during a period when the corporation was insolvent. Under those circumstances, the "immediate future" does not

have the same expansive meaning that one would attribute to a time period in a restructuring forward looking situation.

3 1 Stephen at paragraphs 40-49 addressed the restructuring question in general and its applicability to the Stelco situation.

At paragraph 41, he outlined the significant stages as follows:

The process of restructuring under the CCAA entails a number of different stages, the most significant of which are as

follows:

(a) identification ofthe debtor's stakeholders and their interests;

(b) arranging for a process of meaningful communication;

(c) dealing with immediate relationship issues arising from a CCAA hling;

(d) sharing information about the issues giving rise to the debtor's need to restrucfure;

(e) developing restructuring alternatives; and

(Ð building a consensus around a plan ofrestructuring.

32 I note that Janlary 29,2004 is just 9- 10 months away from November 2004. I accept as correct his conclusion based on his

experience (and this is in accord with my own objective experience in large and complicated CCAA proceedings) that Stelco

would have the liquidity problem within the time horizon indicated. In that regard, I also think it fair to observe that Stelco

realistically cannot expect any increase in its credit line with its lenders or access flirther outside funding. To bridge the gap it
must rely upon the stay to give it the uplift as to prefiling liabilities (which the Union misinterpreted as a general turnaround in

its cash position without taking into account this uplift). As well, the Union was of the view that recent price increases would

relieve Stelco's liquidity problems; however, the answers to undertaking in this respect indicated:

Vy'ith respect to the Business Plan, the average spot market sales price per ton was $5 14, and the average contract business

sales price per ton was $599. The Forecast reflects an average spot market sales price per ton of$575, and average contract

business sales price per ton of$6 I I . The average spot price used in the forecast considers further announced price increases,

recognizing, among other things, the timing and the extent such increases are expected to become effective. The benefit

ofthe increase in sales prices from the Business Plan is essentially offset by the substantial increase in production costs,

and in particular in raw material costs, primarily scrap and coke, as well as higher working capital levels and a higher loan

balance outstanding on the CIT credit facility as ofJanuary 2004.

I accept that this is generally a cancel out or wash in all material respects.

33 I note that $ 145 million ofcash resources had been used from January 1,2003 to the date offrling. Use ofthe credit facility

of $350 million had increased from $241 million on November 30, 2003 to $293 million on the date of filing. There must be

a reasonable reserye of liquidity to take into account day to day, week to week or month to month variances and also provide

for unforeseen circumstances such as the breakdown of a piece of vital equipment which would significantly affect production

until remedied. Trade credit had been contracting as a result ofappreciation by suppliers ofStelco's financial difficulties. The

DIP financing of $75 million is only available if Stelco is under CCAA protection. I also note that a shut down as a result

of running out of liquidity would be complicated in the case of Stelco and that even if conditions tumed around more than

reasonably expected, start-up costs would be heavy and quite importantly, there would be a significant erosion of the customer

base (reference should be had to the Slater Hamilton plant in this regard). One does not liquidate assets which one would not sell
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in the ordinary course of business to thereby artificially salvage some liquidity for the purpose of the test: see Pacific Mobile

Corp., Re (lg7g),32 C.B.R. (N.S.) 209 (C.S. Que.) atp.220. As a rough test, I note that Stelco (albeit on a consolidated basis

with all subsidiaries) running significantly behind plan in 2003 from its budget of a profit of $80 million now to a projected

loss of $192 million and cash has gone from a positive $209 million to a negative $114 million.

34 Locker made the observation at paragraph 8 ofhis affidavit that:

8. Stelco has performed poorly for the past few years primarily due to an inadequate business strategy, poor utilization of

assets, inefficient operations and generally weak management leadership and decision-making. This point is best supported

by the fact that Stelco's local competitor, Dofasco, has generated outstanding results in the same period.

Table I to his afhdavit would demonstrate that Dofasco has had superior profitability and cashflow performance than its

"neighbour" Stelco. He went on to observe at paragraphs 36-37:

36. Stelco can achieve significant cost reductions through means other than cutting wages, pensions and benefits for

employees and retirees. Stelco could bring its cost levels down to those of restructured U.S. mills, with the potential

for lowering them below those of many U.S. mills.

37. Stelco could achieve substantial savings through productivify improvements within the mechanisms of the cuÛent

collective agreements. More importantly, a major portion of this cost reduction could be achieved through constructive

negotiations with the USWA in an out-of-court restructuring that does not require intervention of the courts through

the vehicle of CCAA protection.

I accept his constructive comments that there is room for cost reductions and that there are substantial savings.to be achieved

through productivity improvements. However, I do not see anything detrimental to these discussions and negotiations by having

them conducted within the umbrella of a CCAA proceeding. See my comments above regarding the CCAA in practice.

35 But I would observe and I am mystified by Locker's observations at paragraph 12 (quoted above), that Stelco should

have borrowed to fund pension obligations to avoid its curent financial crisis. This presumes that the borrowed funds would

not constitute an obligation to be paid back as to principal and interest, but rather that it would assume the character of a cost-

free "gift".

36 I note that Mackey, without the "laundry list" he indicates at paragraph l7 of his second affidavit, is unable to determine

at paragraph 19 (for himself) whether Stelco was insolvent. Mackey was unable to avail himself of all available information

in light of the Union's refusal to enter into a conhdentiality agreement. He does not closely adhere to the BlA.tests as they

are defined. In the face ofpositive evidence about an applicant's flrnancial position by an experiencedperson with expertise,

it is not sufficient to displace this evidence by filing evidence which goes no further than raising questions: see Anvil Range

Mining Corp., supra atp. 162.

37 The Union referred me to one of my decisiors SÍandard Trustco Ltd. (Trustee ofl v. Standard Trust Co. (1993), 13 O.R.

(3d) 7 (Ont. Gen. Div.) where I stated as to the MacGir affidavit:

The Trustee's cause of action is premised on MacGirr's opinion that STC was insolvent as at August 3, 1990 and therefore

the STC common shares and promissory note received by Trustco in return for the Injection had no value at the time the

Injection was made. Further, MacGirr ascribed no value to the opportunity which the Injection gave to Trustco to restore

STC and salvage its thought to be existing $74 million investment. In stating his opinion MacGirr defined solvency as:

' (a) the ability to meet liabilities as they fall due; and

(b) that assets exceed liabilities.

On cross-examination MacGirr testified that in his opinion on either test STC was insolvent as at August 3, 1990 since

as to (a) STC was experiencing then a negative cash flow and as to (b) the STC financial statements incorectly reflected
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values. As far as (a) is concerned, I would comment that while I concur with MacGiru that at some time in the long run a

company that is experiencing a negative cash flow will eventually not be able to meet liabilities as they fall due but that is

not the test (which is a "present exercise"). On that current basis STC was meeting its liabilities on a timely basis.

38 As will be seen from that expanded quote, MacGirr gave his own definitions of insolvency which are not the same as the

s.2 BIA tests (a), (b) and (c) but only a very loose paraphrase of (a) and (c) and an omission of (b). Norwas I referred to the

King Petroleum Ltd. or Proulx cases supra.Further, it is obvious from the context that " sometime in the long run . . . eventually"

is not a flrnite time in the foreseeable future.

39 I have not given any benefit to the $313 - $363 million of improvements refered to in the affidavit of William Vaughan

at paragraph I 15 as those appear to be capital expenditures which will have to be accommodated within a plan of arrangement

or after emergence.

40 It seems to me that if the BIA (a) test is restrictively dealt with (as per my question to Union counsel as to how far

in the future should one look on a prospective basis being answered "24 hourS") then Stelco would not be insolvent under

that test. However, I am of the view that that would be unduly restrictive and a proper contextual and purposive interpretation

to be given when it is being used for a restructuring pulpose even under BIA would be to see whether there is a reasonably

foreseeable (at the time of filing) expectation that there is a looming liquidity condition or crisis which will result in the applicant

running out of "cash" to pay its debts as they generally become due in the future without the benefit of the say and ancillary

protection and procedure by court authorization pursuant to an order. I think this is the more appropriate interpretation of BIA
(a) test in the contcxt of a reorganization or "rescue" as opposed to a threshold to bankruptcy consideration or a fraudulent

preferences proceeding. On that basis, I would find Stelco insolvent from the date of filing. Even if one were not to give the latter

interpretation to the BIA (a) test, clearly for the above reasons and analysis, if one looks at the meaning of "insolvent" within

the context of a CCAA reorganization or rescue solely, then of necessity, the time horizon must be such that the liquidity crisis

would occur in the sense of running out of "cash" but for the grant of the CCAA order. On that basis Stelco is certainly insolvent

given its limited cash resources unused, its need for a cushion, its rate of cash burn recently experienced and anticipated.

4l What about the BIA (c) test which may be roughly refered to as an assets compared with obligations test. See New

Quebec Raglan Mines Ltd. v. Blok-Andersen,ll993l O.J. No. 727 (Ont. Gen. Div. [Commercial List]) as to fair value and fair

market valuation. The Union observed that there was no intention by Stelco to wind itself up or proceed with a sale of some

or all of its assets and undertaking and therefore some of the liabilities which Stelco and Stephen took into account would not

crystallize. However, as I discussed at the time of the hearing, the (c) test is what one might reasonably call or describe as an

"artificial" or notional/hypothetical test. It presumes certain things which are in fact not necessarily contemplated to take place

or to be involved. In that respect, I appreciate that it may be diffìcult to get one's mind around that concept and down the right

avenue of that (c) test. See my views at trial in Olympia & York Developments Ltd. (Trustee ofl v. Olympia & York Realty

Corp.,f200ll O.J. No. 3394 (Ont. S.C.J. [Commercial List]) at paragraphs 13,21 and 33; affirmed [2003] O.J. No. 5242 (Ont.

C.A.). At paragraph 33, I observed in closing:

33 . . . They (and their expert witnesses) all had to contend with dealing with rambling and complicated facts and, in

Section 100 BIA, a section which is difficult to administer when fmv ffair market value] in a notational or hypothetical

market involves ignoring what would often be regarded as self evidence truths but at the same time appreciating that this

notational or hypothetical market requires that the objects being sold have to have realistic true to life attributes recognized.

42 The Court of Appeal stated at paragraphs 24-25 as follows:

24. Nor are the appellants correct to argue that the trial judge also assumed an imprudent vendor in aniving at his

conclusion about the fair market value of the OYSF note would have to know that in order to realize value from the

note any purchaser would immediately put OYSF and thus OYDL itself into bankruptcy to pre-empt a subsequent

triggering event in favour of EIB. V/hile this was so, and the trial judge clearly understood it, the error in this

submission is that it seeks to inject into the analysis factors subjected to the circumstances of OYDL as vendor and

9ie:l^tar¡;i"'lext. aÁl¡Àä* Copyright O Thomson Reuters Canada Limited ûr lts l¡censors (erclud¡ng ¡nc¡ividual court docun¡ents). All r¡ghts reserved.
.;J



Stelco lnc., Re, 2004 CarswellOnt 121 1

2004 Carswellonl 1 21 1, l2OO4l O.J. No. 1 257, l2004l o.I.C. 284...

not intrinsic to the value of the OYSF note. The calculation of fair market value does not permit this but rather must

assume an unconstrained vendor.

25. The Applicants further argue that the trial judge eroded in determining the fair market value of the OYSF note by

reference to a transaction which was entirely speculative because it was never considered by OYDL nor would have

it been since it would have resulted in OYDL's own bankruptcy. I disagree. The transaction hypothesized by the trial
judge was one between a notational, willing, prudent and informed vendor and purchaser based on factors relevant

to the OYSF note itself rather than the particular circumstances of OYDL as the seller of the note. This is an entirely

appropriate way to determine the fair market value of the OYSF note.

43 Test (c) deems a person to be insolvent if "the aggregate of [its] property is not, at a fair valuation, sufficient, or of
disposed at a fairly conducted sale under legal process would not be suff,rcient to enable payment ofall [its] obligations, due

and accruing due." The origins ofthis legislative test appear to be the decision ofSpragge Y-CinDavidsonv. Douglas (1868),

15 Gr. 347 (Ont. Ch.) at p. 35 I where he stated with respect to the solvency or insolvency of a debtor, the proper course is:

to see and examine whether all his property, real and personal, be sufficient if presently realized for the payment of his

debts, and in this view we must estimate his land, as well as his chattel property, not at what his neighbours or others

may consider to be its value, but at what it would bring in the market at a forced sale, or a sale where the seller cannot

await his opportunities, but must sell.

44 ln Clarkson v. Sterling (1887), 14 O.R. 460 (Ont. C.P.) atp. 463, Rose J. indicted that the sale must be fair and reasonable,

but that the determination of faimess and reasonableness would depend on the facts of each case.

45 The Union essentially relied on garnishment cases. Because of the provisions relating as to which debts may or may

not be gamished, these authorities are of somewhat limited value when dealing with the test (c) question. However I would

refer to one of the Union's cases Bank of Montreal v. I.M. Krísp Foods Ltd., [1996] S.J. No. 655 (Sask. C.A.) where it is stated

at paragraph I 1:

I l. Few phrases have been as problematic to dehne as "debt due or accruing due". The Shorter Oxford English Dictionary,

3 
td ed. defines "accruing" as "arising in due course", but an examination of English and Canadian authority reveals that

not all debts "arising in due course" are permitted to be garnisheed. (See Professor Dunlop's extensive research for his

British Columbia Law Reform Commission's Report on Attachment of Debts Act, 1978 at 17 to 29 and is text Creditor-

Debtor Law in Canada, 2 
nd ed. at374 to 385.)

46 InBarsiv.Farcas(1923),[1924]1D.L.R. 1154(Sask.C.A.),LamontJ.A.wascitedforhisstatementatp.522of Webb

v. Stenton (1883), l1 Q.B.D. 518 (Eng. C.A.) that: "an accruing debt, therefore, is a debt not yet actually payable, but a debt

which is represented by an existing obligation."

47 Saunders J. noted in 633746 Ontario Inc. (Trustee ofl v. Salvati (1990), 79 C.B.R. (N.S.) 72 (Ont. S.C.) at p. 8l that a

sale out ofthe ordinary course ofbusiness would have an adverse effect on that actually realized.

48 There was no suggestion by any ofthe parties that any ofthe assets and undertaking would have any enhanced value

from that shown on the financial statements prepared according to GAAP.

49 ln King Petroleum Ltd., supra at p. 8l Steele J. observed:

To consider the question ofinsolvency under cl. (c) I must look to the aggregate property ofthe company and come to a

conclusion as to whether or not it would be sufficient to enable payment of all obligations due and accruing due. There

are two tests to be applied: First, its fair value and, secondly, its value if disposed of at a fairly conducted sale under

legal process. The balance sheet is a starting point, but the evidence relating to the fair value ofthe assets and what they

might realize if disposed of at a fairly conducted sale under legal process must be reviewed in interpreting it. In this case,
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I find no difficulty in accepting the obligations shown as liabilities because they are known. I have more difficulty with

respect to the assets.

50 To my view the preferable interpretation to be given to "sufficient to enable payment of all his obligations, due and accruing

due" is to be determined in the context of this test as a whole. What is being put up to satisfu those obligations is the debtor's

assets and undertaking in total; in other words, the debtor in essence is taken as having sold everything. There would be no

residual assets and undertaking to pay offany obligations which would not be encompassed by the phrase "all ofhis obligations,

due and accruing due". Surely, there cannot be "orphan" obligations which are left hanging unsatisfied. It seems to me that the

intention of "due and accruing due" was to cover off all obligations of whatever nature or kind and leave nothing in limbo.

5 I S. 121( 1) and (2) of the BIA, which are incorporated by reference in s. 12 of the CCAA, provide in respect to provable

claims:

S. l2l(l) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the

bankrupt becomes bankrupt or to which bankrupt may become subject before the bankrupt's discharge by reason

of any obligation incurued before the day on which the bankrupt becomes bankrupt shall be deemed to be claims

provable in proceedings under this Act.

(2) The determination whether a contingent or unliquidated claim is a provable claim and the valuation of such claim

shall be made in accordance with s. 135.

52 Houlden and Morawetz 2004 Annotated supra atp.537 (G28(3) indicates

The word "liability" is a very broad one. It includes all obligations to which the bankrupt is subject on the day on which

he becomes bankrupt except for contingent and unliquidated claims which are dealt with in s. 121(2).

However contingent and unliquidated claims would be encompassed by the term "obligations".

53 In Gardner v. Newton (1916), 29 D.L.R. 276 (Man. K.B.), Mathers C.J.K.B. observed at p. 281 that "contingent claim,

that is, a claim which may or may not ripen into a debt, according as some future event does or does not happen." See A Debtor

(No. 64 ol'1992), Re,11993) I V/.L.R. 264 (Eng. Ch. Div.) atp.268 for the definition of a "liquidated sum" which is an amount

which can be readily ascertained and hence by corollary an "unliquidated claim" would be one which is not easily ascertained,

but will have to be valued. lnGagnier, Re (1950), 30 C.B.R. 74 (Ont. S.C.), there appears to be a conflation of not only the (a)

test with the (c) test, but also the invocation of the judicial discretion not to grant the receiving order pursuant to a bankruptcy

petition, notwithstanding that "[the judge was] unable to find the debtor is bankrupt". The debtor was able to survive the (a)

test as he had the practice (accepted by all his suppliers) ofproviding them with post dated cheques. The (c) test was not a

problem since thejudge found that his assets should be valued at considerably more than his obligations. However, this case

does illustrate that the application of the tests present some difficulties. These difficulties are magnified when one is dealing

with something more signif,rcantly complex and a great deal larger than a haberdashery store - in the case before us, a giant

corporation in which, amongst other things, is engaged in a very competitive history including competition from foreign sources

which have recently restructured into more cost efficient structures, having shed certain of their obligations. As well, that is

without taking into account that a sale would entail significant transaction costs. Even of greater significance would be the

severance and termination payments to employees not continued by the new purchaser. Lastly, it was recognized by everyone

at the hearing that Stélco's plants, especially the Hamilton-Hilton works, have extremely high environmental liabilities lurking

in the woodwork. Stephen observed that these obligations would be substantial, although not quantified.

54 It is true that there are no appraisals of the plant and equipment nor of the assets and undertaking of Stelco. Given the

circumstances of this case and the complexities of the market, one may realistically question whether or not the appraisals

would be all that helpful or accurate.

55 I would further observe that in the notional or hypothetical exercise of a sale, then all the obligations which would be

triggered by such sale would have to be taken into account.
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56 All liabifities, contingent or unliquidated would have to be taken into account. See King Petroleum Ltd., supra p.8l;
Salvati, suprct pp.80-1; Maybank Foods Inc. (Trustee ofl v. Provisioners Maritimes Ltd. (1989),45 B.L.R. 14 (N.S. T.D.) at

p.29; Chatlmie, Re (1976),22 C.B.R. (N.S.) 78 (8.C. S.C.), at pp. 81-2. In Challmie the debtor ought to have known that his

guarantee was very much exposed given the perilous state of his company whose liabilities he had guaranteed. It is interesting

to note what was stated in Maybank Foods Inc. (Trustee ofl, even if it is rather patently obvious. Tidman J. said in respect of
the branch ofthe company atp.29:

Mr. MacAdam argues also that the $4.8 million employees' severance obligation was not a liability òn January 20, 1986.

The Bankruptcy Actincludes as obligations both those due and accruing due. Although the employees' severance obligation

was not due and payable on January 20, 1986 it was an obligation "accruing due". The Toronto facility had experienced

severe financial difficulties for some time; in fact, it was the major, if not the sole cause, of Maybank's financial difficulties.

I believe it is reasonable to conclude that a reasonably astute perspective buyer ofthe company has a going concern would

have considered that obligation on January 20, 1986 and that it would have substantially reduced the price offered by that

perspective buyer. Therefore that obligation must be considered as an obligation ofthe company on January 20,1986.

57 With the greatest of respect for my colleague, I disagree with the conclusion of Ground J. in Enterprise Capital

ManagementInc.,supraastotheapproachtobetakento"dueandaccruingdue"whenheobservedatpp.139-140:

It therefore becomes necessary to determine whether the principle amount of the Notes constitutes an obligation "due or

accruing due" as ofthe date ofthis application.

There is a paucity of helpful authorify on the meaning of "accruing due" for purposes of a definition of insolvency.

Historically, in 1933, in P. Lyøll & Sons Construction Co. v. Baker, [1933] O.R. 286 (Ont. C.A.), the Ontario Court of
Appeal, in determining a question of set-off und er the Dominion Winding-Up Act had to determine whether the amount

claimed as set-off was a debt due or accruing due to the company in liquidation for purposes of that Act. Marsten J. at pp.

292-293 quoted from Moss J.A. in Mail Printing Co. v. Clarl<son (1898), 25 O.R. I (Ont. C.A.) at p. 8:

A debt is defined to be a sum of money which is certainly, and at all event, payable without regard to the fact whether

it be payable now or at a future time. And an accruing debt is a debt not yet actually payable, but a debt which is

representedbyanexistingobligation:PerLindleyL.J.inWebbv. Stenton (1883), 1l Q.D.D. atp.529.

Whatever relevance such definition may have had for purposes of dealing with claims by and against companies in

liquidation under the old winding-up legislation, it is apparent to me that it should not be applied to definitions of
insolvency. To include every debt payable at some future date in "accruing due" for the purposes of insolvency tests would

render numerous corporations, with long term debt due over a period ofyears in the future and anticipated to be paid out of

future income, "insolvent" for the purposes of the BIA and therefore the CCAA. For the same reason, I do not accept the

statement quoted in the Enterprise factum from the decision of the Bankruptcy Court for the Southern District ofNew York

in Centennial Textiles Inc., Re,220 B.R. 165 (U.S.N.Y.D.C. 1998) that "if the present saleable value of assets are less than

the amount required to pay existing debt as they mature, the debtor is insolvent". In my view, the obligations, which are to

be measured against the fair valuation of a company's property as being obligations due and accruing due, must be limited

to obligations currently payable or properly chargeable to the accounting period during which the test is being applied as,

for example, a sinking fund payment due within the curent year. Black's Law Dictionary defines "accrued liability" as

"an obligation or debt which is properly chargeable in a given accounting period, but which is not yet paid or payable".

The principal amount of the Notes is neither due nor accruing due in this sense.

58 There appears to be some confusion in this analysis as to "debts" and "obligations", the latter being much broader than

debts. Please see above as to my views concerning the floodgates argument under the BIA and CCAA being addressed by

judicially exercised discretion even if "otherwise warranted" applications were made. I pause to note that an insolvency test

under general corporate litigation need not be and likely is not identical, or indeed similar to that under these insolvency statutes.

As well, it is curious to note that the cut off date is the end of the current fiscal period which could have radically different
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results if there were a calendar fiscal year and the application was variously made in the first week of January, mid-summer

or the last day of December. Lastly, see above and below as to my views conceming the proper interpretation of this question

of "accruing duè".

59 It seems to me that the phrase "accruing due" has been interpreted by the courts as broadly identif,iing obligations that

will "become due". See Viteway Natural Foods Ltd. below at pp. 163-4 - at least at some point in the future. Again, I would

refer to my conclusion above that every obligation ofthe corporation in the hypothetical or notional sale must be treated as

"accruing due" to avoid orphan obligations. In that context, it matters not that a wind-up pension liability may be discharged

over I 5 years; in a test (c) situation, it is crystallized on the date ofthe test. See Optical Recording Laboratories Inc. supra afpp.

756-7; Viteway Natural Foods Ltd., Re (1986), 63 C.B.R. (N.S.) 157 (B.C. S.C.) atpp. 164-63-4; Consolidated Seed Exports

Ltd., Re (1936), 62 C.B.R. (N.S.) 156 (8.C. S.C.) at p. 163. ln Consolidated Seed Exports Ltd.,Spencer J. at pp. 162-3 stated:

In my opinion, a futures broker is not in that special position. The third definition of "insolvency" may apply to a futures

trader at any time even though he has open long positions in the market. Even though Consolidated's long positions were

not required to be closed on 10th December, the chance that they might show a profit by March 1981 or even on the

following day and thus wipe out Consolidated's cash deficit cannot save it from a condition ofinsolvency on that day. The

circumstances fit precisely within the third definition; if all Consolidated's assets had been sold on that day at a fair value,

the proceeds would not have covered its obligations due and accruing due, including its obligations to pay in March 198 I

for its long positions in rapeseed. The market prices from day to day establish a fair valuation. . . .

The contract to buy grain at a fixed price at a future time imposes a present obligation upon a trader taking a long position

in the futures market to take delivery in exchange for payment at that future time. It is true that in the practice of the market,

that obligation is nearly always washed out by buying an ofßetting short contract, but until that is done the obligation

stands. The trader does not know who will eventually be on the opposite side of his transaction if it is not offset but all

transactions are treated as if the clearing house is on the other side. It is a present obligation due at a future time. It is

therefore an obligation accruing due within the meaning of the third definition of "insolvency".

60 The possibility of an expectancy of future prohts or a change in the market is not sufficient; Consolidated Seed Exports

Ltd. atp.162 emphasizes that the test is to be done on that day, the day offiling in the case ofan application for reorganization.

61 I see no objection to using Exhibit C to Stephen's affidavit as an aid to review the balance sheet approach to test (c).

While Stephen may not have known who prepared Exhibit C, he addressed each of its components in the text of his affidavit

and as such he could have mechanically prepared the exhibit himself. He was comfortable with and agreed with each of its

components. Stelco's factum at paragraphs 70-1 submits as follows:

70. In Exhibit C to his Afhdavit, Mr. Stephen addresses a variety of adjustments to the Shareholder's Equity of Stelco

necessary to reflect the values of assets and liabilities as would be required to determine whether Stelco met the test of

insolvency under Clause C. In cross examination of both Mr. Vaughan and Mr. Stephen only one of these adjustments

was challenged - the "Possible Reductions in Capital Assets."

7l . The basis of the challenge was that the comparative sales analysis was flawed. In the submission of Stelco, none

of these challenges has any merit. Even if the entire adjustment relating to the value in capital assets is ignored, the

remaining adjustments leave Stelco with assets worth over $600 million less than the value of its obligations due and

accruing due. This fundamental fact is not challenged.

62 Stelco went on at paragraphs 74-5 of its factum to submit:

74. The values relied upon by Mr. Stephen if anything, understate the extent of Stelco's insolvency. As Mr. Stephen

has stated, and no one has challenged by affidavit evidence or on cross examination, in a fairly conducted sale under

legal process, the value of Stelco's working capital and other assets would be further impaired by: (i) increased

environmental liabilities not reflected on the financial statements, (ii) increased pension deficiencies that would be

{
uo¡'le-çlL,iivFtrext. *Á!*ÀÞ.4 Cooyright O Thomson Reuter$ Canada L¡m¡ted ûÍ ¡ts licensors {excluding ¡ndiv:dìJai court docuñents). All r¡ghts reserved.



Stelco lnc., Re, 2004 CarswellOnt 121 1

2004 CarswellOnt 121 1, [20041o.J. No. 1257, L2oo4J o. I .Ç. 284...

generated on a wind up of the pension plans, (iii) severance and termination claims and (iv) substantial liquidation

costs that would be incurred in connection with such a sale.

75. No one on behalf of the USWA has presented any evidence that the capital assets of Stelco are in excess of book

value on a stand alone basis. Certainly no one has suggested that these assets would be in excess ofbook value ifthe

related environmental legacy costs and collective agreements could notbe separated from the asseits.

63 Before turning to that exercise, I would also observe that test (c) is also disjunctive. There is an insolvency condition

ifthe total obligation ofthe debtor exceed either (i) a fair valuation ofits assets or (ii) the proceeds ofa sale fairly conducted

under legal process of its assets.

64 As discussed above and confrrmed by Stephen, if there were a sale under legal process, then it would be unlikely, especially

in this circumstance that values would be enhanced; in all probability they would be depressed from book value. Stephen took

the balance sheet GAAP calculated figure of equity at November 30, 2003 as $804.2 million. From that, he deducted the loss

for December 2003 - January 2004 of $ l7 million to arrive at an equity position of $787 .2 million as at the date of filing.

65 From that, he deducted, reasonably in my view, those "booked" assets that would have no value in a test (c) sale namely:

@) $29a million of future income tax recourse which would need taxable income in the future to realize; (b) $57 million for a

write-off of the Platemill which is presently hot idled (while Locker observed that it would not be prohibitive in cost to restart

production, I note that neither Stephen nor Vaughn were cross examined as to the decision not to do so); and (c) the captialized

deferred debt issue expense of $3.2 million which is being written off over time and therefore, truly is a "nothing". This totals

$354.2 million so that the excess of value over liabilities before reflecting obligations not included in the financials directly,

but which are, substantiated as to category in the notes would be $433 million.

66 On a windup basis, there would be a pension deficiency of $1252 million; however, Stephen conservatively in my view

looked at the Mercer actuary calculations on the basis of a going concem finding deficiency of $656 million. If the $1252

million windup figure had been taken, then the picture would have been even bleaker than it is as Stephen has calculated it for

test (c) purposes. In addition, there are defened pension costs of $198.7 million which under GAAP accounting calculations is

allowed so as to defer recognition ofpast bad investment experience, but this has no realizable value. Then there is the question

of Employee Future Benefits. These have been calculated as at December 3 l, 2003 by the Mercer acturary as $gOg.¡ million

but only $684 million has been accrued and booked on the f,rnancial statements so that there has to be an increased provision

of $225.3 million. These off balance sheet adjustments total $1080 million.

67 Taking that last adjustment into account would result ina negative equify of ($433 million minus $1080 million)

or negative $647 million. On that basis without taking into account possible reductions in capital assets as dealt with in the

somewhat flawed Exhibit E nor environmental and other costs discussed above, Stelco is insolvent according to the test (c).

With respect to Exhibit E, I have not relied on it in any way, but it is entirely likely that a properly calculated Exhibit E would

provide comparators (also being sold in the U.S. under legal process in a fairly conducted process) which tend to require a

further downward adjustment. Based on test (c), Stelco is significantly, not marginally, under water.

68 In reaching my conclusion as to the negative equity (and I find that Stephen approached that exercise fairly and

constructively), please note my comments above regarding the possible assumption of pension obligations by the purchaser

being offset by a reduction ofthe purchase price. The35o/o adjustment advocated as to pension and employee benefits in this

regard is speculation by the Union. Secondly, the Union emphasized cash flow as being important in evaluation, but it must

be remembered that Stelco has been negative cash flow for some time which would make that analysis unreliable and to the

detriment of the Union's position. The Union treated the $773 million estimated contribution to the shortfall in the pension

deficiency by the Pension Benefits Guarantee Fund as eliminating that as a Stelco obligation. That is not the case however

as that Fund would be subrogated to the claims of the employees in that respect with a result that Stelco would remain liable

for that $773 million. Lastly, the Union indicated that there should be a $155 million adjustment as to the negative equity in

Sub Applicants when calculating Stelco's equity. While Stephen at Q. l8l-2 acknowledged that there was no adjustment for
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that, I agree with him that there ought not to be since Stelco was being examined (and the calculations were based) on an

unconsolidated basis, not on a consolidated basis.

69 In the end result, I have concluded on the balance ofprobabilities that Stelco is insolvent and therefore it is a "debtor

company" as at the date of filing and entitled to apply for the CCAA initial order. My conclusion is that (i) BIA test (c) strongly

shows Stelco is insolvent; (iD BIA test (a) demonstrates, to a less certain but sufhcient basis, an insolvency and (iii) the "new"

CCAA test again strongly supports the conclusion of insolvency. I am further of the opinion that I properly exercised my

discretion in granting Stelco and the Sub Applicants the initial order on January 29,2004 and I would confirm that as ofthe

present date with effect on the date of filing. The Union's motion is therefore dismissed.

70 I appreciate that all the employees (union and non-union alike) and the Union and the International have ajustifiable pride

in their work and their workplace - and a human concern about what the future holds for them. The pensioners are in the same

position. Their respective positions can only be improved by engaging in discussion, an exchange of views and information

reasonably advanced and conscientiously listened to and digested, leading to mutual problem solving, ideas and negotiations.

Negative attitudes can only lead to the detriment to all stakeholders. Unfortunately there has been some finger pointing on

various sides; that should be put behind everyone so that participants in this process can concentrate on the future and not

inappropriately dwell on the past. I understand that there have been some discussions and interchange over the past two weeks

since the hearing and that is a positive start.

Motion dismissed.

APPENDIX
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M. Konyukhova, for Midland Loan Services Inc.

C. Prophet, for the Canadian Imperial Bank of Commerce

HEARD: February 23,2012

REASONS FOR DECISION

I. Overview: CCAA Initial Order

11] On Thursday, February 23, 2012, I granted an Initial Order under the Companies'
Creditors Arrangement Act, R.S.C. 1985, c. C-36, in respect of the Applicants. These are my
Reasons for that decision.

II. The applicant corporations

L2] The Applicants are members of the First Leaside group of companies. They are

described in detail in the affidavit of Gregory Macleod, the Chief Restructuring Offìcer of First
Leaside Wealth Management ("FLWM"), so I intend only refer in these Reasons to the key
entities in the group. The parent corporation, FLWM, owns several subsidiaries, including the
applicant, First Leaside Securities Inc. ("FLSI"). According to Mr. Macleod, the Group's
operations centre on FLWM and FLSI.

13] FLSI is an Ontario investment dealer that manages clients' investment portfolios which,
broadly speaking, consist of non-proprietary Marketable Securities as well as proprietary equity
and debt securities issued by First Leaside (the so-called "FL Products"). All segregated
Marketable Securities are held in segregated client accounts with Penson Financial Services
Canada Inc.

t4] First Leaside designed its FL Products to provide investors with consistent monthly
distributions. First Leaside acts as a real estate syndicate, purchasing real estate through limited
partnerships with a view to rehabilitating the properties for lease at higher rates or eventual
resale. First Leaside incorporated special-purpose corporations to act as general partners in the
various LPs it set up. The general partners of First Leaside's Canadian LPs - i.e. those which
own property in Canada - are applicants in this proceeding. First Leaside also seeks to extend
the benefits of the Initial Order to the conesponding LPs.

t5l First Leaside has two types of LPs: individual LPs that acquire and operate a single
property or development, and aggregator LPs that hold units of multiple LPs. Investors have
invested in both kinds of LPs. In paragraph 49 of his affidavit Mr. Macleod detailed the LPs
within First Leaside. While most First Leaside LPs hold interests in identifrable properties, for a
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few, called "Blind Pool LPs", clients invest funds without knowing where the funds likely were
to be invested. Those LPs are described in paragraph 51 of Mr. Macl-eod's affidavit.

t6] The applicant, First Leaside Finance Inc. ("FL Finance"), acted as a "central bank" for
the First Leaside group of entities.

ilI. The material events leading to this application

l7l In the fall of 2009 the Ontario Securities Commission began investigating First Leaside.

In March, 2011, First Leaside retained the proposed Monitor, Grant Thornton Limited, to review
and make recommendations about First Leaside's businesses. Around the same time First
Leaside arranged for appraisals to be performed of various properties.

t8] Grant Thornton released its report on August 19,2011. For purposes of this application
Grant Thornton made several material fìndings:

(i) There exist significant intenelationships between the entities in the FL Group which
result in a complex corporate structure;

(ii) Certain LPs have been a drain on the resources of the Group as a result of recurring
operating losses and property rehabilitation costs; and,

(iii)The future viability of the FL Group was contingent on its ability to raise new capital:

"If the FL Group was restricted from raising new capital, it would likely be

unable to eontinue its operations in the ordinary course, as it would have

insufficient revenue to support its infrastructure, staffing costs, distributions, and

to meet their funding requirements for existing projects."

t9] As a result of the report First Leaside hired additional staff to improve accounting
resources and financial planning. Last November the Board appointed an Independent
Committee to assume all decision-making authority in respect of First Leaside; the Group's
founder, David Phillips, was no longer in charge of its management.

[10] FLSI is regulated by both the OSC and the Investment Industry Regulatory Organization
of Canada ("IIROC"). In October, 201 l, IIROC issued FLSI a discretionary early warning level
2 letter prohibiting the company from reducing capital and placing other restrictions on its
activities. At the same time the OSC told First Leaside that unless satisfactory arrangements

were made to deal with its situation, the OSC almost certainly would take regulatory action,
including seeking a cease trade order.

[11] First Leaside agreed to a voluntary cease trade, retained Grant Thornton to act as an

independent monitor, informed investors about those developments, and made available the

August Grant Thornton report.
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[12] Because the cease trade restricted First Leaside's ability to raise capital, the Independent
Committee decided in late November to cease distributions to clients, including distributions to
LP unit holders, interest payments on client notes/debts, and dividends on common or preferred
shares.

[3] In December the Independent Committee decided to retain Mr. Macleod as CRO for
First Leaside and asked him to develop a workout plan, which he finalized in late January,2012.
Mr. Macleod deposed that the downturn in the economy has resulted in First Leaside realizing
lower operating income while incurring higher operational costs. In his affidavit Mr. Macleod
set out his conclusion about a workout plan:

After carefully analyzing the situation, my ultimate conclusion was that it was too risky
and uncertain for First Leaside to pursue a resumption of previous operations, including
the raising of capital. My recommendation to the Independent Committee was that First
Leaside instead undertake an orderly wind-down of operations, involving:

(a) Completing any ongoing property development activity which would create value for
investors;

(b) Realizing upon assets when it is feasible to do so (even where optimal realization
might occur over the next 12 fo 36 months);

(c) Dealing with the significant inter-company debts; and,

(d) Distributing proceeds to investors

Mr. Macleod fi¡rther deposed:

[T]he best way to promote this wind-down is through a filing under the CCAA so that all
issues - especially the numerous investor and creditor claims and inter-company claims -
can be dealt with in one forum under the supervision of the court.

The Independent Committee approved Mr. Macleod's recommendations. This application
resulted.

IV. Availability of CCAA

A. The financial condition of the applicants

U4] According to Mr. Macleod, First Leaside has over $370 million in assets under
management. Some of those, however, are Marketable Securities. First Leaside is proposing
that clients holding Marketable Securities (which are held in segregated accounts) be free to
transfer them to another investment dealer during the CCAA process. As to the value of FL
Products, Mr. Macleod deposed that "it remains to be determined specihcally how much value
will be realized for investors on the LP units, debt instruments, and shares issued by the various
First Leaside entities."

3:
ü
õ)g}
f.¡

Ð
t!)
7
ö
(\



-Page5-

[5] First Leaside's debt totals approximately $308 million: $176 million to secured creditors
(mostly mortgagees) and $132 million to unsecured creditors, including investors holding notes

or other debt instruments.

[6] Mr. Macleod summarized his assessment of the financial status of the First Leaside

Group as follows:

[S]ince GTL reported that the aggregate value of properties in the First Leaside exceeded

the value of the properties, there will be net proceeds remaining to provide at least some

retum to subordinate creditors or equity holders (i.e., LP unit holders and corporation
shareholders) in many of the First Leaside entities. The recovery will, of course, vary
depending on the entity. At this stage, however, it is fair to conclude that there is a

material equity deficit both in individual First Leaside entities and in the overall First
Leaside group.

lITl In his affìdavit Mr. Macleod also deposed, with respect to the f,rnancial situation of First
Leaside, that:

(i) The cease trade placed severe financial constraints on First Leaside as almost every
business unit depended on the ability of FLWM and its subsidiaries to raise capital
from investors;

(ii) There are immediate cash flow crises at FLWM and most LPs;

(iiÐFLWM's cash reserves had fallen from $2.8 million in November,20Il to $1.6 million at

the end ofthis January;

(iv)Absent new cash from asset disposals, current cash reserves would be exhausted in April;

(v) At the end of December, 2071 Ventures defaulted by failing to make a principal
mortgage payment of $4.25 million owing to KingSett;

(vi)Absent cash flow from FLWM a default is imminent for Investor's Harmony property;

(vii) First Leaside lacks the liquidity or refinancing options to rehabilitate a number of the
properties and execute on its business plan; and,

(viii) First Leaside generally has been able to make mortgage payments to its creditors, but
in the future it will be difficult to do so given the need to expend monies on property

development and upgrading activities
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tl8l In his description of the status of the employees of the Applicants, Mr. Macleod did not

iaentify any issue òoncerning a pension funding deficiency.r The internally-prepared 2010

FLWM financial statements did not record any such liability. Grant Thornton did not identify
any such issue in its Pre-filing Report.

tl9] First Leaside is not proposing to place all of its operations under court-supervised

insolvency proceedings. It does not plan to seek Chapter l l protection for its Texas properties

since it believes they may be able to continue operations over the anticipated wind-up period

using cash flows they generate and pay their liabilities as they become due. Nor does First
Leaside seek to include in this CCAA proceeding the First Leaside Venture LP ("Ventures")

which owns and operates several properties in Ontario and British Columbia. On February 15,

2012 Ventures and Bridge Gap Konsult Inc. signed a non-binding term sheet to provide some

bridge financing for Ventures. First Leaside decided not to include certain Ventures-related

timite¿ partnerships inthe CCAA application at this sfage,2 while reserving the right to later bring
a motion to extend the Initial Order and stay to these Excluded LPs. The Initial Order which I
signed reflected that reservation.

t20l As noted above, over the better part of the past year the proposed Monitor, Grant

Thornton, has become familiar with the affairs of the First Leaside Group as a result of the

review it conducted for its August,2011 report. Last November First Leaside retained Grant

Thomton as an independent monitor of its business.

l:2ll In its Pre-f,rling Report Grant Thornton noted that the last available financial statements

for FLWM were internally prepared ones for the year ended December 31,2010. They showed a

net loss of about $2.S63 million. The Pre-filing Report contained a l0-week cash flow
projection (ending April 27, 2012) prepared by the First Leaside Group. The Cash Flow
Projection does not contemplate servicing interest and principal payments during the projection

period. On that basis the Cash Flow Projection showed the Group's combined closing bank

balance declining from $6.97 million to $4.144 million by the end of the projection period.

Grant Thornton reviewed the Cash Flow Projection and stated that it reflected the probable and

hypothetical assumptions on which it was prepared and that the assumptions were suitably

supported and consistent with the plans of the First Leaside Group and provided a reasonable

basis for the Cash Flow Projection.

l\2l Grant Thornton reported that certain creditors, specifìcally construction lien claimants,

had commenced enforcement proceedings and it concluded:

Given creditors' actions to date and due to the complicated nature of the FL Group's
business, the complex corporate structure and the number of competing stakeholders, it is
unlikely that the FL Group will be able to conduct an orderly wind-up or continue to

1 Macleod Affidavit, paras. 104 to 106.
2 The Excluded LPs were identified in paragraph 134 of Mr. Macleod's affidavit.
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rehabilitate properties without the stability provided by a formal Court supervised

restructuring process.

As the various stakeholder interests are in many cases intertwined, including
intercompany claims, the granting of the relief requested would provide a single forum
for the numerous stakeholders of the FL Group to be heard and to deal with such parties'

claims in an orderly manner, under the supervision of the Court, a CRO and a Court-

appointed Monitor. In particular, a simple or forced divestiture of the properties of the

FL Group would not only erode potential investor value, but would not provide the

structure necessary to reconcile investor interests on an equitable and ratable basis.

A stay of proceedings for both the Applicants and the LPs is necessary if it is deemed

appropriate by this Honourable Court to allow the FL Group to maintain its business and

to allow the FL Group the opportunity to develop, refine and implement their
restructuring/wind-up plan(s) in a stabilized environment.

B. Findings

l23l I am satisfied that the Applicants are "companies" within the meaning of the CCAA and

that the total claims against the Applicants, as an affiliated group of companies, is greater than $5

million.

lT4l Are the Applicant companies "debtor companies" in the sense that they are insolvent?

For the purposes of the CCAA a company may be insolvent if it falls within the definition of an

insolvent person in section 2 of the Banlvuptcy and Insolvency Act or if its financial
circumstances fall within the meaning of insolvent as described in Re Stelco Inc. which include a

financially troubled corporation that is "reasonably expected to run out of liquidity within
reasonable proximity of time as compared with the time reasonably required to implement a

restructuring".3

l25l When looked at as a group the Applicants fall within the extended meaning of
"insolvent": as a result of the cease trade their ability to raise capital has been severely restricted;

cash reserves fell significantly from November until the time of filing, and the Cash Flow
Projection indicates that cash reserves will continue to decline even with the cessation of
payments on mortgages and other debt; Mr. Macleod estimated that cash reserves would run out

in April; distributions to unit holders were suspended last November; and, some formal mortgage

defaults have occurred.
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126l However, a secured creditor mortgagee, Midland Loan Services Inc., submitted that to
qualifu for CCAA protection each individual applicant must be a "debtor company" and that in
the case of one applicant, Queenston Manor General Partner Inc., that company was not

insolvent. In his affidavit Mr. Macleod deposed that the Queenston Manor LP is owned by the

First Leaside Expansion Limited Partnership ("FLEX"). Queenston owns and operates a77'unit
retirement complex in St. Catherines, has been profitable since 2008 and is expected to remain

profitable through 2013. Queenston has been listed for sale, and management currently is

considering an offer to purchase the property. Midland Loan submitted that in light of that

financial situation, no finding could be made that the applicant, Queenston Manor General

Partner Inc., was a "debtor company".

l27l Following that submission I asked Applicants' counselwhere in the record one could find
evidence about the insolvency of each individual Applicant. That prompted a break in the

hearing, at the end of which the Applicants filed a supplementary affidavit from Mr. Macleod.
Indicating that one of the biggest problems facing the Applicants was the Iack of complete and

up-to-date records, in consultation with the Applicants' CFO Mr. Macleod submitted a chart

providing, to the extent possible, further information about the financial status of each Applicant.

That chart broke down the financial status of each of the 52 Applicants as follows:

Insolvent 28

Dormant l5

Little or no realizable assets 5

More information to be made available to the court J

Other: management revenue stopped in 2010; $70,000
cash; $270,000 in related-company receivables

1

Queenston Manor General Partner Inc. was one of the applicants for which "more information

would be made available to the court".

128] As I have found, when looked at as a group, the Applicants fall within the extended

meaning of "insolvent". When one descends a few levels and looks at the financial situation of
some of the aggregator LPs, such as FLEX, Mr. Macleod deposed that FLEX is one of the

largest net debtors - i.e. it is unable to repay inter-company balances from operating cash flows

and lacks sufficient net asset value to settle the intercompany balances through the immediate

liquidation of assets. The evidence therefore supports a finding that the corporate general partner

of FLEX is insolvent. Queenston Manor is one of several assets owned by FLEX, albeit an asset

which uses the form of a limited partnership.

l29l If an insolvent company owns a healthy asset in the form of a limited partnership does the

health of that asset preclude it from being joined as an applicant inaCCAA proceeding? In the
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circumstances of this case it does not. The jurisprudence under the CCAA provides that the

protection of the Act may be extended not only to a "debtor company", but also to entities who,

in a very practical sense, are 'onecessary parties" to ensure that that stay order works. Morawetz

J. put the matter the following way in Priszm Income Fund (Re):

The CCAA definition of an eligible company does not expressly include partnerships.

However, CCAA courts have exercised jurisdiction to stay proceedings with respect to
partnerships and limited partnerships where it is just and convenient to do so. See

Lehndorff, supra, and Re Canwest Global Communications Corp., 2009 CarswellOnt
6184 (S.C.J.).

The courts have held that this relief is appropriate where the operations of the debtor

companies are so intertwined with those of the partnerships or limited partnerships in
question, that not extending the stay would significantly impair the effectiveness of a stay

in respect of the debtor companies.a

t30l Although section 3(1) of the CCAA requires a court on an initial application to inquire

into the solvency ofany applicant, thejurisprudence also requires a court to take into account the

relationship between any particular company and the larger group of which it is a member, as

well as the need to place that company within the protection of the Initial Order so that the order

will work effectively. On the evidence filed I had no hesitation in concluding that given the

insolvency of the overall First Leaside Group and the high degree of inter-connectedness

amongst the members of that group, the protection of the CCAA needed to extend both to the

Applicants and the limited partnerships listed in Schedule "A" to the Initial Order. The presence

of all those entities within the ambit of the Initial Order is necessary to effect an orderly winding-
up of the insolvent group as a whole. Consequently, whether Queenston Manor General Partner

Inc. falls under the Initial Order by virtue of being a "debtor company", or by virtue of being a

necessary party as part of an intertwined whole, is, in the circumstances of this case, a distinction
without a practical difference.

t31] In sum, I am satisfied that those Applicants identified as "insolvent" on the chart attached

to Mr. Macleod's supplementary affidavit are "debtor companies" within the meaning of the

CCAA and that the other Applicants, as well as the limited partnerships listed on Schedule "A" of
the lnitial Order, are entities to which it is necessary and appropriate to extend CCAA protection.

C. "Liquidation" CCAA

l32l While in most circumstances resort is made to the CCAA to "permit the debtor to
continue to carry on business and, where possible, avoid the social and economic costs of
tiquidating its assets" and to create "conditions for preserving the status quo while attempts are

made to find common ground amongst stakeholders for a reorganization that is fair to all", the
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reality is that "reorganizations of differing complexity require different legal mechanisms." 5

That reality has led courts to recognize that the CCAA may be used to sell substantially all of the

assets of a debtor company to preierve it as a going concern under new ownership,6 or to wind-
up or liquidate it. In tàhndo6TGeneral Partner Ltd. (Re)7 Farley J. observed:

It appears to me that the purpose of the CCAA is also to protect the interests of creditors

and to enable an orderly distribution of the debtor company's affairs. This may involve a
winding-up or liquidation of a company or simply a substantial downsizing of its
business operations, provided the same is proposed in the best interests of the creditors
generally. See lssoc. Investors, supra, at p. 318; Re Amirault Co. (1951),32 C.B.R.

1986, (1951) 5 D.L.R. 203 (N.S.S.C.) at pp. 187-8 (C.B.R.).

t33l In the decision of Associated Investors of Canada Ltd. (Re) refened to by Farley J., the

Alberta Court of Queen's Bench stated:

The realities of the modem marketplace dictate that courts of law respond to commercial
problems in innovative ways without sacrificing legal principle. In my opinion, the

Companies' Creditors Arrangement Act is not restricted in its application to companies

which are to be kept in business. Moreover, the Court is not without the ability to address

within its jurisdiction the concerns expressed in the Ontario cases. The Act may be

invoked as a means of liquidating a company and winding-up its affairs but only if
certain conditions precedent are met:

l. It must be demonstrated that benefits would likely flow to Creditors that would
not otherwise be available if liquidation were effected pursuant to the Bankruptcy
Act or the Winding-Up Act.

2. The Court must concurrently provide directions pursuant to compatible
legislation that ensures judicial control over the liquidation process and an

effective means whereby the affairs of the company may be investigated and the

results of that investigation made available to the Court.

3. A Plan of Arrangement should not receive judicial sanction until the Court has

in its possession, all of the evidence necessary to allow the Court to properly

s Century Services Inc. v. Canada (Attorney General),2010 SCC 60, paras' 15,77 and78.
6 Nortel Nentorks Corp. (Re),2009 ONCA 833, para.46; see Kevin P. McElcheran, Commercial Insolvency in

Canada, Second Edition (Toronto: LexisNexis, 201l), pp. 284 et seq.

' ¡tOSl1O.J. No. 14 (Gen. Div.). In Brake Pro, Ltd. (Re), [2008] O.J. No. 2180 (S.C.J.), Wilton-Siegel J. stated, at

paragraph l0: "While reservations are expressed from time to time regarding the appropriateness of a "liquidating"
CCAA proceeding, such proceedings are permissible under the CCAA."
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exercise its discretion according to standards of fairness and reasonableness,

absent any findings of illegality.s

The editors of The 2012 Annotated Banlcruptcy and Insolvency Act take some issue with the

extent of those conditions:

With respect, these conditions may be too rigorous. If the court finds that the plan is fair
and reasonable and in the best interests of creditors, and there are cogent reasons for
using the statute rather than the BIA or WURA, the^re seems no reason why an orderly

liquidation could not be carried out under the CCAA.e

l34l Mr. Macl.eod, the CRO, deposed that no viable plan exists to continue First Leaside as a

going concern and that the most appropriate course of action is to effect an orderly wind-down of
First Leaside's operations over a period of time and in a manner which will create the

opportunity to realize improved net asset value. In his professional judgment the CCAA offered

the most appropriate mechanism by which to conduct such an orderly liquidation:

[T]he best way to promote this wind-down is through a frling under the CCAA so that all
issues - especially the numerous investor and creditor claims and the inter-company

claims - can be dealt with in one forum under the supervision of the court.

In its Pre-f,rling Report the Monitor also supported using the CCAA to implement the

"restructuring/wind-up plan(s) in a stabilized environment".

l35l Both the CRO and the proposed Monitor possess extensive knowledge about the

workings of the Applicants. Both support a process conducted under the CCAA as the most
practical and effective way in which to deal with the affairs of this insolvent group of companies.

No party contested the availability of the CCAA to conduct an orderly winding-up of the affairs

of the Applicants (although, as noted, some parties questioned whether certain entities should be

included within the scope of the Initial Order). Given that state of affairs, I saw no reason not to

accept the professional judgment of the CRO and the proposed Monitor that a liquidation under

the CCAA was the most appropriate route to take.

t36l Moreover, I saw no prejudice to claimant creditors by permitting the winding-up of the

First Leaside Group to proceed under the CCAA instead of under the BIA in view of the

convergence which exists between the CCAA and BIA on the issue of priorities. As the Supreme

Court of Canada pointed out in Century Services:

8 liit'st Investors Corp. (Re) (1987),46 D.L.R. (4'h) 669 (Alta. Q.B.), para.36.
e Houlden, Morawetz & Sarra, The 2012 Annotated Banlcruptcy and Insolvency lct, N$1, p. 1099
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Because the CCAA is silent about what happens if reorganization fails, the BIA scheme of
liquidation and distribution necessarily supplies the backdrop for what will happen if a

C Ò ¿¿ r eor ganizati o n i s u lt imate ly unsucces sful. 
I 0

As the British Columbia Court of Appeal observed in Caterpillar Financial Services Ltd. v.

360networlcs corp. inlerested paÉies also use that priorities backdrop to negotiate successful
CCAA reorganizations:

While it might be suggestedthat CCAA proceedings may require those with a financial
stake in the company, including shareholders and creditors, to compromise some of
their rights in order to sustain the business, it cannot be said that the priorities between
those with a financial stake are meaningless. The right of creditors to realize on any
security may be suspended pending the final approval of the court, but this does not
render their potential priority nugatory. Priorities are always in the background and

influence the decisions of those who vote on the plan.ll

I37l I therefore concluded that the CCAA was available to the Applicants in the circumstances,
and I so ordered.

V. Representative Counsel, CRO and Monitor

[38] The Applicants sought the appointment of Fraser Milner Casgrain ("FMC") as

Representative Counsel to represent the interests of the some 1,200 clients of FLSI in this
proceeding, subject to the right of any client to opt-out of such representation. The proposed

Monitor expressed the view that it would be in the best interests of the FL Group and its
investors to appoint Representative Counsel. No party objected to such an appointment. I
reviewed the qualifications and experience of proposed Representative Counsel and its proposed

fees, and I was satisfied that it would be appropriate to appoint FMC as Representative Counsel
on the terms set out in the Initial Order.

t39] The Applicants sought the appointment of G.S. Macleod & Associates Inc. as CRO of
First Leaside. No party objected to that appointment. The Applicants included a copy of the
CRO's December 21,2011 Retention Agreement in their materials. The proposed Monitor
stated that the appointment of a CRO was important to ensure an adequate level of senior
corporate governance leadership. I agree, especially in light of the withdrawal of Mr. Phillips
last November from the management of the Group. The proposed Monitor reported that the
terms and conditions of the Retention Agreement were consistent with similar arrangements
approved by other courts in CCAA proceedings and the remuneration payable was reasonable in
the circumstances. As a result, I confirmed the appointment of G.S. Macleod & Associates Inc.
as CRO of First Leaside.
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t40] Finally, I appointed Grant Thornton as Monitor. No party objected, and Grant Thornton

has extensive knowledge of the affairs of the First Leaside Group.

VI. Administration and D&O Charges and their priorities

A. Charges sought

t41l The Applicants sought approval, pursuant to section 11.52 of the CCAA, of an

Administration Charge in the amount of $l million to secure amounts owed to the Estate

Professionals - First Leaside's legal advisors, the CRO, the Monitor, and the Monitor's counsel.

142) They also sought an order indemniffing the Applicants' directors and officers against any

post-filing liabilities, together with approval, pursuant to section 11.51 of the CCAA, of a

Director and Offrcer's Charge in the amount of $250,000 as security for such an indemnity.

Historically the First Leaside Group did not maintain D&O insurance, and the Independent

Committee was not able to secure such insurance at reasonable rates and terms when it tried to
do so in 201 1.

I43l The Monitor stated that the amount of the Administration Charge was established based

on the Estate Professionals' previous history and experience with restructurings of similar
magnitude and complexity. The Monitor regarded the amount of the D&O Charge as reasonable

under the circumstances. The Monitor commented that the combined amount of both charges

($1.2S million) was reasonable in comparison with the amount owing to mortgagees ($176

million).

l44l In its Pre-filing Report the Monitor did note that shortly before commencing this

application the Applicants paid $250,000 to counsel for the Independent Committee of the

Board. The Monitor stated that the payment might "be subject to review by the Monitor, iflwhen
it is appointed, in accordance with s. 36.1(1) of the CCAA". No party requested an adjudication

of this issue, so I refer to the matter simply to record the Monitor's expression of concern.

t45] Based on the evidence fìled, I concluded that it was necessary to grant the charges sought

in order to secure the services of the Estate Professionals and to ensure the continuation of the

directors in their offices and that the amounts of the charges were reasonable in the

circumstances.

B. Priority of charges

146l The Applicants sought super-priority for the Administration and D&O Charges, with the

Administration Charge enjoying fìrst priority and the D&O Charge second, with some

modification with respect to the property of FLSI which the Applicants had negotiated with
IIROC.

147) In its Pre-frling Report the proposed Monitor stated that the mortgages appeared to be

well collateralized, and the mortgagees would not be materially prejudiced by the granting of the

proposed priority charges. The proposed Monitor reported that it planned to work with the
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Applicants to develop a methodology which would allocate the priority charges fairly amongst
the Applicants and the included LPs, and the allocation methodology developed would be

submitted to the Court for review and approval.

t4Sl In Indalex Limited (R )" the Court of Appeal reversed the super-priority initially given to
a DIP Charge by the motions judge in an initial order and, instead, following the sale of the

debtor company's assets, granted priority to deemed trusts for pension deficiencies. In reaching
that decision Court of Appeal observed that affected persons - the pensioners - had not been

provided at the beginning of the CCAA proceeding with an appropriate opportunity to participate
in the issue of the priority of the DIP Charge.r3 Specifically, the Court of Appeal held:

In this case, there is nothing in the record to suggest that the issue of paramountcy was
invoked on April 8, 2009, when Morawetz J. amended the Initial Order to include the
super-priority charge. The documents before the court atthat time did not alert the court
to the issue or suggest that the PBA deemed trust would have to be overidden in order
for Indalex to proceed with its DIP financing efforts while under CCAA protection. To
the contrary, the affidavit of Timothy Stubbs, the then CEO of Indalex, sworn April 3,

2009, was the primary source of information before the court. In para. 74 of his affidavit,
Mr. Stubbs deposes that Indalex intended to comply with all applicable laws including
"regulatory deemed trust requirements".

While the super-priority charge provides that it ranks in priority over trusts, "statutory or
otherwise", I do not read it as taking priority over the deemed trust in this case because

the deemed trust was not identified by the court at the time the charge was granted and
the affidavit evidence suggested such a priority was unnecessary. As no finding of
paramountcy was made, valid provincial laws continue to operate: the super-priority
charge does not override the PBA deemed trust. The two operate sequentially, with the
deemed trust being satisfied first from the Reserve Fund.ra

t4gl In his recent decision in Timminco Limited (R )tt ("Timminco I") Morawetz J. described
the commercial reality underpinning requests for Administration and D&O Charges in CCAA
proceedings:

In my view, in the absence of the court granting the requested super priority and

protection, the objectives of the CCAA would be frustrated. It is not reasonable to expect

that professionals will take the risk of not being paid for their services, and that directors
and officers will remain if placed in a compromised position should the Timminco
Entities continue CCAA proceedings without the requested protection. The outcome of

12 zott ONCA 265.

" Ibid.,para. 155.
to lbid.,paras. 178 and779.
tt zot2oNSC 506.
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the failure to provide these respective groups with the requested protection would, in my
view, result in the overwhelming likelihood that the CCAA proceedings would come to an

abrupt halt, followed, in all likelihood, by bankruptcy proceedings.r6

[50] In its Pre-frling Report the proposed Monitor expressed the view that if the priority
charges were not granted, the First Leaside Group likely would not be able to proceed under the
CCAA.

[51] In my view, absent an express order to the contrary by the initial order applications judge,

the issue of the priorities enjoyed by administration, D&O and DIP lending charges should be

ftnalized at the commencement of a CCAA proceeding. Professional services are provided, and

DIP funding is advanced, in reliance on super-priorities contained in initial orders. To ensure the
integrity, predictability and fairness of the CCAA process, certainty must accompany the granting
of such super-priority charges. When those important objectives of the CCAA process are

coupled with the Court of Appeal's holding that parties affected by such priority orders be given
an opportunity to raise any paramountcy issue, it strikes me that a judge hearing an initial order
application should directly raise with the parties the issue of the priority of the charges sought,
including any possible issue of paramountcy in respect of competing claims on the debtor's
property based on provincial legislation.

152] Accordingly I raised that issue at the commencement of the hearing last Thursday and
requested submissions on the issues of priority and paramountcy from any interested party.
Several parties made submissions on those points: (i) the Applicants, proposed Monitor and
proposed Representative Counsel submitted that the Court should address any priority or
paramountcy issues raised; (iÐ IIROC advised that it did not see any paramountcy issue in
respect of its interests; (iii) counsel for Midland Loan submitted that a paramountcy issue existed
with respect to its client, a secured mortgagee, because it enjoyed certain property rights under
provincial mortgage law; she also argued that the less than full day's notice of the hearing given
by the Applicants was inadequate to permit the mortgagee to consider its position, and her client
should be given seven days to do so; and, (iv) counsel for a construction lien claimant,
Structform International, who spoke on behalf of a number of such lien claimants, made a similar
submission, contending that the construction lien claimants required 10 days to determine
whether they should make submissions on the relationship between their lien claims and any
super-priority charge granted under the CCAA.

[53] I did not grant the adjournment requested by the mortgagee and construction lien
claimants for the following reasons. First, the facts in Indalex were quite different from those in
the present case, involving as they did considerations of what fiduciary duty a debtor company
owed to pensioners in respect of underfunded pension liabilities. I think caution must be

exercised before extending the holding of Indalex concerning CCAA-authorized priority charges
to other situations, such as the one before me, which do not involve claims involving pension
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deficiencies, but claims by more "ordinary" secured creditors, such as mortgagees and
construction lien claimants.

[54] Second, I have some difficulty seeing how constitutional issues of paramountcy arise in
in a CCAA proceeding as between claims to the debtor's property by secured creditors, such as

mortgagees and construction lien claimants, and persons granted a super-priority charge by court
order under sections 11.51 and 11.52 of the CCAA. At the risk of gross over-simplification,
Canadian constitutional law places the issue of priorities of secured creditors in different
legislative balliwicks depending on the health of the debtor company. When a company is
healthy, secured creditor priorities usually are determined under provincial laws, such as

personal property security legislation and related statutes, which result from provincial
iegislaturei exercising their powers with respect to "property and civil rights in the province".lT
However, when a company gets sick - becomes insolvent - our Constitution vests in Parliament
the power to craft the legislative regimes which will govern in those circumstances. Exercising
its power in respect of "bankruptcy and insolvency",rs Parliament has established legal

frameworks under the BIA and CCAA to administer sick companies. Priority determinations
under the CCAA draw on those set out in the BIA, as well as the provisions of the CCAA dealing
with specific claims such as Crown trusts and other claims.

[55] As it has evolved over the years the constitutional doctrine of paramountcy polices the

overlapping effects of valid federal and provincial legislation: "The doctrine applies not only to
cases in which the provincial legislature has legislated pursuant to its ancillary power to trench
on an area of federal jurisdiction, but also to situations in which the provincial legislature acts

within its primary powers, and Parliament pursuant to its ancillary powers."le Since 1960 the

Supreme Court of Canada has travelled a "path of judicial restraint in questions of
paramountcy".20 That Court has not been prepared to presume that, by legislating in respect of^a

matter, Parliament intended to rule out any pôssible provincial action in respect of that subiect,2l

unless (and it is a big "unless"), Parliament used very clear statutory language to that effect.""

[56] I have found that the Applicants have entered the world of the sick, or the insolvent, and

are eligible for the protection of the federal CCAA. The federal legislation expressly brings
mortgagees and construction lien claimants within its regime - the definition of "secured
creditor" contained in section 2 of the CCAA specifically includes "a holder of a mortgage" and

"a holder of a ...lien. ..on or against...all or any of the property of a debtor company as security
for indebtedness of the debtor company". The federal legislation also expressþ authorizes a

court to grant priority to administration and D&O charges over the claims of such secured

t7 Constitution Act, 1867, s. 92 tfl3.
'" Ibid., s. 9l fl21.
re Canadian Il'estern Bank v. Alberta, Í20071 2 S.C.R. 3, para. 69.
20 Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] I S.C.R. 188, para.2l
2t Canadian Western Banh supra., para.74.
22 Rothmans, supra., para.2l.
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creditors of the debtor.23 In light of those express provisions in sections 2, ll.5l and I1.52 of
the CCAA, and my finding that the Applicants are eligible for the protection offered by the

CCAA,I had great difficulty understanding what argument could be advanced by the mortgagees

and construction lien claimants about the concurrent operation of provincial and federal law

which would relieve them from the priority charge provisions of the CCAA. I therefore did not

see any practical need for an adjournment.

l57l Finally, sections 11.51(l) and 11.52(1) of the CCAA both require that notice be given to

secured creditors who are likely to be affected by an administration or D&O charge before a

court grants such charges. In the present case I was satisfied that such notice had been given.

Was the notice adequate in the circumstances? I concluded that it was. To repeat, making due

allowance for the unlimited creativity of lawyers, I have difficulty seeing what concurrent
operation argument could be advanced by mortgagee and construction lien claims against court-
ordered super-priority charges under sections I 1.51 and 1 1.52 of the CCAA. Second, as reported

by the proposed Monitor, the quantum of the priority charges (S1.25 million) is reasonable in

comparison with the amount owing to mortgagees ($176 million) and the mortgages appeared to

be well collateralized based on available information. Third, the Applicant and Monitor will
develop an allocation methodology for the priority charges for later consideration by this Court.

The proposed Monitor reported:

It is the Proposed Monitor's view that the allocation of the proposed Priority Charges

should be carried out on an equitable and proportionate basis which recognizes the

separate interests ofthe stakeholders ofeach ofthe entities.

The secured creditors will be able to make submissions on any proposed allocation of the priority
charges. Finally, while I understand why the secured creditors are focusing on their specific
interests, it must be recalled that the work secured by the priority charges will be performed for
the benefìt of all creditors of the Applicants, including the mortgagees and construction lien

claimants. All creditors will benefit from an orderly winding-up of the affairs of the Applicants.

t58] In the event that I am incorrect that no paramountcy issue arises in this case in respect of
the priority charges, I echo the statements made by Morawetz J. in Timminco 1 which I
reproduced in paragraph 49 above. In Indale.x the Court of Appeal accepted that "the CCAA
judge can make an order granting a super-priority charge that has the effect of overriding
provincial legislation".'o I find that it is both necessary and appropriate to grant super priority to

both the Administration and D&O Charges in order to ensure that the objectives of the CCAA are

not frustrated.

" CCAA ss. 11.51(2) and11.52(2).
to Indalex, supra., para. 17 6.
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[59] For those reasons I did not grant the adjournment requested by Midland Loan and the
construction lien claimants, concluding that they had been given adequate notice in the
circumstances, and I granted the requested Administration and D&O Charges.

VII. Other matters

[60] At the hearing counsel for one of the construction lien claimants sought confirmation that
by granting the Initial Order a construction lien claimant who had issued, but not served, a
statement of claim prior to the granting of the order would not be prevented from serving the
statement of claim on the Applicants. Counsel for the Applicants confirmed that such statements
of claim could be served on it.

[61] At the hearing the Applicants submitted a modified form of the model Initial Order.
Certain amendments were proposed during the hearing; the parties had an opportunity to make
submissions on the proposed amendments.

VnI. Summary

162l For the foregoing reasons I was satisfied that it was appropriate to grant fhe CCAA Initial
Order in the form requested. I signed the Initial Order at 4:08 p.m. EST on Thursday, February
23,2012.

D. M. Brown J

Date: February 26,2012
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CITATION: Priszm Income Fund (Re), 2011 ONSC 2061

COURT FILE NO.: CV-l 1 -91 5900CL
DATE: 20110331

SUPNRIOR COURT OF JUSTICE - ONTARIO

RE: IN THE MATTER OF THE COMPANIES, CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, c. C-36, AS AMENDED

AND:

IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF

PRISZM INCOME FLIND, PRISZM CANADIAN OPERATING TRUST,

PRISZM INC. AND KIT FINANCE INC., Applicants

BEFORE: MORAWETZ J.

COUNSEL: A. J. Taylor and M. Konyukhova, for the Priszm Entities

G. Finlayson, Conflict Counsel for the Priszm Entities

M. Wasserman, for FTI Consulting Canada Inc., Proposed Monitor

P. Shea, for Prudential Insurance

P. Huft for Directors of Priszm

C. Cosgriffe, for Yum! Restaurants International (Canada) LP

D. Ullmann, for 2279549 Ontario Inc. (Chief Restructuring Officer)

HEARD: MARCH 31,2011

ENDORSEMENT

tl] Priszm Income Fund ("Priszm Fund"), Priszm Canadian Operating Trust ("Priszm

Trust"), Priszm Inc. ("Priszm GP") and KIT Finance Inc. ("KIT Finance") (collectively, the

"Applicants") seek relief under the Companies' Creditors Anangements Act, R.S.C. 1985, c. C-

36 (the "CCAA"). The Applicants also seek to have the stay of proceedings and other benefits of
an initial order under the CCAA extended to Priszm Limited Partnership ("Priszm LP"). Priszm

Fund, Priszm Trust, Priszm GP, Priszm LP and KIT Finance are collectively refered to as the

"Priszm Entities".
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BACKGROUND

12] The Priszm Entities own and operate 428 KFC, Taco Bell and Pizza Hut restaurants in

seven provinces across Canada. As a result of declining sales and the inability to secure

additional or alternate financing, the Priszm Entities cannot meet their liabilities as they come

due and are therefore insolvent.

t3] The Priszm Entities seek a stay of proceedings under the CCAA to allow them to secure a

going concern solution for the business including approximately 6,500 employees and numerous

suppliers, landlords and other creditors and to maximize recovery for the Priszm Entities'
stakeholders.

14] On the return of the motion, the only party that took issue with the proposed relief was

Yum! Restaurants International (Canada) LP (the "Franchisor"). Counsel to the Franchisor

indicated that the Franchisor was not opposing the form of order, but explicitly does not consent

to the stated intention of the Priszm Entities not to pay franchise royalties to the Franchisor.

t5l The background facts with respect to this application are set out in the Affidavit of
Deborah J. Papernick, sworn March 3l,20ll (the "Papernick Affidavit"). Further details are

also contained in a pre-frling report submitted by FTI Consulting Canada Inc. ("FTI") in its
capacity as proposed monitor. FTI has been acting as financial advisor to the Priszm Entities

since December 13, 2010.

16] Priszm LP is a franchisee of the Franchisor and is Canada's largest independent quick
service restaurant operator. Priszm LP is the largest operator of the KFC concept in Canada,

accounting for approximately 60Yo of all KFC product sales in Canada. In addition, Priszm LP

operates a number of multi-branded restaurants that combine a KFC restaurant with either a Taco

Bell or aPizza Hut restaurant.

t7l As of March 25,2011, the Priszm Entities operated 428 restaurants in seven provinces:

British Columbia, Alberta, Manitoba, Ontario, Quebec, Nova Scotia and New Brunswick.

18] The business of Priszm LP is to develop, acquire, make investments in and conduct the

business and ownership, operation and lease of assets and property in connection with the quick
service restaurant business in Canada.

l9l Priszm Fund is an income trust indirectly holding approximately 60% of Priszm LP's
trust units.

tl0] Priszm Trust is an unincorporated, limited purpose trust wholly-owned by Priszm Fund

created to acquire and hold 600/o of the outstanding partnership units of Priszm LP, as well as

approximately 600/o of Priszm GP's units, for Priszm Fund.

tl1] Priszm GP is a corporation which acts as general partner of Priszm LP.
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112] KIT Finance is a corporation created to act as borrower for the Prudential Loan,
described below.

[13] The principal and head offices of Priszm Fund, Priszm LP and Priszm GP are located in
Vaughan, Ontario.

[14] As at March 37,2011, the Priszm Entities had short-term and long-term indebtedness
totalling: $98.8 million pursuant to the following instruments:

(a) Note purchase and private shelf agreement dated January 12,2006 ("Note Purchase
Agreement") between KIT Finance, Priszm GP and Prudential Investment
Management ("Prudential") - $67.3 million;

(b) Subordinated Debentures issued by Priszm Fund due June 30, 2012 - $30 million -

$31.5 million.

[15] The indebtedness under the Note Purchase Agreement (the "Prudential Loan") is
guaranteed by and secured by substantially all of the assets of Priszm GP, KIT Finance and

Priszm LP and by limited recourse guarantees and pledge agreements granted by Priszm Fund
and Priszm Trust.

U6l In additiôn, the Priszm Entities have approximately $39.1 million of accrued and unpaid
liabilities.

[I7l As a result of slower than forecast sales, on September 5, 2010, Priszm Fund breached
the Prudential Financial covenant and remains in non-compliance. As a result, the Prudential
Loan became callable.

[18] Priszm Fund has also failed to make an interest payment of $975,000 due on December
31,2010 in respect to the Subordinated Debentures.

Ugl The Priszm Entities have also ceased paying certain obligations to the Franchisor as they
come due.

FINDINGS

[20] I am satisfied that Priszm GP and KIT Finance are "companies" within the definition of
the CCAA. I am also satisfied that Priszm Fund and Priszm Trust fall within the definition of
"income trust" under the CCAA and are "companies" to which the CCAA applies.

l2ll I am also satisfied that the Priszm Entities are insolvent. In aniving at this determination,
I have considered the definition of "insolvent" in the context of the CCAA as set out in Re Stelco
Inc. (2004),48 C.B.R. (4th)2gg (Ont. S.C.J.), leaveto appeal refused,2004 CarswellOnt2936,
leave to appeal to S.C.C. refused 2004 CarswellOnt. 5200. In Stelco, Farley J. applied an

expanded definition of insolvent in the CCAA context to reflect the "rescue" emphasis of the
CCAA, modifying the definition of "insolvent person" within the meaning of s. 2(1) of the
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") to include a financially troubled
corporation that is "reasonably expected to run out of liquidity within reasonable proximity of
time as compared with the time reasonably required to implement a restructuring".

122] In this case, the Priszm Entities are unable to meet their obligations to creditors and have
ceased paying certain obligations as they become due.

123) Further, the Priszm Entities are affiliated debtor companies with total claims against in
excess of $100 million.

l24l I accept the submission put forth by counsel to the Applicants to the effect that the
Applicants are "debtor companies" to which the CCAA applies.

[25] At the present time, the Priszm Entities are in the process of coordinating a sale process

for certain assets. In these circumstances, I have been persuaded that a stay of proceedings is

appropriate. In arriving at, this determination, I have considered Re Lehndorff General Partner
Ltd. (1993), 17 C.B.R. (3'") 24 (Ont. Gen. Div.) and Nortel Networks Corporation (Re) [2009]
o.J. No.3l69 (S.C.J.).

[26] The CCAA definition of an eligible company does not expressly include partnerships.

However, CCAA courts have exercised jurisdiction to stay proceedings with respect to
partnerships and limited partnerships where it is just and convenient to do so. See Lehndorff,
supra, and Re Canwest Global Communications Corp.,2009 CarswellOnt 6184 (S.C.J.).

l27l The courts have held that this relief is appropriate where the operations of the debtor
companies are so intertwined with those of the partnerships or limited partnerships in question,
that not extending the stay would significantly impair the effectiveness of a stay in respect of the
debtor companies.

[28] Having reviewed the affidavit of Ms. Papernick, I have been persuaded that it is

appropriate to extend CCAA protection to Priszm LP.

[29] The Priszm Entities are also seeking an order: (a) declaring certain of their suppliers to be

critical suppliers within the meaning of the CCAA; (b) requiring such suppliers to continue to
supply on terms and conditions consistent with existing arrangements and past practice as

amended by the initial order; (c) granting a charge over the Property as security for payment for
goods and services supplied after the date of the Initial Order.

[30] Section 11.4 of the CCAA provides the court jurisdiction to declare a person to be a
critical supplier. The CCAA does not contain a definition of "critical supplier" but pursuant to
11.4(1), the court must be satisfied that the person sought to be declared a critical supplier "is a
supplier of goods or services to the company and that the goods or services that are supplied are

critical to the company's continued operations".

[31] Counsel submits that the Priszm Entities'business is vinually entirely reliant on their
ability to prepare, cook and sell their products and that given the perishable nature of their
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products, the Priszm Entities maintain very little inventory and rely on an uninterrupted flow of
deliveries and continued availability of various products. In addition, the Priszm Entities are

highly dependent on continued and timely provision of waste disposal and information
technology services and various utilities.

I32l With the assistance of the proposed monitor, the Priszm Entities have identified a number

of suppliers which are critical to their ongoing operation and have organized these suppliers into
five categories:

(a) chicken suppliers;

(b) other food and restaurant consumables;

(c) utility service providers;

(d) suppliers of waste disposal services;

(e) providers of appliance repair and information technology services.

l33l A complete list of the suppliers considered critical by the Priszm Entities (the "Critical
Suppliers") is attached at Schedule "A" to the proposed Initial Order.

[34] Having reviewed the record, I have been satisfied that any interuption of supply by the

Critical Suppliers could have an immediate material adverse impact on the Priszm Entities
business, operations and cash flow such that it is, in my view, appropriate to declare the Critical
Suppliers as "critical suppliers" pursuant to the CCAA.

135] Further, I accept the submission of counsel to the Priszm Entities that it is appropriate to
grant a Critical Suppliers' Charge to rank behind the Administrative Charge.

t36l The Priszm Entities also seek approval of the DIP Facility in the amount up to $3 million
to be secured by the DIP Lenders' Charge.

Í37) Subsection ll.2(4) of the CCAA sets out the factors to be considered by the court in
deciding whether to grant a DIP Financing Charge. These factors include:

(a) the period during which the company is expected to be subject to proceedings under

the CCAA;

(b) how the company's business and financial affairs are to be managed during the

proceedings;

(c) whether the cornpany's management has the confrdence of its major creditors;

(d) whether the loan would enhance the prospects of a viabte compromise or arangement
being made in respect of the company;
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(e) the nature and value of the company's property;

(f) whether any creditor would be materially prejudiced as a result of the security or

charge; and

(g) the monitor's report.

t3Sl Counsel submits that the following factors support the granting of the DIP Lenders'

Charge:

(a) the Priszm Entities expect to continue daily operations during the proceedings;

(b) management will be overseen by the monitor who will oversee spending under the

DIP Financing;

(c) while it is not anticipated that the Priszm Entities will require any additional

financing prior to June 30, 2011, acttal funding requirements may vary;

(d) the ability to borrow funds from a court-approved DIP Facility will be crucial to

retain the confidence of stakeholders;

(e) secured creditors have either been given notice of the DIP Lenders' Charge or are not
affected by it;

(f) the DIP Lenders' Charge does not secure an obligation that existed before the

granting of the Initial Order; and

(g) the proposed monitor is supportive of the DIP Facility and the DIP Lenders' Charge.

t39l Based on the foregoing, I am of the view that it is appropriate to approve the DIP Facility
and grant the DIP Lenders' Charge.

t40] The trustees and directors of the Priszm Entities have stated their intention to resign. In
order to ensure ongoing corporate governance, the Priszm Entities seek an order appointing

2279549 Ontario Inc. as the CRO. They have also requested that the Chief Restructuring Officer
be afforded the protections outlined in the draft Initial Order.

l4l] The Applicants are seeking an Administration Charge over the property in the amount of
$1.5 million to secure the fees of the proposed monitor, its counsel, counsel to the Priszm

Entities and the CRO. It is proposed that this charge will rank in priority to all other security

interests in the Priszm assets, other than any "secured creditor", as defined in the CCAA, who

has not received notice of the application for CCAA protection.

t42l The authority to provide such a charge is set out in s. 1 1.5(2) of the CCAA.

t43l The Priszm Entities submit that the following factors support the granting of the

Administration Charge:
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(a) the Priszm Entities operate an extensive business;

(b) the beneficiaries will provide essential legal and financial advice and leadership;

(c) there is no anticipated unwarranted duplication of roles;

(d) secured creditors likely to be affected by the charge were provided with notice and do
not object to the Administration Charge; and

(e) the proposed monitor, in its pre-filing report, supports the Administration Charge.

l44l I am satisfied that this is an appropriate case in which to grant the Administration Charge
in the form requested.

[45] I am also satisfied that it is appropriate to grant a Directors' Charge in the amount of $9.8
million to protect directors and offrcers and the CRO from certain potential liabilities. In
arriving at this determination, I have considered the provisions of s. I 1.5(l) of the CCAA which
addresses the issue of directors' and officers' charges. I have also considered that the Priszm
Entities maintain directors' and officers' liability insurance ("D&O Insurance"). The current
policy provides a total of 531 million in coverage. It is expected that the D&O Insurance will
provide coverage sufficient to protect the directors and officers and the draft Initial Order
provides that the Directors' Charge shall only apply to the extent that the D&O Insurance is not
adequate.

146l For the foregoing reasons, I am satisfied that it is appropriate to grant the CCAA Initial
Order in the form requested.

[47] Paragraph 14 of the form of order provides for a stay of proceedings up to and including
April29,20ll. Paragraph 59 provides for the standard comeback provision.

[48] The Initial Order was signed 9:30 a.m. Eastern Daylight Time on March 31,2011.

MORAWETZ J

Date: March 31,2011
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CITATION: Target Canada Co. (Re), 2015 ONSC 303

COIJRT FILE NO.: CV-15-10832-00CL
DATE: 2015-01-16

ST]PERIOR COI]RT OF JUSTICE - ONTARIO

RE: IN TT{E MATTER OF TF{E COMPANIES' CREDITORS ARRANGEMENT ACT'
R.S.C., 1985, c. C-36, AS AMENDED

AND IN TF{E MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF TARGET CANADA CO., TARGET CANADA
HEALTH CO., TARGET CANADA MOBILE GP CO., TARGET CANADA
PHARMACY (BC) CORP., TARGET CANADA PFIARMACY (ONTARIO)
CORP., TARGET CANADA PHARMACY CORP., TARGET CANADA
PHARMACY (SK) CORP., and TARGET CANADA PROPERTY LLC.

BEFORE: Regional Senior Justice Morawetz

COtlllSEL: Tracy Sandler and Jeremy Dacks, for the Target Canada Co., Target Canada

Heahh Co., Target Canada Mobile GP Co., Target Catnda Pharrnacy @C) Corp.,
Target Canada Pharmacy (Ontario) Corp., Target Carøda Pharmacy Co.p., Target

canada Pharmacy (sK) corp., and Target canada Property LLC (the

'Applicants")

Jay Swartz, for the Target Corporation

Alan Mark, Melaney Wagner, and Jesse Mighton, for the Proposed Monitor,

Alvarez and Marsal Carnda ULC ('Alvarez")

Terry O'Sullivan, for The Honourable J. Ground, Trustee of the Proposed

Employee Trust

Susan Phþotl, for the Proposed Employee Representative Corxsel for employees

ofthe Applicants

IIEARD and ENDORSED: January 15,2015

REASONS: January 16,2015

ENDORSEMENT

tll Target Camda Co. ('TCC') and the other applicants listed above (the "Applicants') seek

relief under the Companies'Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the

'CCAA'). \Mhile the limited partnershþs listed in Schedule "4" to the draft Order (the

'?artnershþs') are not applicants in this proceeding the Applicants seek to have a stay of
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proceedings and other benefits of an initial order under the CCAA extended to the Parhrerships,

which are related to orcarry on operations that are integral tothe business of the Applicants.

l2l TCC is a large Canadian retailer. It is the Canadian operating subsidiary of Target

Corporation, one of the largest retailers in the United States. The other Applicants are either

corporations or parûrers of the Partnerships formed to carry on specific aspects of TCC's
Canadian retail business (such as the Canadian pharmacy operations) or ftrance leasehold

improvements in þased Canadian stores operated by TCC. The Applicants, therefore, do not

represent the entire Target enterprise; the Applicants consist soleþ of entities that are integral to

the Canadian retail operations. Together, they are refered as the "Target Canada Entities".

t3] tn earþ 2011, Target Corporation determined to expand its retail operations into Canada,

undertaking a significant investment (in the form of both debt and equþ) in TCC and certiain of
its affiliates in order to permit TCC to establish and operate Canadian retail stores. As of today,

TCC operates 133 stores, with at least one store in every province of Canada. All but three of
these stores are leased.

t4] Due to a number of frctors, the expansion into Canada has proven to be substantially less

successful than expected. Canadian operations have shown sigrificant losses in every quarter

since stores opened. Projections demonstrate little or no prospect of improvement within a

reasonable time.

t5] After exploring muhþle solúions over a number of months and engaging in extensive

consuhations with its professional advisors, Target Corporation concluded that, in the interest of
all of its stakeholders, the responsible course of action is to cease firnding the Canadian

operations.

t6] Withor¡t ongoing investment from Target Corporatior¡ TCC and the other Target Canada

Entities cannot continue to operate and are clearþ insolvent. Due to the magritude and

complexity of the operations of the Target Canada Entities, the Applicants are seeking a stay of
proceedings under the CCAA in order to accomplish a åir, orderþ and controlled wind-down of
their operations. The Target Canada Entities have indicated that they intend to treat all of their

st¿keholders as åirþ and equitabþ as the circumstances allow, particularþ the approximateþ

17,600 employees of the Target Canada Entities.

L7l The Applicants are of the view that an orderþ wind-down under Court supervisio4 with

the benefit of inherent jurisdiction of the CCAA, and the oversight of the proposed monitor,

provides a fiamework in which the Target Canada Entities car1 among other things:

a) Pursue initiatives such as the sale of real estate portfolios and the sale of
inventory;

b) Develop and implement support mechanisms for employees as vulnerable

stakeholders afected by the wind-down, particularþ (i) an employee trust (the

'Employee Trust') funded by Target Corporation; (i| an employee

representative counsel to safeguard employee interests; and (Ð a key
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employee retention plan (the 'KERP') to provide essential employees who

agree to continue their employment and to contribute their services and

expertise to the Target Canada Entities during the orderþ wind-down;

c) Create a level playing field to ensure that all affected stakeholders are treated

as frirly and equitably as the circumstances allow; and

d) Avoid the significant maneuvering among creditors and other stakeholders

that could be detrimental to all stakeholders, in the absence of a court-

supervised proceeding.

t8] The Applicants are of the view that these åctors are entireþ consistent with the well-

established purpose of a CCAA stay: to give a debtor the 'breathing room" required to
restructure with a view to maximizing recoveries, whether the restructuring takes place as a
going concem or as an orderþ liquidation or wind-down.

l9l TCC is an indirect, whoþ-owned subsidiary of Target Corporation and ls the operating

company through which the Canadian retail operations are carried oú. TCC is a Nova Scotia

unlimited liability company. It is directly owned by Nicollet Enterprise 1 S. à r.l ('NEl'), an

entþ organized under the laws of Luxembourg. Target Corporation (which is incorporated

urder the laws of the State of Minnesota) owns NEl ttrough several other entities.

t10] TCC operates from a corporate headquarters in Mississauga, Ontario. As of Janvary 12,
2015, TCC employed approximately 17,600 people, alrnost all of whom work in Canada. TCC's
employees are not represented by a uniorL and there is no registered pension plan for employees.

tlll The other Target Canada Entities are all either: (f direct or indirect subsidiaries of TCC
with responsibilities for specific aspects of the Canadian retail operation; or (ü) afiliates of TCC

that have been involved in the financing of certain leasehold improvements.

Il2l A typical TCC store has a fooþrint in the range of 80,000 to 125,000 total retail square

feet and is located in a shopping rnall or large strþ rnall. TCC is usually the anchor tenant. Each

TCC store typicah contains an in-store Target brand pharmacy, Target Mobile kiosk and a

Starbucks caË. Each store typicaþ employs approximately 100 - 150 people, descrbed as

"Team Members" and "Team Leaders", with a total of approximately 16,700 employed at the

"store levell' of TCC's retail operations.

l13l TCC owns three dishibution centres (two in Ontario and one in Alberta) to support its
retail operations. These centres are operated by a third party service provider. TCC also leases a

variety of warehouse and office spaces.

t14] In every quarter since TCC opened its first store, TCC has åced lower than expected

sales and greater than expected losses. As reported in Target Corporation's Consolidated

Financial Statements, the Canadian segment of the Target business has suffered a significant loss

in every quarter since TCC opened stores in Canada.
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t15] TCC is completeþ operationaþ funded by its ultimate parent, Target Corporation, and

i"tut"¿ entities. It is projected that TCC's cumulative pre-tax losses from the date of its entry

into the Canadian market to the end of the 2014 fiscal year (ending January 31, 2015) will be

more than $2.5 billion. In his affdavit, Mr. Mark Wong General Counsel and Secretary of TCC,

states that this is more than trþle the loss originaþ expected for this period. Further, if TCC's

operations are not wound down, it is projected that they would remain unprofitable for at least 5 ^
yåars and would require signfüant and continued funding ûom Target Corporation during that *period. tl

tl6l TCC attributes its åilure to achieve expected profitabiliry to a number of princþal ä
i¿,"tã.r, including: issues of scale; suppþ chain àifficuhiei; pricing and product mix issues; and I

othe absence of a Canadian online retail presence. 
rÕ

l17l Following. a detailed review of TCC's operations, the Board of Directors of Target H
Corporation decided that it is in the best interests of the business of Target Corporation and its

subsidiaries to discontinue Canadian operations.

tl8] Based on the stand-alone financial statements prepared for TCC as ofNovember 1,2014

i*ni.ft consolidated financial results of TCC and its subsidiaries), TCC had total assets of
approximately $5.40S billion and total liabilities of approximately $S.t18 billion. Mr. Wong

states that this does not reflect a sigrificant impairment charge that will lkeþ be incurred at

fiscal year end due to TCC's financial situation.

tlgl Mr. Wong states that TCC's operational funding is provided by Target Corporation. As

òf Ñovember l, 2014, NEl (TCC's direct parent) had provided equily capital to TCC in the

amount of approxinntely $2.5 billon. As a resuh of continuing and significant losses in TCC's

operations, NEI has been required to rnake an additional equify investment of $62 million since

November 1,2014.

lZ0) NEl has also lent ftnds to TCC under a Loan Facility with a rnaximum amount of $4

Unión. TCC owed NEI approximateþ S3.1 billion under this Facility as of Janr;,ary 2, 2015.

The Loan Facility is unsecured. On January 74, 2015, NEI agreed to subordinate all amounts

owing by TCC to NEl under this Loan Facility to payrnent in full of proven claims against TCC.

l¡ll As at November l, 2014, Target Canada Property LLC ('TCC Propco') had assets of
approxirnately $1.632 billion and total liabilities of approximatety $1.6a3 billion. Mr. Wong

states that ihir do"r not reflect a significant impairment charge that will likely be incuned at

fiscal year end due to TCC Propco's financial situation. TCC Propco has also borowed

uppro"ir*t ty $1.5 billion ûom Target Canada Properly LP and TCC Propco also owes U.S. S89

million to Target Corporation under a Demand Promissory Note.

122] TCC has subleased almost all the retail store leases to TCC Propco, which then made real

èstate improvements and sub-sub leased the properties back to TCC. Under this arrangement,

upon termination of any of these sub-leases, a 'lnake whole" payment becomes owing from TCC

to TCC Propco.
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l23l Mr. Wong st¿tes that without fi¡rther funding and financial support from Target

Corporatior¡ the Target Canada Entities are unable to meet their liabilities as they become due,

including TCC's next payoll (due January 16, 2015). The Target Canada Entities, therefore

state that they are insolvent.

p4l Mr. Wong also states that given the size and complexiry of TCC's operations and the

numerous stakeholders involved in the business, including employees, suppliers, landlords,

franchisees and others, the Target Canada Entities have determined that a controlled wind-down

of their operations and liquidation under the protection of the CCAA, under Court supervision

and with the asslstance of the proposed monitor, is the onþ practical method available to ensure

a åir and orderþ process for all stakeholders. Further, Mr. Wong states that TCC and Target

Corporation seek to benefit from the framework and the flexfuilfu provided by the CCAA in

effecting a controlled and orderþ wind-down of the Canadian operations, in a manner that treats

stakeholders as ûirly and as equitably as the circumstances allow.

125) On this initial hearing the issues are as follows:

a) Does this court have jurisdiction to grant the CCAA relief requested?

a) Should the stay be extended to the Parhrershþs?

b) Should the stay be extended to "Co-tenants" and rights of third party tenants?

c) Should the stay extend to Target Corporation and its U.S. subsidiaries in

relation to claims that are derivative of claims against the Target Canada

Entities?

d) Should the Court approve protections for employees?

e) Is it appropriate to allow payment of certain pre-filing amounts?

Ð Does this court have the jurisdiction to ar¡thorize pre-filing claims to "critical"

suppliers;

g) Should the court should exercise its discretion to authorize the Applicants to

seek proposals fiom liquidators and approve the financial advlsor and real

estate advisor engagenrent?

h) Should the court exercise its discretion to approve the Court-ordered charges?

126l 'Insolvenf is not express$ defined in the CCAA. However, for the purposes of the

CCAA, a debtor is insolvent if it meets the deftrition of an "insolvent person" in section 2 of the

Bankruptcy and Insolvency Act, RS.C., 1985, c. B-3 ('tsIA') or if it is "insolvent" as described

n Stelco Inc. (Re),12.0041O.J. No. 1257,lStelcol, leave to appeal refirsed, [2.0041O.J. No. 1903,

leave to appeal to S.C.C. refi.sed 12.0041 S.C.C.A. No. 336, where Farley, J- found that

"insolvency'' includes a corporation 'leasonabþ expected to run otrt of liquidify within [a]
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reasonable proximity of time as compared with the time reasonabþ required to implement a

restructuring" (at para 26). The decision of Farley, J. n Stelco was followed n Priszm Income

Fund (Re), [2011] O.J. No. l49l (SCJ), 2011 and Canwest Global Communications Corp. (Re),

120091 O.J. No. 4286, (SCJ) lCanw est).

l27l Having reviewed the record and hearing submissions, I am satlsfied that the Target

Canada Entities are all insolvent and are debtor companies to which the CCAA applies, either by
reference to the definition of "insolvent person" under the Bankruptcy and Insolvency Act (the

'BIA') or under the test developed by Farþ J. n Stelco.

t28] I also accept the submission of counsel to the Applicants that without the continued

financial support of Target Corporatioq the Target Canada Entities face too many legal and

business impediments and too much uncertainty to wind-down their operations without the

"breathing space" afforded by a stay of proceedings orother available relief under the CCAA.

l29l I am also satisfied that this Court has jurisdiction over the proceeding. Section 9(1) of
the CCAA provides that an application may be rnade to the court that has jurisdiction in (a) the

province in which the head office or chief place of business of the oompany in Canada is

situated; or (b) any province in which the company's assets are situated, if there is no place of
business in Canada.

t30l In this case, the head office and corporate headquarters of TCC is located in Mississauga,

Ontario, where approximately 800 employees work. Moreover, the chief place of business of the

Target Canada Entities is Ontario. A rumber of offce locations are in Ontario; 2 of TCC's 3

primary distrbr¡ion cenhes are located in Ontario; 55 of the TCC retail stores operate in

Ontario; and alrnost half the employees that support TCC's operations work in Ontario.

l31l The Target Canada Entities state that the purpose for seeking the proposed initial order in

these proceedings is to effect a fur, controlled and orderþ wind-down of their Canadian retail

business with a view to developing a pløin of compromise or arangement to present to their

creditors as part of these proceedings. I accept the submissions of counsel to the Applicants that

althougþ there is no prospect that a resûuctured "going concern" solution invohing the Target

Canada Entities will result, the use of the protections and flexbiþ afforded by the CCAA is

entireþ appropriate in these circumstances. In aniving at this conclusion, I have noted the

cornments of the Supreme Court of Canada n Century Services Inc. v. Canada (Attorney

General), [2010] SCC 50 ("Century Services') that "coutts frequentþ observe that the CCAA is

skeletal in natwe", and does not "contain a comprehensive code that lays oú all that is permitted

or bared". The flexbilþ of the CCAA, particularþ in the context of large and complex

restructurings, allows for innovation and creativity, in contrast to the more '?ules-based"

approach of the B[4.

132] Prior to the 2009 amendments to the CCAA" Canadian courts accepted that, in
appropriate circumstances, debtor companies were entitled to seek the protection of the CCAA
where the orfcome was not going to be a going concem restructuring but instead, a

"liquidation" or wind-down ofthe debtor companies' assets or business.
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[33] The 2009 amendments did not expressþ address whether the CCAA could be used

generaþ to wind-down the business of a debtor company. However, I am satisfied that the

enactment of section 36 of the CCAA, which establishes a process for a debtor company to sell

assets or¡tside the ordinary course of business while under CCAA protection, is consistent with

the principle that the CCAA can be a vehicle to downsize or wind-down a debtor company's
business.

l34l In this case, the sheer magritude and complexity of the Target Catnda Entities business,

including the number of stakeholders whose interests are affected, are, in my view, suited to the

fleible framework and scope for innovation offered by this "skeletal" legislation.

[35] The required audited financial statements are contained in the record.

[36] The required cash flow statements are contained in the record.

l37l Pursuant to s. 1 1.02 of the CCAA, the court rnay rnake an order staying proceedings,

restraining further proceedings, or prohibiting the commencement of proceedings, 'bn any terms

that it may impose" and "effective for the period that the court considers necessat'' provided the

stay is no longer than 30 days. The Target Canada Entitþs, in this case, seek a stay of
proceedings up to and including February 13,2015.

[38] Certain of the corporate Target Carnda Entities (TCC, TCC Heafthand TCC Mobile) act

as general or limited partners in the partnershþs. The Applicants submit that it is appropriate to
extend the stay of proceedings to the Partnershþs on the basis that each performs key firnctions

in relation to the Target Canada Entities' businesses.

[39] The Applicants also seek to extend the stay to Target Canada Property LP which was

formerþ the sub-leasee/sub-sub lessor under the sub-sub lease back arrangement entered into by
TCC to finance the leasehoh improvements in its leased stores. The Applicants contend that the

extension of the stay to Target Canada Property LP is necessary in order to safeguard it against

any residual claims that may be asserted against it as a result of TCC Propco's insohency and

filing under the CCAA.

[40] I am satisfied that it is approprlate that an initial order extending the protection of a

CCAA stay of proceedings under section 11.02(l) of the CCAA should be granted.

[41] Pursuant to section 11.7(1) ofthe CCAA, Alvarez & Marsal lnc. is appointed as Monitor.

l42l It is well esúablished that the court has the jurisdiction to extend the protection of the stay

of proceedings to Partnerships in order to ensure that the purposes of the CCAA can be achieved

(see: Lehndorff General Partner Ltd. (1993), 17 CBR (3d) 24 (Ont. Gen. Div.); Re Priszm

Income Fund,2011 ONSC 2061; Re Canwest Publishing Inc.2010 ONSC 222 ("Canwest
Publishing') and Re Canwest Global Communications Corp.,2009 CarswellOnt 6184 ("Canwest

GlobøP).
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L43l In these circumstances, I am also satisfied that it is appropriate to extend the stay to the

Partnerships as requested.

144) The Applicants also seek landlord protection in relation to third party tenants. Many

retail leases of non-anchored tenants provide that tenants have certain rights against their

landlords if the anchor tenant in a particular shopping mall or centre becomes insolvent or ceases

operations. In order to alleviate the prejudice to TCC's landlords if any such non-anchored

tenants àttempt to exercise these rights, the Applicants request an extension of the stay of
proceedings (the 'Co-Tenancy Stay) to all rights of these third party tenants against the

landlords that arise out of the insofuency of the Target Canada Entities or as a resuh of any steps

taken by the Target Canada Entities pursuant to the Initial Order.

t45l The Applicants contend that the arfhority to grant the Co-Tenancy Stay derives f,om the

broad jurisdiction under sections 11 and 11.02(l) of the CCAA to make an initial order on any

terms that the court may impose. Counsel references Re T. Eaton Co., 1997 CarswellOnt 1914

(Gen. Div.) as a precedent where a stay of proceedings of the same nature as the Co-Tenancy

Stay was granted by the court in Eaton's second CCAA proceeding. The Court noted that, if
tenants were permiffed to exercise these "co-tenancy'' rights during the stay, the claims of the

landlord against the debtor company would geatþ increase, with a potentiaþ dehimental

impact on the restructuring efforts of the debtor company.

146l In these proceedings, the Target Canada Entities propose, as part of the orderþ wind-

down of their businesses, to engage a financial advisor and a real estate advisor with a view to
implementing a sales process for some or all of its real estate porffolio. The Applicants submit

that it is premature to determine whether this process will be successfirl, whether any leases will

be conveyed to third party purchasers for value and whether the Target Canada Entities can

successfuþ develop and implement a plan that their stakeholders, including their landlords, will

accept. The Applicants f¡rther contend that while this process is being resohed and the orderþ

wind-down is underway, the Co-Tenancy Stay is required to posþone the contractual rights of
these tenants for a finite period. The Applicants contend that any prejudice to the third parfy

tenants' clients is significantþ orfweighed by the benefits of the Co-Tenancy Stay to all of the

stakeholders of the Target Canada Entities drning the wind-down period.

147) The Applicants therefore submit that it is both necessary and appropriate to grant the Co-
Tenancy Stay in these circumstances.

t48] I am satisfied the Court has the jurisdiction to grant such a stay. ln my view, it is

appropriate to preserve the status quo at this time. To the extent that the affected parties wish to

challenge the broad nature of thls stay, the same can be addressed at the 'bomeback hearing".

l49l The Applicants also request that the benefit of the stay of proceedings be extended

(subject to certain exceptions related to the cash management system) to Target Corporation and

its U.S. subsidiaries in relation to claims against these entities that are derivative of the primary

liability of the Target Canada Entities.
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t50] I am satisfied that the Court has the jurisdiction to grant such a stay. In my view, it is

appropriate to preserve the status quo at this time and the stay is granted, agatr\ subject to the

proviso that affected parties can challenge the broad nature of the stay at a comeback hearing

directed to this issue.

t5l] With respect to the protection of employees, it is noted that TCC employs approximateþ

17,600 individuals.

I52l Mr. Wong contends that TCC and Target Corporation have atways considered their

employees to be integral to the Target brand and business. However, the orderþ wind-down of
the Target Canada Entities' business means that the vast majorþ of TCC employees will receive

a notice immediateþ after the CCAA filing that their employment is to be terminated as part of
the wind-down process.

t53] In order to provide a measure of financial security during the orderþ wind-down and to

diminish financial hardship that TCC employees may suffer, Target Corporation has agreed to

fund anEmployee Trust to amaximum of$70million.

l54l The Applicants seek court approval of the Employee Trust which provides for payment to

eligble employees of cert¿in amounts, such as the balance of working notice following

termination. Counsel contends that the Employee Tiust was developed in consultation with the

proposed monitor, who is the administrator of the trus! and is supported by the proposed

Representative Counsel. The proposed trustee is The Honourable J. Grorurd. The Employee

Trust is exclusiveþ funded by Target Corporation and the costs associated with administering

the Employee. Trust will be bome by the Employee Trust, not the estate of Target Canada

Entities. Target Corporation has agreed not to seek to recover ûom the Target Canada Entities

estates any amounts paid out to employee beneficiaril?s under the Employee Trust.

155] In my view, it is questionable as to whether court arfhor'uation is required to implement

the provisions of the Employee Trust. It is the third party, Target Corporatior¡ that is firnding the

expenses for the Employee Trust and not one of the debtor Applicants. However, I do recognize

that the implementation of the Employee Trust is intertwined with this proceeding and is

beneficial to the employees of the Applicants. To the extent that Target Corporation requires a

court order arfhorizing the implementation of the employee trust, the same is granted.

t56l The Applicants seek the approval of a KERP and the granting of a court ordered charge

up to the aggregate amount of $6.5 million as securþ for payments urder the KERP. It is

proposed that the KERP Charge will rank after the Administration Charge br¡t before the

Directors' Charge.

l57l The approval of a KERP and related KERP Charge is in the discretion of the Court.

KERPs have been approved in numerous CCAA proceedings, including Re Nortel Networks

Corp.,2009 CarswellOnt 1330 (S.C.J.) lNortel Networks (KERP)1, and Re Grant Forest

Products lnc.,2009 CarswellOnt 4699 (Ont. S.C.J.). In U.,S. Steel Canada lnc.,2014 ONSC

6145, I recentþ approved the KERP for employees whose continued services were critical to the

stabiþ of the business and for the implementation of the marketing proaess and whose services
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could not easiþ be replaced due, in part, to the significant integration between the debtor
company and its U.S. parent.

[58] In this case, the KERP was developed by the Target Canada Entities in consuhation with
the proposed monitor. The proposed KERP and KERP Charge benefits between 2l and 26 key
management employees and approximately 520 store-level rnanagement employees.

[59] Having reviowed the record, I am of the view that it is appropriate to approve the KERP
and the KERP Charge. In ariving at this conclusior¡ I have taken into account the submissions

of counsel to the Applicants as to the importance of having stabiþ among the key employees in
the liquidation process that lies ahead.

[60] The Applicants also request the Court to appoint Koskie Minsky LLP as employee
representative counsel (the 'Employee Representative Counsef), with Ms. Susan Phiþott acting
as senior counsel. The Applicants contend that the Employee Representative Counsel will
ensure that employee interests are adequateþ protected tlroughout the proceeding including by
assisting with the Employee Trust. The Applicants contend that at this stage of the proceeding

the employees have a common interest in the CCAA proceedings and there appears to be no
material conflict existing between individual or groups of employees. Moreover, employees will
be entitled to optorf, if desired.

[61] I am satisfied that section I I of the CCAA and the Rules of Civil Procedure confer broad
jurisdiction on the court to appoint Representative Counsel for vuherable stakeholder groups

such as employee or investors (see Re Nortel Networks Corp.,2009 CarswellOnt 3028 (S.C.J.)
(Nortel Networks Representative Counse|). In my view, it is appropriate to approve the
appointment of Employee Representative Cor¡nsel and to provide for the payment of fees for
such counsel by the Applicants. In aniving at this conclusio4 I have taken into account:

(Ð the vulnerability and resources ofthe groups sought to be represented;

(iÐ the social benefit to be derived from the representation of the groups;

(iii) the avoidance of multþlicity of legal retainers; and

(iv) the balance of convenience and whether it is âir and just to creditors of
the estate.

162] The Applicants also seek ar¡thor'uation, if necessary, and with the consent of the Monitor,
to make payments for pre-filing amounts owing and arrears to certain critical third parties that
provide services integral to TCC's ability to operate during and implement its controlled and

orderþ wind-down process.

[63] Although the objective of the CCAA is to maintain the status quo while an insolvent
company attempts to negotiate a plan of arrangement with its creditors, the courts have expressþ
acknowledged that preservation of the status quo does not necessariþ entail the preservation of
the relative pre-stay debt søtus of each creditor.
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164l The Target Canada Entities seek authorization to pay pre-filing amounts to certain
specific categories of suppliers, if necessary and with the consent ofthe Monitor. These include:

a) Logistics and suppþ chain providers;

b) Providers of credit, debt and gift card processing related services; and

c) Other suppliers up to a maximum aggregate amount of $10 millioq it in the
opinion of the Target Canada Entities, the supplier is critical to the orderþ
wind-down of the business.

[65] In my view, having reviewed the record, I am satisfied that it is appropriate to grant this
requested relief in respect of critical suppliers.

[66] In order to maximize recovery for all stakeholders, TCC indicates that it intends to
liquidate its inventory and attempt to sell the real estate portfolio, either en bloc, in groups, or on
an indiviCual properly basis. The Applicants therefore seek authorization to solicit proposals

from liquidators with a view to entering into an agreement for the liquidation of the Target
Canada Entities inventory in a liquidation process.

167l TCC's liquidfu position continues to deteriorate. According to Mr. 'Wong TCC and its

subsidiaries have an immediate need for funding in order to satis! obligations that are coming
due, including payroll obligations that are due on January 16,2015. Mr. Wong states that Target
Corporation and its subsidiaries are no longer willing to proviCe continued ftnding to TCC and
its subsidiaries oúside of a CCAA proceeding. Target Corporation (the 'DIP Lender') has

agreed to provide TCC and its subsidiaries (collectiveþ, the 'Tloruower') with an interim
financing frcilrfy (the 'DIP Facility') on terms advantageous to the Applicants in the form of a
revohing credit åcility in an amount up to U.S. $175 million. Counsel points orrt that no fees

are payable wrder the DIP Facilily and interest is to be charged at what they consider to be the
ftvourable rate of 5Yo. Mr. Wong also states that it is anticþated that the amount of the DIP
Faciþ will be suficient to accommodate the anticipated þuidrty requirements of the Borrower
dwing the orderþ wind-down process.

[68] The DIP Faciþ ls to be secured by a security interest on all of the real and personal

property owned, leased or hereafter acquired by the Borower. The Applicants request a court-
ordered charge on the property of the Bonower to secure the amount actuaþ borrowed under

the DIP Faciþ (he 'DIP Lenders Charge'). The DIP Lenders Charge will rank in priorþ to
all unsecured claims, btrt subordinate to the Administration Charge, the KERP Charge and the
Dircctors' Charge.

t69] The authorþ to grant an interim financing charge is set out at section 1 1.2 of the CCAA.
Section ll.2(4) sets out certain åctors to be considered by the court in deciding whether to grant

the DIP Financing Charge.

[70] The Target Catnda Entities did not seek ahernative DIP Financing proposals based on
their belief that the DIP Faciþ was being offered on more favourabþ terms than any other
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potentially available third party financing. The Target Canada Entities are of the view that the

DIP Faciþ is in the best interests of the Target Canada Entities and their stakeholders. I accept

this submission and grant the relief as requested.

lTll Accordingþ, the DIP lænders' Charge ls granted in the amount up to U.S. $175 million

and the DIP Facility is approved.

1721 Section 1l of the CCAA provides the court with the authority to allow the debtor

company to enter into arangements to åcilitate a restructuring under the CCAA. The Target

Canada Entities wish to retain Lazard and Northwest to assist them during the CCCA
proceeding. Both the Target Canada Entities and the Monitor believe that the quantum and

nature of the remureration to be paid to Lazard and Northwest is åir and reasonable. In these

circumstances, I am satlsfied that it is appropriate to approve the engagement of Lazard and

Northwest.

l73l With respect to the Administration Charge, the Applicants are requesting that the

Monitor, along with its coursef counsel to the Target Canada Entities, independent coursel to
the Directors, the Employee Representative Counsel Lazard and Northwest be protected by a
court ordered charge and all the properly of the Target Canada Entities up to a rnaximum amount

of $6.75 million as securþ for their respective fees and disbursements (the 'Administration

Charge'). Certain fees that may be payable to Lazard are proposed to be protected by a

Financial Advisor Subordinated Charge.

I74l In Canwest Publishing Inc.,2010 ONSC 222,Pepall J. (as she then was) provided a non-
exhaustive list of frctors to be considered in approving an administration charge, including:

a. The size and complefty ofthe business being reshuctured;

b. The proposed role of the beneficiaries ofthe charge;

c. Whether there is an unwarranted duplication of roles;

d. Whether the quantum of the proposed Charge appears to be fair and

reasonable;

e. The position of the secured creditors hkely to be affected by the Charge; and

f, The position of the Monitor.

l75l Having reviewed the record, I am satisfied, that it is appropriate to approve the

Administration Charge and the Financial Advisor Subordinated Charge.

l76J The Applicants seek a Directors' and Offcers' charge in the amount of up to 564 million.

The Directors Charge is proposed to be secured by the property of the Target Canada Entities

and to rank behind the Administration Charge and the KERP Charge, but ahead of the DIP
Lenders' Charge.
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I77l Pursuant to section 11.51 of the CCAA, the court has specific aúhority to grant a "super
priority" charge 1o the directors and officers of a company as security for the indemnily provided
by the company in respect of certain obligations.

[78] I accept the submissions of counsel to the Applicants that the requested Directors' Charge
is reasonable given the nature of the Target Canada Entities retail business, the number of
employees in Canada and the corresponding potential exposure of the directors and officers to
personal liability. Accordingly, the Directors' Charge is granted.

[79] In the result, I am satisfied that it is appropriate to grant the Initial Order in these
proceedings.

[80] The stay ofproceedings is in effect until February 13,2015.

[81] A comeback hearing is to be scheduled on or prior to February 13,2015. I recogrizethat
there are many aspects of the Initial Order that go beyond the usual first day provisions. I have

determined that it is appropriate to grant this broad relief at this time so as to ensure that the
status quo is mainained.

[82] The comeback hearing is to be a "hue" comeback hearing. In moving to set aside or vary
any provisions of this order, moving parties do not have to overcome any onus of demonstrating
that the order should be set aside or varied.

[83] Finaþ a copy of Lazard's engagement letter (the 'Lazard Engagement Letter') ls

attached as Confidential Appendix '.A" to the Monitor's pre-filing report. The Applicants
request that the Lazard Engagement Letter be sealed, as the fee structure contemplated in the
Lazard Engagement Letter could potentiaþ influence the structure of bids received in the sales

process.

Regional Senior Justice Morawetz

Date: January 16,2015
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[84] Having considered the princþles set oú n Sierca Club of Canada v. Canada (Minister of
Finance), 120021211 D.L.R (4th) 193 2 S.C.R. 522,I am satisfied that it is appropriate in the
circumstances to seal Confidential Appendix '4" to the Monitor's pre-filing report.

[85] The Initial Order has been sþed in the form presented.
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Smurfit-Stone Container Canada lnc., Re, 2009 Carswellont 391

2009 CarswellOnt 391, [2009] O.J. No. 349, 174 A.C.W.S. (3d) 933, 50 C.B.R (bm) 7

Lehndorff General Partner Ltd., Re (1993), l7 C.B.R. (3d) 24,9 B.L.R. (2d) 2'7 5, 1993 CarswellOnt 183 (Ont. Gen.

Div. [Commercial List]) - referred to

Statutes considered:

Bankruptcy Code, I I U.S.C. 1982

Chapter 11 
-referredto

Companies' Creditors Arrangement Ac|, R.S.C. 1985, c. C-36

Generally - refemed to

APPLICATION by debtor companies for relief under Companies' Creditor Arrangement Act and order for extension of terms

of initial CCAA order to two affiliated partnerships.

Pepall J,

1 Smurfit-Stone Container Canada Inc. ("SSC Canada"), Stone Container Finance Company of Canada II, MBI Limited,

3083527 Nova Scotia Company, BC Shipper Supplies Ltd., Specialty Containers Lnc.,639647 British Columbia Limited,

605681 N.B. Inc. Canada, and Francobec Company (the "Applicants") seek relief under the CCAA. They also request that the

terms of the Initial CCAA order apply to two Canadian partnerships affiliated with the Applicants, namely Smurfit-MBl and

SLP Finance General Partnership (the "CCAA Entities"). Each of these CCAA Entities has filed for Chapter 1l protection in

the U.S. Deloitte and Touche Inc. has consented to act as Monitor in the CCAA proceedings.

2 OnJanuary 26,2009, Smurfit-Stone Container Corporation ("Smurfit-Stone") and certain of its affiliates including SSC

Canada commenced Chapter l1 proceedings in the U.S. Smurfit-Stone is based in St. Louis, Missouri and in Chicago, Illinois. It

is a leading North American producer ofpaperboard products, market pulp, corrugated containers and other specialty packaging

products. It is also one of the world's biggest recyclers of paper. It currently holds approximately I 8% of the North American

container board market. Its operations have been negatively affected by the global economic downfurn, the decrease in consumer

spending, the manufacturing exodus from North America, a rise in costs, and a general market shift away from paper-based

packaging. It has numerous direct and indirect subsidiaries.

3 SSC Canada and Smurfit-MBl, an Ontario limited partnership, are its principal Canadian operating entities. SSC Canada

operates mills and plants producing liner board, corrugating medium and food board. Smurfit-MBl is a converting operation

that produces corrugated containers using liner board from the mills. Its general partner is MBI Limited which carries on no

business other than acting as Smurfit-MBl's general partner and has no assets other than its interest in Smurfit-MBl.

4 3083521 Nova Scotia Company is wholly-owned by SSC Canada. It does not carry on business except that it is one of

the two Smurfit-MBl limited partners (the other being SSC Canada). BC Shipper Supplies Ltd. is no longer active. Specialty

Containers Inc.'s assets were all sold in 2008. 639647 British Columbia Limited has no operations and holds the shares of BC

Shippers Supplies Ltd. and Specialty Containers Inc.

5 SLP Finance General Partnership is owned by fwo Delaware companies. It does not carry on operations but owns the

shares of 605681 N. B. Inc. which was liquidated in 2005 and of Francobec Company, a Nova Scotia company which previously

operated a hardwood chipping facility which is now inactive. It has US$574 million in investment assets.

6 Stone Container Finance Company ofCanada II does not carry on business except that it issued notes, the proceeds of

which were remitted to SSC Canada. It has assets of US$62 million and liabilities of US$207 million. Collectively all of these

companies and partnerships are referred to as the CCAA Entities.

7 The CCAA Entities employ approximately 2,600 people across Canada many of whom are unionized.

lÏe*ti,xv.'È¡eXt, d;Ai*åÞ* Coþyright O Thomson Reuteß Canada L¡nited ûr its l¡rensorç (exclud¡ng ind¡v¡dual court docurnents). All rights reserved. 2
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8 Smurfit-Stone operates as a North American company rather than as a collection of individual business units. The U.S.

and Canadian operations are fully integrated. In this regard, they have a centralized cash management system. All high level

management decisions are made by a U.S. management team and it will have responsibility for the restructuring plan for the

CCAA entities.

9 A secured credit facility covers both the Canadian and American operations. The amount outstanding on this pre-filing

secured creditfacility as of January 23,2009 was approximatelyUS$l billion of which approximatelyUS$367 million is

attributable to SSC Canada. Security over all material Canadian assets had been provided as part of this facility.

10 The debt of the CCAA Entities also includes Canadian notes of US$200 million and trade creditor payables of US$53.4

million. In addition, there is a Canadian accounts receivable securitization programme, the outstanding balance of which is

US$3S million as of January 23,2009. There are six dehned benefit registered pension plans in Canada for which there is an

aggregate solvency deficiency of approximately $132 million as at December 31,2007.

11 The Applicants are insolvent, have indebtedness in excess of $5 million and qualifu pursuant to the CCAA. The proposed

outline for a plan includes continuing the process of selling and realizing value in respect of closed and discontinued operations

and coordinating with the US entities to achieve a balance sheet restructuring.

12 As a result of the Chapter l1 filing, the pre-filing secured credit facility is no longer available. In addition, the Chapter I 1

filing constitutes an event of termination under the receivables agreement that govgms the accounts receivable securitization

programme. As such, absent some additional facility, the CCAA Entities would be required to repay amounts owing under the

pre-filing credit agreement. In addition, they would no longer be able to beneht from the accounts receivable securitization

programme, would have no access to operating credits, would be unable to operate in the ordinary course, and would be unable

to satisfu ongoing obligations.

13 Under the DIP facility that is proposed, both SSC Canada and the U.S. company, Smurfit-Stone Container Enterprises,

Inc. ("SSCUS") are borrowers; the total commitment is US$750 million comprised of US$3 l5 million in revolving facilities

available to both SSCUS and SSC Canada, a US$400 million term loan available to SSCUS; and a US$35 million term loan

available to SSC Canada. The term loan facilities are being used to take out the accounts receivable securitization programme.

The loans to SSCUS are guaranteed by SSCC and most of the U.S. debtors and by SSC Canada and the latter provides a charge

over its assets for all advances made to SSCUS. There would be rights of subrogation. The loans to SSC Canada are guaranteed

by SSCUS and most of its U.S. subsidiaries and secured by a charge over substantially all of the assets of Smurfit-Stone's U.S.

entities. The borowings of SSC Canada are guaranteed by the other CCAA entities.

14 While some of the DIP lenders also participated in the pre-filing secured credit facility, the DIP financing involves new

money and is not a refinancing. New lenders are also participating in the DIP facilify. The lenders of the pre-filing secured

credit facility are unopposed to the order sought.

15 The DIP lenders are unwilling to extend the DIP facility to SSC Canada absent its guarantee of the obligations of

SSCUS under the DIP facility. In addition, the business is fully integrated making it impracticable particularly in the current

credit environment to secure altemate financing on a stand-alone basis. To continue operations, the DIP facilify is required.

Estimated cash on hand for the Canadian operating entities at January 23,2009 was $704,5 I 7 and the accounts payable balance

is estimated to be in excess of US$53 million.

16 The amount borrowed is to be secured by a charge on the Applicants' property following an Administration charge of

$1 million and a Directors'charge of $8.6 million. Until a final order has been granted by the U.S. court approving continued

lending under the DIP facility and until approved by this court, and prior to February I 8, 2009, no more than $ 100,000 million

of the U.S. revolving commitment and $15 million of the SSC Canada revolving commitment will be available for borrowing.

During the initial 30-day stay period, the CCAA Entities anticipate they will require US$50 million of which US$31 million

of the term loan is to be used to refinance the account receivables securitization programme. This will result in an increase

in cash receipts.
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l7 The proposed Monitor filed a report. It described the extensive process undertaken to obtain new debt financing. It further

understands that Smurht-Stone, having thoroughly canvassed the market, does not have any satisfactory alternative f,rnancing

arrangements available. The proposed Monitor is of the view that the restructuring and continuation of Srnurfit-Stone and the

CCAA Entities as a going concern is the best option available given that a going concern restructuring would preserve the value

of Smurfit-Stone and the CCAA Entities whereas a liquidation and wind-down would likely result in a substantial diminution

in value that could ultimately reduce creditors'recoveries. Significantly, the liquidation and wind-down of the CCAA Entities

could eliminate a significant number ofjobs, many of which would be preserved if the CCAA Entities are able to continue as a

going concern. The proposed Monitor has also been advised that the CCAA Entities have recently been "net debtors", relying

on advances from SSCUS to fund working capital requirements. Based on the information available to it, it is supportive of
the DIP facility including SSC Canada's guarantee. In this regard, however, it is unable to provide views of the value of the

guarantee or the probability that it will be called upon. Smurfit-Stone has advised the Monitor that SSC Canada's guarantee of
SSCUS' obligations is contingent and that the DIP facility was negotiated with a third-party lender on the basis that there would

be fulI recovery of all loans advanced to SSCUS under the DIP facility from the U.S. assets of Smurfit-Stone.

l8 The successful restructuring of the CCAA Entities appears to be inextricably intertwined with the successful restructuring

ofthe Smurfit-Stone enterprise in the Chapter 11 proceeding. In order to continue day-to-day operations and to facilitate the

company's restructuring, the U.S. debtors and the CCAA Entities require access to significant funding. Given all of these facts,

I am prepared to grant the reliefrequested.

I 9 As mentioned, the requested order extends the benefits of the protections provided by the order to Smurfit-MBl and SLP

Finance General Partnership, both ofwhich are partnerships but not Applicants. The operations ofthe partnerships are integral

and closely interrelated with that of the Applicants and in my view the request is appropriate in the circumstances outlined. See

also Lehndorff General Partner Ltd., Re (1993), l7 C.B.R. (3d) 24 (Ont. Gen. Div. fCommercial List]).

20 As to the centralized cash management system, the proposed Monitor has reviewed it and will be able to adequately

monitor the transfers of cash, including transfers within the system so that transactions applicable to SSC Canada and Smurfit-

MBI can be ascertained, traced and properly recorded. The Monitor will review and monitor the system and report to the couft

from time to time. As of January 23,2009, SSC Canada was estimated to have US$121,000 and CDN$185,000 in cash and

Smurfit-MBl was estimated to have US$97,000 and CDN$414,000 in cash.

2l The CCAA Entities seek to pay certain pre-filing amounts owed to critical suppliers. The proposed Monitor has been

advised that SSC Canada's operations depend on a ready supply of key materials such as wood, chemicals, fuel and energy

from third party suppliers and, in addition, SSC Canada's and Smurfit-MBl's operations are reliant on rail and trucking services,

custom brokers and third party warehouses. I am satisfìed that the request to pay these pre-filing amounts is appropriate.

22 According to Smurfit-Stone, it is very difhcult to separate the creditors of the U.S. debtors from the creditors of the

CCAA Entities. Smurfit-Stone intends to engage Epiq Bankruptcy Solutions LLC to send notice of the Chapter 11 proceedings

to all creditors owed more than $1,000. The proposed Monitor has suggested that such notice include notice of the CCAA

proceedings to the creditors of the CCAA Entities. I am in agreement with this proposed course of action but request that the

Monitor report to the court when service has been effected.

23 I also note and rely upon the comeback provision found in paragraph 57 of the order which allows any interested party

to apply to the court to vary or amend this order on not less than seven days' notice.

24 There are obviously numerous other provisions in the order that I have not addressed specifically as I believe they are

all self-evident. In all of the circumstances I am prepared to grant the order requested. Counsel will re-attend on Wednesday

at 10:00 a'm' to address a further recognition order' 
Apprication granted.
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CITATION: Canwest Publishing Inc., 2010 ONSC 222
COURT FILE NO.: CV-10-8533-00CL

DATE: 201001l8

ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LrST)

IN THE MATTER OF THE COMPANIES'CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST

INC., CANWEST BOOKS INC. AND CANWEST (CANADA) TNC.

COI,INSEL: Lyndon Barnes, Alex Cobb and DuncanAult for the Applicant LP Entities
Mario Forte for the Special Committee of the Board of Directors
Andrew Kent and Hilary Clarke for the Administrative Agent of the Senior
Secured Lenders' Syndicate
Peter Grffin for the Management Directors
Robin B. Schwill and Natalie Renner for the Ad Hoc Committee of 9.25Yo Senior
Subordinated Noteholders
David Byers and Maria Konyukhova for the proposed Monitor, FTI Consulting
Canada Inc.

PEPALL J.

REASONS FOR DECISION

Introduction

tl] Canwest Global Communications Corp. ("Canwest Global") is a leading Canadian media

company with interests in (i) newspaper publishing and digital media; and (ii) free-to-air

television stations and subscription based specialty television channels. Canwest Global, the

entities in its Canadian television business (excluding CW Investments Co. and its subsidiaries)

and the National Post Company (which prior to October 30, 2009 owned and published the

National Post) (collectively, the "CMI Entities"), obtained protection from their creditors in a
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Companies' Creditors Arrangement Actr ("CCAA") proceeding on October 6,2009.2 Now, the

Canwest Global Canadian newspaper entities with the exception of National Post Inc. seek

similar protection. Specifically, Canwest Publishing Inc./Publications Canwest Inc. ("CPI"),

Canwest Books Inc. ("CBI"), and Canwest (Canada) Inc. ("CCI") apply for an order pursuant to

the CCfu{. They also seek to have the stay of proceedings and the other benefits of the order

extend to Canwest Limited Partnership/Canwest Société en Commandite (the "Limited

Partnership"). The Applicants.and the Limited Partnership are referred to as the "LP Entities"

throughout these reasons. The term ooCanwest" will be used to refer to the Canwest enterprise as

a whole. It includes the LP Entities and Canwest Global's other subsidiaries which are not

applicants in this proceeding.

l2) All appearing on this application supported the relief requested with the exception of the

Ad Hoc Committee of 9.25o/o Senior Subordinated Noteholders. That Committee represents

certain unsecured creditors whom I will discuss more fully later.

13] I granted the order requested with reasons to follow. These are my reasons

l4l I start with three observations. Firstly, Canwest Global, through its ownership interests in

the LP Entities, is the largest publisher of daily English language newspapers in Canada. The LP

Entities own and operate 12 daily newspapers across Canada. These newspapers are part of the

Canadian heritage and landscape. The oldest, The Gazette, was established in Montreal in1778.

The others are the Vancouver Sun, The Province, the Ottawa Citizen, the Edmonton Journal, the

Calgary Herald, The Windsor Star, the Times Colonist, The Star Phoenix, the Leader-Post, the

Nanaimo Daily News and the Alberni Valley Times. These newspapers have an estimated

average weekly readership that exceeds 4 million. The LP Entities also publish 23 non-daily

t R.s.c. 1985, c. c. 36, as amended.

2 On October 30,2009, substantially all of the assets and business of the National Post Company were transfèned to
the company now known as National Post Inc.
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newspapers and own and operate a number of digital media and online operations. The

community served by the LP Entities is huge. In addition, based on August 31,2009 f,tgures, the

LP Entities employ approximately 5,300 employees in Canada with approximately 1,300 of

those employees working in Ontario. The granting of the order requested is premised on an

anticipated going concern sale of the newspaper business of the LP Entities. This serves not just

the interests of the LP Entities and their stakeholders but the Canadian community at large.

t5] Secondly, the order requested may contain some shortcomings; it may not be perfect.

That said, insolvency proceedings typically involve what is feasible, not what is flawless.

t6l Lastly, although the builders of this insolvent business are no doubt unhappy with its fate,

gratitude is not misplaced by acknowledging their role in its construction.

Background Facts

(i) Financial Difficulties

171 The LP Entities generate the majority of their revenues through the sale of advertising.

In the fiscal year ended August 31,2009, approximately 72o/o of the LP Entities' consolidated

revenue derived from advertising. The LP Entities have been seriously affected by the economic

downturn in Canada and their consolidated advertising revenues declined substantially in the

latter half of 2008 and in 2009. In addition, they experienced increases in certain of their

operating costs.

t8] On May 29, 2009 the Limited Partnership failed, for the first time, to make certain

interest and principal reduction payments and related interest and cross currency swap payments

totaling approximately $ 10 million in respect of its senior secured credit facilities. On the same

day, the Limited Partnership announced that, as of May 31,2009, it would be in breach of certain

financial covenants set out in the credit agreement dated as of July 10, 2007 between its

predecessor, Canwest Media Works Limited Partnership, The Bank of Nova Scotia as

administrative agent, a syndicate of secured lenders ("the LP Secured Lenders"), and the

predecessors of CCI, CPI and CBI as guarantors. The Limited Partnership also failed to make
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principal, interest and fee payments due pursuant to this credit agreement on June 21, June22,

July 21, July 22 and August 21, 2009 .

l9l The May 29,2009, defaults under the senior secured credit facilities triggered defaults in

respect of related foreign currency and interest rate swaps. The swap counterparties (the

"Hedging Secured Creditors") demanded payment of $68.9 million. These unpaid amounts rank

pari passu with amounts owing under the LP Secured Lenders' credit facilities.

tlO] On or around August31,2009, the Limited Partnership and certain of the LP Secured

Lenders entered into a forbearance agreement in order to allow the LP Entities and the LP

Secured Lenders the opportunity to negotiate a pre-packaged restructuring or reorganization of

the affairs of the LP Entities. On November 9, 2009, the forbearance agreement expired and

since then, the LP Secured Lenders have been in a position to demand payment of approximately

$953.4 million, the amount outstanding as at August 31,2009. Nonetheless, they continued

negotiations with the LP Entities. The culmination of this process is that the LP Entities are now

seeking a stay of proceedings under the CCAA in order to provide them with the necessary

"breathing space" to restructure and reorganize their businesses and to preserve their enterprise

value for the ultimate benefit of their broader stakeholder community.

tll] The Limited Partnership released its annual consolidated financial statemênts for the

twelve months ended August 31, 2009 and 2008 on Novemb er 26, 2009 . As at August 3 I , 2009,

the Limited Partnership had total consolidated assets with a net book value of approximately

5644.9 million. This included consolidated current assets of $182.7 million and consolidated

non-current assets of approximately 5462.2 million. As at that date, the Limited Partnership had

total consolidated liabilities of approximately $1.719 billion (increased from $1.656 billion as at

August 31, 2008). These liabilities consisted of consolidated cunent liabilities of $1.612 billion

and consolidated non-current liabilities of $107 million.

l12l The Limited Partnership had been experiencing deteriorating financial results over the

past year. For the year ended August 31,2009, the Limited Partnership's consolidated revenues

decreased by $1S1.7 million or l5Yo to $1.021 billion as compared to $1.203 billion for the year
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ended August 31, 2008. For the year ended August 31,2009, the Limited Partnership reported a

consolidated net loss of S66 million compared to consolidated net earnings of $143.5 million for

fiscal 2008.

(ii) Indebtedness under the Credit Facilities

[13] The indebtedness under the credit facilities of the LP Entities consists of the following.

(a) The LP senior secured credit facilities are the subject matter of the July 10,2007

credit agreement already mentioned. They are guaranteed by CCI, CPI and CBI.

The security held by the LP Secured Lenders has been reviewed by the solicitors

for the proposed Monitor, FTI Consulting Canada Inc. and considered to be valid

and enforceable.3 As at August 31,2009, the amounts owing by the LP Entities

totaled $953.4 million exclusive of interest.a

(b) The Limited Partnership is a party to the aforementioned foreign currency and

interest rate swaps with the Hedging Secured Creditors. Defaults under the LP

senior secured credit facilities have triggered defaults in respect of these swap

arrangements. Demand for repayment of amounts totaling $68.9 million

(exclusive of unpaid interest) has been made. These obligations are secured.

(c) Pursuant to a senior subordinated credit agreement dated as of July 10,2007,

between the Limited Partnership, The Bank of Nova Scotia as administrative

agent for a syndicate oflenders, and others, certain subordinated lenders agreed to

provide the Limited Partnership with access to a term credit facility of up to $75

3 Subject to certain assumptions and qualifications.

a Although not formally in evidence before the court, counsel for the LP Secured Lenders advised the court that

currently $382,889,000 in principal in Canadian dollars is outstanding along with $458,042,000 in principal in
American dollars.
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million. CCI, CPI, and CBI are guarantors. This facility is unsecured, guaranteed

on an unsecured basis and currently fully drawn. On June 20,2009, the Limited

Partnership failed to make an interest payment resulting in an event of default

under the credit agreement. In addition, the defaults under the senior secured

credit facilities resulted in a default under this facility. The senior subordinated

lenders are in a position to take steps to demand payment.

(d) Pursuant to a note indenture between the Limited Partnership, The Bank of New

York Trust Company of Canada as trustee, and others, the Limited Partnership

issued 9.5Yo pt annum senior subordinated unsecured notes due 2015 in the

aggregate principal amount of US $400 million. CPI and CBI are guarantors. The

notes are unsecured and guaranteed on an unsecured basis. The noteholders are in

a position to take steps to demand immediate payment of all amounts outstanding

under the notes as a result ofevents ofdefault.

[14] The LP Entities use a centralized cash management system at the Bank of Nova Scotia

which they propose to continue. Obligations owed pursuant to the existing cash management

arrangements are secured (the "Cash Management Creditor").

(iiÐ LP Entities' Response to Financial Difficulties

tl5] The LP Entities took a number of steps to address their circumstances with a view to

improving cash flow and strengthening their balance sheet. Nonetheless, they began to

experience significant tightening of credit from critical suppliers and other trade creditors. The

LP Entities' debt totals approximately $ 1.45 billion and they do not have the liquidity required to

make payment in respect of this indebtedness. They are clearly insolvent.

t16] The board of directors of Canwest Global struck a special committee of directors (the

"special Committee") with a mandate to explore and consider strategic alternatives. The Special

Committee has appointed Thomas Strike, the President, Corporate Development & Strategy

Implementation, as Recapitalization Officer and has retained Gary Colter of CRS Inc. as
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Restructuring Advisor for the LP Entities (the "CRA"). The President of CPI, Dennis Skulsky,

will report directly to the Special Committee.

Íl7l Given their problems, throughout the summer and fall of 2009, the LP Entities have

participated in difficult and complex negotiations with their lenders and other stakeholders to

obtain forbearance and to work towards a consensual restructuring or recapitalization.

tl8] An ad hoc committee of the holders of the senior subordinated unsecured notes (the "Ad

Hoc Committee") was formed in July, 2009 and retained Davies Ward Phillips & Vineberg as

counsel. Among other things, the Limited Partnership agreed to pay the Committee's legal fees

up to a maximum of $250,000. Representatives of the Limited Partnership and their advisors

have had ongoing discussions with representatives of the Ad Hoc Committee and their counsel

was granted access to certain confidential information following execution of a confidentiality

agreement. The Ad Hoc Committee has also engaged a financial advisor who has been granted

access to the LP Entities' virtual data room which contains confidential information regarding

the business and affairs of the LP Entities. There is no evidence of any satisfactory proposal

having been made by the noteholders. They have been in a position to demand payment since

August, 2009, but they have not done so.

t19] In the meantime and in order to permit the businesses of the LP Entities to continue to

operate as going concerns and in an effort to preserve the greatest number ofjobs and maximize

value for the stakeholders of the LP Entities, the LP Entities have been engaged in negotiations

with the LP Senior Lenders, the result of which is this CCAA application.

(iv) The Support Agreement, the Secured Creditors' Plan and the Solicitation Process

t20l Since August 31, 2009, the LP Entities and the LP administrative agent for the LP

Secured Lenders have worked together to negotiate terms for a consensual, prearranged

restructuring, recapitalizationor reorganization of the business and affairs of the LP Entities as a

going concern. This is referred to by the parties as the Support Transaction.
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l21l As part of this Support Transaction, the LP Entities are seeking approval of a Support

Agreement entered into by them and the administrative agent for the LP Secured Lenders. 48%

of the LP Secured Lenders, the Hedging Secured Creditors, and the Cash Management Creditor

(the "Secured Creditors") are party to the Support Agreement.

l22l Three interrelated elements are contemplated by the Support Agreement and the Support

Transaction: the credit acquisition, the Secured Creditors' plan (the "Plan"), and the sale and

investor solicitation process which the parties refer to as SISP.

l23l The Support Agreement contains various milestones with which the LP Entities are to

comply and, subject to a successful bid arising from the solicitation process (an important caveat

in my view), commits them to support a credit acquisition. The credit acquisition involves an

acquisition by an entity capitalized by the Secured Creditors and described as AcquireCo.

AcquireCo. would acquire substantially all of the assets of the LP Entities (including the shares

in National Post Inc.) and assume certain of the liabilities of the LP Entities. It is contemplated

that AcquireCo. would offer employment to all or substantially all of the employees of the LP

Entities and would assume all of the LP Entities' existing pension plans and existing post-

retirement and post-employment benefit plans subject to a right by AcquireCo., acting

commercially reasonably and after consultation with the operational management of the LP

Entities, to exclude certain specified liabilities. The credit acquisition would be the subject

matter of a Plan to be voted on by the Secured Creditors on or before January 31,2010. There

would only be one class. The Plan would only compromise the LP Entities' secured claims and

would not affect or compromise any other claims against any of the LP Entities ("unaffected

claims"). No holders of the unaffected claims would be entitled to vote on or receive any

distributions of their claims. The Secured Creditors would exchange their outstanding secured

claims against the LP Entities under the LP credit agreement and the swap obligations

respectively for their pro rata shares of the debt and equity to be issued by AcquireCo. All of

the LP Entities' obligations under the LP secured claims calculated as of the date of closing less

$25 million would be deemed to be satisfied following the closing of the Acquisition Agreement.
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LP secured claims in the amount of $25 million would continue to be held by AcquireCo. and

constitute an outstanding unsecured claim against the LP Entities.

[24] The Support Agreement contemplates that the Financial Advisor, namely RBC

Dominion Securities Inc., under the supervision of the Monitor, will conduct the solicitation

process. Completion of the credit acquisition process is subject to a successful bid arising from

the solicitation process. In general terms, the objective of the solicitation process is to obtain a

better offer (with some limitations described below) than that reflected in the credit acquisition.

If none is obtained in that process, the LP Entities intend for the credit acquisition to proceed

assuming approval of the Plan. Court sanction would also be required.

125) In more detailed terms, Phase I of the solicitation process is expected to last

approximately 7 weeks and qualified interested parties may submit non-binding proposals to the

Financial Advisor on or before February 26, 2010. Thereafter, the Monitor will assess the

proposals to determine whether there is a reasonable prospect of obtaining a Superior Offer. This

is in essence a cash offer that is equal to or higher than that represented by the credit acquisition.

If there is such a prospect, the Monitor will recommend that the process continue into Phase II.

If there is no such prospect, the Monitor will then determine whether there is a Superior

Alternative Offer, that is, an offer that is not a Superior Offer but which might nonetheless

receive approval from the Secured Creditors. If so, to proceed into Phase II, the Superior

Alternative Offer must be supported by Secured Creditors holding more than at least 33.3% of

the secured claims. If it is not so supported, the process would be terminated and the LP Entities

would then apply for court sanction of the Plan.

126l Phase II is expected to last approximately 7 weeks as well. This period allows for due

diligence and the submission of final binding proposals. The Monitor will then conduct an

assessment akin to the Phase I process with somewhat similar attendant outcomes if there are no

Superior Offers and no acceptable Alternative Superior Offers. If there were a Superior Offer or

an acceptable Alternative Superior Offer, an agreement would be negotiated and the requisite

approvals sought.
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l27l The solicitation process is designed to allow the LP Entities to test the market. One

concern is that a Superior Offer that benefits the secured lenders might operate to preclude a

Superior Alternative Offer that could provide a better result for the unsecured creditors. That

said, the LP Entities are of the view that the solicitation process and the support transaction

present the best opportunity for the businesses of the LP Entities to continue as going concerns,

thereby preserving jobs as well as the economic and social benefits of their continued operation.

At this stage, the alternative is a bankruptcy or liquidation which would result in significant

detriment not only to the creditors and employees of the LP Entities but to the broader

community that benefits from the continued operation of the LP Entities' business. I also take

some comfort from the position of the Monitor which is best captured in an excerpt from its

preliminary Report:

The terms of the Support Agreement and SISP were the
subject of lengthy and intense arm's length negotiations
between the LP Entities and the LP Administrative Agent.
The Proposed Monitor supports approval of the process

contemplated therein and of the approval of those documents,
but without in any way fettering the various powers and
discretions of the Monitor.

[2S] It goes without saying that the Monitor, being a court appointed officer, may apply to the

court for advice and directions and also owes reporting obligations to the court.

129) As to the objection of the Ad Hoc Committee, I make the following observations. Firstly,

they represent unsecured subordinated debt. They have been in a position to take action since

August, 2009. Furthermore, the LP Entities have provided up to $250,000 for them to retain

legal counsel. Meanwhile, the LP Secured Lenders have been in a position to enforce their rights

through a non-consensual court proceeding and have advised the LP Entities of their abilities in

that regard in the event that the LP Entities did not move forward as contemplated by the

Support Agreement. With the Support Agreement and the solicitation process, there is an

enhanced likelihood ofthe continuation ofgoing concern operations, the preservation ofjobs and

the maximization of value for stakeholders of the LP Entities. It seemed to me that in the face of

these facts and given that the Support Agreement expired on January 8, 2010, adjourning the
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proceeding was not merited in the circumstances. The Committee did receive very short notice.

Without being taken as encouraging or discouraging the use of the comeback clause in the order,

I disagree with the submission of counsel to the Ad Hoc Committee to the effect that it is very

difficult if not impossible to stop a process relying on that provision. That provision in the order

is a meaningful one as is clear from the decision in Muscletech Research & Development Inc.s.

On a come back motion, although the positions of parties who have relied bona fide on an Initial

Order should not be prejudiced, the onus is on the applicants for an Initial Order to satisfy the

court that the existing terms should be upheld.

Proposed Monitor

[30] The Applicants propose that FTI Consulting Canada Inc. serve as the Monitor. It

currently serves as the Monitor in the CMI Entities' CCAA proceeding. It is desirable for FTI to

act; it is qualified to act; and it has consented to act. It has not served in any of the incompatible

capacities described in section 11.7(2) of the CCAA. The proposed Monitor has an enhanced role

that is reflected in the order and which is acceptable.

Proposed Order

[31] As mentioned, I granted the order requested. It is clear that the LP Entities need

protection under the CCAA. The order requested will provide stability and enable the LP

Entities to pursue their restructuring and preserve enterprise value for their stakeholders. Without

the benefit of a stay, the LP Entities would be required to pay approximately $1.45 billion and

would be unable to continue operating their businesses.
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(a) Threshold Issues

l32l The chief place of business of the Applicants is Ontario. They qualify as debtor

companies under the CCAA. They are affiliated companies with total claims against them that

far exceed $5 million. Demand for payment of the swap indebtedness has been made and the

Applicants are in default under all of the other facilities outlined in these reasons. They do not

have sufficient liquidity to satisfu their obligations. They are clearly insolvent.

(b) Limited Partnership

[33] The Applicants seek to extend the stay of proceedings and the other relief requested to

the Limited Partnership. The CCAA definition of a company does not include a partnership or a

limited partnership but courts have exercised their inherent jurisdiction to extend the protections

of an Initial CCAA Order to partnerships when it was just and convenient to do so. The relief

has been held to be appropriate where the operations of the partnership are so intertwined with

those of the debtor companies that irueparable harm would ensue if the requested stay were not

granted: Re Canwest Gtobal Communications Corp6and Re Lehndorf.f General Partners Ltl.

1341 In this case, the Limited Partnership is the administrative backbone of the LP Entities and

is integral to and intertwined with the Applicants' ongoing operations. It owns all shared

information technology assets; it provides hosting services for all Canwest properties; it holds all

software licences used by the LP Entities; it is party to many of the shared services agreements

involving other Canwest entities; and employs approximately 390 full-time equivalent

employees who work in Canwest's shared services area. The Applicants state that failure to

extend the stay to the Limited Partnership would have a profoundly negative impact on the value

of the Applicants, the Limited Partnership and the Canwest Global enterprise as a whole. In

6 2009 CarswellOnt 6184 at para.29 ( S.C.J.).

' ltosl¡,g B.L.R. (2d)275 (ont. Gen. Div.).
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addition, exposing the assets of the Limited Partnership to the demands of creditors would make

it impossible for the LP Entities to successfully restructure. I am persuaded that under these

circumstances it is just and convenient to grant the request.

(c) Filing of the Secured Creditors' Plan

[35] The LP Entities propose to present the Plan only to the Secured Creditors. Claims of

unsecured creditors will not be addressed.

[36] The CCAA seems to contemplate a single creditor-class plan. Sections 4 and 5 state:

s.4 Where a compromise or an arrangement is proposed
between a debtor company and its unsecured creditors or any
class of them, the court may, on the application in a summary
way of the company or of any such creditor or of the trustee
in bankruptcy or liquidator of the company, order a meeting
of the creditors or class of creditors and, it the court so

determines, of the shareholders of the company, to be
summoned in such manner as the court directs.

s.5 Where a compromise or an arrangement is proposed
between a debtor company and its secured creditors or any
class of them, the court may, on the application in a summary
way of the company or of any such creditor or of the trustee
in bankruptcy or liquidator of the company, order a meeting
of the creditors or class of creditors and, if the court so

determines, of the shareholders of the company, to be
summoned in such manner as the court directs.

l37l Case law has interpreted these provisions as authorizing a single creditor-class plan. For.

instance, Blair J. (as he then was) stated in Re Philip Services Corp.8 : " There is no doubt that a

debtor is at liberty, under the terms of sections 4 and 5 of the CCAA, to make a proposal to
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secured creditors or to unsecured creditors or to both groups."e Similarly, in Re Anvíl Range

Mining Corp.tl, the Court of Appeal stated: "It may also be noted that s. 5 of the CCAA

contemplates a plan which is a compromise between a debtor company and its secured creditors

and that by the terms of s. 6 of the Act, applied to the facts of this case, the plan is binding only

on the secured creditors and the company and not on the unsecured creditors."ll

[38] Based on the foregoing, it is clear that a debtor has the statutory authority to present a

plan to a single class of creditors. InRe Anvil Range Mining Corp., the issue was raised in the

context of the plan's sanction by the court and a consideration of whether the plan was fair and

reasonable as it eliminated the opportunity for unsecured creditors to realize anything. The basis

of the argument was that the motions judge had ened in not requiring a more complete and in

depth valuation of the company's assets relative to the claims of the secured creditors.

[39] In this case, I am not being asked to sanction the Plan at this stage. Furthermore, the

Monitor will supervise a vigorous and lengthy solicitation process to thoroughly canvass the

market for alternative transactions. The solicitation should provide a good indication of market

value. In addition, as counsel for the LP Entities observed, the noteholders and the LP Entities

never had any forbearance agreement. The noteholders have been in a position to take action

since Iast summer but chose not to do so. One would expect some action on their part .if they

themselves believed that they "\¡y'ere in the money". While the process is not perfect, it is subject

to the supervision of the court and the Monitor is obliged to report on its results to the court.

[40] In my view it is appropriate in the circumstances to authorize the LP Entities to file and

present a Plan only to the Secured Creditors.

n Ibid at para. 16.

'o IZOOZ¡,2+ C.B.R. (4th) 157 (Onr. C.A.), leave ro appeal to S.C.C. refused (March 6,2003)

" Ibid at para.34.
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(d) DIP Financing

[41] The Applicants seek approval of a DIP facility in the amount of $25 million which would

be secured by a charge over all of the assets of the LP Entities and rank ahead of all other

charges except the Administration Charge, and ahead of all other existing security interests

except validly perfected purchase money security interests and certain specific statutory

encumbrances.

142) Section I 1 .2 of the CCAA provides the statutory jurisdiction to grant a DIP charg e. In Re

Canwestl2,I addressed this provision. Firstly, an applicant should address the requirements

contained in section ll.2 (l) and then address the enumerated factors found in section ll.2(\ of

the CCAA. As that list is not exhaustive, it may be appropriate to consider other factors as well.

l43l Applying these principles to this case and dealing frrstly with section ll.2(1) of the

CCAA, notice either has been given to secured creditors likely to be affected by the security or

charge or alternatively they are not affected by the DIP charge. While funds are not anticipated

to be immediately necessary, the cash flow statements project a good likelihood that the LP

Entities will require the additional liquidity afforded by the $25 million. The ability to borrow

funds that are secured by a charge will help retain the confrdence of the LP Entities' trade

creditors, employees and suppliers. It is expected that the DIP facility will permit the LP Entities

to conduct the solicitation process and consummate a recapitalization transaction of a sale of all

or some of its assets. The charge does not secure any amounts that were owing prior to the filing.

As such, there has been compliance with the provisions of section 1 1.2 (l).

[44] Turning then to a consideration of the factors found in section 11.2(4) of the Act, the LP

Entities are expected to be subject to these CCAA proceedings until July 31, 2010. Their

business and financial affairs will be amply managed during the proceedings. This is a
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consensual filing which is reflective of the confidence of the major creditors in the current

management configuration. All of these factors favour the granting of the charge. The DIP loan

would enhance the prospects of a viable compromise or arrangement and would ensure the

necessary stability during the CCAA process. I have already touched upon the issue of value.

That said, in relative terms, the quantum of the DIP financing is not large and there is no readily

apparent material prejudice to any creditor arising from the granting of the charge and approval

of the financing. I also note that it is endorsed by the proposed Monitor in its report.

[45] Other factors to consider in assessing whether to approve a DIP charge include the

reasonableness of the financing terms and more particularly the associated fees. Ideally there

should be some evidence on this issue. Prior to entering into the forbearance agreement, the LP

Entities sought proposals from other third party lenders for a DIP facility. In this case, some but

not all of the Secured Creditors are participating in the financing of the DIP loan. Therefore,

only some would benefit from the DIP while others could bear the burden of it. While they may

have opted not to participate in the DIP financing for various reasons, the concurrence of the non

participating Secured Creditors is some market indicator of the appropriateness of the terms of

the DIP financing.

146l Lastly, I note that the DIP lenders have indicated that they would not provide a DIP

facility if the charge was not approved. In all of these circumstances, I was prepared to approve

the DIP facility and grant the DIP charge.

(e) Critical Suppliers

[47] The LP Entities ask that they be authorized but not required to pay pre-f,rling amounts

owing in arrears to certain suppliers if the supplier is critical to the business and ongoing

operations of the LP Entities or the potential future benefit of the payments is considerable and

of value to the LP Entities as a whole. Such payments could only be made with the consent of

the proposed Monitor. At present, it is contemplated that such suppliers would consist of certain

newspaper suppliers, newspaper distributors, logistic suppliers and the Amex Bank of Canada.

The LP Entities do not seek a charge to secure payments to any of its critical suppliers.
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[48] Section I 1.4 of the CCAA addresses critical suppliers. It states

I1.4(1) On application by a debtor company and on notice to
the secured creditors who are likely to be affected by the
security or charge, the court may make an order declaring a
person to be a critical supplier to the company if the court is
satisfied that the person is a supplier ofgoods and services to
the company and that the goods or services that are supplied
are criticalto the company's continued operation.

(2) If the court declares the person to be a critical supplier,
the court may make an order requiring the person to supply
any goods or services specified by the court to the company
on any terms and conditions that are consistent with the
supply relationship or that the court considers appropriate.

(3) If the court makes an order under subsection (2), the court
shall, in the order, declare that all or part of the property of
the company is subject to a security or charge in favour of the
person declared to be a critical supplier, in an amount equal
to the value of the goods or services supplied upon the terms
ofthe order.

(a) The court may order that the security or charge rank in
priority over the claim of any secured creditor of the
company.

l49l Mr. Byers, who is counsel for the Monitor, submits that the court has always had

discretion to authorize the payment of critical suppliers and that section 11.4 is not intended to

address that issue. Rather, it is intended to respond to a postfiling situation where a debtor

company wishes to compel a supplier to supply. In those circumstances, the court may declare a

person to be a critical supplier and require the person to supply. If the court chooses to compel a

person to supply, it must authorize a charge as security for the supplier. Mr. Barnes, who is

counsel for the LP Entities, submits that section I 1.4 is not so limited. Section I 1.4 (1) gives the

court general jurisdiction to declare a supplier to be a "critical supplier" where the supplier

provides goods or services that are essential to the ongoing business of the debtor company. The

permissive as opposed to mandatory language of section 11.4 (2) supports this interpretation.
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t50] Section 11.4 is not very clear. As a matter of principle, one would expect the purpose of

section 11.4 to be twofold: (i) to codi$ the authority to permit suppliers who are critical to the

continued operation of the company to be paid and (ii) to require the granting of a charge in

circumstances where the court is compelling a person to supply. If no charge is proposed to be

granted, there is no need to give notice to the secured creditors. I am not certain that the

distinction between Mr. Byers and Mr. Barnes' interpretation is of any real significance for the

purposes of this case. Either section ll.4(1) does not oust the court's inherent jurisdiction to

make provision for the payment of critical suppliers where no charge is requested or it provides

authority to the court to declare persons to be critical suppliers. Section ll.4(1) requires the

person to be a supplier of goods and services that are critical to the companies' operation but

does not impose any additional conditions or limitations.

[51] The LP Entities do not seek a charge but ask that they be authorized but not required to

make payments for the pre-filing provision of goods and services to certain third parties who are

critical and integral to their businesses. This includes newsprint and ink suppliers. The LP

Entities are dependent upon a continuous and unintenupted supply of newsprint and ink and they

have insufficient inventory on hand to meet their needs. It also includes newspaper distributors

who are required to distribute the newspapers of the LP Entities; American Express whose

corporate card programme and accounts are used by LP Entities employees for business related

expenses; and royalty fees accrued and owing to content providers for the subscription-based on-

line service provided by FPinfomaÍt.ca, one of the businesses of the LP Entities. The LP Entities

believe that it would be damaging to both their ongoing operations and their ability to restructure

if they are unable to pay their critical suppliers. I am satisfied that the LP Entities may fteat

these parties and those described in Mr. Strike's affidavit as critical suppliers but none will be

paid without the consent of the Monitor.

(f) Administration Charge and Financial Advisor Charge

[52] The Applicants also seek a charge in the amount of $3 million to secure the fees of the

Monitor, its counsel, the LP Entities' counsel, the Special Committee's financial advisor and
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counsel to the Special Committee, the CRA and counsel to the CRA. These are professionals

whose services are critical to the successful restructuring of the LP Entities' business. This

charge is to rank in priority to all other security interests in the LP Entities' assets, with the

exception of purchase money securþ interests and specific statutory encumbrances as provided

for in the proposed order.r3 The LP Entities also request a $10 million charge in favour of the

Financial Advisor, RBC Dominion Securities Inc. The Financial Advisor is providing

investment banking services to the LP Entities and is essential to the solicitation process. This

charge would rank in third place, subsequent to the administration charge and the DIP charge.

t53] In the past, an administration charge was granted pursuant to the inherent jurisdiction of

the court. Section 11.52 of the amended CCAA now provides statutory jurisdiction to grant an

administration charge. Section 11.52 states:

On notice to the secured creditors who are likely to be

affected by the security or charge, the court may make an

order declaring that all or part of the properfy of the debtor
company is subject to a security or charge - in an amount that
the court considers appropriate - in respect of the fees and

expenses of

(a) the monitor, including the fees and expenses of any
financial, legal or other experts engaged by the monitor
in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the
company for the purpose of proceedings under this Act;
and

(c) any financial, legal or other experts engaged by any
other interested person if the court is satisfied that the
security or charge is necessary for their effective
participation in proceedings under this Act.
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(2) The court may order that the security or charge rank in
priority over the claim of any secured creditor of the
company.

[54] I am satisfied that the issue of notice has been appropriately addressed by the LP Entities.

As to whether the amounts are appropriate and whether the charges should extend to the

proposed beneficiaries, the section does not contain any specific criteria for a court to consider in

its assessment. It seems to me that factors that might be considered would include:

(a) the size and complexity of the businesses being
restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is an unwarranted duplication of roles;

(d) whether the quantum ofthe proposed charge appears to
be fair and reasonable;

(e) the position of the secured creditors likely to be

affected by the charge; and

(Ð the position of the Monitor.

This is not an exhaustive list and no doubt other relevant factors will be developed in the

jurisprudence.

[55] There is no question that the restructuring of the LP Entities is large and highly complex

and it is reasonable to expect extensive involvement by professional advisors. Each of the

professionals whose fees are to be secured has played a critical role in the LP Entities

restructuring activities to date and each will continue to be integral to the solicitation and

restructuring process. Furthermore, there is no unwarranted duplication of roles. As to quantum

of both proposed charges, I accept the Applicants' submissions that the business of the LP

Entities and the tasks associated with their restructuring are of a magnitude and complexity that

justify the amounts. I also take some comfort from the fact that the administrative agent for the

LP Secured Lenders has agreed to them. In addition, the Monitor supports the charges requested.

The quantum of the administration charge appears to be fair and reasonable. As to the quantum
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of the charge in favour of the Financial Advisor, it is more unusual as it involves an incentive

payment but I note that the Monitor conducted its own due diligence and, as mentioned, is

supportive of the request. The quantum reflects an appropriate incentive to secure a desirable

alternative offer. Based on all of these factors, I concluded that the two charges should be

approved.

(g) Directors and Officers

[56] The Applicants also seek a directors and officers charge ("D & O charge") in the amount

of $35 million as security for their indemnification obligations for liabilities imposed upon the

Applicants' directors and officers. The D & O charge will rank after the Financial Advisor

charge and will rank pari passu with the MIP charge discussed subsequently. Section 11.51 of

the CCAA addresses aD &O charge. I have already discussed section 11.51 in Re Canwestta as

it related to the request by the CMI Entities for a D & O charge. Firstly, the charge is essential to

the successful restructuring of the LP Entities. The continued participation of the experienced

Boards of Directors, management and employees of the LP Entities is critical to the

restructuring. Retaining the current ofÍicers and directors will also avoid destabilization.

Furthermore, a CCAA restructuring creates new risks and potential liabilities for the directors

and officers. The amount of the charge appears to be appropriate in light of the obligations and

liabilities that may be incurred by the directors and officers. The charge will not cover all of the

directors' and offìcers' liabilities in a worse case scenario. While Canwest Global maintains D &

O liability insurance, it has only been extended to February 28,2009 and further extensions are

unavailable. As of the date of the Initial Order, Canwest Global had been unable to obtain

additional or replacement insurance coverage.

l57l Understandably in my view, the directors have indicated that due to the potential for

significant personal liability, they cannot continue their service and involvement in the
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restructuring absent aD &. O charge. The charge also provides assurances to the employees of

the LP Entities that obligations for accrued wages and termination and severance pay will be

satisfied. All secured creditors have either been given notice or are unaffected by the D & O

charge. Lastly, the Monitor supports the charge and I was satisfied that the charge should be

granted as requested.

(h) Management Incentive Plan and SpecialArrangements

[58] The LP Entities have made amendments to employment agreements with 2 key

employees and have developed certain Management Incentive Plans for 24 participants

(collectively the "MIPs"). They seek a charge in the amount of $3 million to secure these

obligations. It would be subsequent to the D & O charge.

t59l The CCAA is silent on charges in support of Key Employee Retention Plans ("KERPs")

but they have been approved in numerous CCAA proceedings. Most recently, in Re Canwestl5,I

approved the KERP requested on the basis of the factors enumerated in Re Grant Forrestt6 and

given that the Monitor had carefrrlly reviewed the charge and was supportive of the request as

were the Board of Directors, the Special Committee of the Board of Directors, the Human

Resources Committee of Canwest Global and the Adhoc Committee of Noteholders.

[60] The MIPs in this case are designed to facilitate and encourage the continued participation

of certain senior executives and other key employees who are required to guide the LP Entities

through a successful restructuring. The participants are critical to the successful restructuring of

the LP Entities. They are experienced executives and have played critical roles in the

restructuring initiatives to date. They are integral to the continued operation of the business

rs Supra note 7.

'6 ¡zool1 o.J. No. 3344 (s.c.J.).
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during the restructuring and the successful completion of a plan of restructuring, reorganization,

compromise or arrangement.

[61] In addition, it is probable that they would consider other employment opportunities in

the absence of a charge securing their payments. The departure of senior management would

distract from and undermine the restructuring process that is underway and it would be extremely

difficult to find replacements for these employees. The MIPs provide appropriate incentives for

the participants to remain in their current positions and ensures that they are properly

compensated for their assistance in the reorganization process.

Í62] In this case, the MIPs and the MIP charge have been approved in form and substance by

the Board of Directors and the Special Committee of Canwest Global. The proposed Monitor

has also expressed its support for the MIPs and the MIP charge in its pre-filing report. In my

view, the charge should be granted as requested.

(i) Confidential Information

[63] The LP Entities request that the court seal the confidential supplement which contains

individually identifiable information and compensation information including sensitive salary

information about the individuals who are covered by the MIPs. It also contains an unredacted

copy of the Financial Advisor's agreement. I have discretion pursuant to Section 137(2) of the

Courts of Justice ActtT to order that any document filed in a civil proceeding be treated as

confidential, sealed and not form part of the public record. That said, public access in an

important tenet of our system ofjustice.

164] The threshold test for sealing orders is found in the Supreme Court of Canada decision of

Sierra Ctub of Canada v Canada (Minister of Finance) 18. In that case, Iacobucci J. stated that an

tt R.s.o. 1990, c. c.43, as amended.

'8 ¡zooz1zs.c.R.522.
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order should only be granted when: (i) it is necessary in order to prevent a serious risk to an

important interest, including a commercial interest, in the context of litigation because

reasonable alternative measures will not prevent the risk; and (ii) the salutary effects of the

confidentiality order, including the effects on the right of civil litigants to a fair trial, outweigh its

deleterious effects, including the effects on the right to free expression, which in this context

includes the public interest in open and accessible court proceedings.

165] In Re Canwestle I applied the Sierra Club test and approved a similar request by the

Applicants for the sealing of a confidential supplement containing unredacted copies of KERPs

for the employees of the CMI Entities. Here, with respect to the first branch of the Sierra Club

test, the confidential supplement contains unredacted copies of the MIPs. Protecting the

disclosure of sensitive personal and compensation information of this nature, the disclosure of

which would cause harm to both the LP Entities and the MIP participants, is an important

commercial interest that should be protected. The information would be of obvious strategic

advantage to competitors. Moreover, there are legitimate personal privacy concerns in issue. The

MIP participants have a reasonable expectation that their names and their salary information will

be kept conhdential. With respect to the second branch of the Siewa Club test, keeping the

information confidential will not have any deleterious effects. As in the Re Canwesl case, the

aggregate amount of the MIP charge has been disclosed and the individual personal information

adds nothing. The salutary effects of sealing the confidential supplement outweigh any

conceivable deleterious effects. In the normal course, outside of the context of a CCAA

proceeding, confidential personal and salary information would be kept confidential by an

employer and would not find its way into the public domain. With respect to the unredacted

Financial Advisor agreement, it contains commercially sensitive information the disclosure of

which could be harmful to the solicitation process and the salutary effects of sealing it outweigh
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any deleterious effects. The confidential supplements should be sealed and not form partof the

public record at least at this stage of the proceedings.

Conclusion

166l For all ofthese reasons, I was prepared to grant the order requested.

Pepall J.

Released: January 18, 2010
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Headnote

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act - Arrangements - Miscellaneous

Debtor companies experienced financial problems due to deteriorating economic environment in Canada - Debtor

companies took steps to improve cash flow and to strengthen their balance sheets - Economic conditions did not improve

nor did financial circumstances of debtor companies - They experienced significant tightening of credit from critical

suppliers and trade creditors, reduction of advertising commitments, demands for reduced credit terms by newsprint and

printing suppliers, and restrictions on or cancellation of credit cards for certain employees - Application was brought

for relief pursuant to Companies' Creditors Arrangement Act - Application granted - Proposed monitor was appointed

- Companies qualified as debtor companies under Act - Debtor companies were in default of their obligations -
Required statement of projected cash-flow and other financial documents required under s. I 1(2) were filed - Stay of
proceedings was granted to create stability and allow debtor companies to pursue their restructuring - Partnerships in

application carried on operations that were integral and closely interrelated to business of debtor companies - It was

just and convenient to grant reliefrequested with respect to partnerships - Debtor-in-possession financing was approved
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- Administration charge was granted - Debtor companies' request for authorization to pay pre-filing amounts owed

to critical suppliers was granted - Directorst and officers' charge was granted - Key employee retention plans were

approved - Extension of time for calling of annual general meeting was granted.
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APPLICATION for relief pursuant to Companies' Creditors Arrangement Act.

Pepall J.t

I Canwest Global Communications Corp. ("Canwest Global"), its principal operating subsidiary, Canwest Media Inc.

("CMI"), and the other applicants listed on Schedule "A" of the Notice of Application apply for relief pursuant to the

Companies' Creditors Arrangement Act. t The applicants also seek to have the stay ofproceedings and other provisions extend

to the following partnerships: Canwest Television Limited Partnership ('CTLP"), Fox Sports World Canada Partnership and

The National Post Company/La Publication National Post ("The National Post Company"). The businesses operated by the
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applicants and the aforementioned partnerships include (i) Canwest's free-to-air television broadcast business (ie. the Global

Television Network stations); (ii) certain subscription-based specialty television channels that are wholly owned and operated

by CTLP; and (iii) the National Post.

2 The Canwest Global enterprise as a whole includes the applicants, the partnerships and Canwest Global's other subsidiaries

that are not applicants. The term Canwest will be used to refer to the entire enterprise. The term CMI Entities will be used

to refer to the applicants and the three aforementioned partnerships. The following entities are not applicants nor is a stay

sought in respect of any of them: the entities in Canwest's newspaper publishing and digital media business in Canada (other

than the National Post Company) namely the Canwest Limited Partnership, Canwest Publishing Inc./Publications Canwest

Inc., Canwest Books Inc., and Canwest (Canada) Inc.; the Canadian subscription based specialty television channels acquired

from Alliance Atlantis Communications Inc. in August, 2007 which are held jointly with Goldman Sachs Capital Partners and

operated by CW Investments Co. and its subsidiaries; and subscription-based specialty television channels which are not wholly
owned by CTLP.

3 No one appearing opposed the reliefrequested.

Backround Facts

4 Canwest is a leading Canadian media company with interests in twelve free-to-air television stations comprising the Global

Television Network, subscription-based specialty television channels and newspaper publishing and digital media operations.

5 As of October l, 2009, Canwest employed the full time equivalent of approximately 7 ,400 employees around the world.

Of that number, the full time equivalent of approximately 1,700 are employed by the CMI Entities, the vast majority of whom

work in Canada and 850 of whom work in Ontario.

6 Canwest Global owns 100% of CML CMI has direct or indirect ownership interests in all of the other CMI Entities. Ontario

is the chief place of business of the CMI Entities.

7 Canwest Global is a public company continued under the Canada Business Corporations Act2 .lthas authorized capital

consisting of an unlimited number of preference shares, multiple voting shares, subordinate voting shares, and non-voting

shares. It is a "constrained-share company" which means that at least 66 213% of its voting shares must be beneficially owned

by Canadians. The Asper family built the Canwest enterprise and family members hold various classes of shares. In April and

May,2009, corporate decision making was consolidated and streamlined.

8 The CMI Entities generate the majorify of their revenue from the sale of advertising (approximately 77Yo on a consolidated

basis). Fuelled by a deteriorating economic environment in Canada and elsewhere, in 2008 and2009, they experienced a decline

in their advertising revenues. This caused problems with cash flow and circumstances were exacerbated by their high fixed

operating costs. In response to these conditions, the CMI Entities took steps to improve cash flow and to strengthen their balance

sheets. They commenced workforce reductions and cost saving measures, sold certain interests and assets, and engaged in

discussions with the CRTC and the Federal government on issues of concern.

9 Economic conditions did not improve nor did the financial circumstances of the CMI Entities. They experienced significant

tightening of credit from critical suppliers and trade creditors, a further reduction of advertising commitments, demands for
reduced credit terms by newsprint and printing suppliers, and restrictions on or cancellation ofcredit cards for certain employees.

10 In February,2009, CMI breached certain of the financial covenants in its secured credit facility. It subsequently

received waivers of the bonowing conditions on six occasions. On March 15,2009, it failed to make an interest payment

of US$30.4 million due on 80á senior subordinated notes. CMI entered into negotiations with an ad hoc committee of the

8olo senior subordinated noteholders holding approximately 72yo of the notes (the "Ad Hoc Committee"). An agreement was

reached wherein CMI and its subsidiary CTLP agreed to issue US$105 million in l2Yo secured notes to members of the Ad
Hoc Committee. At the same time, CMI entered into an agrsement with CIT Business Credit Canada Inc. ("CIT") in which

CIT agreed to provide a senior secured revolving asset based loan facility of up to $75 million. CMI used the funds generated

fde:tteWl¡lCXt,, {É-å*ÂSA Çepy¡igþt O Thomson Reuiers Canada L¡mited or ¡ts licênsors (exclud¡ng ¡nd¡v¡duaj côurt docuñents). All rights reserved. ,:1
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for operations and to repay amounts owing on the senior credit facility with a syndicate of lenders of which the Bank of Nova

Scotia was the administrative agent. These funds were also used to settle related swap obligations.

l1 Canwest Global reports its financial results on a consolidated basis. As at May 31,2009, it had total consolidated assets

with a net book value of $4.855 billion and total consolidated liabilities of $5.846 billion. The subsidiaries of Canwest Global

that are not applicants or partnerships in this proceeding had short and long term debt totalling$2.742 billion as at May 31,2009

and the CMI Entities had indebtedness of approximately $954 million. For the 9 months ended May 31,2009, Canwest Global's

consolidated revenues decreased by 5272 million or 7lo/o compared to the same period in 2008. In addition, operating income

before amortization decreased by $253 million or 47o/o.It reported a consolidated net loss of $1.578 billion compared to $22

million for the same period in 2008. CMI reported that revenues for the Canadian television operations decreased by $8 million

or 4o/o in the third quarter of 2009 and operating profit was $21 million compared to $39 million in the same period in 2008.

12 The board of directors of Canwest Global struck a special committee of the board ("the Special Committee") with a

mandate to explore and consider strategic alternatives in order to maximize value. That committee appointed Thomas Strike,

who is the President, Corporate Development and Strategy Implementation of Canwest Global, as Recapitalization Officer and

retained Hap Stephen, who is the Chairman and CEO of Stonecrest Capital Inc., as a Restructuring Advisor ("CRA"¡.

l3 On September 15,2009, CMI failed to pay US$30.4 million in interestpayments due on the 8% senior subordinated notes.

14 On September 22,2009, the board of directors of Canwest Global authorized the sale of all of the shares of Ten Network

Holdings Limited (Australia) ("Ten Holdings") held by its subsidiary, Canwest Mediaworks Ireland Holdings ("CMIH"). Prior

to the sale, the CMI Entities had consolidated indebtedness totalling US$939.9 million pursuant to three facilities. CMI had

issued 8% unsecured notes in an aggregate principal amount of US$761,054,211. They were guaranteed by all of the CMI

Entities except Canwest Global, and 301 09, LLC. CMI had also issued l2% secured notes in an aggregate principal amount

of US$94 million. They were guaranteed by the CMI Entities. Amongst others, Canwest's subsidiary, CMIH, was a guarantor

of both of these facilities. The 12Yo notes were secured by first ranking charges against all of the properfy of CMI, CTLP

and the guarantors. In addition, pursuant to a credit agreement dated May 22,2009 and subsequently amended, CMI has a

senior secured revolving asset-based loan facility in the maximum amount of $75 million with CIT Business Credit Canada Inc.

("CIT"). Prior to the sale, the debt amounted to $23.4 million not including certain letters of credit. The facility is guaranteed

by CTLP, CMIH and others and secured by first ranking charges against all of the property of CMI, CTLP, CMIH and other

guarantors. Significant terms of the credit agreement are described in paragraph 37 of the proposed Monitor's report. Upon a

CCAA filing by CMI and commencement of proceedings under Chapter 15 of the Bankruptcy Code, the CIT facility converts

into a DIP financing arrangement and increases to a maximum of $100 million.

15 Consents from a majority of the 8% senior subordinated noteholders were necessary to allow the sale of the Ten Holdings

shares. A Use of Cash Collateral and Consent Agreement was entered into by CMI, CMIH, certain consenting noteholders and

others wherein CMIH was allowed to lend the proceeds of sale to CMI.

16 The sale of CMIH's interest in Ten Holdings was settled on October 1,2009. Gross proceeds of approximately $634 million

were realized. The proceeds were applied to fund general liquidity and operating costs of CMI, pay all amounts owing under

the l2Yo secured notes and all amounts outstanding under the CIT facility except for certain letters of credit in an aggregate

face amount of $10.7 million. In addition, a portion of the proceeds was used to reduce the amount outstanding with respect to

the \yo senior subordinated notes leaving an outstanding indebtedness thereunder of US$393.25 million.

l1 In consideration for the loan provided by CMIH to CMI, CMI issued a secured intercompany note in favour of CMIH in

the principal amount of $187.3 million and an unsecuredpromissory note in the principal amount of $430.6 million. The secured

note is subordinated to the CIT facility and is secured by a first ranking charge on the property of CMI and the guarantors.

The payment of all amounts owing under the unsecured promissory note are subordinated and postponed in favour of amounts

owing under the CIT facility. Canwest Global, CTLP and others have guaranteed the notes. It is contemplated that the debt that

is the subject matter of the unsecured note will be compromised.
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l8 Without the funds advanced under the intercompany notes, the CMI Entities would be unable to meet their liabilities

as they come due. The consent of the noteholders to the use of the Ten Holdings proceeds was predicated on the CMI Entities

making this applieation for an Initial Order under the CCAA. Failure to do so and to take certain other steps constitute an

event of default under the Use of Cash Collateral and Consent Agreement, the CIT facility and other agreements. The CMI
Entities have insuff,rcient funds to satisfu their obligations including those under the intercompany notes and the 8% senior

subordinated notes.

19 The stay of proceedings under the CCAA is sought so as to allow the CMI Entities to proceed to develop a plan of
arrangement or compromise to implement a consensual "pre-packaged" recapitalization transaction. The CMI Entities and the

Ad Hoc Committee of noteholders have agreed on the terms of a going concern recapitalization transaction which is intended

to form the basis ofthe plan. The terms are reflected in a support agreement and term sheet. The recapitalization transaction

contemplates amongst other things, a significant reduction of debt and a debt for equify restructuring. The applicants anticipate

that a substantial number of the businesses operated by the CMI Entities will continue as going concerns thereby preserving

enterprise value for stakeholders and maintaining employment for as many as possible. As mentioned, certain steps designed

to implement the recapitalization transaction have already been taken prior to the commencement of these proceedings.

20 CMI has agreed to maintain not more than $2.5 million as cash collateral in a deposit account with the Bank of Nova

Scotia to secure cash management obligations owed to BNS. BNS holds first ranking security against those funds and no court

ordered charge attaches to the funds in the account.

21 The CMI Entities maintain eleven defined benefit pension plans and four defined contribution pension plans. There is an

aggregate solvency deficiency of $ l3.3 million as at the last valuation date and a wind up dehciency of $32.8 million. There are

twelve television collective agreements eleven of which are negotiated with the Communications, Energy and Paperworkers

Union of Canada. The Canadian Union of Public Employees negotiated the twelfth television collective agreement. It expires

on December 31,2010. The other collective agreements are in expired status. None of the approximately 250 employees of
the National Post Company are unionized. The CMI Entities propose to honour their payroll obligations to their employees,

including all pre-filing wages and employee benefits outstanding as at the date of the commencement of the CCAA proceedings

and payments in connection with their pension obligations.

Proposed Monitor

22 The applicants propose that FTI Consulting Canada Inc. serve as the Monitor in these proceedings. It is clearly qualified

to act and has provided the Court with its consent to act. Neither FTI nor any ofits representatives have served in any ofthe
capacities prohibited by section of the amendments to the CCAA.

Proposed Order

23 I have reviewed in some detail the history that preceded this application. It culminated in the presentation of the within
application and proposed order. Having reviewed the materials and heard submissions, I was satisfied that the relief requested

should be granted.

24 This case involves a consideration of the amendments to the CCAA that were proclaimed in force on September

18, 2009. While these were long awaited, in many instances they reflect practices and principles that have been adopted by
insolvency practitioners and developed in the jurisprudence and academic writings on the subject of the CCAA. In no way do

the amendments change or detract from the underlying purpose of the CCAA, namely to provide debtor companies with the

opportunity to extract themselves from financial difficulties notwithstanding insolvency and to reorganize their affairs for the

beneht of stakeholders. In my view, the amendments should be interpreted and applied with that objective in mind.

(ø) Threshhold Issues
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25 Firstly, the applicants qualifli as debtor companies under the CCAA. Their chief place of business is in Ontario. The

applicants are affiliated debtor companies with total claims against them exceeding $5 million. The CMI Entities are in default

of their obligations. CMI does not have the necessary liquidity to make an interest payment in the amount of US$30.4 million
that was due on September I 5, 2009 and none of the other CMI Entities who are all guarantors are able to make such a payment

either. The assets of the CMI Entities are insufficient to discharge all of the liabilities. The CMI Entities are unable to satisf, their

debts as they.come due and they are insolvent. They are insolvent both under the Bankruptcy and Insolvencylc¡3 definition

and under the more expansive definition of insolvency us edin Stelco Inc., Re4. Absent these CCAA proceedings, the applicants

would lack liquidity and would be unable to continue as going concems. The CMI Entities have acknowledged their insolvency

in the affidavit filed in support of the application.

26 Secondly, the required statement ofprojected cash-flow and other hnancial documents required under section I 1(2) of
the CCAA have been filed.

(b) Støy ofProceedìngs

27 Under section 1l of the CCAA, the Court has broad jurisdiction to grant a stay of proceedings and to give a debtor

company a chance to develop a plan of compromise or arrangement. In my view, given the facts outlined, a stay is necessary

to create stability and to allow the CMI Entities to pursue their restructuring.

(b) Partnershíps and Foreìgn Subsídíarìes

28 The applicants seek to extend the stay ofproceedings and other reliefto the aforementioned partnerships. The partnerships

are intertwined with the applicants' ongoing operations. They own the National Post daily newspaper and Canadian free-to-air

television assets and certain ofits specialty television channels and some other television assets. These businesses constitute

a signihcant portion of the overall enterprise value of the CMI Entities. The partnerships are also guarantors of the 8% senior

subordinated notes.

29 \Mhile the CCAA definition of a company does not include a partnership or limited partnership, courts have repeatedly

exercised their inherent jurisdiction to extend the scope of CCAA proceedings to encompass them. See for example Z ehndorff

General Partner Ltd., Re5 ; Smurfit-Stone Container Canada Inc., Re6 ; and Calpine Canada Energy Ltd., Re1 . In this case, the

partnerships carry on operations that are integral and closely interrelated to the business ofthe applicants. The operations and

obligations ofthe partnerships are so intertwined with those ofthe applicants that irreparable harm would ensue ifthe requested

stay were not granted. In my view, it is just and convenient to grant the relief requested with respect to the partnerships.

30 Certain applicants are foreign subsidiaries of CMI. Each is a guarantor under the 8olo senior subordinated notes, the CIT
credit agreement (and therefore the DIP facility), the intercompany notes and is party to the support agreement and the Use

of Cash Collateral and Consent Agreement. If the stay of proceedings was not extended to these entities, creditors could seek

to enforce their guarantees. I am persuaded that the foreign subsidiary applicants as that term is defined in the affidavit filed
are debtor companies within the meaning of section 2 of the CCAA and that I have jurisdiction and ought to grant the order

requested as it relates to them. In this regard, I note that they are insolvent and each holds assets in Ontario in that they each

maintain fi¡nds on deposit at the Bank of Nova Scotia in Toronto. See in this regard Cadillac Fairview Inc., Re8 and Global

Light Telecommunications Inc., Re9

(C) DIP Financing

3 I Turning to the DIP financing, the premise underlying approval of DIP financing is that it is a benefit to all stakeholders

as it allows the debtors to protect going-concern value while they attempt to devise a plan acceptable to creditors. While in the

past, courts relied on inherent jurisdiction to approve the terms of a DIP financing charge, the September 18, 2009 amendments

to the CCAA now expressly provide jurisdiction to grant a DIP financing charge. Section I I .2 of the Act states:
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(l) On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security

or charge, a court may make an order declaring that all or part ofthe company's property is subject to a security or charge

- in an amount that the court considers appropriate - in favour ofa person specified in the order who agrees to lend to

the company an amount approved by the court as being required by the company, having regard to its cash-flow statement.

The security or charge may not secure an obligation that exists before the order is made.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company

(3) The court may order that the security or charge rank in priority over any security or charge arising from a previous

order made under subsection (1) only with the consent of the person in whose favour the previous order was made.

(4) In deciding whether to make an order, the courl is to consider, among other things,

(a) the period during which the company is expected to be subject to proceedings under this Act;

(b) how the company's business and hnancial affairs are to be managed during the proceedings;

(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or anangement being made in respect of
the company;

(e) the nature and value of the company's property;

(f) whether any creditor would be materially prejudiced as a result of the security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), ifany

32 In light ofthe language ofsection ll.2(1), the first issue to consider is whether notice has been given to secured creditors

who are likely to be affected by the security or charge. Paragraph 57 of the proposed order affords priority to the DIP charge,

the administration charge, the Directors'and Officers'charge and the KERP charge with the following exception: "any validly
perfected purchase money security interest in favour of a secured creditor or any statutory encumbrance existing on the date of
this order in favour of any person which is a "secured creditor" as dehned in the CCAA in respect of any of source deductions

from wages, employer health tax, workers compensation, GST/QST, PST payables, vacation pay and banked overtime for

employees, and amounts under the Wage Earners' Protection Program that are subject to a super priorify claim under the BIA".
This provision coupled with the notice that was provided satisfied me that secured creditors either were served or are unaffected

by the DIP charge. This approach is both consistent with the legislation and practical.

33 . Secondly, the Court must determine that the amount of the DIP is appropriate and required having regard to the debtors'

cash-flow statement. The DIP charge is for up to $ 100 million. Prior to entering into the CIT facility, the CMI Entities sought

proposals from other third party lenders for a credit faciliry that would convert to a DIP facility should the CMI Entities be

required to hle for protection under the CCAA. The CIT facility was the best proposal submitted. In this case, it is contemplated

that implementation of the plan will occur no later than April 15,2010. The total amount of cash on hand is expected to be

down to approximately $10 million by late December, 2009 based on the cash flow forecast. The applicants state that this is an

insufhcient cushion for an enterprise ofthis magnitude. The cash-flow statements project the need for the liquidity provided

by the DIP facilify for the recapitalization transaction to be hnalized. The facility is to accommodate additional liquidity

requirements during the CCAA proceedings. It will enable the CMI Entities to operate as going concerns while pursuing the

implementation and completion of a viable plan and will provide creditors with assurances of same. I also note that the proposed

facility is simply a conversion of the pre-existing CIT facility and as such, it is expected that there would be no material prejudice

to any of the creditors of the CMI Entities that arises from the granting of the DIP charge. I am persuaded that the amount is

appropriate and required.
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34 Thirdly, the DIP charge must not and does not secure an obligation that existed before the order was made. The only

amount outstanding on the CIT facility is $10.7 in outstanding letters ofcredit. These letters ofcredit are secured by existing

security and it is proposed that that security rank ahead of the DIP charge.

35 Lastly, I must consider amongst others, the enumerated factors in paragraph 11.2(4) of the Act. I have already addressed

some of them. The Management Directors of the applicants as that term is used in the materials hled will continue to manage

the CMI Entities during the CCAA proceedings. It would appear that management has the confidence of its major øeditors. The

CMI Entities have appointed a CRA and a Restructuring Officer to negotiate and implement the recapitalization transaction and

the aforementioned directors will continue to manage the CMI Entities during the CCAA proceedings. The DIP facility will
enhance the prospects of a completed restructuring. CIT has stated that it will not convert the CIT facility into a DIP facility

ifthe DIP charge is not approved. In its report, the proposed Monitor observes that the ability to borrow funds from a court

approved DIP facility secured by the DIP charge is crucial to retain the confidence of the CMI Entities' creditors, employees

and suppliers and would enhance the prospects of a viable compromise or arrangement being made. The proposed Monitor is

supportive of the DIP facility and charge.

36 For all ofthese reasons, I was prepared to approve the DIP facility and charge.

(d) Administrøtion Chørge

37 While an administration charge was customarily granted by courts to secure the fees and disbursements of the professional

advisors who guided a debtor company through the CCAA process, as a result of the amendments to the CCAA, there is now

statutory authority to grant such a charge. Section I 1.52 of the CCAA states:

(1) On notice to the secured creditors who are likely to be affected by the security or charge, the court may make an order

declaring that all or part ofthe property ofa debtor company is subject to a security or charge - in an amount that the

court considers appropriate - in respect of the fees and expenses of

(a) the monitor, including the fees and expenses ofany financial, legal or other experts engaged by the monitor in
the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose ofproceedings under this Act; and

(c) any financial, legal or other experts engaged by any other interested person ifthe court is satished that the security

or charge is necessary for their effective participation in proceedings under this Act.

(2) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company

38 I must therefore be convinced that (1) notice has been given to the secured creditors likely to be affected by the charge;

(2) the amount is appropriate; and (3) the charge should extend to all of the proposed beneficiaries.

39 As with the DIP charge, the issue relating to notice to affected secured creditors has been addressed appropriately by the

applicants. The amount requested is up to $15 million. The beneficiaries of the charge are: the Monitor and its counsel; counsel

to the CMI Entities; the financial advisor to the Special Committee and its counsel; counsel to the Management Directors; the

CRA; the financial advisor to the Ad Hoc Committee; and RBC Capital Markets and its counsel. The proposed Monitor supports

the aforementioned charge and considers it to be required and reasonable in the circumstances in order to preserve the going

concem operations of the CMI Entities. The applicants submit that the above-note professionals who have played a necessary

and integral role in the restructuring activities to date are necessary to implement the recapitalization transaction.

40 Estimating quantum is an inexact exercise but I am prepared to accept the amount as being appropriate. There has obviously

been extensive negotiation by stakeholders and the restructuring is of considerable magnitude and complexity. I was prepared to

accept the submissions relating to the administration charge. I have not included any requirement that all of these professionals

be required to have their accounts scrutinized and approved by the Court but they should not preclude this possibility.
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(e) Crítìcal Suppliers

4l The next issue to consider is the applicants'request for authorization to pay pre-filing amounts owed to critical suppliers.

In recognition that one of the purposes of the CCAA is to permit an insolvent corporation to remain in business, typically courts

exercised their inherent jurisdiction to grant such authorization and a charge with respect to the provision of essential goods

and services. In the recent amendments, Parliament codified the practice of permitting the payment of pre-filing amounts to

critical suppliers and the provision ofa charge. Specifically, section I 1.4 provides:

(l) On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security

or charge, the court may make an order declaring a person to be a critical supplier to the company if the coutt is satisfied

that the person is a supplier ofgoods or services to the company and that the goods or services that are supplied are critical

to the company's continued operation.

(2) Ifthe court declares a person to be a critical supplier, the court may make an order requiring the person to supply any

goods or services speciflred by the court to the company on any terms and conditions that are consistent with the supply

relationship or that the court considers appropriate.

(3) If the court makes an order urtder subsection (2), the court shall, in the order, declare that all or part of the property of

the company is subject to a security or charge in favour ofthe person declared to be a critical supplier, in an amount equal

to the value ofthe goods or services supplied under the terms ofthe order.

(4) The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

42 Under these provisions, the Court must be satished that there has been notice to creditors likely to be affected by the

charge, the person is a supplier ofgoods or services to the company, and that the goods or services that are supplied are critical

to the company's continued operation. Vy'hile one might interpret section I 1.4 (3) as requiring a charge any time a person is

declared to be a critical supplier, in my view, this provision only applies when a court is compelling a person to supply. The

charge then provides protection to the unwilling supplier.

43 In this case, no charge is requested and no additional notice is therefore required. Indeed, there is an issue as to whether

in the absence of a request for a charge, section I 1.4 is even applicable and the Court is left to rely on inherentjurisdiction. The

section seems to be primarily directed to the conditions surrounding the granting of a charge to secure critical suppliers. That

said, even if it is applicable, I am satisfied that the applicants have met the requirements. The CMI Entities seek authorization

to make certain payments to third parties that provide goods and seryices integral to their business. These include television

programming suppliers given the need for continuous and undisturbed flow of programming, newsprint suppliers given the

dependency of the National Post on a continuous and unintemrpted supply of newsprint to enable it to publish and on newspaper

distributors, and the American Express Corporate Card Program and Central Billed Accounts that are required for CMI Entity

employees to perform their job functions. No payment would be made without the consent of the Monitor. I accept that these

suppliers are critical in nature. The CMI Entities also seek more general authorization allowing them to pay other suppliers if in

the opinion of the CMI Entities, the supplier is critical. Again, no payment would be made without the consent of the Monitor.

In addition, again no charge securing any payments is sought. This is not contrary to the language ofsection I 1.4 (l) or to its

purpose. The CMI Entities seek the abilify to pay other suppliers if in their opinion the supplier is critical to their business and

ongoing operations. The order requested is facilitative and practical in nature. The proposed Monitor supports the applicants'

request and states that it will work to ensure that payments to suppliers in respect of pre-filing liabilities are minimized. The

Monitor is of course an officer of the Court and is always able to seek direction from the Court if necessary. In addition, it

will report on any such additional payments when it files its reports for Court approval. In the circumstances outlined, I am

prepared to grant the reliefrequested in this regard.

Q Directors' ønd Ofticers' Charge
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44 The applicants also seek a directors'and officers'("D &O") charge in the amount of $20 million. The proposed charge

would rank after the administration charge, the existing CIT security, and the DIP charge. It would rank pari passu with the

KERP charge discussed subsequently in this endorsement but postponed in right of payment to the extent of the first $85 million

payable under the secured intercompany note.

45 Again, the recent amendments to the CCAA allow for such a charge. Section 11.51 provides that:

(1) On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security

or charge, ths court may make an order declaring that all or part ofthe property ofthe company is subject to a security

or charge - in an amount that the court considers appropriate - in favour ofany director or officer ofthe company to

indemnifii the director or officer against obligations and liabilities that they may incur as a director or officer of the company

(2) The court may order that the security or charge rank in priorify over the claim of any secured creditor of the company.

(3) The court may not make the order if in its opinion the company could obtain adequate indemnification insurance for

the director or officer at a reasonable cost.

(4) The court shall make an order declaring that the security or charge does not apply in respect ofa specific obligation or

liability incurred by a director or officer ifin its opinion the obligation or liability was incurred as a result ofthe director's

or officer's gross negligence or wilful misconduct or, in Quebec, the director's or officer's gross or intentional fault.

46 I have already addressed the issue ofnotice to affected secured creditors. I must also be satisfied with the amount and

that the charge is for obligations and liabilities the directors and officers may incur after the commencement of proceedings.

It is not to extend to coverage of wilful misconduct or gross negligence and no order should be granted if adequate insurance

at a reasonable cost could be obtained.

47 The proposed Monitor reports that the amount of $20 million was estimated taking into consideration the existing D&O
insurance and the potential liabilities which may attach including certain employee related and tax related obligations. The

amount was negotiated with the DIP lender and the Ad Hoc Committee. The order proposed speaks of indemnification relating

to the failure of any of the CMI Entities, after the date of the order, to make certain payments. It also excludes gross negligence

and wilful misconduct. The D&O insurance provides for $30 million in coverage and $10 million in excess coverage for a total

of $40 million. It will expire in a matter of weeks and Canwest Global has been unable to obtain additional or replacement

coverage. I am advised that it also extends to others in the Canwest enterprise and not just to the CMI Entities. The directors

and senior management are described as highly experienced, fully functional and qualified. The directors have indicated that

they cannot continue in the restructuring effort unless the order includes the requested directors' charge.

48 The purpose ofsuch a charge is to keep the directors and officers in place during the restructuring by providing them

with protection against liabilities they could incur during the restructuring: General Publishing Co.,,R" l0 Retaining the current

directors and officers of the applicants would avoid destabilization and would assist in the restructuring. The proposed charge

would enable the applicants to keep the experienced board of directors supported by experienced senior management. The

proposed Monitor believes that the charge is required and is reasonable in the circumstances and also observes that it will not

cover all ofthe directors' and officers' liabilities in the worst case scenario. In all ofthese circumstances, I approved the request.

@) Key Employee Retention Plans

49 Approval of a KERP and a KERP charge are matters of discretion. In this case, the CMI Entities have developed KERPs

that are designed to facilitate and encourage the continued participation of certain of the CMI Entities' senior executives and

other key employees who are required to guide the CMI Entities through a successful restructuring with a view to preserving

enterprise value. There are 20 KERP participants all of whom are described by the applicants as being critical to the successful

restructuring of the CMI Entities. Details of the KERPs are outlined in the materials and the proposed Monitor's report. A
charge of $5.9 million is requested. The three Management Directors are seasoned executives with extensive experience in
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the broadcasting and publishing industries. They have played critical roles in the restructuring initiatives taken to date. The

applicants state that it is probable that they would consider other employment opportunities if the KERPs were not secured by a

KERP charge. The other proposed participants are also described as being crucial to the restructuring and it would be extremely

difficult to find replacements for them

50 Significantly in my view, the Monitor who has scrutinized the proposed KERPs and charge is supportive. Furthermore,

they have been approved by the Board, the Special Committee, the Human Resources Committee of Canwest Global and the

Ad Hoc Committee. The factors enumerated in Grant Forest Products Inc.,,R"ll haue all been met and I am persuaded that

the relief in this regard should be granted.

5l The applicants ask that the Confidential Supplement containing unredacted copies of the KERPs that reveal individually

identifiable information and compensation information be sealed. Generally speaking, judges are most reluctant to grant sealing

orders. An open court and public access are fundamental to our system ofjustice. Section 137(2) of the Courts of Justice Act

provides authority to grant a sealing order and the Supreme Court of Canada's decision in Sierra Club of Canada v. Canada

(Minister of Firon"") t2 prouides guidance on the appropriate legal principles to be applied. Firstly, the Court must be satisfied

that the order is necessary in order to prevent a serious risk to an important interest, including a commercial interest, in the

context oflitigation because reasonable alternative measures will not prevent the risk. Secondly, the salutary effects ofthe order

should outweigh its deleterious effects including the effects on the right to free expression which includes the public interest

in open and accessible court proceedings.

52 .In this case, the unredacted KERPs reveal individually identifiable information including compensation information.

Protection of sensitive personal and compensation information the disclosure of which could cause harm to the individuals and

to the CMI Entities is an important commercial interest that should be protected. The KERP participants have a reasonable

expectation that their personal information would be kept confidential. As to the second branch of the test, the aggregate amount

of the KERPs has been disclosed and the individual personal information adds nothing. It seems to me that this second branch

of the test has been met. The relief requested is granted.

Annual Meeting

53 The CMI Entities seek an order posþoning the annual general meeting of shareholders of Canwest Global. Pursuant to

section 133 (lXb) of the CBCA, a corporation is required to call an annual meeting by no later than February 28, 2010, being

six months after the end ofits preceding financial year which ended on August 31,2009. Pursuant to section 133 (3), despite

subsection (1), the corporation may apply to the court for an order extending the time for calling an annual meeting.

54 CCAA courts have commonly granted extensions of time for the calling of an annual general meeting. In this case,

the CMI Entities including Canwest Global are devoting their time to stabilizing business and implementing a plan. Time and

resources would be diverted ifthe time was not extended as requested and the preparation for and the holding ofthe annual

meeting would likely impede the timely and desirable restructuring of the CMI Entities. Under section 106(6) of the CBCA, if
directors of a corporation are not elected, the incumbent directors continue. Financial and other information will be available

on the proposed Monitor's website. An extension is properly granted.

Other

55 The applicants request authorization to commence Chapter 15 proceedings in the U.S. Continued timely supply of U.S.

network and other programming is necessary to preserve going concern value. Commencement of Chapter 15 proceedings to

have the CCAA proceedings recognized as "foreign main proceedings" is a prerequisite to the conversion of the CIT facility

into the DIP facility. Authorization is granted.

56 Canwest's various corporate and other entities share certain business services. They are seeking to continue to provide

and receive inter-company services in the ordinary course during the CCAA proceedings. This is supported by the proposed

Monitor and FTI will monitor and report to the Court on matters pertaining to the provision of inter-company services.
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57 Section 23 of the amended CCAA now addresses certain duties and furìctions of the Monitor including the provision

of notice of an Initial Order although the Court may order otherwise. Here the financial threshold for notice to creditors has

been increased from $1000 to $5000 so as to reduce the burden and cost ofsuch a process. The proceedings will be widely
published in the media and the Initial Order is to be posted on the Monitor's website. Other meritorious adjustments were also

made to the notice provisions.

58 This is a "pre-packaged" restructuring and as such, stakeholders have negotiated and agreed on the terms ofthe requested

order. That said, not every stakeholder was before me. For this reason, interested parties are reminded that the order includes

the usual come back provision. The retum date of any motion to vary, rescind or affect the provisions relating to the CIT credit

agreement or the CMI DIP must be no later than November 5,2009.

59 I have obviously not addressed every provision in the order but have attempted to address some key provisions. In support

of the requested relief, the applicants filed a factum and the proposed Monitor filed a report. These were most helpful. A factum

is required under Rule 38.09 of the Rules of Civil Procedure. Both a facfum and a proposed Monitor's report should customarily

be filed with a request for an Initial Order under the CCAA.

Conclusion

60 Weak economic conditions and a high debt load do not a happy couple make but clearly many of the stakeholders have

been working hard to produce as desirable an outcome as possible in the circumstances. Hopefully the cooperation will persist.

Application granted.

Footnotes

I R.S.C. 1985, c. C. 36, as amended

2 R.S.C. 1985, c.C.44.

3 R.S.C. 1985, c. B-3, as amended.

4 (2004),48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercial List]); leave to appeal retused 2004 CarswellOnt 2936 (Ont. C.A.).

5 (1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div. lCommercial Listl).
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and senior management, it may not always be appropriate to give undue consideration to the principle of business judgment.
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ENDORSED: JANUARY 3, 2012

ENDORSEMENT

t1] Timminco Limited ("Timminco") and Bécancour Silicon Inc. ("BSI") (collectively, the

"Timminco Entities") apply for relief under the Companies' Creditors Aruangement Act (the
..CCAA").

tzl Timminco produces silicon metal through Québec Silicon Limited Partnership ("QSLP")
its 5lo/o owned production partnership with Dow Corning Corporation ("DCC") for resale to
customers in the chemical (silicones), aluminum, and electronics/solar industries. Timminco
also produces solar-grade silicon through Timminco Solar, an unincorporated division of
Timminco's wholly-owned subsidiary BSI ("Timminco Solar"), for customers in the solar
photovoltaic industry.

t3] The Timminco Entities are facing severe liquidity issues as a result of, among other

things, a low profit margin realized on their silicon metal sales due to a high volume long-term
supply contract at below market prices, a decrease in the demand and market price for solar-
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grade silicon, failure to recoup their capital expenditures incurred in connection with
development of their solar-grade operations, and inability to secure additional funding. The
Timminco Entities are also facing significant pension and environmental remediation legacy
costs and financial costs related to large outstanding debts. A significant portion of the legacy
costs are as a result of discontinued operations relating to Timminco's former magnesium
business.

l4l Counsel to the Timminco Entities submits that, as a result, the Timminco Entities are

unable to meet various financial covenants set out in their Senior Secured Credit Facility and do
not have the liquidity needed to meet their ongoing payment obligations. Counsel submits that,
without the protection of the CCAA, a shutdown of operations is inevitable, which would be

extremely detrimental to the Timminco Entities' employees, pensioners, suppliers and

customers. Counsel further submits that CCAA protection will allow the Timminco entities to
maintain operations while giving them the necessary time to consult with their stakeholders
regarding the future oftheir business operations and corporate structure.

t5l The facts with respect to this application are set out in the affidavit of Mr. Peter A. M.
Kalins, sworn January 2,2012.

t6] Timminco and BSI are corporations established under the laws of Canada and Quebec
respectively and, in my view, are "companies" within the definition of the CCAA.

l7l Timminco has its head office in the city of Toronto. The board of directors of Timminco
authorized this application. Further, pursuant to a unanimous shareholder declaration which
removed the directorial powers from the directors of BSI and consolidated the decision making
with Timminco through its board of directors, the board of directors of Timminco has also
authorized this filing on behalf of BSI. I am satisfred that the Applicants are properly before this
court.

t8l The affidavit of Mr. Kalins establishes that the Timminco Entities do not have the
liquidity necessary to meet their obligations to creditors as they become due and, further, they
have failed to pay certain obligations including, among other things, the interest payment due

under the secured term loan and the interest payment due under the AMG Note on December 31,

20tt.

l9l The affìdavit also establishes that the Timminco Entities are affiliate debtor companies
with total claims against them in excess of $89 million.

[10] The required financial statements and cash flow information are contained in the record.

tl1] The CCAA applies to a "debtor company" or affrliated debtor companies where the total
of claims against the debtor or its affiliates exceed $5 million. I am satisfied that the record
establishes that the Timminco Entities are insolvent and are "debtor companies" to which the
CCAA applies.
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ll2l On an initial application in respect of a debtor company, s. 11.02(3) of the CCAA
provides authority for the court to make an order on any terms that it may impose where the

applicant satisfies the court that circumstances exist that make the order appropriate.

[13] Counsel to the Applicants submits that the Timminco Entities require the protection of
the CCAA to allow them to maintain operations while giving them the necessary time to consult
with their stakeholders regarding the future of their business operations and corporate structure.

[4] In this case, in addition to the usual stay provisions affecting creditors of the debtor,

counsel submits that, to ensure the ongoing stability of the Timminco Entities' business during
the CCAA period, the Timminco Entities require the continued participation of their directors,
officers, managers and employees.

U5] Under s. 11.03, the court has jurisdiction to grant an order staying any action against a
director of the company on any claim against directors that arose before the commencement of
CCAA proceedings and that relate to obligations of the company if directors are under any law
liable in their capacity as directors for the payment of those obligations, until a compromise or
arrangement in respect of the company, if one is filed, is sanctioned by the court or refused by
the creditors or the court.

[16] Counsel submits that there are several directors of BSI that also serve on the board of
directors of Quebec Silicon General Partner Inc. ("QSGP") and several common officers
(collectively, the "QSGP/BSI Directors").

IlTl Due to the intertwined nature of the Timminco Entities and QSLP's businesses and in
order to allow these directors and officers to focus on the restructuring of the Timminco Entities,
the Timminco Entities also seek to extend the stay of proceedings in favour of those directors
and officers in their capacity as directors or officers of QSGP.

[18] Counsel to the Timminco Entities submits that circumstances exist that make it
appropriate to grant a stay in favour of the QSGP/BSI directors. In support of its argument,

counsèl relies on Luscar Limited v. Smokey River Coal Limited (Iggg),12 C.B.R. $t\ 94 where
the court indicated that its jurisdiction includes the power to stay conduct which "could seriously
impair the debtor's ability to focus and concentrate its efforts on the business purpose of
negotiating the compromise or arrangement".

[ 19] In these circumstances, I am prepared to accept this argument and grant a stay in favour
of the QSGP/BSI directors.

l20l The Applicants have also requested that the stay of proceedings be extended with respect

to the QSLP Agreements. Mr. Kalins' aff,rdavit establishes that BSI's viability is directly related

to its relationship with QSLP and that the relationship is govemed by the QSLP Agreements.

The QSLP Agreements provide for certain events to be deemed to have taken place, for certain

modification of rights, and to entitle DCC, QSLP, and/or QSGP to take certain steps for the

termination of certain QSLP Agreements in the event BSI becomes insolvent or commences
proceedings under the CCAA. Counsel submits that due to the highly intertwined nature of the
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businesses of BSI and QSLP and BSI's high dependence on QSLP, it is imperative for the

Timminco Entities and for the benefit of their creditors that BSI's rights under the QSLP
Agreements not be modified as a result of its seeking protection under the CCAA.

[21] For the purposes of this initial hearing, I am prepared to accept this argument and extend

the stay as requested.

l22l The Applicants also request an Administration Charge and a D&O Charge.

l23l The requested Administration Charge on the assets, property and undertaking of the
Timminco Entities (the "Property") is in the maximum amount of $1 million to secure the fees

and disbursements in connection with services rendered by counsel to the Timminco Entities, the
Monitor and the Monitor's counsel (the "Administration Charge").

l24l The Timminco Entities request that the Administration Charge rank ahead of the existing
security interest of Investissement Quebec ("IQ") but behind all other security interests, trusts,

liens, charges and encumbrances, claims of secured creditors, statutory or otherwise, including
any deemed trust created under The Ontario Pension Benefits Act or the Québec Supplemental
Pension Plans Act (collectively, the "Encumbrances") in favour of any persons that have not
been served with notice of this application.

l25l IQ has been served and does not object-to the requested charge, other than to adjust
priorities such that the frrst-ranking charge should be the Administration Charge to a maximum
of $500,000 followed by the D&O Charge to a maximum of $400,000 followed by the
Administration Charge to a maximum amount of $500,000. This suggested change is agreeable

to the Timminco Entities and has been incorporated into the draft order.

[26] Section 1 1.52 of the CCAA provides statutory jurisdiction to grant such a charge. Under
s. 11.52, factors that the court will consider include: the size and complexity of the business

being restructured; the proposed role of the beneficiaries of the charge; whether there is

unwananted duplication of roles; whether the quantum of the proposed charge appears to be fair
and reasonable; the position ofthe secured creditors likely to be affected by the charge; and the
views of the monitor. Re Canwest Publishing Inc. (2010), 63 C.B.R. (5t) 115.

l27l In this case, counsel submits that the Administration Charge is appropriate considering
the following factors:

(a) the Timminco Entities operate a business which includes numerous facilities in
Ontario and Quebec, several ongoing environmental monitoring and remediation
obligations, three defined benefit plans and an inteftwined relationship with QSLP;

(b) the beneficiaries of the Administration Charge will provide essential legal and

financial advice throughout the Timminco Entities' CCAA proceedings;

(c) there is no anticipated unwarranted duplication of roles;
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(d) IQ was advised of the return date of the application and does not object; and

(e) the Administration Charge does not purport to prime any secured party or potential
beneficiary of a deemed trust who has not received notice of this application.

l28l The proposed monitor has advised that it is supportive of the Administration Charge

l29l I accept these submissions and find that it is appropriate to approve the requested
Administration Charge. In doing so, I note that the Timminco Entities have stated that they
intend to return to court and seek an order granting super-priority ranking to the Administration
Charge ahead of the Encumbrances including, inter alia, any deemed trust created under
provincial pension legislation on the comeback motion.

[30] With respect to the D&O Charge, the Timminco Entities seek a charge over the property
in favour of the Timminco Entities' directors and officers in the amount of $400,000 (the "D&O
Charge"). The directors of the Timminco Entities have stated that, due to the significant
personal exposure associated with the Timminco Entities' aforementioned liabilities, they cannot
continue their service with the Timminco Entities unless the Initial Order grants the D&O
Charge.

[31] The CCAA has codified the granting of directors' and officers' charges on a priority basis
in s. I 1.51.

l32l In Canwest Globat Communications Corp. (Re) (2009), 59 C.B.R. (sth) 72 at para. 48,
Pepall J. applied s. 11.51 noting that the court must be satisfied that the amount of the charge is
appropriate in light of obligations and liabilities that may be incurred after commencement of
proceedings.

[33] Counsel advises that the Timminco Entities maintain directors' and officers' liability
insurance ("D&O Insurance") for its directors and offrcers and the current D&O Insurance
provides a total of $15 million in coverage. Counsel advises that it is expected that the D&O
Insurance will provide coverage sufficient to protect the directors and officers and the proposed

order provides that the D&O Charge shall only apply to the extent that the D&O Insurance is not
adequate.

l34l The proposed monitor has advised that it is supportive of the D&O Charge.

[35] The Timminco Entities have also indicated their intention to return to court and seek an

order granting super priority ranking to the D&O Charge ahead of the Encumbrances.

[36] In these circumstances, I accept the submission that the requested D&O Charge is

reasonable given the complexity of the Timminco Entities business and the corresponding
potential exposure of the directors and officers to personal liability. The D&O Charge will also
provide assurances to the employees of the Timminco Entities that obligations for accrued wages
and termination and severance pay will be satisfied. The D&O Charge is approved.
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t37l In the result, CCAA protection is granted to the Timminco Entities and the stay of
proceedings is extended in favour of the QSGP/BSI directors and with respect to the QSLP
Agreements.

[38] Further, the Administration Charge and the D&O Charge are granted in the amounts

requested.

t39] FTI Consulting Canada Inc., having filed its consent to act, is appointed as Monitor.

[40] It is specifically noted that the comeback motion has been scheduled for Thursday,
January 12.2012.

[41] The Stay Period shall be until February 2,2012.

Í421 The Applicants acknowledge that the only party that received notice of this application
was IQ. Counsel to the Applicants advised that this step was necessary in order to preserve the

operations of the Timminco Entities.

l43l For the purposes of the initial application, this matter was treated as being an ex parte
application. Accordingly, the comeback motion on January 12,2012 will provide any interested
party with the opportunity to make submissions on any aspect of the Initial Order. A total of
three hours has been set aside for argument on that date.

MORAWETZ J

Date: January 4,2012
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HEARD AND ENDORSED: October 8,2014
RELEASED: October 22,2014

ENDORSEMENT

tl] U.S. Steel Canada Inc. (the'Applicant') brougþt an application for protection r.¡nder the

Companíes'Credítors Arrangement Act, R.S.C, 1985, c. C-36 (he'.CCAA') onSeptember 16,

2014, and was granted the requested relief pursuant to an initial order of Morawetz R.S.J. dated
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September 76, 2ß14 (the 'Initial Order'). The Initial Order contemplated that any interested

party, including the Applicant and the Monitor, could appþ to this colnt to vary or arrend the

Initial Orderatacorneback motion scheduled for October 6,2014 (the'Conreback Motion').

l2l The Comeback Motion was adjourned from October 6,2014 to October 7,2014, and

fi.¡rther adjoumed on that date to October 8, 2014. On October 8, 2014, the Court heard various

nrotions of the Applicant and addressed certain other additional scheduling matters, urdicating

that written reasons would follow with respect to the substantive rnatters addressed at tlie
lrearing. This endorsement constitutes the Court's reasons with respect to the five substantive

matters addressed ìn two orders issued at the hearing.

t3] In this endorsenrent, capitalund terms that are not defined herein have the næaninp
ascribed to them in the Initial Order.

DIP Loan

l4l The Applicant seeks approval of a debtor-in-possession loan factlity (the 'DIP Loan'),
the terrns of which are set out in an amended and restated DIP facilily term sheet dated as of
September 16, 2014 (the 'Term Sheet') between the Applicant and a subsidiary of USS (the

'DIP Lender').

t5] The Term Sheet contemplates a DIP l¡an in the rrøxinum amor¡nt of $185 million, to be
guaranteed by each of the present and future, direct or indirect, wholly-owned subsidiaries of the

Applicant. The Term Sheet provides for a rnaximum availabiþ turder the DIP l,oan that varies

on a monthly basis to reflect the Applicant's cash flow requirernents as contenplated in the casli
flow projections attached tlrcreto. Advances bear interest at 5%o per annxr\ 7o/, vpon an event of
def¿uh, and are prepayable at any time upon paynrent of an exit fee of $5.5 million together with
the lender's fees and costs described below. The Term Sheet provides for a comrnitment fee in
the anorurt of $3.7 million payable out of the first advance. The Applicant is also obligated to

pay the lender's legal fees and any costs of realization or disbursenrent pertaining to the DIP
Loan and these CCAA proceedings.

t6] The Term Sheet contains a nurnber of afirrnative covenants, including conpliance with a

timetable for the CCAA proceedinp. TLe DIP Loan terminates on the earliest to occur of cerNain

events, including: (l) the inplerrnntation of a conpromise or plan of arrangement; (2) the sale

of all or substantialþ all of the Applicant's assets; (3) tk conversion of the CCAA proceedings

into a proceeding under the Bankruptcy and Insolvency Act; (4) December 31, 2015, being the

end of the proposed restructuring period according to the timeøble; and (5) the occr¡rrence of an

event of deåult, at the discretion of the DIP lender.

Ul A condition precedent to fl.rnding under the DIP Loan is an order of this Court granting a

charge in åvorn of the DIP lender (the 'DIP Lender's Charge') having prionty over all secwity
interests, trusts, liens, charges and encrunbrances, clains of secr¡red creditors, statutory or
otherwise (hererl collectively 'Encurùrances') other than the Administration Charge (Part I),
the Director's Charge and certain permitted liens set out in the Temr Sheet, which include

existing and firture purchase money secwity interests and ceftain equþment financing secuity
regisfations listed in a schedule to the Term Sheet (the '?ermitted Priority'Liens').
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t8] The tenns and conditiors of the DIP Loaq as set out in the Tenn Sheet, have been the

subject of extensive negotiation in the period prior to the hearing of this rntion The DIP Loan is

supported by the monitor and USS, and is not opposed by any of the other major stakeholders of
the Applicant, including the Province of Ontario and the United Steelworkers International

Union and the United Steehvorkers Union, Locals 1005 and 8782 (collectively, the "USW').

t9l The existence of a fnancing åcility is of critical inportance to the Applicant at this time

in order to snsure stable continuing operatiors dwing the CCAA proceedings and thereby to
provide reassurance to the Applicant's various stakeholders that the Applicant will continue to
have the financial resources to pay its suppliers and employees, and to carry on its business in the

ordinary course. As such, debtor-in-possession financing is a pre-condition to a successfi¡l
resffucturing of the Applicant. In particular, the Applicant requires additional financing to build
lp its raw materials inventories prior to the Seaway freezp lo avoid the risk of operating

disruptions and/or sizeable cost increases during the winter rnonths.

[10] The Monitor, who was present during the negotiations regarding the temx of the DIL
Loar¡ the Chief Restruchring Officer (the 'CRO') and the Financial Advisor to the Applicant
have each advised tlre Court that in their opinion the tenns of the DIP Loan are reasonable, are
consistent with the terns of other debtor-in-possession financing facilities in respect of
corrparable bonowers, and meet the financial requirements of the Applicant. The Monitor has

advised in its First Report that it does not believe it lfteþ that a superior DIP proposal would
have been forthcoming.

tll] The Court has the authority to approve the DIP Loan under s. ll of the CCAA. I am
satisûed that, foi the foregoing reasons, it is appropriate to do so in the present circumstances.

U2) The Court also has the authorþunder s. 11.2 of the CCAA to grant the requested prionty
of the DIP Lender's Charge to secwe the DIP Loan In this regard, s. 1 L2(a) of the CCAA sets

out a non-exhaustive list of ftctors to be considered by a court in addressirg such a nrotion. In
additioq Pepall J. (as she then was) stressed the inportance of three particular criteria in
Canwest Global Communicøtions Corp. (Re),2009 CarswellOnt 6184 at paras. 32-34 (S.C.),

[2009] O.J. No. 4286 lCanwestl. In my view, the DIP Lender's Charge sought by the Applicant
is appropriate based on those factors for the reasons that follow.

[3] First, notice has been given to all of the secured parties likeþ to be affected, including
USS as the onþ secwed creditor having a general secwþ interest over all the assets of the
Applicant. Notice has also been given broadþ to all PPSA registrants, various goverrur, ntal
agencies, including envirorunental agencies and taxing authorities, and to all persion and
retirement plan beneûciaries pwsu,ant to the process contenplated by the Notice Procedure
Order.

[4] Second, the maxinu¡ annrnrt of the DIP Loan is appropriate based on the anticþated
cash flow requirements of the Applicant, as reflected in its cash flow projections for the entire
restruchring period, in order to continue to carry on its business during tlre restruchring period.
Tlæ cash flows to January 30, 2015 are the subject of a frvowable report of the Monitor in its
First Reporl.
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[5] Third, the Applicant's bwiness will continue to be nnnaged by the Applicant's
rnnagenreff with tlre assistance of the CRO dwing tlre restruchning period. The Applicarf's
board of directors will continue in place, a majority of whom are independent individuals with
significant restructuring and steel-industry experience. The Applicant's parent and largest

creditor, USS, is providing support to the Applicant by providing the DIP Loan through a

subsidiary. Equally inrportant, the existing operational relationships between the Applicant and

USS will contirue.

[6] Fourth, for the reasons set out above, the DIP [,oan will assist in, and enhance, the

restructuring process.

llTl Fiftt\ the DIP Lender's Charge does not secure any u$ecwed pre-filing obligations
owed to the DIP lender or its affiliates. It will not prejudice any of the other parties having

security interests in property of the Applicant. ln particular, the DIP Charge will rank behind the

Permitted Priority Liens. Although it will rank ahead of any deemed trust contenplated by the

Pension Benefits lcr, R.S.O. 1990, c. P.8, the DIP Loan contenplates continued paynrent of the

pension conhibutions required under the Pension Agreement dated as of March 31, 2006, as

amended by tlre Amendment to Pension Agreernent dated October 31,2007 (collectiveþ, the

'Stelco Pension Agreement') and Ontario Regulation 99106 rurder the Pension. Benefits Act (the

"Stelco Regulation"),

[18] Based on the foregoing, it is appropriate to grant the DIP Charge having the priorþ
contenplated above. As was the case nTimminco Ltd. (Re),2012 ONSC 948 at paras. 46-47,

l20l2l O.J. No. 596 lTimmincof, ú. is not realistic to conceive of the DIP Loanproceeding in the

absence of the DIP Iænder's Charge receiving the priority being requested on this motion, nor is

it realistic to investþte the possibilrty of third-party debtor-in-possession financing without a
similar priority. The proposed DIP Loan, subject to the benefit of the proposed DIP lænder's
Charge, is a necessary pre*condition to continuation of these restructuring proceedings r¡nder the

CCAA and avoidance of a bankruptcy proceeding. I am satisfied that, in order to fi¡rtlrer these

objectives, it is both necessary and appropriate to invoke the doctrine of parannrurtcy, as

contemplated n Sun Indalex Finance, LLC v. United Steel Workers,2013 SCC 6, [2013] I
S,C.R. 271 lSun Indalexl such that the provisions of the CCAA will override the provisions of
the Pension Benefits Act n respect of the priority of the DIP Lender's Charge.

Administration Charge and Directoros Char?e

[9] The Initial Order provides for an Administration Charge (Part I) to the maxfunum arnount

of $6.5 millioru a Director's Charge to a maxinum arnount of $39 million, and an

Administration Charge (Part II) to a maximum arnount of $5.5 million plus Sl million. On this

motion, the Applicant seeks to amend the Initial Order, which was granted on an ex parte basß,
to provide that the Administration Charge (Paft I) and the Director's Charge rank alread of all
other Encumbrances in that order, and the Administration Charge (Part II) ranks ahead of all
Encunùrances except the prior-ranking court-ordered charges and the Permlted Priority Liens.

[20] The Cor¡rt's authority to grant a super-priority in respect of the fees and expenses to be

covered by the Administration Charge (Paú I) and the Administration Charge (Pat II) is found
in s, 11.52 of the CCAA. Similarþ, s. ll.5l of the CCAA provides the authority to grant a
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sirnilar charge in respect of the fees and expenses of the directors to be secured by the Director's
Charge.

l2Il As discussed above, the Applicant has firlfilled the notice requirernents in respect of those
provisions by serving the rnotion materials for this Conreback Motion to the parties on the

service list and by conpþing with the requirenrents ofthe Notice Procedwe Order.

l22l It is both connrnnplace and essential to order a sr.per-priority in respect of charges

securing professional fees and disbursenrents and directors' fees and disbursements in
restructwings under the CCAA. I concur in the expression of the necessity of such security as a
pre-condition to the success of any possible restruchring, as articulated by Morawetz R.S.J. in

Timminco at para. 66.

l23l \n Canwest, atpara.54, Pepall J. (as she then was) set out a non-exhaustive list of factors

to be considered in approving an administration charge. Morawetz R.S.J. addressed those factors
in his endorsement respecting the granting of the Initial Order approving the Administration
Charge (Part I) and the Adrninistration Charge (Part II). Similarly, Morawetz R,S.J, also

addressed the necessity for, and appropriateness of approving the Director's Charge in such

endorsement.

l24l In my opinior¡ the saure factors support the super-prio.ify sought by the Applicant for the

Adnrinistration Charge (Part I), the Director's Charge and the Administration Charge (Part II),
Further, I am satisûed that the requested priority of these charges is necessary to fifiher the

objectives of these CCAA proceedings and that it is also necessary and appropriate to invoke the

docffine of paramountcy, as conteuplated n Sun Indalex, such that the provisions of the CCAA
will oven'ide the provisions of the Pension Benefits Act n respect of the prionly of these

Charges. I am satisfied that the beneficiaries of the Administration Charge (Paú | and the

Adrninistration Charge (Part II) will not lkely provide services to the Appücant in these CCAA
proceedings without tlre proposed security for their fees and disbursernents. I am also satisfied

that their particþation in the CCAA proceedings is critical to the Applicant's ability to
restructure. Similarþ, I accept that the Applicant requires the continued invohement of its

directors to pursue its restructuring and that such persons, particularþ its independent directors,
would not lkely continue in this role without the benefit of the proposed security due to the

personal exposr¡re associated with the Applicant's financial position.

The KERP

l25l The Applicant has identified 28 enployees in rnanagerircnt and operational roles who it
considers critical to the success of its restructuring efforts and continued operations as a going

concem. [t has developed a key enployee retention programnrc (the 'KERP') to retain such

enployees. ïre KERP provides for a cash retention paynrent equal to a percentage of each such
errployee's annual salary, to be paid upon implernentation of a plan of arrangement or
conpletion of a sale, upon an outside date, or upon earlier termination of enployment without

car¡se.

126] The rrnxinnrm arnount payable r¡nder the KERP is $2,570,378. The Applicant proposes

to pay such amount to the Monitor to be held in fust pending payment.
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l27l The Court's jurisdiction to aúhorize the KERP is found in its general power r¡nder s, I I
of the CCAA to nuke such order as it sees fit in a proceeding t¡nder the CCAA. The following

factors identified in case law supporl approval of the KERP in the present circumstances.

t28] First, the evidence supports the conchsion that the continued employnent of the

enrployees to whom the KERP applies is important for the stability of the bminess and to assist

in the marketing process. The evidence is that these enployees perfomr inportant roles in the

business and camot easiþ be replaced. In addition, certain of the errployees have performed a

cenhal role in the proceedings under tlrc CCAA and tlre restruchring process to date.

l29l Second, the Applicant advises that the enployees identified for the KERP have lenghy
histories of errploynrent with the Applicant and specialized knowledge that cannot be replaced
by the Applicant given the degee of integration between the Applicant and USS. The evidence
strongly suggests that, if the errployees were to depart the Applicant, it would be very difficult,

if not inpossible, to have adequate replacements in view of the Applicant's crlrent
circunstances.

[30] Third, there is little doubt that, in the present circumstances and, in particular, given the

uncertainty surrounding a significant portion of the Applicant's operations, the enployees to'be
covered by the KERP would likeþ corsider other employment optiors if the KERP were not
approved

t31] Fourth, the KERP was developed through a consultative process involving the

Applicant's management, the Applicant's board of directors, USS, the Monitor and the CRO.
The Applicant's board of directors, including the independent directors, supports the KERP. The
business judgment of the board of directors is an important consideration in approving a

proposed KERP: see Timminco Ltd. (Re),2012 ONSC 506 at para.73,l20l2l O.J. No. 472.In
addition, USS, the onþ secured creditor of the Applicant, supports the KERP.

l32l Fifth, both the Monitor and the CRO support the KERP. In parlicular, the Monitor's
judgment in this rnatter is an important consideration, The Monitor has advised in its First Reporl
that it is satisfied that each of the enployees covered by the KERP is critical to the Applicant's
shategic direction and day-to-day operations and rnanagernent. It has also advised that the

anrorurt and terms of the proposed KERP are reasonable and appropriate in the circurstances
and in the Monitor's experience in other CCAA proceedings.

[33] Sixth, the tenrs of the KERP, as described above, are effectiveþ payable upon
conpletion of the restruchring process.

Annointment of Renresentative Counsel for Non-USW Active and Retiree BenefÌciaries

l34l The beneficiaries entitþd to benefits r¡nder the Hamilton Salaried Pension Plan, the LEW
Salaried Pension Plan, the LEW Pickling Facility Plan who are not represented by the USW, the

Legacy Pension Plan, the Steinman Plan, the Opporhnity GRRSP, RBC's and RA's who are not
represented by the USW and beneficiaries entitled to OEPB's who are not represented by the

USW (collectiveþ, the 'Non-USW Active and Retiree Beneficiaries') do not curentþ have
representation in these proceedinp. The defined teÍns in this section have the meanings ascnbed
thereto in the affidavit of Michael A. McQuade referred to in the Initial Order.
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[35] The Applicant proposes the appointrnent of six representatives and representative coursel
to represent the interests of tlre Non-USW Active and Retiree Beneficiaries. The Cor.¡rt has

authority to nrake such an order under the general authority in section I I of the CCAA and

pursuant to Rules 10.01 and 12.07 of the Rules of Cívil Procedure. I am satisfied that such an

order should be granted in the circumstances.

[36] In reaching this conclusior¡ I have considered the factors addressed in Canwest
Publishing (Re), 2010 ONSC 1328, [2010] O.J. No. 943. In this regard, the following
considerations are relevant.

l37l The Non-USW Active and Retiree Beneficiaries are an inportant stakeholder group in
these proceedings under the CCAA and deserve næaningf.rl representation relating to nutters of
recovery conpronrise of rights and entitlement to benefits under the plans of which they are

beneficiaries or changes to other corpensation. Curent and fornrer enployees of a corrpany in

proceedings wrder the CCAA are whreruble generally on their own. ln the present case, there is

added concem due to the existence of a sohency deficiency in the Applicant's pension plans and

the unlì¡nded nature of the OPEB's.

[38] Second, the contenplated representation will enhance the efficiency of tlie proceedings
rurder the CCAA in a nunber of ways, It will assist in the corrnnmication of the rights of this

stakeholder group on an on-going basis during the restructuring process. It will also provide an

efficient and cost-effective rpans of ensuring that the interests of this stakeholder group are

brought to the attention of the Court. In addition, it will esøblish a leadershþ group who will be
able to organue a process for obtaining the advice and directiorn of this group on specific issues

in the restructuring as required.

t39] Third, the contenplated representation will avoid a multþlicify of retainers to the extent
separate representiation is not required. In this regard, I note tl1a,t at the present time, there is a
comnonality of interest anrong all the non-USW Active and Retiree Beneficiaries fur accordance
with the prìncþles refered to n Nortel Networks Corp. (Re),2009 CarswellOnt 3028 at para. 62
(S.C.), [2009] O.J. No. 3280 fNorte[). In pafiicular, at the present tirne, none of the CRO, the

proposed representative counsel and the proposed representatives see any material conflict of
interest between the current and former employees. In these circurnstances, as in Nortel, I am
satisfied that representation of the employees' interests can be accorplished by the appoinhnent
of a single representative counsel, knowledgeable and experienced in all åcets of errployee
clainu. If the interests of such parties do in Íäct diverge in the firture, the Court will be able to
address the need fòr separate cousel at such time. In this regard, the proposed representative

coursel has advised the Court that it and the proposed representatives are alert to the possibility

of such conficts potentially arising and will bring any issues of this nah¡re to the Court's
attention.

[40] Fourth, the balance of convenience favours the proposed order insofar as it provides for
notice and an opt-out process. The proposed representation order thereby provides the flexibility
to mernbers of this stakeholder group wlro do not wish to be represented by the proposed

representatives or the proposed represenûative coursel to opt-out in favour of their own choice of
representative and ofcounsel
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t41] Fiflh, the proposed representative counsel, Koskie Minsky LLP, have considerable
experience representírg enployee groups in other restructurings under the CCAA. Sinilarþ, the

proposed representatives have considerable experience in respect of the matters hkely to be

addressed in the proceedings, either in connection with the earlier restruchring of the Applicant
or in former roles as employees of the Applicant.

142) Sixth, the proposed order is supported by the Monitor and a nrunber of the princþal
stakeholders of the Applicant and is not opposed by any of the other stakeholders appearing on

this motion.

Extension of the Stay

l43l Lastly, the Applicant seeks an order extending the provisions of the Initial Order,
including tlre stay provisions tlrereof, until January 23, 2015. Section 11.02(2) of tlie CCAA
gives the Court the discretionary authority to extend a stay of proceedings subject to satisfaction

of the conditions set out in s. 11.02(3). I am satisfied that these requirements have been met in
the present case, and that the requested relief should be granted, for the following reasons.

l44l First, the stay is necessary to provide the stabiþ required to allow the Applicant an
opportunity to work towards a plan of arrangenrent. Since tlrc Initial Order, the Applicant has

continued its operations without major disruption. In the absence of a stay, however, the

evidence indicates the Applicant will have a cash flow deficiency that will render the objective
of a successf.rl restrucfiring r¡nattainable. As nrentioned, the Monitor has advised that, based on
its review, the Applicant should have adequate financial resources to continue to operate in the
ordinary course and in accordance with the terms of the Initial Order dwing the stay period,

[45] Second, I am satisfied that the Applicant is acting in good faith and with due diligence to
facilitate the restructuring process. In this regard, the Appücant has had extensive discussions
with its prurcþal stakeholders to address significarf objections to the initial draft of the Temr
Sheet that were raised by such stakeholders.

146l Third, the Monitor and the CRO support the extension.

l47l Lastþ, while it is not anticþated tlut the restructuring will have proceeded to the point of
identification of a plan of arangement by the end of the proposed stay period, the Applicant
should be able to make sþificant steps toward that goal dwing this period. In paúicular, the

Applicant intends to cornrnence a process of discussiors with its stakeholders as well as to
explore restructuring options through a sales or restruchring recapitalization process (the
"SARP') contemplated by the Tenn Sheet. An extension of the stay will ensure stabiþ and
continuity of the applicant's operatiors while these discussions are conducted, without which the

Applicant's restructuring optiors will be seriousþ limited if not excluded altogether. In addition,
the Applicant should be able to take steps to provide continuing assurance to its stakeholders that
it will be able to continue to operate in the ordinary course dr¡ring the anticþated reshucturing
period, without intemrptior¡ notwithstanding the current proceedings under the CCAA.
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[48] Accordingly, I am satisfied that an extension of the Initial Order will fi.rther the purposes

of the Act and the requested extension should be granted.

Wilton-Siegel J

Date: October 22,2014
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