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F. L. Myers J.

[1] This proceeding involves an unusual cross-border set of facts that led to plenary
restructuring (liquidation) proceedings here and in Israel. There has been and will continue to be
excellent co-operation between the two Courts. If and when the Israeli Court considers it
appropriate to issue letters of request (Letter Rogatory) for discovery or trial, this Court stands

ready to extend co-operative comity in accordance with domestic law.

[2] Among the reasons for the lack of jurisdictional squabbles in the case is the work

performed by the Officers of both Courts at the outset that led to the Protocol for Co-operation
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dated May 13, 2016 as approved by both Courts. It provides that this Court is exclusively
authorized to interpret the Protocol and it contains a mandatory forum selection clause for issues

involving the Protocol (widely defined).

[3] The Israeli Functionary has concerns about the Monitor’s view to hold UDPDI for now
and not to seek early realization on its 51% interest in DHI and the Downsview Park Project.
The Israeli Functionary represents UCI which is not a CCAA debtor. He has asked the Israeli
Court to Order UDPDI’s 49% partner in the Downsview Park Project to present itself for formal
“investigation” and to provide all relevant documents concerning the Downsview Park Project.
The Israeli Functionary also asks the Israeli Court to make the same mandatory disclosure order
against anyone who may have relevant information. The Israeli Functionary says it needs more

information to assess the Monitor’s decision to refrain from selling the asset at this time.

[4] The Protocol requires the Monitor to share information and consult with the Israeli
Functionary. He speaks for the holder of nearly 100% of the unsecured debt of UDPDI. The
49% holder of DHI is both DIP lender and independently the secured lender to UDPDL.
However, current expectations are that the secured claims will be paid so that UCI is the

“Plimsoll” creditor whose recovery is at risk.

[5] There is a fine line between a Court Officer’s duty to report and consider the input of
creditors and creditor interference in the Court Officer’s duties. The Protocol includes the
agreement of the Israeli Functionary to refrain from even suggesting it has a right to instruct the
Monitor. In his submissions before this Court, the Israeli Functionary’s counsel blurred that line.
But as nearly the sole creditor with jeopardy or funds at risk, I readily appreciate the Israeli
Functionary’s concerns. Procedures do not exist for their own sake. They are a means to a
substantive end. I reject the Monitor’s submission that the Israeli Functionary should be required
to proceed here because that’s the approved procedure. Rather, in my view, the issue is how to
find a resolution of the underlying issue in dispute: whether the Monitor should sell or hold
UDPDI or its interest in DHI and the Downsview Project. Litigating that issue with haste, will
ensure that the Israeli Functionary gets all relevant information to which he is entitled. Asa
creditor of a CCAA debtor he has no entitlement to direct contractual counter-parties in

UDPDI’s name. The counter-party has declined to open a second channel of communication
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with the Israeli Functionary and insists on dealing only with UDPDI’s authorized representative

— the Monitor.

[6] “Substance is secreted in the interstices of procedure” (H.J.S. Maine, 1883). Here the
process should drive the parties to a substantive outcome. Absent allegations of bad faith or
intentional misconduct, the Israeli Functionary has agreed that proceedings will occur here. (see
Newbould J.’s decision dated May 18, 2016 at paras. 27 and 30). Of greater significance, the
Protocol deals expressly with the circumstances that now present themselves, namely
disagreement between the Monitor and the Israeli Functionary as to the process for selling or

realizing on assets.

[7] The purpose of the Protocol was to avoid deflecting the parties into expensive
jurisdictional squabbles when they should be focused on value-maximizing in their mutual

economic interests. The Protocol allows substance to flow despite procedural roadblocks.

[8] Para. 3(f) of the Protocol provides the process to deal with the substance of sale or

realization issues.
[9] This Court therefore Orders:

1. The Monitor and the Israeli Functionary shall agree on a hearing timeline under
para. 3(f) of the Protocol. If they are unable to agree within ten (10) days, they are to book a
9:30 scheduling appointment at which I will help them settle upon the timeline;

2. The Monitor shall disclose to the Israeli Functionary and its professional advisors,
under standard N.D.A. terms, all information in its possession concerning the present value of
UDPDI’s investment in DHI and the Downsview Project. This includes future projections but
not historic information that is just relevant to what Urbancorp knew when it issued bonds in

Israel. Discovery in Israeli litigation is a separate issue;

3. The Monitor shall also disclose the facts and issues that underpin the ability of
UDPDI to obtain financial information from DHI, the 49% holder of DHI, and anyone else with
relevant information for the para 3(f) motion. The timeline should provide for interim steps

required for the Monitor or the Israeli Functionary to seek third party information bearing in
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mind UDPDI’s contractual rights and limitations, if any, and Rule 29.2 of the Rules of Civil
Procedure, RRO 1990, Reg. 194 on proportionality.

4, The Court declares that the motion brought by the Israeli Functionary is a
violation of paras. 3(f), 6 and 7 of the Protocol. It follows that the Israeli Functionary’s action in
doing so is null and void in Canada and is to be given no force or effect in these CCAA

proceedings. See: Nortel Networks Limited, Re, 2010, ONSC 1304 (CANLII) at para 44.

5. The Court respectfully seeks the aid and recognition of its order by the Israeli
Court.

6. The Israeli Functionary is directed to bring this endorsement and order to the
attention of the Israeli Court in connection with any motion or proceeding that he brings, if any,

seeking relief enforceable in Canada.

7. The confidential appendices to the Monitor’s Report and the Israeli Functionary’s
motion record are to be sealed and not form part of the public record pending further order of the
Court. Both contain confidential financial information which would, if released, prejudice a fair
realization process. The public interest in open courts is well protected leaving the Monitor’s
record and this Endorsement unsealed to convey the substance of the issues. See Sierra Club of

Canada v. Canada (Minister of Finance), 2002 SCC 41.
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SCHEDULE “A”

List of Non Applicant Affilliates

Urbancorp Power Holdings Inc.
Vestaco Homes Inc.

Vestaco Investments Inc.

228 Queen’s Quay West Limited
Urbancorp Cumbetrland 1 LP
Urbancorp Cumberland 1 GP Inc.
Urbancorp Partner (King South) Inc.
Urbancorp (North Side) Inc.
Urbancorp Residential Inc.
Urbancorp Realtyco Inc.
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