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AND IN THE MATTER OF TCC/URBANCORP (BAY) LIMITED PARTNERSHIP

RESPONDING FACTUM OF STEFANO SERPA AND ADRIAN SERPA

PART | - OVERVIEW

1. This Factum is filed by Stefano Serpa ("Stefano") and Adrian Serpa ("Adrian")

(together, the "Serpas") in response to the Home Buyer Damage Claims motion.

2. The Serpas are concerned that allowing the damage claims to proceed will prejudice
their rights over their deposits. The adjudication of the Home Buyer Damage Claims may delay
indefinitely the payment of their deposits. If successful, the Home Buyer Damage Claims may
reduce the amount of their deposits. The Monitor generally disallowed the Home Buyer
Damage Claims in accordance with the exclusion clause in the agreements of purchase and
sale. To protect their rights in their deposits, the Serpas are of the view that the exclusion

clause applies to the home buyers in the circumstances.



PART Il - FACTS'

3. Stefano and Adrian purchased homes at the Bridlepath Project. They each provided
Deposits. Each of their purchase agreements contained an exclusion clause that dealt with the
liabilities of Urbancorp Bridlepath and the Deposits in the following terms:

Notwithstanding anything contained in this Agreement it is

understood and agreed by the parties hereto that in the event that

construction of the Dwelling is not completed on or before the

Closing Date for any reason or in the event the Vendor cannot

complete the subject transaction on the Closing Date, other than

as a result of the Purchaser's default, the Vendor shall not be

responsible or liable to the Purchaser in any way for any damages

or costs whatsoever including without limitation loss of bargain,

relocation costs, loss of income, professional fees and

disbursements and any amount paid to third parties on account of

decoration, construction or fixturing costs other than those costs

set out in the Tarion Addendum.
4, On November 3, 2016, Stefano and Adrian each received from the Monitor,
among other things, a copy of their Home Buyer Claim Notice confirming the acceptance or

allowance of each of their claims in the amount of their Deposits.

5. Under the Claims Process, home buyers were not required to file proofs of claim
and generally were entitled to accept the claims as determined by the Monitor in the Home
Buyer Claim Notice or to dispute the amount of the claim by filing an objection notice (the

"Home Buyer Objection Notice").

6. In deciding whether or not to dispute or object to the Monitor's determination of
their claims, Stefano and Adrian reviewed each of their purchase agreements and in particular,
the "exclusion of liability" clause, which generally provided that if Urbancorp Bridlepath could not
complete the respective transaction, Urbancorp Bridlepath would not be responsible or liable to

them for any damages, other than for the deposit amount. Based on their review, reading and

1 References herein, including defined terms, are to or in the Affidavit of Adrian Serpa sworn March 21,
2017.



understanding of the exclusion clause, Stefano and Adrian did not object to or dispute their
claims under each Home Buyer Claim Notice. In particular, they understood the exclusion
clause to have the effect of limiting the liability of Urbancorp Bridlepath to the return or refund of

their Deposits and not including damages.

7. The Serpas are concerned about the potential prejudice to themselves and the
majority of home buyers not seeking damages, if this Court allows the home buyers to seek
damages in the face of the exclusion clause. The Fifth Report of the Monitor dated March 10,
2017 (the "Fifth Report") at section 2.0, paragraph 4, states that 64 home buyers (representing
approximately 35% of total home buyers) filed a Home Buyer Objection Notice claiming
damages in addition to their allowed deposit amount. This means that the majority of home
buyers, or 65% of the total home buyers, are not seeking damages. The Monitor's Fifth Report
at section 3.0, paragraph 4, also finds that of the minority of home buyers that are also seeking
damages, that 74% graduated from college or university; 84% can read and understand
English; 89% are employed, with the majority in white-collar jobs; 58% to 77% were represented
by a real estate agent, 26% had a lawyer review the applicable agreement of purchase and
sale; and 76% that requested an amendment to their applicable agreement had the amendment

made to their agreement.

8. The potential prejudice to the Serpas and majority of home buyers includes the
uncertain and indefinite delay of the payment of their deposits and the possible reduction of their
deposits, if this Court permits the damage claims to proceed and the claimants are successful in
their recovery of damages. If the damage claims are allowed to proceed, it is uncertain how
long it will take to litigate or adjudicate the damage claims. The adjudication process may delay
indefinitely the refund or payment of the deposits to the majority of home buyers. Also, if the
damage claims are allowed to proceed and the home buyers are successful, it is uncertain
whether the payment of damages by Urbancorp Bridlepath will reduce the amount available for

the deposits. By allowing the damage claims, there is therefore the risk or potential prejudice to



the Serpas and the majority of home buyers, of a delayed refund and a reduced amount of their

deposit.

PART Il —ISSUES AND THE LAW

9. Is the exclusion clause in the home buyers' purchase agreements enforceable in the

circumstances?

A. The Test

10. In Tercon Contractors?, the Supreme Court of Canada established a new approach upon

which exclusionary clauses should be analyzed. The Court adopted a three-pronged approach:

(1) Did the parties intend for the exclusion clauses to apply to the
circumstances of the particular case? This question depends on the
court's interpretation of the intention of the parties as expressed in the
contract.

(2) If the clause applies, was it unconscionable?

(3) If the clause applied and was not unconscionable, was it contrary to
overriding public policy?

11, An Ontario Court has recently made the following comment regarding the new

approach to exclusion clauses:

This new approach whereby a court may determine that a specific
exculpatory term within an otherwise valid contract is
unconscionable and, therefore, unenforceable has been called the
'unconscionable term' doctrine by John D. McCamus in The Law
of Contracts, Ch. 11, Section D(6). Among the innovations to
contract law potentially implied by the adoption of this doctrine is
the ability of a court to strike an unconscionable term from a
contract while upholding the remainder of the agreement as valid.®

2 Tercon Contractors Ltd. v. British Columbia (Transportation and Highways), 2010 SCC 4 (CanlLll),
[2010] 1 S.C.R. 69 (S.C.C.), at paras. 121-123 ("Tercon Contractors”).

3 7326246 Canada Inc. and Kevin Gardiner v. Ajilon Consulting, 2014 ONSC 28 (CanLll) (Ont. S.C.J.), at
para. 54.



12. In the same case, the Court cited Professor McCamus as follows regarding the potential

application of the unconscionable term doctrine from Tercon Contractors to exclusion clauses:

It may be, then, that the new doctrine will play an important role
in striking down unfair terms in signed agreements where there
is no realistic expectation that the written terms have been
either read or, if read, understood by the signing party. In other
words, the doctrine of unconscionable term may provide a
common law device, long awaited by some, that can ameliorate
the harsh impact of unfair terms in boilerplate or 'adhesion’
contracts, offered particularly in the context of consumer
transactions on a take-it-or-leave-it basis. 4

13. The application or usage of the unconscionability doctrine to strike down exclusion
clauses has not been without its critics. As Professor McCamus has noted, for a criticism of the

doctrine from a law and economics perspective, see:

A.J. Duggan, '...Three Unconscionable Contracts Cases from a
Law and Economics Perspective'... . A similar exchange of views
occurred in a Nova Scotia case involving two commercial parties.
See Atlas Supply Co. of Canada Ltd..(sale of franchise-
misleading projections of future business--'merger’ and
'independent investigation' clauses held unconscionable). For
criticism, see V.W. DaRe, 'Atlas Unchartered: When
Unconscionability 'Says it All' (1996) 27 Can. Bus. L.J. 426.5

14. From this perspective, the non-enforceability of certain exclusion clauses (i.e.,
limited liability clauses (i.e. limiting liability to deposits), entire agreement or merger clauses,
independent investigation clauses, etc.) and the imposition of compulsory contractual terms
by the courts over these exclusion clauses (i.e., permitting damage claims, allowing oral
agreements or imposing warranty obligations regarding certain pre-contractual statements
(i.e., sale projections)) on the parties, runs the risk of creating uncertainty in contractual
relations and imposing higher transaction costs. As | have written elsewhere:

...the judicial setting of compulsory terms over standard form

exclusion clauses has the potential of affecting the certainty and

therefore the transaction costs of a commercial agreement.

...These may include higher priced contracts, timely

renegotiations and expensive litigation.  For example, the
compulsory warranty term set in Atlas Supply has the potential of

47326246 Canada Inc. and Kevin Gardiner v. Ajilon Consulfing, 2014 ONSC 28 (CanLll) (Ont. S.C.J.), at
para. 59.
5 John D. McCamus, The Law of Contracts (Toronto: Irwin Law, 2005), at page 775, footnote 93.



augmenting transaction costs. Warranted information is more
costly. This raises the contract price of future franchises to offset
the increased costs imposed by a new warranty requirement. The
forced price adjustment also raises the prospect of re-opening and
renegotiating franchise agreements which had been agreed upon
and finalized by the parties. The new warranty requirement and
the uncertain status of the exclusion clauses also raises the
possibility of future court challenges to determine the status of
potentially "warranted" projections made during pre-contractual
negotiations. These renegotiation, legal and court costs are just
some of the transaction costs that may be associated with the
imposition of a compulsory warranty term.®

15. Justice Farley was more eloquent when he wrote in the inaugural edition of the Annual

Review of Insolvency Law, that:

The concept of 'in the shadow of the law' requires that the
participants have a high degree of comfort as to the predictable
outcome of a matter, whether it be based on statute or judge-
made law.”

B. Application of the Test

(i) Intention

16. The first question posed by the new approach to exclusion clauses in Tercon
Contractors is whether as a matter of interpretation the exclusion clause applies to the
circumstances established in evidence. This will depend on the court's assessment of the

intention of the parties as expressed in the contract.

17. The exclusion clause in question in the home buyer purchase agreements was referred

to above. A key part of the text, with my emphasis, provides that "...it is understood and agreed

by the parties hereto that in the event that construction of the Dwelling is not completed on or

before the Closing Date for any reason or in the event the Vendor cannot complete the subject

8 VV.W. DaRe, "Atlas Unchartered: When Unconscionability 'Says it All' " (1996) 27 Can. Bus. L.J. 426, at

p. 450-51.
7 J.M. Farley, Preface, in Janis P. Sarra, ed, Annual Review of Insolvency Law 2003 (Toronto: Carswell,

2004), at v.



transaction on the Closing Date, other than as a result of the Purchaser's default, the Vendor

shall not be responsible or liable to the Purchaser in any way for any damages...".

18. It is respectfully submitted that the exclusion clause in the home buyer purchase
agreements apply in the circumstances for the following reasons: (i) the parties expressly
"understood and agreed" to the terms of the exclusion clause pursuant to the exclusion clause;
and (ii) the evidence has established that the Dwelling/homes were "not completed on or before
the Closing Date for any reason" or that the Vendor did not complete the transaction on the

Closing Date other than as a result of the Purchaser's default.

(i) Unconscionabilty

19. The second question is whether the exclusion clause was unconscionable at the time
the contract was made, as might arise in a situation of unequal bargaining power between the
parties. This second issue has to do with contract formation, not breach. Unconscionability
requires the combination of inequality of bargaining power in the sense that one party is
incapable of adequately protecting his or her interests and the use of that inequality by the
stronger party to obtain an improvident bargain.® Contracts of adhesion and consumer
contracts based on a "take it or leave it" basis often give rise to findings of unconscionability. As
noted by Professor McCamus above, the doctrine of unconscionable term may provide a
common law device that can ameliorate the harsh impact of unfair terms in boilerplate or
'adhesion' contracts, offered particularly in the context of consumer transactio»ns on a take-

it-or-leave-it basis.

20. In the context of consumer transactions, the concept of unconscionability has been

incorporated under provincial legislation. These statutes typically apply to consumer

8 7326246 Canada Inc. and Kevin Gardiner v. Ajilon Consulting, 2014 ONSC 28 (CanLll) (Ont. S.C.J.), at
para. 63; and John D. McCamus, The Law of Contracts (Toronto: Irwin Law, 2005), at page 407.



transactions and provide remedies where the transaction is determined by a court to be

unconscionable. As pointed out by Professor McCamus:

To assist the court in making the latter determination, a number of
the statutes set out lists of factors that may be taken into account.
The lists vary to some extent from one statute to another but the
Ontario list, which is illustrative, sets out the following factors:

(i) that the consumer is not reasonably able to protect his or
her interest because of physical infirmity, ignorance,
illiteracy, inability to understand the language of an
agreement or similar factors,

(i) that the price grossly exceeds the price of which similar
goods or services are readily available to like consumers,

(iii) that the consumer is unable to receive a substantial benefit
from the subject-matter of the consumer representation,

(iv) that there is no reasonable probability of payment of the
obligation in full by the consumer,

(v) that the proposed transaction is excessively one-sided in
favour of someone other than the consumer,

(vi) that the terms or conditions of the transaction are so
adverse to the consumer as to be inequitable,

(vii)  that he or she is making a misleading statement of opinion
on which the consumer is likely to rely to his or her
detriment,

(vii) that he or she is subjecting the consumer to undue
pressure to enter into the transaction.®

21. It is respectfully submitted that the exclusion clause in the home buyer purchase

agreements are not unconscionable for the following reasons:

(i) the home buyer purchase agreements are not contracts of
adhesion;

(i) as noted above, the Monitor's Fifth Report finds that of the
home buyers that are also seeking damages, that 74%
graduated from college or university; 84% can read and
understand English; 89% are employed, with the majority
in white-collar jobs; 58% to 77% were represented by a

2 John D. McCamus, The Law of Contracts (Toronto: Irwin Law, 2005), at page 423.



real estate agent; 26% had a lawyer review the applicable
agreement of purchase and sale; and 76% that requested
an amendment to their applicable agreement had the
amendment made to their agreement;

(iii) the home buyers were reasonably able to protect their
interests;

(iv) the majority of home buyers were represented by a real
estate agent and had the option of retaining counsel to
review the purchase agreement and some did retain
counsel for that purpose; and

(v) this was not a "take it or leave it" transaction or situation
since 76% that requested an amendment to their

applicable agreement had the amendment made to their
agreement.

(iii) Public Policy
22. Under the new approach to exclusion clauses in Tercon Contractors, even if the
exclusion clause is held to be valid and applicable, the court may undertake a third enquiry,
namely whether the court should nevertheless refuse to enforce the valid exclusion clause
because of the existence of an overriding public policy, proof of which lies on the party seeking
to avoid enforcement of the clause, that outweighs the very strong public interest in the

enforcement of contracts.

23. As noted above, public policy is ill served by the non-enforcement of exclusion clauses
and the imposition of mandatory contract terms by the court over these clauses where it leads to
uncertainty in contractual relations, unpredictable results and higher transaction costs. For
example, if Urbancorp is held liable for damages notwithstanding the exclusion clause, the
Court will have imposed a "full liability"/"damages entitlement" term into the purchase
agreements where one didn't exist before. This introduces uncertainty in contractual relations
and has the potential of augmenting transaction costs. A "full liability"/"damages entitlement"
term or provision incorporated into the purchase agreements may mean higher priced

agreements in the future to deal with this contingency This raises the contract price of future



10

agreements to offset the increased costs imposed by a new "full liability"/"damages entitlement"
requirement or term. The imposition of a "full liability"/"damages entitiement" term or provision
into the purchase agreements also raises some questions or uncertainty regarding the Claims
Process. The Serpas did not object to the Monitor's determination of their claims, being the
refund of their Deposits, because they thought they were legally bound by the exclusion clause.
The majority of home buyers are not seeking damages. Many of them may have similarly felt
bound by the exclusion clause. If the exclusion clause is held not to be enforceable, this may
lead some home buyer claimants to argue that they are no longer bound to the Claims Process
and they too are entitled to recover damages or seek damages. That is, the imposition of a new
"full liability"/"damages entitiement" term or provision in the purchase agreements and the
uncertain status of the exclusion clause also raises the possibility of future court challenges to
the Claims Process by the majority of home buyer claimants who did not dispute the Monitor's
intended refund of their deposits because they felt legally bound to the exclusion clause. These
renegotiation, legal and court costs are just some of the transaction costs that may be
associated with the imposition of a compulsory "full liability"/"damages entitlement" term or

provision in the purchase agreements.

PART IV - CONCLUSION
24, For all of the foregoing reasons, the Serpas respectfully submit that the exclusion clause

in the purchase agreements apply in the circumstances.

ALL OF WHICH 1S RESPECTFULLY SUBMITTED this 5" day of April, 2017.

N
AN

Vern W. DaRe
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