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[1] | have considered the four factors identified in the case law (see Timminco
Ltd. (Re), [2012] O.J. No. 3931 at para. 2.). | am satisfied that leave to appeal

should be granted because:

(1) Having reviewed the facta and listened to oral argument, at least some
of the arguments made by the moving party have merit. By merit, | mean |
could not, at this point, say which way | would ultimately decide those
issues.

(2) The challenged order is not a discretionary order made in the context of
an ongoing supervision of a CCAA proceeding in which real time litigation
is a feature. This order has more the appearance of a "final” order made at
the end of a trial involving a dispute between an employer and a former
senior executive. In my view, the strong deference owed to the former
kind of order does not apply to the latter, especially, where, as here, some
of the grounds of appeal raise questions of law alone. Those questions
are reviewable on a correctness standard.

(3) The issues raised on the proposed appeal are potentially determinative
of what is by far the largest claim in the CCAA proceeding. Indeed, as
counsel for the responding parties noted, this CCAA proceeding is
fundamentally a dispute between these parties over the respondent’s

entitiement to the various amounts adjudicated upon by Mesbur J.
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(4) Granting leave will not unduly hinder the progress of the CCAA
proceeding. Indeed, the determination of the merits of this claim and the
CCAA proceeding are effectively one and same thing. The appeal can be
expedited. The submission that granting leave would effectively drain the
coffers of the moving party and defeat the responding parties’ claims,
assumes the appeal will fail. | cannot make that assumption. If the appeal
succeeds, the moving party will clearly be better off as will the other

creditors.

[2] Leave to appeal is granted. Costs of the appeal to the panel hearing the

appeal.

[3] | agree with counsel for the respondents that s. 14(2) of the CCAA does
not address cross-appeals and cannot reasonably be read as applying to cross-
appeals. Rule 61.07(1) applies. The responding parties may, if so advised,
serve a notice of cross-appeal in accordance with Rule 61.07(1)(b). [t would
appear that the respondents would need leave to pursue the cross-appeal: see

Rule 61.07(1.2).

[4] | am prepared to deal with any other motions or matters incidental to the

appeal and/or the cross-appeal (if initiated) as long as counsel are agreeable.
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