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COURT FILE NO: CV-17-11689-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF SCOLLARD DEVELOPMENT
CORPORATION, MEMORY CARE INVESTMENTS (KITCHENER) LTD., MEMORY CARE

INVESTMENTS (OAKVILLE) LTD., 1703858 ONTARIO INC., LEGACY LANE
INVESTMENTS LTD., TEXTBOOK (525 PRINCESS STREET) INC. AND TEXTBOOK (555

PRINCESS STREET) INC.

AND IN THE MATTER OF A MOTION PURSUANT TO SUBSECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, C. C.43, AS AMENDED

SEVENTH REPORT OF
KSV KOFMAN INC.

AS RECEIVER AND MANAGER

JULY 24, 2017

1.0 Introduction

1. This report (“Report”) is filed by KSV Kofman Inc. (“KSV”) as receiver and manager
of the real property registered on title as being owned by Scollard Development
Corporation (“Scollard”), Memory Care Investments (Kitchener) Ltd. (“Kitchener”),
Memory Care Investments (Oakville) Ltd. (“Oakville”), 1703858 Ontario Inc.
(“Burlington”), Legacy Lane Investments Ltd. (“Legacy Lane”), Textbook (555
Princess Street) Inc. (“555 Princess”) and Textbook (525 Princess Street) Inc. (“525
Princess”) (collectively the "Companies"), and of all of their assets, undertakings and
properties acquired for or used in relation to their real property.

2. Pursuant to an order of the Ontario Superior Court of Justice (“Court”) dated
October 27, 2016, Grant Thornton Limited was appointed Trustee (“Trustee”) of
eleven entities1 which raised monies from investors (“Investors”) through syndicated
mortgage investments (collectively, the “Trustee Corporations”)2. Eight of the Trustee
Corporations then advanced these monies on a secured basis pursuant to loan
agreements between the Trustee Corporation and the Companies and four other
related entities (collectively, the “Davies Developers”).

1 Textbook Student Suites (525 Princess Street) Trustee Corporation, Textbook Student Suites (555 Princess Street) Trustee
Corporation, Textbook Student Suites (Ross Park) Trustee Corporation, 2223947 Ontario Limited, MC Trustee (Kitchener) Ltd.,
Scollard Trustee Corporation, Textbook Student Suites (774 Bronson Avenue) Trustee Corporation, 7743718 Canada Inc., Keele
Medical Trustee Corporation, Textbook Student Suites (445 Princess Street) Trustee Corporation and Hazelton 4070 Dixie Road
Trustee Corporation

2 Individuals who hold their mortgage investment in a Registered Retirement Savings Plan have a mortgage with Olympia Trust instead
of the applicable Trustee Corporation.
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3. On January 21, 2017, the Trustee brought a motion for an order (“Receivership
Order”) appointing KSV as receiver and manager (“Receiver”) of the real property
owned by Scollard (the “Real Property”), as well as all of the assets, undertakings and
properties of Scollard acquired for or used in relation to the Real Property (together
with the Real Property, the “Property”). On February 2, 2017, the Court made the
Receivership Order.

4. On April 13, 2017, the Court made an order (the “Strategic Process Order”) approving
a process to solicit offers for the development and/or sale of the Property (the
“Strategic Process”).

5. On April 18, 2017, the Trustee brought a motion, inter alia, seeking an order amending
and restating the Receivership Order to include the real property registered on title as
being owned by Kitchener, Oakville, Burlington, Legacy Lane, 555 Princess and 525
Princess, as well as all the assets, undertakings and properties of these entities
acquired for or used in relation to their real property (the “Amended and Restated
Receivership Order”).

6. On April 28, 2017, the Court made the Amended and Restated Receivership Order.
The Amended and Restated Receivership Order was further amended by a Court
order on May 2, 2017 to address clerical errors.

7. The principal purpose of these proceedings is to, inter alia, complete transactions that
maximize value for the Companies' creditors.

8. The Receiver is also investigating transactions involving the Davies Developers,
including the use by the Davies Developers of the monies advanced to them by
Investors through the Trustee Corporations.

1.1 Purposes of this Report

1. The purposes of this Report are to:

a) provide background information regarding Scollard and these receivership
proceedings;

b) summarize the results of the Strategic Process carried out by the Receiver;

c) summarize a transaction (the “Transaction”) with Carttera Management Inc. (the
“Purchaser”) for the sale of the Purchased Assets (as defined below) pursuant
to an Agreement of Purchase and Sale dated June 20, 2017 between the
Receiver and the Purchaser (the “APS”);

d) set out the Receiver’s recommendation to make distributions (the
“Distributions”) to:

i. Downing Street Financial Inc. (“Downing Street”) to repay funds borrowed
from it under the Receiver’s Borrowings Charge (as defined in the
Receivership Order);
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ii. Trisura Guarantee Insurance Company and Everest Insurance Company
of Canada (jointly, the “Sureties”) to repay obligations in connection with
one or more bonds provided to Tarion Warranty Corporation (“Tarion”)
(the “Bond”);

iii. two lien claimants, provided certain conditions are met; and

iv. the Trustee to repay a portion of the amounts owing to Scollard Trustee
Corporation (“STC”) regarding Investor funds advanced to Scollard; and

e) recommend that the Court issue an order, inter alia:

i. approving the Transaction;

ii. vesting title in and to the Purchased Assets in the Purchaser or its
assignee3, free and clear of all liens, claims and encumbrances, except
the Permitted Encumbrances (as defined in the APS) upon filing of a
certificate confirming, among other things, completion of the Transaction;

iii. deeming the Unit Purchase Agreements (as defined below) to be
terminated by the Receiver following the completion of the Transaction;

iv. authorizing and directing the Receiver to make the Distributions following
the completion of the Transaction;

v. authorizing the Receiver to make further distributions to the Trustee from
time-to-time up to the amount owing to STC;

vi. requiring the Receiver to hold a reserve for the Sureties until the Bond is
returned to the Sureties for cancellation; and

vii. sealing the confidential appendices to this Report pending the completion
of the Transaction.

1.2 Currency

1. All currency references in this Report are in Canadian dollars.

2.0 Background

1. The Davies Developers are developers of student residences, accommodations for
people suffering from various forms of cognitive impairment, and low-rise
condominiums. All but one of the Davies Developers’ projects are in pre-construction4

(collectively the “Projects”).

3 On July 5, 2017, the Purchaser's counsel notified the Receiver's counsel that the Purchaser will be assigning the
APS to 1604 – 1614 Charles Street East LP, by its general partner, 1604 – 1614 Charles Street East GP Inc., in
accordance with section 16.10 of the APS.

4 Footings and foundations have been laid down at the Project owned by Burlington.
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2. The amounts borrowed by the Davies Developers total approximately $119.940
million5, including approximately $93.675 million in secured debt owing to the Trustee
Corporations (being monies raised by the Trustee Corporations from Investors) and
$23.675 million owing to other mortgage lenders (the “Other Lenders”). The Receiver
understands that all of the obligations owing to Other Lenders rank in priority to the
Trustee Corporations.

3. The funds advanced from the Trustee Corporations to the Davies Developers were to
be used to purchase real property and to pay soft costs associated with the
development of the Projects.

2.1 Scollard

1. Scollard purchased the Real Property in September, 2014. The Real Property is
located in Whitby, Ontario and is undeveloped except for a sales center located on
the Real Property.

2. Scollard intended to develop a project known as “Boathaus” on the Real Property.
Boathaus is presently conceived by Scollard to be a five-story condominium
consisting of 291 residential units. Scollard was considering adding a sixth story with
an additional 74 residential units. As part of its development efforts, Scollard pre-sold
214 units and collected approximately $7.7 million in deposits (the “Deposits”).
Chaitons LLP ("Chaitons") is holding the Deposits. They are not being used by the
Receiver to fund these proceedings or for any other purpose.

3. In connection with the Project, Scollard arranged for the Sureties to issue the Bond to
Tarion to secure Tarion’s obligations to purchasers of condominium units in the
Project. As collateral for its obligations under the Bond, the Sureties were granted a
mortgage (the “Surety Mortgage”) in the amount of $11 million on the Real Property.

4. John Davies is the sole director and officer of Scollard. The shareholders of Scollard
are Aeolian Investments Ltd. (“Aeolian”) (50%) and Erika Harris (50%). Aeolian is
owned by Mr. Davies’ wife and children. Ms. Harris is the mother of Greg Harris, a
partner at Harris & Harris LLP, legal counsel to the Davies Developers.

2.2 Investors Committee and Representative Counsel

1. The Investors have formed a committee to represent their interests in these
proceedings (the “Investor Committee”). Each member of the Investor Committee
represents a different Project. Scollard’s representative has been kept apprised of
the Strategic Process at a high level during these proceedings.

2. On January 24, 2017, the Court made an order appointing Chaitons LLP as
representative counsel to the Investors (“Representative Counsel”).

5 Represents the principal amounts owed, excluding interest and fees.
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3.0 Strategic Process

3.1 Strategic Process Overview

1. In January, 2017, prior to the commencement of the receivership proceedings,
Scollard engaged Wynn Realty Corporation (“Wynn”) to market the Property. Prior
to the approval and commencement of the Strategic Process, the Receiver
considered two offers presented by Wynn, neither of which was solicited by the
Receiver. Neither offer culminated in a transaction. Further details concerning these
offers are provided in the Receiver’s First Report to Court dated April 5, 2017 (the
“First Report”). A copy of the First Report is attached as Appendix “A”, without
appendices.

2. The Strategic Process Order (attached as Appendix “B”) approved the retention of TD
Cornerstone Commercial Realty Inc. (“TD”) as the listing agent for the Scollard
Property.

3. A summary of the Strategic Process is as follows:

Pre-marketing Phase

a) Immediately following the making of the Strategic Process Order, the Receiver
and TD assembled information to be used for due diligence purposes;

b) TD and/or the Receiver worked together to prepare:

▪ an investment summary detailing the acquisition opportunity (the
“Investment Summary”);

▪ a confidentiality agreement (“CA”);

▪ a data room, which contained, inter alia, various reports concerning the
development (such as environmental reports), a summary of Scollard’s
development plan and marketing materials for the Boathaus development;

▪ a form of asset purchase agreement which the Receiver recommended
interested parties should use when submitting an offer - a copy of this
document was made available in the data room; and

▪ a Confidential Information Memorandum (“CIM”), which included a
summary of the Property and details concerning the Strategic Process.

Marketing Phase

a) On April 25, 2017, TD sent the Investment Summary to over 1,600 parties in its
database, including builders and developers in the Greater Toronto Area, as
well as parties that had contacted the Receiver prior to the commencement of
the Strategic Process, several of which were already familiar with the Property
and the development as a result of the prior efforts of Wynn and Scollard’s
management;
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b) The CA was attached to the Investment Summary. Interested parties were
required to sign the CA in order to obtain a copy of the CIM and access to the
data room;

c) On April 28, 2017, a listing was posted on Toronto Real Estate Board Multiple
Listing Services (“MLS”);

d) Interested parties were encouraged to submit purchase and/or development
offers;

e) The Real Property was advertised in the following publications:

▪ on May 2 and 4, 2017, in the national edition of The Globe and Mail
newspaper; and

▪ on May 3 and 5, 2017, in the Toronto Edition of Novae Res Urbis, a
Greater Toronto Area newspaper focused on urban planning;

f) In order to facilitate the comparison of offers received and to reduce the cost of
reviewing and potentially negotiating various forms of offers, prospective
purchasers were encouraged to submit their offers in the form of the asset
purchase agreement provided in the data room, and to blackline any changes
made to that agreement; and

g) The initial deadline to submit offers was May 25, 2017 at 5:00 p.m. (Toronto
time) (“Initial Offer Deadline”).

3.2 Sale Process Results

1. A summary of the results of the Strategic Process is as follows:

 44 parties executed the CA, were provided a copy of the CIM and given access
to the data room; and

 eight parties submitted offers.

2. The Receiver invited the five parties with the best offers to participate in a second
round of bidding. Second round bids were due on or before June 2, 2017 (the “Second
Round Deadline”). In order to participate in the second round, bidders were required
to, among other things, provide: (i) a deposit equal to 15% of their purchase price; (ii)
details of their financing for the project; and (iii) their experience with projects of a
scale similar to Boathaus. Four bidders submitted second round offers; the bidder
which submitted the highest bid in the initial round (which was conditional on further
diligence) did not submit a further bid.

3. A summary of the offers received in each round of bidding is provided in Confidential
Appendix “1” (the “Offer Summary”). The Receiver’s rationale for requesting that the
Offer Summary be sealed is provided in Section 4.2 below.
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4. One party that submitted an offer to purchase the Property, also submitted: (i) a
development proposal; and (ii) a hybrid development proposal which included upfront
cash proceeds and a vendor-take-back mortgage which would be postponed to
construction financing. The Receiver considered and valued these options and
determined that they are riskier than the Transaction, being an outright purchase,
because, among other things, repayment to stakeholders is contingent on the
project’s profitability, which had to be risk rated and present valued. In this regard,
the Receiver, with the assistance of TD, performed a net present value analysis and
determined that the potential proceeds from the other opportunities did not justify the
additional risk and complexity involved with those transactions, including ongoing
professional fees associated with monitoring the development. A summary of these
proposals is included in the Offer Summary.

5. The Receiver received one offer in the second round with a higher purchase price
than the Transaction. That offer had several problems, including:

 no deposit was provided. The bidder advised that it was prepared to provide a
deposit of $400,000, comprised of $200,000 upon acceptance of the offer and
an additional $200,000 following the waiver of a twenty-day diligence condition6;

 the bidder does not have experience on projects of a scale similar to Boathaus;

 the bidder did not, and would not, despite multiple requests, provide any
evidence that financing is immediately available nor that it would be available;
and

 the contemplated closing date is approximately six months from the offer date.
If the bidder failed to complete the transaction, the Receiver’s only recourse
would (potentially) be to the bidder’s apparently forthcoming deposit, which is
not material in comparison.

Attached as Appendix “C” is a memorandum from TD summarizing its dialogue with
this bidder.

6. After consulting with TD, the Trustee and Representative Counsel, the Receiver
determined that there was too much risk accepting this higher offer in light of the
strong likelihood that the Receiver could close a transaction with either the Purchaser
or with the party that it believed submitted the second-best offer; the second best offer
is from a real estate developer with the financial wherewithal to complete a
transaction.

7. Accordingly, the Receiver engaged in discussions with the Purchaser, which
culminated in the APS. The APS was executed on June 20, 2017, and is subject only
to Court approval.

6 In subsequent negotiations with TD, the bidder agreed to reduce its diligence period to ten days.
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4.0 Transaction7

1. A summary of the Transaction is as follows:

 Purchaser: Carttera Management Inc.

 Purchased Assets: all of the Receiver’s and Scollard’s right, title and interest
in the following:

(i) prepaid expenses and all deposits with any Person, Public Utility or
Governmental Authority relating to the Real Property;

(ii) the Real Property;

(iii) the Permits in connection with the Real Property, to the extent
transferable; and

(iv) all intellectual property owned by Scollard with respect to the Project;

 Purchase Price: the Receiver recommends that the Purchase Price be sealed.
The Purchase Price is to be adjusted on closing for property taxes and other
adjustments standard for a real estate transaction;

 Deposit: the Purchaser has paid a deposit representing 15% of the purchase
price;

 Excluded Assets: comprised of: (i) books and records that do not exclusively
or primarily relate to the Purchased Assets; (ii) tax refunds; (iii) all contracts
entered into by Scollard; and (iv) agreements of purchase and sale made
between Scollard and third party purchasers with respect to condominium units
in the Boathaus Project (collectively, the “Unit Purchase Agreements”),
including related Deposits;

 Representation and Warranties: consistent with the standard terms of an
insolvency transaction, i.e. on an “as is, where is” basis, with limited
representations and warranties;

 Closing: two business days after receipt of the Approval and Vesting Order.
The APS included a 10 business day diligence period, which has now been
waived;

 Other Material Conditions include:

(i) there shall be no order issued by a Governmental Authority against either
Scollard or the Purchaser or involving the Purchased Assets that prevents
completion of the Transaction;

7 Terms not defined in this section have the meaning provided to them in the APS.
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(ii) there shall be no new work orders or similar orders and no new
Encumbrances registered on title to the Real Property or affecting title to
the Real Property arising or registered after the date of the APS, which
cannot be vested out pursuant to an Approval and Vesting Order;

(iii) there shall be no new environmental issue that causes a material adverse
effect on the Real Property and there should not be any other material
adverse change to the condition or operation of the Real Property; and

(iv) the Court shall have issued an Approval and Vesting Order.

 Termination: in addition to the requirement for the Purchaser to waive its
diligence condition (which has occurred), the APS can also be terminated:

(i) upon mutual written agreement of the Receiver and the Purchaser;

(ii) if any of the conditions in favour of the Purchaser or Receiver are not
waived or satisfied; and

(iii) if prior to closing: (a) the Purchased Assets are substantially damaged or
destroyed. Substantial damage is deemed to have occurred if the loss or
damage to the Purchased Assets exceeds 15% of the Purchase Price; or
b) all or a material part of the Real Property is expropriated by a
Governmental Authority.

2. A redacted version of the APS is attached as Appendix “D”. An unredacted version
of the APS is provided in Confidential Appendix “2”.

4.1 Unit Purchase Agreements

1. All but one offer submitted in the first round required that title be vested in the
purchaser free and clear of the Unit Purchase Agreements8. The proposed Approval
and Vesting Order vests out the Unit Purchase Agreements. Many of the Unit
Purchase Agreements were entered during 2015, at which time real estate prices
were considerably lower than they are presently. To maximize the value of the project,
a purchaser will need to sell the units at present market values.

2. The form of the agreements of purchase and sale between Scollard and the
purchasers of the Boathaus condominium units are standard form agreements. A
redacted copy of the form of agreement is attached as Appendix "E".

8 In the second round, the bidder which contemplated that it would assume the Unit Purchase Agreements advised
that it may prefer to vest them out.
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3. Certain relevant provisions of the form of agreement include:9

20. the Purchaser acknowledges this Agreement confers a personal right only and
not any interest in the Unit or property…

27. the Purchaser agrees that this Agreement shall be subordinate to and postponed
to any mortgages arranged or to be arranged by the Vendor and any advances
thereunder from time to time …

4. As part of the Approval and Vesting Order, the Receiver is seeking to have the Unit
Purchase Agreements deemed to be terminated. The Receiver will then work with
Tarion and the Sureties to have the Deposits returned to the unit purchasers as soon
as possible. However, prior to the Deposit of each unit purchaser being returned, the
Sureties and Tarion have advised that they require the unit purchaser to execute a
mutual release and termination agreement (“Mutual Release Agreement”).
Accordingly, immediately following the closing of the Transaction, each unit purchaser
will be contacted by email (if available) or mail and asked to execute the Mutual
Release Agreement.

5. The Receiver considered whether interest is payable on the deposits to be refunded
to the purchasers of the condominium units. Pursuant to subsection 82(7) of the
Condominium Act and the rate of interest prescribed under the applicable regulation,
interest is payable at 2% per annum below the bank rate established by the Bank of
Canada. The "Bank Rate", as that term is used by the Bank of Canada, refers to the
minimum rate at which the Bank of Canada makes short-term advances to members
of the Canadian Payments Association. According to the Bank of Canada, Data and
Statistics Office, since January 2013, the Bank Rate has consistently stayed below
2% per annum. Therefore, the condominium purchasers, all of whom entered into
Unit Purchase Agreements later than January, 2013, are not entitled to any interest
on their deposits.

6. The Receiver intends to notify each of the unit purchasers about this motion by email
(if available) or by mail. The Receiver has had several discussions with purchasers
concerning the return of their Deposits. To date, no unit purchaser has raised
objections with the Receiver with respect to the possibility of the Unit Purchase
Agreements being terminated and the Deposits being returned.

4.2 Confidentiality

1. The Receiver respectfully requests that the Offer Summary and the unredacted APS
be filed with the Court on a confidential basis and be sealed (“Sealing Order”) as the
documents contain confidential information. If the terms of the APS and the Offer
Summary are not sealed, the information may negatively impact realizations on the
Purchased Assets in the event that the Transaction does not close. The Receiver is
not aware of any party that will be prejudiced if the information is sealed. Accordingly,
the Receiver believes the proposed Sealing Order is appropriate in the circumstances.

9 The paragraph numbers correlate to the paragraphs in the form of agreement.
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4.3 Recommendation

1. For the following reasons, the Receiver recommends that the Court issue an order
approving the Transaction and vesting title to the Purchased Assets in the Purchaser:

a) the Strategic Process was conducted in accordance with the Strategic Process
Order;

b) the market was widely canvassed using several marketing techniques, including
direct solicitation of prospective purchasers by TD, newspaper advertisements
in national and local publications, and listing the property on MLS. TD also
introduced this opportunity to its list of contacts interested in real estate in the
GTA;

c) the Receiver, with the assistance of TD, engaged in extensive negotiations with
the bidders in the process;

d) TD is familiar with the local real estate market and is of the view that the
Transaction is the best one available in these circumstances;

e) absent the Transaction, a protracted marketing period will continue to be
necessary. The ongoing professional fees would erode the proceeds available
for distribution with no certainty that a superior transaction could be completed;

f) the Receiver considered development opportunities; however, the net present
value of those opportunities did not justify the increased cost, risk and
complexity of such a transaction; and

g) the Trustee, Representative Counsel, and the Scollard member of the Investor
Committee have consented to the Transaction.

2. Based on the foregoing, the Receiver recommends that this Court approve the
Transaction.

5.0 Distribution

5.1 Secured Creditors

5.1.1 Downing Street Financial Inc.

1. Pursuant to the Receivership Order, the Receiver was authorized to borrow $3.5
million from Downing Street under a Receiver’s Certificate (the “Downing Street
Facility”). Downing Street was granted a charge on the Property, subject only to the
Receiver’s Charge, certain charges set out in the Bankruptcy and Insolvency Act, and
any special priority lien under section 78 of the Construction Lien Act in favour of
Leeswood Design Build Ltd. (“Leeswood”) (not to exceed $58,000) that may be
determined to exist by the Receiver. Pursuant to the Receivership Order, if the lien
is determined to exist by the Receiver, the Receiver must discharge the lien from the
proceeds (not to exceed $58,000) generated from the Property.
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2. The Downing Street Facility was used to repay a mortgage in the amount of
approximately $2.5 million owing to Firm Capital Mortgage Corporation with the
balance used to fund the costs of these proceedings. The Receiver has
approximately $332,000 remaining from the Downing Street Facility in its receivership
bank account.

5.1.2 Sureties

1. The Receiver has been advised that $135,738 was owed to the Sureties as at July 7,
2017, in connection with the Sureties' Mortgage, mainly comprised of legal fees and
unpaid premiums in connection with the Bonds. Pursuant to the Receivership Order,
no party can purchase the Property without first making arrangements to repay any
liability owed to the Sureties in respect of the Bonds.

2. Tarion has advised that prior to cancelling the Bonds, it will require, among other
things, an executed Mutual Release Agreement from each unit purchaser and, until
the Bonds are returned to the Sureties, $1 million to be reserved to repay the Sureties
for any and all losses, damages, liabilities, costs and expenses incurred by the
Sureties pursuant to the Bonds and the Indemnity Agreements (as defined in the
Amended and Restated Receivership Order) (the “Surety Reserve”). Accordingly, the
proposed order contemplates the Surety Reserve.

5.1.3 Scollard Trustee Corporation

1. STC raised monies from Investors through syndicated mortgage investments. STC
then entered into a loan agreement with Scollard for the full amount of the funds
advanced by investors, secured by a mortgage over the Property. The STC debt
ranks behind the Downing Street Facility and the secured obligation owing to the
Sureties.

2. As of the date of the receivership, Scollard’s indebtedness to STC totalled
approximately $14.1 million; interest and costs continue to accrue on this debt.

3. At the request of the Receiver, Bennett Jones LLP (“Bennett Jones”), the Receiver’s
legal counsel, provided an opinion to the Receiver on the validity and enforceability of
the security of STC. Bennett Jones is of the opinion, subject to the usual qualifications
and assumptions, that STC holds a valid and perfected security interest in Scollard’s
business and assets as set out in its security documents, and that STC’s mortgage
with respect to the Real Property constitutes a valid and enforceable charge. A copy
of the security opinion will be made available to the Court should it wish to review it.

5.1.4 Liens

1. According to the Land Titles Office (Toronto), three liens totalling $807,647 have been
registered on title against the Real Property pursuant to the Construction Lien Act,
R.S.O. 1990, c. C.30, as amended.
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2. Leeswood has registered a construction lien claim against the Property in the amount
of $130,110.84. The Receiver's counsel has reviewed the claim, and believes that
Leeswood has a priority claim in the amount of $13,011.08. The Receiver's counsel
has notified Leeswood's counsel of that, and proposes not to make any distribution to
Leeswood until Leeswood's counsel confirms its agreement with that determination
or until further order of the Court. As referred to above, Leeswood argued at the
application for the Receivership Order that it is entitled to a priority claim of $58,000,
which the Receiver understands represents approximately 10% of the value of
Leeswood's contract as opposed to 10% of its outstanding invoices.

3. The IBI Group10 has registered two construction lien claims against the Property, but
they are for the same amount - $338,768.4211. The two claims appear to be in respect
of the same contract, and the only difference between the two claims appears to be
the name of the lien claimants, with the second claim listing all members of the IBI
Group. Accordingly, the Receiver is treating the two claims as one. The Receiver's
counsel has reviewed the claim, and believes that the IBI Group has a priority claim
in the amount of $33,876.84. The Receiver's counsel has notified IBI Group's counsel
of that, and proposes not to make any distribution to the IBI Group until IBI Group's
counsel confirms its agreement with that determination or until further order of the
Court.

5.2 Proposed Distribution

1. In addition to the Surety Reserve, the Receiver is maintaining a reserve to fund the
costs of an investigation into the Davies Developers’ pre-receivership affairs (the
“Cost Reserve” and together with the Surety Reserve, the “Reserves”). The
investigation is addressed in the Receiver’s First, Fourth and Sixth Reports, which are
available on its website. The Receiver is allocating costs of the investigation on an
entity basis. Any costs incurred by Scollard for another Davies Developer will be
reimbursed by the entity.

2. The Receiver is seeking Court approval to make the following distributions upon
closing of the Transaction:

a) repay in full the Downing Street Facility;

b) repay in full the obligations owing to the Sureties, including further amounts that
may become owing;

c) pay $13,011.08 to Leeswood and $33,768.42 to IBI Group upon their
confirmation that they concur with the Receiver’s view in this regard. In the
alternative, the Receiver intends to holdback for the full amount of their claims;
and

10 The "IBI Group" is comprised of Young & Wright / IBI Group Architects, IBI Group Architects (Canada) Inc. and IBI
Group Professional Services (Canada) Inc.

11 Note that in its statement of claim, IBI Group is also claiming $6,815.60 in respect of a landscaping contract, but
there does not appear to be a lien claim asserted in respect of that amount.
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d) repay a portion of STC’s debt. The Receiver intends to distribute all remaining
funds to STC, other than a holdback for the Reserves and, if required, a
holdback for the lien claimants. The Receiver estimates that the initial
distribution to STC will be approximately $5.1 million.

3. The Receiver is also seeking Court approval to make further distributions to the
Trustee from time to time up to the amount owing to STC.

4. Other than the Receiver's Charge, the Receiver is not aware of any claim that may
rank in priority to the Downing Street Facility, the Sureties, the priority amounts for the
lien claimants described above and STC.

6.0 Conclusion and Recommendation

1. Based on the foregoing, the Receiver respectfully recommends that this Court make
an Order granting the relief detailed in Section 1.1 (1)(e) of this Report.

* * *
All of which is respectfully submitted,

KSV KOFMAN INC.,
SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF
CERTAIN PROPERTY OF SCOLLARD DEVELOPMENT CORPORATION, MEMORY CARE
INVESTMENTS (KITCHENER) LTD., MEMORY CARE INVESTMENTS (OAKVILLE) LTD.,
1703858 ONTARIO INC., LEGACY LANE INVESTMENTS LTD., TEXTBOOK (525 PRINCESS
STREET) INC., AND TEXTBOOK (555 PRINCESS STREET) INC.
AND NOT IN ITS PERSONAL OR IN ANY OTHER CAPACITY
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COURT FILE NO: CV-17-11689-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF SCOLLARD DEVELOPMENT
CORPORATION

AND IN THE MATTER OF A MOTION PURSUANT TO SUBSECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND

SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 1990, C. C.43, AS AMENDED

FIRST REPORT OF
KSV KOFMAN INC.

AS RECEIVER AND MANAGER

APRIL 5, 2017

1.0 Introduction

1. This report (“Report”) is filed by KSV Kofman Inc. (“KSV”) as receiver and manager
of the real property ("Real Property") registered on title as being owned by Scollard
Development Corporation (the “Company”), and of all of the assets, undertakings
and properties of the Company acquired for or used in relation to the Real Property
(together with the Real Property, the "Property").

2. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) made on February 2, 2017 (the “Receivership Order”), KSV was appointed
as the receiver and manager (“Receiver”) of the Property.

3. The principal purpose of these proceedings is to complete a transaction that
maximizes value for the Company's creditors.

1.1 Purposes of this Report

1. The purposes of this Report are to:

a) provide background information about the Company;

b) summarize the recommended marketing process to solicit offers for the
development and/or sale of the Property (the “Strategic Process”), including
the retention of TD Cornerstone Commercial Realty Inc. (“TD”) to act as listing
agent for the Property;



ksv advisory inc. Page 2

c) provide the Receiver’s preliminary findings concerning its review of the
Company’s receipts and disbursements for the period April 1, 2014, the date
the Company appeared to have opened its bank account, to February 2, 2017,
the date of the Receivership Order; and

d) recommend that the Court issue an order, among other things:

 approving the Strategic Process, including the retention of TD as the
listing agent;

 approving the activities of the Receiver as described in this Report; and

 sealing the confidential appendices until further order of this Court.

1.2 Restrictions

1. In preparing this Report, the Receiver has relied upon unaudited financial
information of the Company and discussions with the Company’s accountant,
SourcePoint Business Group Inc., and the Company's legal counsel, Harris & Harris
LLP (“Harris”). The Receiver has not performed an audit or other verification of such
information. The financial information discussed herein is preliminary and remains
subject to further review, including the information discussed in Section 5 below.
The Receiver expresses no opinion or other form of assurance with respect to the
financial information presented in this Report.

2.0 Background

1. The Company purchased the Real Property in September, 2014. The Real Property
is located in Whitby, Ontario and comprises approximately three acres.

2. The Company intended to develop a project known as “Boathaus” on the Real
Property. Boathaus is presently intended to be a five-story condominium consisting
of 291 residential units. The Company was considering adding a sixth story with an
additional 74 residential units. As part of its development efforts, the Company pre-
sold 214 units and collected approximately $8 million in deposits. The deposits are
being held by Chaitons LLP and are not being used by the Receiver to fund these
proceedings or for any other purpose.

3. The only structure on the Real Property is a single storey 7,500 square foot
commercial building that was renovated by the Company so that it could be used as
the project sales centre.

4. John Davies is the sole director and officer of the Company. The Receiver
understands that the Company’s shareholders are Aeolian Investments Ltd.
(“Aeolian”) (50%) and Erika Harris (50%). The Receiver understands that Aeolian is
owned by Mr. Davies’ wife and children1. Ms. Harris is the mother of Greg Harris, a
partner at Harris.

1 This information is sourced from the Affidavit of John Davies sworn December 6, 2016 in support of the Company’s
and certain related entities’ application for protection under the Companies’ Creditors Arrangement Act.
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2.1 Creditors

2.1.1 Downing Street Financial Inc.

1. Pursuant to the Receivership Order, the Receiver was authorized to borrow $3.5
million from Downing Street Financial Inc. (“Downing Street”) under a Receiver’s
Certificate (the “Downing Street Facility”). Downing Street was granted a charge on
the Property (other than the deposits). At the commencement of the receivership,
Downing Street advanced the Receiver all funds available under the Downing Street
Facility. In accordance with the Receivership Order, the Downing Street Facility was
used to repay a mortgage in the amount of approximately $2.5 million owing to Firm
Capital Mortgage Corporation (“Firm Capital”) and the remaining funds are being
used to fund the costs of these proceedings.

2.1.2 Scollard Trustee Corporation

1. Scollard Trustee Corporation (“STC”) raised monies from investors through
syndicated mortgage investments. STC then entered into a loan agreement with the
Company for the full amount of the funds advanced by investors, secured by a
mortgage over the Property. STC is a bare trustee and is responsible for holding
and administering the mortgage. The STC debt ranks behind the Downing Street
Facility.

2. As of the date of the receivership, the Company’s indebtedness to STC totalled
approximately $14.1 million; interest and costs continue to accrue on this debt.

3. Pursuant to an order of the Court dated October 27, 2016, Grant Thornton Limited
was appointed the trustee (“Trustee”) of STC and several related entities under
Section 37 of the Mortgage Brokerages, Lenders and Administrators Act, 2006, S.O.
2006, c. 29, as amended. The application to appoint KSV as Receiver was brought
by the Trustee.

2.2 Other Creditors

1. Trisura Guarantee Insurance Company and Everest Insurance Company of
Canada (jointly, the “Sureties”) provided bonds to Tarion Warranty Corporation
(“Tarion”) in connection with certain liabilities that may accrue to Tarion in
connection with the Boathaus project. As of the date of the receivership, the
amounts, if any, owing to the Sureties are unknown; however, they are not
expected to be significant. The Receivership Order provides that Trisura will be
paid, in full, for any and all losses, damages, liabilities, costs and expenses owed
to it from any proceeds of sale resulting from a transaction in respect of the
Property.

2. According to searches conducted of the Land Titles Office (Toronto), three liens
totalling approximately $800,000 have been registered on title against the Real
Property pursuant to the Construction Lien Act, R.S.O. 1990, c. C.30, as
amended. The Receiver’s counsel is in the process of reviewing these lien
claims.
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3. According to the Company’s books and records, as of the date of the
Receivership Order, the Company’s unsecured obligations totalled approximately
$6.1 million, of which approximately $4.5 million appears to be owing to affiliated
entities for monies advanced by them to the Company. Details concerning the
amounts owing to the affiliated entities are provided in Section 5 below.

3.0 Company Sale Process

1. The Receiver understands that the Company engaged Wynn Realty Corporation
(“Wynn”) in January, 2017 to list the Property for sale.

2. Since the date of its appointment, the Receiver has considered two offers presented
by Wynn:

 in respect of the first offer, immediately following its appointment, the Receiver
spoke with the prospective purchaser to understand the status of its diligence -
the offer had a one month diligence condition. The prospective purchaser
advised the Receiver that Wynn had approached it just a few days prior to the
receivership application and that it had neither conducted any diligence on the
Property nor had any background on the Company. The Receiver advised that
Purchaser that it was not prepared to pursue this transaction; and

 in respect of the second offer, an agreement of purchase and sale (“APS”)
was negotiated; however, the purchaser failed to pay the deposit
contemplated by the APS when due. On April 4, 2017, the purchaser advised
that it would not be pursuing this transaction.

4.0 Strategic Process

4.1 Request for Proposals from Realtors

1. Contemporaneous with its discussions with parties that expressed an interest in
acquiring the Property, the Receiver solicited proposals from six realtors to act as
listing agent for the Property. The Receiver requested that each realtor provide,
among other information, background information regarding each firm’s experience
with real estate similar to the Property, a marketing plan which considered
investment, development and the outright sale of the Property, an estimate of value
of the Property and the realtor’s proposed commission structure. A copy of the
request for proposal sent to realtors is attached as Appendix “A”.

2. Each realtor was provided access to an electronic data room after it executed a
confidentiality agreement (“CA”).

3. The deadline for proposals was February 22, 2017. Five of the six realtors
submitted a proposal. The Receiver prepared a summary of the proposals (the
“Realtor Summary”) and provided it to the Trustee and its legal counsel. The
Realtor Summary is attached as Confidential Appendix “1”. The rationale for
seeking a sealing order for the Realtor Summary is provided in Section 4.2 below.

4. Two realtors, including TD, were short listed to present to the Receiver their
proposals to sell the Property. Presentations were conducted on March 2, 2017.
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5. The Receiver selected TD to act as the realtor on this assignment. The Receiver
considered, among other things, TD’s experience selling similar properties and its
identification of opportunities to enhance value on the project. The Receiver
negotiated TD’s commission structure. The commission structure is such that TD’s
fees increase as the value of any transaction increases. The Receiver discussed its
realtor recommendation with the Trustee and after consideration, the Trustee
provided its consent.

6. The Receiver negotiated a “carve out” in the listing agreement in respect of one
party who has expressed an interest in the Property (the “Excluded Party”).
Pursuant to the carve-out, TD agreed to waive its commission under the listing
agreement and to receive a maximum fee of $50,000 2 , plus its out of pocket
expenses, in the event the Receiver completes a transaction with the Excluded
Party. The fee is intended to compensate TD for its time and costs incurred in
connection with its early stage marketing efforts for the Property.

7. A copy of TD’s listing agreement is provided in Confidential Appendix “2”. The
Receiver proposes to file the listing agreement on a sealed basis for the reasons
provided below.

4.2 Confidentiality

1. The Receiver respectfully requests that the Realtor Summary and the listing
agreement be filed with the Court on a confidential basis and be sealed (“Sealing
Order”) as the documents contain confidential information. If these documents are
not sealed, the information in these documents may negatively impact realizations
on the Property as interested parties would have access to value estimates. The
Receiver is not aware of any party that will be prejudiced if the information is sealed.
The Receiver believes the proposed Sealing Order is appropriate in the
circumstances.

4.3 Strategic Process

1. The Receiver recommends that the Court issue an order approving the Strategic
Process summarized in the table below.

Summary of Sale Process

Milestone Description of Activities Timeline

Phase 1 – Underwriting

Finalize marketing materials  TD and the Receiver to:

o prepare a summary of the project and the

opportunity;

o populate an online data room;

o prepare a CA; and

2 In the event the Receiver closes a transaction with the Excluded Party within 30 days from the date the Court
approves a marketing process (the “Exclusion Period”), TD will be entitled to a fee of $25,000 plus its out-of-pocket
expenses. The fee increases by $25,000 if the Receiver enters into a transaction with the Excluded Party after the
Exclusion Period.



ksv advisory inc. Page 6

Summary of Sale Process

Milestone Description of Activities Timeline

o prepare a Confidential Information

Memorandum (“CIM”).

Weeks 1 -2

Prospect Identification  TD to develop a master prospect list. TD will

qualify and prioritize prospects.

 TD will also have pre-marketing discussions

with targeted developers.

Phase 2 – Marketing

Stage 1  Mass market introduction, including:

o Offering summary and marketing materials

printed;

o publication of the acquisition opportunity

in The Globe and Mail (National Edition);

o telephone and email canvass of leading

prospects; and

o meet with and interview prospective

bidders.

 Assist the Receiver and its legal counsel in the

preparation of a vendor’s form of Purchase

and Sale Agreement (the “PSA”).

Weeks 3-4

Stage 2  TD to provide detailed information to qualified

prospects which sign the CA, including the

CIM, access to the data room and a form PSA.

 TD to facilitate all diligence by interested

parties.

Weeks 4-5

Stage 3  Prospective purchasers to submit PSAs or

other proposals, including development

proposals.

Week 6

Phase 3 – Offer Review and Negotiations

Short-listing of Offers  Short listing of bidders.

 Further bidding - Interested bidders may be

asked to improve their offers.

One week

following bid

deadline

Selection of Successful Bids  Select successful bidder and finalize definitive

documents.
One week

Transaction Approval Motion and Closing  Motion for transaction approval and close

transaction
Two weeks

2. Additional aspects of the Strategic Process include:

a) the Property will be marketed on an “as is, where is” basis;

b) the Receiver will be entitled to extend the deadline to submit offers under the
Strategic Process if it considers it to be appropriate and necessary;
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c) the Receiver will have the right to reject any and all offers, including the
highest offer; and

d) any transaction will be subject to Court-approval.

4.4 Strategic Process Recommendation

1. The Receiver recommends that the Court issue an order approving the Strategic
Process, including the retention of TD as the listing agent, for the following reasons:

a) TD’s team will be led by individuals who have extensive real estate
experience, including properties similar to the Property - TD has relationships
with likely bidders for the Property. Its fees are structured is structured to
incentivize it to maximize recoveries. Its fee structure is consistent with
market;

b) the Strategic Process provides flexibility for the Receiver to consider various
options for the Property, including sale and development proposals;

c) the Strategic Process is a fair, open and transparent process intended to
canvass the market broadly in order to obtain the highest and best offer;

d) there will be no delay commencing the process – TD has conducted a review
of information concerning the Property; and

e) the duration of the Strategic Process is sufficient to allow interested parties to
perform diligence and to submit an offer. The Receiver will also have the right
to extend or amend timelines. Each bidder will be provided with the same
deadline to submit an offer.

5.0 Sources and Uses of the Company’s Cash

1. At the commencement of the receivership proceedings, the Receiver reviewed the
Company’s balance sheet and identified significant balances owing to and from
other real estate development projects affiliated with the Company’s principal, Mr.
Davies (collectively, the “Affiliated Property Companies”3).

2. Pursuant to paragraph 7.02 (g) of the loan agreement between STC and the
Company dated April 8, 2014 (the “Loan Agreement”), the Company is not permitted
to use the loan proceeds received from STC (the “Loan Proceeds”) for any purpose
other than the development and construction of the Boathaus project, unless the
consent of STC is obtained for such alternative use. A copy of the Loan Agreement
is attached as Appendix “B”.

3 These are: Memory Care Investments (Kitchener) Ltd., Memory Care Investments (Oakville) Ltd., Memory Care
Investments (Burlington) Ltd., Textbook (445 Princess Street) Inc., Textbook (555 Princess Street) Inc., Textbook
(525 Princess Street) Inc., 1703858 Ontario Inc., Memory Care Investments Ltd., Textbook Student Suites Inc.,
Textbook Suites Inc., 2375219 Ontario Ltd., McKenzie Marsh Investments Ltd., Lafontaine Terrace Management
Corporation, Legacy Lane Investments Ltd., McMurray Street Investments Inc. and Textbook (774 Bronson Avenue)
Inc.
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3. The Receiver reviewed the Company’s bank statements, accounting records and
unaudited financial statements for the period April 1, 2014 to February 2, 2017 (the
“Review Period”).

(unaudited; $C000s) Amount

Receipts

Loan proceeds

STC 13,596

Firm Capital 2,350

2174217 Ontario Ltd. 750

Affiliated Property Companies 6,186

Raj Singh and entities related to Mr. Singh 350

Aeolian 25

Sundry receipts 602

Total receipts 23,859

Disbursements

Purchase of Real Property 9,163

Affiliated Property Companies 3,355

Interest and fees4 2,705

STC loan commissions 2,175

Aeolian 1,244

Sales centre construction and operating costs 1,174

Development costs 1,161

Raj Singh and entities related to Mr. Singh 636

Loan repayment (2174217 Ontario Ltd.) 750

Professional fees 446

Entities and individuals related to John Davies (excluding Aeolian) 92

Other 955

Total disbursements 23,856

Ending balance 3

4. The table above reflects that the Company:

a) had total receipts of approximately $23.859 million, including $6.186 million
from Affiliated Property Companies; and

b) made disbursements of approximately $23.856 million, including $3.355
million to Affiliated Property Companies and approximately $1.244 million to
Aeolian, a company owned by Mr. Davies’ wife and children. Details regarding
payments to Aeolian are discussed in Section 5.1 below.

4 Approximately $2.0 million in interest was paid in respect of STC. The remainder represents amounts paid to Firm
Capital and 2174217 Ontario Ltd.
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5. The Receiver understands that each Affiliated Property Company is a single
purpose entity. Set out in Appendix “C” is a brief description of the single purpose
activity. A summary of the amounts received from Affiliated Property Companies
and paid to Affiliated Property Companies is provided in the table below:

(unaudited; $C000s)
Entity

Amounts
Received

From

Amounts
Advanced

To
Net Received/

(Advanced)

Memory Care Investments (Oakville) Ltd. 2,191 (687) 1,504

Memory Care Investments (Kitchener) Ltd. 1,516 (95) 1,421

Textbook (445 Princess Street) Inc. 645 - 645

Textbook (774 Bronson Avenue) Inc. 559 - 559

1703858 Ontario Inc. 553 (28) 525

Textbook Student Suites Inc. 122 (6) 116

Textbook (555 Princess Street) Inc. 13 - 13

Textbook Suites Inc. 14 (3) 11

Textbook (525 Princess Street) Inc. 7 - 7

2375219 Ontario Ltd. 23 (25) (2)

McKenzie Marsh Investments Ltd. 100 (111) (11)

Lafontaine Terrace Management Corporation - (75) (75)

Memory Care Investments Ltd. 47 (229) (182)

Legacy Lane Investments Ltd. 12 (229) (217)

Memory Care Investments (Burlington) Ltd. 384 (884) (500)

McMurray Street Investments Inc. - (983) (983)

Total 6,186 (3,355) 2,831

6. During September and October, 2014, Loan Proceeds totalling approximately
$13.596 million were advanced from STC to the Company on four different dates.
The Receiver was able to isolate the use of the Loan Proceeds, as reflected in the
table below.
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(unaudited; $C000s) Amount

Cash balance, as of September 1, 2014 3

Receipts

STC 13,596

Other5 32

Subtotal 13,628

Disbursements

Purchase of Real Property 8,1636

First Commonwealth Mortgage Corporation 2,175

Affiliated Property Companies 1,259

STC interest reserve 1,088

Development costs 331

Professional fees 287

Tier 1 Transaction Advisory Services Inc. 156

Aeolian 133

Subtotal 13,592

Cash balance, as of October 31, 2014 39

7. The table reflects:

a) $2.175 million (16.0% of the total proceeds) was paid to First Commonwealth
Mortgage Corporation7 as commissions and brokerage fees in connection with
raising the STC loan. The amount of the commissions appears to be
consistent with the Loan Agreement;

b) approximately $1.259 million (9.3% of the total proceeds) was advanced to
certain Affiliated Property Companies. These advances occurred almost
immediately after the Company received the Loan Proceeds. A schedule of
these advances is provided below.

5 Mainly represents an HST refund.

6 The total amount paid for the Real Property, including closing expenses, was $9.2 million. Of this amount, $1 million
was paid by Memory Care Investments (Oakville) Ltd.

7 The Loan Agreement indicates that First Commonwealth Mortgage Corporation and Tier 1 Mortgage Corporation
are jointly the Mortgage Broker in connection with the STC loan.
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(unaudited; $C000s)

Entity

Amount

Advanced

Memory Care Investments (Burlington) Ltd. 366

McMurray Street Investments Inc. 350

Memory Care Investments (Oakville) Ltd. 322

Legacy Lane Investments Ltd. 120

Memory Care Investments (Kitchener) Ltd. 71

Memory Care Investments Ltd. 30

1,259

c) approximately $287,000 was paid in professional fees and related
disbursements, including approximately $243,000 to Harris. Pursuant to
Schedule “C” of the Loan Agreement, it appears that Harris was to receive
approximately $95,000, plus disbursements, in connection with the STC Loan.
The amount received by Harris is subject to further review, including whether
Harris performed other services to the Company which would have entitled it
to further fees.

5.1 Advances to Aeolian

1. Net payments to Aeolian during the Review Period totalled approximately $1.2
million, as follows:

(unaudited; C$000’s)

Description Amount

Management fees 780

Amounts advanced by the Company on behalf of:

Legacy Lane Investments Ltd. 116

Memory Care Investments (Burlington) Ltd. 116

Memory Care Investments (Kitchener) Ltd. 116

Memory Care Investments (Oakville) Ltd. 116

464

Total 1,244

2. The table above reflects:

a) $780,000 was charged by Aeolian on account of management fees on the
Company’s project. Approximately $624,000 of these fees were recorded
subsequent to the commencement of the receivership, the effect of which was
to eliminate a receivable owing by Aeolian to the Company which arose
because Aeolian had received cash from the Company in excess of the
management fees it charged the Company prior to the commencement of the
receivership; and

b) approximately $464,000 was paid by the Company to Aeolian on behalf of the
projects noted in the table above.
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3. The transactions between the Company and both the Affiliated Property Companies
and Aeolian raise concerns about the use of monies invested by syndicated
mortgage investors in the Company and in the Affiliated Property Companies.

4. The Receiver intends to discuss the implications of its preliminary findings in this
section with the Trustee.

6.0 Conclusion and Recommendation

1. Based on the foregoing, the Receiver respectfully recommends that the Court make
an order granting the relief detailed in Section 1.1 (1)(d) of this Report.

* * *

All of which is respectfully submitted,

KSV KOFMAN INC.
SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF
CERTAIN PROPERTY OF SCOLLARD DEVELOPMENT CORPORATION
AND NOT IN ITS PERSONAL OR IN ANY OTHER CAPACITY
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THE HONOURABLE MR.

J ST-IGE,HAINEY

" 11;;\)

Court File No. CV-17-11689-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THURSDAY, THE 13th

DAY OF APRIL, 2017

IN THE MATTER OF THE RECEIVERSHIP OF SCOLLARD
DEVELOPMENT CORPORATION

AND IN THE MATTER OF A MOTION PURSUANT TO
SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED, AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O.
1990, C. C.43, AS AMENDED

ORDER

THIS MOTION, made by KSV Kofman Inc., in its capacity as receiver and manager (the

"Receiver") of the real property ("Real Property") registered on title as being owned by

Scollard Development Corporation (the "Company") and of all of the assets, undertakings and

properties of the Company acquired for or used in relation to the Real Property (together with the

Real Property, the "Property"), for an order, among other things:

a) approving the Strategic Process (as defined below), including the engagement of TD

Cornerstone Commercial Reality Inc. ("TD") as listing agent under the Strategic

Process;

b) approving the First Report of the Receiver dated April 5, 2017 (the "First Report")

and the activities of the Receiver as set out therein; and

c) sealing the confidential appendices to the First Report pending further Order of this

Court,

was heard this day at the Courthouse located at 330 University Avenue, Toronto, Ontario.

ON READING the Motion Record of the Receiver, including the First Report, filed,

WSLEGAL 074735 \00006\ 17787957v1
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AND UPON HEARING the submissions of counsel for the Receiver, and those other

parties present, no one appearing for any other person on the service list, although properly

served as appears from the affidavit of Danish Afroz sworn April 5, 2017, filed:

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time and manner of service of the Notice of Motion

and Motion Record, including the First Report, are hereby abridged and validated so that

this Motion is properly returnable today and hereby dispenses with further service

thereof.

APPROVAL OF REPORT AND ACTIVITIES

2. THIS COURT ORDERS that the First Report and the activities of the Receiver as set

out therein be and are hereby approved.

ENGAGEMENT OF LISTING AGENT

3. THIS COURT ORDERS that the Receiver and TD are authorized to execute and to

carry out and perform their respective obligations under the Listing Agreement dated

April 5, 2017 between the Receiver and TD, attached as Confidential Appendix "1" to the

First Report (the "Listing Agreement") (including payment of the amounts due to be

paid to TD pursuant to the terms of the Listing Agreement).

4. THIS COURT ORDERS that all claims of TD pursuant to the Listing Agreement are

not claims that may be compromised pursuant to any restructuring or other proceeding,

and that no such restructuring or proceeding shall be approved if it does not provide for

the payment of all amounts due to TD pursuant to the terms of the Listing Agreement.

APPROVAL OF STRATEGIC PROCESS

5. THIS COURT ORDERS AND DECLARES that the strategic process (the "Strategic

Process"), as described in Section 4 of the First Report, be and is hereby approved.

6. THIS COURT ORDERS that the Receiver and TD be and are hereby authorized and

directed to perform their obligations under and in accordance with the Strategic Process,

WSLEGAL \ 074735 \ 00006\ 17787957v I
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including under the terms of the Listing Agreement, and to take such further steps as they

consider necessary or desirable in carrying out the Strategic Process, and any steps taken

by the the Receiver and TD in connection with the Strategic Process prior to the date

hereof, as described in the First Report, be and are hereby approved and ratified.

7. THIS COURT ORDERS that each of the Receiver and TD, and their respective

affiliates, partners, directors, employees, agents and controlling persons shall have no

liability with respect to any and all losses, claims, damages or liabilities, of any nature or

kind, to any person in connection with or as a result of the Strategic Process, except to the

extent such losses, claims, damages or liabilities result from the gross negligence or

willful misconduct of the Receiver or TD, as applicable, in performing its obligations

under the Strategic Process (as determined by this Court).

8. THIS COURT ORDERS that In connection with the Strategic Process and pursuant to

clause 7(3)(c) of the Personal Information Protection and Electronic Documents Act

(Canada), the Receiver and TD are authorized and permitted to disclose personal

information of identifiable individuals to prospective purchasers or offerors and to their

advisors, but only to the extent desirable or required to negotiate and attempt to complete

one or more transactions (each, a "Transaction"). Each prospective purchaser or offeror

to whom such information is disclosed shall maintain and protect the privacy of such

information and shall limit the use of such information to its evaluation of the

Transaction, and if it does not complete a Transaction, shall: (i) return all such

information to the Receiver or TD, as applicable; (ii) destroy all such information; or (iii)

in the case of such information that is electronically stored, destroy all such information

to the extent it is reasonably practical to do so. The transacting party with respect to any

Property shall be entitled to continue to use the personal information provided to it, and

related to the Property purchased, in a manner which is in all material respects identical

to the prior use of such information by the Company, and shall return all other personal

information to the Receiver or TD, as applicable, or ensure that all other personal

information is destroyed.
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SEALING ORDER

9. THIS COURT ORDERS that the confidential appendices to the First Report be sealed,

kept confidential and not form part of the public record pending further Order of this

Court.

GENERAL

10. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or elsehwere to give

effect to this Order and to assist the Receiver and its agents in carrying out the terms of

this Order. All courts, tribunals, regulatory and administrative bodies are hereby

respectfully requested to make such orders and to provide such assistance to the Receiver,

as an officer of this Court, as may be necessary or desirable to give effect to this Order, to

grant representative status to the Receiver in any foreign proceeding, or to assist the

Receiver and its agents in carrying out the terms of this Order.

1 1. THIS COURT ORDERS that the Reciever be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever

located, for the recognition of this Order and for assistance in carrying out the terms of

this Order.
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Appendix “C”



 

®/The TD logo and other trade-marks are the property of The Toronto-Dominion Bank or wholly-owned subsidiary, in Canada 

and/or other countries. 

 

DATE:  July 24, 2017 

 

TO:  KSV KOFMAN INC. 

 

FROM:  ASHLEY MARTIS 

 

RE:  Memo Regarding Prospective Purchaser 

With respect to our sale process, our marketing materials, bid instructions and the Receiver's form 

of offer were very explicit on what was required of proponents on both the deposit structure and 

materials required in support of the financial strength of a proponent to complete the acquisition of 

the property.  Notwithstanding these instructions, the buyer submitted an offer that was incomplete 

and inconsistent with the bidding instructions (i.e. the offer did not explicitly state a closing date; the 

deposit was not provided with the offer; the deposit proposed represented ~1% of the purchase 

price on acceptance and ~1% on waiving of conditions vs 15% requested with offers; no supporting 

financial information was provided).    

Following receipt and review of the bids, the buyer was contacted and advised that price alone 

would not be the basis of acceptance of an offer from a proponent and that demonstrated financial 

strength, inclusive of providing a 15% deposit with the offer was a critical assessment the Receiver 

would be making when considering bids.  A letter dated May 29
th

, 2017 was sent to the buyer which 

explicitly outlined the requirements for offer resubmission inclusive of a 15% deposit (certified funds 

or wire transfer) as well as supporting information attesting to financial strength to close the 

transaction and experience of completing similar projects in the past 24 months.  The buyer 

resubmitted the offer generally on the same terms as the first offer, save for a shorter conditional 

period (20 days vs 30 business days), a November 30
th

, 2017 closing date and included details on 

past projects and proposed financing structure.   

The buyer was asked again if they would be submitting a certified cheque or making a wire transfer 

for the deposit as other bidders had, to which they advised they would only do so if successful in 

being awarded the property.     

A review was completed of the supporting information which revealed that only three of the five 

transactions referenced the buyer as being the acquirer, with the largest land purchase being 

$6.75M in January 2017 (the others being $1.85M and $2.41M respectively).   In a final effort to 

qualify the buyer, a clarification letter was issued to them on June 6
th

, 2017 advising that in addition 

to the business terms, critical elements in selection of a successful proponent remained 1) 

demonstration of financial strength, 2) proven track record of success in developments of similar 

scale and scope, and 3) offers with limited or no conditionality.  It was also noted that the Receiver 

was not solely focused on price, but rather focused on offers with a high certainty of successful 

closing with a proponent with demonstrated financial strength and track record.  The buyer 

resubmitted on June 7
th
, 2017, again generally on the same terms as previous submissions, save 

for the conditional period which was reduced to 10 days (vs. 20) and the closing date was 

advanced to October 31
st
, 2017 (vs. November 30

th
, 2017).    

No deposit funds were provided nor was any additional supporting information attesting to the 

buyer's financial strength, experience or evidence of committed financing to close the transaction.  

The buyer was advised again that the deposit requirement of 15% of the purchase price was a 

critical component of the bids as well as evidence of a financing commitment, to which they advised 

that the proposed $200,000 deposit is all they had available and that we could "take [the deal] or 

sell it to someone else" and that they did not "have to prove anything if how [sic] we are getting the 

money". 

TD Cornerstone Commercial Realty Inc. 
TD Tower 
66 Wellington Street West, 9th Floor 
Toronto, Ontario   M5K 1A2 
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