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Case Name:

Stelco Inc. (Re)

IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended
AND IN THE MATTER OF a proposed plan of Compromise or
Arrangement with respect to Stelco Inc. and the other
applicants listed in Schedule "A"
AN APPLICATION UNDER the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

[2004] O.J. No. 1257
[2004] O.T.C. 284
48 C.B.R. (4th) 299
129 A.C.W.S. (3d) 1065
2004 CarswellOnt 1211

Court File No. 04-CL-5306

Ontario Superior Court of Justice
Commercial List

Farley J.

Heard: March 5, 2004,
Judgment: March 22, 2004,

(70 paras.)
Creditors and debtors -- Debtors' relief legislation -- Companies' creditors arrangement legislation

-- Setting aside or varying order.

Application by the applicant union to rescind an initial order and dismiss the application of Stelco
Inc for access to the protection and process under the Companies' Creditors Arrangement Act, on
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the basis that Stelco was not a debtor company as it was not insolvent. Stelco filed its application
for protection on January 29, 2004. Experts deposed that Stelco would run out of funding by
November 2004. It did not expect any increase in its credit line with its lenders or to access further
outside funding. Its cash had gone from a positive $209 million to a negative $114 million.

HELD: Application dismissed. The time to determine whether Stelco was insolvent was the date of
filing. Stelco was insolvent at the date of filing as there was a reasonably foreseeable expectation
that there was a looming liquidity condition or crisis that would result in Stelco running out of
"cash" to pay its debts as they generally became due in the future, without the benefit of the stay and
ancillary protection and procedure by court authorization, pursuant to an order. Stelco was therefore
a debtor company as at the date of filing and was entitled to apply for the CCAA initial order.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, ss. 2(1), 43(7), 121(1), 121(2).
Companies' Creditors Arrangement Act, ss. 2, 12.

Winding-Up and Restructuring Act.

Counsel:

Michael E. Barrack, James D. Gage and Geoff R. Hall, for the applicants.

David Jacobs and Michael McCreary, for Locals 1005, 5328 and 8782 of the United Steel Workets
of America.

Ken Rosenberg, Lily Harmer and Rob Centa, for United Steelworkers of America.
Bob Thornton and Kyla Mahar, for Ernst & Young Inc., Monitor of the applicants.
Kevin J. Zych, for the Informal Committee of Stelco Bondholdets.

David R. Byers, for CIT.

Kevin McElcheran, for GE.

Murray Gold and Andrew Hatnay, for Retired Salaried Beneficiaries.

Lewis Gottheil, for CAW Canada and its Local 523.

Virginie Gauthier, for Fleet.

H. Whiteley, for CIBC.

Gail Rubenstein, for FSCO.

Kenneth D. Kraft, for EDS Canada Inc.

1 FARLEY J. (endorsement):-- As argued this motion by Locals 1005, 5328 and 8782 United
Steel Workers of America (collectively "Union") to rescind the initial order and dismiss the
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application of Stelco Inc. ("Stelco") and various of its subsidiaries (collectively "Sub Applicants")
for access to the protection and process of the Companies' Creditors Arrangement Act ("CCAA™)
was that this access should be denied on the basis that Stelco was not a "debtor company" as defined
in s. 2 of the CCAA because it was not insolvent.

2 Allow me to observe that there was a great deal of debate in the materials and submissions as to
the reason(s) that Stelco found itself in with respect to what Michael Locker (indicating he was "an
expert in the area of corporate restructuring and a leading steel industry analyst") swore to at
paragraph 12 of his affidavit was the "current crisis":

12.  Contending with weak operating results and resulting tight cash flow,
management has deliberately chosen not to fund its employee benefits. By
contrast, Dofasco and certain other steel companies have consistently funded
both their employee benefit obligations as well as debt service. If Stelco's
management had chosen to fund pension obligations, presumably with borrowed
money, the current crisis and related restructuring plans would focus on debt
restructuring as opposed to the reduction of employee benefits and related
liabilities. [Emphasis added.]

3 For the purpose of determining whether Stelco is insolvent and therefore could be considered to
be a debtor company, it matters not what the cause or who caused the financial difficulty that Stelco
is in as admitted by Locker on behalf of the Union. The management of a corporation could be
completely incompetent, inadvertently or advertently; the corporation could be in the grip of
ruthless, hard hearted and hard nosed outside financiers; the corporation could be the innocent
victim of uncaring policy of'a level of government; the employees (unionized or non-unionized)
could be completely incompetent, inadvertently or advertently; the relationship of labour and
management could be absolutely poisonous; the corporation could be the victim of unforeseen
events affecting its viability such a as a fire destroying an essential area of its plant and equipment
or of rampaging dumping. One or more or all of these factors (without being exhaustive), whether
or not of varying degree and whether or not in combination of some may well have been the cause
of a corporation's difficulty. The point here is that Stelco's difficulty exists; the only question is
whether Stelco is insolvent within the meaning of that in the "debtor company" definition of the
CCAA. However, I would point out, as I did in closing, that no matter how this motion turns out,
Stelco does have a problem which has to be addressed - addressed within the CCAA process if
Stelco is insolvent or addressed outside that process if Stelco is determined not to be insolvent. The
status quo will lead to ruination of Stelco (and its Sub Applicants) and as a result will very badly
affect its stakeholder, including pensioners, employees (unionized and non-unionized),
management, creditors, suppliers, customers, local and other governments and the local
communities, In such situations, time is a precious commodity; it cannot be wasted; no matter how
much some would like to take time outs, the clock cannot be stopped. The watchwords of the
Commercial List are equally applicable in such circumstances. They are communication,
cooperation and common sense. I appreciate that these cases frequently invoke emotions running



Page 4

high and wild; that is understandable on a human basis but it is the considered, rational approach
which will solve the problem.

4  The time to determine whether a corporation is insolvent for the purpose of it being a "debtor
company" and thus able to make an application to proceed under the CCAA is the date of filing, in
this case January 29, 2004.

5 The Monitor did not file a report as to this question of insolvency as it properly advised that it
wished to take a neutral role. I understand however, that it did provide some assistance in the
preparation of Exhibit C to Hap Steven's affidavit.

6 If determine in this motion that Stelco is not insolvent, then the initial order would be set
aside. See Montreal Trust Co. of Canada v. Timber Lodge Ltd. (1992), 15 C.B.R. (3d) 14
(P.E.LC.A)). The onus is on Stelco as I indicated in my January 29, 2004 endorsement.

7 S.2 of the CCAA defines "debtor company" as:
"debtor company" means any company that:

(a) is bankrupt or insolvent;

(b)  has committed an act of bankruptcy within the meaning of Bankruptcy and
Insolvency Act ["BIA"] or deemed insolvent within the meaning of the
Winding-Up and Restructuring Act, whether or not proceedings in respect
of the company have been taken under either of those Acts;

(c)  has made an authorized assignment against which a receiving order has
been made under the Bankruptcy and Insolvency Act; or

(d) s in the course of being wound-up under the Winding-Up and
Restructuring Act because the company is insolvent.

8 Counsel for the Existing Stelco Lenders and the DIP Lenders posited that Stelco would be able
to qualify under (b) in light of the fact that as of January 29, 2004 whether or not it was entitled to
receive the CCAA protection under (a) as being insolvent, it had ceased to pay its pre-filing debts. I
would merely observe as I did at the time of the hearing that I do not find this argument attractive in
the least. The most that could be said for that is that such game playing would be ill advised and in
my view would not be rewarded by the exercise of judicial discretion to allow such an applicant the
benefit of a CCAA stay and other advantages of the procedure for if it were capriciously done
where there is not reasonable need, then such ought not to be granted. However, I would point out
that if a corporation did capriciously do so, then one might well expect a creditor-initiated
application so as to take control of the process (including likely the ouster of management including
directors who authorized such unnecessary stoppage); in such a case, while the corporation would
not likely be successful in a corporation application, it is likely that a creditor application would
find favour of judicial discretion.
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9  This judicial discretion would be exercised in the same way generally as is the case where s.
43(7) of the BIA comes into play whereby a bankruptcy receiving order which otherwise meets the
test may be refused. See Re Kenwood Hills Development Inc. (1995), 30 C.B.R. (3d) 44 (Ont. Gen.
Div.) where at p. 45 I observed:

The discretion must be exercised judicially based on credible evidence; it should
be used according to common sense and justice and in a manner which does not
result in an injustice: See Re Churchill Forest Industries (Manitoba) Ltd. (1971),
16 C.B.R. (NS) 158 (Man. Q.B.).

10  Anderson J, in Re MGM Electric Co. Ltd. (1982), 42 C.B.R. (N.S.) 29 (Ont. S.C.) at p. 30
declined to grant a bankruptcy receiving order for the eminently good sense reason that it would be
counterproductive: "Having regard for the value of the enterprise and having regard to the evidence
before me, I think it far from clear that a receiving order would confer a benefit on anyone." This
common sense approach to the judicial exercise of discretion may be contrasted by the rather more
puzzling approach in Re TDM Software Systems Inc. (1986), 60 C.B.R. (N.S.) 92 (Ont. S.C.).

11 The Union, supported by the International United Steel Workers of America ("International"),
indicated that if certain of the obligations of Stelco were taken into account in the determination of
insolvency, then a very good number of large Canadian corporations would be able to make an
application under the CCAA. I am of the view that this concern can be addressed as follows. The
test of insolvency is to be determined on its own merits, not on the basis that an otherwise
technically insolvent corporation should not be allowed to apply. However, if a technically
insolvent corporation were to apply and there was no material advantage to the corporation and its
stakeholders (in other words, a pressing need to restructure), then one would expect that the court's
discretion would be judicially exercised against granting CCAA protection and ancillary relief. In
the case of Stelco, it is recognized, as discussed above, that it is in crisis and in need of restructuring
- which restructuring, if it is insolvent, would be best accomplished within a CCAA proceeding.
Further, I am of the view that the track record of CCAA proceedings in this country demonstrates a
healthy respect for the fundamental concerns of interested parties and stakeholders. I have
consistently observed that much more can be achieved by negotiations outside the courtroom where
there is a reasonable exchange of information, views and the exploration of possible solutions and
negotiations held on a without prejudice basis than likely can be achieved by resorting to the legal
combative atmosphere of the courtroom, A mutual problem requires a mutual solution. The basic
interest of the CCAA is to rehabilitate insolvent corporations for the benefit of all stakeholders. To
do this, the cause(s) of the insolvency must be fixed on a long term viable basis so that the
corporation may be turned around. It is not achieved by positional bargaining in a tug of war
between two parties, each trying for a larger slice of a defined size pie; it may be achieved by taking
steps involving shorter term equitable sacrifices and implementing sensible approaches to improve
productivity to ensure that the pie grows sufficiently for the long term to accommodate the
reasonable needs of the parties.
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12 It appears that it is a given that the Sub Applicants are in fact insolvent. The question then is
whether Stelco is insolvent.

13 There was a question as to whether Stelco should be restricted to the material in its application
as presented to the Court on January 29, 2004. I would observe that CCAA proceedings are not in
the nature of the traditional adversarial lawsuit usually found in our courtrooms. It seems to me that
it would be doing a disservice to the interest of the CCAA to artificially keep the Court in the dark
on such a question. Presumably an otherwise deserving "debtor company" would not be allowed
access to a continuing CCAA proceeding that it would be entitled to merely because some potential
evidence were excluded for traditional adversarial technical reasons. I would point out that in such a
case, there would be no prohibition against such a corporation reapplying (with the additional
material) subsequently. In such a case, what would be the advantage for anyone of a "pause" before
being able to proceed under the rehabilitative process under the CCAA. On a practical basis, I
would note that all too often corporations will wait too long before applying, at least this was a
significant problem in the early 1990s. In Re Inducon Development Corp. (1991), 8 C.B.R. (3d) 306
(Ont. Gen. Div.), I observed:

Secondly, CCAA is designed to be remedial; it is not, however, designed to be
preventative. CCAA should not be the last gasp of a dying company; it should be
implemented, if it is to be implemented, at a stage prior to the death throe.

14 It seems to me that the phrase "death throe" could be reasonably replaced with "death spiral". -
In Re Cumberland Trading Inc. (1994), 23 C.B.R. (3d) 225 (Ont. Gen. Div.), I went on to expand on
this at p. 228:

I would also observe that all too frequently debtors wait until virtually the last
moment, the last moment, or in some cases, beyond the last moment before even
beginning to think about reorganizational (and the attendant support that any
successful reorganization requires from the creditors). I noted the lamentable
tendency of debtors to deal with these situations as "last gasp" desperation moves
in Re Inducon Development Corp. (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.).
To deal with matters on this basis minimizes the chances of success, even if
"success" may have been available with earlier spade work.

15 I have not been able to find in the CCAA reported cases any instance where there has been an
objection to a corporation availing itself of the facilities of the CCAA on the basis of whether the
corporation was insolvent. Indeed, as indicated above, the major concern here has been that an
applicant leaves it so late that the timetable of necessary steps may get impossibly compressed. That
is not to say that there have not been objections by parties opposing the application on various other
grounds. Prior to the 1992 amendments, there had to be debentures (plural) issued pursuant to a
trust deed; I recall that in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d)
101; 1 O.R. (3d) 289 (C.A.), the initial application was rejected in the morning because there had
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only been one debenture issued but another one was issued prior to the return to court that
afternoon. This case stands for the general proposition that the CCAA should be given a large and
liberal interpretation. I should note that there was in Enterprise Capital Management Inc. v.
Semi-Tech Corp, (1999), 10 C.B.R. (4th) 133 (Ont. S.C.J.) a determination that in a creditor
application, the corporation was found not to be insolvent, but see below as to BIA test (c) my
views as to the correctness of this decision.

16 In Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen, Div.) I observed at
p. 32:

One of the purposes of the CCAA is to facilitate ongoing operations of a business
where its assets have a greater value as part of an integrated system than
individually. The CCAA facilitates reorganization of a company where the
alternative, sale of the property piecemeal, is likely to yield far less satisfaction to
the creditors.

17 In Re Anvil Range Mining Corp. (2002), 34 C.B.R. (4th) 157 (Ont. C.A.), the court stated to
the same effect:

The second submission is that the plan is contrary to the purposes of the CCAA.
Courts have recognized that the purpose of the CCAA is to enable compromises
to be made for the common benefit of the creditors and the company and to keep
the company alive and out of the hands of liquidators.

18 Encompassed in this is the concept of saving employment if a restructuring will result in a
viable enterprise. See Diemaster Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133
(Ont. Gen. Div.). This concept has been a continuing thread in CCAA cases in this jurisdiction
stretching back for at least the past 15 years, if not before.

19 I would also note that the jurisprudence and practical application of the bankruptcy and
insolvency regime in place in Canada has been constantly evolving. The early jails of what became
Canada were populated to the extent of almost half their capacity by bankrupts. Rehabilitation and a
fresh start for the honest but unfortunate debtor came afterwards. Most recently, the Bankruptcy Act
was revised to the BIA in 1992 to better facilitate the rehabilitative aspect of making a proposal to
creditors. At the same time, the CCAA was amended to eliminate the threshold criterion of there
having to be debentures issued under a trust deed (this concept was embodied in the CCAA upon its
enactment in 1933 with a view that it would only be large companies with public issues of debt
securities which could apply). The size restriction was continued as there was now a threshold
criterion of at least $5 million of claims against the applicant, While this restriction may appear
discriminatory, it does have the practical advantage of taking into account that the costs
(administrative costs including professional fees to the applicant, and indeed to the other parties
who retain professionals) is a significant amount, even when viewed from the perspective of $5
million. These costs would be prohibitive in a smaller situation. Parliament was mindful of the time
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horizons involved in proposals under BIA where the maximum length of a proceeding including a
stay is six months (including all possible extensions) whereas under CCAA, the length is in the
discretion of the court judicially exercised in accordance with the facts and the circumstances of the
case. Certainly sooner is better than later. However, it is fair to observe that virtually all CCAA
cases which proceed go on for over six months and those with complexity frequently exceed a yeat.

20 Restructurings are not now limited in practical terms to corporations merely compromising
their debts with their creditors in a balance sheet exercise. Rather there has been quite an emphasis
recently on operational restructuring as well so that the emerging company will have the benefit of a
long term viable fix, all for the benefit of stakeholders. See Sklar-Pepplar Furniture Corp. v. Bank
of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at p. 314 where Borins J. states:

The proposed plan exemplifies the policy and objectives of the Act as it proposes
a regime for the court-supervised re-organization for the Applicant company
intended to avoid the devastating social and economic effects of a
creditor-initiated termination of its ongoing business operations and enabling the
company to carry on its business in a manner in which it is intended to cause the
least possible harm to the company, its creditors, its employees and former
employees and the communities in which its carries on and carried on its
business operations.

21 The CCAA does not define "insolvent" or "insolvency". Houlden & Morawetz, The 2004
Annotated Bankruptcy and Insolvency Act (Toronto, Carswell, 2003) at p. 1107 (N5) states:

In interpreting "debtor company", reference must be had to the definition of
"insolvent person" in s. 2(1) of the Bankruptcy and Insolvency Act ...

To be able to use the Act, a company must be bankrupt or insolvent: Reference re
Companies' Creditors Arrangement Act (Canada), 16 C.B.R. 1[1934] S.CR.
659, [1934]1 4 D.L.R. 75. The company must, in its application, admit its
insolvency.

22 It appears to have become fairly common practice for applicants and others when reference is
made to insolvency in the context of the CCAA to refer to the definition of "insolvent person” in the
BIA. That definition is as follows:

5. 2(1)

... "insolvent person" means a person who is not bankrupt and who resides,
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carries on business or has property in Canada, and whose liability to creditors
provable as claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they generally
become due,

(b)  who has ceased paying his current obligations in the ordinary course of
business as they generally become due, or

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if
disposed of at a fairly conducted sale under legal process, would not be
sufficient to enable payment of all his obligations, due and accruing due.

23 Stelco acknowledges that it does not meet the test of (b); however, it does assert that it meets
the test of both (a) and (¢). In addition, however, Stelco also indicates that since the CCAA does not
have a reference over to the BIA in relation to the (a) definition of "debtor company" as being a
company that is "(a) bankrupt or insolvent", then this term of "insolvent" should be given the
meaning that the overall context of the CCAA requires, See the modern rule of statutory
interpretation which directs the court to take a contextual and purposive approach to the language of
the provision at issue as illustrated by Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R,
559 at p. 580:

Today there is only one principle or approach, namely the words of an Act are to
be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.

24 I note in particular that the (b), (c) and (d) aspects of the definition of "debtor company" all
refer to other statutes, including the BIA; (a) does not. S. 12 of the CCAA defines "claims" with
reference over to the BIA (and otherwise refers to the BIA and the Winding-Up and Restructuring
Act). It seems to me that there is merit in considering that the test for insolvency under the CCAA
may differ somewhat from that under the BIA, so as to meet the special circumstances of the CCAA
and those corporations which would apply under it. In that respect, I am mindful of the above
discussion regarding the time that is usually and necessarily (in the circumstances) taken in a CCAA
reorganization restructuring which is engaged in coming up with a plan of compromise and
arrangement, The BIA definition would appear to have been historically focused on the question of
bankruptcy - and not reorganization of a corporation under a proposal since before 1992, secured
creditors could not be forced to compromise their claims, so that in practice there were no
reorganizations under the former Bankruptcy Act unless all secured creditors voluntarily agreed to
have their secured claims compromised. The BIA definition then was essentially useful for being a
pre-condition to the "end" situation of a bankruptcy petition or voluntary receiving order where the
upshot would be a realization on the bankrupt's assets (not likely involving the business carried on -
and certainly not by the bankrupt). Insolvency under the BIA is also important as to the Paulian
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action events (eg., fraudulent preferences, settlements) as to the conduct of the debtor prior to the
bankruptcy; similarly as to the question of provincial preference legislation. Reorganization under a
plan or proposal, on the contrary, is with a general objective of the applicant continuing to exist,
albeit that the CCAA may also be used to have an orderly disposition of the assets and undertaking
in whole or in part.

25 It seems to me that given the time and steps involved in a reorganization, and the condition of
insolvency perforce requires an expanded meaning under the CCAA. Query whether the definition
under the BIA is now sufficient in that light for the allowance of sufficient time to carry through
with a realistically viable proposal within the maximum of six months allowed under the BIA? I
think it sufficient to note that there would not be much sense in providing for a rehabilitation
program of restructuring/reorganization under either statute if the entry test was that the applicant
could not apply until a rather late stage of its financial difficulties with the rather automatic result
that in situations of complexity of any material degree, the applicant would not have the financial
resources sufficient to carry through to hopefully a successful end. This would indeed be contrary to
the renewed emphasis of Parliament on "rescues" as exhibited by the 1992 and 1997 amendments to
the CCAA and the BIA.

26  Allow me now to examine whether Stelco has been successful in meeting the onus of
demonstrating with credible evidence on a common sense basis that it is insolvent within the
meaning required by the CCAA in regard to the interpretation of "debtor company" in the context
and within the purpose of that legislation. To a similar effect, see PWA Corp. v. Gemini Group
Automated Distribution Systems Inc. (1993), 103 D.L.R. (4th) 609 (Ont. C.A.), leave to appeal to
S.C.C. dismissed, [1993] S.C.C.A. No. 343, wherein it was determined that the trial judge was
correct in holding that a party was not insolvent and that the statutory definition of insolvency
pursuant to the BIA definition was irrelevant to determine that issue, since the agreement in
question effectively provided its own definition by implication. It seems to me that the CCAA test
of insolvency advocated by Stelco and which I have determined is a proper interpretation is that the
BIA definition of (a), (b) or (c) of insolvent person is acceptable with the caveat that as to (a), a
financially troubled corporation is insolvent if it is reasonably expected to run out of liquidity within
reasonable proximity of time as compared with the time reasonably required to implement a
restructuring, That is, there should be a reasonable cushion, which cushion may be adjusted and
indeed become in effect an encroachment depending upon reasonable access to DIP between
financing. In the present case, Stelco accepts the view of the Union's affiant, Michael Mackey of
Deloitte and Touche that it will otherwise run out of funding by November 2004.

27 On that basis, allow me to determine whether Stelco is insolvent on the basis of (i) what I
would refer to as the CCAA test as described immediately above, (ii) BIA test (a) or (iii) BIA test
(c). In doing so, I will have to take into account the fact that Stephen, albeit a very experienced and
skilled person in the field of restructurings under the CCAA, unfortunately did not appreciate that
the material which was given to him in Exhibit E to his affidavit was modified by the caveats in the
source material that in effect indicated that based on appraisals, the fair value of the real assets
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acquired was in excess of the purchase price for two of the U.S. comparators. Therefore the
evidence as to these comparators is significantly weakened. In addition at Q. 175-177 in his cross
examination, Stephen acknowledged that it was reasonable to assume that a purchaser would "take
over some liabilities, some pension liabilities and OPEB liabilities, for workers who remain with the
plant.” The extent of that assumption was not explored; however, I do note that there was
acknowledgement on the part of the Union that such an assumption would also have a reciprocal
negative effect on the purchase price.

28 The BIA tests are disjunctive so that anyone meeting any of these tests is determined to be
insolvent: see Re Optical Recording Laboratories Inc. (1990), 75 D.L.R. (4th) 747 (Ont. C.A.) at p.
756; Re Viteway Natural Foods Ltd. (1986), 63 C.B.R. (N.S.) 157 (B.C.S.C.) at p. 161. Thus, if I
determine that Stelco is insolvent on any one of these tests, then it would be a "debtor company"
entitled to apply for protection under the CCAA.

29 In my view, the Union's position that Stelco is not insolvent under BIA (a) because it has not
entirely used up its cash and cash facilities (including its credit line), that is, it is not yet as of
January 29, 2004 run out of liquidity conflates inappropriately the (a) test with the (b) test. The
Union's view would render the (a) test necessarily as being redundant. See R. v. Proulx, [2000] 1
S.C.R. 61 at p. 85 for the principle that no legislative provision ought to be interpreted in a manner
which would "render it mere surplusage.” Indeed the plain meaning of the phrase "unable to meet
his obligations as they generally become due" requires a construction of test (a) which permits the
court to take a purposive assessment of a debtor's ability to meet his future obligations. See Re King
Petroleum Ltd. (1978), 29 C.B.R. (N.S.) 76 (Ont. S.C.) where Steele J. stated at p. 80:

With respect to cl. (a), it was argued that at the time the disputed payments were
made the company was able to meet its obligations as they generally became due
because no major debts were in fact due at that time. This was premised on the
fact that the moneys owed to Imperial Oil were not due until 10 days after the
receipt of the statements and that the statements had not then been received. I am
of the opinion that this is not a proper interpretation of cl. (a). Clause (a) speaks
in the present and future tenses and not in the past. I am of the opinion that the
company was an "insolvent person" within the meaning of cl. (a) because by the
very payment-out of the money in question it placed itself in a position that it
was unable to meet its obligations as they would generally become due. In other
words, it had placed itself in a position that it would not be able to pay the
obligations that it knew it had incurred and which it knew would become due in
the immediate future. [Emphasis added.]

30 King was a case involving the question in a bankruptcy scenario of whether there was a
fraudulent preference during a period when the corporation was insolvent., Under those
circumstances, the "immediate future" does not have the same expansive meaning that one would
attribute to a time period in a restructuring forward looking situation.
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31 Stephen at paragraphs 40-49 addressed the restructuring question in general and its
applicability to the Stelco situation. At paragraph 41, he outlined the significant stages as follows:

The process of restructuring under the CCAA entails a number of different
stages, the most significant of which are as follows:

(a) identification of the debtor's stakeholders and their interests;

(b) arranging for a process of meaningful communication;

(¢) dealing with immediate relationship issues arising from a CCAA filing;

(d) sharing information about the issues giving rise to the debtor's need to
restructure;

(e) developing restructuring alternatives; and

(f)  building a consensus around a plan of restructuring.

32 Inote that January 29, 2004 is just 9-10 months away from November 2004. I accept as
correct his conclusion based on his experience (and this is in accord with my own objective
experience in large and complicated CCAA proceedings) that Stelco would have the liquidity
problem within the time horizon indicated. In that regard, I also think it fair to observe that Stelco
realistically cannot expect any increase in its credit line with its lenders or access further outside
funding. To bridge the gap it must rely upon the stay to give it the uplift as to prefiling liabilities
(which the Union misinterpreted as a general turnaround in its cash position without taking into
account this uplift). As well, the Union was of the view that recent price increases would relieve
Stelco's liquidity problems; however, the answers to undertaking in this respect indicated:

With respect to the Business Plan, the average spot market sales price per ton
was $514, and the average contract business sales price per ton was $599. The
Forecast reflects an average spot market sales price per ton of $575, and average
contract business sales price pet ton of $611. The average spot price used in the
forecast considers further announced price increases, recognizing, among other
things, the timing and the extent such increases are expected to become effective.
The benefit of the increase in sales prices from the Business Plan is essentially
offset by the substantial increase in production costs, and in particular in raw
material costs, primarily scrap and coke, as well as higher working capital levels
and a higher loan balance outstanding on the CIT credit facility as of January
2004,

I accept that this is generally a cancel out or wash in all material respects.

33 Inote that $145 million of cash resources had been used from January 1, 2003 to the date of
filing. Use of the credit facility of $350 million had increased from $241 million on November 30,
2003 to $293 million on the date of filing. There must be a reasonable reserve of liquidity to take
into account day to day, week to week or month to month variances and also provide for unforeseen
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circumstances such as the breakdown of a piece of vital equipment which would significantly affect
production until remedied. Trade credit had been contracting as a result of appreciation by suppliers
of Stelco's financial difficulties. The DIP financing of $75 million is only available if Stelco is
under CCAA protection, I also note that a shut down as a result of running out of liquidity would be
complicated in the case of Stelco and that even if conditions turned around more than reasonably
expected, start-up costs would be heavy and quite importantly, there would be a significant erosion
of the customer base (reference should be had to the Slater Hamilton plant in this regard). One does
not liquidate assets which one would not sell in the ordinary course of business to thereby
artificially salvage some liquidity for the purpose of the test: see Re Pacific Mobile Corporation;
Robitaille v. Les Industries 1'Islet Inc. and Banque Canadienne Nationale (1979), 32 C.B.R. (N.S.)
209 (Que. S.C.) at p. 220. As a rough test, I note that Stelco (albeit on a consolidated basis with all
subsidiaries) running significantly behind plan in 2003 from its budget of a profit of $80 million
now to a projected loss of $192 million and cash has gone from a positive $209 million to a
negative $114 million.

34 Locker made the observation at paragraph 8 of his affidavit that:

8. Stelco has performed poorly for the past few years primarily due to an inadequate
business strategy, poor utilization of assets, inefficient operations and generally
weak management leadership and decision-making. This point is best supported
by the fact that Stelco's local competitor, Dofasco, has generated outstanding
results in the same period.

Table 1 to his affidavit would demonstrate that Dofasco has had superior profitability and cashflow
performance than its "neighbour” Stelco. He went on to observe at paragraphs 36-37:

36. Stelco can achieve significant cost reductions through means other than cutting
wages, pensions and benefits for employees and retirees. Stelco could bring its
cost levels down to those of restructured U.,S. mills, with the potential for
lowering them below those of many U.S. mills.

37. Stelco could achieve substantial savings through productivity improvements
within the mechanisms of the current collective agreements. More importantly, a
major portion of this cost reduction could be achieved through constructive
negotiations with the USWA in an out-of-court restructuring that does not require
intervention of the courts through the vehicle of CCAA protection.

I accept his constructive comments that there is room for cost reductions and that there are
substantial savings to be achieved through productivity improvements. However, I do not see
anything detrimental to these discussions and negotiations by having them conducted within the
umbrella of a CCAA proceeding. See my comments above regarding the CCAA in practice.

35 ButIwould observe and I am mystified by Locker's observations at paragraph 12 (quoted
above), that Stelco should have borrowed to fund pension obligations to avoid its current financial
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crisis. This presumes that the borrowed funds would not constitute an obligation to be paid back as
to principal and interest, but rather that it would assume the character of a cost-free "gift".

36 I note that Mackey, without the "laundry list" he indicates at paragraph 17 of his second
affidavit, is unable to determine at paragraph 19 (for himself) whether Stelco was insolvent.
Mackey was unable to avail himself of all available information in light of the Union's refusal to
enter into a confidentiality agreement. He does not closely adhere to the BIA tests as they are
defined. In the face of positive evidence about an applicant's financial position by an experienced-
person with expertise, it is not sufficient to displace this evidence by filing evidence which goes no
further than raising questions: see Anvil, supra at p. 162.

37 The Union referred me to one of my decisions Standard Trustco Ltd. (Trustee of) v. Standard
Trust Co. (1993), 13 O.R. (3d) 7 (Gen. Div.) whete I stated as to the MacGirr affidavit:

The Trustee's cause of action is premised on MacGirt's opinion that STC was
insolvent as at August 3, 1990 and therefore the STC common shares and
promissory note received by Trustco in return for the Injection had no value at
the time the Injection was made. Further, MacGirr ascribed no value to the
opportunity which the Injection gave to Trustco to restore STC and salvage its
thought to be existing $74 million investment. In stating his opinion MacGirr
defined solvency as:

(a) the ability to meet liabilities as they fall due; and
(b) that assets exceed liabilities.

On cross-examination MacGirr testified that in his opinion on either test STC
was insolvent as at August 3, 1990 since as to (a) STC was experiencing then a
negative cash flow and as to (b) the STC financial statements incortectly
reflected values. As far as (a) is concerned, [ would comment that while I concur
with MacGirr that at some time in the long run a company that is expetiencing a
negative cash flow will eventually not be able to meet liabilities as they fall due
but that is not the test (which is a "present exercise"). On that current basis STC
was meeting its liabilities on a timely basis.

38 As will be seen from that expanded quote, MacGirr gave his own definitions of insolvency
which ate not the same as the s. 2 BIA tests (a), (b) and (c) but only a very loose paraphrase of (a)
and (c) and an omission of (b). Nor was I referred to the King or Proulx cases supra. Further, it is
obvious from the context that "sometime in the long run ... eventually" is not a finite time in the
foreseeable future.

39 1 have not given any benefit to the $313-$363 million of improvements referred to in the
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affidavit of William Vaughan at paragraph 115 as those appear to be capital expenditures which will
have to be accommodated within a plan of arrangement or after emergence.

40 It seems to me that if the BIA (a) test is restrictively dealt with (as per my question to Union
counsel as to how far in the future should one look on a prospective basis being answered "24
hours") then Stelco would not be insolvent under that test. However, I am of the view that that
would be unduly restrictive and a proper contextual and purposive interpretation to be given when it
is being used for a restructuring purpose even under BIA would be to see whether there is a
reasonably foreseeable (at the time of filing) expectation that there is a looming liquidity condition
or crisis which will result in the applicant running out of "cash” to pay its debts as they generally
become due in the future without the benefit of the say and ancillary protection and procedure by
court authorization pursuant to an order, I think this is the more appropriate interpretation of BIA
(a) test in the context of a reorganization or "rescue" as opposed to a threshold to bankruptcy
consideration or a fraudulent preferences proceeding. On that basis, I would find Stelco insolvent
from the date of filing. Even if one were not to give the latter interpretation to the BIA (a) test,
clearly for the above reasons and analysis, if one looks at the meaning of "insolvent" within the
context of a CCAA reorganization or rescue solely, then of necessity, the time horizon must be such
that the liquidity crisis would occur in the sense of running out of "cash" but for the grant of the
CCAA order, On that basis Stelco is certainly insolvent given its limited cash resources unused, its
need for a cushion, its rate of cash burn recently experienced and anticipated.

41 What about the BIA (c) test which may be roughly referred to as an assets compared with
obligations test. See New Quebec Reglan Mines Ltd. v. Blok-Andersen, [1993] O.J. No. 727 (Gen.,
Div.) as to fair value and fair market valuation. The Union observed that there was no intention by
Stelco to wind itself up or proceed with a sale of some or all of its assets and undertaking and
therefore some of the liabilities which Stelco and Stephen took into account would not crystallize.
However, as I discussed at the time of the hearing, the (c) test is what one might reasonably call or
describe as an "artificial" or notional/hypothetical test. It presumes certain things which are in fact
not necessarily contemplated to take place or to be involved. In that respect, I appreciate that it may
be difficult to get one's mind around that concept and down the right avenue of that (c) test. See my
views at trial in Olympia & York Developments Ltd. (Trustee of) v. Olympia & York Realty Corp.,
[2001] O.J. No. 3394 (S.C.J.) at paragraphs 13, 21 and 33; affirmed [2003] O.J. No. 5242 (C.A.). At
paragraph 33, I observed in closing:

33 ... They (and their expert witnesses) all had to contend with dealing with
rambling and complicated facts and, in Section 100 BIA, a section which is
difficult to administer when fmv [fair market value] in a notational or
hypothetical market involves ignoring what would often be regarded as self
evidence truths but at the same time appreciating that this notational or
hypothetical market requires that the objects being sold have to have realistic true
to life attributes recognized.
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42  The Court of Appeal stated at paragraphs 24-25 as follows:

24.

25.

Nor are the appellants correct to argue that the trial judge also assumed an
imprudent vendor in arriving at his conclusion about the fair market value of the
OYSF note would have to know that in order to realize value from the note any
purchaser would immediately put OYSF and thus OYDL itself into bankruptcy to
pre-empt a subsequent triggering event in favour of EIB. While this was so, and
the trial judge clearly understood it, the error in this submission is that it seeks to
inject into the analysis factors subjected to the circumstances of OYDL as vendor
and not intrinsic to the value of the OYSF note. The calculation of fair market
value does not permit this but rather must assume an unconstrained vendot.

The Applicants further argue that the trial judge eroded in determining the fair
matket value of the OY'SF note by reference to a transaction which was entirely
speculative because it was never considered by OYDL nor would have it been
since it would have resulted in OYDL's own bankruptcy. I disagree. The
transaction hypothesized by the trial judge was one between a notational, willing,
prudent and informed vendor and purchaser based on factors relevant to the
OYSF note itself rather than the particular circumstances of OYDL as the seller
of the note. This is an entirely appropriate way to determine the fair market value
of the OYSF note.

43  Test (c) deems a person to be insolvent if "the aggregate of [its] property is not, at a fair
valuation, sufficient, or of disposed at a fairly conducted sale under legal process would not be
sufficient to enable payment of all [its] obligations, due and accruing due." The origins of this
legislative test appeat to be the decision of Spragge V-C in Davidson v. Douglas (1868), 15 Gr. 347
at p. 351 whete he stated with respect to the solvency or insolvency of a debtor, the proper course

is:

to see and examine whether all his property, real and personal, be sufficient if
presently realized for the payment of his debts, and in this view we must estimate
his land, as well as his chattel property, not at what his neighbours or others may
consider to be its value, but at what it would bring in the market at a forced sale,
or a sale where the seller cannot await his opportunities, but must sell.

44 In Clarkson v. Sterling (1887), 14 O.R. 460 (Div. Ct.) at p. 463, Rose J. indicted that the sale
must be fair and reasonable, but that the determination of fairness and reasonableness would depend
on the facts of each case.

45 The Union essentially relied on garnishment cases. Because of the provisions relating as to
which debts may or may not be garnished, these authorities are of somewhat limited value when
dealing with the test (c) question. However I would refer to one of the Union's cases Bank of

Montreal v. LM. Krisp Foods Ltd., [1996] S.J. No. 655 (C.A.) where it is stated at paragraph 11:
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"11. Few phrases have been as problematic to define as "debt due or accruing due".
The Shorter Oxford English Dictionary, 3rd ed. defines "accruing" as "arising in
due course", but an examination of English and Canadian authority reveals that
not all debts "arising in due course" are permitted to be garnisheed. (See
Professor Dunlop's extensive research for his British Columbia Law Reform
Commission's Report on Attachment of Debts Act, 1978 at 17 to 29 and is text
Creditor-Debtor Law in Canada, 2nd ed. at 374 to 385.)

46 In Barsiv. Farcas, [1924] 1 D.L.R. 1154 (Sask. C.A.), Lamont J.A. was cited for his statement
atp. 522 of Webb v. Stanton (1883), 11 Q.B.D. 518 that: "an accruing debt, therefore, is a debt not
yet actually payable, but a debt which is represented by an existing obligation."

47  Saunders J. noted in 633746 Ont, Inc, (Trustee of) v. Salvati (1990), 79 C.B.R. (N.S.) 72 (Ont.
S.C.) at p. 81 that a sale out of the ordinary course of business would have an adverse effect on that

actually realized.

48 There was no suggestion by any of the parties that any of the assets and undertaking would
have any enhanced value from that shown on the financial statements prepared according to GAAP.

49 In King, supra at p. 81 Steele J, observed:

To consider the question of insolvency under cl. (c) I must look to the aggregate
property of the company and come to a conclusion as to whether or not it would
be sufficient to enable payment of all obligations due and accruing due. There are
two tests to be applied: First, its fair value and, secondly, its value if disposed of
at a fairly conducted sale under legal process. The balance sheet is a starting
point, but the evidence relating to the fair value of the assets and what they might
realize if disposed of at a fairly conducted sale under legal process must be
reviewed in interpreting it. In this case, I find no difficulty in accepting the
obligations shown as liabilities because they are known. I have more difficulty
with respect to the assets.

50 To my view the preferable interpretation to be given to "sufficient to enable payment of all his
obligations, due and accruing due" is to be determined in the context of this test as a whole. What is
being put up to satisfy those obligations is the debtor's assets and undertaking in total; in other
words, the debtor in essence is taken as having sold everything. There would be no residual assets
and undertaking to pay off any obligations which would not be encompassed by the phrase "all of
his obligations, due and accruing due". Surely, there cannot be "orphan" obligations which are left
hanging unsatisfied. It sesems to me that the intention of "due and accruing due" was to cover off all
obligations of whatever nature or kind and leave nothing in limbo.

51 S.121(1) and (2) of the BIA, which are incorporated by reference in s. 12 of the CCAA,
provide in respect to provable claims:
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S. 121(1) All debts and liabilities, present or future, to which the bankrupt is
subject on the day on which the bankrupt becomes bankrupt or to which bankrupt
may become subject before the bankrupt's discharge by reason of any obligation
incurred before the day on which the bankrupt becomes bankrupt shall be
deemed to be claims provable in proceedings under this Act.

(2)  The determination whether a contingent or unliquidated claim is a provable claim
and the valuation of such claim shall be made in accordance with s. 135.

52 Houlden and Morawetz 2004 Annotated, supra at p. 537 (G28(3)) indicates:

The word "liability" is a very broad one. It includes all obligations to which the
bankrupt is subject on the day on which he becomes bankrupt except for
contingent and unliquidated claims which are dealt with in s. 121(2). However
contingent and unliquidated claims would be encompassed by the term
"obligations".

53 In Garden v. Newton (1916), 29 D.L.R. 276 (Man. K.B.), Mathers C.J.K.B. observed at p. 281
that "contingent claim, that is, a claim which may or may not ripen into a debt, according as some
future event does or does not happen." See In Re A Debtor (No. 64 of 1992), [1993] 1 W.L.R. 264
(Ch. D) at p. 268 for the definition of a "liquidated sum" which is an amount which can be readily
ascertained and hence by corollary an "unliquidated claim" would be one which is not easily
ascertained, but will have to be valued. In Re Leo Gagnier (1950), 30 C.B.R. 74 (Ont. S.C.), there
appears to be a conflation of not only the (a) test with the (¢) test, but also the invocation of the
judicial discretion not to grant the receiving order pursuant to a bankruptcy petition,
notwithstanding that "[the judge was] unable to find the debtor is bankrupt". The debtor was able to
survive the (a) test as he had the practice (accepted by all his suppliers) of providing them with post
dated cheques. The (c) test was not a problem since the judge found that his assets should be valued
at considerably more than his obligations. However, this case does illustrate that the application of
the tests present some difficulties. These difficulties are magnified when one is dealing with
something more significantly complex and a great deal larger than a haberdashery store - in the case
before us, a giant corporation in which, amongst other things, is engaged in a very competitive
history including competition from foreign sources which have recently restructured into more cost
efficient structures, having shed certain of their obligations. As well, that is without taking into
account that a sale would entail significant transaction costs. Even of greater significance would be
the severance and termination payments to employees not continued by the new purchaser. Lastly, it
was recognized by everyone at the hearing that Stelco's plants, especially the Hamilton-Hilton
works, have extremely high environmental liabilities lurking in the woodwork. Stephen observed
that these obligations would be substantial, although not quantified.

54 Itis true that there are no appraisals of the plant and equipment nor of the assets and
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undertaking of Stelco. Given the circumstances of this case and the complexities of the market, one
may realistically question whether or not the appraisals would be all that helpful or accurate.

55 1would further observe that in the notional or hypothetical exercise of a sale, then all the
obligations which would be triggered by such sale would have to be taken into account,

56 All liabilities, contingent or unliquidated would have to be taken into account. See King, supra
p. 81; Salvati, supra pp. 80-1; Maybank Foods Inc. (Trustee of) v. Proviseuers Maritimes Ltd.
(1989), 45 B.L.R. 14 (N.S.S.C.) at p. 29; Re Challmie (1976), 22 C.B.R. (N.S.) 78 (B.C.S.C.) at pp.
81-2. In Challmie the debtor ought to have known that his guarantee was very much exposed given
the perilous state of his company whose liabilities he had guaranteed. It is interesting to note what
was stated in Maybank, even if it is rather patently obvious, Tidman J. said in respect of the branch
of the company at p. 29:

Mr, MacAdam argues also that the $4.8 million employees' severance obligation
was not a liability on January 20, 1986. The Bankruptcy Act includes as
obligations both those due and accruing due. Although the employees' severance
obligation was not due and payable on January 20, 1986 it was an obligation
"accruing due". The Toronto facility had experienced severe financial difficulties
for some time; in fact, it was the major, if not the sole cause, of Maybank's
financial difficulties. I believe it is reasonable to conclude that a reasonably
astute perspective buyer of the company has a going concern would have
considered that obligation on January 20, 1986 and that it would have
substantially reduced the price offered by that perspective buyer. Therefore that
obligation must be considered as an obligation of the company on January 20,
1986.

57 With the greatest of respect for my colleague, I disagree with the conclusion of Ground J. in
Enterprise Capital, supra as to the approach to be taken to "due and accruing due" when he observed
at pp. 139-140:

It therefore becomes necessary to determine whether the principle amount of the
Notes constitutes an obligation "due or accruing due" as of the date of this
application.

There is a paucity of helpful authority on the meaning of "accruing due" for
purposes of a definition of insolvency, Historically, in 1933, in P, Lyall & Sons
Construction Co. v. Baker, [1933] O.R. 286 (Ont. C.A.), the Ontario Court of
Appeal, in determining a question of set-off under the Dominion Winding-Up
Act had to determine whether the amount claimed as set-off was a debt due or
accruing due to the company in liquidation for purposes of that Act. Marsten J. at
pp. 292-293 quoted from Moss J.A. in Mail Printing Co. v. Clarkson (1898), 25
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O.AR.1(Ont.C.A)atp. 8:

A debt is defined to be a sum of money which is certainly, and at all event,
payable without regard to the fact whether it be payable now or at a future
time. And an accruing debt is a debt not yet actually payable, but a debt
which is represented by an existing obligation: Per Lindley L.J. in Webb v.
Stenton (1883), 11 Q.D.D. at p. 529.

Whatever relevance such definition may have had for purposes of dealing with
claims by and against companies in liquidation under the old winding-up
legislation, it is apparent to me that it should not be applied to definitions of
insolvency. To include every debt payable at some future date in "accruing due"
for the purposes of insolvency tests would render numerous corporations, with
long term debt due over a period of years in the future and anticipated to be paid
out of future income, "insolvent" for the purposes of the BIA and therefore the
CCAA. For the same reason, I do not accept the statement quoted in the
Enterprise factum from the decision of the Bankruptcy Court for the Southern
District of New York in Centennial Textiles Inc., Re 220 B.R. 165
(U.S.N.Y.D.C. 1998) that "if the present saleable value of assets are less than the
amount required to pay existing debt as they mature, the debtor is insolvent”. In
my view, the obligations, which are to be measured against the fair valuation of a
company's property as being obligations due and accruing due, must be limited to
obligations currently payable or properly chargeable to the accounting period
during which the test is being applied as, for example, a sinking fund payment
due within the current year. Black's Law Dictionary defines "accrued liability" as
"an obligation or debt which is properly chargeable in a given accounting period,
but which is not yet paid or payable". The principal amount of the Notes is
neither due nor accruing due in this sense.

58 There appears to be some confusion in this analysis as to "debts" and "obligations", the latter
being much broader than debts. Please see above as to my views concerning the floodgates
argument under the BIA and CCAA being addressed by judicially exercised discretion even if
"otherwise warranted" applications were made. I pause to note that an insolvency test under general
corporate litigation need not be and likely is not identical, or indeed similar to that under these
insolvency statutes. As well, it is curious to note that the cut off date is the end of the current fiscal
petiod which could have radically different results if there were a calendar fiscal year and the
application was variously made in the first week of January, mid-summer or the last day of
December. Lastly, see above and below as to my views concerning the proper interpretation of this
question of "accruing due".
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59 It seems to me that the phrase "accruing due" has been interpreted by the courts as broadly
identifying obligations that will "become due". See Viteway below at pp. 163-4 - at least at some
point in the future. Again, I would refer to my conclusion above that every obligation of the
corporation in the hypothetical or notional sale must be treated as "accruing due" to avoid orphan
obligations. In that context, it matters not that a wind-up pension liability may be discharged over
15 years; in a test (¢) situation, it is crystallized on the date of the test. See Optical, supra at pp.
756-7; Re Viteway Natural Foods Ltd, (1986), 63 C.B.R. (N.S.) 157 (B.C.S.C.) at pp. 164-63-4; Re
Consolidated Seed Exports Ltd. (1986), 62 C.B.R. (N.S.) 156 (B.C.S.C.) at p. 163. In Consolidated
Seed, Spencer J. at pp. 162-3 stated:

In my opinion, a futures broker is not in that special position. The third definition
of "insolvency" may apply to a futures trader at any time even though he has
open long positions in the market, Even though Consolidated's long positions
were not required to be closed on 10th December, the chance that they might
show a profit by March 1981 or even on the following day and thus wipe out
Consolidated's cash deficit cannot save it from a condition of insolvency on that
day. The circumstances fit precisely within the third definition; if all
Consolidated's assets had been sold on that day at a fair value, the proceeds
would not have covered its obligations due and accruing due, including its
obligations to pay in March 1981 for its long positions in rapeseed. The market
prices from day to day establish a fair valuation, ...

The contract to buy grain at a fixed price at a future time imposes a present
obligation upon a trader taking a long position in the futures market to take
delivery in exchange for payment at that future time. It is true that in the practice
of the market, that obligation is nearly always washed out by buying an offsetting
short contract, but until that is done the obligation stands, The trader does not
know who will eventually be on the opposite side of his transaction if it is not
offset but all transactions are treated as if the clearing house is on the other side.
It is a present obligation due at a future time. It is therefore an obligation
accruing due within the meaning of the third definition of "insolvency".

60 The possibility of an expectancy of future profits or a change in the market is not sufficient;
Consolidated Seed at p. 162 emphasizes that the test is to be done on that day, the day of filing in
the case of an application for reorganization.

61 1 see no objection to using Exhibit C to Stephen's affidavit as an aid to review the balance
sheet approach to test (c). While Stephen may not have known who prepared Exhibit C, he
addressed each of its components in the text of his affidavit and as such he could have mechanically
prepared the exhibit himself. He was comfortable with and agreed with each of its components.
Stelco's factum at paragraphs 70-1 submits as follows:
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70. In Exhibit C to his Affidavit, Mr. Stephen addresses a variety of adjustments to
the Shareholdet's Equity of Stelco necessary to reflect the values of assets and
liabilities as would be required to determine whether Stelco met the test of
insolvency under Clause C. In cross examination of both Mr. Vaughan and Mr.
Stephen only one of these adjustments was challenged - the "Possible Reductions
in Capital Assets."

71.  The basis of the challenge was that the comparative sales analysis was flawed. In
the submission of Stelco, none of these challenges has any merit. Even if the
entire adjustment relating to the value in capital assets is ignored, the remaining
adjustments leave Stelco with assets worth over $600 million less than the value
of its obligations due and accruing due. This fundamental fact is not challenged.

62 Stelco went on at paragraphs 74-5 of its factum to submit:

74.  The values relied upon by Mr. Stephen if anything, understate the extent of
Stelco's insolvency. As Mr. Stephen has stated, and no one has challenged by
affidavit evidence or on cross examination, in a fairly conducted sale under legal
process, the value of Stelco's working capital and other assets would be further
impaired by: (i) increased environmental liabilities not reflected on the financial
statements, (ii) increased pension deficiencies that would be generated on a wind
up of the pension plans, (iii) severance and termination claims and (iv)
substantial liquidation costs that would be incurred in connection with such a
sale.

75.  No one on behalf of the USWA has presented any evidence that the capital assets
of Stelco are in excess of book value on a stand alone basis. Certainly no one has
suggested that these assets would be in excess of book value if the related
environmental legacy costs and collective agreements could not be separated
from the assets.

63 Before turning to that exercise, I would also observe that test (c) is also disjunctive. There is
an insolvency condition if the total obligation of the debtor exceed either (i) a fair valuation of its
assets or (ii) the proceeds of a sale fairly conducted under legal process of its assets.

64 As discussed above and confirmed by Stephen, if there were a sale under legal process, then it
would be unlikely, especially in this circumstance that values would be enhanced; in all probability
they would be depressed from book value. Stephen took the balance sheet GAAP calculated figure
of equity at November 30, 2003 as $804.2 million. From that, he deducted the loss for December
2003 - January 2004 of $17 million to arrive at an equity position of $787.2 million as at the date of
filing.

65 From that, he deducted, reasonably in my view, those "booked" assets that would have no
value in a test (c) sale namely: (a) $294 million of future income tax recourse which would need
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taxable income in the future to realize; (b) $57 million for a write-off of the Platemill which is
presently hot idled (while Locker observed that it would not be prohibitive in cost to restart
production, I note that neither Stephen nor Vaughan were cross examined as to the decision not to
do s0); and (¢) the capitalized deferred debt issue expense of $3.2 million which is being written off
over time and therefore, truly is a "nothing". This totals $354.2 million so that the excess of value
over liabilities before reflecting obligations not included in the financials directly, but which are,
substantiated as to category in the notes would be $433 million.

66 On a windup basis, there would be a pension deficiency of $1,252 million; however, Stephen
conservatively in my view looked at the Mercer actuary calculations on the basis of a going concern
finding deficiency of $656 million. If the $1,252 million windup figure had been taken, then the
picture would have been even bleaker than it is as Stephen has calculated it for test (c) purposes. In
addition, there are deferred pension costs of $198.7 million which under GAAP accounting
calculations is allowed so as to defer recognition of past bad investment experience, but this has no
realizable value. Then there is the question of Employee Future Benefits. These have been
calculated as at December 31, 2003 by the Mercer actuary as $909.3 million but only $684 million
has been accrued and booked on the financial statements so that there has to be an increased
provision of $225.3 million. These off balance sheet adjustments total $1,080 million.

67 Taking that last adjustment into account would result in a negative equity of ($433 million
minus $1,080 million) or negative $647 million. On that basis without taking into account possible
reductions in capital assets as dealt with in the somewhat flawed Exhibit E nor environmental and
other costs discussed above, Stelco is insolvent according to the test (c). With respect to Exhibit E, I
have not relied on it in any way, but it is entirely likely that a properly calculated Exhibit E would
provide comparators (also being sold in the U.S. under legal process in a fairly conducted process)
which tend to require a further downward adjustment. Based on test (c), Stelco is significantly, not
marginally, under water.

68 Inreaching my conclusion as to the negative equity (and I find that Stephen approached that
exercise fairly and constructively), please note my comments above regarding the possible
assumption of pension obligations by the purchaser being offset by a reduction of the purchase
price. The 35% adjustment advocated as to pension and employee benefits in this regard is
speculation by the Union. Secondly, the Union emphasized cash flow as being important in
evaluation, but it must be remembered that Stelco has been negative cash flow for some time which
would make that analysis unreliable and to the detriment of the Union's position. The Union treated
the $773 million estimated contribution to the shortfall in the pension deficiency by the Pension
Benefits Guarantee Fund as eliminating that as a Stelco obligation. That is not the case however as
that Fund would be subrogated to the claims of the employees in that respect with a result that
Stelco would remain liable for that $773 million. Lastly, the Union indicated that there should be a
$155 million adjustment as to the negative equity in Sub Applicants when calculating Stelco's
equity. While Stephen at Q. 181-2 acknowledged that there was no adjustment for that, I agree with
him that there ought not to be since Stelco was being examined (and the calculations were based) on
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an unconsolidated basis, not on a consolidated basis.

69 In the end result, I have concluded on the balance of probabilities that Stelco is insolvent and
therefore it is a "debtor company" as at the date of filing and entitled to apply for the CCAA initial
order. My conclusion is that (i) BIA test (c) strongly shows Stelco is insolvent; (ii) BIA test (a)
demonstrates, to a less certain but sufficient basis, an insolvency and (iii) the "new" CCAA test
again strongly supports the conclusion of insolvency. I am further of the opinion that I properly
exercised my discretion in granting Stelco and the Sub Applicants the initial order on January 29,
2004 and I would confirm that as of the present date with effect on the date of filing. The Union's
motion is therefore dismissed.

70 1 appreciate that all the employees (union and non-union alike) and the Union and the
International have a justifiable pride in their work and their workplace - and a human concern about
what the future holds for them. The pensioners ate in the same position. Their respective positions
can only be improved by engaging in discussion, an exchange of views and information reasonably
advanced and conscientiously listened to and digested, leading to mutual problem solving, ideas and
negotiations. Negative attitudes can only lead to the detriment to all stakeholders. Unfortunately
there has been some finger pointing on various sides; that should be put behind everyone so that
patticipants in this process can concentrate on the future and not inappropriately dwell on the past. I
understand that there have been some discussions and interchange over the past two weeks since the
hearing and that is a positive start.

FARLEY J.

cple/mnc/qw/qlgkw/qlkjg
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arbitration would generate more than enough to pay creditors in full and there was no suggestion
success was not likely -- Debtor's plan to remain in possession of assets, directors' and officers’
indemnity and administration charge and ability to pursue interim financing reasonable and
non-prejudicial -- Noteholders' plan to cancel all existing shares premature and did not balance all
parties' interests.

Competing CCAA applications by the debtor and Noteholders. Both applications were filed the day
before the notes held by the Noteholders became due. The debtor's principal asset was the right to
develop a gold project in Venezuela, it had been stopped by a state-owned corporation and was
currently pursuing arbitration. The debtor had a numbet of liabilities, the most significant of which
was the unsecured notes. Success at arbitration would allow the debtor to pay creditors in full. The
debtor was seeking authority to file a plan or arrangement and compromise, an order allowing it to
remain in possession of its assets, directors' and officers' indemnity and administration charge and
authority to pursue interim financing or rearrangement. The Noteholders were critical of the debtor's
actions and sought an order requiring the debtor to issue new shares and cancel existing shares, raise
equity to pay debts and give priority to Noteholders for new shares. The Noteholders' plan would
immediately cancel the current equity holders' interest.

HELD: Debtot's application allowed; Noteholders' application dismissed. Cancelling existing shares
was premature. The value of gold in the project was staggering and the debtor was seeking $3.8
billion at arbitration. There was no suggestion the debtor would not succeed and success would give
it more than enough to repay all creditors. The Noteholders' plan did not fairly balance the interests
of all parties. The debtor's plan was balanced and reasonable and did not prejudice creditors'
interests.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, 1985, ¢. C-36,

Counsel:

Markus Koehnen, Andrew J.F. Kent and Jeffrey Levine, for the Applicant.

Richard Swan, S. Richard Orzy and Emrys Davis, for Computershare Trust Company of Canada.
Alex L. MacFarlane, for Tenor Capital Management.

David R. Byers, for Ernst & Young Inc. as proposed Monitor.
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1 F.J.C.NEWBOULD J.:-- This is a contest between two competing CCAA applications. One is
proposed by the debtor Crystallex International Corporation ("Crystallex") and one is proposed by
Crystallex's principal creditor, the noteholders under a 2004 Trust indenture (the "Noteholders")
who are represented by the trustee Computershare Trust Company of Canada. Both Crystallex and
the Noteholders agree that a CCAA application is appropriate. They disagree over which
application should proceed.

2 This is not the first contest between Crystallex and the Noteholders. On two previous occasions
the Noteholders applied for a declaration that there had been a "Project Change of Control" within
the meaning of the trust indenture which, if it were the case, would have required Crystallex to
purchase the notes of the Noteholders before their maturity at 102% of par value plus accrued
interest. Both applications were dismissed.

3 Both CCAA applications were filed on December 22, 2011, the day before the notes held by the
Noteholders became due. I heard argument on December 23, 2011 and on that day made an Initial
Order in the application brought by Crystallex and dismissed the application by the Noteholders,
with reasons to follow. These are my reasons.

Business of Crystallex

4  The business of Crystallex and its difficulties in Venezuela are referred to in some detail in the
two prior decisions dismissing the Noteholders' applications. It is not necessary to review here all of
those details, A few will suffice.

5 The principal asset of Crystallex is its right to develop the Las Cristina gold project in
Venezuela. Las Cristinas is one of the largest undeveloped gold deposits in the world containing
indicated gold resources of approximately 20.76 million ounces.

6 Crystallex obtained the right to mine the Las Cristinas project in September 2002 through a
Mining Operation Contract (the "MOC") with the Corporacion Venezolana de Guayana (the
"CVG"), a state-owned Venezuelan corporation. Crystallex's position is that it complied with all of
its obligations under the MOC and that neither the CVG nor the Government of Venezuela raised
any material concerns about lack of compliance. The CVG confirmed on several occasions that the
MOC was in good standing and that Crystallex was in compliance with i,

7  On February 3, 2011, CVG purported to "unilaterally rescind" the MOC. CVG rationalized its
termination of the contract for reasons of "expediency and convenience" and because Crystallex had
allegedly "ceased activities for over a year" on the project. Crystallex's position is that it did not
cease activities. It was maintaining the mining site in a shovel-ready state and was awaiting receipt
of an environmental permit which the Ministry of Environment advised would be issued, and for
which the Ministry sent Crystallex a bill that Crystallex paid.

8 On February 16, 2011 Crystallex filed a Request for Arbitration with the International Centre
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for the Settlement of Investment Disputes ("ICSID") against Venezuela pursuant to a Bilateral
Investment Treaty between Canada and Venezuela, ICSID is a mechanism through which private
investors can seek legal redress against a foreign government for conduct that might be otherwise
immune from suit.

9 In the arbitration, Crystallex claims restitution of the MOC, issuance of the environmental
permit and compensation for interim losses. In the alternative, Crystallex seeks compensation of
$3.8 billion for the value of its investment.

Crystallex's liquidity crisis

10  Crystallex has a number of liabilities, the most of significant of which is liability of
approximately $100 million in senior unsecured notes that were issued pursuant to a Trust Indenture
dated December 23, 2004. The notes fell due on December 23, 2011. In addition, Crystallex has
other liabilities of approximately Cdn. $1.2 million and approximately US $8 million.

11  The principal asset of Crystallex is its arbitration claim of US$3.8 billion against Venezuela.
In addition, Crystallex has mining equipment with a book value of approximately $10.1 million and
cash of approximately $2 million.

12 Because of Veneczuela's refusal to allow Crystallex to exploit Las Cristinas, Crystallex did not
have the funds to pay out the 2004 notes on December 23, 2011. It is Crystallex's belief that a
settlement of the arbitration claim or recovery on an arbitration award will result in Crystallex
receiving cash far in excess of what is required to pay all of its creditors in full.

Crystallex application

13 The Crystallex application seeks the authority to file a plan of compromise and arrangement,
an order that it remain in possession of its assets with the authority to continue to pursue the
arbitration against Venezuela and continue to retain all of the various experts necessary for that
purpose. It seeks a directors' and officers' indemnity and charge not exceeding $10 million to the
extent that they do not have directors' and officers' insurance, which insurance may not be
subrogated, and an administration charge of $3 million to cover the expenses of the Monitor,
Crystallex and their solicitors.

14 Crystallex also seeks authority to pursue all avenues of interim financing or a refinancing of
its business and to conduct an auction to raise interim or DIP financing pursuant to procedures
approved by the Monitor, Crystallex has already received expressions of interest in DIP financing
and an unsolicited offer of DIP financing from Tenor Capital Management. However the board of
directors of Crystallex was not comfortable accepting the terms of the proposed DIP without a
broader canvas of the market to determine if there were more favourable terms available.

Noteholders' application
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15  The affidavit of Mr, Mattoni filed on behalf of the Noteholders is critical of the actions of
Crystallex taken since at least the time that litigation between the two parties commenced in
December 2008. It states that the Noteholders instructing Computershare hold approximately 77%
of the outstanding notes and have made it clear that they will never support a restructuring that does
not repay them in full immediately or which keeps the current management and board in a position
of control going forward.

16 The Noteholders propose a Plan of Compromise and Reorganization to be authorized in the
Initial Order, which contemplates:

(a) New common shares will be issued by Crystallex and all existing shares
will be cancelled without any repayment of capital or other compensation.

(b)  The Plan will involve a structured process by which there will be an
attempt to raise sufficient new equity funds to repay all of the creditors in
full.

(¢) The existing shareholders will be entitled first to subscribe for the new
common shares. Any new common shares not taken by the existing
shareholders may be subscribed for by new investors.

(d) If the new common share offering is not fully subscribed for, then it will
not proceed and the claims of creditors will be satisfied through a pro rata
conversion of those claims to equity, such that all existing debt holders
would become the equity holders and Crystallex would be debt-free.

17 The Plan contemplates a meeting of creditors to vote on the plan of arrangement and
reorganization after a claims bar process has taken place.

18  The Initial Order proposed by the Noteholders provides that Crystallex shall carry on only
such operations as are necessary to facilitate and implement the Plan and may continue to retain
employees, consultants etc. to the extent necessary to facilitate and implement the Plan. It contains
no ability of Crystallex to pursue the arbitration or to seek DIP or permanent refinancing.

19 In short, if the CCAA application of the Noteholders succeeds, it will mean that the interests
of the current equity holders will be immediately cancelled.

Analysis

20 The CCAA is intended to provide a structured environment for negotiation of compromises
between a debtor company and its creditors for the benefit of both. Where a debtor company
realistically plans to continue operating or to otherwise deal with its assets but it requires the
protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. See Re
Lehndorff General Partner Ltd., (1993), 17 C.B.R. (3d) 24, per Farley J. The benefit to a debtor
company could, depending upon the circumstances, mean a benefit to its shareholders.
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21 Itis clear that the CCAA serves the interests of a broad constituency of investors, creditors
and employees. See Hong Kong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d)
311 (B.C.C.A.). See also Janis P. Sarra, Rescue! The Companies' Creditors Arrangement Act
(Thomson Carswell) at p.60. Thus it is appropriate at this stage to consider the interests of the
shareholders of Crystallex.

22 Inmy view, to cancel the shares of the existing shareholders at this stage is premature. The
value of the gold at Las Cristinas is staggering. Las Cristinas contains at least 20,000,000 ounces of
gold. At today's gold prices, the gold has increased in value by approximately $20 billion since
Crystallex acquited its rights under the MOU. Crystallex's damage claim is for $3.8 billion.

23  No one can be sanguine about the outcome of the arbitration. The noteholders, however, have
not argued that the arbitration will not succeed, which is not surprising, because if their Plan is
accepted, they may well end up owning Crystallex and pursuing the arbitration for their own gain.
Mr. Swan stated in argument that the Noteholders do not intend to stand in the way of the
arbitration claim. I dealt with the issue of CVG having grounds to rescind the CVG contract in my
reasons of September 29, 2011 on the second attempt by the Noteholders to obtain a declaration that
there had been a "Project Change of Control" and stated that while the issue of whether CVG
breached its contractual provisions purporting to rescind the CVG contract is a matter for the
arbitration, the noteholders had not established that CVG had grounds to rescind the CVG contract.
There is no new evidence before me to suggest otherwise.

24  Crystallex has spent over $500 million on the project. In the event that Crystallex only
recovered that amount, without interest and without any compensation for the loss of the ability to
develop the project, Crystallex would still have more than enough to pay all of its debts and have
substantial value left over for its shareholders.

25 There is evidence that Venezuela has a history of settling arbitrations and examples of
substantial sums being paid are included in the record, including offering Exxon a settlement of $1
billion in December 2011 arising from the nationalization of certain assets.! At a procedural
meeting on December 1, 2011, the arbitration tribunal in the claim by Crystallex against Venezuela
established Washington D.C. as the seat of the arbitration proceeding and established a timetable for
the arbitration which requites Crystallex to submit its witness statements, supporting documents and
written argument in February 2012. The hearing of the arbitration is scheduled for November 2013.

26 Inmy view, what the Noteholders propose at this stage, including the cancellation of the
common shares held by the shareholders of Crystallex, is not a fair balancing of the interests of all
stakeholders. To say that they will never vote in favour of any plan unless they are paid out
immediately ot the current management and board of Crystallex is removed is not reflective of the
purposes of the CCAA at this stage.

27 The application of Crystallex and the terms of its Initial Order are not prejudicial to the
Jegitimate interests of the Noteholders. The Noteholders are entitled to submit any proposal they
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wish to the board of Crystallex who will be obliged to consider it along with any other proposals
obtained. The board of directors of Crystallex has a continuing duty to balance stakeholder interests.
If the Crystallex board does not choose their proposal, the Noteholders would have their remedies,
if appropriate, in the CCAA process. What the Noteholders have sought in their CCAA application
is to effectively prevent Crystallex from taking steps under the CCAA to attempt to obtain a
resolution for all stakeholders without the benefit of seeing what Crystallex may be able to achieve.
It cannot be said at this stage that the efforts of Crystallex are doomed to fail.

28 The Noteholders contend that their Plan is reasonable as it permits investors to invest in new
shares of Crystallex and gives Crystallex the ability to determine if the market thinks that the
arbitration claim is worth at least $100 million, the amount required by the Noteholders' Plan to
permit the issuance of the new shares. There is no evidence, however, that the attempt to raise funds
in a tight timetable as set out in the Noteholders' Plan by means of issuance of new common shares
is the best or the only possible means of raising money, or a true test of the market's view of the
value of the arbitration claim, and for a court at this stage to require that to be done would in my
view be impermissibly usurping the power of the board of directors of Crystallex in its restructuring
efforts. See Re Stelco [2005] O.J. No. 4733 (C.A.) at para. 26.

29 In the circumstances, I am not prepared to act on the Noteholders' Plan or to issue an Initial
Order as proposed by them. In my view, the Crystallex proposal in its proposed Initial Order is in
keeping with the objectives of the CCAA and will permit a fair and balanced process at this initial
stage.

30 Mr. Swan said that with respect to the Crystallex application, the most significant concern of
the Noteholders is that the DIP financing may be used as a long-term financing vehicle for months
and years without presenting a real refinancing plan, and that to provide security would change the
status quo. It seems to me that this concern is somewhat premature, as it is not known what
financing, DIP or otherwise, will be achieved and proposed for approval by the Court.

31 Crystallex proposes a Directors' and Officers' charge of $10 million to secure the indemnity
provided to them in the Initial Order. In its proposed Initial Order, the Noteholders proposed an
indemnification secured by a charge of $100,000. In argument, Mr. Swan contended that $500,000
to $1 million was more typical and that $10 million was wholly excessive. It must be remembered
that the charge only applies to liabilities in excess of the D&O insurance coverage that the directors
and officers have, which is $20 million and in place until September 2012. It is not known whether
the policy can be renewed in September 2012 at a reasonable cost. It may be that the charge may
never be needed, in which case the Noteholders should have no concern about the size of it. If it is
needed, however, I would not at this stage limit it to the amount suggested by the Noteholders.
There has already been extensive litigation involving Crystallex and the directors and officers
understandably need assurances of the kind normally provided in CCAA proceedings. To lose the
senior officers and directors of Crystallex at this stage would undoubtedly have a negative impact
on the preparation and prosecution of the arbitration claim. Mr. Byers on behalf of Ernst & Young
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Inc., the proposed Monitor, stated that the Monitor would be prepared to look at the quantum of the
charge. In the circumstances, I accept the $10 million figure for the charge with the proviso that the
Monitor review it and if thought appropriate report back to the Court.

32 Crystallex proposes an Administration Charge of $3 million. The Noteholders propose an
Administration Charge limited to $1 million. In light of the contentious nature of the relationship
between the Noteholders and Crystallex, I think the Administration Charge of $3 million is
reasonable.

Conclusion

33 It was necessary that the Initial Order be signed on December 23, 2011. Its provisions reflect
my comments in this endorsement. The return date for any application for the extension of the stay
provisions in the Initial Order is scheduled for January 20, 2012 at 9 a.m.

F.J.C. NEWBOULD J.

cp/e/qlafr/qlvxw/qljxh/qlhcs

1 In the first attempt of the Noteholders to obtain a declaration of a Change of Control as a
result of the threats of Venezuela to confiscate Crystallex's interests, there was evidence that
Crystallex had advice that it was better to try to negotiate rather than arbitrate, which had led
the board of directors to attempt to negotiate. Whether there has been a change of policy in
Venezuela is no doubt a question mark.
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FARLEY J.:-- These are my written reasons relating to the relief granted the applicants on
December 24, 1992 pursuant to their application under the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36 ("CCAA") and the Courts of Justice Act, R.S.0. 1990, c. C. 43 ("CJA"). The
relief sought was as follows:

(a) short service of the notice of application;

(b) adeclaration that the applicants were companies to which the CCAA applies;

(c) authorization for the applicants to file a consolidated plan of compromise;

(d) authorization for the applicants to call meetings of their secured and unsecured
creditors to approve the consolidated plan of compromise;

(e) A stay of all proceedings taken or that might be taken either in respect of the
applicants in their own capacity or on account of their interest in Lehndorff
United Propetties (Canada) ("LUPC"), Lehndorff Properties (Canada) ("LPC")
and Lehndorff Propetties (Canada) II ("LPC II") and collectively (the "Limited
Partnerships") whether as limited partner, as general partner or as registered
titleholder to certain of their assets as bare trustee and nominee; and

(f)  certain other ancillary relief.

The applicants are a number of companies within the larger Lehndorff group ("Group") which
operates in Canada and elsewhere. The group appears to have suffered in the same way that a
number of other property developers and managers which have also sought protection under the
CCAA in recent years. The applicants are insolvent; they each have outstanding debentures issued
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under trust deeds; and they propose a plan of compromise among themselves and the holders of
these debentures as well as those others of their secured and unsecured creditors as they deemed
appropriate in the circumstances. Each applicant except THG Lehndorff Vermogensverwaltung
GmbH ("GmbH") is an Ontario corporation. GmbH is a company incorporated under the laws of
Germany. Each of the applicants has assets or does business in Canada. Therefore each is a
"company" within the definition of s. 2 of the CCAA. The applicant Lehndorff General Partner Ltd.
("General Partner Company") is the sole general partner of the Limited Partnerships. The General
Partner Company has sole control over the property and businesses of the Limited Partnerships. All
major decisions concerning the applicants (and the Limited Partnerships) are made by management
operating out of the Lehndorff Toronto Office. The applicants aside from the General Partner
Company have as their sole purpose the holding of title to properties as bare trustee or nominee on
behalf of the Limited Partnerships. LUPC is a limited partnership registered under the Limited
Partnership Act, R.S.0. 1990, c. L.16 ("Ontario LPA"). LPC and LPC II are limited partnerships
registered under Part 2 of the Partnership Act, R.S.A, 1980, c. P-2 ("Alberta PA") and each is
registered in Ontario as an extra provincial limited partnership. LUPC has over 2,000 beneficial
limited partners, LPC over 500 and LPC II over 250, most of whom are residents of Germany. As at
March 31, 1992 LUPC had outstanding indebtedness of approximately $370 million, LPC $45
million and LPC 1I $7 million, Not all of the members of the Group are making an application under
the CCAA. Taken together the Group's indebtedness as to Canadian matters (including that of the
applicants) was approximately $543 million. In the summer of 1992 various creditors (Canada
Trustco Mortgage Company, Bank of Montreal, Royal Bank of Canada, Canadian Imperial Bank of
Commerce and the Bank of Tokyo Canada) made demands for repayment of their loans. On
November 6, 1992 Funtanua Investments Limited, a minor secured lendor also made a demand. An
interim standstill agreement was worked out following a meeting of July 7, 1992, In conjunction
with Peat Marwick Thorne Inc. which has been acting as an informal monitor to date and Fasken
Campbell Godfrey the applicants have held multiple meetings with their senior secured creditors
over the past half year and worked on a restructuring plan. The business affairs of the applicants
(and the Limited Partnerships) are significantly intertwined as there are multiple instances of
intercorporate debt, cross-default provisions and guarantees and they operated a centralized cash
management system.

This process has now evolved to a point where management has developed a consolidated
restructuring plan which plan addresses the following issues:

(a) The compromise of existing conventional, term and operating
indebtedness, both secured and unsecured.

(b)  The restructuring of existing project financing commitments.

(c) New financing, by way of equity or subordinated debt.

(d) Elimination or reduction of certain overhead.

(e) Viability of existing businesses of entities in the Lehndorff Group.

(f)  Restructuring of income flows from the limited partnerships.

(g) Disposition of further real property assets aside from those disposed of
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earlier in the process.

(h) Consolidation of entities in the Group; and

(i)  Rationalization of the existing debt and security structure in the continuing
entities in the Group.

Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for
January 20 and 21, 1993 in Germany and an information circular has been prepared and at the time
of hearing was being translated into German. This application was brought on for hearing at this
time for two general reasons: (a) it had now ripened to the stage of proceeding with what had been
distilled out of the strategic and consultative meetings; and (b) there were creditors other than senior
secured lenders who were in a position to enforce their rights against assets of some of the
applicants (and Limited Partnerships) which if such enforcement did take place would result in an
undermining of the overall plan. Notice of this hearing was given to various creditors: Barclays
Bank of Canada, Barclays Bank PLC, Bank of Montreal, Citibank Canada, Canada Trustco
Mortgage Corporation, Royal Trust Corporation of Canada, Royal Bank of Canada, the Bank of
Tokyo Canada, Funtauna Investments Limited, Canadian Imperial Bank of Commerce, Fuji Bank
Canada and First City Trust Company. In this respect the applicants have recognized that although
the initial application under the CCAA maybe made on an ex parte basis (s. 11 of the CCAA; Re
Langley's Ltd., (1938) O.R. 123, (1938) 3 D.L.R. 230 (C.A.); Re Kennoch Development Ltd.
(1991), 8 C.B.R. (3d) 95 (N.S.S.C.T.D.). The court will be concerned when major creditors have
not been alerted even in the most minimal fashion (Re Inducon Development Corporation (1992), 8
C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.

"Instant" debentures are now well recognized and respected by the courts: see Re United
Maritime Fisherman Co-Op (1988), 67 C.B.R. (N.S.) 44, at pp. 55-6, varied on reconsideration
(1988), 68 C.B.R. (N.S.) 170, reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 at pp.
165-6; Re Stephanie's Fashions Ltd. (1990), 1 C.B.R. (3d) 248 (B.C.S.C.) at pp. 250-1; Elan Corp.
v. Comiskey (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., dissenting on
another point, at pp. 306-310 (O.R.); Ultracare Management Inc. v. Gammon (1990), 1 O.R. (3d)
321 (Gen. Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s.
3 and as defined s. 2) of the CCAA in that they are debtor companies since they are insolvent, they
have outstanding an issue of debentures under a trust deed and the compromise or arrangement that
is proposed includes that compromise between the applicants and the holders of those trust deed
debentures. I am also satisfied that because of the significant intertwining of the applicants it would
be appropriate to have a consolidated plan. I would also understand that this court (Ontario Court of
Justice (General Division)) is the appropriate court to hear this application since all the applicants
except GmbH have their head office or their chief place of business in Ontario and GmbH, although
it does not have a place of business within Canada, does have assets located within Ontario.

The CCAA is intended to facilitate compromises and arrangements between companies and
their creditors as an alternative to bankruptcy and, as such, is remedial legislation entitled to a
liberal interpretation, It seems to me that the purpose of the statute is to enable insolvent companies
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to carry on business in the ordinary course or otherwise deal with their assets so as to enable plan of
compromise or arrangement to be prepared, filed and considered by their creditors and the court. In
the interim, a judge has great discretion under the CCAA to make order so as to effectively maintain
the status quo in respect of an insolvent company while it attempts to gain the approval of its
creditors for the proposed compromise or arrangement which will be to the benefit of both the
company and its creditors. See the preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; in Re
Companies' Creditors Arrangement Act; A.G. Can. v. A.G. Que., (1934) S.C.R. 659 at p. 661; 16
C.B.R. 1; (1934) 4 D.L.R. 75; Meridian Developments Inc. v. Toronto-Dominion Bank; Meridian
Developments Inc. v. Nu-West Group Ltd., (1984) 5 W.W.R. 215 at pp. 219-20; Norcen Energy

. Resources v. Oakwood Petroleums Limited. et al. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361
(Alta,, Q.B.), at pp. 12-13 (C.B.R.); Re Ouintette Coal Limited (1990), 2 C.B.R.(3d) 303 (B.C.C.A),
at pp. 310-1, affirming Quintette Coal Limited v. Nippon Steel Corporation et al. (1990) 2 C.B.R.
(3d) 291, 47 B.C.L.R. 193 (B.C.S.C.), leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164
(S.C.C.).; Elan, supra at p. 307 (O.R.); Fine's Flowers v. Creditors of Fine's Flowers (1992), 7 O.R.
(3d) 193 (Gen, Div.), at p. 199 and "Re-Organizations under the Companies' Creditors Arrangement
Act", Stanley E. Edwards, (1947), 25 Cdn. Bar Rev. 587 at p. 592.

The CCAA is intended to provide a structured environment for the negotiation of
compromises between a debtor company and its creditors for the benefit of both. Where a debtor
company realistically plans to continue operating or to otherwise deal with its assets but it requires
the protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. See Elan,
supra at pp. 297 and p. 316; Stephanie's, supra, at pp. 251-2 and Ultracare, supra, at p. 328 and p.
330. It has been held that the intention of the CCAA is to prevent any manoeuvres for positioning
among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvres could give an aggressive creditor an advantage to the prejudice of others who are
less aggressive and would undermine the company's financial position making it even less likely
that the plan will succeed: see Meridian, supra, at p. 220 (W.W.R.). The possibility that one or more
creditors may be prejudiced should not affect the court's exercise of its authority to grant a stay of
proceedings under the CCAA because this affect is offset by the benefit to all creditors and to the
company of facilitating a reorganization. The court's primary concerns under the CCAA must be for
the debtor and all of the creditors: see Ouintette, supra, at pp. 108-110; Chef Ready Foods Ltd. v.
Hongkong Bank of Canada (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (B.C.C.A.), at pp.
315-318, (C.B.R.) and Stephanie's, supra, at pp. 251-2.

One of the purposes of the CCAA is to facilitate ongoing operations of a business where its
assets have a greater value as part of an integrated system than individually. The CCAA facilitates
reorganization of a company where the alternative, sale of the property piecemeal, is likely to yield
far less satisfaction to the creditors. Unlike the Bankruptcy Act, R.S.C. 1985, c. B-3, before the
amendments effective November 30, 1992 to transform it into the Bankruptcy and Insolvency Act
("BIA"), it is possible under the CCAA to bind secured creditors it has been generally speculated
that the CCAA will be resorted to by companies that are generally larger and have a more
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complicated capital structure and that those companies which make an application undet the CCAA
will be generally smaller and have a less complicated structure. Reorganization may include partial
liquidation where it is intended as part of the process of a return to long term viability and
profitability. See Chef Ready, supra, at p. 318 and Re Assoc. Investors of Can. Ltd. (1987), 67
C.B.R. (N.S.) 237 at pp. 245; rev'd on other grounds at (1988), 71 C.B.R. 72. It appears to me that
the purpose of the CCAA is also to protect the interests of creditors and to enable an orderly
distribution of the debtor company's affairs. This may involve a winding-up or liquidation of a
company or simply a substantial downsizing of its business operations, provided the same is
proposed in the best interests of the creditors generally. See Assoc. Investors, supra, at p. 318; Re
Amirault Co. (1951), 32 C.B.R. 1986, (1951) 5 D.L.R. 203 (N.S.S.C.) at pp. 187-8 (C.B.R.).

It strikes me that each of the applicants in this case has a realistic possibility of being able to
continue operating, although each is currently unable to meet all of its expenses albeit on a reduced
scale. This is precisely the sort of circumstance in which all of the creditors are likely to benefit
from the application of the CCAA and in which it is appropriate to grant an order staying
proceedings so as to allow the applicant to finalize preparation of and file a plan of compromise and
arrangement.

Let me now review the aspect of the stay of proceedings. Section 11 of the CCAA provides as
follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act, -
whenever an application has been made under this Act in respect of any
company, the court, on the application of any person interested in the
mattet, may, on notice to any other person or without notice as it may see
fit,

(a) make an order staying, until such time as the court may prescribe or until
any further order, all proceedings taken or that might be taken in respect of
the company under the Bankruptcy Act and the Winding-up Act or either
or them;

(b) restrain further proceedings in any action, suit or proceeding against the
company on such terms as the court sees fit; and

(c) make an order that no suit, action or other proceeding shall be proceeded
with or commenced against the company except with the leave of the court
and subject to such terms as the court imposes.

The power to grant a stay of proceeding should be construed broadly in order to permit the
CCAA to accomplish its legislative purpose and in particular to enable continuance of the company
seeking CCAA protection. The power to grant a stay therefore extends to a stay which affects the
position not only of the company's secured and unsecured creditors, but also all non-creditors and
other parties who could potentially jeopardize the success of the plan and thereby the continuance of
the company. See Norcen, supra at pp. 12-7 (C.B.R.) and Ouintette, supra, at pp. 296-8 (B.C.S.C.)



Page 7

and pp. 312-4 (B.C.C.A.) and Meridian, supra, at pp. 219 ff. Further the court has the power to
order a stay that is effective in respect of the rights arising in favour of secured creditors under all
forms of commercial security: see Chef Ready, supra, at p. 320 where Gibbs J.A. for the Court
stated:

The trend which emerges from this sampling will be given effect
here by holding that where the word "security" occurs in the C.C.A.A,, it
includes s. 178 security and, where the word creditor occurs, it includes a
bank holding s. 178 security. To the extent that there may be conflict
between the two statutes, therefore, the broad scope of the C.C.A.A.
prevails.

The power to grant a stay may also extend to preventing persons seeking to terminate or
cancel executory contracts, including, without limitation agreements with the applying companies
for the supply of goods or services, from doing so: see Wynden Canada Inc. v. Gaz Métropolitain
Inc. (1982), 44 C.B.R. (N.S.) 285 (Que. S.C. in Bankruptcy) at pp. 290-1 and Ouintette, supra, at
pp. 311-2 (B.C.C.A.). The stay may also extend to prevent a mortgagee from proceeding with
foreclosure proceedings (see Re Northland Properties Limited et al. (1988), 73 C.B.R. (N.S.) 141
(B.C.S.C.) or to prevent landlords from terminating leases, or otherwise enforcing their rights
thereunder (see In Re Nathan Feifer et al. v. Frame Manufacturing Corporation (1947), 28 C.B.R.
124 (Qué. C.A.)). Amounts owing to landlords in respect of arrears of rent or unpaid rent for the
unexpired portion of lease terms are properly dealt with in a plan of compromise or arrangement:
see Sklar-Peppler Furniture Corporation (1992), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) especially at p.
318. The jurisdiction of the court to make orders under the CCAA in the interest of protecting the
debtor company so as to enable it to prepare and file a plan is effective notwithstanding the terms of
any contract or instrument to which the debtor company is a party. Section 8 of the CCAA provides:

8. This act extends and does not limit the provisions of any instrument now or
hereafter existing that governs the rights of creditors or any class of them
and has full force and effect notwithstanding anything to the contrary
contained in that instrument.

The power to grant a stay may also extend to prevent persons from exercising any right of set off in
respect of the amounts owed by such a person to the debtor company, irrespective of whether the
debtor company has commenced any action in respect of which the defense of set off might be
formally asserted: see Ouintette, supra, at pp. 312-4 (B.C.C.A.).

It was submitted by the applicants that the power to grant a stay of proceedings may also
extend to a stay of proceedings against non-applicants who are not companies and accordingly do
not come within the express provisions of the CCAA. In support thereof they cited a CCAA order
which was granted staying proceedings against individuals who guaranteed the obligations of a
debtor-applicant which was a qualifying company under the terms of the CCAA: see In the Matter
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of the Proposal of Norman Slavik, unreported, [1992] B.C.J. No. 341. However in the Slavik
situation the individual guarantors were officers and shareholders of two companies which had
sought and obtained CCAA protection. Vickers J. in that case indicated that the facts of that case
included the following unexplained and unamplified fact:

5. The order provided further that all creditors of Norvik Timber Inc.
be enjoined from making demand for payment upon that firm or
upon any guarantor of an obligation of the firm until further order of
the Court.

The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco" in
exchange for cash and shares. However the basis of the stay order originally granted was not set
forth in this decision.

It appeats to me that Dickson J. in International Donut Corp. v. 050863 N.B. Ltd., unreported,
(1992) N.B.J. No. 339 (N.B.Q.B.T.D.) was focusing only on the stay arrangements of the CCAA
when concerning a limited partnership situation he indicated:

In August 1991 the limited partnership, through its general partner
the plaintiff, applied to the Court under the Companies' Creditors
Arrangement Act, R.S.C., c. C-36 for an order delaying the assertion of
claims by creditors until an opportunity could be gained to work out with
the numerous and sizable creditors a compromise of their claims. An order
was obtained but it in due course expired without success having been
achieved in arranging with creditors a compromise. That effort may have
been wasted, because it seems questionable that the federal Act could have
any application to a limited partnership in circumstances such as these.
(Emphasis added).

I am not persuaded that the words of s. 11 which are quite specific as relating as to a company
can be enlarged to encompass something other than that. However it appears to me that Blair J. was
clearly in the right channel in his analysis in Campeau v. Olympia & York Developments Ltd.
unreported, (1992) O.J. No. 1946 at pp. 4-7.

The Power to Stay

The Court has always had an inherent jurisdiction to grant a stay of
proceedings whenever it is just and convenient to do so, in order to control
its process or prevent an abuse of that process: see Canada Systems Group
(Est) Ltd. v. Allendale Mutual Insurance Co. (1982), 29 C.P.C. 60 (H.C.),
and cases referred to therein. In the civil context, this general power is also
embodied in the very broad terms of s, 106 of the Courts of Justice Act,
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R.S.0. 1990, Chap. C. 43, which provides as follows:

s. 106 A court, on its own initiative or on motion by any person,
whether or not a party, may stay any proceeding in the court on such
terms as are considered just.

Recently, Mr. Justice O'Connell has observed that this discretionary
power is "highly dependent on the facts of each particular case": Arab
Monetary Fund v. Hashim (unreported), [1992] O.J. No. 1330.

Apart from this inherent and general jurisdiction to stay proceedings,
there are many instances where the Court is specifically granted the power
to stay in a particular context, by virtue of statute or under the Rules of
Civil Procedure. The authority to prevent multiplicity of proceedings in the
same court, under Rule 6.01(1), is an example of the latter. The power to
stay judicial and extra-judicial proceedings under s. 11 of the CCAA, is an
example of the former, Section 11 of the CCAA provides as follows:

The Power to Stay in the Context of CCAA Proceedings:

By its formal title the CCAA is known as "An Act to facilitate
compromises and arrangements between companies and their creditors”.
To ensure the effective nature of such a "facilitative" process it is essential
that the debtor company be afforded a respite from the litigious and other
rights being exercised by creditors, while it attempts to carry on as a going
concern and to negotiate an acceptable corporate restructuring arrangement
with such creditors.

In this respect it has been observed that the CCAA is "to be used as a
practical and effective way of restructuring corporate indebtedness.": see
the case comment following the report of Norcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1 (Q.B.), and the
approval of that remark as "a perceptive observation about the attitude of
the courts" by Gibbs J.A. in Quintette Coal Ltd. v. Nippon Steel Corp.
(1990), 51 B.C.L.R. (2d) 105 at p. 113 (B.C.C.A.).
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Gibbs J.A. continued with this comment:

To the extent that a general principle can be extracted from the new
cases directly on point, and the others in which there is persuasive
obiter, it would appear to be that the courts have concluded that
under s. 11 there is a discretionary power to restrain judicial or extra
judicial conduct against the debtor company the effect of which is,
ot would be, seriously to impair the ability of the debtor company to
continue in business during the compromise or arrangement
negotiating period (emphasis added).

I agree with those sentiments and would simply add that, in my
view, the restraining power extends as well to conduct which could
seriously impair the debtor's ability to focus and concentrate its efforts on
the business purpose of negotiating the compromise or arrangement. (In
this respect, see also Sairex GmbH v. Prudential Steel Ltd. (1991), 8
C.B.R. (3d) 62 (Ont. Gen. Div.) at p. 77).

I must have regard to these foregoing factors while I consider, as
well, the general principles which have historically governed the Court's
exercise of its power to stay proceedings. These principles were reviewed
by Mr. Justice Montgomery in Canada Systems Group (EST) Ltd. v.
Allendale Mutual Insurance, supra (a "Mississauga Derailment" case), at
pp. 65-66. The balance of convenience must weigh significantly in favour
of granting the stay, as a party's right to have access to the courts must not
be lightly interfered with. The Court must be satisfied that a continuance of
the proceeding would serve as an injustice to the party seeking the stay, in
the sense that it would be oppressive or vexatious or an abuse of the
process of the court in some other way. The stay must not cause an
injustice to the plaintiff.

It is quite clear from Empire-Universal Films Limited et al. v. Rank et al., (1947) O.R. 775 (H.C.)
that McRuer C.J.H.C. considered that the Judicature Act then [and now the CJA] merely confirmed
a statutory right that previously had been considered inherent in the jurisdiction of the court with
respect to its authority to grant a stay of proceedings. See also McCordic et al. v. Township of
Bosanquet (1974) 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (Est) Ltd. v. Allendale Mutual
Insurance Co. (1982) 29 C.P.C. 60 (H.C.) at pp. 65-6.

Montgomery J. in Canada Systems, supra, at pp. 65-6 indicated:
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Goodman J. (as he then was) in McCordic v. Bosanquet (1974), 5
O.R. (2d) 53 in granting a stay reviewed the authorities and concluded that
the inherent jurisdiction of the Court to grant a stay of proceedings may be
made whenever it is just and reasonable to do so. "This court has ample
jurisdiction to grant a stay whenever it is just and reasonable to do so."
(Per Lord Denning M.R. in Edmeades v. Thames Board Mills Ltd., [1969]
2Q.B.67at71,[1969]2 All E.R. 127 (C.A.)). Lord Denning's decision in
Edmeades was approved by Lord Justice Davies in Lane v. Willis; Lane v.
Beach (Executor of Estate of George William Willis), [1972] 1 All E.R.
430, [1972] 1 W.L.R. 326 (sub nom, Lane v. Willis; Lane v. Beach)
(C.A)).

In Weight Watchers Int, Inc, v. Weight Watchers of Ont. Ltd.
(1972), 25 D.L.R. (3d) 419, 5 C.P.R. (2d) 122, appeal allowed by consent
without costs (sub nom. Weight Watchers of Ont. Ltd. v. Weight Watchers
Inc. Inc.) 42 D.L.R. (3d) 320n, 10 C.P.R. (2d) 96n (Fed. C.A.), Mr. Justice
Heald on an application for stay said at p. 426 [25 D.L.R.]:

"The principles which must govern in these matters are clearly stated
in the case of Empire Universal Films Ltd. et al. v. Rank et al,,
[1947] O.R. 775 at p. 779, as follows [quoting St. Pierre et al. v.
South American Stores (Gath & Chaves), Ltd. et al., [1936] 1 K.B.
382 atp. 398]:

'(1.) A mere balance of convenience is not a sufficient ground for
depriving a plaintiff of the advantages of prosecuting his action in an
English Court if it is otherwise properly brought. The right of access
to the King's Court must not be lightly refused. (2.) In order to
justify a stay two conditions must be satisfied, one positive and the
other negative: (a) the defendant must satisfy the Court that the
continuance of the action would work an injustice because it would
be oppressive or vexatious to him or would be an abuse of the
process of the Court in some other way; and (b) the stay must not
cause an injustice to the plaintiff, On both the burden of proof'is on
the defendant."

Thus it appears to me that the inherent power of this court to grant stays can be used to
supplement s. 11 of the CCAA when it is just and reasonable to do so. Is it appropriate to do so in
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the circumstances? Clearly there is jurisdiction under s. 11 of the CCAA to grant a stay in respect of
any of the applicants which are all companies which fit the criteria of the CCAA. However the stay
requested also involved the limited partnerships to some degree either (i) with respect to the
applicants acting on behalf of the Limited Partnerships or (ii) the stays being effective vis-a-vis any
proceedings taken by any party against the property assets and Undertaking of the Limited
Partnerships in respect of which they hold a direct interest (collectively the "Property") as set out in
the terms of the stay provisions of the order paragraphs 4 through 18 inclusive attached as an
appendix to these reasons. I believe that an analysis of the operations of a limited partnership in this
context would be beneficial to an understanding of how there is a close inter-relationship to the
applicants involved in this CCAA proceedings and how the Limited Partnerships and their Property
are an integral part of the operations previously conducted and the proposed restructuring.

A limited partnership is a creation of statute, consisting of one or more general partners and
one ot more limited partners. The limited partnership is an investment vehicle for passive
investment by limited partners. It in essence combines the flow through concept of tax depreciation
or credits available to "ordinary" partners under general partnership law with limited liability
available to shareholders under corporate law. See Ontario LPA sections 2(2) and 3(1) and Lyle R.
Depburn, Limited Partnerships, De Boo (1991), at p. 1-2 and 1-12. I would note here that the
limited partnership provisions of the Alberta PA are roughly equivalent to those found in the
Ontario LPA with the interesting side aspect that the Alberta legislation in s. 75 does allow for
judgment against a limited partner to be charged against the limited partner's interest in the limited
partnership. A general partner has all the rights and powers and is subject to all the restrictions and
liabilities of a partner in a partnership. In particular a general partner is fully liable to each creditor
of the business of the limited partnership. The general partner has sole control over the property and
business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners have no liability
to the creditors of the limited partnership's business; the limited partners' financial exposure is
limited to their contribution, The limited partners do not have any "independent" ownership rights
in the propetty of the limited partnership. The entitlement of the limited partners is limited to their
contribution plus any profits thereon, after satisfaction of claims of the creditors. See Ontario LPA
sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships associated
with the limited partnership's business are between the general partner and the creditors of the
business. In the event of the creditors collecting on debt and enforcing security, the creditors can
only look to the assets of the limited partnership together with the assets of the general partner
including the general partner's interest in the limited partnership. This relationship is recognized
under the Bankruptcy Act (now the BIA) sections 85 and 142,

A general partner is responsible to defend proceedings against the limited partnership in the
firm name, so in procedutal law and in practical effect, a proceeding against a limited partnership is
a proceeding against the general partner. See Ontario Rules of Civil Procedure, O. Reg. 560/84
Rules 8.01 and 8.02.

It appears that the preponderance of case law supports the contention that contention that a
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partnership including a limited partnership is not a separate legal entity. See Lindley on Partnership,
15th ed. (1984), at p. 33-5; Seven Mile Dam Contractors v. R. in Right of British Columbia (1979),
13 B.C.L.R. 137 (S.C.) affirmed (1980), 25 B.C.L.R. 183 (C.A.) and "Extra-Provincial Liability of
the Limited Partner", Brad E. Milne, (1985) 23 Alta. Law Rev. 345, at p. 350-1. Milne in that article
made the following observations:

The preponderance of case law therefore supports the contention that
a limited partnership is not a separate legal entity. It appears, nevertheless,
that the distinction made in Re Thorne between partnerships and trade
unions could not be applied to limited partnerships which, like trade
unions, must rely on statute for their validity. The mere fact that limited
partnerships owe their existence to the statutory provision is probably not
sufficient to endow the limited partnership with the attribute of legal
personality as suggested in Ruzicks unless it appeared that the Legislature
clearly intended that the limited partnership should have a separate legal
existence, A review of the various provincial statutes does not reveal any
procedural advantages, rights or powers that are fundamentally different
from those advantages enjoyed by ordinary partnerships. The legislation
does not contain any provision resembling section 15 of the Canada
Business Corporation Act [S.C. 1974-75, c. 33] which expressly states that
a corporation has the capacity, both in and outside of Canada, of a natural
person. It is therefore difficult to imagine that the Legislature intended to
create a new category of legal entity.

It appears to me that the operations of a limited partnership in the ordinary course are that the
limited partners take a completely passive role (they must or they will otherwise lose their limited
liability protection which would have been their sole reason for choosing a limited partnership
vehicle as opposed to an "ordinary" partnership vehicle). For a lively discussion of the question of
"control" in a limited partnership as contrasted with shareholders in a corporation, see R. Flannigan,
The Control Test of Investor Liability in Limited Partnerships (1983), 21 Alta L. Rev. 303; E. Apps,
Limited Partnerships and the "Control" Prohibition: Assessing the Liability of Limited Partners
(1991), 70 Can. Bar. Rev, 611; R. Flannigan, Limited Partner Liability: A Response (1992), 11 Can.
Bar Rev. 552. The limited partners leave the running of the business to the general partner and in
that respect the care, custody and the maintenance of the property, assets and undertaking of the
limited partnership in which the limited partners and the general partner hold an interest. The
ownership of this limited partnership property, assets and undertaking is an undivided interest
which cannot be segregated for the purpose of legal process. It seems to me that there must be
afforded a protection of the whole since the applicants' individual interest therein cannot be
segregated without in effect dissolving the partnership arrangement. The limited partners have two
courses of action to take if they are dissatisfied with the general partner or the operation of the
limited partnership as carried on by the general partner - the limited partners can vote to (a) remove
the general partner and replace it with another or (b) dissolve the limited partnership. However
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Flannigan strongly argues that an unfettered right to remove the general partner would attach
general liability for the limited partners (and especially as to the question of continued enjoyment of
favourable tax deductions) so that it is prudent to provide this as a conditional right: Control Test,
(1992), supra, at pp. 524-5. Since the applicants are being afforded the protection of a stay of
proceedings in respect to allowing them time to advance a reorganization plan and complete it if the
plan finds favour, there should be a stay of proceedings (vis-a-vis) any action which the limited
partners may wish to take as to replacement or dissolution) through the period of allowing the
limited partners to vote on the reorganization plan itself.

It seems to me that using the inherent jurisdiction of this court to supplement the statutory
stay provisions of s. 11 of the CCAA would be appropriate in the circumstances; it would be just
and reasonable to do so. The business operations of the applicants are so intertwined with the
limited partnerships that it would be impossible for relief as to a stay to be granted to the applicants
which would affect their business without at the same time extending that stay to the undivided
interests of the limited partners in such. It also appears that the applicants are well on their way to
presenting a reorganization plan for consideration and a vote; this is scheduled to happen within the
month so there would not appear to be any significant time inconvenience to any person interested
in pursuing proceedings. While it is true that the provisions of the CCAA allow for a cramdown of a
creditor's claim (as well as an interest of any other person), those who wish to be able to initiate or
continue proceedings against the applicants may utilize the comeback clause in the order to
persuade the court that it would not be just and reasonable to maintain that particular stay. I seems
to me that in such a comeback motion the onus would be upon the applicants to show that in the
circumstances it was appropriate to continue the stay.

The order is therefore granted as to the relief requested including the proposed stay
provisions.

FARLEY J.

L I O

APPENDIX A

THE STAY

4,  THIS COURT ORDERS that each of the Applicants shall remain in possession
of its property, assets and undertaking and of the property, assets and undertaking
of the Limited Partnerships in which they hold a direct interest (collectively the
"Property") until March 15, 1993 (the "Stay Date") and shall be authorized, but
not requited, to make payment to Conventional Mortgage Creditors and to trade
creditors incurred in the ordinary course prior to this Order including, without
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limitation, fees owing to professional advisors, wages, salaries, employee
benefits, crown claims, unremitted source deductions in respect of income tax
payable, Canada Pension Plan contributions payable, unemployment insurance
contributions payable, realty taxes, and other taxes, if any, owing to any taxing
authority and shall continue to carry on its business in the ordinary course, except
as otherwise specifically authorized or directed by this Order, or as this Court
may in future authorize or direct.

THIS COURT ORDERS that without in any way restricting the generality of
paragraph 4 hereof, each of the Applicants, whether on behalf of a Limited
Partnership or otherwise, be and is hereby authorized and empowered, subject to
the existing rights of Creditors and any security granted in their favour, to:

(a) borrow such additional sums as it may deem necessary,

(b) grant such additional security as it may deem necessary to any lender
providing new advances subsequent to the date of this Order provided that
such additional security expressly states that it ranks subsequent in priority
to all then existing security including all floating charges, whether
crystallized or uncrystallized,

(c) grant such additional security as it may deem necessary to any lender
providing new advances subsequent to the date of this Order which may
rank ahead of existing security if the consent is obtained of all secured
creditors having an interest in the collateral in respect of which the
additional security is granted to the granting of the additional security, and

(d) dispose of any of its Property subject, however, to the terms of any security
affecting same, provided that no disposition of any Property charged in
favour of any secured lender shall be made unless such secured lender
consents to such disposition and to the manner in which the proceeds
derived from such disposition are distributed,

the whole on at least three (3) business days' prior notice to all of the Senior
Creditors and the Monitor and on such terms as to notice to any other affected
creditor as this Court may direct, but nothing in this Order shall prevent any
Applicant, whether on behalf of a Limited Partnership or otherwise, from
borrowing further funds or granting further security against the Londonderry
Mall substantially in accordance with any existing agreements in order to fund
the project completion and leasing costs of the Londonderry Mall and nothing in
this Order shall prevent any Senior Creditor from advancing further funds to any
of the Applicants or the Limited Partnerships under any existing security, subject
to the existing rights of such Senior Creditor and any subordinate creditor
including pursuant to any postponements or subordinations as may be extant in
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respect thereof,

THIS COURT ORDERS that, until the Stay Date, the General Partner Company
and LUPC shall cause the monthly interest and, as applicable, amortization
owing by LUPC under CT1 and CT3, but not the arrears thereof, to be paid as
and when due and to cause LUPC to perform all of its obligations to CT in
respect of CT2 under its existing arrangement in respect of the segregation and
application of the net operating income of the Northgate Mall.

THIS COURT ORDERS that, subject to paragraphs 4 and 6 and to subparagraph
5(d) hereof, the Applicants and Limited Partnerships be and are hereby directed,
until further Order of this Court:

(a) to make no payments, whether of capital, interest thereon or otherwise, on
account of amounts owing by the Applicants to the Affected Creditors, as
defined in the Plan, as of this date; and

(b) to grant no mortgages, charges or other security upon or in respect of the
Property other than for the specific purpose of borrowing new funds as
provided for in paragraph S hereof.

but nothing in this Order shall prevent the General Partner Company or LUPC
from making payments to Senior Creditors of interest and/or principal in
accordance with existing agreements and nothing in this Order shall prevent the
General Partner Company or the Limited Partnerships from making any funded
monthly interest payments for loans secured against the Londonderry Mall.

THIS COURT ORDERS that until the Stay Date, the existing collateral position
of Creditors in respect of marketable securities loans or credit facilities shall be
frozen as at the date of this Order and all margin requirements in respect of such
loans or credit facilities shall be suspended.

THIS COURT ORDERS that the Applicants shall be authorized to continue to
retain and employ the agents, servants, solicitors and other assistants and
consultants currently in its employ with liberty to retain such further assistants
and consultants as they acting reasonably deem necessary or desirable in the
ordinary course of their business ot for the purpose of carrying out the terms of
this Order o, subject to the approval of this Court.

THIS COURT ORDERS that, subject to paragraph 13 hereof, until the Stay Date
ot further Order of this Court:
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any and all proceedings taken or that may be taken by any of the Creditors,
any other creditors, customers, clients, suppliers, lessors (including ground
lessors), tenants, co-tenants, governments, limited partners, co-venturers,
partners or by any other person, firm, corporation or entity against or in
respect of any of the Applicants or the Property, as the case may be,
whether pursuant to the Bankruptcy and Insolvency Act, S.C. 1992, c. 27,
the Winding up Act, R.S.C. 1985, c. W-11 or otherwise shall be stayed and
suspended,

the right of any person, firm, corporation or other entity to take possession
of, foreclose upon or otherwise deal with any of the Property, or to
continue such actions or proceedings if commenced prior to the date of this
Order, is hereby restrained,;

the right of any person, firm, corporation or other entity to commence or
continue realization in respect of any encumbrance, lien, charge, mortgage,
attornment of rents or other security held in relation to the Property,
including the right of any Creditor to take any step in asserting or
perfecting any right against any Applicant or Limited Partnership, is
hereby restrained, but the foregoing shall not prevent any Creditor from
effecting any registrations with respect to existing security granted or
agreed to prior to the date of this Order or from obtaining any third party
consents in relation thereto;

the right of any person, firm, corporation or other entity to assert, enforce
or exercise any right, option or remedy available to it under any agreement
with any of the Applicants or in respect of any of the Property, as the case
may be, arising out of, relating to or triggered by the making or filing of
these proceedings, or any allegation contained in these proceedings
including, without limitation, the making of any demand, the sending of
any notice or the issuance of any margin call is hereby restrained;

no suit, action or other proceeding shall be proceeded with or commenced
against any of the Applicants or in respect of any of the Property, as the
case may be;

all persons, firms, corporations and other entities are restrained from
exercising any extra-judicial right or remedy against any of the Applicants
or in respect ,of any of the Property, as the case may be;

all persons, firms, corporations and other entities are restrained from
registering or re-registering any of the Property which constitutes securities
into the name of such persons, firms, corporations or other entities or their
nominees, the exercise of any voting rights attaching to such securities, any
right of distress, repossession, set off or consolidation of accounts in
relation to amounts due or accruing due in respect of or arising from any
indebtedness or obligation as at the date hereof; and
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(h) notwithstanding paragraph 9(g) hereof, a Creditor may set off against its
indebtedness to an Applicant, as the case may be, pursuant to any existing
interest rate swap agreement any corresponding indebtedness of such
Applicant, as the case may be, to such Creditor under the same interest rate
swap agreement,

but nothing in this Order shall prevent suppliers of goods and services involved
in completing the construction of the Londonderry Mall from commencing or
continuing with any construction lien claims they may have in relation to the
Londonderry Mall and nothing in this Order shall prevent the Bank of Montreal
("BMO") and the Applicants from continuing to operate the existing bank
accounts of the Applicants and of the Limited Partnerships maintained with
BMO, in the same manner as those bank accounts were operated prior to the date
of this Order including any rights of set off in relation to monies deposited
therein and nothing in this Order shall prevent CIBC from realizing upon its
security in respect of CIBC1 and nothing in this Order shall prevent or affect
either FB or CT in the enforcement of the security it holds on the Sutton Place
Hotel and the Carleton Place Hotel, respectively.

THIS COURT ORDERS that no Creditor shall be under any obligation to
advance or re-advance any monies after the date of this Order to any of the
Applicants or to any of the Limited Partnerships, as the case may be, provided,
however, that cash placed on deposit by any Applicant with any Creditor from
and after this date, whether in an operating account or otherwise and whether for
its own account or for the account of a Limited Partnership, shall not be applied
by such Creditor, other than in accordance with the terms of this Order, in
reduction or repayment of amounts owing as of the date of this Order or which
may become due on or before the Stay Date or in satisfaction of any interest or
charges accruing in respect thereof.

THIS COURT ORDERS that all persons, firms, corporations and other entities
having agreements with an Applicant or with a Limited Partnership, as the case
may be, whether written or oral, for the supply or purchase of goods and/or
services to such Applicant or Limited Partnerships, as the case may be, including,
without limitation, ground leases, commetcial leases, supply contracts, and
service contracts, are hereby restrained from accelerating, terminating,
suspending, modifying or cancelling such agreements without the written consent
of such Applicant or Limited Partnership, as the case may be, or with the leave of
this Court. All persons, firms, corporations and other entities are hereby
restrained until further order of this Court from discontinuing, interfering or
cutting off any utility (including telephone service at the present numbers used
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by any of the Applicants or Limited Partnerships, as the case may be, whether
such telephone services are listed in the name of one or more of such Applicants
or Limited Partnerships, as the case may be, or in the name of some other
person), the furnishing of oil, gas, water, heat or electricity, the supply of
equipment or other services so long as such Applicant or Limited Partnerships, as
the case may be, pays the normal prices or charges for such goods and services
received after the date of this Order, as the same become due in accordance with
such payment terms or as may be hereafter negotiated by such Applicant or
Limited Partnerships, as the case may be, from time to time. All such persons,
firms, corporations or other entities shall continue to perform and observe the
terms and conditions contained in any agreements entered into with an Applicant
or Limited Partnerships, as the case may be, and, without further limiting the
generality of the foregoing, all persons, firms, corporations and other entities
including tenants of premises owned or operated by any of the Applicants or
Limited Partnerships, as the case may be, be and they are hereby restrained until
further order of this Court from terminating, amending, suspending or
withdrawing any agreements, licenses, permits, approvals or supply of services
and from pursuing any rights or remedies arising thereunder.

THIS COURT ORDERS that, upon the failure by any of the Applicants to
perform their obligations pursuant to this Order, any Creditor affected by such
failure may, on at least one day's notice to each of the Applicants and to all
Senior Creditors and the Monitor, bring a motion to have the provisions of
paragraphs 10, 11 or 12 of this Order set aside or varied, either in whole or in
part,

THIS COURT ORDERS that from 9:00 o'clock a.m. on December 24, 1992 to
the time of the granting of this Order, any act or action taken or notice given by
any Creditors receiving such Notice of Application in furtherance of their rights
to commence or continue realization, will be deemed not to have been taken or
given, as the case may be, subject to the right of such Creditors to further apply
to this Court in respect of such act or action or notice given, provided that the
foregoing shall not apply to prevent any Creditor who, during such period,
effected any registrations with respect to security granted prior to the date of this
Order or who obtained third party consents in relation thereto.

THIS COURT ORDERS that all floating charges granted by any of the
Applicants prior to the date of this Order, whether granted on behalf of any of the
Limited Partnerships or otherwise, shall be crystallized, and shall be deemed to
be crystallized, effective for all purposes immediately prior to the granting of this
Order.

THIS COURT ORDERS that the Applicants shall be entitled to take such steps
as may be necessary or appropriate to discharge any construction, builders,
mechanics or similar liens registered against any of their property including,
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without limitation, the posting of letters of credit or the making of payments into
Court, as the case may be, and no lender to any Applicant shall be prevented
from doing likewise or from making such protective advances as may be
necessary or appropriate, in which case such lender, in respect of such advances,
shall be entitled to the benefit of any existing security in its favour as of the date
of this Order in accordance with its terms.

THIS COURT ORDERS that the Applicants on or before January 1, 1993, shall
provide the Senior Creditors with projections as to the monthly general,
administrative and restructuring ("GAR") costs for the months of January,
February and March, 1993, together with a cash-flow projection for LUPC for
the period commencing on January 1, 1993 through to April 30, 1993 inclusive.
THIS COURT ORDERS that, notwithstanding the terms of this Order, the gross
operating cash flow generated during the period commencing on the date of this
Order to and until the Stay Date (the "Interim Period") by the Londonderry Mall
shall be reserved and expended on the property in accordance with existing
agreements, but all property management or other similar fees payable to any
Applicant shall continue to be paid therefrom subject to the terms of any existing
loan agreements affecting same.
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Arrangement Act. The applicant Royal Oak Mines sought a stay of proceedings against it while it
attempted to negotiate a restructuring of debt. The application was supported by senior secured
lenders and by senior secured subordinated noteholders. A group of hedge lenders did not oppose
the granting of the order in principle, but argued that the relief sought was unnecessarily broad,
particulatly as the hedge lenders had been given only short notice of the application. Construction
lien claimants had not been given any notice. The application included a request for super priority
funding by means of debtor-in-possession financing.

HELD: The order granted was more limited in scope than what was requested. Granting of
debtor-in-possession financing was justified in principle, but caution was required in situations
where interested parties did not have the opportunity to review and reply to a request for it. Such
relief was to be kept in initial orders to what was reasonably necessary to meet the debtor's urgent
needs over the sorting-out period.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ss. 3(1), 11, 11(3), 11(4).
Counsel:

David E. Baird, Q.C. and Mario J. Forte, for the applicants.

Peter H. Griffin, fr Trilon Financial Corporation and Northgate Exploration Limited.
Ronald N. Robertson, Q.C., for Unofficial Senior Subordinated Noteholders' Committee.
Sean Dunphy, for Bankers Trust and Macquarrie Limited.

Hilary Clarke, for Bank of Nova Scotia.

1 BLAIR J.:-- These reasons are an expanded version of an endorsement made at the time of the
granting of an Initial Order in favour of the Applicants under the Companies' Creditors
Arrangement Act, R.S.C. 1985, ¢. C-36, as amended, on February 15, 1999. At the time, I indicated
that I would release additional reasons with respect to certain of the issues raised on the Initial
Application at a later date. In doing so, I propose to incorporate significant portions of the earlier
handwritten endorsement.

2 Royal Oak Mines Inc. ("Royal Oak"), and a series of related corporations, applied for the
protection of the Court afforded by the Companies' Creditors Arrangement Act (the "CCAA") while
they endeavour to negotiate a restructuring of their debt with their creditors. Royal Oak is a publicly
traded mining company of considerable import in the mining industry. It currently operates four
gold and copper mines (two in the Timmins area of Ontario, one in Yellowknife in the North West
Territories, and one (the Kemess mine) in the interior of British Columbia). The Company employs
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approximately 960 people (about 300 in Ontario, 280 in the North West Territories, 348 in British
Columbia, 27 at its corporate headquarters in Seattle, and 5 in the Province of Newfoundland).

3 Royal Oak is supported in this CCAA Application by Trilon Financial Corporation and
Northgate Exploration Limited, the senior secured lenders who are owed approximately $180
million, and by the unofficial creditors' committee of the Senior Secured Subordinated Noteholders
who are owed about $264 million. A group of three other lenders, known in the jargon of the
industry as the "Hedge Lenders", and who have advanced approximately $50 million to Royal Oak,
stands between the former two groups, in terms of priority. The three Hedge Lenders - Bankers
Trust, Macquarrie Limited of Australia, and Bank of Nova Scotia - did not strenuously oppose the
granting of an Initial CCAA Order in principle; however, they, questioned the scope and extent of
some of the relief sought, arguing that it was unnecessarily broad and "overreaching", particularly
where they had only been given short notice of the Application and where some creditors had been
given none.

4  There are construction lien claimants in the Province of British Columbia, they point out, who
have lien claims against the Kemess Mine totalling about $18 million, and whose claims are
admittedly prior to those of any other secured creditor in relation to that asset. Yet the lien claimants
were not given notice of these proceedings. In addition, Export Development Corporation has a
claim for about $19.5 million and had not been given notice.

5 TFalling world prices for gold and copper, environmental concerns with their attendant costs,
and construction and start-up costs relating to the Kemess Mine in particular, have led to Royal
Oak's current financial crunch. It is insolvent. I was quite satisfied on the evidence in Ms. Witte's
affidavit, and on the other materials filed, that the Applicants met the statutory requirements for the
granting of an Initial Order under section 11 of the CCAA, and that it was appropriate and just in
the circumstances for the Court to grant the protection sought on an Initial Order basis, while the
Applicants attempt to restructure their affairs and to elicit the approval and support of their creditors
to such a restructuring. Accordingly, an Initial Order was granted on February 15, 1999. There have
been certain adjustments and variations made to that Order since then.

6 Inview of some of the important concerns raised by Mr. Dunphy and Ms. Clarke on behalf of
the Hedge Lenders about the details and reach of the Order sought, however, I indicated that the
Court was not prepared to approve it in its entirely at this stage. The Initial Order as granted was
therefore somewhat more limited in scope than that requested. Somewhat more expanded reasons
than those set out in the handwritten endorsement made at the time were to follow. These are those
reasons.

Initial CCAA Orders

7  Section 11 of the CCAA is the provision of the Act embodying the broad and flexible statutory
power invested in the court to "grant its protection" to an applicant by imposing a stay of
proceedings against the applicant company, subject to terms, while the company attempts to
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negotiate a restructuring of its debt with its creditors. It is well established that the provisions of the
Act are remedial in nature, and that they should be given a broad and liberal interpretation in order
to facilitate compromises and arrangements between companies and their creditors, and to keep
companies in business where that end can reasonably be achieved: see, Elan Corporation and Nova
Metal Products Inc. v. Comiskey (1990), 1 C.B.R. (3d) 101 (Ont. C.A.), per Doherty J.A.; Re
Lehndorff General Partner (1992), 17 C.B.R. (3d) 24 (Ont. Gen. Div.), at p. 31; "Reorganizations
Under the Companies' Creditors Arrangement Act", Stanley E. Edwards, (1947), 25 Can. Bar Rev.
587 at p. 593 referred to with approval by Thackray J. in Re Quintette Coal Limited (1992), 13
C.B.R. (3d) 146 (B.C.S.C.) at p. 173.

8 In the utilization of the CCAA for this broad purpose a practice has developed whereby the
application is "pre-packaged" to a significant extent before relief is sought from the Court. That is,
the debtor company seeks to obtain the consent and support of its major creditors to a CCAA
process, and to its major terms and conditions, before the application is launched. This has been my
experience in the course of supervising more than a few such proceedings. The practice is a healthy
and effective one in my view, and is to be commended and encouraged. Nonetheless, it has led in
some ways to the problem which is the subject of these reasons.

9 The problem centres around the growing complexity of the Initial Orders sought under s. 11(3)
of the Act, and the increasing tendency to attempt to incorporate into such orders provisions to meet
every eventuality that might conceivably arise during the course of the CCAA process, Included in
this latter category is the matter of debtor-in-possession ("DIP") financing, calling - as it frequently
does - for a "super priority" position over all other secured lending then in place.

10  Initial Orders under the CCAA are almost invariably sought on short notice to many of the
creditors and, not infrequently, without any notice to others. I note as well that the Court is also
asked in most cases to respond on short notice and with little advance opportunity to examine the
materials filed in support of the application. This is because the materials, for very practical reasons,
are not usually ready for filing until just before the filing is made I make these obsetvations not to
be critical in any way, but simply to point out the realities of the context in which the application for
the Initial Order is usually determined.

11  This case falls into both the "short notice" and "no notice" categories. The Hedge Lenders, at
least, received only very short notice of the Application on February 15th. Neither the Kemess Lien
Claimants in British Columbia nor Export Development Corporation were given any notice. Yet the
Court was asked to grant super priority funding, which would rank ahead of even the Lien
Claimants (who have admitted priority over everyone), without their knowledge or consent, and
which would rank ahead of the Hedge Lenders who had not yet had a reasonable opportunity to
consider their position or (given an American holiday) for their counsel to obtain meaningful
instructions, The Initial Order which was originally sought in the proceeding consisted of 58
paragraphs of highly complex and sophisticated language. It was 28 pages in length. In addition, it
had an 11 page Term Sheet annexed as a Schedule to it. It dealt with,
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(a) the stay of proceedings (7 paragraphs, 4 1/2 pages);

(b) permitted operations by the Applicants during the CCAA period (4 paragraphs, 3
1/2 pages);

(c) restructuring steps permitted (8 paragraphs, 3 pages);

(d) the power to borrow and the charging of property (15 paragraphs, 5 pages)

(e) acharge to be imposed as a liability protection in favour of directors (2 elaborate
paragraphs, spanning 4 pages);

(f)  non-payment of creditors (one paragraph, 1/3 page);

(g) permission to file a plan of arrangement (2 paragraphs, 1/3 page);

(h) appointment and duties of the Monitor (9 paragraphs, 5 pages); and,

(i)  general terms, including the "come back" clauses (6 paragraphs, 1 1/2 pages).

12 What is at issue here is not the principle of the Court granting relief of the foregoing nature in
CCAA proceedings. That principle is well enough imbedded in the broad jurisdiction referred to
earlier in these reasons, In particular, it is not the tenet of DIP financing itself, or super priority
financing, which were being questioned. There is sufficient authority for present purposes to justify
the granting of such relief in principle: see, Canadian Asbestos Services v. Bank of Montreal
(1992), 11 O.R. (3d) 353 (Gen. Div., Chadwick J.) at pp. 359-361, supplemental reasons and leave
to appeal granted, (1993), 13 O.R. (3d) 291; Willann Investments Limited et al. v. Bank of America
Canada et al. (February 6, 1991) No. B22/91 (Ont. Gen. Div., Austin J.); Re Dylex Limited and
Other Companies (January 23, 1995), No. B-4/95 (Ont. Gen. Div., Houlden J.A.). It was the
granting of such relief on the broad terms sought here, and the wisdom of that growing practice --
without the benefit of interested persons having the opportunity to review such terms and, if so
advised, to comment favourably or neutrally or unfavourably, on them -- which was called into
question.

13 There is justification in the call for caution, in my view. The scope and the parameters of the
relief to be granted at the Initial Order stage - in conjunction with the dynamics of no notice, short
notice, and the initial statutory stay period provided for in subsection 11(3) of the Act - require
some consideration.

14 I have alluded to the highly complex and sophisticated nature of the Initial Order which was
originally sought in this proceeding. The statutory source from which this emanation grew,
however, is relatively simple and straightforward. Subsection 11(3) of the CCAA which is the
foundation of the Court's "protective" jurisdiction - states:

11(3) A court may, on an initial application in respect of a company, make
an order on such terms as it may impose, effective for such period as
the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken
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or that might be taken in respect of the company under an Act
referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings
in any action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement
of or proceeding with any other action, suit or proceeding against the
company.

15 Conceptually, then, the applicant is provided with the protections of a stay, a restraining order
and a prohibition order for a period "not exceeding 30 days" in order to give it time to muster
support for and justify the relief granted in the Initial Order, all interested persons by then having
received reasonable notice and having had a reasonable opportunity to consider their respective
positions. The difficulties created by ex parte and short notice proceedings are thereby attenuated.

16 Subsection 11(4) of the Act provides for the making of additional orders in the CCAA
process. The Court is granted identical powers to those set out in paragraphs (a) through (c) of
subsection 11(3), except that there is no limit on the time period during which a subsection 11(4)
order may remain in effect. The only other difference between the two subsections is that in respect
of an Initial order under subsection 11(3) the onus on the applicant is to show that it is appropriate
in the citcumstances for the order to issue, whereas in respect of an order under subsection 11(4)
there is an additional requirement to show that the applicant "has acted, and is acting, in good faith
and with due diligence" in the CCAA process.

17  The Initial Order sought in this case was not unlike those sought -- and, indeed,those which
have been granted -- in numerous other CCAA applications. While the relief granted is always a
matter for the exercise of judicial discretion, based upon the statutory and inherent jurisdiction of
the Court, it seems to me that considerable relief now sought at the Initial Order stage extends
beyond what can appropriately be accommodated within the bounds of procedural faitness. It was at
least partially for that reason that I declined to grant the Initial Order relief sought at the outset of
this proceeding.

18  Upon reflection, it seems to me that the following considerations might use fully be kept in
mind by those preparing for an Initial Order application, and by the Court in granting such an order.

19  First, recognition must be given to the reality that CCAA applications for the most part
involve substantial corporations with large indebtedness and often complex debtor-creditor
structures. Indeed, the threshold for applying for relief under the CCAA is a debt burden of at least
$5 million.! Thus, I do not mean to suggest by anything said in these reasons that either the process
itself or the corporate/commercial/financial issues which must be addressed and resolved, are
simple or easily articulated. Therein lies a challenge, however.

20 CCAA orders will of necessity involve a certain complexity. Nevertheless, at least a nod in the
direction of plainer language would be helpful to those having to review the draft on short notice, or
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to react to the order in quick fashion after it has been made on no notice. It would also be helpful to
the Court, which - as I have noted - is not infrequently asked to give its approval and grant the order
with very little advance opportunity for review or consideration. The language of orders should be
clear and as simple and readily understandable to creditors and others affected by them as possible
in the circumstances. They should not read like trust indentures. These comments are relevant to all
orders, but to Initial CCAA Orders in particular.

21  The Initial Order will, of course, contain the necessary declaration that the applicant is a
company to which the CCAA applies, the authorization to file a plan of compromise and
arrangement, the appointment of the monitor and its duties, and such things as the "comeback"
clause. In other respects, however, what the Initial Order should seek to accomplish, in my view, is
to put in place the necessary stay provisions and such further operating, financing and restructuring
terms as are reasonably necessary for the continued operation of the debtor company during a brief
but realistic period of time, on an urgency basis. During such a period, the ongoing operations of the
company will be assured, while at the same time the major affected stakeholders are able to
consider their respective position's and prepare to respond.

22 Having sought only the reasonably essential minimum relief required for purposes of the
Initial Order, the applicant then has the discretion as to when to ask for more extensive relief. It may
well be helpful, though, if the nature of the more extensive relief to be sought is signalled in the
Initial application, so that interested and affected persons will know what is in the offing in that
regard.

23 Subsection 11(3) of the Act does not stipulate that the Initial Order shall be granted for a
period of 30 days. It provides that the Court in its discretion may grant an order for a period not
exceeding 30 days. Each case must be approached on the basis of its own circumstances, and an
agreement in advance on the part of all affected secured creditors, at least, may create an entirely
different situation. In the absence of such agreement, though, the preferable practice on applications
under subsection 11(3) is to keep the Initial Order as simple and straightforward as possible, and the
relief sought confined to what is essential for the continued operations of the company during a
brief "sorting-out" period of the type referred to above. Further issues can then be addressed, and
subsequent orders made, if appropriate, under the rubric of the subsection 11(4) jurisdiction.

24 It follows from what I have said that, in my opinion, extraordinary relief such as DIP
financing with super priority status should be kept, in Initial Orders, to what is reasonably necessary
to meet the debtor company's urgent needs over the sorting-out period. Such measures involve what
may be a significant re-ordering of priorities from those in place before the application is made, not
in the sense of altering the existing priorities as between the various secured creditors but in the
sense of placing encumbrances ahead of those presently in existence. Such changes should not be
imported lightly, if at all, into the creditors mix; and affected parties are entitled to a reasonable
opportunity to think about their potential impact, and to consider such things as whether or not the
CCAA approach to the insolvency is the appropriate one in the circumstances - as opposed, for
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instance. to a receivership or bankruptcy - and whether or not, or to what extent, they are prepared
to have their positions affected by DIP or super priority financing. As Mr. Dunphy noted, in the
context of this case, the object should be to "keep the lights [of the company] on" and enable it to
keep up with appropriate preventative maintenance measures, but the Initial Order itself should
approach that objective in a judicious and cautious matter.

25 For similar reasons, things like the proliferation of advisory committees and the attendant
professional costs accompanying them, and the extension of broad protection to ditectors, are better
left for orders other than the Initial order.

26 1 conclude these observations with a word about the "comeback clause". The Initial Order as
granted in this case contained the usual provision which is known by that description. It states:

THIS COURT ORDERS that, notwithstanding any other provision of this Order,
the Applicants may apply at any time to this Court to seek any further relief, and
any interested Person may apply to this Court to vary or rescind this Order or
seek other relief on seven days' notice to the Applicants, the Monitor, the CCAA
Lender and to any other Person likely to be affected by the Order sought or on
such other notice, if any, as this Court may order. (emphasis added)

27  The Initial Order also contained the usual clause permitting the Applicants or the Monitor to
apply for directions in relation to the discharge of the Monitor's powers and duties or in relation to
the proper execution of the Initial Order. This right is not afforded to others.

28 The comeback provisions are available to sort out issues as they arise during the course of the
restructuring, However, they do not provide an answer to overreaching Initial Orders, in my view.
There is an inherent disadvantage to a person having to rely on those provisions. By the time such a
motion is brought the CCAA process has often taken on a momentum of its own, and even if no
formal "onus" is placed on the affected person in such a position, there may well be a practical one
if the relief sought goes against the established momentum. On major security issues, in particular,
which arise at the Initial Order stage, the occasions where a creditor is required to rely upon the
comeback clause should be minimized.

29 These reasons are intended to compliment and to elaborate upon those set out in the brief
endorsement made at the time the Initial Order was granted on February 15, 1999, in favour of the
Royal Oak Applicants, but in a form more limited than that sought.

BLAIR J.

cp/s/bbd/DRS/qljac
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1 CCAA, subsection 3(1).
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Indexed as:

Chef Ready Foods Ltd. v. Hongkong Bank of Canada

IN THE MATTER of The Company Act R.S.B.C. 1979, C. 59
AND IN THE MATTER of The Companies' Creditors Arrangement Act,
R.S.C. 1985 ¢. C-36
AND IN THE MATTER of Chef Ready Foods Ltd. and Istonio Foods
Ltd.
Between
Chef Ready Foods Ltd., Respondent, (Petitioner), and
Hongkong Bank of Canada, Appellant, (Respondent)

[1990] B.C.J. No. 2384
[1991]2 W.W.R. 136
51 B.C.L.R. (2d) 84
4 CBR. (3d) 311
23 A.C.W.S. (3d) 976
1990 CanLlII 529

Vancouver Registry: CA12944

British Columbia Court of Appeal
Carrothers, Cumming and Gibbs JJ.A.

Heard: October 12, 1990
Judgment: October 29, 1990

Debtor and creditor -- Arrangement under companies' creditors arrangement act -- Bank Act
security -- Priority.

Appeal from a stay order issued under the Companies' Creditors Arrangement Act. Bank supplying
credit and services to Chef Ready, and holding security under section 178 of the Bank Act. Bank
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commencing proceedings upon its security. Chef Ready petitioning for relief under the Companies'
Creditors Arrangement Act. Order issued staying realization on any security of Chef Ready. Issue
whether Bank Act security should be exempt from the order.

HELD: Appeal dismissed. Nothing in the Companies' Creditors Arrangement Act exempted any
creditors from the provisions of the Act, and nothing in the Bank Act excluded the impact of the
Companies' Creditors Arrangement Act. Bank's interest not defeated, but its right to seize and sell
postponed. Broad protection of creditors in the Companies' Creditors Arrangement Act to prevail
over the Bank Act. Section 178 security included in the term "security" in the Companies' Creditors
Relief Act.

STATUTES, REGULATIONS AND RULES CITED:
Bank Act, R.S.C. 1985, c. B-1,s. 178, 179.
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, ss. 8, 11.

Counsel for the Appellant: D.I. Knowles and H.M. Ferris.
Counsel for the Respondent: R.H. Sahrmann and L.D. Goldberg.

GIBBS J.A. (for the Court, dismissing the appeal):-- The sole
issue on this appeal
is whether a stay order made by a Chambers judge unders. 11 of
the Companies' Creditors Arrangement Act, R.S.C. 1985, Chap. C-
36 is a bar to realization by the Hongkong Bank of Canada
(the "Bank") on security granted to it under s. 178 of the
Bank Act, R.S.C. 1985, Chap. B-1.

The facts relevant to resolution of the issue are not in dispute. The respondent Chef Ready Foods
Ltd. ("Chef Ready") is in the business of manufacturing and wholesaling fresh and frozen pizza
products. The appellant Bank provided credit and other banking services to Chef Ready. As part of
the security for its indebtedness Chef Ready executed the appropriate documentation and filed the
appropriate notices under s. 178 of the Bank Act. Accordingly the Bank holds what is commonly
referred to as "section 178 security".

Chef Ready encountered financial difficulties. On August 22, 1990, following upon some
fruitless negotiations, the Bank, through its solicitors, demanded payment from Chef Ready. The
debt then stood at $365,318.69 with interest accruing thereafter at $150.443 per day. Chef Ready
did not pay.
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On August 27, 1990 the Bank commenced proceedings upon debenture security which it held and
upon guarantees by the principals of Chef Ready. Also on August 27, 1990, the Bank appointed an
agent under a general assignment of book debts which it held, with instructions to the agent to
realize upon the accounts. In the meantime, on August 23, 1990, so as to qualify under the
Companies' Creditors Arrangement Act (the "C.C.A.A."), Chef Ready had granted a trust deed to a
trustee and issued an unsecured $50 bond. On August 28, 1990, the day after the Bank commenced
its debenture and guarantee proceedings, Chef Ready filed a petition secking various forms of relief
under the C.C.A.A. On the same day Chef Ready filed an application, ex parte, as they were entitled
to do under the C.C.A.A. for an order to be issued that day granting the relief claimed in the
petition.

The application was heard in Chambers in the afternoon of August 28, 1990 and the following
day. The Bank learned "on the grapevine" of the application and appeared on the hearing and was
given standing to make submissions. It also filed affidavit evidence which appears to have been
taken into account by the Chambers judge. The affidavit evidence had appended to it, inter alia, the
s. 178 security documentation. On August 30, 1990 the Chambers judge granted the order and
delivered oral reasons at the end of which he said:

"I therefore conclude that the Companies' Creditors Arrangement Act is an
overriding statute which gives the court power to stay all proceedings including
the right of the bank to collect the accounts receivable."

The reasons refer specifically to the accounts receivable because the Bank was then poised ready
to take possession of those accounts and collect the amounts owing, Its right to do so arose under
the general assignment of book debts and under clause 4 of the s. 178 security instrument:

" 4, If the Customer shall sell the property or any part thereof, the proceeds of
any such sale, including cash, bills, notes, evidence of title, and securities, and
the indebtedness of any purchaser in connection with such sales shall be the
property of the Bank to be forthwith paid or transferred to the Bank, and until so
paid or transferred to be held by the Customer on behalf of and in trust for the
Bank. Execution by the Customer and acceptance by the Bank of an assignment
of book debts shall be deemed to be in furtherance of this declaration and not an
acknowledgement by the Bank of any right or title on the part of the Customer to
such book debts."

The formal order made by the Chambers judge contains a paragraph which stays realization upon
or otherwise dealing with any securing on "the undertaking, property and assets" of Chef Ready:

" THIS COURT FURTHER ORDERS THAT all proceedings taken or that might
be taken by any of the Petitioners' creditors or any other person, firm or
corporation under the Bankruptcy Act (Canada) or the Winding-Up Act (Canada)
shall be stayed until further Order of this Court upon 2 days notice to the
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Petitioners and that further proceedings in any action, suit or proceeding
commenced by any person, firm or corporation against any of the Petitioners be
stayed until the further Order of this Court upon 2 days notice to the Petitionets,
that no action, suit or other proceeding may be proceeded with or commenced
against any of the Petitioners by any person, firm or corporation except with
leave of this Court upon 2 days notice to the Petitionets and subject to such terms
as this Court may impose and that the right of any person, firm or corporation to
realize upon or otherwise deal with any property right or security held by that
person firm or corporation on the undertaking, property and assets of the
Petitioners be and the same is postponed;"

(Emphasis added.)

The jurisdiction in the court to make such a stay order is found in s. 11 of the C.C.A.A.:

" ii. Notwithstanding anything in the Bankruptcy Act or the Winding-Up Act, whenever
an application has been made under this Act in respect of any company, the court, on
the application of any person interested in the matter, may, on notice to any other
person or without notice as it may see fit,

(a)

(b)
©

make an order staying, until such time as the court may prescribe or until any
further order, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy Act and the Winding-Up Act or either of them;
restrain further proceedings in any action, suit or proceeding against the company
on such terms as the court sees fit; and

make an order that no suit, action or other proceeding shall be proceeded with or
commenced against the company except with the leave of the court and subject to
such terms as the court imposes."

The question of whether a step, not involving any court or litigation process, taken to realize
upon the accounts receivable is a "suit, action or other proceeding ... against the company" is not
before the court on this appeal. The Bank does not put its case forward on that footing, Its
contention is more general in nature. It is that s. 178 security is beyond the reach of the C.C.A.A.;
put another way, that whatever the scope of the C.C.A.A. it does not go so far as to impede or
qualify, or give jurisdiction to make orders which will impede or qualify, the rights of realization of
a holder of s. 178 security. Consistent with that position, by way of relief on the appeal the Bank
asks only that the stay order be varied to free up the s. 178 security:

"NATURE OF ORDER SOUGHT

An order that the appeal of the Appellant be allowed and an order be made the
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Order of the Judge in the Court below be set aside insofar as it restrains the
Appellant from exercising its rights under its section 178 security..."

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between
an insolvent debtor company and its creditors to the end that the company is able to continue in
business. It is available to any company incorporated in Canada with assets or business activities in
Canada that is not a bank, a railway company, a telegraph company, an insurance company, a trust
company, or a loan company. When a company has recourse to the C.C.A.A. the court is called
upon to play a kind of supervisory role to preserve the status quo and to move the process along to
the point where a compromise or arrangement is approved or it is evident that the attempt is doomed
to failure. Obviously time is critical. Equally obviously, if the attempt at compromise or
arrangement is to have any prospect of success there must be a means of holding the creditors at
bay, hence the powers vested in the court under s. 11.

There is nothing in the C.C.A.A. which exempts any creditors of a debtor company from its
provisions, The all encompassing scope of the Act qua creditors is even underscored by s. 8 which
negates any contracting out provisions in a security instrument. And Chef Ready emphasizes the
obvious, that if it had been intended that s, 178 security or the holders of s. 178 security be exempt
from the C.C.A.A. it would have been a simple matter to say so. But that does not dispose of the
issue. There is the Bank Act to consider.

There is nothing in the Loans and Security division of the Bank Act either, where s. 178 is found,
which specifically excludes direct or indirect impact by the C.C.A.A. Nonetheless the Bank's
position, in essence, is that there is a notional cordon sanitaire around s, 178 and other sections
associated with it such that neither the C.C.A.A. or orders made under it can penetrate. In support of
its position the Bank relies heavily upon the recent unanimous judgment of the Supreme Court of
Canada in Bank of Montreal v. Hall, [1990 1 S.C.R. 121, and to a lesser degree upon an earlier
unanimous Supreme Court of Canada judgment in Flintoft v. Royal Bank of Canada (1964), S.C.R.
631.

The principal issue in Hall was whether ss. 19 to 36 of the Saskatchewan Limitation of Civil
Rights Act applied to a security taken under ss. 178 and 179 of the Bank Act. The court held that it
was beyond the competence of the Saskatchewan Legislature "to superadd conditions governing
realization over and above those found within the confines of the Bank Act" (p. 154). In the course
of arriving at its decision the court considered the property interest acquired by a bank under s. 178
security, the legislative history leading up to the present ss. 178 and 179, the purposes intended to
be achieved by the legislation, and the rights of a bank holding s. 178 security. All of those
considerations have application to the issue here, and the judgment merits reading in full to
appreciate the relevance of all of its parts, However a few extracts will serve to illustrate the Bank's
reliance:

"... a bank taking security under section 178 effectively acquires legal title to the
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borrowet's interest in the present and after-acquired property assigned to it by the
borrower" (p. 134)

"... the Parliament of Canada has enacted these sections not so much for the
benefit of banks as for the benefit of manufacturers" (p. 139)

"... These sections of the Bank Act have become an integral part of bank lending
activities and are a means of providing support in many fields of endeavour to an
extent which otherwise would not be practical from the standpoint of prudent
banking" (p. 139)

"The bank obtains and may assert its right to the goods and their proceeds against
the world, except as only Parliament itself may reduce or modify those rights" (p.
143)

"... the rights, duties and obligations of creditor and debtor are to be determined
solely by reference to the Bank Act..." (p. 143)

"The essence of that regime [ss. 178 and 179], it hardly needs repeating, is to
assign to the bank, on the taking out of the security, right and title to the goods in
question, and to confer, on default of the debtor, and immediate right to seize and
sell those goods ..." (p. 152)

"... it was Parliament's manifest legislative purpose that the sole realization
scheme applicable to the s, 178 security interest be that contained in the Bank
Act itself" (p. 154)

"... Parliament, under its power to regulate banking, has enacted a complete code
that at once defines and provides for the realization of a security interest" (p.
155).

It is the insular theme which runs through these propositions that the Bank seizes upon to support
its claim for immunity. But, it must be asked, in what respect does the preservation of the status quo
qua creditors under the C.C.A.A. for a temporary period infringe upon the rights of the Bank under
ss. 178 and 17972 It does not detract from the Bank's title; it does not distort the mechanics of
realization of the security in the sense of the steps to be taken; it does not prevent immediate
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crystallization of the right to seize and sell; it does not breach the "complete code". All that it does
is postpone the exercise of the right to seize and sell. And here the Bank had already allowed at
least five days to expire between the accrual of the right and the taking of a step to exercise. It
follows from this analysis that there is no apparent bar in the Bank Act to the application of the
C.C.A.A. to s. 178 security and the Bank's rights in respect of it.

Having regard to the broad public policy objectives of the C.C.A.A. there is good reason why s.
178 security should not be excluded from its provisions. The C.C.A.A. was enacted by Parliament
in 1933 when the nation and the world were in the grip of an economic depression. When a
company became insolvent liquidation followed because that was the consequence of the only
insolvency legislation which then existed - the Bankruptcy Act and the Winding-Up Act. Almost
inevitably liquidation destroyed the shareholders' investment, yielded little by way of recovery to
the creditors, and exacerbated the social evil of devastating levels of unemployment. The
government of the day sought, through the C.C.A.A., to create a regime whereby the principals of
the company and the creditors could be brought together under the supervision of the court to
attempt a reorganization or compromise or arrangement under which the company could continue in
business. These excerpts from an article by Stanley E. Edwards at p. 587 of 1947 Vol. 25 of the
Canadian Bar Review, entitled "Reorganizations Under The Companies' Creditors Arrangement
Act", explain very well the historic and continuing purposes of the Act:

" It is important in applying the C.C.A.A. to keep in mind its purpose and several
fundamental principles which may serve to accomplish that purpose. Its object,
as one Ontario judge has stated in a number of cases, is to keep a company going
despite insolvency. Hon. C. H, Cahan when he introduced the bill into the House
of Commons indicated that it was designed to permit a corporation, through
reorganization, to continue its business, and thereby to prevent its organization
being disrupted and its goodwill lost. It may be that the main value of the assets
of a company is derived from their being fitted together into one system and that
individually they are worth little The trade connections associated with the
system and held by the management may also be valuable. In the case of a large
company it is probable that no buyer can be found who would be able and willing
to buy the enterprise as a whole and pay its going concern value. The alternative
to reorganization then is often a sale of the property piecemeal for an amount
which would yield little satisfaction to the creditors and none at all to the
shareholders." (p. 592)

" There are a number of conditions and tendencies in this country which

underline the importance of this statute. There has been over the last few years a
rapid and continuous growth of industry, primarily manufacturing. The tendency
here, as in other expanding private enterprise countries, is for the average size of
corporations to increase faster than the number of them, and for much of the new
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wealth to be concentrated in the hands of existing companies or their successors.
The results of permitting dissolutions of companies without giving the patties an
adequate opportunity to reorganize them would therefore likely be more serious
in the future than they have been in the past.

Because of the country's relatively small population, however, Canadian
industry is and will probably continue to be very much dependent on world
markets and consequently vulnerable to world depressions. If there should be
such a depression it will become particularly important that an adequate
reorganization procedure should be in existence, so that the Canadian economy
will not be permanently injured by discontinuance of its industries, so that
whatever going concern value the insolvent companies have will not be lost
through dismemberment and sale of their assets, so that their employees will not
be thrown out of work, and so that large numbers of investors will not be
deprived of their claims and their opportunity to share in the fruits of the future
activities of the corporations. While we hope that this dismal prospect will not
materialize, it is nevertheless a possibility which must be recognized. But
whether it does or not, the growing importance of large companies in Canada
will make it important that adequate provision be made for reorganization of
insolvent corporations.” (p. 590)

It is appatent from these excerpts and from the wording of the statute that, in contrast with ss. 178
and 179 of the Bank Act which are preoccupied with the competing rights and duties of the
borrower and the lender, the C.C.A.A. serves the interests of a broad constituency of investots,
creditors and employees. If a bank's rights in respect of s. 178 security are accorded an unique status
which renders those rights immune from the provisions of the C.C.A.A. the protection afforded that
constituency for any company which has granted s. 178 security will be largely illusory. It will be
illusory because almost inevitably the realization by the bank on its security will destroy the
company as a going concern. Here, for example, if the Bank signifies and collects the accounts
receivable Chef Ready will be deprived of working capital. Collapse and liquidation must
necessarily follow. The lesson will be that where s. 178 security is present a single creditor can
frustrate the public policy objectives of the C.C.A.A. There will be two classes of debtor
companies: those for whom there are prospects for recovery under the C.C.A.A.; and those for
whom the C.C.A.A. may be irrelevant dependant upon the whim of the s. 178 security holder.
Given the economic circumstances which prevailed when the C.C.A.A. was enacted it is difficult to
imagine that the legislators of the day intended that result to follow.

In the exercise of their functions under the C.C.A.A. Canadian courts have shown themselves
partial to a standard of liberal construction which will further the policy objectives. See such cases
as Meridian Developments Inc. v. T.D. Bank (1984), 52 C.B.R. 109 (Alta. Q.B.); Northland
Propetties Limited v. Excelsior Life Insurance Company (1989), 34 B.C.L.R. (2d) 122 (B.C.C.A.);
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Re Feifer and Frame Manufacturing Corporation (1947), 28 C.B.R. 124 (Que. C.A.); Wynden
Canada Inc. v. Gaz Metropolitaine (1982), 44 C.B.R. 285 (Que. S.C.); and Norcen Energy
Resources v. Qakwood Petroleums (1988) 72 C.B.R. 2 (Alta. Q.B.). The trend demonstrated by
these cases is entirely consistent with the object and purpose of the C.C.A.A.

The trend which emerges from this sampling will be given effect here by holding that where the
word security occurs in the C.A A.A. it includes s. 178 security and where the word creditor occurs
it includes a bank holding s. 178 security. To the extent that there may be conflict between the two
statutes therefore, the broad scope of the C.C.A.A. prevails.

For these reasons the disposition by the Chambers judge of the application made by Chef Ready
will be upheld. it follows that the appeal is dismissed.

GIBBS J.A.
CARROTHERS J.A.:-- I agree.
CUMMING J.A.:-- T agree.
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Indexed as:

Canadian Red Cross Society (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985 ¢. C-36
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
the Canadian Red Cross Society/La Société Canadienne De La
Croix-Rouge
AND IN THE MATTER OF the Canadian Red Cross Society/ La
Société Canadienne De La Croix-Rouge

[1998] O.J. No. 3306
72 0.T.C. 99
5 C.B.R. (4th) 299
1998 CarswellOnt 3346
81 A.C.W.S. (3d) 932

Commercial List File No. 98-CL-002970

Ontario Court of Justice (General Division)
Blair J.

August 19, 1998.

(28 pp.)

[Ed. note: Supplementary reasons released August 19, 1998, See [1998] O.J. No. 3307, Further supplementary reasons also released August 19, 1998,
See [1998] O.J. No, 3513.]

Counsel:

B. Zarnett, B. Empey and J. Latham, for the Canadian Red Cross.

E.B. Leonard, S.J. Page and D,S. Ward, for the Provinces except Que. and for the Canadian Blood
Services.

Jeffrey Carhart, for the Héma-Québec and for the Government of Québec.
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Marlene Thomas and John Spencer, for the Attorney General of Canada.

Pierre R. Lavigne and Frank Bennett, for the Quebec '86-90 Hepatitis C Claimants.

Pamela Huff and Bonnie Tough, for the 1986-1990 Haemophiliac Hepatitis C Claimants.
Harvin Pitch and Kenneth Arenson, for the 1986-1990 Hepatitis C Class Action Claimants.
Aubrey Kaufman and David Harvey, for the Pre 86/Post 90 Hepatitis C Class Action Claimants.
Bruce Lemer, for the B.C. 1986-90 Class Action.

Donna Ring, for the HIV Claimants.

David A. Klein, for the B.C. Pre-86/Post-90 Hepatitis C Claimants.

David Thompson, agent for the Quebec Pre-86/Post 90 Hepatitis C Claimants.

Michael Kainer, for the Service Employees International Union.

1.V.B. Nordheimer, for the Bayer Corporation.

R.N. Robertson, Q.C. and S.E. Seigel, for the T.D. Bank.

James H. Smellie, for the Canadian Blood Agency.

W.V. Sasso, for the Province of British Columbia.

Justin R. Fogarty, for the Raytheon Engineers.

Nancy Spies, for the Central Hospital et al (Co-D).

M. Thomson, for the various physicians.

C.H. Freeman, for the Blood Trac Systems.

BLAIR J. (endorsement):--
Background and Genesis of the Proceedings

1 The Canadian Red Cross Society/La Société Canadienne de la Croix Rouge has sought and
obtained the insolvency protection and supervision of the Court under the Companies' Creditors
Arrangement Act ("CCAA"). It has done so with a view to putting forward a Plan to compromise its
obligations to creditors and also as part of a national process in which responsibility for the
Canadian blood supply is to be transferred from the Red Cross to two new agencies which are to
form a new national blood authority to take control of the Canadian Blood Progtam.

2 The Red Cross finds itself in this predicament primarily as a result of some $8 billion of tort
claims being asserted against it (and others, including governments and hospitals) by a large number
of people who have suffered tragic harm from diseases contacted as a result of a blood
contamination problem that has haunted the Canadian blood system since at least the early 1980's.
Following upon the revelations forthcoming from the wide-ranging and seminal Krever
Commission Inquiry on the Blood System in Canada, and the concern about the safety of that
system - and indeed alarm - in the general population as a result of those revelations, the federal,
provincial and territorial governments decided to transfer responsibility for the Canadian Blood
Supply to a new national authority. This new national authority consists of two agencies, the
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Canadian Blood Service and Héma-Québec.
The Motions

3  The primary matters for consideration in these Reasons deal with a Motion by the Red Cross
for approval of the sale and transfer of its blood supply assets and operations to the two agencies
and a cross-Motion on behalf of one of the Groups of Transfusion Claimants for an order dismissing
that Motion and directing the holding of a meeting of creditors to consider a counter-proposal which
would see the Red Cross continue to operate the blood system for a period of time and attempt to
generate sufficient revenues on a fee-for-blood-service basis to create a compensation fund for
victims.

4  There are other Motions as well, dealing with such things as the appointment of additional
Representative Counsel and their funding, and with certain procedural matters pertaining generally
to the CCAA proceedings. I will return to these less central motions at the end of these Reasons.

Operation of the Canadian Blood System and Evolution of the Acquisition Agreement

5 Transfer of responsibility for the operation of the Canadian blood supply system to a new
authority will mark the first time that responsibility for a nationally co-ordinated blood system has
not been in the hands of the Canadian Red Cross. Its first blood donor clinic was held in January,
1940 - when a national approach to the provision of a blood supply was first developed. Since 1977,
the Red Cross has operated the Blood Program furnishing the Canadian health system with a variety
of blood and blood products, with funding from the provincial and territorial governments. In 1981,
the Canadian Blood Committee, composed of representatives of the governments, was created to
oversee the Blood Program on behalf of the Governments. In 1991 this Committee was replaced by
the Canadian Blood Agency - whose members are the Ministers of Health for the provinces and
territories - as funder and co-ordinator of the Blood Program. The Canadian Blood Agency, together
with the federal government's regulatory agency known as BBR (The Bureau of Biologics and
Radiopharmaceuticals) and the Red Cross, are the principal components of the organizational
structure of the current Blood Supply System.

6 In the contemplated new regime, The Canadian Blood Service has been designated as the
vehicle by which the Governments in Canada will deliver to Canadians (in all provinces and
territories except Quebec) a new fully integrated and accountable Blood Supply System, Quebec
has established Héma-Québec as its own blood service within its own health care system, but
subject to federal standards and regulations. The two agencies have agreed to work together, and are
working in a co-ordinated fashion, to ensure all Canadians have access to safe, secure and adequate
supplies of blood, blood products and their alternatives. The scheduled date for the transfer of the
Canadian blood supply operations from the Red Cross to the new agencies was originally
September 1, 1998. Following the adjournment of these proceedings on July 31st to today's date, the
closing has been postponed. It is presently contemplated to take place shortly after September 18,
1998 if the transaction is approved by the Court.
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7 The assets owned and controlled by the Red Cross are important to the continued viability of
the blood supply operations, and to the seamless transfer of those operations in the interests of
public health and safety. They also have value. In fact, they are the source of the principal value in
the Red Cross's assets which might be available to satisfy the claims of creditors. Their sale was
therefore seen by those involved in attempting to structure a resolution to all of these political,
social and personal problems, as providing the main opportunity to develop a pool of funds to go
towards satisfying the Red Cross's obligations regarding the claims of what are generally referred to
in these proceedings as the "Transfusion Claimants". It appears, though, that the Transfusion
Claimants did not have much, if any, involvement in the structuring of the proposed resolution.

8 Everyone recognizes, I think, that the projected pool of funds will not be sufficient to satisfy
such claims in full, but it is thought - by the Red Cross and the Governments, in any event - that the
proceeds of sale from the transfer of the Society's blood supply assets represent the best hope of
maximizing the return on the Society's assets and thus of maximizing the funds available from it to
meet its obligations to the Transfusion Claimants.

9  This umbrella approach - namely, that the blood supply operations must be transferred to a new
authority, but that the proceeds generated from that transfer should provide the pool of funds from
which the Transfusion Claimants can, and should, be satisfied, so that the Red Cross may avoid
bankruptcy and continue its other humanitarian operations - is what led to the marriage of these
CCAA proceedings and the transfer of responsibility for the Blood System. The Acquisition
Agreement which has been carefully and hotly negotiated over the past 9 months, and the sale from
the Red Cross to the new agencies is - at the insistence of the Governments - subject to the approval
of the Court, and they are as well conditional upon the Red Cross making an application to
restructure pursuant to the CCAA.

10  The Initial Order was made in these proceedings under the CCAA on July 20th.
The Sale and Transfer Transaction

11  The Acquisition Agreement provides for the transfer of the operation of the Blood Program
from the Red Cross to the Canadian Blood Service and Héma-Québec, together with employees,
donor and patient records and assets relating to the operation of the Program on Septembet 1, 1998.
Coutt approval of the Agreement, together with certain orders to ensure the transfer of clear title to
the Purchasers, are conditions of closing,.

12 The sale is expected to generate about $169 million in all, before various deductions. That
sum is comprised of a purchase price for the blood supply assets of $132.9 million plus an estimated
$36 million to be paid for inventory. Significant portions of these funds are to be held in escrow
pending the resolution of different issues; but, in the end, after payment of the balance of the
outstanding indebtedness to the T-D Bank (which has advanced a secured line of credit to fund the
transfer and re-structuring) and the payment of certain creditors, it is anticipated that a pool of funds
amounting to between $70 million and $100 million may be available to be applied against the
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Transfusion Claims.

13 In substance, the new agencies are to acquire all fixed assets, inventory, equipment, contracts
and leases associated with the Red Cross Blood Program, including intellectual property,
information systems, data, software, licences, operating procedures and the very important donor
and patient records. There is no doubt that the sale represents the transfer of the bulk of the
significant and valuable assets of the Red Cross.

14 A vesting order is sought as part of the relief to be granted. Such an order, if made, will have
the effect of extinguishing realty encumbrances against and security interest in those assets. I am
satisfied for these purposes that appropriate notification has been given to registered encumbrancers
and other security interest holders to permit such an order to be made. I am also satisfied, for
purposes of notification warranting a vesting order, that adequate notification of a direct and public
nature has been given to all of those who may have a claim against the assets. The CCAA
proceedings themselves, and the general nature of the Plan to be advanced by the Red Cross -
including the prior sale of the blood supply assets - has received wide coverage in the media.
Specific notification has been published in principal newspapers across the country. A document
room containing relevant information regarding the proposed transaction, and relevant financial
information, was set up in Toronto and most, if not all, claimants have taken advantage of access to
that room, Richter & Partners were appointed by the Court to provide independent financial advice
to the Transfusion Claimants, and they have done so. Accordingly, I am satisfied in terms of
notification and service that the proper foundation for the granting of the Order sought has been
laid.

15 What is proposed, to satisfy the need to protect encumbrancers and holders of personal
security interests is,

a)  that generally speaking, prior registered interests and encumbrances
against the Red Cross's lands and buildings will not be affected - i.e., the
transfer and sale will take place subject to those interests, or they will be
paid off on closing; and,

b)  that registered personal property interests will either be assumed by the
Purchasers or paid off from the proceeds of closing in accordance with
their legal entitlement.

Whether the Purchase Price is Fair and Reasonable

16  The central question for determination on this Motion is whether the proposed Purchase Price
for the Red Cross's blood supply related assets is fair and reasonable in the circumstances, and a
price that is as close to the maximum as is reasonably likely to be obtained for such assets. If the
answer to this question is "Yes", then there can be little quarrel - it seems to me - with the
conversion of those assets into cash and their replacement with that cash as the asset source
available to satisfy the claims of creditors, including the Transfusion Claimants. It matters not to
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creditors and Claimants whether the source of their recovery is a pool of cash or a pool of
real/personal/intangible assets. Indeed, it may well be advantageous to have the assets already
crystallised into a cash fund, readily available and earning interest. What is important is that the
value of that recovery pool is as high as possible.

17 On behalf of the 1986-1990 Québec Hepatitis C Claimants Mr. Lavigne and Mr. Bennett
argue, however, that the purchase price is not high enough. Mr. Lavigne has put forward a
counter-proposal which he submits will enhance the value of the Red Cross's blood supply assets by
giving greater play to the value of its exclusive licence to be the national supplier of blood, and
which will accordingly result in a much greater return for Claimants. This proposal has been
referred to as the "Lavigne Proposal" or the "No-Fault Plan of Arrangement". I shall return to it
shortly; but first I propose to deal with the submissions of the Red Cross and of those who support
its Motion for approval, that the proposed price is fair and reasonable. Those parties include the
Governments, the proposed Purchasers - the Canadian Blood Service and Héma-Québec - and
several (but not all) of the other Transfusion Claimant Groups.

18 AsIhave indicated, the gross purchase price under the Acquisition Agreement is $132.9
million, plus an additional amount to be paid for inventory on closing which will generate a total
purchase price of approximately $169 million. Out of that amount, the Bank indebtedness is to be
paid and the claims of certain other creditors defrayed. It is estimated that a fund of between $70
million and $100 million will be available to constitute the trust fund to be set aside to satisfy
Transfusion Claims.

19  This price is based upon a Valuation prepared jointly by Deloitte & Touche (financial advisor
to the Governments) and Ernst & Young (financial advisor to the Red Cross and the present
Monitor appointed under the Initial CCAA Order). These two financial advisors retained and relied
upon independent appraisal experts to appraise the realty (Royal LePage), the machinery and
equipment and intangible assets (American Appraisal Canada Inc.) and the laboratories (Pellemon
Inc.). The experience, expertise and qualifications of these various experts to conduct such
appraisals cannot be questioned. At the same time, it must be acknowledged that neither Deloitte &
Touche nor Ernst & Young are completely "independent" in this exercise, given the source of their
retainers. It was at least partly for this reason that the Court was open to the suggestion that Richter
& Partners be appointed to advise the 1986-1990 Ontario Class Action Claimants (and through
them to provide independent advice and information to the other groups of Transfusion Claimants).
The evidence and submissions indicate that Richter & Partners have met with the Monitor and with
representatives of Deloitte & Touche, and that all enquiries have been responded to.

20 Richter & Pariners were appointed at the instance of the 1986-1990 Ontario Hepatitis C
Claimants Richter & Partners, with a mandate to share their information and recommendations with
the other Groups of Transfusion Claimants, Mr. Pitch advises on behalf of that Group that as a
result of their due diligence enquiries his clients are prepared to agree to the approval of the
Acquisition Agreement, and, indeed urge that it be approved quickly. A significant number of the
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other Transfusion Claimant groups but by no means all - have taken similar positions, although
subject in some cases to certain caveats, none of which pertain to the adequacy of the purchase
price. On behalf of the 1986-1990 Hemophiliac Claimants, for instance, Ms, Huff does not oppose
the transfer approval, although she raises certain concerns about certain terms of the Acquisition
Agreement which may impinge upon the amount of monies that will be available to Claimants on
closing, and she would like to see these issues addressed in any Order, if approval is granted. Mr.
Lemer, on behalf of the British Columbia 1986-1990 Hepatitis C Class Action Claimants, takes the
same position as Ms, Huff, but advises that his clients' further due diligence has satisfied them that
the price is fair and reasonable. While Mr. Kaufman, on behalf of Pre 86/Post 90 Hepatitis C
Claimants, advances a number of jurisdictional arguments against approval, his clients do not
otherwise oppose the transfer (but they would like certain caveats applied) and they do not question
the price which has been negotiated for the Red Cross's blood supply assets. Mr. Kainer for the
Service Employees Union (which represents approximately 1,000 Red Cross employees) also
supports the Red Cross Motion, as does, very eloquently, Ms. Donna Ring who is counsel for Ms.
Janet Conners and other secondarily infected spouses and children with HIV.

21 Thus, there is broad support amongst a large segment of the Transfusion Claimants for
approval of the sale and transfer of the blood supply assets as proposed.

22 Some of these supporting Claimants, at least, have relied upon the due diligence information
received through Richter & Partners, in assessing their rights and determining what position to take.
This independent source of due diligence therefore provides some comfort as to the adequacy of the
purchase price. It does not necessarily carry the day, however, if the Lavigne Proposal offers a
solution that may reasonably practically generate a higher value for the blood supply assets in
particular and the Red Cross assets in general. I turn to that Proposal now.

The Lavigne Proposal

23 M. Lavigne is Representative Counsel for the 1986-1990 Québec Hepatitis C Claimants, His
cross-motion asks for various types of relief, including for the purposes of the main Motion,

a)  an order dismissing the Red Cross motion for court approval of the sale of
the blood supply assets;

b)  an order directing the Monitor to review the feasibility of the Lavigne
Proposal's plan of arrangement (the "No-Fault Plan of Arrangement")
which has now been filed with the Court of behalf of his group of
"creditors"; and,

¢)  an order scheduling a meeting of creditors within 6 weeks of the end of
this month for the purpose of voting on the No-Fault Plan of Arrangement.

24  This cross-motion is supported by a group of British Columbia Pre 86/Post 90 Hepatitis C
Claimants who are formally represented at the moment by Mr. Kaufman but for whom Mr. Klein
now seeks to be appointed Representative Counsel. It is also supported by Mr. Lauzon who seeks to
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be appointed Representative Counsel for a group of Québec Pre 86/Post 90 Hepatitis C Claimants. I
shall return to these "Representation" Motions at the end of these Reasons. Suffice it to say at this
stage that counsel strongly endorsed the Lavigne Proposal.

25 The Lavigne Proposal can be summarized in essence in the following four principals, namely:

L.

3.
4,

Court approval of a no-fault plan of compensation for all Transfusion
Claimants, known or unknown;

Immediate termination by the Court of the Master Agreement presently
governing the relationship between the Red Cross and the Canadian Blood
Agency, and the funding of the former, which Agreement requires a one
year notice period for termination,

Payment in full of the claims of all creditors of the Red Cross; and,

No disruption of the Canadian Blood Supply.

26 The key assumptions and premises underlying these notions are,

*

that the Red Cross has a form of monopoly in the sense that it is the only
blood supplier licensed by Government in Canada to supply blood to
hospitals;

that, accordingly, this license has "value", which has not been recognized
in the Valuation prepared by Deloitte & Touche and by Ernst & Young,
and which can be exploited and enhanced by the Red Cross continuing to
operate the Blood Supply and charging hospitals directly on a fully funded
cost recovery basis for its blood setvices;

that Government will not remove this monopoly from the Red Cross for
fear of disrupting the Blood Supply in Canada;

that the Red Cross would be able to charge hospitals sufficient amounts not
only to cover its costs of operation (without any public funding such as that
now coming from the Canadian Blood Agency under the Master
Agreement), but also to pay all of its creditors and to establish a fund
which would allow for compensation over time to all of the Transfusion
Claimants; and, finally,

that the no-fault proposal is simply an introduction of the Krever
Commission recommendations for a scheme of no-fault compensation for
all transfusion claimants, for the funding of the blood supply program
through direct cost recovery from hospitals, and for the inclusion of a
component for a compensation fund in the fee for service delivery charge.

27 In his careful argument in support of his proposal Mr. Lavigne was more inclined to couch his
rationale for the No-Fault Plan in political terms rather than in terms of the potential value created
by the Red Cross monopoly licence and arising from the prospect of utilizing that monopoly licence
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to raise revenue on a fee-for-blood-service basis, thus leading - arguably - to an enhanced "value" of
the blood supply operations and assets. He seemed to me to be suggesting, in essence, that because
there are significant Transfusion Claims outstanding against the Red Cross, Government as the
indirect purchaser of the assets should recognize this and incorporate into the purchase price an
element reflecting the value of those claims, It was submitted that because the Red Cross has (or, at
least, will have had) a monopoly licence regarding the supply of blood products in Canada, and
because it could charge a fee-for-blood-service to hospitals for those services and products, and
because other regimes M other countries employ such a fee for service system and build in an
insurance or compensation element for claims, and because the Red Cross might be able to recover
such an element in the regime he proposes for it, then the purchase price must reflect the value of
those outstanding claims in some fashion. I am not able to understand, in market terms, however,
why the value of a debtor's assets is necessarily reflective in any way of the value of the claims
against those assets. In fact, it is the stuff of the everyday insolvency world that exactly the opposite
is the case. In my view, the argument is more appropriately put - for the purposes of the commercial
and restructuring considerations which are what govern the Court's decisions in these types of
CCAA proceedings - on the basis of the potential increase in value from the revenue generating
capacity of the monopoly licence itself. In fairness, that is the way in which Mr, Lavigne's Proposal
is developed and justified in the written materials filed.

28  After careful consideration of it, however, I have concluded that the Lavigne Proposal cannot
withstand scrutiny, in the context of these present proceedings.

29 Farley Cohen - a forensic a principal in the expert forensic investigative and accounting firm
of Linquist Avery Macdonald Baskerville Company - has testified that in his opinion the Red Cross
operating licence "provides the potential opportunity and ability for the Red Cross to satisfy its
current and future liabilities as discussed below". Mr. Cohen then proceeds in his affidavit to set out
the basis and underlying assumptions for that opinion in the following paragraphs, which I quote in
their entirety:

1. In my opinion, if the Red Cross can continue as a sole and exclusive
operator of the Blood Supply Program and can amend its funding
arrangements to provide for full cost recovery, including the cost of proven
claims of Transfusion Claimants, and whereby the Red Cross would charge
hospitals directly for the Blood Safety Program, then there is a substantial
value to the Red Cross to satisfy all the claims against it,

2. In my opinion, such value to the Red Cross is not reflected in the Joint
Valuation Report.

3. My opinion is based on the following assumptions: (i) the Federal
Government, while having the power to issue additional licences to other
Blood System operators, would not do so in the interest of public safety;
(ii) the Red Cross can terminate the current funding arrangement pursuant
to the terms of the Master Agreement; and (iii) the cost of blood charged to
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the hospitals would not be cost-prohibitive compared to alternative blood
suppliers. (highlighting in original)

30  On his cross-examination, Mr. Cohen acknowledged that he did not know whether his
assumptions could come true or not. That difficulty, it seems to me, is an indicia of the central
weakness in the Lavigne Proposal. The reality of the present situation is that all 13 Governments in
Canada have determined unequivocally that the Red Cross will no longer be responsible for or
involved in the operation of the national blood supply in this country. That is the evidentiary
bedrock underlying these proceedings. If that is the case, there is simply no realistic likelihood that
any of the assumptions made by Mr. Cohen will occur. His opinion is only as sound as the
assumptions on which it is based.

31 Like all counsel - even those for the Transfusion Claimants who do not support his position - I
commend Mr. Lavigne for his ingenuity and for his sincerity and perseverence in pursing his clients'
general goals in relation to the blood supply program. However, after giving it careful consideration
as I have said, I have come to the conclusion that the Lavigne Proposal - whatever commendation it
my deserve in other contexts - does not offer a workable or practical alternative solution in the
context of these CCAA proceedings. I question whether it can even be said to constitute a "Plan of
Compromise and Arrangement" within the meaning of the CCAA, because it is not something
which either the debtor (the Red Cross) or the creditors (the Transfusion Claimants amongst them)
have control over to make happen. It is, in reality, a political and social solution which must be
effected by Governments. It is not something which can be imposed by the Court in the context of a
restructuring. Without deciding that issue, however, I am satisfied that the Proposal is not one
which in the circumstances warrants the Court in exercising its discretion under sections 4 and 5 of
the CCAA to call a meeting of creditors to vote on it.

32  Mr. Justice Krever recommended that the Red Cross not continue in the operation of the
Blood Supply System and, while he did recommend the introduction of a no-fault scheme to
compensate all blood victims, it was not a scheme that would be centred around the continued
involvement of the Red Cross. It was a government established statutory no-fault scheme. He said
(Final Report, Vol. 3, p. 1045):

The provinces and territories of Canada should devise statutory no-fault schemes
that compensate all blood-injured persons promptly and adequately, so they do
not suffer impoverishment or illness without treatment. I therefore recommend
that, without delay, the provinces and territories devise statutory no-fault
schemes for compensating persons who suffer serious adverse consequences as a
result of the administration of blood components or blood products.

33 Governments - which are required to make difficult choices - have chosen, for their own
particular reasons, not to go down this particular socio-political road. While this may continue to be
a very live issue in the social and political arena, it is not one which, as I have said, is a solution that
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can be imposed by the Court in proceedings such as these.

34 Iam satisfied, as well, that the Lavigne Proposal ought not to impede the present process on
the basis that it is unworkable and impractical, in the present circumstances, and given the
determined political decision to transfer the blood supply from the Red Cross to the new agencies,
might possibly result in a disruption of the supply and raise concerns for the safety of the public if
that were the case. The reasons why this is so, from an evidentiary perspective, are well articulated
in the affidavit of the Secretary General of the Canadian Red Cross, Pierre Duplessis, in his
affidavit sworn on August 17, 1998, I accept that evidence and the reasons articulated therein. In
substance Dr. Duplessis states that the assumptions underlying the Lavigne Proposal are
"unrealistic, impractical and unachievable for the Red Cross in the current environment" because,

a)  the political and factual reality is that Governments have clearly decided -
following the recommendation of Mr. Justice Krever - that the Red Cross
will not continue to be involved in the National Blood Program, and at
least with respect to Quebec have indicated that they are prepared to resort
to their powers of expropriation if necessary to effect a transfer;

b)  the delays and confusion which would result from a postponement to test
the Lavigne Proposal could have detrimental effects on the blood system
itself and on employees, hospitals, and other health care providers involved
in it;

¢)  the Master Agreement between the Red Cross and the Canadian Blood
Agency, under which the Society currently obtains its funding, cannot be
cancelled except on one year's notice, and even if it could there would be
great risks in denuding the Red Cross of all of its existing funding in
exchange for the prospect of replacing that funding with fee for service
revenues; and,

d) itis very unlikely that over 900 hospitals across Canada - which have
hitherto not paid for their blood supply, which have no budgets
contemplating that they will do so, and which are underfunded in event
will be able to pay sufficient sums to enable the Red Cross not only to
cover its operating costs and to pay current bills, but also to repay the
present Bank indebtedness of approximately $35 million in full, and to
repay existing unsecured creditors in full, and to generate a compensation
fund that will pay existing Transfusion Claimants (it is suggested) in full
for their $8 billion in claims.

35 Dr. Duplessis summarizes the risks inherent in further delays in the following passages from
paragraph 17 of his affidavit sworn on August 17, 1998:

The Lavigne Proposal that the purchase price could be renegotiated to a higher
price because of Red Cross' ability to operate on the terms the Lavigne Proposal
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envisions is not realistic, because Red Cross does not have the ability to operate
on those terms. Accordingly, there is no reason to expect that CBS and H-Q
would pay a higher amount than they have already agreed to pay under the
Acquisition Agreement. Indeed, there is a serious risk that delays or attempts to
renegotiate would result in lower amounts being paid. Delaying approval of the
Acquisition Agreement to permit an experiment with the Lavigne Proposal
exposes Red Cross and its stakeholders, including all Transfusion Claimants, to
the following risks:

(a) continued losses in operating the National Blood Program which will
reduce the amounts ultimately available to all stakeholders;

(b)  Red Cross' ability to continue to operate its other activities being
jeopardized,

(c) the Bank refusing to continue to support even the current level of funding
and demanding repayment, thereby jeopardizing Red Cross and all of Red
Cross' activities including the National Blood Program;

(d) CBS and H-Q becoming unprepared to complete an acquisition on the
same financial terms given, among other things, the costs which they will
incur in adjusting for later transfer dates, raising the risks of exproporiation
or some other, less favourable taking of Red Cross' assets, or the
Governments simply proceeding to set up the means to operate the
National Blood Program without paying the Red Cross for its assets.

36 These conclusions, and the evidentiary base undetlying them, are in my view itrefutable in the
context of these proceedings.

37 Those supporting the Lavigne Proposal argued vigorously that approval of the proposed sale
transaction in advance of a creditors' vote on the Red Cross Plan of Arrangement (which has not yet
been filed) would strip the Lavigne Proposal of its underpinnings and, accordingly, would deprive
those "creditor" Transfusion Claimants from their statutory right under the Act to put forward a Plan
and to have a vote on their proposed Plan. In my opinion, however, Mr. Zarnett's response to that
submission is the correct one in law. Sections 4 and 5 of the CCAA do not give the creditors a right
to a meeting or a right to put forward a Plan and to insist on that Plan being put to a vote; they have
a right to request the Court to order a meeting, and the Court will do so if it is in the best interests of
the debtor company and the stakeholders to do so. In this case I accept the submission that the Court
ought not to order a meeting for consideration of the Lavigne Proposal because the reality is that the
Proposal is unworkable and unrealistic in the circumstances and I see nothing to be gained by the
creditors being called to consider it. In addition, as I have pointed out earlier in these Reasons, a
large number of the creditors and of the Transfusion Claimants oppose such a development, The
existence of a statutory provision permitting creditors to apply for an order for the calling of a
meeting does not detract from the Court's power to approve a sale of assets, assuming that the Court



Page 13

otherwise has that power in the circumstances.

38 The only alternative to the sale and transfer, on the one hand, and the Lavigne Proposal, on the
other hand, is a liquidation scenario for the Red Cross, and a cessation of its operations altogether.
This is not in the interests of anyone, if it can reasonably be avoided. The opinion of the valuation
experts is that on a liquidation basis, rather than on a "going concern" basis, as is contemplated in
the sale transaction, the value of the Red Cross blood supply operations and assets varies between
the mid - $30 million and about $74 million. This is quite considerable less than the $169 million
(+/-) which will be generated by the sale transaction.

39 Having rejected the Lavigne Proposal in this context, it follows from what I have earlier said
that I conclude the purchase price under the Acquisition Agreement is fair and reasonable, and a
price that is as close to the maximum as is reasonably likely to be obtained for the assets.

Jurisdiction Issue

40 The issue of whether the Court has jurisdiction to make an order approving the sale of
substantial assets of the debtor company before a Plan has been put forward and placed before the
creditors for approval, has been raised by Mr. Bennett. I turn now to a consideration of that
question.

41  Mr. Bennett argues that the Court does not have the jurisdiction under the CCAA to make an
order approving the sale of substantial assets by the Applicant Company before a Plan has even
been filed and the creditors have had an opportunity to consider and vote on it. He submits that
section 11 of the Act permits the Court to extend to a debtor the protection of the Court pending a
restructuring attempt but only in the form of a stay of proceedings against the debtor or in the form
of an order restraining or prohibiting new proceedings. There is no jurisdiction to approve a sale of
assets in advance he submits, or otherwise than in the context of the sanctioning of a Plan already
approved by the creditors.

42  While Mr, Kaufman does not take the same approach to a jurisdictional argument, he submits
nonetheless that although he does not oppose the transfer and approval of the sale, the Court cannot
grant its approval at this stage if it involves "sanitizing" the transaction. By this, as I understand it,
he means that the Court can "permit" the sale to go through - and presumably the purchase price to
be paid - but that it cannot shield the assets conveyed from claims that may subsequently arise -
such as fraudulent preference claims or oppression remedy claims in relation to the transaction.
Apart from the fact that there is no evidence of the existence of any such claims, it seems to me that
the argument is not one of "jurisdiction" but rather one of "appropriateness". The submission is that
the assets should not be freed up from further claims until at least the Red Cross has filed its Plan
and the creditors have had a chance to vote on it. In other words, the approval of the sale transaction
and the transfer of the blood supply assets and operations should have been made a part and parcel
of the Plan of Arrangement put forward by the debtor, and the question of whether or not it is
appropriate and supportable in that context debated and fought out on the voting floor, and not
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separately before-the-fact. These sentiments were echoed by Mt. Klein and by Mr. Thompson as
well. In my view, however, the assets either have to be sold free and clear of claims against them -
for a fair and reasonable price - or not sold. A purchaser cannot be expected to pay the fair and
reasonable purchase price but at the same time leave it open for the assets purchased to be later
attacked and, perhaps, taken back. In the context of the transfer of the Canadian blood supply
operations, the prospect of such a claw back of assets sold, at a later time, has very troubling
implications for the integrity and safety of that system. I do not think, firstly, that the argument is a
jurisdictional one, and secondly, that it can prevail in any event.

43 1 cannot accept the submission that the Court has no jurisdiction to make the order sought. The
source of the authority is twofold: it is to be found in the power of the Court to impose terms and
conditions on the granting of a stay under section 11; and it may be grounded upon the inherent
jurisdiction of the Court, not to make ordets which contradict a statute, but to "fill in the gaps in
legislation so as to give effect to the objects of the CCAA, including the survival program of a
debtor until it can present a plan": Re Dylex Limited and Others, (1995), 31 C.B.R. (3d) 106, per
Farley J., at p. 110.

44  As Mr. Zarnett pointed out, paragraph 20 of the Initial Order granted in these proceedings on
July 20, 1998, makes it a condition of the protection and stay given to the Red Cross that it not be
permitted to sale or dispose of assets valued at more than $1 million without the approval of the
Court, Clearly this is a condition which the Court has the jurisdiction to impose under section 11 of
the Act. It is a necessary conjunction to such a condition that the debtor be entitled to come back to
the Court and seek approval of a sale of such assets, if it can show it is in the best intetests of the
Company and its creditors as a whole that such approval be given. That is what it has done.

45 TItis very common in CCAA restructurings for the Court to approve the sale and disposition of
assets during the process and before the Plan if formally tendered and voted upon. There are many
examples where this has occurred, the recent Eaton's restructuring being only one of them. The
CCAA is designed to be a flexible instrument, and it is that very flexibility which gives it its
efficacy. As Fatley J. said in Dylex, supra (p. 111), "the history of CCAA law has been an evolution
of judicial interpretation". It is not infrequently that judges are told, by those opposing a particular
initiative at a particular time, that if they make a particular order that is requested it will be the first
time in Canadian jurisprudence (sometimes in global jurisprudence, depending upon the level of the
rhetoric) that such an order has made! Nonetheless, the orders are made, if the circumstances are
appropriate and the orders can be made within the framework and in the spirit of the CCAA
legislation. Mr. Justice Farley has well summarized this approach in the following passage from his
decision in Re Lehndorff General Partner (1993), 17 C.B.R. (3d) 24, at p. 31, which I adopt:

The CCAA is intended to facilitate compromises and arrangements
between companies and their creditors as an alternative to bankruptcy and, as
such, is remedial legislation entitled to a liberal interpretation. It seems to me that
the purpose of the statute is to enable insolvent companies to carry on business in
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the ordinary course or otherwise deal with their assets so as to enable plan of
compromise or arrangement to be prepared, filed and considered by their
creditors for the proposed compromise or arrangement which will be to the
benefit of both the company and its creditors. See the preamble to and sections 4,
5,7, 8 and 11 of the CCAA (a lengthy list of authorities cited here is omitted).

The CCAA is intended to provide a structured environment for the
negotiation of compromises between a debtor company and its creditors for the
benefit of both, Where a debtor company realistically plans to continue operating
or to otherwise deal with its assets but it requires the protection of the court in
order to do so and it is otherwise too early for the court to determine whether the
debtor company will succeed, relief should be granted under the CCAA (citations
omitted)

(emphasis added)

46 In the spirit of that approach, and having regard to the circumstances of this case, I am
satisfied not only that the Court has the jurisdiction to make the approval and related orders sought,
but also that it should do so. There is no realistic alternative to the sale and transfer that is proposed,
and the alternative is a liquidation/bankruptcy scenario which, on the evidence would yield an
average of about 44% of the purchase price which the two agencies will pay. To forego that
purchase price - supported as it is by reliable expert evidence - would in the circumstances be folly,
not only for the ordinary creditors but also for the Transfusion Claimants, in my view.

47 While the authorities as to exactly what considerations a court should have in mind in
approving a transaction such as this are scarce, I agree with Mr. Zarnett that an appropriate analogy
may be found in cases dealing with the approval of a sale by a court-appointed receiver. In those
circumstances, as the Ontario Court of Appeal has indicated in Royal Bank v. Soundair Corp.
(1991), 7 C.B.R. (3d) 1, at p. 6 the Court's duties are,

(i)  to consider whether the receiver has made a sufficient effort to get the best
price and has not acted improvidently;
(i)  to consider the interests of the parties;

(iii)to consider the efficacy and integrity of the process by which
offers are obtained; and,

(iv) to consider whether there has been unfairness in the working out of the
process.
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48 I am satisfied on all such counts in the circumstances of this case.

49 Some argument was directed towards the matter of an order under the Bulk Sales Act.
Because of the nature and extent of the Red Cross assets being disposed of, the provisions of that
Act must either be complied with, or an exemption from compliance obtained under s. 3 thereof.
The circumstances watrant the granting of such an exemption in my view. While there were
submissions about whether or not the sale would impair the Society's ability to pay its creditors in
full, I do not believe that the sale will impair that ability. In fact, it may well enhance it. Even if one
accepts the argument that the emphasis should be placed upon the language regarding payment "in
full" rather than on "impair", the case qualifies for an exemption. It is conceded that the Transfusion
claimants do not qualify as "creditors" as that term is defined under the Bulk Sales Act; and if the
claims of the Transfusion Claimants ate removed from the equation, it seems evident that other
creditors could be paid from the proceeds in full. '

Conclusion and Treatment of Other Motions

50 I conclude that the Red Cross is entitled to the relief it seeks at this stage, and orders will go
accordingly. In the end, I come to these conclusions having regard in particular to the public interest
imperative which requires a Canadian Blood Supply with integrity and a seamless, effective and
relatively early transfer of blood supply operations to the new agencies; having regard to the
interests in the Red Cross in being able to put forward a Plan that may enable it to avoid bankruptcy
and be able to continue on with its non-blood supply humanitarian efforts; and having regard to the
interests of the Transfusion Claimants in seeing the value of the blood supply assets maximized.

51 Accordingly an order is granted - subject to the caveat following - approving the sale and
authorizing and approving the transactions contemplated in the Acquisition Agreement, granting a
vesting order, and declaring that the Bulk Sales Act does not apply to the sale, together with the
other related relief claimed in patagraphs (a) through (g) of the Red Cross's Notice of Motion
herein, The caveat is that the final terms and settlement of the Order are to be negotiated and
approved by the Court before the Order is issued. If the parties cannot agree on the manner in which
the "Agreement Content" issues raised by Ms. Huff and Mr. Kaufman in their joint memorandum of
comments submitted in argument yesterday, I will hear submissions to resolve those issues.

Other Motions

52 The Motions by Mr. Klein and by W. Lauzon to be appointed Representative Counsel for the
British Columbia and Quebec Pre86/Post 90 Hepatitis C Claimants, respectively, are granted. It is
true that Mr. Klein had earlier authotized Mr. Kaufiman to accept the appointment on behalf of his
British Columbia group of clients, but nonetheless it may be - because of differing settlement
proposals emanating to differing groups in differing Provinces - that there are differences in
interests between these groups, as well as differences in petspectives in the Canadian way. As 1
commented earlier, in making the original order appointing Representative Counsel, the Court
endeavours to conduct a process which is both fair and perceived to be fair. Having regard to the
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nature of the claims, the circumstances in which the injuries and diseases inflicting the Transfusion
Claimants have been sustained, and the place in Canadian Society at the moment for those concerns,
it seems to me that those particular claimants, in those particular Provinces, are entitled if they wish
to have their views put forward by those counsel who are already and normally representing them in
their respective class proceedings.

53 Taccept the concerns expressed by Mr. Zarnett on behalf of the Red Cross, and by Mr.
Robertson on behalf of the Bank, about the impact of funding on the Society's cash flow and
position, In my earlier endorsement dealing with the appointment of Representative Counsel and
funding, I alluded to the fact that if additional funding was required to defray these costs those in a
position to provide such funding may have to do so. The reference, of course, was to the
Governments and the Purchasers. It is the quite legitimate but nonetheless operative concerns of the
Governments to ensure the effective and safe transfer of the blood supply operations to the new
agencies which are driving much of what is happening here. Since the previous judicial hint was not
responded to, I propose to make it a specific term and condition of the approval Order that the
Purchasers, or the Governments, establish a fund - not to exceed $2,000,000 at the present time
without further order - to pay the professional costs incurred by Representative Counsel and by
Richter & Partners.

54 The other Motions which were pending at the outset of yesterday's Hearing are adjourned to
another date to be fixed by the Commercial List Registrar.

55 Orders are to go in accordance with the foregoing.
BLAIR J.

qp/s/aaa/mjb/qlmjb/qlvls
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Canwest Publishing Inc. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, C-36, as amended
AND IN THE MATTER OF a Proposed Plan of Compromise or
Arrangement of Canwest Publishing Inc./Publications Canwest
Inc., Canwest Books Inc. and Canwest (Canada) Inc.
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2010 ONSC 222
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2010 CarswellOnt 212

Court File No. CV-10-8533-00CL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.
January 18, 2010.
(66 paras.)

Bankruptcy and insolvency law -- Assignments and petitions into bankruptcy -- Voluntary
assignments -- By corporations and partnerships -- Canwest Global Canadian newspaper entities'
application for a Companies' Creditors Arrangement Act protection order allowed -- The order
applied to the applicants' limited partnership -- The limited partnership was the applicants'
administrative backbone, exposing it to the demands of creditors would make a successful
restructuring impossible -- The applicants could treat certain suppliers as critical suppliers but they
could not be paid without the Monitor's consent -- The proposed DIP facility, financial advisor
charge, directors and officers charge and management incentive plan charges were approved --
Companies' Creditors Arrangement Act, s. 4, s. 5, 5. 11.2(1), s. 11.2(4), s. 11.4, s. 11.52.

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters --
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Application of Act -~ Affiliated debtor companies -- Canwest Global Canadian newspaper entities'
application for a Companies' Creditors Arrangement Act protection order allowed -- The order
applied to the applicants' limited partnership -- The limited partnership was the applicants’
administrative backbone, exposing it to the demands of creditors would make a successful
restructuring impossible -- The applicants could treat certain suppliers as critical suppliers but they
could not be paid without the Monitor's consent -- The proposed DIP facility, financial advisor
charge, directors and officers charge and management incentive plan charges were approved --
Companies' Creditors Arrangement Act, s. 4, 8. 5, 5. 11.2(1), 5. 11.2(4), s. 11.4, 5. 11.52.

The Canwest Global Canadian newspaper entities applied for an order for protection pursuant to the
Companies' Creditors Arrangement Act (CCAA). The applicants also sought a stay of proceedings
and to have the order extend to protect the Canwest Limited Partnership/Canwest SociUtU en
Commandite (the Limited Partnership). The applicants proposed to present the plan only to the
secured creditors and sought approval of a $25 million DIP facility. The applicants asked they be
authorized but not required to pay pre-filing amounts owing in arrears to critical suppliers, including
newsprint and ink suppliers. The applicants sought a $3 administration charge, a $10 million charge
in favour of the financial advisor and a $35 directors and officers charge. The applicants also sought
a $3 million charge to secure obligations arising out of amendments to two key employees'
employment agreements and a management incentive plan.

HELD: Application allowed. The applicants' chief place of business was Ontario, they qualified as
debtor companies under the CCAA and they were affiliated companies with total claims against
them that far exceeded $5 million. The Limited Partnership was the applicants' administrative
backbone. Exposing the assets of the Limited Partnership to the demands of creditors would make a
successful restructuring impossible. Debtors had the statutory authority to present a plan to a single
class of creditors and it was appropriate in the circumstances. The DIP loan would enhance the
prospects of a viable compromise or arrangement and would ensure the necessary stability. The
applicants could treat certain suppliers as critical suppliers but they could not be paid without the
Monitot's consent, The administration charge, financial advisor charge and directors and officers
charge were granted as requested. The management incentive charge was granted as requested and a
sealing order was made over the sensitive personal and compensation information, as it was an
important commercial interest that should be protected.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢c. c. 36, 5. 4, 5. 5, 5. 11.2(1), s. 11.2(4), s.
11.4,s.11.52,s. 11.7(2)

Counsel:

Lyndon Barnes, Alex Cobb and Duncan Ault, for the Applicant LP Entities.
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Mario Forte, for the Special Committee of the Board of Directors.

Andrew Kent and Hilary Clarke, for the Administrative Agent of the Senior Secured Lenders'
Syndicate.

Peter Griffin, for the Management Directors.

Robin B. Schwill and Natalie Renner, for the Ad Hoc Committee of 9.25% Senior Subordinated
Noteholders.

David Byers and Maria Konyukhova, for the proposed Monitor, FTI Consulting Canada Inc.

REASONS FOR DECISION
S.E. PEPALL J.:--

Introduction

1 Canwest Global Communications Corp. ("Canwest Global") is a leading Canadian media
company with interests in (i) newspaper publishing and digital media; and (ii) free-to-air television
stations and subscription based specialty television channels. Canwest Global, the entities in its
Canadian television business (excluding CW Investments Co. and its subsidiaries) and the National
Post Company (which prior to October 30, 2009 owned and published the National Post)
(collectively, the "CMI Entities"), obtained protection from their creditors in a Companies’
Creditors Arrangement Act' ("CCAA") proceeding on October 6, 2009.2 Now, the Canwest Global
Canadian newspaper entities with the exception of National Post Inc. seek similar protection.
Specifically, Canwest Publishing Inc./Publications Canwest Inc. ("CPI"), Canwest Books Inc.
("CBI"), and Canwest (Canada) Inc. ("CCI") apply for an order pursuant to the CCAA. They also
seek to have the stay of proceedings and the other benefits of the order extend to Canwest Limited
Partnership/Canwest Société en Commandite (the "Limited Partnership"). The Applicants and the
Limited Partnership are referred to as the "LP Entities" throughout these reasons. The term
"Canwest" will be used to refer to the Canwest enterprise as a whole, It includes the LP Entities and
Canwest Global's other subsidiaries which are not applicants in this proceeding.

2 All appearing on this application supported the relief requested with the exception of the Ad
Hoc Committee of 9.25% Senior Subordinated Noteholders. That Committee represents certain
unsecured creditors whom I will discuss more fully later.

3 I granted the order requested with reasons to follow. These are my reasons.
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4 I start with three observations. Firstly, Canwest Global, through its ownership interests in the
LP Entities, is the largest publisher of daily English language newspapers in Canada. The LP
Entities own and operate 12 daily newspapers across Canada. These newspapers are part of the
Canadian heritage and landscape. The oldest, The Gazette, was established in Montreal in 1778.
The othets are the Vancouver Sun, The Province, the Ottawa Citizen, the Edmonton Journal, the
Calgary Herald, The Windsor Star, the Times Colonist, The Star Phoenix, the Leader-Post, the
Nanaimo Daily News and the Alberni Valley Times. These newspapers have an estimated average
weekly readership that exceeds 4 million. The LP Entities also publish 23 non-daily newspapers and
own and operate a number of digital media and online operations. The community served by the LP
Entities is huge. In addition, based on August 31, 2009 figures, the LP Entities employ
approximately 5,300 employees in Canada with approximately 1,300 of those employees working
in Ontario. The granting of the order requested is premised on an anticipated going concern sale of
the newspaper business of the LP Entities. This serves not just the interests of the LP Entities and
their stakeholders but the Canadian community at large.

5 Secondly, the order requested may contain some shortcomings; it may not be perfect. That said,
insolvency proceedings typically involve what is feasible, not what is flawless.

6 Lastly, although the builders of this insolvent business are no doubt unhappy with its fate,
gratitude is not misplaced by acknowledging their role in its construction.

Background Facts

(i)  Financial Difficulties

7 The LP Entities generate the majority of their revenues through the sale of advertising. In the
fiscal year ended August 31, 2009, approximately 72% of the LP Entities' consolidated revenue
derived from advertising. The LP Entities have been seriously affected by the economic downturn
in Canada and their consolidated advertising revenues declined substantially in the latter half of
2008 and in 2009. In addition, they experienced increases in certain of their operating costs.

8 On May 29, 2009 the Limited Partnership failed, for the first time, to make certain interest and
principal reduction payments and related interest and cross currency swap payments totaling
approximately $10 million in respect of its senior secured credit facilities. On the same day, the
Limited Partnership announced that, as of May 31, 2009, it would be in breach of certain financial
covenants set out in the credit agreement dated as of July 10, 2007 between its predecessor,
Canwest Media Works Limited Partnership, The Bank of Nova Scotia as administrative agent, a
syndicate of secured lenders ("the LP Secured Lenders"), and the predecessors of CCI, CPI and CBI
as guarantors. The Limited Partnership also failed to make principal, interest and fee payments due
pursuant to this credit agreement on June 21, June 22, July 21, July 22 and August 21, 2009.

9 The May 29, 2009, defaults under the senior secured credit facilities triggered defaults in
respect of related foreign currency and interest rate swaps. The swap counterparties (the "Hedging
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Secured Creditors") demanded payment of $68.9 million, These unpaid amounts rank pari passu
with amounts owing under the LP Secured Lenders' credit facilities.

10  On or around August 31, 2009, the Limited Partnership and certain of the LP Secured Lenders
entered into a forbearance agreement in order to allow the LP Entities and the LP Secured Lenders
the opportunity to negotiate a pre-packaged restructuring or reorganization of the affairs of the LP
Entities, On November 9, 2009, the forbearance agreement expired and since then, the LP Secured
Lenders have been in a position to demand payment of approximately $953.4 million, the amount
outstanding as at August 31, 2009, Nonetheless, they continued negotiations with the LP Entities.
The culmination of this process is that the LP Entities are now seeking a stay of proceedings under
the CCAA in order to provide them with the necessary "breathing space" to restructure and
reorganize their businesses and to preserve their enterprise value for the ultimate benefit of their
broader stakeholder community.

11  The Limited Partnership released its annual consolidated financial statements for the twelve
months ended August 31, 2009 and 2008 on November 26, 2009. As at August 31, 2009, the
Limited Partnership had total consolidated assets with a net book value of approximately $644.9
million, This included consolidated current assets of $182.7 million and consolidated non-current
assets of approximately $462.2 million. As at that date, the Limited Partnership had total
consolidated liabilities of approximately $1.719 billion (increased from $1.656 billion as at August
31, 2008). These liabilities consisted of consolidated current liabilities of $1.612 billion and
consolidated non-current liabilities of $107 million.

12 The Limited Partnership had been experiencing deteriorating financial results over the past
year. For the year ended August 31, 2009, the Limited Partnership's consolidated revenues
decreased by $181.7 million or 15% to $1.021 billion as compared to $1.203 billion for the year
ended August 31, 2008. For the year ended August 31, 2009, the Limited Partnership reported a
consolidated net loss of $66 million compared to consolidated net earnings of $143.5 million for
fiscal 2008,

(ii) Indebtedness under the Credit Facilities
13 The indebtedness under the credit facilities of the LP Entities consists of the following.

(a) The LP senior secured credit facilities are the subject matter of the July 10,
2007 credit agreement already mentioned. They are guaranteed by CCI,
CPI and CBLI. The security held by the LP Secured Lenders has been
reviewed by the solicitors for the proposed Monitor, FTT Consulting
Canada Inc. and considered to be valid and enforceable.? As at August 31,
2009, the amounts owing by the LP Entities totaled $953.4 million
exclusive of interest.
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(b)  The Limited Partnership is a party to the aforementioned foreign currency
and interest rate swaps with the Hedging Secured Creditors. Defaults under
the LP senior secured credit facilities have triggered defaults in respect of
these swap arrangements. Demand for repayment of amounts totaling
$68.9 million (exclusive of unpaid interest) has been made. These
obligations are secured.

(¢) Pursuant to a senior subordinated credit agreement dated as of July 10,
2007, between the Limited Partnership, The Bank of Nova Scotia as
administrative agent for a syndicate of lenders, and others, certain
subordinated lenders agreed to provide the Limited Partnership with access
to a term credit facility of up to $75 million. CCI, CPI, and CBI are
guarantors, This facility is unsecured, guaranteed on an unsecured basis
and currently fully drawn. On June 20, 2009, the Limited Partnership
failed to make an interest payment resulting in an event of default under
the credit agreement, In addition, the defaults under the senior secured
credit facilities resulted in a default under this facility. The senior
subordinated lenders are in a position to take steps to demand payment.

(d)  Pursuant to a note indenture between the Limited Partnership, The Bank of
New York Trust Company of Canada as trustee, and others, the Limited
Partnership issued 9.5% per annum senior subordinated unsecured notes
due 2015 in the aggregate principal amount of US $400 million. CPI and
CBI are guarantors. The notes are unsecured and guaranteed on an
unsecured basis. The noteholders are in a position to take steps to demand
immediate payment of all amounts outstanding under the notes as a result
of events of default.

14 The LP Entities use a centralized cash management system at the Bank of Nova Scotia which
they propose to continue. Obligations owed pursuant to the existing cash management arrangements
are secured (the "Cash Management Creditor").

(iii) LP Entities' Response to Financial Difficulties

15 The LP Entities took a number of steps to address their circumstances with a view to
improving cash flow and strengthening their balance sheet. Nonetheless, they began to experience
significant tightening of credit from critical suppliers and other trade creditors. The LP Entities' debt
totals approximately $1.45 billion and they do not have the liquidity required to make payment in
respect of this indebtedness. They are clearly insolvent.

16 The board of directors of Canwest Global struck a special committee of directors (the "Special
Committee") with a mandate to explore and consider strategic alternatives. The Special Committee
has appointed Thomas Strike, the President, Corporate Development & Strategy Implementation, as
Recapitalization Officer and has retained Gary Colter of CRS Inc. as Restructuring Advisor for the



Page 7

LP Entities (the "CRA"), The President of CPI, Dennis Skulsky, will report directly to the Special
Committee.

17  Given their problems, throughout the summer and fall of 2009, the LP Entities have
participated in difficult and complex negotiations with their lenders and other stakeholders to obtain
forbearance and to work towards a consensual restructuring or recapitalization.

18 An ad hoc committee of the holders of the senior subordinated unsecured notes (the "Ad Hoc
Committee") was formed in July, 2009 and retained Davies Ward Phillips & Vineberg as counsel.
Among other things, the Limited Partnership agreed to pay the Committee's legal fees up to a
maximum of $250,000. Representatives of the Limited Partnership and their advisors have had
ongoing discussions with representatives of the Ad Hoc Committee and their counsel was granted
access to certain confidential information following execution of a confidentiality agreement. The
Ad Hoc Committee has also engaged a financial advisor who has been granted access to the LP
Entities' virtual data room which contains confidential information regarding the business and
affairs of the LP Entities. There is no evidence of any satisfactory proposal having been made by
the noteholders. They have been in a position to demand payment since August, 2009, but they have
not done so.

19 In the meantime and in order to permit the businesses of the LP Entities to continue to operate
as going concerns and in an effort to preserve the greatest number of jobs and maximize value for
the stakeholders of the LP Entities, the LP Entities have been engaged in negotiations with the LP
Senior Lenders, the result of which is this CCAA application.

(iv) The Support Agreement, the Secured Creditors' Plan and the Solicitation Process

20 Since August 31, 2009, the LP Entities and the LP administrative agent for the LP Secured
Lenders have worked together to negotiate terms for a consensual, prearranged restructuring,
recapitalization or reorganization of the business and affairs of the LP Entities as a going concern.
This is referred to by the parties as the Support Transaction.

21  As part of this Support Transaction, the LP Entities are seeking approval of a Support
Agreement entered into by them and the administrative agent for the LP Secured Lenders. 48% of
the LP Secured Lenders, the Hedging Secured Creditors, and the Cash Management Creditor (the
"Secured Creditors") are party to the Support Agreement.

22 Three interrelated elements are contemplated by the Support Agreement and the Support
Transaction; the credit acquisition, the Secured Creditors' plan (the "Plan"), and the sale and
investor solicitation process which the parties refer to as SISP.

23 The Support Agreement contains various milestones with which the LP Entities are to comply
and, subject to a successful bid arising from the solicitation process (an important caveat in my
view), commits them to support a credit acquisition. The credit acquisition involves an acquisition



Page 8

by an entity capitalized by the Secured Creditors and described as AcquireCo. AcquireCo. would
acquire substantially all of the assets of the LP Entities (including the shares in National Post Inc.)
and assume certain of the liabilities of the LP Entities. It is contemplated that AcquireCo. would
offer employment to all or substantially all of the employees of the LP Entities and would assume
all of the LP Entities' existing pension plans and existing post-retirement and post-employment
benefit plans subject to a right by AcquireCo., acting commercially reasonably and after
consultation with the operational management of the LP Entities, to exclude certain specified
liabilities. The credit acquisition would be the subject matter of a Plan to be voted on by the Secured
Creditors on or before January 31, 2010. There would only be one class. The Plan would only
compromise the LP Entities' secured claims and would not affect or compromise any other claims
against any of the LP Entities ("unaffected claims"). No holders of the unaffected claims would be
entitled to vote on or receive any distributions of their claims, The Secured Creditors would
exchange their outstanding secured claims against the LP Entities under the LP credit agreement
and the swap obligations respectively for their pro rata shares of the debt and equity to be issued by
AcquireCo. All of the LP Entities' obligations under the LP secured claims calculated as of the date
of closing less $25 million would be deemed to be satisfied following the closing of the Acquisition
Agreement. LP secured claims in the amount of $25 million would continue to be held by
AcquireCo. and constitute an outstanding unsecured claim against the LP Entities.

24  The Support Agreement contemplates that the Financial Advisor, namely RBC Dominion
Securities Inc., under the supervision of the Monitor, will conduct the solicitation process.
Completion of the credit acquisition process is subject to a successful bid arising from the
solicitation process. In general terms, the objective of the solicitation process is to obtain a better
offer (with some limitations described below) than that reflected in the credit acquisition. If none is
obtained in that process, the LP Entities intend for the credit acquisition to proceed assuming
approval of the Plan. Court sanction would also be required.

25 In more detailed terms, Phase I of the solicitation process is expected to last approximately 7
weeks and qualified interested parties may submit non-binding proposals to the Financial Advisor
on ot before February 26, 2010. Thereafter, the Monitor will assess the proposals to determine
whether there is a reasonable prospect of obtaining a Superior Offer. This is in essence a cash offer
that is equal to or higher than that represented by the credit acquisition. If there is such a prospect,
the Monitor will recommend that the process continue into Phase IL If there is no such prospect, the
Monitor will then determine whether there is a Supetior Alternative Offer, that is, an offer that is
not a Superior Offer but which might nonetheless receive approval from the Secured Creditors, If
s, to proceed into Phase II, the Superior Alternative Offer must be supported by Secured Creditors
holding more than at least 33.3% of the secured claims. If it is not so supported, the process would
be terminated and the LP Entities would then apply for court sanction of the Plan.

26 Phase II is expected to last approximately 7 weeks as well. This period allows for due
diligence and the submission of final binding proposals. The Monitor will then conduct an
assessment akin to the Phase 1 process with somewhat similar attendant outcomes if there are no
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Superior Offers and no acceptable Alternative Superior Offers. If there were a Superior Offer or an
acceptable Alternative Superior Offer, an agreement would be negotiated and the requisite
approvals sought.

27 The solicitation process is designed to allow the LP Entities to test the market. One concern is
that a Superior Offer that benefits the secured lenders might operate to preclude a Superior
Alternative Offer that could provide a better result for the unsecured creditors. That said, the LP
Entities are of the view that the solicitation process and the support transaction present the best
opportunity for the businesses of the LP Entities to continue as going concerns, thereby preserving
jobs as well as the economic and social benefits of their continued operation. At this stage, the
alternative is a bankruptcy or liquidation which would result in significant detriment not only to the
creditors and employees of the LP Entities but to the broader community that benefits from the
continued operation of the LP Entities' business. I also take some comfort from the position of the
Monitor which is best captured in an excerpt from its preliminary Report:

The terms of the Support Agreement and SISP were the subject of lengthy and
intense arm's length negotiations between the LP Entities and the LP
Administrative Agent. The Proposed Monitor supports approval of the process
contemplated therein and of the approval of those documents, but without in any
way fettering the various powers and discretions of the Monitor.

28 It goes without saying that the Monitor, being a court appointed officer, may apply to the court
for advice and directions and also owes reporting obligations to the court.

29  As to the objection of the Ad Hoc Committee, I make the following observations. Firstly, they
represent unsecured subordinated debt. They have been in a position to take action since August,
2009. Furthermore, the LP Entities have provided up to $250,000 for them to retain legal counsel.
Meanwhile, the LP Secured Lenders have been in a position to enforce their rights through a
non-consensual court proceeding and have advised the LP Entities of their abilities in that regard in
the event that the LP Entities did not move forward as contemplated by the Support Agreement.
With the Support Agreement and the solicitation process, there is an enhanced likelihood of the
continuation of going concern operations, the preservation of jobs and the maximization of value for
stakeholders of the LP Entities. It seemed to me that in the face of these facts and given that the
Support Agreement expired on January 8, 2010, adjourning the proceeding was not merited in the
circumstances, The Committee did receive very short notice. Without being taken as encouraging or
discouraging the use of the comeback clause in the order, I disagree with the submission of counsel
to the Ad Hoc Committee to the effect that it is very difficult if not impossible to stop a process
relying on that provision, That provision in the order is a meaningful one as is clear from the
decision in Muscletech Research & Development Inc.’. On a come back motion, although the
positions of parties who have relied bona fide on an Initial Order should not be prejudiced, the onus
is on the applicants for an Initial Order to satisfy the court that the existing terms should be upheld.
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Proposed Monitor

30 The Applicants propose that FTI Consulting Canada Inc. serve as the Monitor. It currently
setves as the Monitor in the CMI Entities' CCAA proceeding. It is desirable for FTI to act; it is
qualified to act; and it has consented to act. It has not served in any of the incompatible capacities
described in section 11.7(2) of the CCAA. The proposed Monitor has an enhanced role that is
reflected in the order and which is acceptable.

Proposed Order

31 As mentioned, I granted the order requested. It is clear that the LP Entities need protection
under the CCAA. The order requested will provide stability and enable the LP Entities to pursue
their restructuring and preserve enterprise value for their stakeholders. Without the benefit of a stay,
the LP Entities would be required to pay approximately $1.45 billion and would be unable to
continue operating their businesses.

(a) Threshold Issues

32 The chief place of business of the Applicants is Ontario. They qualify as debtor companies
under the CCAA. They are affiliated companies with total claims against them that far exceed $5
million. Demand for payment of the swap indebtedness has been made and the Applicants are in
default under all of the other facilities outlined in these reasons. They do not have sufficient
liquidity to satisfy their obligations. They are clearly insolvent. )

(b) Limited Partnership

33 The Applicants seek to extend the stay of proceedings and the other relief requested to the
Limited Partnership. The CCAA definition of a company does not include a partnership or a limited
partnership but courts have exercised their inherent jurisdiction to extend the protections of an
Initial CCAA Otrder to partnerships when it was just and convenient to do so. The relief has been
held to be appropriate where the operations of the partnership are so intertwined with those of the
debtor companies that irreparable harm would ensue if the requested stay were not granted: Re
Canwest Global Communications Corp® and Re Lehndorff General Partners Ltd'.

34 In this case, the Limited Partnership is the administrative backbone of the LP Entities and is
integral to and intertwined with the Applicants' ongoing operations. It owns all shared information
technology assets; it provides hosting services for all Canwest properties; it holds all software
licences used by the LP Entities; it is party to many of the shared services agreements involving
other Canwest entities; and employs approximately 390 full-time equivalent employees who work
in Canwest's shared services area. The Applicants state that failure to extend the stay to the Limited
Partnership would have a profoundly negative impact on the value of the Applicants, the Limited
Partnership and the Canwest Global enterprise as a whole. In addition, exposing the assets of the
Limited Partnership to the demands of creditors would make it impossible for the LP Entities to
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successfully restructure, I am persuaded that under these circumstances it is just and convenient to
grant the request.

(¢) Filing of the Secured Creditors' Plan

35 The LP Entities propose to present the Plan only to the Secured Creditors. Claims of
unsecured creditors will not be addressed.

36 The CCAA seems to contemplate a single creditor-class plan. Sections 4 and 5 state:

S. 4 Where a compromise or an arrangement is proposed between a debtor company
and its unsecured creditors or any class of them, the court may, on the application
in a summary way of the company or of any such creditor or of the trustee in
bankruptey or liquidator of the company, order a meeting of the creditors or class
of creditors and, it the court so determines, of the shareholders of the company,
to be summoned in such manner as the court directs.

S. 5 Where a compromise or an arrangement is proposed between a debtor company
and its secured creditors or any class of them, the court may, on the application in
a summary way of the company or of any such creditor or of the trustee in
bankruptcy or liquidator of the company, order a meeting of the creditors or class
of creditors and, if the court so determines, of the shareholders of the company,
to be summoned in such manner as the court directs.

37 Case law has interpreted these provisions as authorizing a single creditor-class plan. For
instance, Blair J. (as he then was) stated in Re Philip Services Corp. : " There is no doubt that a
debtor is at liberty, under the terms of sections 4 and 5 of the CCAA, to make a proposal to secured
creditors or to unsecured creditors or to both groups."® Similarly, in Re Anvil Range Mining Corp.'°,
the Court of Appeal stated: "It may also be noted that s. 5 of the CCAA contemplates a plan which
is a compromise between a debtor company and its secured creditors and that by the terms of's. 6 of
the Act, applied to the facts of this case, the plan is binding only on the secured creditors and the
company and not on the unsecured creditors,"!!

38 Based on the foregoing, it is clear that a debtor has the statutory authority to present a plan to a
single class of creditors, In Re Anvil Range Mining Corp., the issue was raised in the context of the
plan's sanction by the court and a consideration of whether the plan was fair and reasonable as it
eliminated the opportunity for unsecured creditors to realize anything. The basis of the argument
was that the motions judge had erred in not requiring a more complete and in depth valuation of the
company's assets relative to the claims of the secured creditors.

39 In this case, I am not being asked to sanction the Plan at this stage. Furthermore, the Monitor
will supervise a vigorous and lengthy solicitation process to thoroughly canvass the market for
alternative transactions. The solicitation should provide a good indication of market value. In
addition, as counsel for the LP Entities observed, the noteholders and the LP Entities never had any
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forbearance agreement. The noteholders have been in a position to take action since last summer but
chose not to do so. One would expect some action on their part if they themselves believed that they
"were in the money". While the process is not perfect, it is subject to the supervision of the court
and the Monitor is obliged to report on its results to the court.

40 In my view it is appropriate in the circumstances to authorize the LP Entities to file and
present a Plan only to the Secured Creditors.

(d) DIP Financing

41 The Applicants seek approval of a DIP facility in the amount of $25 million which would be
secured by a charge over all of the assets of the LP Entitics and rank ahead of all other charges
except the Administration Charge, and ahead of all other existing security interests except validly
perfected purchase money security interests and certain specific statutory encumbrances.

42  Section 11.2 of the CCAA provides the statutory jurisdiction to grant a DIP charge. In Re
Canwest'2, T addressed this provision. Firstly, an applicant should address the requirements
contained in section 11.2 (1) and then address the enumerated factors found in section 11.2(4) of the
CCAA. As that list is not exhaustive, it may be appropriate to consider other factors as well.

43  Applying these principles to this case and dealing firstly with section 11.2(1) of the CCAA,
notice either has been given to secured creditors likely to be affected by the security or charge or
alternatively they are not affected by the DIP charge. While funds are not anticipated to be
immediately necessary, the cash flow statements project a good likelihood that the LP Entities will
require the additional liquidity afforded by the $25 million. The ability to botrow funds that are
secured by a charge will help retain the confidence of the LP Entities' trade creditors, employees
and suppliers. It is expected that the DIP facility will permit the LP Entities to conduct the
solicitation process and consummate a recapitalization transaction of a sale of all or some of its
assets. The charge does not secure any amounts that were owing prior to the filing. As such, there
has been compliance with the provisions of section 11.2 (1).

44 Turning then to a consideration of the factors found in section 11.2(4) of the Act, the LP
Entities are expected to be subject to these CCAA proceedings until July 31, 2010. Their business
and financial affairs will be amply managed during the proceedings. This is a consensual filing
which is reflective of the confidence of the major creditors in the current management
configuration, All of these factors favour the granting of the charge. The DIP loan would enhance
the prospects of a viable compromise or arrangement and would ensure the necessary stability
during the CCAA process. I have already touched upon the issue of value. That said, in relative
terms, the quantum of the DIP financing is not large and there is no readily apparent material
prejudice to any creditor arising from the granting of the charge and approval of the financing. I
also note that it is endorsed by the proposed Monitor in its report.

45 Other factors to consider in assessing whether to approve a DIP charge include the
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reasonableness of the financing terms and more particularly the associated fees. Ideally there should
be some evidence on this issue. Prior to entering into the forbearance agreement, the LP Entities
sought proposals from other third party lenders for a DIP facility. In this case, some but not all of
the Secured Creditors are participating in the financing of the DIP loan. Therefore, only some would
benefit from the DIP while others could bear the burden of it. While they may have opted not to
participate in the DIP financing for various reasons, the concurrence of the non participating
Secured Creditors is some market indicator of the appropriateness of the terms of the DIP financing,

46 Lastly, I note that the DIP lenders have indicated that they would not provide a DIP facility if
the charge was not approved. In all of these circumstances, I was prepared to approve the DIP
facility and grant the DIP charge.

(e)  Critical Suppliers

47 The LP Entities ask that they be authorized but not required to pay pre-filing amounts owing
in arrears to certain suppliers if the supplier is critical to the business and ongoing operations of the
LP Entities or the potential future benefit of the payments is considerable and of value to the LP
Entities as a whole. Such payments could only be made with the consent of the proposed Monitor.
At present, it is contemplated that such suppliers would consist of certain newspaper suppliers,
newspaper distributors, logistic suppliers and the Amex Bank of Canada. The LP Entities do not
seek a charge to secure payments to any of its critical suppliers.

48 Section 11.4 of the CCAA addresses critical suppliers. It states:

11.4(1) On application by a debtor company and on notice to the secured
creditors who are likely to be affected by the security or charge, the court may
make an order declaring a person to be a critical supplier to the company if the
court is satisfied that the person is a supplier of goods and services to the
company and that the goods or services that are supplied are critical to the
company's continued operation.

(2) If the court declares the person to be a critical supplier, the court may make an
order requiring the person to supply any goods or services specified by the court
to the company on any terms and conditions that are consistent with the supply
relationship or that the court considers appropriate.

(3) If the court makes an order under subsection (2), the court shall, in the order,
declare that all or part of the property of the company is subject to a security or
charge in favour of the person declared to be a critical supplier, in an amount
equal to the value of the goods or services supplied upon the terms of the order.

(4) The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.
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49  Mr. Byers, who is counsel for the Monitor, submits that the court has always had discretion to
authorize the payment of critical suppliers and that section 11.4 is not intended to address that issue.
Rather, it is intended to respond to a post-filing situation where a debtor company wishes to compel
a supplier to supply. In those circumstances, the court may declare a person to be a critical supplier
and require the person to supply. If the court chooses to compel a person to supply, it must
authorize a charge as security for the supplier. Mr. Barnes, who is counsel for the LP Entities,
submits that section 11.4 is not so limited. Section 11.4 (1) gives the court general jurisdiction to
declare a supplier to be a "critical supplier" where the supplier provides goods or services that are
essential to the ongoing business of the debtor company. The permissive as opposed to mandatory
language of section 11.4 (2) supports this interpretation.

50 Section 11.4 is not very clear. As a matter of principle, one would expect the purpose of
section 11.4 to be twofold: (i) to codify the authority to permit suppliers who are critical to the
continued operation of the company to be paid and (ii) to require the granting of a charge in
circumstances where the court is compelling a person to supply. If no charge is proposed to be
granted, there is no need to give notice to the secured creditors. I am not certain that the distinction
between Mr. Byers and Mr. Barnes' interpretation is of any real significance for the purposes of this
case. Either section 11.4(1) does not oust the court's inherent jurisdiction to make provision for the
payment of critical suppliers where no charge is requested or it provides authority to the court to
declare persons to be critical suppliers. Section 11.4(1) requires the person to be a supplier of goods
and services that are critical to the companies' operation but does not impose any additional
conditions or limitations.

51 The LP Entities do not seek a charge but ask that they be authorized but not required to make
payments for the pre-filing provision of goods and services to certain third parties who are critical
and integral to their businesses. This includes newsprint and ink suppliers. The LP Entities are
dependent upon a continuous and uninterrupted supply of newsprint and ink and they have
insufficient inventory on hand to meet their needs. It also includes newspaper distributors who are
required to distribute the newspapers of the LP Entities; American Express whose corporate card
programme and accounts are used by LP Entities employees for business related expenses; and
royalty fees accrued and owing to content providers for the subscription-based on-line service
provided by FPinfomart.ca, one of the businesses of the LP Entities. The LP Entities believe that it
would be damaging to both their ongoing operations and their ability to restructure if they are
unable to pay their critical suppliers. I am satisfied that the LP Entities may treat these parties and
those described in Mr. Strike's affidavit as critical suppliers but none will be paid without the
consent of the Monitor.

(f) Administration Charge and Financial Advisor Chatge

52 The Applicants also seek a charge in the amount of $3 million to secure the fees of the
Monitor, its counsel, the LP Entities' counsel, the Special Committee's financial advisor and counsel
to the Special Committee, the CRA and counsel to the CRA. These are professionals whose services
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are critical to the successful restructuring of the LP Entities' business. This charge is to rank in
priority to all other security interests in the LP Entities' assets, with the exception of purchase
money security interests and specific statutory encumbrances as provided for in the proposed
order.13 The LP Entities also request a $10 million charge in favour of the Financial Advisor, RBC
Dominion Securities Inc. The Financial Advisor is providing investment banking services to the LP
Entities and is essential to the solicitation process. This charge would rank in third place,
subsequent to the administration charge and the DIP charge.

53 In the past, an administration charge was granted pursuant to the inherent jurisdiction of the
court. Section 11.52 of the amended CCAA now provides statutory jurisdiction to grant an
administration charge. Section 11,52 states:

On notice to the secured creditors who are likely to be affected by the security or
charge, the court may make an order declaring that all or part of the property of
the debtor company is subject to a security or charge - in an amount that the court
considers appropriate - in respect of the fees and expenses of

(a)  the monitor, including the fees and expenses of any financial, legal or other
experts engaged by the monitor in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the
purpose of proceedings under this Act; and

(c) any financial, legal or other experts engaged by any other interested person
if the court is satisfied that the security or charge is necessary for their
effective participation in proceedings under this Act.

(2)  The court may order that the security or charge rank in priority over the
claim of any secured creditor of the company.

54 1am satisfied that the issue of notice has been appropriately addressed by the LP Entities. As
to whether the amounts are appropriate and whether the charges should extend to the proposed
beneficiaries, the section does not contain any specific criteria for a court to consider in its
assessment. It seems to me that factors that might be considered would include:

(a) the size and complexity of the businesses being restructured,;

(b) the proposed role of the beneficiaries of the charge;

(¢c)  whether there is an unwarranted duplication of roles;

(d)  whether the quantum of the proposed charge appears to be fair and
reasonable;

(e) the position of the secured creditors likely to be affected by the charge; and

(f)  the position of the Monitor.

This is not an exhaustive list and no doubt other relevant factors will be developed in the
jurisprudence.
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55 There is no question that the restructuring of the LP Entities is large and highly complex and it
is reasonable to expect extensive involvement by professional advisors. Each of the professionals
whose fees are to be secured has played a critical role in the LP Entities restructuring activities to
date and each will continue to be integral to the solicitation and restructuring process. Furthermore,
there is no unwarranted duplication of roles. As to quantum of both proposed charges, I accept the
Applicants' submissions that the business of the LP Entities and the tasks associated with their
restructuring are of a magnitude and complexity that justify the amounts. I also take some comfort
from the fact that the administrative agent for the LP Secured Lenders has agreed to them. In
addition, the Monitor suppotts the charges requested. The quantum of the administration charge
appears to be fair and reasonable. As to the quantum of the charge in favour of the Financial
Adbvisor, it is more unusual as it involves an incentive payment but I note that the Monitor
conducted its own due diligence and, as mentioned, is supportive of the request. The quantum
reflects an appropriate incentive to secure a desirable alternative offer. Based on all of these factors,
I concluded that the two charges should be approved.

(g) Directors and Officers

56 The Applicants also seek a directors and officers charge ("D & O charge") in the amount of
$35 million as security for their indemnification obligations for liabilities imposed upon the
Applicants' directors and officers. The D & O charge will rank after the Financial Advisor charge
and will rank pari passu with the MIP charge discussed subsequently. Section 11.51 of the CCAA
addresses a D & O charge. I have already discussed section 11.51 in Re Canwest'* as it related to
the request by the CMI Entities for a D & O charge. Firstly, the charge is essential to the successful
restructuring of the LP Entities. The continued participation of the experienced Boards of Directors,
management and employees of the LP Entities is critical to the restructuring. Retaining the current
officers and directors will also avoid destabilization. Furthermore, a CCAA restructuring creates
new risks and potential liabilities for the directors and officers. The amount of the charge appeats to
be appropriate in light of the obligations and liabilities that may be incurred by the directors and
officers. The charge will not cover all of the directors' and officers' liabilities in a worse case
scenatio. While Canwest Global maintains D & O liability insurance, it has only been extended to
February 28, 2009 and further extensions are unavailable. As of the date of the Initial Order,
Canwest Global had been unable to obtain additional or replacement insurance coverage.

57 Understandably in my view, the directors have indicated that due to the potential for
significant personal liability, they cannot continue their service and involvement in the restructuring
absent a D & O charge. The charge also provides assurances to the employees of the LP Entities
that obligations for accrued wages and termination and severance pay will be satisfied. All secured
creditors have either been given notice or are unaffected by the D & O charge. Lastly, the Monitor
suppotts the charge and I was satisfied that the charge should be granted as requested.

(h) Management Incentive Plan and Special Arrangements



Page 17

58 The LP Entities have made amendments to employment agreements with 2 key employees and
have developed certain Management Incentive Plans for 24 participants (collectively the "MIPs").
They seek a charge in the amount of $3 million to secure these obligations. It would be subsequent
to the D & O charge.

59 The CCAA is silent on charges in support of Key Employee Retention Plans ("KERPs") but
they have been approved in numerous CCAA proceedings. Most recently, in Re Canwest'>, 1
approved the KERP requested on the basis of the factors enumerated in Re Grant Forrest'® and
given that the Monitor had carefully reviewed the charge and was supportive of the request as were
the Board of Directors, the Special Committee of the Board of Directors, the Human Resources
Committee of Canwest Global and the Adhoc Committee of Noteholders.

60 The MIPs in this case are designed to facilitate and encourage the continued participation of
certain senior executives and other key employees who are required to guide the LP Entities through
a successful restructuring. The participants are critical to the successful restructuring of the LP
Entities, They are experienced executives and have played critical roles in the restructuring
initiatives to date, They are integral to the continued operation of the business during the
restructuring and the successful completion of a plan of restructuring, reorganization, compromise
or arrangement,

61 In addition, it is probable that they would consider other employment opportunities in the
absence of a charge securing their payments. The departure of senior management would distract
from and undermine the restructuring process that is underway and it would be extremely difficult
to find replacements for these employees. The MIPs provide appropriate incentives for the
participants to remain in their current positions and ensures that they are properly compensated for
their assistance in the reorganization process.

62 In this case, the MIPs and the MIP charge have been approved in form and substance by the
Board of Directors and the Special Committee of Canwest Global. The proposed Monitor has also
expressed its support for the MIPs and the MIP charge in its pre-filing report. In my view, the
charge should be granted as requested.

(i)  Confidential Information

63 The LP Entities request that the court seal the confidential supplement which contains
individually identifiable information and compensation information including sensitive salary
information about the individuals who are covered by the MIPs, It also contains an unredacted copy
of the Financial Advisor's agreement. I have discretion pursuant to Section 137(2) of the Courts of
Justice Act'? to order that any document filed in a civil proceeding be treated as confidential, sealed
and not form part of the public record. That said, public access in an important tenet of our system
of justice.

64  The threshold test for sealing orders is found in the Supreme Court of Canada decision of
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Sierra Club of Canada v Canada (Minister of Finance)'8. In that case, Jacobucci J. stated that an
order should only be granted when: (i) it is necessary in order to prevent a serious risk to an
important interest, including a commercial interest, in the context of litigation because reasonable
alternative measures will not prevent the risk; and (ii) the salutary effects of the confidentiality
order, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious
effects, including the effects on the right to free expression, which in this context includes the
public interest in open and accessible court proceedings.

65 In Re Canwest'® I applied the Sierra Club test and approved a similar request by the
Applicants for the sealing of a confidential supplement containing unredacted copies of KERPs for
the employees of the CMI Entities. Here, with respect to the first branch of the Sierra Club test, the
confidential supplement contains unredacted copies of the MIPs. Protecting the disclosure of
sensitive personal and compensation information of this nature, the disclosure of which would cause
harm to both the LP Entities and the MIP participants, is an important commercial interest that
should be protected. The information would be of obvious strategic advantage to competitors.
Moreover, there are legitimate personal privacy concerns in issue. The MIP participants have a
reasonable expectation that their names and their salary information will be kept confidential. With
respect to the second branch of the Sierra Club test, keeping the information confidential will not
have any deleterious effects. As in the Re Canwest case, the aggregate amount of the MIP charge
has been disclosed and the individual personal information adds nothing. The salutary effects of
sealing the confidential supplement outweigh any conceivable deleterious effects. In the normal
course, outside of the context of a CCAA proceeding, confidential personal and salary information
would be kept confidential by an employer and would not find its way into the public domain. With
respect to the unredacted Financial Advisor agreement, it contains commercially sensitive
information the disclosure of which could be harmful to the solicitation process and the salutary
effects of sealing it outweigh any deleterious effects. The confidential supplements should be sealed
and not form part of the public record at least at this stage of the proceedings.

Conclusion
66 For all of these reasons, I was prepared to grant the order requested.
S.E. PEPALL J.

cp/e/qlafr/qljxr/qlitl/qljyw/qlaxw/qlced

1 R.S.C. 1985, ¢. C. 36, as amended.
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2 On October 30, 2009, substantially all of the assets and business of the National Post
Company were transferred to the company now known as National Post Inc.

3 Subject to certain assumptions and qualifications.

4 Although not formally in evidence before the court, counsel for the LP Secured Lenders
advised the court that currently $382,889,000 in principal in Canadian dollars is outstanding
along with $458,042,000 in principal in American dollars.

52006 CarswellOnt 264 (S.C.J.).

6 [2009] O.J. No. 4286, 2009 CarswellOnt 6184 at para. 29 ( S.C.J.).
7 (1993), 9 B.L.R. (2d) 275 (Ont. Gen. Div.).

8[1999] O.J. No. 4232, 1999 CarswellOnt 4673 (S.C.J.).

9 Ibid at para. 16.

10 (2002),34 C.B.R. (4th) 157 (Ont. C.A.), leave to appeal to S.C.C., [2002] S.C.C.A. No.
389, refused (March 6, 2003).

11 Ibid at para. 34,

12 Supra, note 7 at paras. 31-35.

13 This exception also applies to the other charges granted.
14 Supra note 7 at paras. 44-48.

15 Supra note 7.

16 [2009] O.J. No. 3344 (S.C.J.).

17 R.S.0. 1990, c. C.43, as amended.

18 [2002] 2 S.C.R. 522.

19 Supra, note 7 at para. 52.
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Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Applications -- Initial applications -- Application by companies
Jor initial order with stay under CCAA, authorization for Cinram ULC to act as foreign
representative and seek recognition order in United States, administration charge for benefit of
Monitor and directors’' charge allowed -- Relief requested more than usual for initial order but
supported by ample documentation and jurisprudence -- Applicants headquartered in Canada and
unable to meet over $250 million debt obligation -- Applicants spent considerable time reviewing
alternatives and consulting with lenders -- Senior secured lenders supported application despite
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significant shortfall expected -- Applicants negotiated DIP financing and hoped to maintain
operations and sell business.

Application by the companies for an initial order with a stay under the CCAA, authorization for
Cinram ULC to act as a foreign representative and seek a recognition order in the United States, an
administrative charge for the benefit of the Monitor and a directors' charge to provide certainty with
respect to their liability. The applicants comprised one of the world's largest providers of
multi-media products. The applicants had experienced significant decline in revenue due to the
economic downturn and continued to struggle despite cost reductions and restructuring. The
applicants owed over $250 million and asserted inability to meet debt obligations. The applicants
wanted to continue ongoing operations, ensure capital funds and move towards a sale of the
business. The applicants submitted they were centred in Canada despite operations in the United
States and incorporation of some applicants in the United States. The applicants were worried about
lenders demanding payment in full and termination of contracts with suppliers and customers. The
applicants' proposed transaction had the support of some lenders. The applicants had negotiated $15
million in DIP financing. During the proceedings, the applicants intended to make payments to
ensure ongoing business operations, had developed a key employee retention program and entered
into support agreements with some lenders. The applicants intended to bring a s. 15 application in
the United States to ensure protection there.

HELD: Application allowed. The relief requested went beyond the usual initial order but was
appropriate in the circumstances. The applicants had spent considerable time reviewing their
alternatives and consulting with lenders. Senior secured lenders supported the plan despite the
shortfall they could expect. The applicants were dependent on the continued functioning of their
Toronto head office. The applicants submitted ample docyemtnation and jurisdiprudence to support
all the relief requested.

Statutes, Regulations and Rules Cited:
Bankruptcy and Insolvency Act, R.S.C. 1985, c¢. B-3, 5. 2(1)

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 2, 5. 3(1), s. 11.2,s. 11.4, 5. 11.51,
s. 11.52

United States Bankruptcy Code, s. 15

Counsel:

Robert J. Chadwick, Melaney Wagner and Caroline Descours, for the Applicants.
Steven Golick, for Warner Electra-Atlantic Corp.

Steven Weisz, for Pre-Petition First Lien Agent, Pre-Petition Second Lien Agent and DIP Agent.
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Tracy Sandler, for Twentieth Century Fox Film Corporation.

David Byers, for the Proposed Monitor, FTT Consulting Inc.

ENDORSEMENT

1  G.B. MORAWETZ J.:-- Cinram International Inc. ("CII"), Cinram International Income Fund
("Cinram Fund"), CII Trust and the Companies listed in Schedule "A" (collectively, the
"Applicants") brought this application seeking an initial order (the "Initial Order") pursuant to the
Companies' Creditors Arrangement Act ("CCAA"). The Applicants also request that the court
exercise its jurisdiction to extend a stay of proceedings and other benefits under the Initial Order to
Cinram International Limited Partnership ("Cinram LP", collectively with the Applicants, the
"CCAA Parties").

2 Cinram Fund, together with its direct and indirect subsidiaries (collectively, "Cinram" or the
"Cinram Group") is a replicator and distributor of CDs and DVDs. Cinram has a diversified
operational footprint across North America and Europe that enables it to meet the replication and
logistics demands of its customers.

3 The evidentiary record establishes that Cinram has experienced significant declines in revenue
and EBITDA, which, according to Cinram, are a result of the economic downturn in Cinram's
primary markets of North America and Europe, which impacted consumers' discretionary spending
and adversely affected the entire industry.

4  Cinram advises that over the past several years it has continued to evaluate its strategic
alternatives and rationalize its operating footprint in order to attempt to balance its ongoing
operations and financial challenges with its existing debt levels. However, despite cost reductions
and recapitalized initiatives and the implementation of a variety of restructuring alternatives, the
Cinram Group has experienced a number of challenges that has led to it seeking protection under
the CCAA.

5 Counsel to Cinram outlined the principal objectives of these CCAA proceedings as:

(1)  to ensure the ongoing operations of the Cinram Group;

(i1)  to ensure the CCAA Parties have the necessary availability of working
capital funds to maximize the ongoing business of the Cinram Group for
the benefit of its stakeholders; and

(iii) to complete the sale and transfer of substantially all of the Cinram Group's
business as a going concern (the "Proposed Transaction").
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6 Cinram contemplates that these CCAA proceedings will be the primary court supervised
restructuring of the CCAA Parties. Cinram has operations in the United States and certain of the
Applicants are incorporated under the laws of the United States. Cinram, however, takes the
position that Canada is the nerve centre of the Cinram Group.

7 The Applicants also seek authorization for Cinram International ULC (""Cinram ULC") to act as
"foreign representative” in the within proceedings to seek a recognition order under Chapter 15 of
the United States Bankruptcy Code ("Chapter 15"). Cinram advises that the proceedings under
Chapter 15 are intended to ensure that the CCAA Parties are protected from creditor actions in the
United States and to assist with the global implementation of the Proposed Transaction to be
undertaken pursuant to these CCAA proceedings.

8 Counsel to the Applicants submits that the CCAA Parties are part of a consolidated business in
Canada, the United States and Europe that is headquartered in Canada and operationally and
functionally integrated in many significant respects. Cinram is one of the world's largest providers
of pre-recorded multi-media products and related logistics services. It has facilities in North
America and Europe, and it:

(i)  manufactures DVDs, blue ray disks and CDs, and provides distribution
services for motion picture studios, music labels, video game publishers,
computer software companies, telecommunication companies and retailers
around the world, '

(i) provides various digital media services through One K Studios, LLC; and

(iii) provides retail inventory control and forecasting services through Cinram
Retail Services LLC (collectively, the "Cinram Business").

9 Cinram contemplates that the Proposed Transaction could allow it to restore itself as a market
leader in the industry. Cinram takes the position that it requires CCAA protection to provide
stability to its operations and to complete the Proposed Transaction.

10  The Proposed Transaction has the support of the lenders forming the steering committee with
respect to Cinram's First Lien Credit Facilities (the "Steering Committee"), the members of which
have been subject to confidentiality agreements and represent 40% of the loans under Cinram's First
Lien Credit Facilities (the "Initial Consenting Lenders"). Cinram also anticipates further support of
the Proposed Transaction from additional lenders under its credit facilities following the public
announcement of the Proposed Transaction.

11  Cinram Fund is the direct or indirect parent and sole shareholder of all of the subsidiaries in
Cinram's corporate structure. A simplified corporate structure of the Cinram Group showing all of
the CCAA Patties, including the designation of the CCAA Parties' business segments and certain
non-filing entities, is set out in the Pre-Filing Report of FTI Consulting Inc. (the "Monitor") at
paragraph 13. A copy is attached as Schedule "B".
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12 Cinram Fund, CII, Cinram International General Partner Inc, ("Cinram GP"), CII Trust,
Cinram ULC and 1362806 Ontario Limited are the Canadian entities in the Cinram Group that are
Applicants in these proceedings (collectively, the "Canadian Applicants"). Cinram Fund and CII
Trust are both open-ended limited purpose trusts, established under the laws of Ontario, and each of
the remaining Canadian Applicants is incorporated pursuant to Federal or Provincial legislation.

13 Cinram (US) Holdings Inc. ("CUSH"), Cinram Inc., IHC Corporation ("IHC"), Cinram
Manufacturing, LL.C ("Cinram Manufacturing"), Cinram Distribution, LLC ("Cinram
Distribution"), Cinram Wireless, LLC ("Cinram Wireless"), Cinram Retail Services, LLC ("Cinram
Retail") and One K Studios, LLC ("One K") are the U.S. entities in the Cinram Group that are
Applicants in these proceedings (collectively, the "U.S. Applicants"). Each of the U.S. Applicants is
incorporated under the laws of Delaware, with the exception of One K, which is incorporated under
the laws of California. On May 25, 2012, each of the U.S. Applicants opened a new Canadian-based
bank account with J.P. Morgan.

14  Cinram LP is not an Applicant in these proceedings, However, the Applicants seek to have a
stay of proceedings and other relief under the CCAA extended to Cinram LP as it forms part of
Cinram's income trust structure with Cinram Fund, the ultimate parent of the Cinram Group.

15 Cinram's European entities are not part of these proceedings and it is not intended that any
insolvency proceedings will be commenced with respect to Cinram's European entities, except for
Cinram Optical Discs SAC, which has commenced insolvency proceedings in France.

16 The Cinram Group's principal source of long-term debt is the senior secured credit facilities
provided under credit agreements known as the "First-Lien Credit Agreement” and the
"Second-Lien Credit Agreement" (together with the First-Lien Credit Agreement, the "Credit
Agreements").

17  All of the CCAA Parties, with the exception of Cinram Fund, Cinram GP, CII Trust and
Cinram LP (collectively, the "Fund Entities"), are borrowers and/or guarantors under the Credit
Agreements. The obligations under the Credit Agreements are secured by substantially all of the
assets of the Applicants and certain of their European subsidiaries.

18  Asat March 31, 2012, there was approximately $233 million outstanding under the First-Lien
Term Loan Facility; $19 million outstanding under the First-Lien Revolving Credit Facilities;
approximately $12 million of letter of credit exposure under the First-Lien Credit Agreement; and
approximately $12 million outstanding under the Second-Lien Credit Agreement.

19 Cinram advises that in light of the financial circumstances of the Cinram Group, it is not
possible to obtain additional financing that could be used to repay the amounts owing under the
Credit Agreements.

20  Mr. John Bell, Chief Financial Officer of CII, stated in his affidavit that in connection with
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certain defaults under the Credit Agreements, a series of waivers was extended from December
2011 to June 30, 2012 and that upon expiry of the waivers, the lenders have the ability to demand
immediate repayment of the outstanding amounts under the Credit Agreements and the borrowets
and the other Applicants that are guarantors under the Credit Agreements would be unable to meet
their debt obligations. Mr. Bell further stated that there is no reasonable expectation that Cinram
would be able to service its debt load in the short to medium term given forecasted net revenues and
EBITDA for the remainder of fiscal 2012, fiscal 2013, and fiscal 2014. The cash flow forecast
attached to his affidavit indicates that, without additional funding, the Applicants will exhaust their
available cash resources and will thus be unable to meet their obligations as they become due.

21 The Applicants request a stay of proceedings. They take the position that in light of their
financial circumstances, there could be a vast and significant erosion of value to the detriment of all
stakeholders. In particular, the Applicants are concerned about the following risks, which, because
of the integration of the Cinram business, also apply to the Applicants' subsidiaries, including
Cinram LP:

(a) the lenders demanding payment in full for money owing under the Credit
Agreements;

(b) potential termination of contracts by key suppliers; and

(c) potential termination of contracts by customers.

22 Asindicated in the cash flow forecast, the Applicants do not have sufficient funds available to
meet their immediate cash requirements as a result of their current liquidity challenges. Mr. Bell
states in his affidavit that the Applicants require access to Debtor-In-Possession ("DIP") Financing
in the amount of $15 millions to continue operations while they implement their restructuring,
including the Proposed Transaction. Cinram has negotiated a DIP Credit Agreement with the
lenders forming the Steering Committee (the "DIP Lenders") through J.P. Morgan Chase Bank, NA
as Administrative Agent (the "DIP Agent") whereby the DIP Lenders agree to provide the DIP
Financing in the form of a term loan in the amount of $15 million.

23  The Applicants also indicate that during the course of the CCAA proceedings, the CCAA
Parties intend to generally make payments to ensure their ongoing business operations for the
benefit of their stakeholders, including obligations incurred prior to, on, or after the commencement
of these proceedings relating to:

(a) the active employment of employees in the ordinary course;

(b)  suppliers and service providers the CCAA Parties and the Monitor have
determined to be critical to the continued operation of the Cinram business;

(c) certain customer programs in place pursuant to existing contracts or
arrangements with customers; and

(d) inter-company payments among the CCAA Parties in respect of, among
other things, shared services.
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24 Mr. Bell states that the ability to make these payments relating to critical suppliers and
customer programs is subject to a consultation and approval process agreed to among the Monitor,
the DIP Agent and the CCAA Parties.

25 The Applicants also request an Administration Charge for the benefit of the Monitor and
Moelis and Company, LLC ("Moelis"), an investment bank engaged to assist Cinram in a
comprehensive and thorough review of its strategic alternatives.

26 In addition, the directors (and in the case of Cinram Fund and CII Trust, the Trustees, referred
to collectively with the directors as the "Directors/Trustees") requested a Director's Charge to
provide certainty with respect to potential personal liability if they continue in their current
capacities. Mr. Bell states that in order to complete a successful restructuring, including the
Proposed Transaction, the Applicants require the active and committed involvement of their
Directors/Trustees and officers, Further, Cinram's insurers have advised that if Cinram was to file
for CCAA protection, and the insurers agreed to renew the existing D&O policies, there would be a
significant increase in the premium for that insurance.

27 Cinram has also developed a key employee retention program (the "KERP") with the principal
purpose of providing an incentive for eligible employees, including eligible officers, to remain with
the Cinram Group despite its financial difficulties. The KERP has been reviewed and approved by
the Board of Trustees of the Cinram Fund. The KERP includes retention payments (the "KERP
Retention Payments") to certain existing employees, including certain officers employed at
Canadian and U.S. Entities, who are critical to the preservation of Cinram's enterprise value.

28 Cinram also advises that on June 22, 2012, Cinram Fund, the borrowers under the Credit
Agreements, and the Initial Consenting Lenders entered into a support agreement pursuant to which
the Initial Consenting Lenders agreed to support the Proposed Transaction to be pursued through
these CCAA proceedings (the "Support Agreement").

29 Pursuant to the Support Agreement, lenders under the First-Lien Credit Agreement who
execute the Support Agreement or Consent Agreement prior to July 10, 2012 (the "Consent Date")
are entitled to receive consent consideration (the "Early Consent Consideration") equal to 4% of the
principal amount of loans under the First-Lien Credit Agreement held by such consenting lenders as
of the Consent Date, payable in cash from the net sale proceeds of the Proposed Transaction upon
distribution of such proceeds in the CCAA proceedings.

30 M. Bell states that it is contemplated that the CCAA proceedings will be the primary
court-supervised restructuring of the CCAA Parties. He states that the CCAA Parties are part of a
consolidated business in Canada, the United States and Europe that is headquartered in Canada and
operationally and functionally integrated in many significant respects. Mr. Bell further states that
although Cinram has operations in the United States, and certain of the Applicants are incorporated
under the laws of the United States, it is Ontario that is Cinram's home jurisdiction and the nerve
centre of the CCA A Parties' management, business and operations.
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31 The CCAA Parties have advised that they will be seeking a recognition order under Chapter
15 to ensure that they are protected from creditor actions in the United States and to assist with the
global implementation of the Proposed Transaction. Thus, the Applicants seek authorization in the
Proposed Initial Order fort:

Cinram ULC to seek recognition of these proceedings as "foreign main
proceedings" and to seek such additional relief required in connection with the
prosecution of any sale transaction, including the Proposed Transaction, as well
as authorization for the Monitor, as a court-appointed officer, to assist the CCAA
Parties with any matters relating to any of the CCAA Parties' subsidiaries and
any foreign proceedings commenced in relation thereto.

32 Mr. Bell further states that the Monitor will be actively involved in assisting Cinram ULC as
the foreign representative of the Applicants in the Chapter 15 proceedings and will assist in keeping
this court informed of developments in the Chapter 15 proceedings.

33 The facts relating to the CCAA Parties, the Cinram business, and the requested relief are fully
set out in Mr. Bell's affidavit.

34  Counsel to the Applicants filed a comprehensive factum in support of the requested relief in
the Initial Order. Part IIT of the factum sets out the issues and the law.

35 The relief requested in the form of the Initial Order is extensive. It goes beyond what this
court usually considers on an initial hearing. However, in the circumstances of this case, I have been
persuaded that the requested relief is appropriate.

36 In making this determination, I have taken into account that the Applicants have spent a
considerable period of time reviewing their alternatives and have done so in a consultative mannet
with their senior secured lenders. The senior secured lenders support this application,
notwithstanding that it is clear that they will suffer a significant shortfall on their positions. It is also
noted that the Early Consent Consideration will be available to lenders under the First-Lien Credit
Agreement who execute the Support Agreement prior to July 10, 2012. Thus, all of these lenders
will have the opportunity to participate in this arrangement.

37  As previously indicated, the Applicants' factum is comprehensive. The submissions on the law
are extensive and cover all of the outstanding issues. It provides a fulsome review of the
jurisprudence in the area, which for purposes of this application, I accept. For this reason,
paragraphs 41-96 of the factum are attached as Schedule "C" for reference purposes.

38 The Applicants have also requested that the confidential supplement - which contains the
KERP summary listing the individual KERP Payments and certain DIP Schedules - be sealed. I am
satisfied that the KERP summary contains individually identifiable information and compensation
information, including sensitive salary information, about the individuals who are covered by the
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KERP and that the DIP schedules contain sensitive competitive information of the CCAA Parties
which should also be treated as being confidential. Having considered the principals of Sierra Club
of Canada v. Canada (Minister of Finance), [2002] 2 S.C.R. 522, I accept the Applicants'
submission on this issue and grant the requested sealing order in respect of the confidential
supplement.

39 Finally, the Applicants have advised that they intend to proceed with a Chapter 15 application
on June 26, 2012 before the United States Bankruptcy Court in the District of Delaware. I am given
to understand that Cinram ULC, as proposed foreign representative, will be seeking recognition of
the CCAA proceedings as "foreign main proceedings" on the basis that Ontario, Canada is the
Centre of Main Interest or "COMI" of the CCAA Applicants.

40 In his affidavit at paragraph 195, Mr. Bell states that the CCAA Parties are part of a
consolidated business that is headquartered in Canada and operationally and functionally integrated
in many significant respects and that, as a result of the following factors, the Applicants submit the
COMI of the CCAA Parties is Ontario, Canada:

(a) the Cinram Group is managed on a consolidated basis out of the corporate
headquarters in Toronto, Ontario, where corporate-level decision-making
and corporate administrative functions are centralized,

(b)  key contracts, including, among others, major customer service
agreements, are negotiated at the corporate level and created in Canada;

(¢c) the Chief Executive Officer and Chief Financial Officer of CII, who are
also directors, trustees and/or officers of other entities in the Cinram
Group, are based in Canada;

(d) meetings of the board of trustees and board of directors typically take place
in Canada;

(¢) pricing decisions for entities in the Cinram Group are ultimately made by
the Chief Executive Officer and Chief Financial Officer in Toronto,
Ontario;

(f)  cash management functions for Cinram's North American entities,
including the administration of Cinram's accounts receivable and accounts
payable, are managed from Cinram's head office in Toronto, Ontario;

(g) although certain bookkeeping, invoicing and accounting functions are
performed locally, corporate accounting, treasury, financial reporting,
financial planning, tax planning and compliance, insurance procurement
services and internal audits are managed at a consolidated level in Toronto,
Ontario;

(h) information technology, marketing, and real estate services are provided by
CII at the head office in Toronto, Ontario;

(i)  with the exception of routine maintenance expenditures, all capital
expenditure decisions affecting the Cinram Group are managed in Toronto,
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Ontario;

(j))  new business development initiatives are centralized and managed from
Toronto, Ontario; and

(k) research and development functions for the Cinram Group are
corporate-level activities centralized at Toronto, Ontario, including the
Cinram Group's corporate-level research and development budget and
strategy.

41 Counsel submits that the CCAA Parties are highly dependent upon the critical business
functions petformed on their behalf from Cinram's head office in Toronto and would not be able to
function independently without significant disruptions to their operations.

42  The above comments with respect to the COMI are provided for informational purposes only.
This court clearly recognizes that it is the function of the receiving court - in this case, the United
States Bankruptcy Court for the District of Delaware - to make the determination on the location of
the COMI and to determine whether this CCAA proceeding is a "foreign main proceeding" for the
purposes of Chapter 15.

43 In the result, I am satisfied that the Applicants meet all of the qualifications established for
relief under the CCAA and I have signhed the Initial Order in the form submitted, which includes
approvals of the Charges referenced in the Initial Order.

G.B. MORAWETZ J.
# sk ok ook ok
44
SCHEDULE "A"
ADDITIONAL APPLICANTS
Cinram International General Partner Inc.
Cinram International ULC
1362806 Ontario Limited
Cinram (U.S.) Holdings Inc.
Cinram, Inc.

IHC Corporation
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Cinram Manufacturing LLC
Cinram Distribution LLC
Cinram Wireless LLC
Cinram Retail Services, LLC
One K Studios, LLC

& ko ok ok

SCHEDULE "B"

COAA Appliniat - Cotvadian Tty
COAA Applizant - U5 Eriity

Not & COAA Applicant ~
furopean Eallty

® ok ok ok ok



Page 12

SCHEDULE "C"

A. THE APPLICANTS ARE "DEBTOR COMPANIES" TO WHICH THE CCAA APPLIES

41.

The CCAA applies in respect of a "debtor company" (including a foreigh company
having assets or doing business in Canada) or "affiliated debtor companies" where the
total of claims against such company or companies exceeds $5 million.

CCAA, Section 3(1).

42.

43,

The Applicants are eligible for protection under the CCAA because each is a "debtor
company" and the total of the claims against the Applicants exceeds $5 million.

(1)

The Applicants are Debtor Companies

The terms "company" and "debtor company" are defined in Section 2 of the CCAA as
follows:

"company" means any company, corporation or legal person incorporated by or
under an Act of Parliament or of the legislature of a province and any
incorporated company having assets or doing business in Canada, whetever
incorporated, and any income trust, but does not include banks, authorized
foreign banks within the meaning of section 2 of the Bank Act, railway or
telegraph companies, insurance companies and companies to which the Trust and
Loan Companies Act applies.

"debtor company" means any company that:

(a)
(b)

©
(d)

is bankrupt or insolvent;

has committed an act of bankruptcy within the meaning of the Bankruptcy and
Insolvency Act or is deemed insolvent within the meaning of the Winding-Up and
Restructuring Act, whether or not proceedings in respect of the company have
been taken under either of those Acts;

has made an authorized assignment or against which a receiving order has been
made under the Bankruptcy and Insolvency Act; or

is in the course of being wound up under the Winding-Up and Restructuring Act
because the company is insolvent.

CCAA, Section 2 ("company" and "debtor company").

44,

The Applicants are debtor companies within the meaning of these definitions.
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(2) The Applicants are "companies"

The Applicants are "companies" because:

a.  with respect to the Canadian Applicants, each is incorporated pursuant to
federal or provincial legislation or, in the case of Cinram Fund and CII
Trust, is an income trust; and

b.  with respect to the U.S. Applicants, each is an incorporated company with
certain funds in bank accounts in Canada opened in May 2012 and
therefore each is a company having assets or doing business in Canada.

Bell Affidavit at paras. 4, 80, 84, 86, 91, 94, 98, 102, 105, 108, 111, 114,
117, 120, 123, 212; Application Record, Tab 2,

The test for "having assets or doing business in Canada" is disjunctive, such that either
"having assets" in Canada or "doing business in Canada" is sufficient to qualify an
incorporated company as a "company" within the meaning of the CCAA.

Having only nominal assets in Canada, such as funds on deposit in a Canadian bank
account, brings a foreign corporation within the definition of "company". In order to
meet the threshold statutory requirements of the CCAA, an applicant need only be in
technical compliance with the plain words of the CCAA.

Re Canwest Global Communications Corp. (2009), 59 C.B.R. (5th) 72 (Ont. Sup.
Ct. J. [Commercial List]) at para. 30 [Canwest Globall; Book of Authorities of
the Applicants ("Book of Authorities"), Tab 1.

Re Global Light Telecommunications Ltd. (2004), 2 C.B.R, (5th) 210 (B.C.S.C.)
at para, 17 [Global Light], Book of Authorities, Tab 2.

The Courts do not engage in a quantitative or qualitative analysis of the assets or the
circumstances in which the assets were created. Accordingly, the use of "instant"
transactions immediately preceding a CCAA application, such as the creation of
"instant debts" or "instant assets" for the purposes of bringing an entity within the scope
of the CCAA, has received judicial approval as a legitimate device to bring a debtor
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within technical requirements of the CCAA.
Global Light, supra at para. 17, Book of Authorities, Tab 2.

Re Cadillac Fairview Inc. (1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div.
[Commercial List]) at paras. 5-6; Book of Authorities, Tab 3.

Elan Corporation v. Comiskey (Trustee of) (1990), 1 O.R. (3d) 289 (Ont. C.A.) at
paras. 74, 83; Book of Authorities, Tab 4.

(3) The Applicants are insolvent

The Applicants are "debtor companies" as defined in the CCAA because they are
companies (as set out above) and they are insolvent.

The insolvency of the debtor is assessed as of the time of filing the CCAA application.
The CCAA does not define insolvency. Accordingly, in interpreting the meaning of
"insolvent", courts have taken guidance from the definition of "insolvent person" in
Section 2(1) of the Bankruptcy and Insolvency Act (the "BIA"), which defines an
"insolvent person" as a person (i) who is not bankrupt; and (if) who resides, carries on
business or has property in Canada; (iii) whose liabilities to creditors provable as
claims under the BIA amount to one thousand dollars; and (iv) who is "insolvent"
under one of the following tests:

a. is for any reason unable to meet his obligations as they generally become
due;

b.  has ceased paying his current obligations in the ordinary course of business
as they generally become due; or

c.  the aggregate of his property is not, at a fair valuation, sufficient, or if
disposed of at a fairly conducted sale under legal process, would not be
sufficient to enable payment of all his obligations, due and accruing due.

BIA, Section 2 ("insolvent person").

Re Stelco Inc. (2004), 48 C.B.R. (4th) 299 (Ont. Sup. Ct. J.[Commercial
List]); leave to appeal to C.A. refused [2004] O.J. No. 1903; leave to
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appeal to S.C.C. refused [2004] S.C.C.A. No. 336, at para. 4 [Stelco];
Book of Authorities, Tab 5.

These tests for insolvency are disjunctive. A company satisfying any one of these tests
is considered insolvent for the purposes of the CCAA.

Stelco, supra at paras. 26 and 28; Book of Authorities, Tab S.

A company is also insolvent for the purposes of the CCAA if; at the time of filing, there
is a reasonably foreseeable expectation that there is a looming liquidity condition or
crisis that would result in the company being unable to pay its debts as they generally
become due if a stay of proceedings and ancillary protection are not granted by the
court.

Stelco, supra at para. 40; Book of Authorities, Tab 5.

The Applicants meet both the traditional test for insolvency under the BIA and the
expanded test for insolvency based on a looming liquidity condition as a result of the
following:

a.  The Applicants are unable to comply with certain financial covenants
under the Credit Agreements and have entered into a series of waivers with
their lenders from December 2011 to June 30, 2012,

b.  Were the Lenders to accelerate the amounts owing under the Credit
Agreements, the Borrowers and the other Applicants that are Guarantors
under the Credit Agreements would be unable to meet their debt
obligations. Cinram Fund would be the ultimate parent of an insolvent
business.

d.  The Applicants have been unable to repay or refinance the amounts owing
under the Credit Agreements or find an out-of-court transaction for the sale
of the Cinram Business with proceeds that equal or exceed the amounts
owing under the Credit Agreements.

e.  Reduced revenues and EBITDA and increased borrowing costs have
significantly impaired Cinram's ability to service its debt obligations.
There is no reasonable expectation that Cinram will be able to service its
debt load in the short to medium term given forecasted net revenues and
EBITDA for the remainder of fiscal 2012 and for fiscal 2013 and 2014.
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f. The decline in revenues and EBITDA generated by the Cinram Business
has caused the value of the Cinram Business to decline. As a result, the
aggregate value of the Property, taken at fair value, is not sufficient to
allow for payment of all of the Applicants' obligations due and accruing
due.

g.  The Cash Flow Forecast indicates that without additional funding the
Applicants will exhaust their available cash resources and will thus be
unable to meet their obligations as they become due.

Bell Affidavit, paras. 23, 179-181, 183, 197-199; Application Record, Tab
2.

(4) The Applicants are affiliated companies with claims outstanding in excess of $5
million

The Applicants are affiliated debtor companies with total claims exceeding 5 million
dollars. Therefore, the CCAA applies to the Applicants in accordance with Section
3(D).

Affiliated companies are defined in Section 3(2) of the CCAA as follows:

a.  companies are affiliated companies if one of them is the subsidiary of the
other or both are subsidiaries of the same company or each is controlled by
the same person; and

b.  two companies are affiliated with the same company at the same time are
deemed to be affiliated with each other,

CCAA, Section 3(2).

CII, CII Trust and all of the entities listed in Schedule "A" hereto are indirect, wholly
owned subsidiaries of Cinram Fund; thus, the Applicants are "affiliated companies" for
the purpose of the CCAA.

Bell Affidavit, paras. 3, 71; Application Record, Tab 2.

All of the CCAA Parties (except for the Fund Entities) are each a Borrower and/or
Guarantor under the Credit Agreements, As at March 31, 2012 there was approximately
$252 million of aggregate principal amount outstanding under the First Lien Credit
Agreement (plus approximately $12 million in letter of credit exposure) and
approximately $12 million of aggregate principal amount outstanding under the Second
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Lien Credit Agreement. The total claims against the Applicants far exceed $5 million.

Bell Affidavit, paras. 75; Application Record, Tab 2.

B. THE RELIEF IS AVAILABLE UNDER THE CCAA AND CONSISTENT WITH THE
PURPOSE AND POLICY OF THE CCAA

58.

59.

60.

(1) The CCAA is Flexible, Remedial Legislation

The CCAA is remedial legislation, intended to facilitate compromises and
arrangements between companies and their creditors as an alternative to bankruptcy. In
particular during periods of financial hardship, debtors turn to the Court so that the
Court may apply the CCAA in a flexible manner in order to accomplish the statute's
goals, The Court should give the CCAA a broad and liberal interpretation so as to
encourage and facilitate successful restructurings whenever possible.

Elan Corp. v. Comiskey, supra at paras. 22 and 56-60; Book of Authorities, Tab
4,

Re Lehndorff General Partners Ltd. (1993), 17 C.B.R. (3d) 24 at para. 5 (Ont.
Gen, Div. [Commercial List]); Book of Authorities, Tab 6.

Re Chef Ready Foods Ltd; Chef Ready Foods Ltd. v. Hongkong Bank of Canada
(1990), 4 C.B.R. (3d) 311 (B.C.C.A.) at pp. 4 and 7; Book of Authorities, Tab 7.

On numerous occasions, courts have held that Section 11 of the CCAA provides the
courts with a broad and liberal power, which is at their disposal in order to achieve the
overall objective of the CCAA. Accordingly, an interpretation of the CCAA that
facilitates restructurings accords with its purpose.

Re Sulphur Corporation of Canada Ltd. (2002), 35 C.B.R. (4th) 304 (Alta Q.B.)
("Sulphur") at para. 26; Book of Authorities, Tab 8.

Given the nature and purpose of the CCAA, this Honourable Court has the authority
and jurisdiction to depart from the Model Order as is reasonable and necessary in order
to achieve a successful restructuring.
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(2) The Stay of Proceedings Against Non-Applicants is Appropriate

61. The relief sought in this application includes a stay of proceedings in favour of Cinram
LP and the Applicants' direct and indirect subsidiaries that are also party to an
agreement with an Applicant (whether as surety, guarantor or otherwise) (each, a
"Subsidiary Counterparty"), including any contract or credit agreement. It is just and
reasonable to grant the requested stay of proceedings because:

a.  the Cinram Business is integrated among the Applicants, Cinram LP and
the Subsidiary Counterparties;

b.  ifany proceedings were commenced against Cinram LP, or if any of the
third parties to such agreements were to commence proceedings or
exercise rights and remedies against the Subsidiary Counterparties, this
would have a detrimental effect on the Applicants' ability to restructure
and implement the Proposed Transaction and would lead to an erosion of
value of the Cinram Business; and

c.  astay of proceedings that extends to Cinram LP and the Subsidiary
Counterparties is necessary in order to maintain stability with respect to the
Cinram Business and maintain value for the benefit of the Applicants'
stakeholders.

Bell Affidavit, paras. 185-186; Application Record, Tab 2.

62. The purpose of the CCAA is to preserve the status quo to enable a plan of compromise
to be prepared, filed and considered by the creditors:

In the interim, a judge has great discretion under the CCAA to make order so as
to effectively maintain the status quo in respect of an insolvent company while it
attempts to gain the approval of its creditors for the proposed compromise or
arrangement which will be to the benefit of both the company and its creditors.

Lehndorff General Partner Ltd., Re, supra at para. 5; Book of Authorities, Tab 6.

Canwest Global, supra at para. 27, Book of Authorities, Tab 1.
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CCAA, Section 11.

The Court has broad inherent jurisdiction to impose stays of proceedings that
supplement the statutory provisions of Section 11 of the CCAA, providing the Court
with the power to grant a stay of proceedings where it is just and reasonable to do so,
including with respect to non-applicant parties.

Lehndorff, supra at paras. 5 and 16; Book of Authorities, Tab 6.

T. Eaton Co., Re (1997), 46 C.B.R. (3d) 293 (Ont. Gen. Div.) at para. 6; Book of
Authorities, Tab 9.

The Courts have found it just and reasonable to grant a stay of proceedings against third
party non-applicants in a number of circumstances, including:

a.  where it is important to the reorganization process;

b.  where the business operations of the Applicants and the third party
non-applicants are intertwined and the third parties are not subject to the
jurisdiction of the CCAA, such as partnerships that do not qualify as
"companies" within the meaning of the CCAA;

c. against non-applicant subsidiaries of a debtor company where such subsidiaries
were guarantors under the note indentures issued by the debtor company; and d.
against non-applicant subsidiaries relating to any guarantee, contribution or
indemnity obligation, liability or claim in respect of obligations and claims
against the debtor companies.

Re Woodward's Ltd. (1993), 17 C.B.R. (3d) 236 (B.C. S.C.) at para. 31;
Book of Authorities, Tab 10.

Lehndorff, supra at para. 21; Book of Authorities, Tab 6.

Canwest Global, supra at paras. 28 and 29; Book of Authorities, Tab 1.



65.

66.

67.

Page 20

Re Sino-Forest Corp. 2012 ONSC 2063 (Commetcial List) at paras. 5, 18,
and 31; Book of Authorities, Tab 11.

Re MAAX Corp, Initial Order granted June 12, 2008, Montreal
500-11-033561-081, (Que. Sup. Ct. [Commercial Division]) at para. 7;
Book of Authorities, Tab 12,

The Applicants submit the balance of convenience favours extending the relief in the
proposed Initial Order to Cinram LP and the Subsidiary Counterparties. The business
operations of the Applicants, Cinram LP and the Subsidiary Counterparties are
intertwined and the stay of proceedings is necessary to maintain stability and value for
the benefit of the Applicants' stakeholdets, as well as allow an orderly, going-concern
sale of the Cinram Business as an important component of its reorganization process.

(3) Entitlement to Make Pre-Filing Payments

To ensure the continued operation of the CCAA Parties' business and maximization of
value in the interests of Cinram's stakeholders, the Applicants seek authorization (but
not a requirement) for the CCAA Parties to make certain pre-filing payments,
including: (a) payments to employees in respect of wages, benefits, and related
amounts; (b) payments to suppliers and service providers critical to the ongoing
operation of the business; (c) payments and the application of credits in connection
with certain existing customer programs; and (d) intercompany payments among the
Applicants related to intercompany loans and shared services. Payments will be made
with the consent of the Monitor and, in certain circumstances, with the consent of the
Agent.

There is ample authority supporting the Court's general jurisdiction to permit payment
of pre-filing obligations to persons whose services are critical to the ongoing operations
of the debtor companies. This jurisdiction of the Court is not ousted by Section 11.4 of
the CCAA, which became effective as part of the 2009 amendments to the CCAA and
codified the Court's practice of declaring a person to be a critical supplier and granting
a charge on the debtot's property in favour of such critical supplier. As noted by Pepall
J. in Re Canwest Global, the recent amendments, including Section 11.4, do not detract
from the inherently flexible nature of the CCAA or the Court's broad and inherent
jurisdiction to make such orders that will facilitate the debtor's restructuring of its
business as a going concern.
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Canwest Global supra, at paras. 41 and 43; Book of Authorities, Tab 1.

There are many cases since the 2009 amendments where the Courts have authorized the
applicants to pay certain pre-filing amounts where the applicants were not seeking a
charge in respect of critical suppliers. In granting this authority, the Courts considered a
number of factors, including:

a.  whether the goods and services were integral to the business of the

applicants;

b.  the applicants' dependency on the uninterrupted supply of the goods or
services;

c.  the fact that no payments would be made without the consent of the
Monitor;

d.  the Monitor's support and willingness to work with the applicants to ensure
that payments to suppliers in respect of pre-filing liabilities are minimized;

e.  whether the applicants had sufficient inventory of the goods on hand to
meet their needs; and

f. the effect on the debtors' ongoing operations and ability to restructure if
they were unable to make pre-filing payments to their critical suppliers.

Canwest Global supra, at para. 43; Book of Authorities, Tab 1.

Re Brainhunter Inc., [2009] O.J. No. 5207 (Sup. Ct. J. [Commercial List])
at para. 21 [Brainhunter ]; Book of Authorities, Tab 13.

Re Priszm Income Fund (2012), 75 C.B.R. (5th) 213 (Ont. Sup. Ct. J.) at
paras. 29-34; Book of Authorities, Tab 14.

The CCAA Parties rely on the efficient and expedited supply of products and services
from their suppliers and service providers in order to ensure that their operations
continue in an efficient manner so that they can satisfy customer requirements, The
CCAA Parties operate in a highly competitive environment where the timely provision
of their products and services is essential in order for the company to remain a
successful player in the industry and to ensure the continuance of the Cinram Business.
The CCAA Parties require flexibility to ensure adequate and timely supply of required
products and to attempt to obtain and negotiate credit terms with its suppliers and
service providers, In order to accomplish this, the CCAA Parties require the ability to
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pay certain pre-filing amounts and post-filing payables to those suppliers they consider
essential to the Cinram Business, as approved by the Monitor. The Monitor, in
determining whether to approve pre-filing payments as critical to the ongoing business
operations, will consider various factors, including the above factors derived from the
caselaw.

Bell Affidavit, paras. 226, 228, 230; Application Record, Tab 2.

In addition, the CCAA Parties' continued compliance with their existing customer
programs, as described in the Bell Affidavit, including the payment of certain pre-filing
amounts owing under certain customer programs and the application of certain credits
granted to customers pre-filing to post-filing receivables, is essential in order for the
CCAA Parties to maintain their customer relationships as part of the CCAA Parties'
going concern business.

Bell Affidavit, paras. 234; Application Record, Tab 2.

Further, due to the operational integration of the businesses of the CCAA Parties, as
described above, there is a significant volume of financial transactions between and
among the Applicants, including, among others, charges by an Applicant providing
shared services to another Applicant of intercompany accounts due from the recipients
of those services, and charges by a Applicant that manufactures and furnishes products
to another Applicant of inter-company accounts due from the receiving entity.

Bell Affidavit, paras. 225; Application Record, Tab 2.

Accordingly, the Applicants submit that it is appropriate in the present circumstances
for this Honourable Court to exercise its jurisdiction and grant the CCAA Parties the
authority to make the pre-filing payments described in the proposed Initial Order
subject to the terms therein.

(4) The Charges Are Appropriate

The Applicants seek approval of certain Court-ordered charges over their assets relating
to their DIP Financing (defined below), administrative costs, indemnification of their
trustees, directors and officers, KERP and Support Agreement. The Lenders and the
Administrative Agent under the Credit Agreements, the senior secured facilities that
will be primed by the charges, have been provided with notice of the within
Application. The proposed Initial Order does not purport to give the Court-ordered
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charges priority over any other validly perfected security interests.

(A) DIP Lenders' Charge

In the proposed Initial Order, the Applicants seek approval of the DIP Credit
Agreement providing a debtor-in-possession term facility in the principal amount of
$15 million (the "DIP Financing"), to be secured by a charge over all of the assets and
property of the Applicants that are Borrowers and/or Guarantors under the Credit
Agreements (the "Charged Property") ranking ahead of all other charges except the
Administration Charge.

Section 11.2 of the CCAA expressly provides the Court the statutory jurisdiction to
grant a debtor-in-possession ("DIP") financing charge:

11.2(1) Interim financing - On application by a debtor company and on notice to
the secured creditors who are likely to be affected by the security or charge, a
court may make an order declaring that all or part of the company's property is
subject to a security or charge --

in an amount that the court considers appropriate -- in favour of a person
specified in the order who agrees to lend to the company an amount approved by
the court as being required by the company, having regard to its cash-flow
statement. The security or charge may not secure an obligation that exists before
the order is made.

11.2(2) Priority - secured creditors - The court may order that the security or
charge rank in priority over the claim of any secured creditor of the company.

Re Timminco Lid. (2012), 211 A.C.W.S. (3d) 881(Ont. Sup. Ct. J. [Commercial
List]) at para. 31; Book of Authorities, Tab 15. CCAA, Section 11.2(1) and (2).

Section 11.2 of the CCAA sets out the following factors to be considered by the Court
in deciding whether to grant a DIP financing charge:

11.2(4) Factors to be considered - In deciding whether to make an order, the
court is to consider, among other things,
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(a) the period during which the company is expected to be subject to proceedings
under this Act;

(b) how the company's business and financial affairs are to be managed during
the proceedings;

(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or
arrangement being made in respect of the company;

(e) the nature and value of the company's property;

(/) whether any creditor would be materially
prejudiced as a result of the security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

CCAA, Section 11.2(4),

The above list of factors is not exhaustive, and it may be appropriate for the Court to
consider additional factors in determining whether to grant a DIP financing charge. For
example, in circumstances where funds to be borrowed pursuant to a DIP facility were
not expected to be immediately necessary, but applicants' cash flow statements
projected the need for additional liquidity, the Court in granting the requested DIP
charge considered the fact that the applicants' ability to borrows funds that would be
secured by a charge would help retain the confidence of their trade creditors,
employees and suppliers.

Re Canwest Publishing Inc./Publications Canwest Inc. (2010), 63 C.B.R. (5th)
115 (Ont. Sup. Ct. J. [Commercial List]) at paras. 42-43 [Canwest Publishing ];
Book of Authorities, Tab 16.

Coutts in recent cross-border cases have exercised their broad power to grant charges to
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DIP lenders over the assets of foreign applicants. In many of these cases, the debtors
have commenced recognition proceedings under Chapter 15.

Re Catalyst Paper Corporation, Initial Order granted on January 31, 2012, Court
File No. S-120712 (B.C.S.C.) [Catalyst Paper ]; Book of Authorities, Tab 17.

Angiotech, supra, Initial Order granted on January 28, 2011, Court File No.
S-110587; Book of Authorities, Tab 18

Re Fraser Papers Inc., [2009] O.J. No. 2648, Initial Order granted on June 18,
2009, Court File No. CV-09-8241-00CL; Book of Authorities, Tab 19,

As noted above, pursuant to Section 11.2(1) of the CCAA, a DIP financing charge may
not secure an obligation that existed before the order was made. The requested DIP
Lenders' Charge will not secure any pre-filing obligations.

The following factors support the granting of the DIP Lenders' Charge, many of which
incorporate the considerations enumerated in Section 11.2(4) listed above:

a.  the Cash Flow Forecast indicates the Applicants will need additional
liquidity afforded by the DIP Financing in order to continue operations
through the duration of these proposed CCAA Proceedings;

b.  the Cinram Business is intended to continue to operate on a going concern
basis during these CCAA Proceedings under the direction of the current
management with the assistance of the Applicants' advisors and the
Monitor;

c.  the DIP Financing is expected to provide the Applicants with sufficient
liquidity to implement the Proposed Transaction through these CCAA
Proceedings and implement certain operational restructuring initiatives,
which will materially enhance the likelihood of a going concern outcome
for the Cinram Business;

d.  the nature and the value of the Applicants' assets as set out in their
consolidated financial statements can support the requested DIP Lenders'
Charge;

e.  members of the Steering Committee under the First Lien Credit
Agreement, who are senior secured creditors of the Applicants, have
agreed to provide the DIP Financing;

f. the proposed DIP Lenders have indicated that they will not provide the
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DIP Financing if the DIP Lenders' Charge is not approved,

g.  the DIP Lenders' Charge will not secure any pre-filing obligations;

h.  the senior secured lenders under the Credit Agreements affected by the
charge have been provided with notice of these CCAA Proceedings; and

i the proposed Monitor is supportive of the DIP Facility, including the DIP
Lenders' Charge.

Bell Affidavit, paras. 199-202, 205-208; Application Record, Tab 2.

(B) Administration Charge

The Applicants seck a charge over the Charged Property in the amount of CAD$3.5
million to secure the fees of the Monitor and its counsel, the Applicants' Canadian and
U.S. counsel, the Applicants' Investment Banker, the Canadian and U.S. Counsel to the
DIP Agent, the DIP Lenders, the Administrative Agent and the Lenders under the
Credit Agreements, and the financial advisor to the DIP Lenders and the Lenders under
the Credit Agreements (the "Administration Charge"). This charge is to rank in priority
to all of the other charges set out in the proposed Initial Order.

Prior to the 2009 amendments, administration charges were granted pursuant to the
inherent jurisdiction of the Court. Section 11.52 of the CCAA now expressly provides
the court with the jurisdiction to grant an administration charge:

11.52(1) Court may order security or charge to cover certain costs

On notice to the secured creditors who are likely to be affected by the security or
charge, the court may make an order declaring that all or part of the property of a
debtor company is subject to a security or charge -- in an amount that the court
considers appropriate - in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other
experts engaged by the monitor in the performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the
purpose of proceedings under this Act; and

(¢) any financial, legal or other experts engaged by any other interested petson
if the court is satisfied that the security or charge is necessary for their
effective participation in proceedings under this Act.
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11.52(2) Priority

The court may order that the security or charge rank in priority over the
claim of any secured creditor of the company.

CCAA, Section 11,52(1) and (2).

Administration charges were granted pursuant to Section 11.52 in, among other cases,
Timminco, Canwest Global and Canwest Publishing.

Canwest Global, supra; Book of Authorities, Tab 1.

Canwest Publishing, supra; Book of Authorities, Tab 16,

Re Timminco Ltd., 2012 ONSC 106 (Commercial List) [Timminco ]; Book of
Authorities, Tab 20.

In Canwest Publishing, the Court noted Section 11.52 does not contain any specific
criteria for a court to consider in granting an administration charge and provided a list
of non-exhaustive factors to consider in making such an assessment. These factors were
also considered by the Court in Timminco. The list of factors to consider in approving
an administration charge include:

ae o

o

the size and complexity of the business being restructured;

the proposed role of the beneficiaries of the charge;

whether there is unwarranted duplication of roles;

whether the quantum of the proposed charge appears to be fair and
reasonable;

the position of the secured creditors likely to be affected by the charge; and
the position of the Monitor,

Canwest Publishing supra, at para. 54; Book of Authorities, Tab 16.
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Timminco, supra, at paras. 26-29; Book of Authorities, Tab 20.

The Applicants submit that the Administration Charge is warranted and necessary, and
that it is appropriate in the present circumstances for this Honourable Court to exercise
its jurisdiction and grant the Administration Charge, given:

a.  the proposed restructuring of the Cinram Business is large and complex,
spanning several jurisdictions across North America and Europe, and will
require the extensive involvement of professional advisors;

b.  the professionals that are to be beneficiaries of the Administration Charge
have each played a critical role in the CCAA Parties' restructuring efforts
to date and will continue to be pivotal to the CCAA Parties' ability to
pursue a successful restructuring going forward, including the Investment
Banker's involvement in the completion of the Proposed Transaction;

c.  there is no unwarranted duplication of roles;

d.  the senior secured creditors affected by the charge have been provided with
notice of these CCAA Proceedings; and

e.  the Monitor is in support of the proposed Administration Charge.

Bell Affidavit, paras. 188, 190; Application Record, Tab 2.

(C) Directors' Charge

The Applicants seek a Directors' Charge in an amount of CAD$13 over the Charged
Property to secure their respective indemnification obligations for liabilities imposed
on the Applicants' trustees, directors and officers (the "Directors and Officers"). The
Directors' Charge is to be subordinate to the Administration Charge and the DIP
Lenders' Charge but in priority to the KERP Charge and the Consent Consideration
Charge.

Section 11.51 of the CCAA affords the Court the jurisdiction to grant a charge relating
to directors' and officers' indemnification on a priority basis:

11.51(1) Security or charge relating to director's indemnification

On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge -- in an amount that the court
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considers appropriate -- in favour of any director or officer of the company to
indemnify the director or officer against obligations and liabilities that they may
incur as a director or officer of the company after the commencement of
proceedings under this Act.

11.512)Priority

The court may order that the security or charge rank in priority over the claim of
any secured creditors of the company

11,51(3) Restriction -- indemnification insurance

The court may not make the order if in its opinion the company could obtain
adequate indemnification insurance for the director or officer at a reasonable
cost.

11.51(4)WNegligence, misconduct or fault

The court shall make an order declaring that the security or charge does not apply
in respect of a specific obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a result of the director's or
officer's gross negligence or wilful misconduct or, in Quebec, the director's or
officer's gross or intentional fault.

CCAA, Section 11.51.

88, The Court has granted director and officer charges pursuant to Section 11.51 in a
number of cases. In Canwest Global, the Court outlined the test for granting such a
charge:

I have already addressed the issue of notice to affected secured creditors, I must
also be satisfied with the amount and that the charge is for obligations and
liabilities the directors and officers may incur after the commencement of
proceedings. It is not to extend to coverage of wilful misconduct or gross
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negligence and no order should be granted if adequate insurance at a reasonable
cost could be obtained.

Canwest Global, supra at paras 46-48; Book of Authorities, Tab 1.

Canwest Publishing, supra at paras. 56-57; Book of Authorities, Tab 16.

Timminco, supra at paras. 30-36; Book of Authorities, Tab 20.

89. The Applicants submit that the D&O Charge is warranted and necessary, and that it is
appropriate in the present circumstances for this Honourable Court to exercise its
jurisdiction and grant the D&O Charge in the amount of CAD$13 million, given:

a.  the Directors and Officers of the Applicants may be subject to potential
liabilities in connection with these CCAA proceedings with respect to
which the Directors and Officers have expressed their desire for certainty
with respect to potential personal liability if they continue in their current
capacities;

b.  renewal of coverage to protect the Directors and Officers is at a
significantly increased cost due to the imminent commencement of these
CCAA proceedings;

c.  the Directors' Charge would cover obligations and liabilities that the
Directors and Officers, as applicable, may incur after the commencement
of these CCAA Proceedings and is not intended to cover wilful misconduct
or gross negligence;

d.  the Applicants require the continued support and involvement of their
Directors and Officers who have been instrumental in the restructuring
efforts of the CCAA Parties to date;

e.  the senior secured creditors affected by the charge have been provided with

_notice of these CCAA proceedings; and
f. the Monitor is in support of the proposed Directors' Charge.

Bell Affidavit, paras. 249, 250, 254-257 ; Application Record, Tab 2.

(D) KERP Charge
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The Applicants seeck a KERP Charge in an amount of CAD$3 million over the Charged
Property to secure the KERP Retention Payments, KERP Transaction Payments and
Aurora KERP Payments payable to certain key employees of the CCAA Parties crucial
for the CCAA Parties' successful restructuring.

The CCAA is silent with respect to the granting of KERP charges. Approval of a KERP
and a KERP charge are matters within the discretion of the Court. The Court in Re
Grant Forest Products Inc. considered a number of factors in determining whether to
grant a KERP and a KERP charge, including:

a. whether the Monitor supports the KERP agreement and charge (to which
great weight was attributed);

b.  whether the employees to which the KERP applies would consider other
employment options if the KERP agreement were not secured by the
KERP charge;

¢.  whether the continued employment of the employees to which the KERP
applies is important for the stability of the business and to enhance the
effectiveness of the marketing process;

d.  the employees' history with and knowledge of the debtor;

e.  the difficulty in finding a replacement to fulfill the responsibilities of the
employees to which the KERP applies;

f. whether the KERP agreement and charge were approved by the board of
directors, including the independent directors, as the business judgment of
the board should not be ignored,

g.  whether the KERP agreement and charge are supported or consented to by
secured creditors of the debtor; and

h,  whether the payments under the KERP are payable upon the completion of
the restructuring process.

Re Grant Forest Products Inc. (2009), 57 C.B.R. (5th) 128 (Ont. Sup. Ct.J
[Commercial List]) at para. 8-24 [Grant Forest ]; Book of Authorities, Tab
21.

Canwest Publishing supra, at paras 59; Book of Authorities, Tab 16.

Canwest Global supra, at para. 49; Book of Authorities, Tab 1.

Re Timminco Ltd. (2012), [2012] O.J. No. 472, 95 C.C.P.B. 48 (Ont. Sup.
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Ct. J [Commercial List]) at paras. 72-75; Book of Authorities, Tab 22.

The purpose of a KERP arrangement is to retain key personnel for the duration of the
debtor's restructuring process and it is logical for compensation under a KERP
arrangement to be deferred until after the restructuring process has been completed,
with "staged bonuses" being acceptable. KERP arrangements that do not defer retention
payments to completion of the restructuring may also be just and fair in the
circumstances.

Grant Forest, supra at para, 22-23; Book of Authorities, Tab 21.

The Applicants submit that the KERP Charge is warranted and necessary, and that it is
appropriate in the present circumstances for this Honourable Court to exercise its
jurisdiction and grant the KERP Charge in the amount of CAD$3 million, given:

a.  the KERP was developed by Cinram with the principal purpose of
providing an incentive to the Eligible Employees, the Eligible Officers,
and the Aurora Employees to remain with the Cinram Group while the
company pursued its restructuring efforts;

b.  the Eligible Employees and the Eligible Officers are essential for a
restructuring of the Cinram Group and the preservation of Cinram's value
during the restructuring process;

c.  the Aurora Employees are essential for an orderly transition of Cinram
Distribution's business operations from the Aurora facility to its Nashville
facility;

d. it would be detrimental to the restructuring process if Cintam were
required to find replacements for the Eligible Employees, the Eligible
Officers and/or the Aurora Employees during this critical period;

e.  the KERP, including the KERP Retention Payments, the KERP
Transaction Payments and the Aurora KERP Payments payable thereunder,
not only provides appropriate incentives for the Eligible Employees, the
Eligible Officers and the Aurora Employees to remain in their current
positions, but also ensures that they are properly compensated for their
assistance in Cinram's restructuring process;

f. the senior secured creditors affected by the charge have been provided with
notice of these CCAA proceedings; and

g.  the KERP has been reviewed and approved by the board of trustees of
Cinram Fund and is supported by the Monitor.
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Bell Affidavit, paras. 236-239, 245-247; Application Record, Tab 2.

(E) Consent Consideration Charge

The Applicants request the Consent Consideration Charge over the Charged Property to
secure the Early Consent Consideration. The Consent Consideration Charge is to be
subordinate in priority to the Administration Charge, the DIP Lenders' Charge, the
Directors' Charge and the KERP Charge.

The Courts have permitted the opportunity to receive consideration for early consent to
a restructuring transaction in the context of CCAA proceedings payable upon
implementation of such restructuring transaction. In Sino-Forest, the Court ordered that
any noteholder wishing to become a consenting noteholder under the support
agreement and entitled to early consent consideration was required to execute a joinder
agreement to the support agreement prior to the applicable consent deadline. Similarly,
in these proceedings, lenders under the First Lien Credit Agreement who execute the
Support Agreement (or a joinder thereto) and thereby agree to support the Proposed
Transaction on or before July 10, 2012, are entitled to Early Consent Consideration
earned on consummation of the Proposed Transaction to be paid from the net sale
proceeds.

Sino-Forest, supra, Initial Order granted on March 30, 2012, Court File No.
CV-12-9667-00CL at para. 15; Book of Authorities, Tab 23. Bell Affidavit, para.
176; Application Record, Tab 2.

The Applicants submit it is appropriate in the present circumstances for this
Honourable Court to exercise its jurisdiction and grant the Consent Consideration
Charge, given:

a.  the Proposed Transaction will enable the Cinram Business to continue as a
going concern and return to a market leader in the industry;

b.  Consenting Lenders are only entitled to the Early Consent Consideration if
the Proposed Transaction is consummated; and

c.  the Early Consent Consideration is to be paid from the net sale proceeds
upon distribution of same in these proceedings.
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Bell Affidavit, para. 176; Application Record, Tab 2.
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Case Name:

Sino-Forest Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Sino-Forest Corporation, Applicant

[2012] O.J. No. 1499
2012 ONSC 2063

Court File No. CV-12-9667-00CL

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: March 30, 2012,
Judgment: April 2, 2012.

(52 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Application of Act -- Where total claim exceeds $5,000,000 -- Compromises and arrangements --
Monitors -- Costs of administration -- Application by company for initial order and sale process
order under Companies' Creditors Arrangement Act ("CCAA") allowed -- Applicant entered
support agreement with substantial numbers of noteholders, which required it to pursue CCAA plan
and sale process -- Applicant was debtor company within meaning of CCAA and was insolvent,
having issued noted with combined principal of $1.8 billion -- Applicant met statutory requirements
for relief under CCAA -- Appropriate to grant relief under CCAA and provide stay of proceedings --
Monitor appointed -- Administration charge and director's charge were fair and reasonable -- Sale
process required.

Application by Sino-Forest Corporation ("SFC") for an initial order and sale process order under the
Companies' Creditors Arrangement Act ("CCAA"). SFC had entered into a support agreement with
a substantial number of its noteholders, which required SFC to pursue a CCAA plan and a sale
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process. SFC's registered office was in Ontario. Its principal executive office was in Hong Kong.
SFC was related to the Sino-Forest companies, whose primary business involved the sale of wood
and wood products from China. The Ontario Securitics Commission had issued a cease trade order
with respect to SFC's securities. SFC was the defendant in eight class action lawsuits in Canada.
SFC had issued four notes with a combined principal amount of $1.8 billion.

HELD: Application allowed. SFC was a debtor company within the meaning of the CCAA and was
insolvent. As a Canadian Business Corporations Act company that was insolvent with debts in
excess of $5 million, it met the statutory requirements for relief under the CCAA. It was appropriate
to grant SFC relief under the CCAA and to provide for a stay of proceedings. FTI Consulting
Canada Inc. ("FTI") was appointed as monitor. An administration charge in respect of the fees and
expenses of FTI and other professionals was appropriate. A director's charge was fair and
reasonable. A sale process was required to determine whether there was an interested party that
would be willing to purchase SFC's business operations.

Statutes, Regulations and Rules Cited:

Business Corporations Act (Ontario), R.S.0. 1990, c. B.16,

Canada Business Corporations Act, R.S.C. 1985 c. C-44,

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, s. 11.51, 5. 11.52
U.S. Bankruptcy Code, Chapter 15

Counsel:

Robert W. Staley, Kevin Zych, Derek J. Bell and Jonathan Bell, for the Applicant.
E.A. Sellers, for the Sino Forest Corporation Board of Directors.

Derrick Tay and Jennifer Stam, for the Proposed Monitor, FTT Consulting Canada, Inc.
R.J. Chadwick, B. O'Neill and C. Descours, for the Ad Hoc Noteholders.

M. Starnino, for counsel in the Ontario class action.

P. Griffin, for Ernst & Young.

Jim Grout and Hugh Craig, for the Ontario Securities Commission.

Scott Bomhof, for Credit Suisse, TD and the underwriter defendants in the Canadian class action.
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ENDORSEMENT
G.B. MORAWETZ J.:--

OVERVIEW

1 The Applicant, Sino-Forest Corporation ("SFC"), moves for an Initial Order and Sale Process
Order under the Companies' Creditors Arrangement Act ("CCAA").

2 The factual basis for the application is set out in the affidavit of Mr. W. Judson Martin, sworn
March 30, 2012. Additional detail has been provided in a pre-filing report provided by the proposed
monitor, FTI Consulting Canada Inc. ("FTI").

3 Counsel to SFC advise that, after extensive arm's-length negotiations, SFC has entered into a
Support Agreement with a substantial number of its Noteholders, which requires SFC to pursue a
CCAA plan as well as a Sale Process.

4 Counsel to SFC advises that the restructuring transactions contemplated by this proceeding are
intended to: '

(a) separate Sino-Forest's business operations from the problems facing SFC
outside the People's Republic of China ("PRC") by transferring the
intermediate holding companies that own the "business" and SFC's
inter-company claims against its subsidiaries to a newly formed company
owned primarily by the Noteholders in compromise of their claims;

(b) effect a Sale Process to determine whether anyone will purchase SFC's
business operations for an amount of consideration acceptable to SFC and
its Noteholders, with potential excess being made available to Junior
Constituents;

(c) create a structure that will enable litigation claims to be pursued for the
benefit of SFC's stakeholders; and

(d) allow Junior Constituents some "upside" in the form of a profit
participation if Sino-Forest's business operations acquired by the
Noteholders are monetized at a profit within seven years from Plan
implementation.

5 The relief sought by SFC in this application includes:

(i)  astay of proceedings against SFC, its current or former directors or
officers, any of SFC's property, and in respect of certain of SFC's
subsidiaries with respect to the note indentures issued by SFC;

(i)  the granting of a Directors' Charge and Administration Charge on certain
of SFC's property;
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(ifi) the approval of the engagement letter of SFC's financial advisor, Houlihan
Lokey;

(iv) the relieving of SFC of any obligation to call and hold an annual meeting
of shareholders until further order of this court; and

(v) the approval of sales process procedures.

FACTS

6 SFC was formed under the Business Corporations Act (Ontario), R.S.0. 1990, c. B-16, and in
2002 filed articles of continuance under the Canada Business Corporations Act, R.S.C. 1985 c.
C-44 ("CBCA").

7 Since 1995, SFC has been a publicly-listed company on the TSX. SFC's registered office is in
Mississauga, Ontario, and its principal executive office is in Hong Kong.

8 A total of 137 entities make up the Sino-Forest Companies: 67 PRC incorporated entities (with
12 branch companies), 58 BVI incorporated entities, 7 Hong Kong incorporated entities, 2 Canadian
entities and 3 entities incorporated in other jurisdictions.

9 SFC currently has three employees. Collectively, the Sino-Forest Companies employ a total of
approximately 3,553 employees, with approximately 3,460 located in the PRC and approximately
90 located in Hong Kong,

10  Sino-Forest is a publicly-listed major integrated forest plantation operator and forest
productions company, with assets predominantly in the PRC. Its principal businesses include the
sale of standing timber and wood logs, the ownership and management of forest plantation trees,
and the complementary manufacturing of downstream engineered-wood products.

11  Substantially all of Sino-Forest's sales are generated in the PRC.

12 OnJune 2, 2011, Muddy Waters LLC published a report (the "MW Report") which, according
to submissions made by SFC, alleged, among other things, that SFC is a "near total fraud" and a
"ponzi scheme".

13 On the same day that the MW Report was released, the board of directors of SFC appointed an
independent committee to investigate the allegations set out in the MW Report.

14 In addition, investigations have been launched by the Ontario Securities Commission
("OSC"), the Hong Kong Securities and Futures Commissions ("HKSFC") and the Royal Canadian
Mounted Police ("RCMP").

15 On August 26, 2011, the OSC issued a cease trade order with respect to the securities of SFC
and with respect to certain senior management personnel. With the consent of SFC, the cease trade
order was extended by subsequent orders of the OSC.



Page 5

16 SFC and certain of its officers, directors and employees, along with SFC's current and former

auditors, technical consultants and various underwriters involved in prior equity and debt offerings,
have been named as defendants in eight class action lawsuits in Canada. Additionally, a class action
was commenced against SFC and other defendants in the State of New York.

17  The affidavit of Mr. Martin also points out that circumstances are such that SFC has not been
able to release Q3 2011 results and these circumstances could also impact SFC's historical financial
statements and its ability to obtain an audit for its 2011 fiscal year. On January 10, 2012, SFC
cautioned that its historic financial statements and related audit reports should not be relied upon.

18 SFC has issued four series of notes (two senior notes and two convertible notes), with a
combined principal amount of approximately $1.8 billion, which remain outstanding and mature at
_various times between 2013 and 2017. The notes are supported by various guarantees from
subsidiaries of SFC, and some are also supported by share pledges from certain of SFC's
subsidiaries.

19 Mr. Martin has acknowledged that SEC's failure to file the Q3 results constitutes a default
under the note indentures.

20  OnJanuary 12, 2012, SFC announced that holders of a majority in principal amount of SFC's
senior notes due 2014 and its senior notes due 2017 agreed to waive the default arising from SFC's
failure to release the Q3 results on a timely basis.

21 The waiver agreements expire on the earlier of April 30, 2012 and any earlier termination of
the waiver agreements in accordance with their terms. In addition, should SFC fail to file its audited
financial statements for its fiscal year ended December 31, 2011 by March 30, 2012, the indenture
trustees would be in a position to accelerate and enforce the approximately $1.8 billion in notes.

22  The audited financial statements for the fiscal year that ended on December 31, 2011 have not
yet been filed.

23 Mr. Martin also deposes that, although the allegations in the MW Report have not been
substantiated, the allegations have had a catastrophic negative impact on Sino-Forest's business
activities and there has been a material decline in the market value of SFC's common shares and
notes. Further, credit ratings were lowered and ultimately withdrawn.

24  Mr. Martin contends that the various investigations and class action lawsuits have required,
and will continue to require, that significant resources be expended by directors, officers and
employees of Sino-Forest. This has also affected Sino-Forest's ability to conduct its operations in
the normal course of business and the business has effectively been frozen and ground to a halt. In
addition, SFC has been unable to secure or renew certain existing onshore banking facilities and has
been unable to obtain offshore letters of credit to facilitate its trading business. Further,
relationships with the PRC government, local government, and suppliers have become strained,
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making it increasingly difficult to conduct any business operations.

25 Asnoted above, following arm's-length negotiations between SFC and the Ad Hoc
Noteholders, the parties entered into a Support Agreement which provides that SEC will pursue a
CCAA plan on the terms set out in the Support Agreement in order to implement the agreed upon
restructuring transaction.

APPLICATION OF THE CCAA
26 SFCis a corporation continued under the CBCA and is a "company" as defined in the CCAA.

27 SFC also takes the position that it is a "debtor company" within the meaning of the CCAA. A
"debtor company" includes a company that is insolvent.

28 The issued and outstanding convertible and senior notes of SFC total approximately $1.8
billion. The waiver agreements with respect to SFC's defaults under the senior notes expire on April
30, 2012. Mr, Martin contends that, but for the Support Agreement, which requires SFC to putsue a
CCAA plan, the indenture trustees under the notes would be entitled to accelerate and enforce the
rights of the Noteholders as soon as April 30, 2012, As such, SFC contends that it is insolvent as it
is "reasonably expected to run out of liquidity within a reasonable proximity of time" and would be
unable to meet its obligations as they come due or continue as a going concern. See Re Stelco
[2004] O.J. No. 1257 at para. 26, leave to appeal to C.A. refused [2004] O.J. No. 1903; leave to
appeal to S.C.C. refused [2004] S.C.C.A. No. 336; and ATB Financial v. Metcalfe and Mansfield
Alternative Investments II Corp., [2008] O.J. No. 1818 (S.C.J.) at paras. 12 and 32.

29  For the purposes of this application, I accept that SFC is a "debtor company" within the
meaning of the CCAA and is insolvent; and, as a CBCA company that is insolvent with debts in
excess of $5 million, SFC meets the statutory requirements for relief under the CCAA.

30 The required financial information, including cash-flow information, has been filed.

31 1am satisfied that it is appropriate to grant SFC relief under the CCAA and to provide for a
stay of proceedings. FTT Consulting Canada, Inc., having filed its Consent to act, is appointed
Monitor.

THE ADMINISTRATION CHARGE

32 SFC has also requested an Administration Charge. Section 11.52 of the CCAA provides the
court with the jurisdiction to grant an Administration Charge in respect of the fees and expenses of
FTI and other professionals.

33 Iam satisfied that, in the circumstances of this case, an Administration Charge in the
requested amount is appropriate. In making this determination I have taken into account the
complexity of the business, the proposed role of the beneficiaries of the charge, whether the
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quantum of the proposed charge appears to be fair and reasonable, the position of the secured
creditors likely to be affected by the charge and the position of FTI.

34 In this case, FTI supports the Administration Charge. Further, it is noted that the
Administration Charge does not seek a super priority charge ranking ahead of the secured creditors.

THE DIRECTORS' CHARGE

35 SFC also requests a Directors' Charge. Section 11.51 of the CCAA provides the court with the
jurisdiction to grant a charge in favour of any director to indemnify the director against obligations
and liabilities that they may incur as a director of the company after commencement of the CCAA
proceedings.

36 Having reviewed the record, I am satisfied that the Directors' Charge in the requested amount
is appropriate and necessary. In making this determination, I have taken into account that the
continued participation of directors is desirable and, in this particular case, absent the Directors'
Charge, the directors have indicated they will not continue in their participation in the restructuring
of SFC. I am also satisfied that the insurance policies currently in place contain exclusions and
limitations of coverage which could leave SFC's directors without coverage in certain
circumstances.

37 In addition, the Directors' Charge is intended to rank behind the Administration Charge.
Further, FTI supports the Directors' Charge and the Directors' Charge does not seek a super priority
charge ranking ahead of secured creditors.

38 Based on the above, I am satisfied that the Directors' Charge is fair and reasonable in the
circumstances.

THE SALE PROCESS
39 SFC has also requested approval for the Sale Process.

40 The CCAA is to be given a broad and liberal interpretation to achieve its objectives and to
facilitate the restructuring of an insolvent company. It has been held that a sale by a debtor, which
preserves its businesses as a going concern, is consistent with these objectives, and the court has the
jurisdiction to authorize such a sale under the CCAA in the absence of a plan. See Re Nortel
Networks Corp., [2009] O.J. No. 3169 (S.C.J.) at paras. 47-48.

41 The following questions may be considered when determining whether to authorize a sale
under the CCAA in the absence of a plan (See Re Nortel Networks Corp., supra at para. 49):

(i)  Is the sale transaction warranted at this time?
(i)  Will the sale benefit the "whole economic community"?
(iii) Do any of the debtors' creditors have a borne fide reason to object to the sale of
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the business?
(iv) Is there a better alternative?

42 Counsel submits that as a result of the uncertainty surrounding SFC, it is impossible to know
what an interested third party might be willing to pay for the underlying business operations of SFC
once they are separated from the problems facing SFC outside the PRC. Counsel further contends
that it is only by running the Sale Process that SFC and the court can determine whether there is an
interested party that would be willing to purchase SFC's business operations for an amount of
consideration that is acceptable to SFC and its Noteholders while also making excess funds
available to Junior Constituents.

43 Based on a review of the record, the comments of FTI, and the support levels being provided
by the Ad Hoc Noteholders Committee, I am satisfied that the aforementioned factors, when
considered in the circumstances of this case, justify the approval of the Sale Process at this point in
time.

ANCILLARY RELIEF

44 1am also of the view that it is impractical for SFC to call and hold its annual general meeting
at this time and, therefore, I am of the view that it is appropriate to grant an order relieving SFC of
this obligation.

45 SFC seeks to have FTI authorized, as a formal representative of SFC, to apply for recognition
of these proceedings, as necessary, in any jurisdiction outside of Canada, including as "foreign main
proceedings" in the United States pursuant to Chapter 15 of the U.S. Bankruptcy Code. Counsel
contends that such an order is necessaty to facilitate the restructuring as, among other things, SFC
faces class action lawsuits in New York, the notes are governed by New York law, the indenture
trustees are located in New York and certain of the SFC subsidiaries may face proceedings in
foreign jurisdictions in respect of certain notes issued by SFC. In my view, this relief is appropriate
and is granted.

46  SFC also requests an order approving:

(i)  the Financial Advisor Agreement; and
(ii) Houlihan Lokey's retention by SFC under the terms of the agreement.

47 Both SFC and FTI believe that the quantum and nature of the remuneration provided for in the
Financial Advisor Agreement is fair and reasonable and that an order approving the Financial
Advisor Agreement is appropriate and essential to a successful restructuring of SFC, This request
has the support of parties appearing today and, in my view, is appropriate in the circumstances and
is therefore granted.

DISPOSITION
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48 Accordingly, the relief requested by SFC is granted and orders shall issue substantially in the
form of the Initial Order and the Sale Process Order included the Application Record.

MISCELLANEOUS
49  SFC has confirmed that it is bound by the Support Agreement and intends to comply with it.

50 The come-back hearing is scheduled for Friday, April 13, 2012, The orders granted today
contain a come-back clause. The orders were made on extremely short notice and for all practical
purposes are to be treated as being made ex parte.

51 The scheduling of future hearings in this matter shall be coordinated through counsel to the
Monitor and the Commercial List Office.

52  Finally, it would be helpful if counsel could also file materials on a USB key in addition to a
paper record.

G.B. MORAWETZ J.

cp/e/qlmdl/qljxr



Tab 10



Page 1

Case Name:.

Skylink Aviation Inc. (Re)

RE: IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended

AND IN THE MATTER OF a Plan of Compromise and Arrangement of
Skylink Aviation Inc., Applicant

[2013] O.J. No. 1121
~ 2013 ONSC 1500

Court File No. CV-13-1003300CL

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: March 8, 2013.
Judgment: March 12, 2013.

(36 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Application of Act -- Debtor company -- Compromises and arrangements -- Applications -- Initial
applications -- Aircraft objects -- Application by SkyLink for relief in relation to recapitalization
under Companies' Creditors Arrangement Act allowed -- SkyLink was provider of global aviation
transportation and logistics services, with several subsidiaries -- Terms of recapitalization were
supported by majority of creditors -- SkyLink was "debtor company" -- Initial order was granted,
stay of proceedings in favour of subsidiaries was granted, pre-filing payments were authorized and
claims procedure order and meeting order were granted,

Application by SkyLink for relief in relation to a recapitalization under the Companies' Creditors
Arrangement Act. SkyLink was a provider of global aviation transportation and logistics services. It
had several subsidiaries. The terms of its recapitalization were supported by a majority of creditors,
including the first lien lenders and the holders of 64 per cent of the value of the outstanding secured
notes.
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HELD: Application allowed. SkyLink was a "debtor company" to which the CCAA applied. An
initial order was granted. A stay of proceedings in favour of the subsidiaries was granted so as to
maintain the stability of the enterprise. Certain pre-filing payments were authorized with a view to
maintaining operations. The monitor was appointed as the foreign representative. The annual
shareholders' meeting was postponed. A "confidential supplement" to the monitor's pre-filing report
was sealed. A claims procedure order and meeting order were granted.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36,

United States Bankruptcy Code, Chapter 15

Counsel:

Robert Chadwick and Logan Willis, for the Applicant.

S.R. Orzy and Sean H. Zweig, for the Noteholders.

M.P. Gottlieb, for the Proposed Monitor, Duff & Phelps Canada Restructuring Inc.
C. Prophet, for the Royal Bank of Canada.

R.S. Kukulowicz, for the Directors and Officers.

ENDORSEMENT

1 G.B. MORAWETZ J.:-- SkyLink Aviation Inc. ("SkyLink Aviation", the "Company" or the
"Applicant"), together with the SkyLink Subsidiaries (collectively, "SkyLink"), is a provider of
global aviation transportation and logistics services (the "SkyLink Business"). SkyLink specializes
in providing non-combatant aviation setvices and suppotting activities in conflict-associated regions
around the world. The customers who rely on SkyLink's services include governmental agencies,
intet-governmental agencies, commercial organizations and humanitarian relief organizations.

2 SkyLink is responsible for providing non-combat life-supporting functions to both its own
personnel and those of its suppliers and clients in high-risk areas. Any disruption to SkyLink's
ability to provide either its core services or its ancillary life-supporting functions to deployed
personnel, could put the safety and security of those personnel at risk, including by potentially
leaving them without life-supporting services in conflict zones.
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3 As set out in the affidavit of Jan Ottens and, as summarized in the comprehensive factum filed
by the Applicant, it is apparent that SkyLink Aviation has experienced financial challenges that
have necessitated a recapitalization of the company. SkyLink has chosen to do this under the
Companies' Creditors Arrangement Act ("CCAA™),

4 At this time, SkyLink Aviation's secured debts significantly exceed the value of the SkyLink
Business. SkyLink is in default of its first lien secured credit facility (the "Credit Facility") in favour
of the first lien lenders (the "First Lien Lenders") and the Indenture in respect of its senior secured
second lien notes (the "Secured Notes"). The indenture trustee in respect of the Secured Notes (the
"Trustee") has accelerated all amounts owing under the Secured Notes and has issued a demand for
payment by SkyLink Aviation and SkyLink Aviation USA II.

5 After an extended period of extensive negotiations with representatives of the Company's
secured creditors regarding a recapitalization of the Company, a consensual going-concern
recapitalization transaction (the "Recapitalization") has been developed for implementation
pursuant to a plan of compromise and arrangement under the CCAA (the "Plan").

6 The Applicant takes the position that the Recapitalization is a positive development for the
Company and its stakeholders. The Recapitalization involves:

(i)  the refinancing of the Company's first lien debt;

(ii)  the cancellation of the Secured Notes in exchange for the issuance by the
Company of consideration that includes new common shares and new debt; and

(iii) the compromise of certain unsecured liabilities, including the portion of the
Noteholders' claims that is to be treated as unsecured under the Plan.

7 The Company also contends that if implemented, the Recapitalization would result in SkyLink
Aviation having an improved capital structure, stable working capital liquidity and enhanced
flexibility to respond to volatility in the industry.

8 The terms of the Recapitalization are supported by a significant majority of the creditors who
have an economic interest in the Company. In particular, the First Lien Lenders have affirmed their
support, and the holders of approximately 64% of the value of the outstanding Secured Notes (the
"Initial Consenting Noteholders") have signed the Support Agreement pursuant to which they have
agreed to support the Recapitalization and to vote in favour of the Plan.

9 The remaining Noteholders will be entitled to sign a joinder to the Support Agreement
following the commencement of these proceedings. SkyLink Aviation anticipates that additional
Noteholders will execute a joinder to the Support Agreement.

10  Itis noted that support of the First Lien Lenders and the Initial Consenting Noteholders is
conditional upon the completion of the Recapitalization under the CCAA prior to April 23, 2013,
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11 A detailed summary of the salient facts is set out at paragraphs 11-42 of the factum.

12 SkyLink Aviation is a privately held corporation under the laws of Ontario, with a registered
head office located in Toronto, Ontario. Its central administrative functions are carried out at its
Toronto headquarters.

13 SkyLink Aviation is the direct or indirect parent company of a number of subsidiaries as
detailed in the organization chart attached to Mr. Ottens' affidavit.

14  The SkyLink Subsidiaries are non-applicants. However, SkyLink Aviation seeks to have a
stay of proceedings under the Initial Order and certain other relief extended to those SkyLink
Subsidiaries that ate also party to contracts with SkyLink Aviation (the "Subsidiary
Counterparties") so as to maintain the stability of the enterprise.

15 SkyLink Aviation's liabilities amount to approximately $149.42 million which includes the
First Lien Indebtedness of $14.749 million, Secured Notes in the aggregate principal amount of
$110 million, together with accrued but unpaid interest of approximately $6.4 million, and amounts
owing to Noteholders under the Interest Payment Support Agreement totalling approximately $6.6
million.

16 Material claims against the Company of which SkyLink Aviation is aware of include:

(i)  approximately $3.45 million in respect of the exercise of various warrants
and options issued to several members of the senior management team in
May 2012; and

(ii)  six pending litigation claims against the Company that collectively allege
approximately $16.6 million in contingent claims or damages.

17  As of March 6, 2013, SkyLink Aviation owed approximately $7.7 million in accounts payable
relating to ordinary course trade and employee obligations.

18 Asaresult of the existing Events of Default, the First Lien Lenders are now in a position to
terminate the Credit Facility and proceed to enforce their rights and remedies against SkyLink
Aviation and Loan Guarantors, including the acceleration of all amounts owing under the Credit
Facility. In addition, the Company does not have the funds required to make payments now due to
the Participating Noteholders under the Interest Payment Support Agreement.

19 In light of its financial circumstances, SkyLink Aviation contends that it is not able to obtain
additional or alternative financing and there is no reasonable expectation that the Company, in the
near term, will be able to generate sufficient cash flow through its operations to support its existing
debt obligations. In addition, the Company contends that as further evidenced by the valuation
petformed by Duff & Phelps Valuations, the aggregate value of the Company's assets, property and
undertaking, taken at fair value, is not sufficient to enable payment of all of its obligations, due and
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accruing due. Consequently, the Applicant takes the position that it is insolvent.
20 The Applicant requests a stay of proceedings.

21 The Applicant also requests authorization to make payments in the ordinary course in respect
of employee compensation, rent, procurement, utility services and other supplier obligations, all
with a view to maintaining operations.

22 The Company has also negotiated for a DIP Loan and the concurrent granting of a DIP
Lenders' Charge. Details in respect of the DIP Loan and the DIP Lenders' Charge are set out at
paragraphs 29-32 of the factum. A proposed Monitor and Administration Charge as well as a
Directors' and Officers' Charge is also requested. These requests are set out at paragraphs 33-37 of
the factum, A KERP and a KERP Charge is also contemplated and the reasons for this are detailed
at paragraphs 38 and 39 of the factum. There is no opposition to this requested relief.

23 The Applicant also seeks the appointment of the Monitor as the Foreign Representative,
should recognition of these proceedings in the United States pursuant to Chapter 15 of the United
States Bankruptcy Code, become necessary.

24 Having reviewed the record and hearing submissions, I am satisfied that the Applicant is a
"debtor company" to which the CCAA applies. The basis for this finding is set out at paragraphs
43-52 of the factum.

25  For the reasons set out at paragraphs 56-60 of the factum, I have been persuaded that it is
appropriate in this application to include a stay of proceedings in favour of the Subsidiary
Companies.

26 Iam also satisfied for the reasons set forth at paragraphs 61-65 of the factum that it is
appropriate to authorize certain pre-filing payments to be made.

27  The basis for the granting of the DIP Lenders' Charge, the Administration Charge, Directors'
Charge and KERP Charge is set out at paragraphs 66-84 of the factum. I have been persuaded that,
in the circumstances, the granting of these charges on the terms set out is appropriate.

28 1 have also been satisfied that it is appropriate to the appoint the Monitor as the Foreign
Representative of the Applicant, for the reasons set out at paragraphs 85-87.

29 The Applicant also requests a postponement of the Annual Shareholders' Meeting. For the
reasons set out at paragraphs 88-91 of the factum, I am in agreement that this request is reasonable
in the circumstances.

30 The Applicant has requested that the "Confidential Supplement" to the Monitor's Pre-filing
Report be sealed. This Confidential Supplement contains copies of:
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(i)  the financial statements of SkyLink containing the confidential financial
information of SkyLink;

(ii)  the Duff & Phelps Valuation Report (the "Valuation Report") which the
Company contends contains sensitive competitive and confidential
information of the Applicant; and

(iii) the KERP letters containing individually identifiable information and
confidential information of eligible employees.

31 With respect to the financial information, I am satisfied that adequate information is contained
in the public record that would enable the affected parties to make an informed decision as to the
financial circumstances facing the Company.

32 For the reasons set out at paragraphs 92-100 of the factum, I have been persuaded that it is
appropriate to issue a sealing order at this time. In arriving at this determination, I have taken into
account the principals set out in Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC
41.

33 For the above reasons, I have been persuaded that an Initial Order should be granted in respect
of the Applicant.

34  SkyLink also brought a motion for the Claims Procedure Order and Meetings Order. The
Company is seeking these orders at this time because it wishes to effectuate the Recapitalization on
an expeditious basis. The basis for the request for these two orders is set out in the second factum
submitted by the Applicant. The basis for the requested relief is set out at paragraphs 11-34 of the
factum.

35 The legal basis for proceeding with the motion for the Claims Procedure Order and the
Meetings Order is set out at the factum commencing at paragraph 43. I recognize that it is unusual
to request such relief at this stage of the proceeding. However, in the circumstances of this case, and
considering the significant support that the proposed restructuring appears to have achieved, I
accept the submissions and grant the requested relief, In doing so, I am mindful that a full
come-back hearing has been scheduled for March 20, 2013, at which time these issues can be
revisited.

36 The motions for the Claims Procedure Order and Meetings Order are granted and the orders
have been signed.

G.B. MORAWETZ J.

cp/e/qlrpv/qlrdp
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Case Name:

Timminco Ltd. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985 c. C-36, as amended
IN THE MATTER OF A Plan of Compromise or Arrangement of
Timminco Limited and Bécancour Silicon Inc., Applicants

[2012] O.J. No. 596
2012 ONSC 948
86 C.B.R. (5th) 171
95 C.C.P.B. 222
211 A.C.W.S. (3d) 881
2012 CarswellOnt 1466

Court File No, CV-12-9539-00CL

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: January 27 and February 6, 2012,
Judgment: February 9, 2012,

(53 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Motion by Timminco entities for order approving
debtor-in-possession (DIP) facility and granting of super priority charge on current and future
assets in favour of lender allowed -- Unions opposed relief sought due to pension funding concerns
and insufficient evidence -- Refusal of relief sought would not improve position of union members --
Uncontradicted evidence made it clear that Timminco entities would cease operation within weeks
without additional funding -- DIP facility would provide sufficient liquidity to conduct orderly



marketing process of business -- It was unrealistic to expect DIP lender would advance funds
without receiving priority -- Companies' Creditors Arrangement Act, s. 11.2.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985 ¢. C-36,s. 11.2, 5. 11.2(1), s. 11.2(2), s.
11.2(4)

Counsel:
A.J. Taylor and M. Konyukhova, for the Applicants.

K. Stuebing and D. Wray, for Communications, Energy and Paperworkers' Union of Canada
("CEPN).

L. Rogers, for FTT Consulting Canada Inc.

D. Bish, for QSI Partners Ltd.

C. Sinclair, for United Steelworkers' Union ("USW").

S. Scharbach and D. McPhail, for FSCO.

H. Meredith, for AMG Advance Metallurgical Group NV.
B. Boake, for Dow Corning,

A. Kauffman, for Investissement Quebec.

J. Orr and M. Spencer, for Class Action Plaintiffs.
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ENDORSEMENT

1 G.B.MORAWETZ J.:-- Timminco Limited and Bécancour Silicon Inc. (together, the

"Timminco Entities") brought this motion for an order approving the DIP Facility (defined below)
and granting a priority charge on the current and future assets, undertakings and properties of the

Timminco Entities in favour of the DIP Lender (defined below).

2 CEP and USW opposed the motion, especially the request to grant super priority to the DIP

Lender.
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3 By way of background, the Timminco Entities stated that they attempted to secure DIP
financing prior to commencing the CCAA proceeding, but were unable to do so. The affidavit of
Mr, Kalins sworn January 20, 2012 states that the Timminco Entities had approached their existing
stakeholders and third-party financing lenders in order to obtain a suitable DIP facility.
Investissement Quebec ("IQ"), Bank of America, N.A. ("Bank of America"), AMG Advanced
Metallurgical Group NV ("AMG") and two third-party lenders declined to advance any funds to the
Timminco Entities. The affidavit also states that negotiations with another third-party lender failed
to result in a DIP facility with mutually agreeable terms.

4  Mr. Kalins went on to state that in light of the Timminco Entities precarious cash position, it
was imperative that the Timminco Entities secured DIP financing as soon as possible after
commencement of the CCAA proceedings. Following the grant of the stay of proceedings, the
Timminco Entities, with the assistance of the Monitor, expanded their efforts to secure DIP
financing by contacting parties who could not be contacted in advance of the filing.

5 Mr. Kalins stated that the Timminco Entities pursued the arrangement of a DIP facility with a
number of parties and five parties submitted indicative terms for a DIP facility. Following further
discussion and negotiations, the Timminco Entities negotiated a DIP Agreement with QSI Partners
Ltd. ("QSI" or the "DIP Lender") dated January 18, 2012 (the "DIP Agreement").

6 The DIP Agreement is conditional, among other things, upon the issuance of a court-order
approving the DIP Facility and granting the DIP Lender a priority charge in favour of the DIP
Lender (the "DIP Lenders' Charge") over all of the assets, property and undertaking of the
Timminco Entities (the "Property™), ranking ahead in priority to all other security interests, trusts,
liens, charges and encumbrances, statutory or otherwise (collectively, the "Encumbrances") in
favour of any person, notwithstanding the order of perfection or attachment, including without
limitation any deemed trust created under the Ontario Pension Benefits Act ("OPBA"), or the
Quebec Supplemental Pension Plans Act ("QSPPA"), other than the Administration Charge and the
KERP Charge (as granted by my order dated January 16, 2012), and any valid purchase money
security interests.

7  Mr. Kalins stated that the DIP Lender was specifically asked whether it would advance under
the DIP Facility if the DIP Lenders' Charge was not granted priority over the Encumbrances (other
than any valid purchase money security interest), including without limitation any deemed trust
created under the OPBA or the QSPPA. The DIP Lender indicated that they would not advance
under the DIP Facility; and further, the DIP Lenders' Charge is not intended to secure obligations
incurred prior to the CCAA proceeding.

8 The DIP Agreement provides for a period of exclusivity during which the Timminco Entities
may not negotiate with or accept any proposal of any person other than the DIP Lender for the
acquisition of substantially all of the assets of the Timminco Entities until January 31, 2012 (the
"Exclusivity Period") in order to provide the DIP Lender with an opportunity to prepare a "stalking
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horse bid" for consideration by the Timminco Entities.

9 Mr. Kalins went on to state that, if the order approving the DIP Facility was not granted in a
form and substance satisfactory to the DIP Lender and the Timminco Entities, or if the DIP
obligations are declared to be immediately due and payable, the Exclusivity period shall
immediately terminate.

10  Mr. Kalins also stated that the financial terms of the DIP Agreement are better than ot not
materially worse than those proposed in the competing term sheets. Some of the other term sheets
provided were for an inadequate amount of funding, contained other disadvantageous terms or
would not be available in a timely manner. Mr. Kalins states that, in the opinion of management, the
DIP Agreement is the best available option. The special committee of the board has approved the
execution of the DIP Agreement and the seeking of court approval.

11 The Monitor filed its Third Report which addresses the request for approval of the DIP
Agreement and the DIP Lenders' Charge. The Monitor has been providing the Timminco Entities
with assistance in their attempts to obtain DIP financing. The Monitor reported that four of the
indications of interests with respect to a DIP facility were either for an amount that was insufficient
to provide the necessary liquidity, added more onerous financial terms than those contained in the
DIP Agreement, or contained terms and conditions that, in the opinion of the Timminco Entities and
the Monitor, made it unlikely that a binding agreement could successfully be negotiated within the
time frame necessary to be able to access the funding when required, or a combination of these
factors.

12 The Monitor reports that the DIP Lender is a Cayman Islands company that the Monitor has
been informed is a subsidiary of a major company with a strategic intetest in the business and assets
of the Timminco Entities. Pursuant to a non-disclosure agreement entered into between the
Timminco Entities and the DIP Lender, neither the Timminco Entities nor the Monitor is at libetty
to disclose the name of the ultimate parent company of QSI, although that information is known to
the Timminco Entities and the Monitor. However, the Monitor does report that the DIP Lender has
confirmed that the corporate group of which it is part is neither a shareholder nor a creditor of the
Timminco Entities.

13 The Monitor also reports that subject to the terms and conditions of the DIP Agreement, the
DIP Lender has agreed to lend up to U.S. $4.25 million (the "Maximum Amount"). The Maximum
Amount will be deposited in a segregated interest-bearing account of the Monitor within one
business day of the granting of this order, with advances to draw from the Maximum Amount in
accordance with the terms of the DIP Agreement.

14  The DIP Facility is to bear interest at the Bank of Canada prime rate plus 5% per annum
payable monthly in arrears. A commitment fee of U.S. $100,000 is payable from the first DIP
advance. In addition, the Timminco Entities are obligated to pay all reasonable out of pocket
expenses.
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15 The Timminco Entities' obligations under the DIP Facility (the "DIP Obligations") are
repayable in full on the earlier of:

(a) the occurrence of an event of default which is continuing and has not been

cured; and
(b)  June 20, 2012.

16 The DIP Agreement does provide for the mandatory repayment of the DIP Obligations from
the net proceeds of any sale of collateral, subject to the first $1,269,000 of such net proceeds being
paid to and held by the Monitor as the Priority Charge reserve.

17 The Monitor is of the view that the DIP Agreement contains affirmative covenants, negative
covenants, events of default and conditions customary for this type of financing, including the
granting of the DIP Lenders' Charge having priority over all other Encumbrances against the assets
of the Timminco Entities other than the Administration Charge, the KERP charge and purchase
money security interests that are permitted Encumbrances.

18 The Monitor specifically notes that the DIP Agreement provides that DIP advances cannot be
used to make special payments in respect of pension plans. During the negotiation of the DIP
Agreement, the Monitor reports that the DIP Lender was asked whether it would allow DIP
advances to be used to pay special payments and whether it would allow DIP advances to be used
for claims in respect of pension plans ranked in priority to the DIP Lenders' Charge. The Monitor
states that the DIP Lender was not prepared to do so.

19 The revised Cash Flow Forecast filed in the Second Report indicates that the Timminco
Entities become cash flow negative during the third week of February 2012, Mr. Kalins states that
without additional funding, the Timminco Entities will be forced to cease operating in February.

20 Further, Mr. Kalins states that the DIP Facility is expected to provide sufficient liquidity to
conduct an orderly marketing process of the Timminco Entities' business following expiry of the
Exclusivity Period, whether or not a "stalking horse bid" is negotiated.

21 The motion materials have been served on, among others:

(a) IQ, Bank of America, Dow Corning, all registrants shown on searches of
the personal property security and real property registers in Ontario and in
Quebec;

(b) the members of the pension plan committees for the Bécancour Union
Pension Plan and the Bécancour Non-Union Pension Plan, Financial
Services Commission of Ontario; Régie de rentes du Québec, the USW
and the Bécancour Union; and

(c) various government entities, including Ontario and Quebec environmental
agencies and federal and provincial taxing authorities.
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22 In addition, all of the directors and officers of the Timminco Entities wete served with the
motion record in connection with the request for the DIP Lenders' Charge to rank ahead of, among
other things, the D&O Charge.

23 The Monitor recommended that the requested relief be granted. The motion was not opposed
by IQ or any other secured creditor.

24  The motion was opposed by CEP and the USW.

25 The financial positions of the various pension plans for the benefit of members of CEP and
USW have been set out in previous decisions and are not repeated here.

26 Mr. Simoneau, President of CEP, Local 184, states in his affidavit that since the
commencement of the CCAA proceedings, CEP and the pension committee have been excluded
from all aspects of the Applicant's restructuring activities, details of which are contained at
paragraphs 7 - 15 of his affidavit.

27 The CEP also takes the position that neither the pension committee nor the CEP were
consulted during the negotiation of the DIP Agreement and that the Applicants have not disclosed
specific reasons for their electing not to pursue negotiations with any of the other parties that
expressed interest in entering into a DIP agreement.

28 The issue on this motion is whether the court should approve the DIP Facility and grant the
DIP Lenders' Charge.

29 Inrespect of this issue, counsel to the Timminco Entities submits that to the extent that the
request for the DIP Lenders' Charge is a request for the court to override the provisions of the
QSPPA or the OPBA, the court has the jurisdiction to do so. I agree with this submission. This issue
was analyzed in Timminco Limited (Re) 2012 ONSC 506, which considered the court's jurisdiction
to grant super priority to the Administration Charge and D&O Charge, and is incorporated by
reference to this decision and attached as Appendix A. The analysis of the court's jurisdiction in that
case is also applicable here.

30 The Timminco Entities seck approval of the DIP Facility in the amount of U.S. $4,250,000.
The Timminco Entities also seek a granting of the DIP Lenders' Charge securing the DIP Facility
ranking immediately behind the Administration Charge and the KERP Charge.

31 Section 11.2 of the CCAA provides the court with the express jurisdiction to grant a DIP
financing charge and provides, in part, as follows:

11.2(1) Interim Financing - on application by a debtor company and on notice to
the secured creditors who are likely to be affected by the security or charge, a
court may make an order declaring that all or part of the company's propetty is
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subject to a security or charge - in an amount that the court considers appropriate
- in favour of a person specified in the order who agrees to lend to the company
an amount approved by the court as being required by the company, having
regard to its cash-flow statement. The security or charge may not secure an
obligation that exists before the order is made.

11.2(2) Priority - Secured Creditors - the court may order that the security or
charge rank in priority over the claim of any secured creditor of the company.

32 Subsection 11.2(4) sets out the factors to be considered by the court in deciding whether to
grant a DIP Financing Charge:

11.2(4) - Factors to be Considered - in deciding whether to make an order, the
court is to consider, among other things:

(a)
(b)
(©
(d)

(©)
®

(8)

the period during which the company is expected to be subject to
proceedings under the CCAA;

how the company's business and financial affairs are to be managed during
the proceedings;

whether the company's management has the confidence of its major
creditors;

whether the loan would enhance the prospects of a viable compromise or
arrangement being made in respect of the company;

the nature and value of the company's property;

whether any creditor would be materially prejudiced as a result of the
security or charge; and

the monitor's report.

33  Counsel to the Timminco Entities referenced Canwest Global Communications Corp. (Re)
(2009), 59 C.B.R. (5th) 72 (Ont. S.C.J.) (Commercial List)), where Pepall J. stressed the importance
of meeting the criteria set out in s, 11.2(1), namely:

(a)
(b)
(©

whether notice has been given to secured creditors likely to be affected by

the security charge or charge;

whether the amount to be granted under the DIP Facility is appropriate and
required having regard to the debtor's cash-flow statement; and

whether the DIP Charge secures an obligation that existed before the order
was made (which it should not).

34 Counsel to the Timminco Entities submits that a number of factors support the granting of the
DIP Lenders' Charge and satisfy the criteria set out in s. 11.2(1) of the CCAA and the factors to be
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considered as outlined in s. 11.2(4) of the CCAA:

(a)

(b)

(©)

(d)
(c)

®

(8
(h)

the Timminco Entities expect to continue operating during the term of the
DIP Facility and attempt to negotiate a "stalking horse bid" and complete a
bidding procedure or, if a "stalking horse bid" cannot be negotiated,
complete a stand-alone sales process and return to court for approval,
which the Timminco Entities expect to complete before June 2012;

the management of the Timminco Entities' business will be overseen by
the Monitor, In this respect, counsel submits that neither IQ nor any othet
major creditor has expressed any concern in respect of the Timminco
Entities' management;

without the DIP Facility, the Timminco Entities will not have the funding
necessary to meet their obligations and will have to cease operations by the
third week of February. Counsel further submits that the Timminco
Entities and the Monitor are of the view that the continuation of operations
would likely enhance the prospects of the sales process succeeding and
would maximize recoveries for stakeholders;

secured creditors have been given notice of the motion and IQ is not
opposed to the granting of the DIP Lenders' Charge;

directors and officers of Timminco, as beneficiaries of the D&O Charge,
received notice of the request for an order granting the DIP Lenders'
Charge ranking in priority to the D&O Charge;

the Monitor is supportive of the requested relief and is of the view that any
potential detriment caused to the Timminco Entities' creditors by the DIP
Lenders' Charge should be outweighed by the benefits that it creates;

the DIP Lender indicated that it will not provide the DIP Facility if the DIP
Lenders' Charge is not granted; and

the DIP Lenders' Charge does not secure an obligation that existed before
the granting of the Initial Order.

35 Counsel to IQ does not oppose the requested relief, but did make submissions to oppose the
outcome sought by CEP, on the basis that such an outcome would provide enhanced priority to CEP
and USW, at the expense of 1Q.

36 Not surprisingly, counsel for CEP takes a different approach and submits that in order to
resolve the issue, consideration must be given to whether the evidentiary record discloses that the
DIP Agreement is the result of a negotiation process that was fair and reasonable and that satisfies
the statutory and common law obligations to act in the best interests of the union pension plans and

their beneficiaries.

37 Counsel to CEP submits that in addition to the listed factors noted above, it is incumbent upon
the court to consider whether the Applicants, as members of the pension committee, have satisfied
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their fiduciary duties to the union pension plans both under the statute and at common law during
the negotiation of the DIP Agreement. Counsel submits that a failure of the Timminco Entities in
this regard would render the DIP Agreement itself unfair and unreasonable and the product of an
unlawful process in which the Timminco Entities breached their duties to the union pension plans.

38 Counsel to CEP submits that the Applicants, as members of the pension committee, are
subject to fiduciary obligations in respect of the plan members and beneficiaries and that these
obligations arise both at common law and by virtue of the QSPPA,

39 Counsel to CEP contends that at the time the Applicants initiated the CCAA proceedings, the
evidence confirmed that the union pension plans and the Haley pension plan were underfunded. The
decisions that the Timminco Entities have made since the commencement of the CCAA
proceedings have the potential to affect the plan members and beneficiaries at a time when they are
peculiarly vulnerable, Counsel contends that the Timminco Entities have failed to consider their
fiduciary obligations or consider the best interests of the plan members or beneficiaries and that this
includes the negotiation of the DIP Agreement.

40 A key component of the argument is the contention that the Timminco Entities were not at
liberty to resolve the conflict by simply ignoring their role as a fiduciary to the pension plan.
Counsel argues that when the Applicants' duty to the corporation conflicted with their fiduciary
duties, including the negotiation of the DIP Agreement, it was incumbent on the Applicants to take
steps to address the conflict and they failed to do so.

41 Counsel to CEP also submits that there was insufficient evidence to justify the requested
order.

42  There is no doubt that the position of those represented by CEP and USW is impaired.
However, the effect of acceding to the arguments put forth by counsel to CEP and supported by
USW will do nothing, in my view, to improve the position of the members they represent.

43  The stark reality of the situation facing the Timminco Entities is that without the approval of
the DIP Facility and the granting of the DIP Charge, there simply will be no money available.

44 The uncontradicted evidence is clear:

(i)  in the third week of February 2012, the Timminco Entities will
become cash flow negative;

(i)  without additional funding, the Timminco Entities will be forced to
cease operating;

(iii) the Timminco Entities, with the assistance of the Monitor, have
attempted to secure DIP financing, both prior to and after
commencement of CCAA proceedings;

(iv) there was insufficient liquidity or unfavourable terms associated
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with the rejected DIP proposals;

(v) the DIP Lender will not permit DIP advances to be used to pay
special payments or for claims in respect of pension plans ranked in
priority to the DIP Lenders' Charge;

(vi) the DIP Facility is expected to provide sufficient liquidity to conduct
an orderly marketing process of the Timminco Entities' business.

45 I have taken the above findings into consideration, as well as the factors set out at [34] above.
A review of these factors leads to the conclusion that the DIP Facility is necessary. The
requirements of s. 11.2 of the CCAA have, in my view, been satisfied.

46 It is unrealistic to expect that any commercially motivated DIP Lender will advance funds
without receiving the priority that is being requested on this motion. It is also unrealistic to expect
that any commercially motivated party would make advances to the Timminco Entities for the
purpose of making special payments or other payments under the pension plans.

47 The alternative proposed by CEP - of a DIP Charge without super priority - is not, in my view,
realistic, nor is directing the Monitor to investigate alternative financing without providing super
priority. If there is going to be any opportunity for the Timminco Entities to put forth a restructuring
plan, it seems to me that it is essential and necessary for the DIP Financing to be approved and the
DIP Charge granted. The alternative is a failed CCAA process.

48  This underscores the lack of other viable options that was fully considered in the first
Timminco endorsement (Timminco Limited (Re) 2012 ONSC 506). The situation has not changed.
The reality, in my view, is that there is no real alternative. The position being put forth by CEP does
not, in my view, satisfactorily present any viable alternative. In this respect, it seems to me that the
challenge of the unions to the position being taken by the Timminco Entities is suspect, as the only
alternative is a shutdown. It is impossible for me to reach any conclusion other than the fact that
there simply is no other viable alternative.

49 In the absence of the court granting the requested super priotity, the objectives of the CCAA
would be frustrated. It is neither reasonable nor realistic to expect a commercially motivated DIP
lender to advance funds in a DIP facility without super priority. The outcome of a failure to grant
super priority would, in all likelihood, result in the Timminco Entities having to cease operations,
which would likely result in the CCAA proceedings coming to an abrupt halt, followed by
bankruptcy proceedings. Such an outcome would be prejudicial to all stakeholders, including CEP
and USW.

50 The analysis in the present motion is the same as that set out in Timminco Limited (Re), 2012
ONSC 506. The outcome of this motion is consistent with that analysis. I am satisfied that
bankruptcy is not the answer and, in order to ensure that the objectives of the CCAA are fulfilled, it
is necessary to invoke the doctrine of paramountcy such that the provisions of the CCAA override
those of the QSPPA and the OPBA.
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51 On the facts before me, I am satisfied that it is both necessary and appropriate to approve the
DIP Facility. It is also, in my view, both necessary and appropriate to grant the D&O Charge and to
provide that the D&O Charge has priority over the Encumbrances, including without limitation any
deemed trust created under the OPBA or the QSPPA.

52 The motion is, therefore, granted. The DIP Facility is approved and the DIP Charge is granted
with the requested super priority.

G.B. MORAWETZ J.
o ok ok o
APPENDIX A

53
[Editor's note: The Endorsement of February 2, 2012, which was included as Appendix A, is available at [2012] O.J. No, 472.}
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Case Name:
Canwest Global Communications Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S.C. 1985, C-36. as amended
AND IN THE MATTER OF a Proposed Plan of Compromise or
Arrangement of Canwest Global Communications Corp. and
the other applicants listed on schedule "A"
[Editor's note:
Schedule "A" was not attached to the copy received by

LexisNexis Canada and therefore is not included in the
judgment.]

[2009] O.J. No. 4286
59 C.B.R. (5th) 72
2009 CanLII 55114
2009 CarswellOnt 6184

Court File No. CV-09-8241-O0CL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.
October 13, 2009,
(60 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Application of Act - Affiliated debtor companies -- Application by Canwest Global for relief under
the Companies' Creditors Arrangement Act and to have the stay of proceedings and other
provisions extend to several partnerships allowed -- Applicant Canwest Global owned CMI which
was insolvent -- CMI Entities and Ad Hoc Committee of noteholders had agreed on terms of a going
concern recapitalization transaction -- Stay under Act was extended to several partnerships that
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were intertwined with the applicants' ongoing operations -- DIP and administration charges
approved -- Applicants were also permitted to pay pre-filing liabilities to their critical suppliers.

Application by Canwest Global for relief under the Companies' Creditors Atrangement Act and to
have the stay of proceedings and other provisions extend to several partnerships. The applicants
wete affiliated debtor companies with total claims against them exceeding $5 million. The
partnerships were intertwined with the applicants' ongoing operations, Canwest was a leading
Canadian media company. Canwest Global owned 100 per cent of CMI. CMI had direct or indirect
ownership interests in all of the other CMI Entities. The CMI Entities generated the majority of
their revenue from the sale of advertising. Fuelled by a deteriorating economic environment, they
experienced a decline in their advertising revenues. This caused problems with cash flow and
circumstances wete exacerbated by their high fixed operating costs. CMI breached certain of the
financial covenants in its secured credit facility. The stay of proceedings was sought so as to allow
the CMI Entities to proceed to develop a plan of arrangement or compromise to implement a
consensual pre-packaged recapitalization transaction, The CMI Entities and an Ad Hoc Committee
of noteholders had agreed on the terms of a going concern recapitalization transaction which was
intended to form the basis of the plan. The applicants anticipated that a substantial number of the
businesses operated by the CMI Entities would continue as going concerns thereby preserving
enterprise value for stakeholders and maintaining employment for as many as possible. Cettain
steps designed to implement the recapitalization transaction had already been taken prior to the
commencement of these proceedings.

HELD: Application allowed. The CMI Entities were unable to satisfy their debts as they come due
and were insolvent. Absent these proceedings, the applicants would lack liquidity and would be
unable to continue as going concerns. It was just and convenient to grant the relief requested with
respect to the partnerships. The operations and obligations of the partnerships were so intertwined
with those of the applicants that irreparable harm would ensue if the requested stay were not
granted. The DIP charge for up to $100 million was appropriate and required having regard to the
debtors' cash-flow statement. The administration charge was also approved. Notice had been given
to the secured creditors likely to be affected by the charge, the amount was appropriate, and the
charge should extend to all of the proposed beneficiaries. The applicants were also permitted to pay
pre-filing liabilities to their critical suppliers.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. ¢. 36, s. 11, 5. 11(2), 5. 11.2, 5. 11.2(1), s.
11.52

Counsel:

Lyndon Barnes, Edward Sellers and Jeremy Dacks, for the Applicants.
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Alan Merskey, for the Special Committee of the Board of Directors.

David Byers and Maria Konyukhova,> for the Proposed Monitor, FTI Consulting Canada Inc.
Benjamin Zarnett and Robert Chadwick, for Ad Hoc Committee of Noteholders.

Edmond Lamek, for the Asper Family.

Peter H. Griffin and Peter J. Osborne, for the Management Directors and Royal Bank of Canada.
Hilary Clarke, for Bank of Nova Scotia,

Steve Weisz, for CIT Business Credit Canada Inc,

REASONS FOR DECISION

S.E. PEPALL J.:--

Relief Requested

1 Canwest Global Communications Corp. ("Canwest Global"), its principal operating subsidiary,
Canwest Media Inc. ("CMI"), and the other applicants listed on Schedule "A" of the Notice of
Application apply for relief pursuant to the Companies’ Creditors Arrangement Act.! The applicants
also seek to have the stay of proceedings and other provisions extend to the following partnerships:
Canwest Television Limited Partnership ("CTLP"), Fox Sports World Canada Partnership and The
National Post Company/La Publication National Post ("The National Post Company"). The
businesses operated by the applicants and the aforementioned partnerships include (i) Canwest's
free-to-air television broadcast business (ie. the Global Television Network stations); (ii) certain
subscription-based specialty television channels that are wholly owned and operated by CTLP; and
(iii) the National Post.

2 The Canwest Global enterprise as a whole includes the applicants, the partnerships and
Canwest Global's other subsidiaries that are not applicants, The term Canwest will be used to refer
to the entire enterprise. The term CMI Entities will be used to refer to the applicants and the three
aforementioned partnerships. The following entities are not applicants nor is a stay sought in respect
of any of them: the entities in Canwest's newspaper publishing and digital media business in Canada
(other than the National Post Company) namely the Canwest Limited Partnership, Canwest
Publishing Inc./Publications Canwest Inc., Canwest Books Inc., and Canwest (Canada) Inc.; the
Canadian subscription based specialty television channels acquired from Alliance Atlantis
Communications Inc. in August, 2007 which are held jointly with Goldman Sachs Capital Partners
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and operated by CW Investments Co. and its subsidiaries; and subscription-based specialty
television channels which are not wholly owned by CTLP.

3 No one appearing opposed the relief requested.
Backround Facts

4 Canwest is a leading Canadian media company with interests in twelve free-to-air television
stations comprising the Global Television Network, subscription-based specialty television channels
and newspaper publishing and digital media operations.

5 Asof October 1, 2009, Canwest employed the full time equivalent of approximately 7,400
employees around the world. Of that number, the full time equivalent of approximately 1,700 are
employed by the CMI Entities, the vast majority of whom work in Canada and 850 of whom work
in Ontatio.

6 Canwest Global owns 100% of CMI. CMI has direct or indirect ownership interests in all of the
other CMI Entities. Ontario is the chief place of business of the CMI Entities.

7 Canwest Global is a public company continued under the Canada Business Corporations Act?.
It has authorized capital consisting of an unlimited number of preference shares, multiple voting
shares, subordinate voting shares, and non-voting shares. It is a "constrained-share company" which
means that at least 66 2/3% of its voting shares must be beneficially owned by Canadians. The
Asper family built the Canwest enterprise and family members hold various classes of shares. In
April and May, 2009, corporate decision making was consolidated and streamlined.

8 The CMI Entities generate the majority of their revenue from the sale of advertising
(approximately 77% on a consolidated basis). Fuelled by a deteriorating economic environment in
Canada and elsewhere, in 2008 and 2009, they experienced a decline in their advertising revenues.
This caused problems with cash flow and circumstances were exacerbated by their high fixed
operating costs. In response to these conditions, the CMI Entities took steps to improve cash flow
and to strengthen their balance sheets. They commenced workforce reductions and cost saving
measures, sold certain interests and assets, and engaged in discussions with the CRTC and the
Federal government on issues of concern,

9 Economic conditions did not improve nor did the financial circumstances of the CMI Entities.
They experienced significant tightening of credit from critical suppliers and trade creditors, a
further reduction of advertising commitments, demands for reduced credit terms by newsprint and
printing suppliers, and restrictions on or cancellation of credit cards for certain employees.

10 In February, 2009, CMI breached certain of the financial covenants in its secured credit
facility. It subsequently received waivers of the borrowing conditions on six occasions. On March
15, 2009, it failed to make an interest payment of US$30.4 million due on 8% senior subordinated
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notes. CMI entered into negotiations with an ad hoc committee of the 8% senior subordinated
noteholders holding approximately 72% of the notes (the "Ad Hoc Committee"). An agreement was
reached wherein CMI and its subsidiary CTLP agreed to issue US$105 million in 12% secured
notes to members of the Ad Hoc Committee, At the same time, CMI entered into an agreement with
CIT Business Credit Canada Inc, ("CIT") in which CIT agreed to provide a senior secured revolving
asset based loan facility of up to $75 million. CMI used the funds generated for operations and to
repay amounts owing on the senior credit facility with a syndicate of lenders of which the Bank of
Nova Scotia was the administrative agent. These funds were also used to settle related swap
obligations.

11  Canwest Global reports its financial results on a consolidated basis. As at May 31, 2009, it had
total consolidated assets with a net book value of $4.855 billion and total consolidated liabilities of
$5.846 billion. The subsidiaries of Canwest Global that are not applicants or partnerships in this
proceeding had short and long term debt totalling $2.742 billion as at May 31, 2009 and the CMI
Entities had indebtedness of approximately $954 million. For the 9 months ended May 31, 2009,
Canwest Global's consolidated revenues decreased by $272 million or 11% compared to the same
period in 2008, In addition, operating income before amortization decreased by $253 million or
47%. It reported a consolidated net loss of $1.578 billion compared to $22 million for the same
period in 2008. CMI reported that revenues for the Canadian television operations decreased by $8
million or 4% in the third quarter of 2009 and operating profit was $21 million compared to $39
million in the same period in 2008.

12 The board of directors of Canwest Global struck a special committee of the board ("the
Special Committee") with a mandate to explore and consider strategic alternatives in order to
maximize value. That committee appointed Thomas Strike, who is the President, Corporate
Development and Strategy Implementation of Canwest Global, as Recapitalization Officer and
retained Hap Stephen, who is the Chairman and CEO of Stonecrest Capital Inc., as a Restructuring
Advisor ("CRA").

13 On September 15, 2009, CMI failed to pay US$30.4 million in interest payments due on the
8% senior subordinated notes.

14  On September 22, 2009, the board of directors of Canwest Global authorized the sale of all of
the shares of Ten Network Holdings Limited (Australia) ("Ten Holdings") held by its subsidiary,
Canwest Mediaworks Ireland Holdings ("CMIH"). Prior to the sale, the CMI Entities had
consolidated indebtedness totalling US$939.9 million pursuant to three facilities. CMI had issued
8% unsecured notes in an aggregate principal amount of US$761,054,211. They were guaranteed by
all of the CMI Entities except Canwest Global, and 30109, LLC. CMI had also issued 12% secured
notes in an aggregate principal amount of US$94 million. They were guaranteed by the CMI
Entities. Amongst others, Canwest's subsidiary, CMIH, was a guarantor of both of these facilities.
The 12% notes were secured by first ranking charges against all of the property of CMI, CTLP and
the guarantors, In addition, pursuant to a credit agreement dated May 22, 2009 and subsequently
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amended, CMI has a senior secured revolving asset-based loan facility in the maximum amount of
$75 million with CIT Business Credit Canada Inc. ("CIT"). Prior to the sale, the debt amounted to
$23.4 million not including certain letters of credit. The facility is guaranteed by CTLP, CMIH and
others and secured by first ranking charges against all of the property of CMI, CTLP, CMIH and
other guarantors. Significant terms of the credit agreement are described in paragraph 37 of the
proposed Monitor's report. Upon a CCAA filing by CMI and commencement of proceedings under
Chapter 15 of the Bankruptcy Code, the CIT facility converts into a DIP financing arrangement and
increases to a maximum of $100 million.

15 Consents from a majority of the 8% senior subordinated noteholders were necessary to allow
the sale of the Ten Holdings shares. A Use of Cash Collateral and Consent Agreement was entered
into by CMI, CMIH, certain consenting noteholders and others wherein CMIH was allowed to lend
the proceeds of sale to CMI.

16 The sale of CMIH's interest in Ten Holdings was settled on October 1, 2009. Gross proceeds
of approximately $634 million were realized. The proceeds were applied to fund general liquidity
and operating costs of CMI, pay all amounts owing under the 12% secured notes and all amounts
outstanding under the CIT facility except for certain letters of credit in an aggregate face amount of
$10.7 million. In addition, a portion of the proceeds was used to reduce the amount outstanding with
respect to the 8% senior subordinated notes leaving an outstanding indebtedness thereunder of
US$393.25 million.

17  In consideration for the loan provided by CMIH to CMI, CMI issued a secured intercompany
note in favour of CMIH in the principal amount of $187.3 million and an unsecured promissory
note in the principal amount of $430.6 million. The secured note is subordinated to the CIT facility
and is secured by a first ranking charge on the property of CMI and the guarantors. The payment of
all amounts owing under the unsecured promissory note are subordinated and postponed in favour
of amounts owing under the CIT facility. Canwest Global, CTLP and others have guaranteed the
notes. It is contemplated that the debt that is the subject matter of the unsecured note will be
compromised.

18  Without the funds advanced under the intercompany notes, the CMI Entities would be unable
to meet their liabilities as they come due. The consent of the noteholders to the use of the Ten
Holdings proceeds was predicated on the CMI Entities making this application for an Initial Order
under the CCAA. Failure to do so and to take certain other steps constitute an event of default under
the Use of Cash Collateral and Consent Agreement, the CIT facility and other agreements. The CMI
Entities have insufficient funds to satisfy their obligations including those under the intercompany
notes and the 8% senior subordinated notes.

19 The stay of proceedings under the CCAA is sought so as to allow the CMI Entities to proceed
to develop a plan of arrangement or compromise to implement a consensual "pre-packaged"
recapitalization transaction. The CMI Entities and the Ad Hoc Committee of noteholders have



Page 7

agreed on the terms of a going concern recapitalization transaction which is intended to form the
basis of the plan, The terms are reflected in a support agreement and term sheet. The
recapitalization transaction contemplates amongst other things, a significant reduction of debt and a
debt for equity restructuring. The applicants anticipate that a substantial number of the businesses
operated by the CMI Entities will continue as going concerns thereby preserving enterprise value
for stakeholders and maintaining employment for as many as possible. As mentioned, certain steps
designed to implement the recapitalization transaction have already been taken prior to the
commencement of these proceedings.

20 CMI has agreed to maintain not more than $2.5 million as cash collateral in a deposit account
with the Bank of Nova Scotia to secure cash management obligations owed to BNS. BNS holds first
ranking security against those funds and no court ordered charge attaches to the funds in the
account,

21 The CMI Entities maintain eleven defined benefit pension plans and four defined contribution
pension plans. There is an aggregate solvency deficiency of $13.3 million as at the last valuation
date and a wind up deficiency of $32.8 million, There are twelve television collective agreements
eleven of which are negotiated with the Communications, Energy and Paperworkers Union of
Canada. The Canadian Union of Public Employees negotiated the twelfth television collective
agreement, It expires on December 31, 2010. The other collective agreements are in expired status.
None of the approximately 250 employees of the National Post Company are unionized. The CMI
Entities propose to honour their payroll obligations to their employees, including all pre-filing
wages and employee benefits outstanding as at the date of the commencement of the CCAA
proceedings and payments in connection with their pension obligations,

Proposed Monitor

22 The applicants propose that FTI Consulting Canada Inc. serve as the Monitor in these
proceedings. It is clearly qualified to act and has provided the Court with its consent to act. Neither
FTI nor any of its representatives have served in any of the capacities prohibited by section of the
amendments to the CCAA.

Proposed Order

23 1have reviewed in some detail the history that preceded this application. It culminated in the
presentation of the within application and proposed order. Having reviewed the materials and heard
submissions, I was satisfied that the relief requested should be granted.

24  This case involves a consideration of the amendments to the CCAA that were proclaimed in
force on September 18, 2009, While these were long awaited, in many instances they reflect
practices and principles that have been adopted by insolvency practitioners and developed in the
jurisprudence and academic writings on the subject of the CCAA. In no way do the amendments
change or detract from the underlying purpose of the CCAA, namely to provide debtor companies
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with the opportunity to extract themselves from financial difficulties notwithstanding insolvency
and to reorganize their affairs for the benefit of stakeholders. In my view, the amendments should
be interpreted and applied with that objective in mind.

(a) Threshhold Issues

25  Firstly, the applicants qualify as debtor companies under the CCAA. Their chief place of
business is in Ontario. The applicants are affiliated debtor companies with total claims against them
exceeding $5 million. The CMI Entities are in default of their obligations. CMI does not have the
necessary liquidity to make an interest payment in the amount of US$30.4 million that was due on
September 15, 2009 and none of the other CMI Entities who are all guarantors are able to make
such a payment either. The assets of the CMI Entities are insufficient to discharge all of the
liabilities. The CMI Entities are unable to satisfy their debts as they come due and they are
insolvent. They are insolvent both under the Bankruptcy and Insolvency Act® definition and under
the more expansive definition of insolvency used in Re Stelco*. Absent these CCAA proceedings,
the applicants would lack liquidity and would be unable to continue as going concerns. The CMI
Entities have acknowledged their insolvency in the affidavit filed in support of the application.

26  Secondly, the required statement of projected cash-flow and other financial documents
required under section 11(2) of the CCAA have been filed.

(b) Stay of Proceedings

27  Under section 11 of the CCAA, the Court has broad jurisdiction to grant a stay of proceedings
and to give a debtor company a chance to develop a plan of compromise or arrangement. In my
view, given the facts outlined, a stay is necessary to create stability and to allow the CMI Entities to
pursue their restructuring.

(b) Partnerships and Foreign Subsidiaries

28 The applicants seek to extend the stay of proceedings and other relief to the aforementioned
partnerships. The partnerships are intertwined with the applicants' ongoing operations. They own
the National Post daily newspaper and Canadian free-to-air television assets and certain of its
specialty television channels and some other television assets. These businesses constitute a
significant portion of the overall enterprise value of the CMI Entities. The partnerships are also
guarantors of the 8% senior subordinated notes.

29  While the CCAA definition of a company does not include a partnership or limited
partnership, courts have repeatedly exercised their inherent jurisdiction to extend the scope of
CCAA proceedings to encompass them. See for example Re Lehndorff General Partners Ltd.’; Re
Smurfit-Stone Container Canada Inc.%; and Re Calpine Canada Energy Ltd.". In this case, the
partnerships carry on operations that are integral and closely interrelated to the business of the
applicants. The operations and obligations of the partnerships are so intertwined with those of the
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applicants that irreparable harm would ensue if the requested stay were not granted. In my view, it
is just and convenient to grant the relief requested with respect to the partnerships.

30 Certain applicants are foreign subsidiaries of CMI. Each is a guarantor under the 8% senior
subordinated notes, the CIT credit agreement (and therefore the DIP facility), the intercompany
notes and is party to the support agreement and the Use of Cash Collateral and Consent Agreement.
If the stay of proceedings was not extended to these entities, creditors could seek to enforce their
guarantees. I am persuaded that the foreign subsidiary applicants as that term is defined in the
affidavit filed are debtor companies within the meaning of section 2 of the CCAA and that I have
jurisdiction and ought to grant the order requested as it relates to them. In this regard, I note that
they are insolvent and each holds assets in Ontario in that they each maintain funds on deposit at the
Bank of Nova Scotia in Toronto. See in this regard Re Cadillac Fairview® and Re Global Light
Telecommunications Ltd.’

(¢) DIP Financin

31 Turning to the DIP financing, the premise underlying approval of DIP financing is that it is a
benefit to all stakeholders as it allows the debtors to protect going-concern value while they attempt
to devise a plan acceptable to creditors. While in the past, courts relied on inherent jurisdiction to
approve the terms of a DIP financing charge, the September 18, 2009 amendments to the CCAA
now expressly provide jurisdiction to grant a DIP financing charge. Section 11.2 of the Act states:

(1)  On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, a court may make an order
declaring that all or part of the company's property is subject to a security or
charge -- in an amount that the court considers appropriate -- in favour of a
person specified in the order who agrees to lend to the company an amount
approved by the court as being required by the company, having regard to its
cash-flow statement. The security or charge may not secure an obligation that
exists before the order is made.

(2) The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

(3)  The court may order that the security or charge rank in priority over any security
or charge arising from a previous order made under subsection (1) only with the
consent of the person in whose favour the previous order was made.

(4) In deciding whether to make an order, the court is to consider, among other
things,

(aa) the period during which the company is expected to be subject to
proceedings under this Act;
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(b) how the company's business and financial affairs are to be managed
during the proceedings;

(c) whether the company's management has the confidence of its major
creditors;

(d) whether the loan would enhance the prospects of a viable compromise
or arrangement being made in respect of the company;

(e) the nature and value of the company's property;

(f) whether any creditor would be materially prejudiced as a result of the
security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

32 Inlight of the language of section 11.2(1), the first issue to consider is whether notice has
been given to secured creditors who are likely to be affected by the security or charge. Paragraph 57
of the proposed order affords priority to the DIP charge, the administration charge, the Directors'
and Officers' charge and the KERP charge with the following exception: "any validly perfected
purchase money security interest in favour of a secured creditor or any statutory encumbrance
existing on the date of this order in favour of any person which is a "secured creditor" as defined in
the CCAA in respect of any of source deductions from wages, employer health tax, workers
compensation, GST/QST, PST payables, vacation pay and banked overtime for employees, and
amounts under the Wage Earners' Protection Program that are subject to a super priority claim under
the BIA". This provision coupled with the notice that was provided satisfied me that secured
creditors either were served or are unaffected by the DIP charge. This approach is both consistent
with the legislation and practical.

33  Secondly, the Court must determine that the amount of the DIP is appropriate and required
having regard to the debtors' cash-flow statement. The DIP charge is for up to $100 million. Prior to
entering into the CIT facility, the CMI Entities sought proposals from other third party lenders for a
credit facility that would convert to a DIP facility should the CMI Entities be required to file for
protection under the CCAA. The CIT facility was the best proposal submitted. In this case, it is
contemplated that implementation of the plan will occur no later than April 15, 2010. The total
amount of cash on hand is expected to be down to approximately $10 million by late December,
2009 based on the cash flow forecast. The applicants state that this is an insufficient cushion for an
enterprise of this magnitude. The cash-flow statements project the need for the liquidity provided by
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the DIP facility for the recapitalization transaction to be finalized. The facility is to accommodate
additional liquidity requirements during the CCAA proceedings. It will enable the CMI Entities to
operate as going concerns while pursuing the implementation and completion of a viable plan and
will provide creditors with assurances of same. I also note that the proposed facility is simply a
conversion of the pre-existing CIT facility and as such, it is expected that there would be no
material prejudice to any of the creditors of the CMI Entities that arises from the granting of the
DIP charge. I am persuaded that the amount is appropriate and required.

34  Thirdly, the DIP charge must not and does not secure an obligation that existed before the
order was made. The only amount outstanding on the CIT facility is $10.7 in outstanding letters of
credit. These letters of credit are secured by existing security and it is proposed that that security
rank ahead of the DIP charge.

35 Lastly, I must consider amongst others, the enumerated factors in paragraph 11.2(4) of the
Act. I have already addressed some of them. The Management Directors of the applicants as that
term is used in the materials filed will continue to manage the CMI Entities during the CCAA
proceedings. It would appear that management has the confidence of its major creditors. The CMI
Entities have appointed a CRA and a Restructuring Officer to negotiate and implement the
recapitalization transaction and the aforementioned directors will continue to manage the CMI
Entities during the CCAA proceedings. The DIP facility will enhance the prospects of a completed
restructuring. CIT has stated that it will not convert the CIT facility into a DIP facility if the DIP
charge is not approved. In its report, the proposed Monitor observes that the ability to borrow funds
from a court approved DIP facility secured by the DIP charge is crucial to retain the confidence of
the CMI Entities' creditors, employees and suppliers and would enhance the prospects of a viable
compromise or arrangement being made. The proposed Monitor is supportive of the DIP facility
and charge,

36 For all of these reasons, I was prepared to approve the DIP facility and charge.

(d) Administration Charge

37 While an administration charge was customarily granted by courts to secure the fees and
disbursements of the professional advisors who guided a debtor company through the CCAA
process, as a result of the amendments to the CCAA, there is now statutory authority to grant such a
charge. Section 11.52 of the CCAA states:

(1)  On notice to the secured creditors who are likely to be affected by the security or
charge, the court may make an order declaring that all or part of the property of a
debtor company is subject to a security or charge -- in an amount that the court
considers appropriate -- in respect of the fees and expenses of

(@) the monitor, including the fees and expenses of any financial, legal or
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other experts engaged by the monitor in the performance of the monitot's
duties;

(b) any financial, legal or other experts engaged by the company for the
purpose of proceedings under this Act; and

(c) any financial, legal or other experts engaged by any other interested
person if the court is satisfied that the security or charge is necessary for
their effective participation in proceedings under this Act.

(2) The coutt may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

38 I must therefore be convinced that (1) notice has been given to the secured creditors likely to
be affected by the charge; (2) the amount is appropriate; and (3) the charge should extend to all of
the proposed beneficiaries.

39 As with the DIP charge, the issue relating to notice to affected secured creditors has been
addressed appropriately by the applicants. The amount requested is up to $15 million. The
beneficiaries of the charge are: the Monitor and its counsel; counsel to the CMI Entities; the
financial advisor to the Special Committee and its counsel; counsel to the Management Directots;
the CRA; the financial advisor to the Ad Hoc Committee; and RBC Capital Matkets and its counsel.
The proposed Monitor supports the aforementioned charge and considers it to be required and
reasonable in the circumstances in order to preserve the going concern operations of the CMI
Entities. The applicants submit that the above-note professionals who have played a necessary and
integral role in the restructuring activities to date are necessary to implement the recapitalization
transaction.

40 Estimating quantum is an inexact exercise but I am prepared to accept the amount as being
appropriate. There has obviously been extensive negotiation by stakeholders and the restructuring is
of considerable magnitude and complexity. I was prepared to accept the submissions relating to the
administration charge. I have not included any requirement that all of these professionals be
required to have their accounts scrutinized and approved by the Court but they should not preclude
this possibility.

(e) Critical Suppliers

41 The next issue to consider is the applicants' request for authorization to pay pre-filing amounts
owed to critical suppliers. In recognition that one of the purposes of the CCAA is to permit an
insolvent corporation to remain in business, typically courts exetcised their inherent jurisdiction to
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grant such authorization and a charge with respect to the provision of essential goods and services.
In the recent amendments, Parliament codified the practice of permitting the payment of pre-filing
amounts to critical suppliers and the provision of a charge. Specifically, section 11.4 provides:

(1)  On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, the court may make an order
declaring a person to be a critical supplier to the company if the court is satisfied
that the person is a supplier of goods or services to the company and that the
goods or services that are supplied are critical to the company's continued
operation,

(2) If the court declares a person to be a critical supplier, the court may make an
order requiring the person to supply any goods or services specified by the court
to the company on any terms and conditions that are consistent with the supply
relationship or that the court considers appropriate.

(3)  If the court makes an order under subsection (2), the court shall, in the order,
declare that all or part of the property of the company is subject to a security or
charge in favour of the person declared to be a critical supplier, in an amount
equal to the value of the goods or services supplied under the terms of the order.

(4) The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

42  Under these provisions, the Court must be satisfied that there has been notice to creditors
likely to be affected by the charge, the person is a supplier of goods or services to the company, and
that the goods or services that are supplied are critical to the company's continued operation. While
one might interpret section 11.4 (3) as requiring a charge any time a person is declared to be a
critical supplier, in my view, this provision only applies when a court is compelling a person to
supply. The charge then provides protection to the unwilling supplier.

43 In this case, no charge is requested and no additional notice is therefore required. Indeed, there
is an issue as to whether in the absence of a request for a charge, section 11.4 is even applicable and
the Court is left to rely on inherent jurisdiction. The section seems to be primarily directed to the
conditions surrounding the granting of a charge to secure critical suppliers. That said, even if it is
applicable, I am satisfied that the applicants have met the requirements. The CMI Entities seek
authorization to make certain payments to third parties that provide goods and services integral to
their business. These include television programming suppliers given the need for continuous and
undisturbed flow of programming, newsprint suppliers given the dependency of the National Post
on a continuous and uninterrupted supply of newsprint to enable it to publish and on newspaper
distributors, and the American Express Corporate Card Program and Central Billed Accounts that
are required for CMI Entity employees to perform their job functions. No payment would be made
without the consent of the Monitor. I accept that these suppliers are critical in nature. The CMI
Entities also seek more general authorization allowing them to pay other suppliers if in the opinion
of the CMI Entities, the supplier is critical. Again, no payment would be made without the consent
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of the Monitor, In addition, again no charge securing any payments is sought. This is not contrary to
the language of section 11.4 (1) or to its purpose. The CMI Entities seek the ability to pay other
suppliers if in their opinion the supplier is critical to their business and ongoing operations. The
order requested is facilitative and practical in nature. The proposed Monitor supports the applicants'
request and states that it will work to ensure that payments to suppliers in respect of pre-filing
liabilities are minimized. The Monitor is of course an officer of the Court and is always able to seek
direction from the Court if necessary. In addition, it will report on any such additional payments
when it files its reports for Court approval. In the circumstances outlined, I am prepared to grant the
relief requested in this regard.

(f)  Directors' and Officers' Charge

44  The applicants also seek a directors' and officers' ("D &0") charge in the amount of $20
million. The proposed charge would rank after the administration charge, the existing CIT security,
and the DIP charge. It would rank pari passu with the KERP charge discussed subsequently in this
endorsement but postponed in right of payment to the extent of the first $85 million payable under
the secured intercompany note.

45  Again, the recent amendments to the CCAA allow for such a charge. Section 11.51 provides
that:

(1) On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, the court may make an order
declaring that all or part of the property of the company is subject to a security or
charge -- in an amount that the court considers appropriate -- in favour of any
director or officer of the company to indemnify the director or officer against
obligations and liabilities that they may incur as a director or officer of the
company

(2) The court may order that the security or charge rank in priority over the claim of
any secuted creditor of the company.

(3)  The court may not make the order if in its opinion the company could obtain
adequate indemnification insurance for the director or officer at a reasonable
cost.

(4)  The court shall make an order declaring that the security or charge does not apply
in respect of a specific obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a result of the director's or
officer's gross negligence or wilful misconduct or, in Quebec, the director's or
officet's gross or intentional fault.

46 1 have already addressed the issue of notice to affected secured creditors. I must also be
satisfied with the amount and that the charge is for obligations and liabilities the directors and
officers may incur after the commencement of proceedings. It is not to extend to coverage of wilful
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misconduct or gross negligence and no order should be granted if adequate insurance at a
reasonable cost could be obtained.

47 The proposed Monitor reports that the amount of $20 million was estimated taking into
consideration the existing D&O insurance and the potential liabilities which may attach including
certain employee related and tax related obligations. The amount was negotiated with the DIP
lender and the Ad Hoc Committee. The order proposed speaks of indemnification relating to the
failure of any of the CMI Entities, after the date of the order, to make certain payments. It also
excludes gross negligence and wilful misconduct. The D&O insurance provides for $30 million in
coverage and $10 million in excess coverage for a total of $40 million. It will expire in a matter of
weeks and Canwest Global has been unable to obtain additional or replacement coverage. I am
advised that it also extends to others in the Canwest enterprise and not just to the CMI Entities. The
directors and senior management are described as highly experienced, fully functional and
qualified. The directors have indicated that they cannot continue in the restructuring effort unless
the order includes the requested directors' charge.

48 The purpose of such a charge is to keep the directors and officers in place during the
restructuring by providing them with protection against liabilities they could incur during the
restructuring: Re General Publishing Co.'° Retaining the current directors and officers of the
applicants would avoid destabilization and would assist in the restructuring. The proposed charge
would enable the applicants to keep the experienced board of directors supported by experienced
senior management. The proposed Monitor believes that the charge is required and is reasonable in
the circumstances and also observes that it will not cover all of the directors' and officers' liabilities
in the worst case scenario. In all of these circumstances, I approved the request.

(g) Key Employee Retention Plans

49  Approval of a KERP and a KERP charge are matters of discretion, In this case, the CMI
Entities have developed KERPs that are designed to facilitate and encourage the continued
participation of certain of the CMI Entities' senior executives and other key employees who are
required to guide the CMI Entities through a successful restructuring with a view to preserving
enterprise value, There are 20 KERP participants all of whom are described by the applicants as
being critical to the successful restructuring of the CMI Entities. Details of the KERPs are outlined
in the materials and the proposed Monitor's report. A charge of $5.9 million is requested. The three
Management Directors are seasoned executives with extensive experience in the broadcasting and
publishing industries. They have played critical roles in the restructuring initiatives taken to date.
The applicants state that it is probable that they would consider other employment opportunities if
the KERPs were not secured by a KERP charge. The other proposed participants are also described
as being crucial to the restructuring and it would be extremely difficult to find replacements for
them.

50 Significantly in my view, the Monitor who has scrutinized the proposed KERPs and charge is
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supportive. Furthermore, they have been approved by the Board, the Special Committee, the Human
Resources Committee of Canwest Global and the Ad Hoc Committee. The factors enumerated in Re
Grant Forest!! have all been met and I am persuaded that the relief in this regard should be granted.

51 The applicants ask that the Confidential Supplement containing unredacted copies of the
KERPs that reveal individually identifiable information and compensation information be sealed.
Generally speaking, judges are most reluctant to grant sealing orders. An open court and public
access are fundamental to our system of justice. Section 137(2) of the Courts of Justice Act provides
authority to grant a sealing order and the Supreme Court of Canada's decision in Sierra Club of
Canada v. Canada (Minister of Finance)'? provides guidance on the appropriate legal principles to
be applied. Firstly, the Court must be satisfied that the order is necessary in order to prevent a
serious risk to an important interest, including a commercial interest, in the context of litigation
because reasonable alternative measures will not prevent the risk. Secondly, the salutary effects of
the order should outweigh its deleterious effects including the effects on the right to free expression
which includes the public interest in open and accessible court proceedings.

52 In this case, the unredacted KERPs reveal individually identifiable information including
compensation information. Protection of sensitive personal and compensation information the
disclosure of which could cause harm to the individuals and to the CMI Entities is an important
commercial interest that should be protected. The KERP participants have a reasonable expectation
that their personal information would be kept confidential. As to the second branch of the test, the
aggregate amount of the KERPs has been disclosed and the individual personal information adds
nothing, It seems to me that this second branch of the test has been met. The relief requested is
granted.

Annual Meeting

53 The CMI Entities seck an order postponing the annual general meeting of shareholders of
Canwest Global. Pursuant to section 133 (1)(b) of the CBCA, a corporation is required to call an
annual meeting by no later than February 28, 2010, being six months after the end of its preceding
financial year which ended on August 31, 2009. Pursuant to section 133 (3), despite subsection (1),
the corporation may apply to the court for an order extending the time for calling an annual
meeting.

54 CCAA courts have commonly granted extensions of time for the calling of an annual general
meeting. In this case, the CMI Entities including Canwest Global are devoting their time to
stabilizing business and implementing a plan. Time and resources would be diverted if the time was
not extended as requested and the preparation for and the holding of the annual meeting would
likely impede the timely and desirable restructuring of the CMI Entities. Under section 106(6) of
the CBCA, if directors of a corporation are not elected, the incumbent directors continue. Financial
and other information will be available on the proposed Monitor's website. An extension is properly
granted.
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Other

55 The applicants request authorization to commence Chapter 15 proceedings in the U.S.
Continued timely supply of U.S. network and other programming is necessary to preserve going
concern value, Commencement of Chapter 15 proceedings to have the CCAA proceedings
recognized as "foreign main proceedings" is a prerequisite to the conversion of the CIT facility into
the DIP facility. Authorization is granted.

56 Canwest's various corporate and other entities share certain business services. They are
seeking to continue to provide and receive inter-company services in the ordinary course during the
CCAA proceedings. This is supported by the proposed Monitor and FTI will monitor and report to
the Court on matters pertaining to the provision of inter-company services.

57 Section 23 of the amended CCAA now addresses certain duties and functions of the Monitor
including the provision of notice of an Initial Order although the Court may order otherwise. Here
the financial threshold for notice to creditors has been increased from $1000 to $5000 so as to
reduce the burden and cost of such a process. The proceedings will be widely published in the
media and the Initial Order is to be posted on the Monitor's website. Other meritorious adjustments
were also made to the notice provisions.

58 This is a "pre-packaged" restructuring and as such, stakeholders have negotiated and agreed
on the terms of the requested order, That said, not every stakeholder was before me. For this reason,
interested parties are reminded that the order includes the usual come back provision, The return
date of any motion to vary, rescind or affect the provisions relating to the CIT credit agreement or
the CMI DIP must be no later than November 5, 2009.

59 1have obviously not addressed every provision in the order but have attempted to address
some key provisions. In support of the requested relief, the applicants filed a factum and the
proposed Monitor filed a report. These were most helpful, A factum is required under Rule 38.09 of
the Rules of Civil Procedure. Both a factum and a proposed Monitor's report should customarily be
filed with a request for an Initial Order under the CCAA.

Conclusion

60 Weak economic conditions and a high debt load do not a happy couple make but clearly many
of the stakeholders have been working hard to produce as desirable an outcome as possible in the
circumstances. Hopefully the cooperation will persist.

S.E. PEPALL J.

cp/e/qlafr/qljxr/qljxh/qlaxr/qlaxw/qlcal/qlced
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corporation and subsidiaries for initial order under CCAA with stay allowed -- Applicants had
liabilities of $13.6 million, which included ongoing operational costs and costs incurred by
previous restructuring -- Applicants faced were unable to pay liabilities as they became due and
without immediate stay of proceedings, applicants’ business could not survive -- DIP financing and
charge, proposed administrative charge and proposed director's charge were reasonable --
Experience of proposed chief restructuring officer would assist applicants through restructuring
process, and his fee was reasonable -- Applicants authorized to transfer funds within group and
make payments to customers and critical suppliers.
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Application by iMarketing Solutions Group Inc ("iMSG") and a number of subsidiary corporations
for an initial order under the Companies' Creditors Arrangement Act ("CCAA") with a stay of
proceedings. iIMSG and its subsidiaries were involved in the telemarketing and fundraising industry,
providing direct marketing solutions for not-for-profit organizations, political organizations and
professional associations. They had operations in six Canadian provinces and seven states. The
applicants employed more than 1,100 people in Canada and the US. One of the applicants had a $2
million loan facility with a Canadian bank, which was fully advanced and secured against its assets
and guaranteed by the other subsidiaries. In October 2012, iMSG obtained a bridge financing loan
from a partnership controlled by one of its officers and directors. The purpose of the bridge loan
was to address short-term liquidity issues and improve iMSG's financial position. The proceeds
were used for general working capital and operational restructuring purposes. It then obtained a loan
of $3.8 million from the partnership under a convertible promissory note, which it used to repay the
bridge loan and fund its working capital requirements. The partnership was prepared to provide
debtor in possession financing up to $1 million, subject to the applicants obtaining an initial order
on terms that included a DIP lender charge over all property, assets and undertakings with priority
over all creditors except the bank. The applicants also owed a total of $7.8 million in unpaid
statutory withholdings, taxes, severance obligations, rental arrears, to creditors and for obligations
relating to abandoned facilities.

HELD: Application allowed. The applicants faced an intense liquidity challenge and were unable to
pay all liabilities as they became due. Without an immediate stay of proceedings, the applicants'
business could not survive. It had commenced a restructuring plan that was indented to transform
their business, but the restructuring plan had taken longer than expected to implement and
anticipated results had not been achieved. The DIP financing and charge were reasonable. The
proposed administrative charge of $300,000, to secure payment of the fees and expenses of the
applicants' counsel the Monitor and its counsel and the chief restructuring officer and its counsel,
was reasonable. The proposed director's charge of $1.3 million for any liabilities the directors and
officers may incur after the commencement of these proceedings was reasonable. The proposed
chief restructuring officer had knowledge of the applicants' business and his experience would assist
them through the restructuring process, and his fee was reasonable. The applicants were authorized
to transfer funds to other entities within its group and were authorized to make payments to its
customers and critical suppliers.

Statutes, Regulations and Rules Cited:

Bankruptcy Code, Chapter 15

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36,s. 11, 5. 11.4,s. 11.4(1), s. 11.4(2)
Counsel:

Robert I. Thornton and Danny M. Nunes, for the Applicants.
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Matthew P, Gottlieb, for Duff & Phelps Canada Restructuring Inc.
Virginie Gauthier and Daniel Pearlman, for Shotgun Fund Limited Partnership III.

Clifton P. Prophet, for Canadian Imperial Bank of Commerce.

1 F.J.C.NEWBOULD J.:-- iMarketing Solutions Group Inc. ("IMSG") and a number of
subsidiary corporations applied on April 12, 2002 for protection under the CCAA, at which time an
Initial Order was granted containing several provisions. These are my reasons for the granting of the
order.

2 Prior to December 3, 2012, IMSG was a publicly traded company listed on the TSX Venture
Exchange. On that date, IMSG voluntarily delisted its common shares from the TSX-V and began
listing its common shares on the Canadian National Stock Exchange.

3 IMSG is the direct or indirect parent company of twenty-two subsidiaries ("IMSG Group").
Seventeen of the subsidiaries along with IMSG comprise the Applicants in these proceedings.

4 The applicants are one of the largest participants in the telemarketing and fundraising industry
in North America. The applicants provide direct marketing solutions for not-for-profit
organizations, political organizations and professional associations. The IMSG Group's core
businesses include: (i) tele-fundraising and outreach; (ii) data development; (iii) direct mail
fundraising and outreach; (iv) data management; (v) publishing; (vi) social media; (vii) secure
caging (an industry term for the process or act of collecting donations, processing donor mail and
depositing contributions to customer accounts); and (viii) marketing list rentals (the renting of donor
lists to third parties in exchange for a fee).

5 The IMSG Group's Canadian operations are located in the provinces of Ontario, British
Columbia, Alberta, Manitoba, Quebec and New Brunswick. The IMSG Group's U.S. operations are
located in the states of Wisconsin, Colorado, Pennsylvania, Missouri, Virginia, New Mexico and
Florida. For the nine months ended September 30, 2012, the IMSG Group's Canadian operations
accounted for approximately 57% of the applicants' gross margin while U.S. operations accounted
for the remaining 43%. In 2013, the applicants' Canadian operations were expected to account for
53% of the total gross margin.

6 Asat April 5, 2013, the applicants employed approximately 1,143 employees (662 active
employees and 481 on layoff) almost evenly divided between Canada and the U.S. The applicants'
employees are not unionized and there are no pension plans in place.

7  The applicants have a $2 million loan facility with CIBC made to The Responsive Marketing
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Group Inc. ("RMG"), which is one of the applicants. That loan has been fully advanced. It is
secured against the assets of IRMG and guaranteed by other subsidiaries.

8 On October 12, 2012, IMSG obtained bridge loan financing in the amount of $1.5 million. The
bridge loan was provided by Shotgun Fund Limited Partnership III ("SF LP III") controlled by,
among others, Michael Davis, a director and officer of IMSG. The purpose of the bridge loan was to
address short-term liquidity issues and to improve IMSG's financial position. The net proceeds from
the bridge loan were used for general working capital and operational restructuring purposes.

9  On December 4, 2012, IMSG completed a private placement offering of a secured convertible
promissory note. The gross proceeds from the offering were $3.5 million and the sole subscriber
was SF LP III. The convertible note has a maturity date of December 4, 2015. IMSG granted SF LP
III a security interest in all of its assets. The amount owing under the convertible promissory note is
approximately $3.8 million. The proceeds from the offering were used to repay the bridge loan and
to fund the applicants' general working capital requirements.

10 Asat April 5, 2013, the most significant liabilities of the applicants, other than their
indebtedness to CIBC, approximately $2.0 million, and SF LP III, approximately $3.8 million, are
as follows:

($millions)
Unpaid Statutory Withholdings $0.2
Tax Authorities $1.2
Trade Creditors $4.3

Estimated Severance Obligations
(as at April 5,2013) $0.9

Estimated Future Obligations
Relating to Abandoned Facilities $0.8

Rental Arrears $0.4
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$7.8

Insolvency and Stay

11  The evidentiary record establishes that the IMSG Group is facing an intense liquidity
challenge such that it cannot pay all liabilities as they become due, which liabilities include ongoing
operating costs, as well as legacy costs incurred as a result of previous operational restructuring
initiatives already undertaken. These initiatives were implemented with a view to returning the
business of the IMSG Group to profitability.

12 The record also establishes that without an immediate stay of proceedings, the applicants'
businesses cannot survive. The applicants are under increasing pressure from their creditors to pay
outstanding accounts, including certain suppliers of goods and services that are critical to the
ongoing operation of the applicants' businesses, and under constant threat from their landlords and
critical suppliers who threaten to take enforcement actions to bar the applicants from their business
premises and to discontinue the supply of goods and services necessary for the applicants to operate
their businesses.

13 While the IMSG Group has historically been profitable, generating positive net income of
approximately $2.3 million and $232,000 as recently as the fiscal years ending December 31, 2009
and 2010, over the most recent twenty-four month period it has generally incurred significant losses
and, at present, the applicants lack sufficient liquidity to continue operating their businesses. For the
three months ended September 30, 2012, the IMSG Group generated a loss of $3.3 million and
negative EBITDA from continuing operations of $2.4 million. For the nine months ending
September 30, 2012, the loss generated was $4.7 million and the negative EBITDA from continuing
operations was $3.0 million. Although the IMSG Group has not finalized its audited financial
statements for the year ending December 31, 2012, it expects to report continued material losses
from ongoing operations as well as additional restructuring costs and losses from discontinued
operations. For the first quarter of 2013, it expects that the IMSG Group will continue to show
negative EBITDA and net losses, although the magnitude of such losses is expected to be materially
lower than the quarterly results in 2012, It is expected that the IMSG Group will generate positive
cash flow from ongoing operations shortly following the commencement of these proceedings.

14  Over the past two years, the applicants have taken steps to address the challenges facing them
by implementing a number of initiatives to lower operating costs through process efficiencies and
higher productivity. They commenced the implementation of a restructuring plan that was intended
to transform their business and called for significant changes to the applicants' corporate structure,
operations and management to bring these together under a single operating model. The applicants'
restructuring plan has taken longer than expected to implement and anticipated operating results
have not been achieved, resulting in the applicants' costs being higher than expected and savings
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being delayed.

15 I am satisfied from the record, including the report from the proposed Monitor, that an Initial
Order and a stay under section 11 of the CCAA should be made. The applicants request that the stay
apply as well to limited partnerships which form part of their business in light of the integrated
nature of the business. Although the CCAA applies to corporations, there is authority that the stay
may in appropriate circumstances be ordered to apply to limited partnership interests, particularly
where the business interests of the applicant corporations are intertwined with the limited
partnerships. See Re Lehndorff General Partner Ltd. (1993), 9 B.L.R. (2d) 275. Such is the case
with the applicants, and the stay requested is ordered.

16 It is to be noted that CIBC is subject to the stay. There is an issue, however, between the
applicants and CIBC that needs to be addressed quickly and I understand that the parties are dealing
with it. That has a do with whether the CIBC loan, once reduced by payments being made directly
to CIBC by customers of one or more of the applicants, is to be increased to $2 million. I
understand that the applicants do not intend to compromise the rights of CIBC, including its
security and collateral position, as result the proceedings and that the parties are working towards a
mutually acceptable arrangement to the effect that intention. In the circumstances CIBC has
reserved its rights concerning the Initial Order, which it has not opposed based upon this
understanding.

DIP financing

17  The record indicates that the IMSG Group will require additional emergency funding in order
to implement this restructuring. SF LP III has agreed to provide debtor in possession financing to
the applicants up to the aggregate amount of $1.0 million, subject to the applicants obtaining an
Initial Order in this proceeding on the terms requested granting the DIP Lender a charge over all of
the propetrty, assets and undertaking of the applicants in priority to all creditors except CIBC. The
cash flow forecasts for the period April 15, 2013 to August 2, 2013 indicate that in the absence of
the DIP financing, the applicants have insufficient cash to continue to operate and operations will
cease immediately. This is the view of both the applicants and the proposed Monitor.

18  After considering the factors set out in section 11.2 (4) of the CCAA, it appears that the DIP
financing and charge appears reasonable and they are approved.

Administration Charge

19 The applicants propose an Administration Charge of $300,000 to secure payment of the fees
and expenses of the applicants' counsel, the Monitor and its counsel and the CRO and its counsel.
The proposed Monitor is of the view that the proposed charge is reasonable. It appears to me
relatively modest and is approved. This charge will rank after the CIBC security and before the
other charges approved in the Initial Order, including the DIP charge.
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Director's charge

20 The applicants also propose a Directors' Charge of $1.3 million for any liabilities the directors
and officers may incur after the commencement of these proceedings. The applicants estimate that
the post-filing priority payables in respect of which the directors would have personal liability are
approximately $1.3 million based on payroll, payroll remittances, vacation pay and sales taxes and
determination or severance payments that may be owing. The proposed Monitor has reviewed the
calculations and is of the view that the Directors' Charge is reasonable in relation to the quantum of
the estimated potential liability. The Directors' Charge is approved.

Chief Restructuring Officer

21  The applicants propose that Mr. Upkar Arora CA, ICD.D, co-founder and Managing Director
of Illumina, be appointed Chief Restructuring Officer. Illumina is an independent financial advisory
firm that provides financial, operational and strategic advisory services to mid-sized businesses.
IMSG retained Mr, Arora on September 24, 2012 as interim CFO upon the resignation of IMSG's
previous CFO. It was expected that Mr, Arora's appointment would last for three months during
which time he would, among other things, assist IMSG's board of directors in selecting a new CFO.
Mr. Arora has remained in the position of interim CFO and, in that capacity, currently oversees the
financial affairs of the applicants both in Canada and the U.S.

22 Mr. Arora has intimate knowledge of the Applicants' operations, financial status and efforts
that have been undertaken by the applicants to restructure their business. The applicants believe that
Mr. Arora's knowledge and experience will be an asset to them and will be of great assistance to the
proposed Monitor in guiding the applicants through this restructuring process. A fee of $75,000 per
month has been agreed, plus a success fee on terms to be negotiated subject to court approval. The
proposed Monitor believes that the monthly fee for Mr. Arora is reasonable and that absent his
retention, professional fees would increase by at least the monthly fee payable to him. Mr, Arora is
appointed as CRO and as an officer of the Court on the terms agreed between the applicants and Mr.
Arora,

Cash management system

23 The IMSG Group operates an extensive centralized cash management system integrated
among the various entities and centrally managed from IMSG's head office in Toronto, Cash is
transferred daily, as needed, among some 120 bank accounts of the operating entities at multiple
financial institutions its uses in Canada and the U.S. as well as customer accounts controlled by the
IMSG Group. The applicants wish to continue this method of financing the various businesses on a
daily basis. The proposed Monitor believes that it is necessary that this existing cash management
system be continued as doing so would avoid (i) delays in accounts receivable collections and
accounts payable payments until new bank and credit card accounts were established; (ii) a
distraction of management's limited resources and (iii) payroll payment disruptions. It would also
reduce administrative costs and expenses. The proposed Monitor points out that the cash flow
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projections do not consider the impact of cash flow delays and such delays would result in a need
for increased funding which is not presently available.

24 The Initial Order will contain a provision that subject to the terms of the DIP facility, IMSG is
authorized to make loans, advances or transfers of funds to any of the other IMSG Group entities in
accordance with the cash management system and the DIP facility and the subsidiaries are
authorized to repay funds previously advanced to them by IMSG from time to time in accordance
with the cash management system and DIP facility. As well, there shall be an Inter-Company
Charge on the property of IMSG Group.

Critical Suppliers and customers

25 The applicants have identified certain critical suppliers who provide goods and services
critical to the applicants' ongoing operations. As well there are customers who to whom remittances
were not made as required. The applicants have proposed in the Initial Order authority to make
payments to these customers and critical suppliers for pre-filing indebtedness in consultation with
the Monitor as it is believed that without making such payments their businesses cannot survive.
The monitor believes the payments are appropriate and necessary for a number of reasons, including
the fact that customers regularly engage on a per-contract or per-service basis and would be
expected to terminate or not renew their contracts if payment obligations to them were not
honoured. The cash flow projections indicate that the applicants will have sufficient liquidity to
make these payments over the next several weeks.

26 The authorization to pay pre-filing amounts to critical suppliers is codified in section 11.4 of
the CCAA. Pursuant to this section, the Court has the discretion to:

(a) declare a person to be a critical supplier, if it is satisfied the person is a supplier of goods or
services to the company and the goods or services are critical to the company's continued operations
(s. 11.4(1));

(b) make an order requiring the "critical supplier" to supply any goods or services specified by the
Court to the company on any terms and conditions that are consistent with the supply relationship or
the Court considers appropriate (s. 11.4(2)).

27 The rationale for the enactment of section 11.4 is explained in the Industry Canada Clause by
Clause Briefing Book as follows:

Companies undergoing a restructuring must be able to continue to operate during
the period. On the other hand, suppliers will attempt to restrict their exposutre to
credit risk by denying credit or refusing services to those debtor companies. To
balance the conflicting interests, the court will be given the authority to designate
certain key suppliers as "critical suppliers". The designation will mean that the
supplier will be required to continue its business relationship with the debtor
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company but, in return, the critical supplier will be given security for payment,
28 The critical suppliers have been identified in the affidavit material of the applicants.

29 It is appropriate that the Initial Order contain a provision that the IMSG Group will be
permitted to make such pre-filing payments owing to customers and to suppliers as determined by
the IMSG Group in consultation with the Monitor to be necessary to permit them to proceed with
the restructuring.

Chapter 15 proceedings

30 IMSG Group intends to commence proceedings under Chapter 15 of the U.S. Bankruptcy
Code pursuant to which they will seek to have these CCAA proceedings recognized as a foreign
main proceeding and the Initial Order enforced in the US. IMSG will be named as the Foreign
Representative in respect of the application. This would appear appropriate in light of the
cross-border scope of the business, assets and operations of the applicants. The applicants are of the
view that the center of main interests of the IMSG Group is in Ontario for a number of reasons set
out in paragraph 21 of the affidavit of Mr. Langhorne. The proposed Monitor shares that view. They
may well be correct, but it must be recognized that it is the function of the receiving court in the
United States to make the determination on the location of the COMI and to determine whether this
CCAA proceeding is a "foreign main proceeding" for the purposes of Chapter 15, See Re Cinram
(2012), 91 C.B.R. (5th) 46, per Morawetz J.

31 The Initial Order signed on April 12, 2013 contains the provisions discussed in this
endorsement.

F.J.C. NEWBOULD J.

cp/e/qllgs/qlrdp
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Application of Act -- Debtor company -- Motion by applicants for approval of bidding procedure
and Sale Agreement allowed -- Applicants had been granted CCAA protection and were involved in
insolvency procedures in four other countries -- Bidding procedures set deadline for entry and
involved auction -- Sale Agreement was for some of applicants' business units -- Neither proposal
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involved formal plan of compromise with creditors or vote, but CCAA was flexible and could be
broadly interpreted to ensure objective of preserving business was met -- Proposal was warranted,
beneficial and there was no viable alternative.

Motion by the applicants for the approval of their proposed bidding process and Sale Agreement.
The applicants had been granted CCAA protection and were involved in insolvency proceedings in
four other countries. The Monitor approved of the proposal. The bidding process set a deadline for
bids and involved an auction. The Sale Agreement was for some of the applicants' business units.
The applicants argued the proposal was the best way to preserve jobs and company value. The
purchaser was to assume both assets and liabilities. There was no formal plan for compromise with
creditors or vote planned.

HELD: Motion allowed. The CCAA was flexible and could be broadly interpreted to ensure that its
objectives of preserving the business were achieved. The proposal was warranted and beneficial and
there was no viable alternative. A sealing order was also made with respect to Appendix B, which
contained commercially sensitive documents.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, s. 11(4)
Counsel:

Derrick Tay and Jennifer Stam, for Nortel Networks Corporation, et al.

Lyndon Barnes and Adam Hirsh, for the Board of Directors of Nortel Networks Corporation and
Nortel Networks Limited.

J. Carfagnini and J. Pasquariello, for Ernst & Young Inc., Monitor.

M. Starnino, for the Superintendent of Financial Services and Administrator of PBGE.
S. Philpott, for the Former Employees.

K. Zych, for Noteholders.

Pamela Huff and Craig Thorburn, for MatlinPatterson Global Advisors LLC, MatlinPatterson
Global Opportunities Partners III L.P. and Matlin Patterson Opportunities Partners (Cayman) III
L.P.

David Ward, for UK Pension Protection Fund.

Leanne Williams, for Flextronics Inc.
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Alex MacFarlane, for the Official Committee of Unsecured Creditors.

Arthur O. Jacques and Tom McRae, for Felske and Sylvain (de facto Continuing Employees'
Committee).

Robin B. Schwill and Matthew P. Gottlieb, for Nortel Networks UK Limited.
A. Kauffman, for Export Development Canada.
D. Ullman, for Verizon Communications Inc,

G. Benchetrit, for IBM.

ENDORSEMENT

G.B. MORAWETZ J..--
INTRODUCTION

1 On June 29, 2009, I granted the motion of the Applicants and approved the bidding procedures
(the "Bidding Procedures") described in the affidavit of Mr. Riedel sworn June 23, 2009 (the
"Riedel Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity as Monitor
(the "Monitor") (the "Fourteenth Report"). The order was granted immediately after His Honour
Judge Gross of the United States Bankruptcy Court for the District of Delaware (the "U.S. Court")
approved the Bidding Procedures in the Chapter 11 proceedings.

2 Ialso approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement")
among Nokia Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer,
and Nortel Networks Corporation ("NNC"), Nortel Networks Limited ("NNL"), Nortel Networks,
Inc. ("NNI") and certain of their affiliates, as vendors (collectively the "Sellers") in the form
attached as Appendix "A" to the Fourteenth Report and I also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement (as both
terms are defined in the Sale Agreement).

3 An order was also granted sealing confidential Appendix "B" to the Fourteenth Report
containing the schedules and exhibits to the Sale Agreement pending further order of this court.

4 The following are my reasons for granting these orders.
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5 The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video conference
with a similar motion being heard by the U.S. Court. His Honor Judge Gross presided over the
hearing in the U.S. Court. The Joint Hearing was conducted in accordance with the provisions of the
Cross-Border Protocol, which had previously been approved by both the U.S. Court and this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business
Long-Term Evolution ("LTE") Access assets.

7  The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel's 2008 revenue. The CDMA business employs approximately 3,100
people (approximately 500 in Canada) and the LTE business employs approximately 1,000 people
(approximately 500 in Canada). The purchase price under the Sale Agreement is $650 million.

BACKGROUND

8 The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings
have also been commenced in the United States, the United Kingdom, Isracl and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143
subsidiaries, with approximately 30,000 employees globally. As of January 2009, Nortel employed
approximately 6,000 people in Canada alone.

10 The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to
maximize the chances of preserving all or a portion of the enterprise. The Monitor reported that a
thorough strategic review of the company's assets and operations would have to be undertaken in
consultation with various stakeholder groups.

11 In April 2009, the Monitor updated the court and noted that various restructuring alternatives
wetre being considered.

12 On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with respect
to its assets in its CMDA business and LTE Access assets (collectively, the "Business") and that it
was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that Nortel has
spent many months considering various restructuring alternatives before determining in its business
judgment to pursue "going concern" sales for Nortel's various business units.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's management
considered:

(a) the impact of the filings on Nortel's various businesses, including
deterioration in sales; and

(b) the best way to maximize the value of its operations, to preserve jobs and
to continue businesses in Canada and the U.S.
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14  Mr, Riedel notes that while the Business possesses significant value, Nortel was faced with the
reality that:

(a) the Business operates in a highly competitive environment;

(b) full value cannot be realized by continuing to operate the Business through
a restructuring; and

(c) inthe absence of continued investment, the long-term viability of the
Business would be put into jeopardy.

15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an
auction process provided the best way to preserve the Business as a going concern and to maximize
value and preserve the jobs of Nortel employees.

16 In addition to the assets covered by the Sale Agreement, certain liabilities are to be assumed
by the Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of the
Fourteenth Report. Certain liabilities to employees are included on this list. The assumption of these
liabilities is consistent with the provisions of the Sale Agreement that requires the Purchaser to
extend written offers of employment to at least 2,500 employees in the Business.

17 The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel
determined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or
better offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code
and that the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18 The Bidding Procedures provide that all bids must be received by the Seller by no later than
July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009.
It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on or about
July 28, 2009 and an approval and vesting order from this court in respect of the Sale Agreement
and purchased assets on or about July 30, 2009.

19 The Monitor recognizes the expeditious nature of the sale process but the Monitor has been
advised that given the nature of the Business and the consolidation occurring in the global market,
there are likely to be a limited number of parties interested in acquiring the Business.

20 The Monitor also reports that Nortel has consulted with, among others, the Official Committee
of Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding Procedures
and is of the view that both are supportive of the timing of this sale process. (It is noted that the
UCC did file a limited objection to the motion relating to certain aspects of the Bidding
Procedures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined
in the Fourteenth Report and more particularly described in the Bidding Procedures.
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22 Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson Global
Advisors LL.C, MatlinPatterson Global Opportunities Partners ITI L.P. and Matlin Patterson
Opportunities Partners (Cayman) III L.P. (collectively, "MatlinPatterson") as well the UCC.

23  The objections were considered in the hearing before Judge Gross and, with certain limited
exceptions, the objections were overruled.

ISSUES AND DISCUSSION

24  The threshold issue being raised on this motion by the Applicants is whether the CCAA
affords this court the jurisdiction to approve a sales process in the absence of a formal plan of
compromise or arrangement and a creditor vote. If the question is answered in the affirmative, the
secondary issue is whether this sale should authorize the Applicants to sell the Business.

25 The Applicants submit that it is well established in the jurisprudence that this court has the
jurisdiction under the CCAA to approve the sales process and that the requested order should be
granted in these circumstances.

26 Counsel to the Applicants submitted a detailed factum which covered both issues.

27 Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the
going concern value of debtors companies and that the court's jurisdiction extends to authorizing
sale of the debtor's business, even in the absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in
which the court is required to balance numerous constituents and a myriad of interests.

29 The CCAA has been described as "skeletal in nature". It has also been described as a "sketch,
an outline, a supporting framework for the resolution of corporate insolvencies in the public
interest". ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 45
C.B.R. (5th) 163 (Ont. C.A.), at paras. 44, 61, leave to appeal refused, [2008] S.C.C.A. No. 337.
("ATB Financial").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, inter alia:

(a) the power of the court to impose terms and conditions on the granting of a
stay under s. 11(4) of the CCAA,;

(b) the specific provision of s. 11(4) of the CCAA which provides that the
court may make an order "on such terms as it may impose"; and

(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in
order to give effect to its objects. Re Canadian Red Cross Society (1998), 5
C.B.R. (4th) 299 (Ont. Gen. Div.) at para. 43; Re PSINet Ltd. (2001), 28
C.B.R. (4th) 95 (Ont. S.C.J.) at para. 5, ATB Financial, supra, at paras.
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43-52.

31 However, counsel to the Applicants acknowledges that the discretionary authority of the court
under s. 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal
principles that govern corporate law issues. Re Stelco Inc, (2005), 9 C.B.R. (5th)
135 (Ont, C.A.) at para. 44.

32 Insupport of the court's jurisdiction to grant the order sought in this case, counsel to the
Applicants submits that Nortel seeks to invoke the "overarching policy" of the CCAA, namely, to
preserve the going concern. Re Residential Warranty Co. of Canada Inc. (2006), 21 C.B.R. (5th) 57
(Alta. Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the
purpose of the CCAA is to preserve the benefit of a going concern business for all stakeholders, or
"the whole economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid
liquidation of the company and allow it to continue in business to the benefit of
the whole economic community, including the shareholders, the creditors (both
secured and unsecured) and the employees. Citibank Canada v. Chase
Manhattan Bank of Canada (1991), 5 C.B.R. (3rd) 165 (Ont. Gen. Div.) at para.
29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at
para. 5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and liberal
interpretation to facilitate its underlying purpose, including the preservation of the going concern
for the benefit of all stakeholders and further that it should not matter whether the business
continues as a going concern under the debtor's stewardship or under new ownership, for as long as
the business continues as a going concern, a primary goal of the CCAA will be met.

35 Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in
appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the absence
of a plan of arrangement being tendered to stakeholders for a vote. In doing so, counsel to the
Applicants submits that the courts have repeatedly recognized that they have jurisdiction under the
CCAA to approve asset sales in the absence of a plan of arrangement, where such sale is in the best
interests of stakeholders generally. Re Canadian Red Cross Society, supra, Re PSINet, supra, Re
Consumers Packaging, supra, Re Stelco Inc. (2004), 6 C.B.R. (5th) 316 (Ont, S.C.J.) at para. 1, Re
Tiger Brand Knitting Co. (2005) 9 C.B.R. (5th) 315, Re Caterpillar Financial Services Ltd. v.
Hardrock Paving Co. (2008), 45 C.B.R. (5th) 87 and Re Lehndor(f General Partner Ltd. (1993), 17
C.B.R. (3rd) 24 (Ont. Gen. Div.).
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36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a
sale of a business as a going concern during a CCAA proceeding is consistent with the purposes of
the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to
the Owens-Illinois bid allows the preservation of Consumers' business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA.

... we cannot refrain from commenting that Farley J.'s decision to approve the
Owens-Illinois bid is consistent with previous decisions in Ontario and elsewhere
that have emphasized the broad remedial purpose of flexibility of the CCAA and
have approved the sale and disposition of assets during CCAA proceedings prior
to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 5, 9.

37 Similarly, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly
affirmed the court's jurisdiction to approve a sale of assets in the course of a CCAA proceeding
before a plan of arrangement had been approved by creditors. Re Canadian Red Cross Society,
supra, at paras. 43, 45,

38 Similarly, in PSINet Limited, supra, the court approved a going concern sale ina CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor's
Canadian assets were to be sold. Farley J. noted as follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing
which would realize far less than this going concern sale (which appears to me to
have involved a transparent process with appropriate exposure designed to
maximize the proceeds), thus impacting upon the rest of the creditors, especially
as to the unsecured, together with the material enlarging of the unsecured claims
by the disruption claims of approximately 8,600 customers (who willbe
materially disadvantaged by an interrupted transition) plus the job losses for
approximately 200 employees. Re PSINet Limited, supra, at para. 3.

39 In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of
selling the operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate
CCAA proceedings and that when the creditors threaten to take action, there is a
realization that a liquidation scenario will not only have a negative effect upon a
CCAA applicant, but also upon its workforce. Hence, the CCAA may be
employed to provide stability during a period of necessary financial and
operational restructuring - and if a restructuring of the "old company" is not
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feasible, then there is the exploration of the feasibility of the sale of the
operations/enterprise as a going concern (with continued employment) in whole
or in part. Re Stelco Inc, supra, at para. 1.

40 T accept these submissions as being general statements of the law in Ontario. The value of
equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the determining
factor should not be whether the business continues under the debtor's stewardship or under a
structure that recognizes a new equity structure. An equally important factor to consider is whether
the case can be made to continue the business as a going concern,

41 Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba and
Alberta which have similarly recognized the court's jurisdiction to approve a sale of assets during
the course of a CCAA proceeding. Re Boutique San Francisco Inc. (2004), 7 C.B.R. (5th) 189
(Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at paras.
41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.B.R. (5th) 1, (Alta. Q.B.) at para. 75.

42  Counsel to the Applicants also directed the court's attention to a recent decision of the British
Columbia Court of Appeal which questioned whether the court should authorize the sale of
substantially all of the debtor's assets where the debtor's plan "will simply propose that the net
proceeds from the sale ... be distributed to its creditors". In Cliffs Over Maple Bay Investments Ltd.
v. Fisgard Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C.C.A.) ("Cliffs Over Maple Bay"), the court
was faced with a debtor who had no active business but who nonetheless sought to stave off its
secured creditor indefinitely. The case did not involve any type of sale transaction but the Court of
Appeal questioned whether a court should authorize the sale under the CCAA without requiring the
matter to be voted upon by creditors,

43  In addressing this matter, it appears to me that the British Columbia Court of Appeal focussed
on whether the court should grant the requested relief and not on the question of whether a CCAA
court has the jurisdiction to grant the requested relief.

44  1do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a situation
where the debtor had no active business and did not have the support of its stakeholders. That is not
the case with these Applicants.

45 The Cliffs Over Maple Bay decision has recently been the subject of further comment by the
British Columbia Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial
Limited Partnership, 2009 BCCA 319.

46 At paragraphs 24-26 of the Forest and Marine decision, Newbury J.A. stated:

24.  In Cliffs Over Maple Bay, the debtor company was a real estate developer whose
one project had failed. The company had been dormant for some time. It applied
for CCAA protection but described its proposal for restructuring in vague terms
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that amounted essentially to a plan to "secure sufficient funds" to complete the
stalled project (Para. 34). This court, per Tysoe J.A., ruled that although the Act
can apply to single-project companies, its purposes are unlikely to be engaged in
such instances, since mortgage priorities are fully straight forward and there will
be little incentive for senior secured creditors to compromise their interests (Para.
36). Further, the Court stated, the granting of a stay under s. 11 is "not a free
standing remedy that the court may grant whenever an insolvent company wishes
to undertake a "restructuring" ... Rather, s. 11 is ancillary to the fundamental
purpose of the CCAA, and a stay of proceedings freezing the rights of creditors
should only be granted in furtherance of the CCAA's fundamental purpose". That
purpose has been described in Meridian Developments Inc. v. Toronto Dominion
Bank (1984) 11 D.L.R. (4th) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make
orders which will effectively maintain the status quo for a period while the
insolvent company attempts to gain the approval of its creditors for a
proposed arrangement which will enable the company to remain in
operation for what is, hopefully, the future benefit of both the company
and its creditors. [at 580]

The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring"
contemplated by the debtor would do anything other than distribute the net
proceeds from the sale, winding up or liquidation of its business. The debtor had
no intention of proposing a plan of arrangement, and its business would not
continue following the execution of its proposal - thus it could not be said the
purposes of the statute would be engaged ...

In my view, however, the case at bar is quite different from Cliffs Over Maple
Bay. Here, the main debtor, the Partnership, is at the centre of a complicated
corporate group and carries on an active financing business that it hopes to save
notwithstanding the current economic cycle. (The business itself which fills a
"niche" in the market, has been carried on in one form or another since 1983.)
The CCAA is appropriate for situations such as this where it is unknown whether
the "restructuring" will ultimately take the form of a refinancing or will involve a
reorganization of the corporate entity or entities and a true compromise of the
rights of one or more parties. The "fundamental purpose" of the Act - to preserve
the status quo while the debtor prepares a plan that will enable it to remain in
business to the benefit of all concerned - will be furthered by granting a stay so
that the means contemplated by the Act - a compromise or arrangement - can be
developed, negotiated and voted on if necessary ...
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47 It seems to me that the foregoing views expressed in Forest and Marine are not inconsistent
with the views previously expressed by the courts in Ontario. The CCAA is intended to be flexible
and must be given a broad and liberal interpretation to achieve its objectives and a sale by the
debtor which preserves its business as a going concern is, in my view, consistent with those
objectives.

48 1 therefore conclude that the court does have the jurisdiction to authorize a sale under the
CCAA in the absence of a plan,

49 Inow turn to a consideration of whether it is appropriate, in this case, to approve this sales
process. Counsel to the Applicants submits that the court should consider the following factors in
determining whether to authorize a sale under the CCAA in the absence of a plan:

(a) s a sale transaction warranted at this time?

(b)  will the sale benefit the whole "economic community"?

(¢)  do any of the debtors' creditors have a bona fide reason to object to a sale of the
business?

(d) is there a better viable alternative?

I accept this submission.

50 It is the position of the Applicants that Nortel's proposed sale of the Business should be
approved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further,
counsel submits that in the absence of a sale, the prospects for the Business are a loss of
competitiveness, a loss of value and a loss of jobs.

51 Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a) Nortel has been working diligently for many months on a plan to
reorganize its business;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot
continue to operate the Business successfully within the CCAA
framework;

(¢) unless a sale is undertaken at this time, the long-term viability of the
Business will be in jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at
least 2,500 jobs and constitutes the best and most valuable proposal for the
Business;

(e) the auction process will serve to ensure Nortel receives the highest possible
value for the Business;

(f)  the sale of the Business at this time is in the best interests of Nortel and its
stakeholders; and
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(g) the value of the Business is likely to decline over time,

52 The objections of MatlinPatterson and the UCC have been considered. I am satisfied that the
issues raised in these objections have been addressed in a satisfactory manner by the ruling of Judge
Gross and no useful purpose would be served by adding additional comment.

53 Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of
the most favourable transaction to emerge from the auction process and will aim to satisfy the
elements established by the court for approval as set out in Royal Bank v. Soundair (1991), 7 C.B.R.
(3rd) 1 (Ont. C.A.) at para. 16.

DISPOSITION

54 The Applicants are part of a complicated corporate group. They carry on an active
international business. I have accepted that an important factor to consider in a CCAA process is
whether the case can be made to continue the business as a going concern. I am satisfied having
considered the factors referenced at [49], as well as the facts summarized at [51], that the
Applicants have met this test. I am therefore satisfied that this motion should be granted.

55 Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the
Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

56 Iam also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the "stalking horse" bidding
process in accordance with the Bidding Procedures including, without limitation the Break-Up Fee
and the Expense Reimbursement (as both terms are defined in the Sale Agreement).

57 Further, I have also been satisfied that Appendix B to the Fourteenth Report contains
information which is commercially sensitive, the dissemination of which could be detrimental to the
stakeholders and, accordingly, I order that this document be sealed, pending further order of the
court. :

58 In approving the Bidding Procedures, I have also taken into account that the auction will be
conducted prior to the sale approval motion. This process is consistent with the practice of this
court.

59 Finally, it is the expectation of this court that the Monitor will continue to review ongoing
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to waive
certain components of qualified bids without the consent of the UCC, the bondholder group and the
Monitor. However, it is the expectation of this court that, if this situation arises, the Applicants will
provide advance notice to the Monitor of its intention to do so.

G.B. MORAWETZJ.
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Case Name:

Dondeb Inc. (Re)

Re: IN THE MATTER OF the Companies Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended
AND IN THE MATTER OF a Proposed Plan of Compromise or
Arrangement with Respect to Dondeb Inc. and the
Additional Applicants Listed on Schedule "A" Hereto
(collectively, the " Applicants'), Applicants

[2012] O.J. No. 5853
2012 ONSC 6087
223 A.C.W.S. (3d) 772
97 C.B.R. (5th) 264
2012 CarswellOnt 15528

Court File No. CV-12-00009865-00CL

Ontario Superior Court of Justice
Commercial List

C.L. Campbell J.

Heard: October 11, 15 and 17-18, 2012,
Judgment: November 22, 2012,

(34 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Application of Act -- Compromises and arrangements -- With secured creditors -- Application by
Dondeb group of companies for an Initial Order under CCAA dismissed -- Applicants sought
protection of CCAA to facilitate the liquidation of assets and property of various companies to
enable remaining equity after sale and expenses to accrue to benefit of Dondeb group -- Numerous
secured creditors that had mortgage or other security on property beneficially owned by one or
more of the companies in the Dondeb group vigorously opposed the application -- Court not
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satisfied that a successful plan could be developed that would have received approval in any
meaningful fashion from the creditors.

Application by the Dondeb group of companies for an Initial Order under the Companies' Creditors
Arrangement Act. The applicants sought the protection of the CCAA to facilitate an ordetly
liquidation of the assets and property of various companies to enable the remaining equity after sale
and expenses to accrue to the benefit of the Dondeb group. The applicants submitted an enterprise
approach was appropriate because there were common expenses across some of the companies,
common security across others and any order in liquidation would prevent the incurrence of added
costs. The applicants proposed a Debtor in Possession financing and administrative charge to secure
the fees of professionals and expenses associated with CCAA administration. The application was
vigorously opposed by numerous secured creditors that had mortgage or other security on property
beneficially owned by one or more of the companies in the Dondeb group. Those creditors had lost
confidence in the Dondeb family owners and the Dondeb group. They asserted that in many
instances the properties over which security was held was sufficiently discrete with specific
remedies including sale being more appropriate than the approach proposed by the applicants.
Attempts to reach an alternative solution during the course of the hearing were unsuccessful.

HELD: Application dismissed. The Court was not satisfied that a successful plan could be
developed that would have received approval in any meaningful fashion from the creditors. It was
unlikely that the creditors would have perceived any plan as being more advantageous that their
existing remedies. The use of the CCAA for the purpose of liquidation had to be used with caution
when liquidation was the end goal, particularly when there were alternatives such as an overall less
costly receivership that could accomplish the same overall goal. A global receivership order was
issued.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, s. 11.02
Counsel:

David P. Preger, Lisa S. Corne, Michael Weinczok, for the Applicants.
Jeffrey J. Simpson, A. Ronson, for Pace Savings & Credit Union Limited.
Gary Sugar, for David Sugar, et al.

D.R. Rothwell, for RMG Mortgage/MCAP Financial Corporation.

Harry Fogul, for Regional Financial.

Robin Dodokin, for Empire Life Insurance Co.
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Beverly Jusko, M.R. Kestenberg, for TD Bank Canada Trust.
Roger Jaipargas, for Faithlife Financial.

R.B. Bissell, for Vector Financial Services Limited.

Jeffrey Larry, for First Source Mortgage Corporation.
Douglas Langley, for Virgin Venture Capital Corporation.
David Mende, for Addenda Capital Inc.

J. Dietrich, W. Rabinovitch, for A. Farber & Partners Inc.

M. Church, for SEIU (Union).

REASONS FOR DECISION

1 C.L. CAMPBELL J.:-- The applicants seeking an Initial Order under the Companies Creditors
Arrangement Act are a group of companies owned and controlled by or through the main holding
company Dondeb Inc. The proposed relief would include a stay of proceedings in respect of the
various companies which own and or operate businesses and real property in Ontario.

2 The application is vigorously opposed by numerous secured creditors which have mortgage or
other security on property beneficially owned by one or more of the companies in the Dondeb
llgrOupll.

3 The applicants seek the protection of the CCAA4 to enable an orderly liquidation of the assets
and property of the various companies to enable what is asserted to be the remaining equity after
sale and expenses to accrue to the benefit of the Dondeb Group.

4 Tt is urged that the flexible mechanism of the CCAA is appropriate as there are common
expenses across some of the companies', common security across others and that any order in
liquidation would prevent the incurrence of added cost should individual properties and companies
placed in liquidation with the loss of remaining equity.

5 The applications propose a Debtor in Possession (DIP) financing and administrative charge to
secure the fees of professionals and expenses associated with CCAA4 administration. The application
is opposed by approximately 75% in value of the secured creditors.

6 The basis of the opposition can be summarized as follows:
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i) That in many instances the properties over which security is held is
sufficiently discrete with specific remedies including sale being more
appropriate than the "enterprise" approach posed by the applicants.

if) ~ That the proposed DIP/financial and administration changes are an
unwatrranted burden to the equity of specific properties are evidence of the
inappropriate application of the CCAA.

ili)  That in the circumstances individual receivership orders for many of the
propetties is a more appropriate remedy where the creditors and not the
debtor would have control of the process.

iv)  That the creditors have lost confidence in the Dondeb family owners of the
Dondeb group for a variety of reasons including for breach of promise and
representation.

v)  That it is now evident that the applicants will be unable to propose a
realistic plan that is capable of being accepted by creditors given a
difference in position with respect to value of various properties.

7 Those who support the applicants in the main wish to see those businesses that are operating on
some of the properties such as in one instance, a school, and others like retirement homes continue
in a way that may not be possible in a bankruptcy.

8 During the course of the submissions on the first return date an alternative was proposed by a
number of secured creditors, namely a joint or consolidated receivership of the various entities to

maximizing creditor control of the process and ensure that costs of administration be allocated to

each individual property and company.

9 The application was adjourned to be returnable October 15, 2012 to allow both the applicants
and the opposing creditors to consider their positions hopefully achieve some compromise. In the
meantime 4 notices of intention under the BIA were stayed.

10  The return of the application on October 15, 2012 did produce some modification of position
on both sides but not sufficient to permit a CCAA order to be agreed to.

11 The applicants revised the proposed form of Initial Order to allow for segregation of accounts
on the individual properties an entitlement.

12 The rationale of the applicants for the original Initial Order sought was that if liquidated or
otherwise operated in an orderly way by the debtor and a "super" monitor, greater value could be
achieved than the secured debt owing in respect to at least a number of the properties which could
be available (a) to other creditors in respect of which guarantees or multiple property security could
enhance recovery and or (b) the equity holders.

13 The second major reason advanced by a significant number of creditors appearing through
counsel was that they no longer had any confidence in Mr. Dandy, the principal of Dondeb Inc.
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Significant examples of alleged misleading supported the positions taken.

14 I accept the general propositions of law advanced on behalf of the applicants that pursuant to
5.11.02 of the CCAA the court has wide discretion "on any terms it may impose" to make an Initial
Order provided the stay does not exceed 30 days [see Nortel Networks Corporation (Re), [2009]
0.J. No. 3169, 2009 CanLII 39492 (ON SC), 2009 CanLlII 39492 (ONSC) at para 35 and Lehndorff
General Partners Ltd. (Re) reflex, (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. Commercial) CF 33.

15 The more recent decision of the Supreme Court of Canada in Century Services Inc. v. Canada
(Attorney General), 2010 SCC 60 at para. 15 confirms the breadth and flexibility of the CCAA to
not only preserve and allow for restructuring of the business as a going concern but also to permit a
sale process or orderly liquidation to achieve maximum value and achieve the highest price for the
benefit of all stakeholders. See also Timminco Limited (Re), 2012 ONSC 506 at para 49-50 (leave to
appeal denied, 2012 ONCA 552 (CanLII), 2012 ONCA 552).

16 1also accept the general proposition that given the flexibility inherent in the CCA4 process
and the discretion available that that an Initial Order may be made in the situation of "enterprise"
insolvency where as a result of a liquidation crisis not all of the individual entities comprising the
"enterprise” may be themselves insolvent but a number are and to propose of the restructuring is to
restore financial health or maximize benefit to all stakeholders by permitting further financing. Such
process can include liquidation. See First Leaside Wealth Management (Re), 2012 ONSC 1299, and
also Edgeworth Properties Inc. (Re) CV-11-9409-CL [Commercial List].

17 1also accept that while each situation must be looked at on its individual facts the court should
not easily conclude that a plan is likely to fail. See Azure Dynamics Corp. (Re) 2012 BCSC 781 at
paras 7-10.

18 In Cliffs Over Maple Bay Investments, Ltd. v. Fisgard Capital Corp., [2008] B.C.J. No. 1587,
2008 CarswellBC 1758 (B.C.C.A.), the British Columbia Court of Appeal overturned the decision
of the chambers' judge extending a stay of proceedings and authorizing DIP financing under the
CCAA in the case of a debtor company in the business of land development because:

Although the CCAA can apply to companies whose sole business is a single land
development as long as the requirements set out in the CCA4 are met, it may be
that, in view of the nature of its business and financing arrangements, such
companies would have difficulty proposing an arrangement or compromise that
was more advantageous than the remedies available to its creditors. The priorities
of the security against the land development are often straightforward, and there
may be little incentive for the creditors having senior priority to agree to an
arrangement or compromise that involves money being paid to more junior
creditors before the senior creditors are paid in full. If the developer is insolvent
and not able to complete the development without further funding, the secured
creditors may feel that they will be in a better position by exerting their remedies
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rather than by letting the developer remain in control of the failed development
while attempting to rescue it by means of obtaining refinancing, capital injection
by a new partner or DIP financing.

19  Similarly, in Octagon Properties Group Ltd., [2009] A.J. No. 936, 2009 CarswellAlta 1325
(Q.B.), paragraph 17, Kent, J. made the following comments:

This is not a case where it is appropriate to grant relief under the CCAA. First, I
accept the position of the majority of first mortgagees who say that it is highly
unlikely that any compromise or arrangement proposed by Octagon would be
acceptable to them. That position makes sense given the fact that if they are
permitted to proceed with foreclosure procedures and taking into account the
current estimates of value, for most mortgagees on most of their properties they
will emerge reasonably unscathed. There is no incentive for them to agree to a
compromise. On the other hand if I granted CCAA relief, it would be these same
mortgagees who would be paying the cost to permit Octagon to buy some time.
Second, there is no othet reason for CCAA relief such as the existence of a large
number of employees or significant unsecured debt in relation to the secured
debt. I balance those reasons against the fact that even if the first mortgagees
commence or continue in their foreclosure proceedings that process is also
supervised by the court and to the extent that Octagon has reasonable arguments
to obtain relief under the foreclosure process, it will likely obtain that relief.

20 A similar result occurred in Shire International Real Estate Investments Ltd., [2010] A.J. No.
143, 2010 CarswellAlta 234, even after an initial order had been granted.

21 In Edgeworth, dealing with the specifics of that case I noted:

Were it not for the numerous individual investors (UDIs, MICs) and others who
claim to have any interest in various of the lands as opposed to being general
creditors of the Edgeworth companies, I doubt I could have been persuaded to
grant the Initial CCAA Order.

22 At the conclusion of oral submissions which followed on a hearing of the application which
commenced on Friday October 11, 2012 continued on October 15 with additional written material
and concluded on Wednesday October 17, 2012 again with additional written material and oral
submissions the following conclusions were reached.

(i)  The application for an Initial Order under the CCAA based on the material
filed be dismissed.

(ii)  The issue of costs incurred by the proposed Monitor Farber and of counsel
to the debtor be resetved for further consideration (if not resolved) basis on
material to be provided to counsel for the creditors and their submissions.
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(iii) The request for a more limited CCAA Initial Order which like the Original
Application is opposed by a significant body of creditors is also rejected.

(iv) A Global Receivership Order which is supported by most of the creditors
appearing to oppose the application and which has the support of Farber
which will become Receiver of those companies and properties covered by
the application will issue in a format to be approved by counsel and the
court,

23 For ease of administration the Global Receivership Order will issue in Court File No.
CV-12-9794-CL and make reference to the various companies and properties to be covered by the
Order.

24 In order to further facilitate administration the following proceedings, each being Notices of
Intention to make a proposal

Dondeb Inc. 31-1664344

Ace Sel/Storage

& Business Centre 31-1664774
1711060 Ontario Ltd. 31-1664775
2338067 Ontario Ltd. 31-1664772
King City Holdings Ltd. 31-1671612
1182689 Ontario Inc. 31-1671611
2198392 Ontario Inc. 31-1673260

hereby stayed and suspended pending further order of the court.

25 The request for an Initial Order under the CCA4 was dismissed for the simple reason that I
was not satisfied that a successful plan could be developed that would receive approval in any
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meaningful fashion from the creditors. To a large extent, Mr, Dandy is the author of his own
misfortune not just for the liquidity crisis in the first place but also for a failure to engage with
creditors as a whole at an early date.

26 In his last affidavit filed Mr. Dandy explained why certain properties were transferred into
individual corporations to allow additional financing that would permit the new creditors access to
those properties in the event of default. To a certain extent this was perceived by creditors as
"robbing Peter to pay Paul" and led to the distrust and lack of confidence the vast majority of
creditors exhibit. Had there been full and timely communication both the creditors and the court
may have concluded that a CCA4 plan could be developed.

27  Under the proposed Initial Order the fees of the proposed monitor and of counsel to the debtor
were an issue as well as leaving the debtor in possession with the cost that would entail.

28 Counsel for each of the various creditors represented urged that their client's individual
property should not be burdened with administrative expenses and professional fees not associated
with that property.

29  Counsel for the debtor advised that to the extent possible his client and the monitor would
keep individual accounts. This proposal did not appease the opposing creditors who did agree that
their clients could accept what was described as a "global" receiver and that the Farber firm would
be acceptable as long as the receiver's charge was allocated on an individual property basis. In other
words, the opposing creditors are prepared to accept the work of the professionals of the receiver
but not fund the debtor or its counsel.

30 The issue of the fees of Farber incurred to date in respect of preparation of the CCAA
application was agreed between the opposing creditors, Farber and its counsel and are not an issue.
Counsel for the debtor requested that the court consider a request for fees and costs on the part of
the debtor. In order to give an opportunity for the parties to consider the details of such request and
possible resolution the issue was deferred to a later date.

31 Following further submissions on behalf of the debtor I advised the parties that in my view the
conditions necessaty for approval of an Initial CCA4 Order were not met but that a comprehensive
Receivership Order should achieve an orderly liquidation of most of the properties and protect the
revenue from the operating properties with the hope of potential of some recovery of the debtor's
equity..

32 Counsel are to be commended for the effort and success in reaching agreement on the form of
order acceptable to the court.

33 The CCAA is a flexible instrument, which with judicial discretion, is capable of permitting
restructuring, including in appropriate situations, liquidation.
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34 Inmy view the use of the CCAA for the purpose of liquidation must be used with caution
when liquidation is the end goal, particularly when there are alternatives such as an overall less
costly receivership that can accomplish the same overall goal.

C. CAMPBELL J.

* ok ok ok ok

Schedule "A"

Dondeb Inc.

Ace Self Storage and Business Centre Inc.
1182689 Ontario Inc.

King City Holdings Inc.
1267818 Ontario Ltd.
1281515 Ontario Inc.
1711060 Ontario Ltd.
2009031 Ontario Inc,

9. 2198392 Ontario Ltd.

10. 2338067 Ontario Inc.

11.  Briarbrook Apartments Inc.
12.  Guelph Financial Corporation
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