
Court File No. CV-21-00663051-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

B E T W E E N:

KINGSETT MORTGAGE CORPORATION

Applicant

- and -

SUNRISE ACQUISITIONS (HWY 7) INC.

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, 
R.S.O. 1990, c. C.43, AS AMENDED

FACTUM OF THE APPLICANT
(APPLICATION RETURNABLE JUNE 9, 2021)

June 3, 2021 Cassels Brock & Blackwell LLP
2100 Scotia Plaza
40 King Street West
Toronto, ON  M5H 3C2

Ryan Jacobs LSO #: 59510J
Tel: 416.860.6465
Fax: 416.640.3189
rjacobs@cassels.com

Joseph Bellissimo LSO #: 46555R
Tel: 416.860.6572
Fax: 416.642.7150
jbellissimo@cassels.com

Ben Goodis LSO #: 70303H
Tel: 416.869.5312
Fax: 416.640.3199
bgoodis@cassels.com

Lawyers for the Applicant

TO THE SERVICE LIST 



Court File No. CV-21-00663051-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

B E T W E E N:

KINGSETT MORTGAGE CORPORATION

Applicant

- and -

SUNRISE ACQUISITIONS (HWY 7) INC.

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, 
R.S.O. 1990, c. C.43, AS AMENDED

SERVICE LIST

(Current to May 28, 2021)

TO: Cassels Brock & Blackwell LLP
2100 Scotia Plaza
40 King Street West
Toronto, ON  M5H 3C2

Ryan Jacobs 
Tel: 416.860.6465
Fax: 416.640.3189
rjacobs@cassels.com

Joseph Bellissimo 
Tel: 416.860.6572
Fax: 416.642.7150
jbellissimo@cassels.com

Ben Goodis 
Tel: 416.869.5312
Fax: 416-640-3199
bgoodis@cassels.com

Counsel for the Applicant



- 2 -

AND TO: SUNRISE ACQUISITIONS (HWY 7) INC.
50 West Wilmot Street
Suite 100
Richmond Hill, ON  L4B 1M5

shussain@sunrisehomes.ca
mkodwavi@sunrisehomes.ca

Respondent

AND TO: KSV RESTRUCTURING INC.
150 King Street West 
Suite 2308
Toronto, ON  M5H 1J9

Noah Goldstein
Tel: 416.932.6207
ngoldstein@ksvadvisory.com

Emily Klein
Tel: 416.932.6259
eklein@ksvadvisory.com

Proposed Receiver

AND TO: BENNETT JONES LLP
100 King Street West
Suite 3400
Toronto, ON  M5X 1A4

Sean H. Zweig
Tel: 416.777.6254
zweigs@bennettjones.com

Aiden C.R. Nelms
Tel: 416.777.4642
nelmsa@bennettjones.com

Counsel to the Proposed Receiver

AND TO: FAAN MORTGAGE ADMINISTRATORS INC.
920-20 Adelaide Street East
Toronto, ON  M5C 2T6

Naveed Manzoor
Tel: 416.258.6145
naveed@faanadvisors.com

Daniel Sobel
Tel: 647.272.8383
daniel@faanadvisors.com

mailto:shussain@sunrisehomes.ca
mailto:mkodwavi@sunrisehomes.ca
mailto:ngoldstein@ksvadvisory.com
mailto:eklein@ksvadvisory.com
mailto:zweigs@bennettjones.com
mailto:nelmsa@bennettjones.com
mailto:naveed@faanadvisors.com
mailto:daniel@faanadvisors.com


- 3 -

Court-appointed Trustee of the 2nd Mortgagee, Sorrenti Law Professional 
Corporation

AND TO: OSLER HOSKIN & HARCOURT LLP
100 King Street West
1 First Canadian Place
Suite 6200, P.O. Box 50
Toronto, ON  M5X 1B8

Jeremy Dacks
Tel: 416.862.4923
jdacks@osler.com

Michael De Lellis
Tel: 416.862.5997
mdelellis@osler.com

Counsel to FAAN Mortgage Administrators Inc.

AND TO: OLYMPIA TRUST COMPANY
125 9th Avenue SE, Suite 2200
Calgary, Alberta
T2G 0P6

AND TO: REHANNA AMEERULLAH AND MANSI KUMARI
c/o 6 Dalewood Drive 
Richmond Hill, ON   L5B 3C3

AND TO: SAJJAD HUSSAIN
shussain@sunrisehomes.ca

AND TO: MUZAMMIL KODWAVI
mkodwavi@sunrisehomes.ca

AND TO: NORMAN WINTER
21 Dundas Sq
11th Floor 
Toronto, ON M5B 1B7

nw@nwinlaw.com

AND TO: DIRECTOR OF PLANNING AND URBAN DESIGN FOR THE CORPORATION 
OF THE CITY OF MARKHAM
Planning and Urban Design Department
101 Town Centre Boulevard
(Thornhill entrance)
Markham, ON L3R 9W3

mailto:jdacks@osler.com
mailto:mdelellis@osler.com
mailto:shussain@sunrisehomes.ca
mailto:mkodwavi@sunrisehomes.ca
mailto:nw@nwinlaw.com


- 4 -

Tel: 905.475.4861
Fax: 905.479.7768
dsc@markham.ca

mailto:dsc@markham.ca


Court File No. CV-21-00663051-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

B E T W E E N:

KINGSETT MORTGAGE CORPORATION

Applicant

- and -

SUNRISE ACQUISITIONS (HWY 7) INC.

Respondent

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY ACT,
R.S.C. 1985, c. B-3, AS AMENDED, AND SECTION 101 OF THE COURTS OF JUSTICE ACT, 
R.S.O. 1990, c. C.43, AS AMENDED

FACTUM OF THE APPLICANT
(APPLICATION RETURNABLE JUNE 9, 2021)

PART I - INTRODUCTION

1. KingSett Mortgage Corporation (“KingSett”) seeks an order (the “Receivership Order”) 

appointing KSV Restructuring Inc. (“KSV”) as receiver and manager (the “Receiver”) pursuant to 

section 243(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”) 

and section 101 of the Courts of Justice Act, R.S.O. 1990, c. C. 43 (the “CJA”) over all of the 

assets, undertakings and properties of Sunrise Acquisitions (Hwy 7) Inc. (“Sunrise”) and the 

proceeds therefrom (the “Property”), including, without limitation, certain real property owned by 

Sunrise in Markham, Ontario (the “Real Property”).

2. The Real Property primarily comprises five remaining townhome units developed and built 

by Sunrise as part of its “Unionvillas” development project located in Markham, Ontario. Since 
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2015, KingSett has provided senior secured financing to Sunrise to enable the development of 

the Unionvillas project, which comprises 52 built townhomes, the vast majority of which have been 

sold and transferred to purchasers. The five remaining townhome units (the “Remaining Units”) 

are subject to sale agreements that do not meet the net minimum purchase price thresholds under 

KingSett’s loan terms due to the deposits and raise significant issues and concerns.

Affidavit of Daniel Pollack sworn May 28, 2021 (“Pollack Affidavit”), Tab 2 to the Application Record of 
KingSett Mortgage Corporation dated May 28, 2021 (“Application Record”), at paras 3-4

3. In particular, four of these five sale agreements are between Sunrise and related parties 

(including three that are between Sunrise and the spouse of one of Sunrise’s principals) and 

contain unusually high deposits (in some cases exceeding 50% of the total purchase price) which 

have purportedly been spent by Sunrise and are no longer available.  In the circumstances, 

KingSett and Sunrise’s second-ranking mortgagee have not consented to the sales of the 

Remaining Units and are not prepared to discharge their security against those units.

Pollack Affidavit, at paras 5-6

4. On May 1, 2021, Sunrise defaulted under its loan facility with KingSett by failing to make 

a required interest payment, which default is continuing. KingSett’s security gives it the right to 

appoint a receiver upon a default by Sunrise.

Pollack Affidavit, at para 7

5. As at May 10, 2021, the amount owing by Sunrise to KingSett is $1,950,807.35, plus 

accrued and accruing interest, fees and costs (the “Indebtedness”).  Despite demand and the 

delivery of a notice of intention to enforce security pursuant to subsection 244(1) of the BIA, the 

Indebtedness remains unpaid. 

Pollack Affidavit, at paras 9, 40
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6. KingSett is seeking to appoint KSV as Receiver of the Property to thoroughly examine the 

circumstances of the sales agreements for the Remaining Units with a view to completing a sale 

of the Remaining Units, distributing the proceeds to Sunrise’s creditors and addressing any 

related outstanding issues. KingSett has lost confidence in Sunrise’s management and believes 

that it is just and convenient in the circumstances that KSV be appointed as Receiver.

Pollack Affidavit, at paras 8, 10

7. KingSett’s application is supported by the second-ranking mortgagee of Sunrise.

Supplemental Affidavit of Daniel Pollack sworn June 1, 2021 (“Supplemental Pollack Affidavit”), 
Supplemental Application Record dated June 1, 2021 (“Supplemental Application Record”)

PART II - SUMMARY OF FACTS

8. Sunrise is incorporated pursuant to the Business Corporations Act, R.S.O. 1990, c. B-16 

(the “OBCA”). 

Pollack Affidavit, at para 12

The Loan and Security

9. Pursuant to a commitment letter dated May 5, 2015, as amended from time to time (the 

“Commitment Letter”), KingSett advanced several loan facilities to Sunrise to enable the 

development of the Unionvillas project. Following several amendments to the Commitment Letter

(13 in total), at present, the Commitment Letter provides for a non-revolving demand loan facility 

in the maximum principal amount of $4,410,000 loan (the “Loan”) and bearing interest at the 

Royal Bank of Canada prime rate +6.05% (floor rate of 10%) per annum, calculated on the daily 

outstanding balance, compounded and payable monthly, not in advance, both before and after 

maturity, plus costs and expenses. The Loan matures on July 1, 2021.  
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Pollack Affidavit, at paras 16 and 19

10. The Loan is secured by, among other things, a general security agreement (the “GSA”), 

a general assignment of rents in respect of the Real Property, and a mortgage (the “Mortgage”) 

from Sunrise to KingSett, which KingSett registered as the first-ranking charge on title to the Real 

Property on June 2, 2015. KingSett has registered its interest in the personal property of Sunrise 

pursuant to the Personal Property Security Act, R.S.O. 1990, c. P-10, as amended (“PPSA”). 

Pollack Affidavit, at paras 21, 32

11. On November 3, 2016, KingSett registered a subsequent charge (the “Subsequent 

Charge”) against title to the Real Property in the principal amount of $1,648,878.75. On 

September 12, 2018, KingSett registered a notice amending the Subsequent Charge to the 

principal amount of $5,500,000.

Pollack Affidavit, at para 23

12. Pursuant to a Guarantee and Postponement of Claim dated May 15, 2015 (the 

“Guarantee”), the Loan is guaranteed by Sajjad Hussain and Muzammil Kodwavi (the 

“Guarantors”), who are the directors and officers of Sunrise. Under the terms of the Guarantee, 

the Guarantors agreed to jointly and severally guarantee payment to KingSett of all of Sunrise’s 

debts and liabilities.

Pollack Affidavit, at para 20

Other Creditors of Sunrise

13. In addition to KingSett, the other primary financing source for the Unionvillas project was 

a syndicated mortgage financing arranged by Fortress Real Developments Inc. and its affiliates 

(“Fortress”) and administered by an Ontario lawyer named Derek Sorrenti (“Sorrenti”) through 
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his law firm, Sorrenti Law Professional Corporation (“Sorrenti Law”). Through this financing 

vehicle, investors could participate in the mortgage financing with their security being held in trust 

on their behalf by Sorrenti Law.

Pollack Affidavit, at para 24

14. On August 18, 2015, Sorrenti Law registered a charge against the Real Property in the 

amount of $8,000,000, which was later amended by the registration of a notice on September 15, 

2016 to increase the principal amount of the charge to $9,873,262 and to list Sorrenti Law and 

Olympia Trust Company (“Olympia”) as chargees (the “Sorrenti Law Charge”).

Pollack Affidavit, at para 25

15. Pursuant to Subordination and Standstill Agreements dated August 14, 2015 and October 

21, 2016, respectively, and postponements registered on title to the Real Property on November 

22, 2016 and September 12, 2018, the holders of the Sorrenti Law Charge confirmed that the 

indebtedness and security held by Sorrenti Law and Olympia was postponed and subordinated 

to the senior indebtedness and security held by KingSett. 

Pollack Affidavit, at paras 27-29

16. On September 30, 2019, FAAN Mortgage Administrators Inc. (“FAAN”) was appointed by 

this Court as trustee (the “Sorrenti Trustee”) over all of the assets, undertakings and properties 

of Sorrenti and Sorrenti Law relating to their trusteeship and administration of syndicated 

mortgage loans in projects affiliated with Fortress, including any real property mortgages 

registered in the names of Sorrenti and Sorrenti Law. 

Pollack Affidavit, at para 30
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17. On September 9, 2020, a further charge in favour of Rehanna Ameerullah and Mansi 

Kumari in the principal amount of $573,750 (the “September 2020 Charge”) was registered on 

title to the real property bearing PIN 02985-0591 (LT), but not the other parcels of real property

owned by Sunrise. The registration of the September 2020 Charge constitutes a default under 

the Commitment Letter.

Pollack Affidavit, at para 31

Sunrise’s Default and Current Circumstances

18. Over the past several months, KingSett has granted Sunrise a series of extensions of the 

maturity date of the Loan, enabling Sunrise to benefit from months of relief. Pursuant to the 

thirteenth amendment to the Commitment Letter dated January 26, 2021, the maturity date was 

most recently extended to July 1, 2021.

Pollack Affidavit, at para 36

19. However, Sunrise has committed certain events of default under the Loan and KingSett’s 

security, including failing to make its required interest instalment payment on May 1, 2021. 

Pollack Affidavit, at para 37

20. On May 11, 2021, KingSett delivered a demand letter and a notice of intention to enforce 

security in accordance with subsection 244(1) of the BIA (“NITES”) to Sunrise. Further, on the 

same day, KingSett delivered a demand letter to the Guarantors demanding that the Guarantors 

repay the Sunrise Indebtedness in full by no later than May 21, 2021.

Pollack Affidavit, at paras 37-39

21. The notice period under the NITES has since expired and Sunrise has not repaid the 

Indebtedness in full or in part. 
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Pollack Affidavit, at para 40

22. With respect to the Remaining Units, Sunrise has purportedly entered into agreements of 

purchase and sale which raise significant issues and concerns. In particular:

(a) the purchase price under these agreements does not meet the minimum threshold 

for a compliant sale under the Commitment Letter, which is $930,000 per sale;

(b) four of the five agreements are with related parties, including three with the spouse 

of one of the Guarantors;

(c) the deposits were purportedly approximately $500,000 per agreement, which are 

unusually high. Some of the deposits exceeded 50% of the purchase price for the 

properties. By comparison, the deposits for the prior townhome sales were typically 

paid in multiple smaller payments totalling $120,000 in aggregate per unit; and 

(d) Sunrise has also advised KingSett that the deposits (totalling $2,575,000) have 

been depleted by Sunrise and are no longer available. 

Pollack Affidavit, at para 42

23. In these circumstances, KingSett is not prepared to consent to the proposed Remaining 

Unit sales and discharge its security against those properties. KingSett has lost faith with 

Sunrise’s management and wishes to exercise its rights under its security to appoint a receiver to 

market and sell the Property for the benefit of KingSett and Sunrise’s other creditors. 

Pollack Affidavit, at para 43

24. In its capacity as the Sorrenti Trustee, FAAN has advised KingSett that it supports 

KingSett’s application and the appointment of KSV as receiver, including because of additional 

concerns and issues with respect to Sunrise and its conduct to date that FAAN has raised. The 
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Sorrenti Trustee holds the second-ranking mortgage on the Property and it is expected that, after 

payment of the Indebtedness, there will likely be insufficient proceed to repay the indebtedness 

under the Sorrenti Law Charge.

Supplemental Pollack Affidavit, at para 3 and Exhibit “A”

Pollack Affidavit, at para 46

PART III - STATEMENT OF ISSUES, LAW & AUTHORITIES

25. The only issue on this Application is whether this Court should appoint KSV as Receiver 

over the Property. 

26. It is appropriate for the Court to appoint KSV as Receiver over the Property because:

(a) the technical requirements under the BIA and CJA have been satisfied; and

(b) it is just and convenient in the circumstances. 

The Technical Requirements Are Satisfied

27. Section 243 of the BIA grants the Court the jurisdiction and authority to appoint a receiver 

of the property of an insolvent person if it is “just or convenient to do so”. The section states as 

follows:

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may 
appoint a receiver to do any or all of the following if it considers it to be just or convenient 
to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable 
or other property of an insolvent person or bankrupt that was acquired for or used 
in relation to a business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and 
over the insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.

Restriction on appointment of receiver
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(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent 
under subsection 244(1), the court may not appoint a receiver under subsection (1) before 
the expiry of 10 days after the day on which the secured creditor sends the notice unless

(a) the insolvent person consents to an earlier enforcement under subsection 
244(2); or

(b) the court considers it appropriate to appoint a receiver before then.

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA”), at section 243

28. KingSett is a secured creditor of Sunrise with a perfected security interest pursuant to its 

real property registrations and PPSA registrations and is therefore able to bring this Application 

under section 243 of the BIA in respect of the Borrower.

Personal Property Security Act, R.S.O. 1990, c. P-10, as amended (“PPSA”), at sections 19 and 24

Pollack Affidavit, at paras 21, 22, 23, 32 and Exhibits F, H, I, J, and R

29. KingSett also has the contractual right to the appointment of a receiver under the terms of 

its Mortgage and Sunrise consents to such appointment. 

Pollack Affidavit, at para 45

30. As required under subsection 243(1.1) of the BIA, KingSett sent notices of intention to 

enforce security under subsection 244(1) of the BIA to Sunrise on May 11, 2021. The 10-day 

notice period for enforcement has since expired. Therefore, pursuant to subsection 243(1.1) of 

the BIA, the Court may appoint KSV as Receiver at this time. 

BIA, at subsections 243(1.1) and 244(1) and (2)

Pollack Affidavit, at paras 38, 40

31. Subsection 243(5) of the BIA specifies that an application under subsection 243(1) of the 

BIA is to be filed in a court having jurisdiction in the judicial district of the “locality of the debtor”, 

which is defined in section 2 of the BIA as follows:

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/
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2. In this Act,

locality of a debtor means the principal place

(a) where the debtor has carried on business during the year immediately 
preceding the date of the initial bankruptcy event,

(b) where the debtor has resided during the year immediately preceding the date 
of the initial bankruptcy event, or

(c) in cases not coming within paragraph (a) or (b), where the greater portion of 
the property of the debtor is situated; (localité)

BIA, at section 2, subsection 243(5)

32. Sunrise incorporated under the Business Corporations Act (Ontario), R.S.O. 1990, c. B. 

16 and has its registered head office in Ontario. Sunrise’s owned Real Property is located in 

Markham, Ontario. 

Pollack Affidavit, at paras 2 and 12 

33. The locality of Sunrise is Ontario, and, therefore, this Application is properly brought before 

the Ontario Superior Court of Justice (Commercial List). 

34. KSV is qualified to act as Receiver in accordance with subsection 243(4) of the BIA and 

has provided its consent to act as Receiver of the Property. 

BIA, at subsection 243(4)

Pollack Affidavit, at para 50 and at Exhibit V

Appointing KSV as Receiver is Just and Convenient

35. Subsection 243(1) of the BIA provides that on application by a secured creditor, a court 

may appoint a receiver where it is “just or convenient.” Similarly, section 101 of the CJA permits 

the appointment of a receiver where it is “just or convenient”.

BIA, at subsection 243(1)

Courts of Justice Act, R.S.O. 1990, c C-43, as amended, at section 101
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36. To determine whether it is “just or convenient” to appoint a receiver, this Court has stated 

that the Court “must have regard to all of the circumstances but in particular to the nature of the 

property and the rights and interest of all parties in relation thereto”, which includes the rights of 

the secured creditor under its security. 

Bank of Nova Scotia v Freure Village on Clair Creek (1996), 40 CBR (3d) 274 (Ont SCJ) [Freure 
Village], at para 10

37. It is not essential that a secured party moving for the appointment of a receiver establish 

that it will suffer irreparable harm if a receiver is not appointed.

Freure Village, at para 10

38. Where the rights of the secured creditor under the security instrument include the right to 

seek the appointment of a receiver, the burden on the applicant seeking the appointment is 

relaxed. As stated by Morawetz J, as he then was, in Elleway Acquisitions Ltd. v Cruise 

Professionals Ltd.,

…while the appointment of a receiver is generally regarded as an extraordinary equitable 
remedy, courts do not regard the nature of the remedy as extraordinary or equitable where 
the relevant security document permits the appointment of a receiver. This is because the 
applicant is merely seeking to enforce a term of an agreement that was assented to by 
both parties. [emphasis added]

Elleway Acquisitions Ltd. v Cruise Professionals Ltd., 2013 ONSC 6866 [Elleway], at para 27
  

Freure Village, at para 12

Meridian v Okje Cho & Family Enterprise Ltd., 2021 ONSC 3755, at para 21

39. Where a creditor is entitled under its agreement with the debtor to seek the appointment 

of a receiver, a court will consider in its discretion whether, on an examination of the surrounding 

circumstances, it is in the interests of all concerned to have the receiver appointed by the court. 

The Court should consider the following facts:

(a) the potential costs of the receiver;

(b) the relationship between the debtor and the creditors;

https://www.canlii.org/en/on/onsc/doc/1996/1996canlii8258/1996canlii8258.html?autocompleteStr=bank%20of%20nova%20scotia%20v%20fr&autocompletePos=1
https://canlii.ca/t/1wbtz
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc6866/2013onsc6866.html?autocompleteStr=elleway&autocompletePos=1
https://canlii.ca/t/1wbtz
https://canlii.ca/t/jg2wr
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(c) the likelihood of preserving and maximizing the return on the subject property; and

(d) the best way of facilitating the work and duties of the receiver. 

Elleway, at para 28

Freure Village, at para 12

40. This Court has held that there must be a good reason to deny a secured creditor’s request 

to appoint a receiver where a secured party has lost faith in the debtor’s management and the 

receivership applicant has the contractual right to appoint a receiver. Here, no such reason exists. 

Romspen Investment Corporation v Atlas Healthcare (Richmond Hill) Ltd., et al, 2018 ONSC 7382, at 

para 100 (See Schedule “C” of this Factum for a copy of this decision)

41. In the present case, having regard to all of the circumstances, it is both just and convenient 

for this Court to appoint the Receiver over the Property for the following reasons:

(a) As at May 10, 2021, Sunrise was indebted to KingSett in the amount of 

$1,950,807.35 (which amount continues to accrue) and, after demand for 

repayment and the expiry of applicable notice periods, Sunrise is unable or 

unwilling to satisfy its financial obligations to KingSett. 

Pollack Affidavit, at paras 40, 41

(b) Sunrise is in default and the Mortgage contemplates the appointment of a receiver 

in the event the Mortgage is in default.

Elleway, at para 27

Pollack Affidavit, at para 31, 37 and 45

(c) KingSett has lost confidence in Sunrise’s management due to the circumstances 

regarding its proposed non-arm’s length sales of the Remaining Units.

https://canlii.ca/t/g22q3
https://canlii.ca/t/1wbtz
https://canlii.ca/t/g22q3
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Pollack Affidavit, at para 42 

(d) The appointment of a receiver is the most effective and appropriate manner to 

address the Remaining Units and all related issues, including the ultimate sale of 

the Remaining Units and the distribution of proceeds to creditors.

Pollack Affidavit, at para 46

(e) FAAN, in its capacity as the Sorrenti Trustee, supports the appointment of KSV as 

the Receiver and has advised KingSett that in, its view, “the application made by 

KingSett for the appointment of a receiver is in the best interest of all stakeholders, 

as such a appointment will bring transparency through the receiver taking 

possession of the financial records of [Sunrise] and will maximize value with 

respect to the disposition of the Remaining Units.”

Supplemental Pollack Affidavit, at Exhibit “A”

42. There is no good reason to deny the request to appoint a receiver by KingSett, a secured 

creditor with a contractual right to a receiver. The appointment of KSV as Receiver is just and 

convenient in the circumstances given the sizeable debt owing to KingSett, Sunrise’s defaults, 

and its questionable conduct with respect to the Remaining Units. 

The Receiver’s Borrowings & Priority Charges

43. Pursuant to subsection 243(6) of the BIA, if the Receiver is appointed pursuant to 

subsection 243(1) of the BIA, the Court may make an order respecting the payment of fees and 

disbursements of the Receiver, including one that gives the Receiver a charge, ranking ahead of 

any secured creditors, over all or part of the Property, but only if the Court is satisfied that the 

secured creditors who would be materially affected by the order were given reasonable notice 

and an opportunity to make representations. Specifically, subsection 243(6) of the BIA states:
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(6) If a receiver is appointed under subsection (1), the court may make any order respecting 
the payment of fees and disbursements of the receiver that it considers proper, including 
one that gives the receiver a charge, ranking ahead of any or all of the secured creditors, 
over all or part of the property of the insolvent person or bankrupt in respect of the receiver’s 
claim for fees or disbursements, but the court may not make the order unless it is satisfied 
that the secured creditors who would be materially affected by the order were given 
reasonable notice and an opportunity to make representations.

BIA, at subsection 243(6)

44. The proposed Receivership Order provides for a “Receiver’s Charge” to secure the 

reasonable fees and disbursements of the Receiver and its counsel, in each case at their standard 

rates and charges, and a “Receiver’s Borrowings Charge” (together, with the Receiver’s Charge, 

the “Charges”) to secure monies borrowed by the Receiver from time to time for the purpose of 

funding the exercise of the powers and duties conferred upon the Receiver by the Receivership 

Order up to a maximum amount of $200,000 without further order of the Court. 

Draft Receivership Order, Tab 3 to the Application Record (“Draft Receivership Order”), at paras 17 and 
20

45. The proposed Receiver’s Borrowings Charge, if granted, will rank in priority to all security 

interests, trusts, liens, charges and encumbrances, statutory or otherwise, in favour of any person, 

but subordinate in priority to the Receiver’s Charge and the charges set out in sections 14.06(7), 

81.4(4), and 81.6(2) of the BIA.

Draft Receivership Order, at para 20

46. A Receiver’s Borrowings Charge is required in the present matter because there are no 

readily available funds that can be used to pay the expenses of the receivership in the short term. 

If such a charge is granted, it will allow the Receiver to obtain payment of its fees and also to 

make necessary expenditures to realize upon the Property.

47. The granting of priority administrative and borrowing charges on a debtor’s property is 

common in receivership proceedings. In CCM Master Qualified Fund Ltd. v blutip Power 

Technologies Ltd., D.M. Brown J highlighted that priority for such charges should be set out with 
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certainty at the commencement of a receivership proceeding. In that case, as reasonable notice 

of the application for priority was provided and no affected person appeared to oppose the relief, 

the Court granted the priority sought. 

CCM Master Qualified Fund Ltd. v blutip Power Technologies Ltd., 2012 ONSC 1750, at paras 18-
23, 

48. KingSett is the first-priority secured creditor of the Property. Notice of the application for 

the Receivership Order, which includes KingSett’s request for the approval of the Charges, has 

been provided to the affected parties, including the other mortgagees with registrations on title to 

the Real Property. Therefore, KingSett requests that the Court grant the Charges and that such 

Charges rank in the order of priority as set out above and at paragraphs 17 and 20 of the proposed 

Receivership Order.

Pollack Affidavit, at paras 21 and 31

Affidavit of Service of Benjamin Goodis sworn May 28, 2021

Affidavit of Service of Norman Ng sworn May 28, 2021

PART IV - ORDER REQUESTED

49. For the reasons stated herein, it is just and convenient to appoint KSV as Receiver of the 

Property in the circumstances. KingSett seeks an order in the form attached as Tab 3 of the 

Application Record. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 3rd day of June, 2021.

Ryan Jacobs/ Joseph Bellissimo / Ben Goodis  

https://www.canlii.org/en/on/onsc/doc/2012/2012onsc1750/2012onsc1750.html?autocompleteStr=2012%20ONSC%201750&autocompletePos=1
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SCHEDULE “B”

TEXT OF STATUTES, REGULATIONS & BY - LAWS

Bankruptcy and Insolvency Act, R.S.C. 1985, c B-3

Definitions

2 In this Act,

locality of a debtor means the principal place

(a) where the debtor has carried on business during the year immediately preceding the date 
of the initial bankruptcy event,

(b) where the debtor has resided during the year immediately preceding the date of the initial 
bankruptcy event, or

(c) in cases not coming within paragraph (a) or (b), where the greater portion of the property 
of the debtor is situated; (localité)

Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a 
receiver to do any or all of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or 
other property of an insolvent person or bankrupt that was acquired for or used in 
relation to a business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and 
over the insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.

Restriction on appointment of receiver

(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent 
under subsection 244(1), the court may not appoint a receiver under subsection (1) before the 
expiry of 10 days after the day on which the secured creditor sends the notice unless

(a) the insolvent person consents to an earlier enforcement under subsection 
244(2); or

(b) the court considers it appropriate to appoint a receiver before then.

Trustee to be appointed

(4) Only a trustee may be appointed under subsection (1) or under an agreement or order 
referred to in paragraph (2)(b).

Place of filing

(5) The application is to be filed in a court having jurisdiction in the judicial district of the locality of 
the debtor.

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/
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Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the court may make any order respecting the 
payment of fees and disbursements of the receiver that it considers proper, including one that 
gives the receiver a charge, ranking ahead of any or all of the secured creditors, over all or part of 
the property of the insolvent person or bankrupt in respect of the receiver’s claim for fees or 
disbursements, but the court may not make the order unless it is satisfied that the secured 
creditors who would be materially affected by the order were given reasonable notice and an 
opportunity to make representations.

Advance notice

244 (1) A secured creditor who intends to enforce a security on all or substantially all of

(a) the inventory,

(b) the accounts receivable, or

(c) the other property

of an insolvent person that was acquired for, or is used in relation to, a business carried on by the 
insolvent person shall send to that insolvent person, in the prescribed form and manner, a notice 
of that intention.

Period of notice

(2) Where a notice is required to be sent under subsection (1), the secured creditor shall not 
enforce the security in respect of which the notice is required until the expiry of ten days after 
sending that notice, unless the insolvent person consents to an earlier enforcement of the 
security.

Courts of Justice Act, R.S.O. 1990, c C.43

Injunctions and receivers

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be granted or 
a receiver or receiver and manager may be appointed by an interlocutory order, where it appears to a 
judge of the court to be just or convenient to do so. R.S.O. 1990, c. C.43, s. 101 (1); 1994, c. 12, s. 40; 
1996, c. 25, s. 9 (17).

Terms

(2) An order under subsection (1) may include such terms as are considered just. R.S.O. 1990, c. C.43, 
s. 101 (2).

Personal Property Security Act, R.S.O. 1990, c P.10

Perfection

19 A security interest is perfected when,

(a) it has attached; and
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(b) all steps required for perfection under any provision of this Act have been completed,

regardless of the order of occurrence. R.S.O. 1990, c. P.10, s. 19.

Perfection by registration

23 Registration perfects a security interest in any type of collateral. R.S.O. 1990, c. P.10, s. 23.



SCHEDULE “C”

Copy of Romspen Investment Corporation v Atlas Healthcare (Richmond Hill) Ltd., et al,
2018 ONSC 7382.

See attached. 







































bgoodis
Line











KINGSETT MORTGAGE CORPORATION and SUNRISE ACQUISITIONS (HWY 7) INC.
Applicant Respondent

Court File No. CV-21-00663051-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

PROCEEDING COMMENCED AT
TORONTO

FACTUM OF THE APPLICANT
(APPLICATION RETURNABLE JUNE 9, 2021)

Cassels Brock & Blackwell LLP
2100 Scotia Plaza
40 King Street West
Toronto, ON  M5H 3C2

Ryan Jacobs LSO #: 59510J
Tel: 416.860.6465
Fax: 416.640.3189
rjacobs@cassels.com

Joseph Bellissimo LSO #: 46555R
Tel: 416.860.6572
Fax: 416.642.7150
jbellissimo@cassels.com

Ben Goodis LSO #: 70303H
Tel: 416.869.5312
Fax: 416.640.3199
bgoodis@cassels.com

Lawyers for the Applicant

LEGAL*53070459.5




