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5. Sotos takes the position that the Holdback Amount, which represents 20% of the 
deposits paid by Pre-Sale Purchasers on NAO II Project, is in respect of common 
elements on the contemplated development and is therefore subject to a statutory 
trust in favor of the Pre-Sale Purchasers pursuant to sections 81 and 138(4) of the 
Condominium Act, 1998, S.O. 1998, C. 19 (the “Condominium Act”).     

6. The Receiver disagrees with the positions taken by Sotos.  Additionally, for the 
reasons set out below, the Receiver is of the view that the NAO II Pre-Sale Purchasers 
will be able to recover all but approximately $37,161.95 of their deposits from Tarion 
under its deposit insurance coverage.      

7. The relief sought by the Receiver to distribute the Holdback Amount was adjourned 
to March 5, 2024.  This Supplemental Report is filed in the context of that motion.   

1.1 Purposes of this Supplemental Report 

1. The purposes of this Supplemental Report are to: 

a) provide a summary of the correspondence between the Receiver’s counsel, 
Paliare, and Sotos since the February 15th Motion; 

b) provide the Court with information concerning the deposit insurance coverage 
provided by Tarion in respect of the Pre-Sale Purchaser deposits and illustrate 
for the Court that the cumulative uninsured deposit coverage for NAO II Pre-
Sale Purchasers is $37,161.95, as referenced above; and 

c) recommend that the Court dismiss the Proposed Class Action Motion (as 
defined below) with costs to the Receiver, or alternatively dismiss the motion 
subject to a maximum holdback of $37,161.95, net of costs to be awarded to 
the Receiver. 

2.0 Proposed Class Action  

1. The Receiver’s communications and correspondence with Sotos prior to the February 
15th Motion are summarized in Section 5 of the Seventh Report and are not repeated 
herein. 

2. The Receiver notes that the relief sought in the Proposed Class Action includes the 
imposition of the same trusts and/or charges in respect of Homebuyer Deposits that 
were sought in the Tarion Motion, plus a trust claim under the Condominium Act that 
was not sought in the Tarion Motion (the “Condominium Act Claim”).  As noted in the 
Seventh Report, the Court dismissed the Tarion Motion. 

3. The Condominium Act Claim alleges, among other things, that a portion of the 
purchase price for the freehold units related to common elements in a condominium 
and, as such, ought to have been held in trust under the Condominium Act. 

4. On February 8, 2024, the Receiver filed its motion materials in respect of the February 
15th Motion.  On February 9, 2024, Sotos provided the Receiver with a notice of cross-
motion.  On February 14, 2024, Sotos filed a cross-motion and factum with the Court 
(the “Proposed Class Action Motion”).  A copy of the notice of cross-motion is available 
on the Receiver’s website here.  

https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/stateview-homes/receivership-proceedings/atrium-mortgage-corporation-and-dorr-capital-corporation-vs.-stateview-homes-(nao-towns-ii)-inc.-et-al/motion-materials/motion-record-of-the-moving-party-dated-february-9-2024.pdf?sfvrsn=2820b41_3
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