Court File No. CV-16-11567-00CL

ONTARIO
SUPERIOR COTIRT QF JUSTICE
(COMMERCTAT, T.IST)

EETWEEMN:

THE SUPERINTENDENT OF TINANCIAL SERVICTS
Applicant
-and -

TEXTBOOIK STUDENT SUITES (525 PRINCESS STREET) TRUSTEF.
CORFORATION, TEXTBOOK STUDENT SUITES (355 PRINCESS STREET)
TRUSTEE CORPORATION, TEXTBOOK STUDENT SUTTES (ROSS PARK)

TRUSTELE CORPORATION, 2223947 ONTARIO LIMITED, MC TRUSTEE
(KITCHENER) LTD., SCOLLARD TRUSTEE CORPORATION, TEXTBCQOK
STUDENT SUITES (774 BRONSON AVENUE) TRUSTEE CORPORATION, 7743718
CANADA INC,, KEELE MEDICAL TRUSTEE. CORPORATION, TEXTBGOK
STUDENT SUITES (445 PRINCESS STREET) TRUSTEE CORPORATION and
HAZELTON 4070 DIXIE ROAD TRUSTEE CORI"ORATION

Respondents
APPLICATION UNDER SECTION 37 OF THE MORTGAGE BROKERAGES, LENDERS

AND ADMINISTRATORS ACT, 2006, 8.0, 2006, ¢. 29 and SECTION 101 OF THE
COURTS OF JUSTICE ACT, R8.0. 1990 ¢. C 43

Courl File Mo, CV-17-11689-00CT.

ONTARIO
- SUPERIOR COURT OF JUSTICE
{COMMERCIAL LIST)

IN THE MATTER OF THE RECEIVERSHIP OF SCOLLARD DEVELOPMENT
CORTORATION, MEMORY CARE INVESTMENTS (KI'T'CHENER) LTD., MEMORY
CARE INVESTMENTS (OAKVILLE) LTD., 1703858 ONTARIO INC,, LEGACY LANE
INVLESTMENTS LTD., TEXTBOOK (525 PRINCESS 8STREET) INC, AND TEXTBOOK

(3533 PRINCESS STREET) INC.

AND IN THE MATTER OF A MOTION PURSUANT TO SUBSECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACYT, R.B.C. 1985, ¢. B-3, AR AMENDED, AND
SECTION 101 OF THE COURTS OF JUSTICE ACY, 5.0, 1990, ¢. C.43, AS AVMENDED



Courl File No, CV-17-582078-00CL

ONTARIOQ
RUPERTIOR COURT OF JUSTICE
(COMMERCTAL T.JIST)

BETWEEN:

KINGSETT MORTGAGIL CORPORATION
Applicant
= and -

TLXTRBOOK (445 TRINCESS STREET) INC.
Respondent

IN THE MATTER OF THE RECEIVERSHIP OF
TEXTBOOK (445 PRINCESS STREET) INC.,

AND IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THL
BANERUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, AND
SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.0. 1994, ¢, C.43, AS AMENDED

Court File No, CV-17-11822-00CTL

ONTARIO
SUPERIOR COURT OF JUSTICE,
{COMNMERCIAL LIST)
BEETWEILN:

KSV KOFMAN INC. IN ITS CAPACITY AS RECEIVER AND MANAGER
OF CERTAIN PROPERTY OF SCOLLARD DEVELOPMENT
CORPORATION, MEMORY CARE INVESTMENTS {KITCHENER)
LTD., MEMORY CARIL INVESTMENTS (OAKVILLE) LTD., 1703858
ONTARIO INC., LEGACY LANE INVESTMENTS L1D., TEXTBOOK (525
PRINCESS STRELT) INC. AND TEXTBOOK (555 PRINCESS STREET)
INC.
Plaintiff
- gt -

ABOQLIAN INVESTMENTS LTD., JOHN DAVIES TN HIS PERSONAL
CAPACITY AND IN HIS CAPACTTY AS TRUSTEL OF BOTH THE
DAVYIES ARTZONA TRUST AND THE DAVIES FAMILY TRUST, JUDITH
DAVIES IN HELR PERSONAL CAPACITY AND IN IIER CAPACITY AS
TRUSTEE OF THE DAVIES FAMILY TRUST, AND GREGORY IHARRIS
SOLELY IN H1S CAPACITY AS TRUSTEE OF THE DAVILES FAMILY
TRUST
Defendants



Court I'ile No, CV-18-606314-00CL

ONTARIO
SUPERIOR COURT OF JUSTICL
(COMMRERCIAL LIST)

BETWEEN:

GRANT THORNTON LIMITED, IN ITS CAPACIIY AS THE COURT-APPOINTED
TRUSTEE OF TEXTBOOK STUDENT SUITES (325 PRINCESS STRELT) TRUSTER
CORPORATION, TEXTROOK STUDENT SUITES (555 PRINCESS STRELLT) TRUST'EY
CORIMORATION, TFEXTBOOK STUDENT SUITES (ROSS PARK) TRUSTLE
CORI'ORATION, 2223947 ONTARIO LIMITLED, MC TRUSTER {KITCHENER) LTI,
SCOLLARD TRUSTEL CORPORATION, TEXTBOOK STUDENT SUITES (774
BRONSON AVENULE) TRUSTEE CORPORATION, 7743718 CANADA INC., KETLE
MEIMCAL TRUSTEF. CORPORATION, TEXTBOOK STUDENT SUITES (445
PRINCISS STRELET) TRUSTEE CORPORATION AND HAZRIFON 4070 DIXIL ROAD
TRUSTEE CORPFORATION, AND K8V KOFMAN INC, IN ITS CAPACITY AS THE
COURT-ATPOINTLED RECETVER AND MANAGER OF CERTAIN PROPERTY OF
SCOLLARD DEVELOPYMENT CORFPORATION, MEMORY CARE INVESTMENTS
(KITCHENER) LTD., MEMORY CARE INVESTMINTS (OAKVILLIY) L1D., 1703858
ONTARIO LTD,, LEGACY LANE INVESTMENTS LTD., TEXTROOK {315 PRINCESS
STREET) INC.,, TEXTBOOK {555 PRINCESS STREET) INC., TEXTBOOK (445
PRINCESS STREET) INC., MCMURRAY STREET INVESTMENTS INC,, TEXTBOOK
(774 BRONSON AVENUE} INC. AND TEXTBOOK ROSS PARK INC.

PPlaintifTy

~and -

AFOLIAN INVESTMENTS LTD,, JOITN DAVIES IN FIIS PERSONAL CAPACITY AND
IN HIS CAPACITY AS TRUSTEE OF BOTH THE DAVIES ARIZONA TRUST AND THE
DAVIES FAMILY TRUST, JUDITH DAVIES IN HIR PERSONAL CAPACTTY AND TN
IIER CAPACITY AS TRUSTLEE OF THE DAVIES FAMILY TRUST, GREGORY
HARRIS IN [HS PERSONAL CAPACITY AND IN HIS CAPACITY AS TRUSTLL OF
THE DAVIES FAMILY TRUST, IIARRIS + HARRIS LLP, NANCY ELLIOT, FLLIOT
LAW PROFESSIONAL- CORPORAYTON, WALTER THOMPSON, 1321805 ONTARIO
INC., BRUCE STEWART, THE TRADITIONS DLEVELOPMENT COMPANY T.TD.,
DAVID ARSENAULT, JAMES GRACE, BHAKTRAJ SINGH A.K.A. RAJ SINGH, RS
CONSULTING GROUP INC,, TIER 1 TRANSACTION ADYISORY SERVICES INC.,
JUDIE  CASSIMY, FIRST COMMONWEALTH MORTGAGE CORPORATION,
MEMORY CARE INVESTMENTS LTD., TEXTBOOK SUITES INC., TEXTEOOK
STUDENT SUITES INC, AND MICHAEL CANF,

Defendants

BOOK OF AUTHORITIES
(Motion Retuinable May 29, 2019)




May 23, 2019

3

BENNETT JONES LLT
3400 Ume Firat Canadian Place
2.0, Box 130

Toronto ON M5X 144

Sean Zweig (LSO# 573071
Plome: (416} T77-6254
Email: zZwelgsi@hbenneltjones.com

Junwthan Rell (LSO# 55457P)
Phone: {416) 777-6511
Fmaii: belljdbennetjones.com

Joseph Blinick (L80# 64325B)
Phone: (418) 777-4528
Email: blinickji@benneltjones.com

Faceimile:  (416) B63-1716

Lawyers for KSV Kofiman Inc,, solely in its capacity as
the Cowerl-Appointed Reeciver of certuin property of
Scollard Development Corporation, Memory Care
Investments {Kitchener) Lid,, Memory Care Investiments
{Oakville) Lid, 1703858 Ontario Inc. Lepacy Lane
Invesmnents Ltd,, Textbook (575 Princess Street) lnc.,
Textbook (335 Princess Sireet) Tne., and Textbook (445
Princess Street) Inc. and in its capacity as Proposed Court-
Appointed Recefver of 'Fextbook {Ross Park) Ine.,
Textbook (774 Rronson Avenuc) lne. and MeMurray
Street [nvestments Inc,, and not in its personal capaeity ox
in any other capacity

AIRD & BERLIS LLP
Brookficld Place

181 Ray Street, Suite 1800
Toronto, ON MY 2779

Steven L. Graff (LSO# 31871V}
Phone: (416) 865-7726
Email; sgraffigiairdberlis.com

Tan Aversa (LSO# SS449N)
Phone: (416) 865-3082
Lmail: javersa@airdberlis.com

Jeremy Nemers (LSO# 664100)
Phone: (416) 865-7724
Email; inemersi@airdberlis.com




TO:

Facsimile: (410} 863-1515

Lasyers Tor the Plainuff, Grant Thornton Limited, solely
in its capacity us court-appointed Trustce of Texibook
Student Snitcs (525 Princess Street) Trustee Corporation,
Textbook Student Suites (555 Princess Strect) Truslee
Corporation, Textbook Student Suites (Ross Park) Trustee
Corporation, 2223047 Ontario Limidted, MC Trustec
(Kitchener) Ltd., Scollard Trustee Corporation, Tex(houk
Sludent  Suites (774 Bronson  Avenug)  lrustes
Corporatton, 7743718 Canada [ne., Keele MWedical
Trustee Corpotation, Textbook Student Sudles (445
Princess Street) Trusiee Corporation and Hazclton 4070
Thixie Road Trustee Corporation, und not in itz personal
cepacity or in any other capacity '

THE SERVICE LISTS



SERVICE LIST

(Updated as of April 11, 2019)

THE SUPERINTIENDENT OF FINANCIAT, SERVICES

- 5160 Yonge Street
P.0. Box 85
Toronte, ON MW 615

Tel: 416-390-7179
Yo 416-590-7556

Martina Aswani
Email: Martina. Aswani@iseo, gov.onca

Lerwyers for The Superintendent of Financisl Services -

" AND TO:

GRANT THORNTON LIMITED
19" Floor, Royal Bank Plaza
South Tower, 200 Bay Street
Toronto, ON M3J 2P8

Jonathan Krieger
Tel: 416-360-5055
Email: jonathan loteger@ea.et.com

David Goldbang
Tel: 416-30%-6446
Email: david goldbandi@iea. gt.oom

Arsheel Muhit
Tel: 416-777-6103
Email: Arsheel Muhit(@ca.gt.com

Cowt-appointed Trustee




AND T

AIRD & BERLIS LLP
Brookfield Placo

Suite 1800, 181 Bay Strect
Toronto, ON A5 219

Stevep L., Graft
Tel: 416-865-7726
Email; sgratfigairdberliz.com

Ian Aviorsa
Tel; 416-6805.3082

Email: igversa@airdberia.com

i Jeremy Nemers

Tel: 416-865-7724
Email; jnemers@airdberlis.com

Lawyers for the vourl-appointed Trustee

| AND TO:

K8V KOFMAN INC.
150 King Street West
Suite 2308

Toronto, ON HALT 119

Bobby Kafman
Tel: 416-932-6228
Email, bkofman@kavadvisory.com

Noah Goldstein
Tel: 416-932-6207
Email; ngoldsteinfmkavadvisory.com

Receiver and mavager

AND TO:

BENNETT JONESLLP
3400-0One Firsl Canadisn Plave
Sujte 3400

Toronto, ON M5X 1A4

Sean Zweig
Tel: 416-777-6234
Finail: zweigs@bemnatiionss.com

Jonathan Bell




‘Email’ beltfdhennettores.com

Joseph Bliniel
Tel: 416-7T77-4828
Iimatl: blinicki@bennetljones.com:

Lawyera for the recoiver and manager

AND TO:

DAVIUS WARD PHILLIPS & VINEBERG LLFP

- Bmail: jbunting@dwpv.com

133 Wellington Stroet West
Taoronta, ON M5V 317

James Bunting
Tel: 416-367-7433

Jday Swartz
Tel: 414-863-5520
Timail: jswartz@dwpy.com

Lawyers for Tier I Transaction Advisory Sarvices Inc. and Bhakiraj Singh

AND TO:

DLA PIPER {CANADA)LLP
Suite 6000, 1 First Canadian Place
PO Box 367, 100 King Street West
Toronto, ON MSX 1E2

Idmoné Lamck
Tel: 416-365-3444
Email: edmond Jamek@dlapiper.com

Drauny Nunes
Tel: 416-365-3421
Email: danny.nanes@Edlapipercom

Lawyers for Textbook Stiedent Suites (323 Princess Street) Inc., Textbook
Student Suites (535 Princess Strootf) Ine,, Textbaok Sludent Suites (Ross
Park) Inc., Textbook Student Suites {774 Bronson Avenue) Inc., Textbook
Stodent Suites (445 Princess Sireet) Inc., Memory Care Inveshments
{Oakville) Lid.,, Memory Cars Investients {(Burlington) Ltd., Memory Care
Investroents (Kitchener) Ltd., Legacy Lane Iavestments Inc, and Scollard
Development Carporation,

AND TO:

MINDEN GROSS LLP
1435 King Street West, Suits 2200
Toronto, ON MSH 452




Kenncth 1. Kallish
Tel: 416-369-4124
Email: kallish@mindengeoss.com

Catherine Francis
Tel: 416-369-4137
Email: cfitancia@mindengross.com

Lawyers for the Respondent, 2174217 Onlatio Inc.

AND T

| BPERPARTMIZNT OF JUSTICE,

The Exchange Tower .
130 King Street Weat; Suite 3400
Toronta, O M5X 1K6

Diane Wintors
Tel: 416-973-3172
Email: dianewinters(@jnstice.ge.ca

AND TCh

HARRIS + HARRIS LLP
295 The West Mall, 6th Floor
Toranto, ON MOC 474

Gregory H. Harris
Tel: 905-629-7800
Bmatl: greghanisigtharrisandharis, com

Peler V., Mutakay
Tel: 905-629-7800
Bmail: petermatubasi@harrisandhatris.com

Amy Lok
Tel: 903-625-7800
Email: amylok@harrisandhareis.com

Lawyers for Harris + Hurris LLP

AND TO:

H_AREISUN PENSAILP
450 Talhot Street :
Lundon, ON NoA 576

Tan C. Wallace
Tel: 319-661-6729
Email: iwallace@harrisonpensa.com




Levivers for 2377358 Onilaria Limitéd and Cireek Crost Hulﬂmgﬁ Ine.

| AND TO:

GARFINKLE BIDERMAN LLP
1 Adelaide Street Hast, Suite 801
Toronts, OMN MIC2VD

Wendy Greenspoon-Soer
Teh 416-804-7615
Jimetl: wereenspoonidoarfinkle.com

» Lawyers for Vector Financial Services Linnted

ANDTH

BORDEN LADNIR GERVAIS LLP
40 King Sirest West
Torouto, ON MSH 3Y4

James Macl.ellan
Tel: 41 6-367-0392
Email: IMacLellan@blg.com

Sonny Ingram
Tel: 416-367-6387
Hmail: singramf@blg.com

Lawycrs for Trisura Guarantec Inaurance Company

—t

AND IO

CHAITONSLLP
5000 Yonge Street, 10° Floor
Toronto, ON M2IN TES

Harvey Chaiton
Tel: 416-218-1129
Email: harvey@chaitons.com,

Gicorge Bonchetrit
Tel; 416-218-1141
Email: georged@chaitons, com

| Lawyers for the Investors Cornurittes

AND TO:

DEA PFIPER CANADA LLY

1 Fitst Capadian Place

104 King Sirect West, Suite 6000
Toronto, ON M3X IEZ




Howard D, Kinpat
el 416-365-3510
Email; howard krupet@diapiper.com

: Lawyers for Lecgwood Design Build Lid.

AND TO: GOLDMAN, SLOAN, NASE & IIABER LLP
480 University Avenus, Soite 160

i loronta, ON BMS3 1V2
Paul Flancock

Tel: 416-597-7881

Email: haseock@esnh.com

Lawsyrers for Limen Group Const. Ltd,

AND TO: 'NANCY ELLYOTT, BARRISTER AND SOLICITOR
' 500 Yonge Strest, Suite 1931,
Toronto, ON M2W 7EG

Tel: 416-628-5598
Frmail: elbottlawitmEamail.com

AND TO: "OI,YMPLA TRUST COMPANY
200, 125-9 Avenue SE
Culgury, A8 T2G (P26

Jonathan Babnaik
Tel: 4013-668-8365
Emall: Taahnuik Faolymplatoes, com

Johnny Lueng
Tel: 403-668-8349
| Email; LuonpJiolympistrust.com

AND TO: VINER, KENNEDY, FREDERICK, ALLAN & TORIAS LEY
i 366 King Street East, Suite 300
Toronta, ON K7 AY3

.| Garth B. Allan
Tel: 613-542-3124
Email; gallani@vinerkennedy.com

Lawyers for Computerghare Trust Company of Canada

AND TO: __; GHD Limited




: Creditor

6 Rarkin Sireet - T 1
Waterlon, Ontarvio
NIV 1VES

il Beley
Tel: 519-884-7780 ext. 4680
Empeil: bill.delsyi@ehd com

AND TO:

MARCIANO BECKRENSTEIN LLT
7625 Keels Stregl
Concord, Ontardo L4K IY4

Shael F. Beckenstein
Tel: 905-760-8773
Ermail; sbeckenslein@mblaw.cs

Tawyers for Sargh Krane persenally und as Estate Trustze for the Fatate of |
Harry Kranc i

AND TO:

BATTISTON & ASSQUIATES
10613 Wilaon Avenue

Suite 202

Toronto, Ontarico M3K 131

Flavio Batiiston (22965F)
Tel:416-630-T151
Email: fbattistonf@battistonlaw.com !

Lawyers for lien claimant, Trimds Constietion Limited -]

AND TO:

TIER 1 TRANSACTION ADVISORY SERVICES INC.
310 Steeles Averme Hast

Suita 342

Markham, Ontario L3R 8T3

! Bhaldraj Singh
Email: majsingh@gmail.com

ANDTO:

BLANEY McMURTRY LEP
1500-2 Cueen Sreet Bast
Toronta, Ontario M5C 3G3

Stoven P, Jeffery

! Tel: 416-593-3939 | N




Email: sjeflf‘m’y@bﬁﬁe}f.cﬂm

Lawyers for Downing Street Firancial Inc,

AND 1O

! Emadl: deanis@lreakwall.com

BREAKWALL FINANCIAL CORPORATION
3200 Lakeshors Bopd
Bulingtm, Ontario LTN 144

Dennis Jewitt

ANE [O: | 2565850 ONTARIO LINMITLED

3204 Lakeshore Road
Burlington, Onimrio L7 1A4

Dennis Jewiti
Email: dennis{i@breakwal.com

AND Y : VARCON CONSTRUCTION CDRI’UIULTiGN

Yite 8. Scalisi

oo Scalisi Bmiatcrs
8800 Dufferin Street, Suite 103
Concord, Ontario LAK 0CS

Tel: 905-760-5388 x 226
Email: vito@scaiisilaw.ca

CAND TO:

: Tel: 416-863-4374

DENTONS LLF
400-77 King Street West
Tererinto, Oniaria

MIE 0Al

Kenneth Kraft

Email: kenneth kealii@denions.com
Michael Becforih

Tel: 416-367-6779

Ernuil: michael besforth@dentona.corn

Counsel fo Joln Davies, Walter Thompson, Judith Davies, Asolian
Investments Lid. and 1321805 Ontario Ine, :

AND TCq

DONMAR CONTRAPLAN INC,
38 Nelson Street,

Oakville, Ontario N



LoL 3HE

John Matas
Tol: 416-851-2367
Edl: jmntas@matasgrotp.ou

ANEYTO:

MATAS HUETON NOLDINGS INC.
109 Thomnse St

P, O, Box 62605

Oakwille, Ontario

Lael 7R4

John Matas
Tal: 416-891-9367
Ymail: jmatasi@matasproup.ca

AND TO:

LEE, ROCHE & KERR
& Domininn Street

PO, Box 290

Fracebrdige, ON PIL 1V2

W, Robert Kerr
Tel: 705-p45-22885

| Fux: 705-643-5541
Drmafl: rkerr@lrkdaw.ca

Counsel fo HLD Corperation 1.TD., a construction len claimant

AND TO:

RUBIN & CHRISTIE LL.I
219 Finch Avenne West, 2™ Floor
Toronto, O MER 102

Tel: (416) 361-0900

Fax: (4106) 3613458

Douglas Christic
:' Email: dehrislis@irabinschristic.ca

Cownsel to John Davies, Walter Thompson, Acolian Investments Ltd. and
1321805 Ontario Ine. in the action bearing Court File No, CV-19-00612437-

Q000

AN TO:

JOHN DAVIES
Ernail: johiy@texibooksuites.com

AN TO!

CHAD PATULIL
Emadl: whatsupdoo6M0@gmail.com
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| AND TO:

WALTER THOMPSON
Email: walter@@itexibooksuites.com

AN TO;

T Bowan Court
Toronto, O M2K IAS

AN TO;

17743718 CANADA INC.

285 The West Mall, 61h Flogy
Toronto, 0N WIC 474

ANDTO:

JTEXTROOK STUDENT SUIES {525 PRINCESS STRLIETY

TRUSTEE CORF'ORATION
295 The Weat Mall, 5th Tloor
Toronto, ON MIC 474

_XND TC:

TEXTBQOK STUDENT SUITES (555 PRINCESS STRERT)
TRUSTEE CORPORATION

295 The West Mall, 6th Floor

Toronto, ON MOC 474

AND TO!

FEXTBOOK STUDENT SUITES (ROSS PARK) TRUSTEE
CORPORATION

295 The West Mall, 6th Floor

Tovontao, ON MSC 474
i

AND T

TEXTEOOK STUDENT SUITES {774 BRONSON AVENLL)

TRUSTEE CORPORATION . .
295 The West Mall, gth Floor f
loronto, ON AMSC 474

ANDTO;

TEXTBOOK. STUDENT SUITES (445 PRINCESS STREET)
TRUSTEL CORPORATION .

295 The West Mall, 6th Fioor
Toronto, ON MOC 474

ANDTO!

TEXTBOOK SUITES INC,
293 The West Mall, 6ih Flear
Toronto, ON M9C 474

“AND TO:

TEXTBOOK STUDENT SUITES INC.
285 The West Mall, 6th Floor
Toronto, ON MSC 474

AND T

- FIRST COMMONWEAYLTH MORTGAGE CORFORATION

137 Castlamore Avenue




1]

Merkham, ON 1.6C 271

HAZELTOX 4070 DIXIE ROAD TRUSTEE CORPORATION
295 The Weat Mall, ath Flaor
Turonte, ON M5C 424

KEELE MEDICAY, TRUSTEE CORPORATION
295 The West Mall, 6th Floor
Toranto, ON MSC 474

[ AND TO:

TIER I MORTGAGE CORPORATION
| 604 Fow Winds Way
Misvissanga, ON L5R 3M4

DAVE BALKISSOON

| 604 Four Winds Way
Mtizsissanga, ON LR 3M4

ANDTO:

.]'[IIDE CASSIMY
337 Castleniore Avenys
! bfarkham, ONLAC 271

Frnail; cassimvi376/@rogers con

AND TO:

VINCENT ALBERT GLYDO

| 4 Magie Avenve

| Markham, Oztario L4C 0AS

AND TO:

AND TO!

ANTHONY DEGUSTOFARO
B4 Carmen Creacent
Woodbridge, Ontaric L4L 5P5

"HLD CORPORATION LT,
50 Howland Drivs, Unit 4

| Fmtsville, Ontario P1H 2P

AND TO

"MC TRUSTEE (KI'TCHENER) LTD.,
225 The West Mall, 6th Floor
Toronto, ON MOC 474

SCOLLARD TRUSTEE CORPORATION
295 The West Mall, 6th Floor
Toronte, ON M2C 424




1y

david goldbaud(@es gt.com; Avsheel Mubii@ies oo, saraff@aindberlis com;
iaversa@eirdberlis.com; inemersi@airdberlis, com: bloofman@kevadvisory.com;

blinickif@bennettiones.com; jbunting@idwpy.com; jswartz@dwpy,.com;

gdmond Jamckrmdlapiper.cany; dannynmesf@dlepiper,com kleallish@imindenaross.com;
cftancis@mindengross. com; dians winters@justice.ue.ca; preghamis@@harrizandharris.com;
potermatukasiiharrizandbarris.com; amylokZelurisandhartis com;

singram(@bl gz com; havvey(iichalions.com, georgefichaitons com;

howard krusati@idiapivar.com; hancoslki@psnh com; aliottlaw firmmi@emeil com;
BalmpikJ@oelympiatiust conmy Luonsl@olympiatnist.oom, gallan@vinerkermedy.com;

bill deleyigahd com; sbeckenateinf@mblaw.ca; fhatistonbattistonlaw.com,
raisingh@amafl com; sjefferyi@blaney.com; dennisi@breakwall.com; dennis@breakwall.com,
vito@scalisilaw, ca; rohnd@todbooksiites. cony;, whatsupdocs000Memail com;
walieri@lexthooksuites.com; prichael beoforth@dontons.com; kenneth kraft@dentons.com;
jmatas@matasgroup.ca; chew@lrklaw.ca; cassimyl 176@ropers.com;

deliigtie@rubinachristic.ca




SERVICE LIST
{Current as of Fehruary 13, 20119}

TO: THE SUPERINTENDENT QF FiNﬁ.NGIAL SERVICES
5160 Yonge Strest
F.O. Box 64
Tarofto, ON M2M GLY

Tel:  (418) 590-7143
Fax: (416)590-7655

ftark Bailey -
Emall: mark.balley@fsco.qov,.on.ca

Martlha Aswani
Emafl: martina.aswanif@fsco.gov.on.ca

Troy Harrison
Ermall: trav.harison@fsco, gov.on. o8

Lavwvers for the Applicent, The Suparintendent of Financial Services

AND TO: GRANT THORNTON LIMITED
16th Floor, Ravai Bank Plaza
Sautn Tower, 200 Bay Strast
Toronto, ON M5Jd 2P8

Janathan Krieger
Tel: (418) 360-5055

Email: jonathan.krisgerfdea,of. com

Pravid Geldband
Tel  {418) 368-6445
Email: david.noldband@ca.gt.com

Arsheel Muhii
Tel  {418) 7¥7-6103
Ermail: arshael muhitimes. gt.com

Court-appointed Trustes



AND TO:

AND TO:

AIRD & BERLIS LLP
Barrlsters and Solicitors
Brookfizld Piana

Suite 1800, 181 Bay Strast
Totonio, ON WM5J 2TS

Sieven L. Graff

Tel:  (418) B65-7728

Fax: (4{6)863-1515
Emall: saraf@sirdberlis.com

lan Aversa

Tel  (446) 865-3082

Fax, (416)853-1515
Email: iaversa@airdharfis .com

Jeramy Nemers

Tel (418} BA5-T724

Fax: (416} B53-1516
Emall; inemers&airdberliz,com

Lawyers for the Court-appointed Trustee

KEV KOFMAN INC,
150 King Street West, Suite 2308
Toronto, ON WM5H 1J9

Bobby Kofman

Tel  {416) 932-6228

Fax: - {448) B32-6265

Email; bkofman@ksvadvisory.com

Naah Goldstein

Tel (416} 832.5207

Fax: (418) 932-6266

Emall. nooldsteind ksvadvisory.com

Andrew Edwards
Tal  (418) 932-6031
Fax; (418) 932-6286

email: agdwards@ksvadyvisory.com
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Homeowners claimed significant deficicncies in conatruction and held back $200,000 —
Contractor commenced auction for payment of held-back money — Parties entersd into
nepotiations and stgned Minutes of Settlement — Release was never signed by homeowners
— Cross-motion by contractor to enforce setdlement — Cross-motion granted — Judgment
was issued in accordance with Minutes of Settlement cntered into by parties — Minutes of
settlement signed by parties consiituted enforceable contract — Agreement was complels
when settleruent minutes were signed — Releases were merely reflections of writien settlement
-~ Home owners were not under duress at time of signing,
Tuble of Authorities
Cases considered by J. 4, Mifanetii J.:
Bawitkeo Investments Lid, v. Kernels PopeornyLid, (1991), 79 D L.R. (4th) 97, 53 0.AC
314, 1991 CarswellOnt 836 (Ont. C.A )} — gonsidercd
Canada Square Corp, v. Versafvod Services Led (1981), 34 O.R. (2d) 230, 15 B.L R. 89,
130 I LR, (3} 203, 1981 CarswellOnl 124 (Cnt, C.A.} — considerad
Cellular Rental Svstems e, v, Bell Mobility Celldar Fnre. (1995), 19935 CarawellOnt 4182
{Ont, Gon. DHv) — considered
Cellular Renrad Systems tnc. v. Bell Mability Celfular Fne, {1993), 1995 CarswellOnt 4172
(Ont, CA) — referred to
Combined Afr Mechanical Services Inc. v, Flesch (2011}, 13 R PR, (5t 167, 14 CP.C.
(7th) 242, 2011 ONCA 764, 2011 CarswellOnt 13515, 10 C.L.R. {4th) 17, 344 D.L.R,
(4th) 193, 108 O.R. (3d) 1, 286 O.A.C. 3, 97 C.C.E.[.. (3d) 25, 93 B.L.R. {4ih) 1 (Ont,
CLA ) — followed
Fleguth v, Ackiomds Lid, (1989}, 539 D.L.R. {4y 114, 37 B.C.LR, (2d) 62, 198¢%
CarswellBC 88 (B.C. CA) —referred to
Rules considered:
Rules of Civil Procedure, BLR.0. 19590, Reg, 194
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R. 20 -— considerad

R. 4309 - reforred to
CROSS-MOTION by contractor to enforee settlement.
LA, Milanesti J.:
Background

1 The detendants Hanson bring this motion to amend their statement of defence and
cross-claim.

2 The plaintiffs Whitchall bring a cross-motion to enforce a settlement entered into by

the pariies on June 13 th , 2008. Whitehall seeks Judgment in accordance with (he Minutes
of Settlement pursuant io Rule 20, saying that there is no genuine issue requiring a trial, IF
Whitehall is unsuccessul on this cross-motion, they consent to the amendments being sought
by the defendant Hanson's,

3 Volummnous materials were filed before me including the motions, transcripts of eross-
cxaminations, and very lenglhy factums/books of authdritics.

4 Thad virtually a full day's argument from the plaintiff moving pérly on the cross-motion,
They spent considerable time going over the contract between 1he parties - o contract deriving
from the Minutes of Settlement signed by each of the pariies to the aclion and the Tarion

Warranty Corporation on June 13™, 2008,

Facts

5 Thebackground o this action is quite straiphtforward. Whitehull was engaged to bujld
a high end luxury home for the Hanson's for $1.423 million dollars, The Hanson's claimed
significant deficiancies in the construction and thus hetd back $200,000; making complaint
1o the builder and 1o Tarion.

6 Whitchall lavnched this action sesking paymenl of the $200,000 hold back money. The

Hansons, who moved into the housc on April 26 “"‘, 2006, defended and advanced a cross-
claim,

T A settlement meeting/mediation was arrangsd by Tarion between the parties and was

held May 12™, 2008. The meeting/mediation was unsucoesstul, Neither of the parties had
lawvers with them at the mediation,
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§  Discussions betwceen the parties continued after the failed mediation; ultimately minutes
of scttlemont were signed by all on June 13%, 2008,

9 Thefinal paragraph ol the minutes (at paragraph 15} states that:

The parties acknowledge having had the oppoitunity to seck legal udvice and
acknowledge that thess are o binding agreement on them [recly entered into.

10 The agrecment is broken down by heading, These are; Preamble, Homeowners
Agreement to Settle; Builders Agreement to Seortlo; Releases and Discontinuance of
Litigation; and Tarion's Apreement to Settle.

11 While the agreement references the exchange of mutual releases (in respect of the
discontinuance of the civil actton}, and obtaining of orders reflective of that discontinnance
{on & without costs basis}, such steps were never compleie.

12 Tlearned that Whitehall's solicitor had drafted a release und forwarded it to the Hanson's
solicilor, Hunson's solicitor said he was seeking instructions but had sorme concerns about the
wordiag, He provided no alternate version. The release was never signed by the defendants
Hanson.

Positiotis of ilie Darties

13 The plamtiffs argue that the signed minutes represent a contract botwesn the parties;
v coniract this court should enforce,

14 While the documentation presented on these motions is extensive, and the arpument
long, the plaintift suggests that the case is quite simple - should the thres puge Minutes of
Setllement signed by the partics be scen as un enforceable agreemant/contract belween them
thereby terminating this litigation. They further suggest that the defendants ITanson changed
their mind after the fact and now raise a number of issucs, all irrelevant and mainly red
herrings to malke the matter ssem more complicated than it is.

15 The Ilansons say there was no enforceable settlemant as:
1. No release was provided;

2, The agreement was signed when the defendants were under duress/being pressured
to do so;

3. The plaintifl and Tarion had held back the key Thermal Imaging Report outlining
nuenerous significant flaws in construction {the report was dated June 11 ™ 2008 and
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the agreement was signed June 13%, 2008). Both Tation and the plaintifl denied that
they had the report before signing ﬂlﬂ seltlement document;

4. The plaintift did not fulfill his end of the agreement thereby vitialing it, i.e. they did
not provide the defendant the manufacturers warranties referenced in paragruph 11 of
the apreement;

5. Tarion was in a conflict of interest.
6. 'The agreement was ambiguous, meomplete, and unenforceable.

16 Irisimporiani to note that cach of the parties was represented by counscl throughout
- und certainly at the time the minutes were signed. As such, I accept that while counsel were
not invited to the Mediation itsclf (May 12, 2008}, counsel werg available to the parties belore
und after it (although I did understand the defence counse] for the Hansons was away on
vacution for some of the period between the settlement meeting and the actual signing of
ihe minutes on June 13,2008). A notice of change of solicitor was filed by the defendants in
May 2009,

17 It 1s the position of Whitehall that batween the June 2008 agreement and the May
2009 change of solicitors, the parties were acting on the agreement. The Hanson's were
handling the subtradas themselves - contractors were coming into the houss, and cotrecting
deficiencies, oftcn without remuneration. Whitehall did nothing to recover the $200,000 it
claimed (o be owed in the stalement of clajr,

1% As such, thoy avgue that if the scttlement is not enforead, the defendunt Ilansons
have had & windlull, They kept the $200,000 Whitchall sought in their claim, had deficiencies
correctad at no charge, and have lived in the home since 2006,

19 Further, the plaintiff alleges prejudice. They have not had the benefit of the $200,000
they say they were owed under the contract, and are unable to cffectively defend the
allegations of the Hanson's as remedial work has been undertaken over the past six years,
"Tlhey are thus unable to cstahlish the state of their own work produet alleged to be deficient.

20 Whilchall also claims it destroved some docummentation as a result of the settfement
arrived at in 2006,

The Law

21 Therecent Cowrt of Appeal deciston of Combined Air Mechanical Services Inc. v. Flesch,
2011 ONCA 764 (Ont. C.A)} sets out the current test for summary judgment. A motions
judge must aslk if;
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Can the [ull appreciation of the evidence and issucs that is required to make dispositive
findings be achieved by way of summary judgment, or can this full appreciation only be
achieved by way of a trial?

22 While (he record before me i3 most volumineus, and the arguments extensive, I find
that the 1ssue for my consideration is quite narrow, Should the seitlement arrived b hetween

the parites o June 13 " 2008 be gnforced?

23 I read wilh inlerest and could quote extensively from the decision of Chapnik, T, in
Celluwlnr Rented Systems Inc, v Bell Mobility Celtular Inc., {1995] Q.1 No. 721 (Ont. Gen.
Div.) alfirmed [1995] O.J. INo. 3773 (Ont. C.AL), Justice Chapnik was faced with a motion
under Rule 45.0% for a judgment based on an accepted offer to sctile, She quotes Canada
Square Corp. v. Versafvod Services Litd. (1981), 34 O.R. (2d) 250 (Ont. C,A) and the Bawitko
Investments Lid v. Kernely Popeorn Ltd. {19913, 79 IR, (41h) 97 (Ont. C. A which slate:

An apreement to settle o ciaim is a contract, To cstablish the existence of a contract, the
parties’ expression of agreement must demonstrate a mutual intention to create a legally
binding relationship and contain agreement on all its essential terms, (para. 17)

24 1 was taken carefully through the minutes by counsel. T found them to be clear and
comprehensive,

23 Ihave signtficant context from reading the materials Aled, most particularly the minutes
and the pleadings in the action.

26 Theslatement of defence is extensive and cites numerouns deficiencies and inadequacies.
It stafes it is nol Hmited to deficiencies then known, Paragraph 24, for instance, says the
deficiencies Hsted "...are not intended to constitule u complete enunciation of unaccepiable
work or to prejudice Hanson from calling evidence as to Murther deficiencies”, Despite this
langnage, both parties agreed to end the litigation beiween them,

27  The context of the pleadings belore me suggest that the parties conterplated litigation
of all deficiencios in construction, These pleadings wore in place at the time of the seltlement
entercd into by the parties, in consultation with their respective lawyers.

28 Iamneltolook beyond the plain meaning of the words used in the settlement document,
understoed in context, unless to do so would lead to some absurd or ilfegal result, I see no
need to look behing the wording set out.

29 Motreover, the pariies are presumed to have intended the legal consequences of
their actions. This is particularly so when both are represenied by counsel thronghout, The
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intentions of the partics seem fair to me - they are each agrecing to resolve the dispute thﬂ}f
lave with one anollier a5 a result of construction of this home,

Releases

30 Asis common, the minutes call for mutual exchange of reledses and an order dismissing
both the deiion and counterelaim, Uhe defendants Hanson argus that these are essential torms
of the contract; non-compliance effeclively repudintes the contract. | must deiermine if th{:}f
are essential (ermas.

31 Tiis clear that the onus of proving tepudiation is on the party claiming it. I note that
it would be rare for conduct subsequent to a ssttlement agreement to amount to repudiation
{Fieguih v, Acklands Lo, {1989 CarswellBC 88 (B.C. CLA Y], 1989 CanLIl 2744,

32 In the case before me Whitehall provided a release, the Hansons neither signed nor
provided an alternate version, The oblipation to emhange releases was a mutual one, It dld
not rest with Whitehall alone. ' '

33 Overand above, rather than treating the contract &3 at an end, I [ind that both parm
contiftied to act upon the agreemem siruek on that day in June 2008, L

34 I find that in the cnntem of the case before re, the agreement was complete when

the settlement minutes were signed, The 1&1&&5&54’01 der arc merely reflections of that written
setflement. Tiac defondants should not be allowed to sct aside the contract swien they did
not hold up their ond of the mutual obligation relating 1o the provision of releases and the
dismiseal ordor.

35 Thisis particularly so given that I ave an exectited document, (signed by sophisticated
Individuals with the benefit of legal counsel), and sipnificant steps taken in {urtherance of
it. The plaintiff ho longer pursued the S200,000 they say they were owead. The defendants
Hangon began Lo deal directly with the subirades to remedy the deficiencies (presumably
utilizing these funds),

36 While the defendants argue that the plaintiffs failed to provide the warrantics agreed
to in the settlement document, | was presented no evidence that the defendunts were ever
ihwarled m their effort to have work done by this non-production. It seems clear that
Whitehall did not provide these warranties nor did the homeowner ask for them. 1 was
presented no evidence that demonstrated that the Hanson's had any trouble pursing these
warranties,
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37 The defendants Flanson argue that the plaintifTs told the subtrades nol to cooporate
with them but provided no indspendent evidence from those subtrades to substantiate this
allegation.

38 Iwould have cxpocied such evidence given the power nature of a Rule 20 motion and
the requiremant that a respending party "put their best foot forward/lead trump". They did
nol, Moreover, the homeowner admits that he received bencfita from the sulnrades,

3% At the end of the day 1 find that there was a conlract; g valid agroement between the
parties, The delendunts ITanson then ask whether such a contract should he enforged.

Thoress

4) The defendants plead durass, There is no doubt thal duress can serve to make an
ggreement unenforcealble against a party who is compelled by the duress to enter into it. The
defendants Hanson argue that they wers foreed 1o settle; pressured by Tarion and Whitehall

to sign by June 13'%, 2008,

41 I heard that Whitchall threatensd o "walk away" from nezpotiations and Tarion
threatened to wrile a "decision letter” wherein it would deny claims und compel the Hlansons
to appzal all items Tarion had rejectsd. Such positions would require the Hansons to fight
both the Whitehall litigation and en appeal before Licence Appeal 'Uribunal if settlement was
1ol arrived al,

42 Assuch, both Tarlon {who the Hansons say were in a conflict of inlerest) und Whitchall
exercised undus pressure 02 thow,

43 I must say T was unirapressed with this argumcnt. The delendants Hanson wore
not uksophisticatad, vuineradle (emotionally or financially) or inesperienced individuals.
Rather, they were both intelligent, well to do and cxperienced business people. Mr. Hanson
is the Vice Chairman of CIBC World Markets with an MBA from Stanford University. M,
Hanson was President of the Canadiun Institute for Sustainability and Resilience at the time
of the signing of the minutes,

44 I find it disingenuous to say that either of these individuals were under duress at the
time of the signing.

45 Morecover, T find that the Hansons availed themsclves of legal advice throughout
the process and before and alter signing the settlement document. The "duress” was not
mentionad until the defendants responded 1o this motion to enforce the settlement.

Thermal Imaging Report
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46 ThoHansons contend that Whitehall and Tarion held back the Thermal Iimaging Report
daled June 11, 2008 until aficr the minules were signed on June 131, 2008.

47 They contend that this decument revealed significant. additional dumages and
deliciencies that were unknown 1o thern al the time of zigning.

48 Whitchall denics having the reporl prior to the signing, Regurdless, it is ¢lear from
the evidence presented that Mr. Hanson himselt knew the substance of the report before he
signed the minutas. : : -

4% Hisemail of June 11 ”‘= 2008 and the letter from his lawyer dated Jung 13 th, 2008 (belore
the minuies were signed) reveal that they in [act had in-depth kmowledge of the content of
the réport before it wag ever released.

30 Assuch, 1 have not been persuaded that the allegations relating to the thermal imaging
rcport have been proven on the evidence beforc me, It does indeed appear to be a 'rad herring,
Motcover, I do not accept 1his as a basis for failing to enforce <he settlement given the
defondant’s obvious familiarily with its contents before entering into the settloment,

Concluston

51 At tho end of the day, T find that the Minttes of Settlement signed by the parties to
this litigation consiitute an enforceable contract. ) was not persuaded that they should be
ignored or the contract set aside.

32 Seltlement between parties should be encouraged and supported. Iuis contrary to puhlic
policy to merely set agresments asida because someone changes their mind; significantly after
the fact. It this regard T accept the language of my calleagua Justice Sproat thal ...

...parties should be encouraged to take settlement discussions seriously and carefully
- and that their motivation to settle should not be eroded by a concern that settlements
will be easily avoided by litiganls having second thoughts.

(Vanderkop v. Manufacturers Life Insurance Compeny, 2005 CanLII 396860N 8.C)

53 Judgment shall go in accordance with the Minutes of Settlement entered into by the
parties on June 13, 2008,

34 If the parties are unable to resolve costs they may provide 3 page written submissions
within 20 days of this decigion. _
Cross-motion granted.
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Footnotes

] Additioaal reasoas at Wihitehal! Homes & Construction Ladd v, Henwcn (M2, 2012 ONSC 4741, 23 CTLR. (4ths 250, 2012
Cyrawall0nL 10256 Mps, 5000

LR Furher addizsionel reasens ot FEiehall Homes & Ouneirection Bed v, Hawson [2002), 2002 QONSC acdl, 2012 CargwellOni
13418 (Ot 5.C.00). ’
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Ditnatt lnvestmentsa Ine. v. Frasfdle Glothing Inc. / Vétements,,., 1893 CarawellNat 364

TeI3 CarswalNe: 364, 1005 FC.0 e, 257, a9 AGVWW.E. (o0 602, 40 C B, T3y 45,

1993 CarswellNat 264
Federal Court of Canada — Trial Division

Dimatt Investments Inc, v, Pregidio Clothing Ine. / Vétements Presidio Ing,

1993 CarswellNat 364, [1993] F.C.J. No. 281, 30 A.L.W.8, (ad)}
682, 48 C.F.R. {3d) 46, 4 W.DL.C.P. (2d) 252, 62 F.T.R. 142

Dimatt Investmnent Ine., Plaintiff v. Presidio Clothing
Inc./Vétements Presidio Inc. (formerly Genesis
¥ashions Inc./ Modes Genesis Inc.), Defendant

acKay J,

Judgment: March 23, 1992 |
Docket: Doce. T-1883-88

Counsgel I Allsebrook | for the Plaintitt,
R, Uditsky , lor the Defendant,

Subject: Iniellectual Property; Property; Civil Practice and Procedurs
Related Abridgment Classifications
Tudges and courts
XX Contempt of court
XX.4 Forms of contempt
XX.4.¢ Disobediznce of court
XX 4.cd Injunctions
XX.4.c1A Copyright, patents, und trademarlcs
Headnote
Judges and Courts — Contempt of comrt — Forms of contempt — Disobedicnee of court
—- Inmunctions
Defendants atternpting to comply with order requiring change of corporate name and chin g
o use of trade name — Defendants being in contempt for Failure to ensure change in
telephone listing and on premises. '
Defendants wore prohibited by ordor from using a trade name and were required to change
the corporate name so as not to use the trade nane. Defendants took steps to comply with the
order, including effecting the corporate name change, but although they roquested changes in
the telephone directory listing and in signage at the office premises from which little busincss
was conducted, these changes were ot made. Plaintiff sought order in contampt. Held, the
application was granted. Defendants did not deliberately breach the order but were negligent
int failing to ensure for more than 2 years that the directory listing and signage was changed.
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Immediate action and an apology by defendants [ollowing the contempt citation justified
reducing the penalty to a fine of $2,000 [or cotporation and $1,000 for each of two officers,

MacKay J. reasons for jndgment:

1 This was a show cause hearing at which, porsuaal to the Order of Madame Tustice
Reed issued August 5, 1992, the defendant Presidic Clothirg Inc./Vatements Presidio Inc,
(formerly Genesis Fashions Ine/Modes Gonesis Ine.) (herein after "Presidio™), and Howard
Vineberg and David Talbot were directed to appear and show cause why they should not be
condemned for contempt of this Court [or bredet of an injunction order granted, on congent,
by Giles, AS.P. on December 19, 1959,

2 The matter was heard on Ociober 19, 1992, in Toronto when counsel appeared for
the plainlff, and counse! also appeared for the defendant Presidio and for Messrs, Vineberg
and Talbot. The latler two defendants, who are officers of Presidio, were present as well,
Affidavits were filed on behulf of the plaintilf, and on behalf of the defendant Presidio by
Howard Vineberg of Monireal, President of Presidio and by David Talbot of Mississauga,
Ontario, Vice-prasident of Presidio, A flidavits were also filed on behall of the defendant From
officers of companies that are customers or supplicrs of Presidio, and from the manager of
the bank where Presidio maintains its accounts, No witnesses were called at the hearing and
counsel for the parlies advised that, as there was no dispute on essential facls, the mattor
should be disposed of on the basis of affidavits fled und argument presented.

3 Following the hearing, after deliberation, | rendered oral judgment by which I [ound
the defendant Presidio in breach of the Order of December 19, 1989, and that the defendants
Howard Vineberg and David Talbot, with knowledge ol that Grder, as officers of Presidio
mided and abelted Presidio in breaches of the Order. In my view, those breaches interfered
with the orderly administeation of justice and impaired the authority or dignity of the Court.
[ mposed [nes, upon Presidio in the amount ol $2,000,, and upon each of Moessts, Vineberg
atid Talbot in the amount of $1,000., all to be paid wﬂhm 3 days, with rcasonable bohmtur
and client costs payabls 1o the plammI‘f

4 Written Judgment was filed on October 26, 1992, T now confinm and expand upon
oral reasons given, in explanation of the Judgment and for compliance with section 51 of the
Federal Couri Aot , BL.5.C 1985, ¢, F-7 as amended,

5 The Crder of Degember 19, 1989, granted on consent, upon application by the
plaintilf, way directed against the defendant Presidio, then named Genesis Fashions Tnc./
Modes Genesis Inc, It provided, so far as it is relevant here, as follows:

1. The Defandant shall forthwith change its corporate names to a name or names not
including the word GENESIS or any word or phrase confusingly aimilar thereto;
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2, The Defendant and its directors, olficers, servants, apents, employess and persons
under thelr control having notice of this order are restrained from using the trade
ngmey Oenesls and/or Genests Fashions andfor Modes Genesis Ine. and/or Genesls
Fushions Inc. or any trade name or irade mark confusingly similar thereto (rom and
alter Febroary 3, 1990,

6 The Order of Madame Justice Reed, granted on August 5, 1992, upon application of

the plaintiff filed July 30 dircted Presidio and Messts, Vineberg and 'Talhot to appear und
siow cause why they should not be condomued for '

(1) breach of the Court's Order o Decomber 19, 1989, on the grounds that since
[ebruary 3, 1990,

(1) Presidio continned to carry on business in the trade nammes CGenesis Fashions
Inc., Genesis Fashion Inc., and Modes Genesis.

(i1} Presidio 18 causing signs to be displayed at 462 Wellington Sirset West, Toronto,
Ontario which display the trade names "Genesis Fashion Ine.”, "Genesis Fushions
Irc." and "Modcs Genesis™;

{iif)y Presidio is using the trade name Genesis Fashion 1.td. in the Mstrapolitan
Toronte Telephone Divectories, April 1991-1992 and April 1992-1993;

(iv) David Talbot has used the trade namc Genesis 1o carry on the businecss
of Presidio with knowledge that this breaches the injunction contained in the
Judgment and has thereby atded and abeited Presidio in its breach of the said
Injunction; '

(v} Howard Vineberg, as a principal and guiding mind of Presidio and with
krowledpe of the injunction contained in the Judgment, has been negligent in
his atterapts to change the listing for Genesis Fushion Lid, tn the Metropolitan
Toronto Telephone Directory and has neglected to cause Presidio and Talbot to
coriply with the terms of the Judgment and in particular to cease and refrain from
the activities described in subparagraphs (i) to (iv} inclusive, above, and has thereby
alded und abetted Presidio in its bredch of the said injunction;

(2) acting in such a way as to interfere with the orderly administration of justice, and
to impair the autherity or dignity of this Court and rendering nugatory an order of this
Court by reason of the acts sct forth above,

7 With regard to the parlicular aliegations of breach of the Court's Order set out in the
Order of Madaime Justice Reed, I found that there was no evidence that Presidio continned to
carry on business in the trade names Genesis Fashions Toe,, Genesis Fashion Inc and Mode
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(renesis, as alicged, Nor did I tind any evidence that David Talbot has usad the trade nanie
Genesis to carry on the business of Presidio in any significant way,

8 I did find that the corporate defendant Presidio did, after Fehruary 2, 1990, continue
to display signs ub 462 Wellington Streel West, Toronto, Ontario, including as trade names
"Genesis I'ashions Inc.", "Genesis Faslhion Ing." and "Mode Gonesis", and that the defendant
Presidio had continued to vse the lrads name CGenesis Fashion Ltd. in the Meiropolitan
Toronto Telephone directories, April, 1991-1992 and April 1992-1993, By so doing the
defendant Presidio breached and was in contempt of the Qrder of (he Court dated 13ecember
19, 1985, 1 [uriher found that the defendants Howard Vineberg and David Talbot, with
knowledge of the Order of the Court, as responsible officers of the defendant Presidio, aided
and abetted Presidio in 1ts hreach of the Order and were thus in contempt of the Order made
December 19, 1989,

9 Tamsatisfied that as a result of settlement between the partics in November (989, which
led to the Ovder of December 19, 1989, rendored on consent, Howard Vineherg as President
of Presidio took substantial steps (o ensure that the corporation weuld not be in violation of
the Couri's Order, These steps included the following,

(1.) The name of the corperate defendant was formally changed. Originally incorporated
under the Quebes Companies Act on November 3, 1987, with the corperale name
Cronesis Fashions Ine./Mode Genesis Ine., that name was changed to Presidio Clothing
Inc./Vétements Presidio Inc. and a certificate of notification of the change, dated
Nowvemher 14, 1989, was issued by the appropriate Quebee Government office.

(2.} All business forms and documaents of the defendant corporation wers changed alter
November 1985 so Lhat the only name used therealler on any doeuments of the company
was thal of Presidio Clothing Inc./¥éiemenis Presidio Ine,

(3. All customers and supplicrs, and the corporute defendant's banlk, were advised of the
change of name al the time the changs was made and Lhereafter all corporate docurments
of the defendant corporation vsed in its business transactions bore only the hew name of
the company. This is confirmed by alfidavits of officers of companies that wers supplicrs
or wore purchasers of goods from Presidie, and by alfidavit of ths manager of the
defendant corporationss bank. All of them affirm that from and after November or
December 1989 all transuctions with the corporate defendant were carrisd on with the
new name of the company, Presidio Clothing Inc./Vétoments Presidio Inc. being the only
corporals name used,

(4.) In April 1990, IMoward Yinebarg wrote to Bell Canada in Toronto to direct a change
in the corporate telephone listing {or the corporate defendant asking that it thereafter
be listed in the new name of the company. ITe assumed that this change had been made,
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never having been made awure by any customer, supplier, consumer, or the plaintifT until
the service of the plaintilf's notice of notion of Tuly 31, 1992, for a show canse order, thal
Bell Canada had lailed to correct the telephone listing in Toronto. Upon receipt of the
nenice of motion Mr. Vineberg again communicated with Bell Canada in Torouto, again
explicitly instruciing them to effect the change ol listing in all future Toronto telephone
directories. He has been assured this has been undertaken by the telephone company
and has confirmed by calling the information number 411 in Toronto, that no listing for
Grenesis Fashions Inc. is now catried by Bell Canada in Toronto but that a listing Lor
Presidio Cloihing Inc. is carried by the telephone company,

{3.) By hig affidavit David Talbot affirma that following settlement of the matter with the
plaintiff in the fall of 1989 he was instructed by Moward Vineberg not to use the former
name of the corporate defendant, or the name Genesis, angd 1o use his own personal
name when answering the telephone at the company's office at 462 Wellington Street in
Torento. He further avers that he followed these instructions and that he conld rocall
that after the change of the company's name he had received only one telephone call at
those prenuses, nearly two voars ago, where the caller asked for Genesis Hashions Ine.
and he advised the caller that this name was no longer in tse and that the cmnpanv now
liad the new name, Presidio.

(6.) Howard Vineberg had also advised the landlord of the premises at 462 Wellington
Slreet West in Toronto of the change in corporate name in the late fall of 1989, He had
doite so orally n unticination that the owner of the premises would sce to changes in the
rame vged [or reference to the company at those premises. The name Genesis Hashions
Inc. was origimally inchudsd on the "buzzer" panel at the exterior door used to acquire
sccess Lo the building, on the directory board in the lobby of the bmlr;img, on the door
ol'the premises leased by the corporate defendant, and on the parking Tot sign adjacent
to the building. By July 1992 no changes had been made in the original signs, which
were only changed by the landlord of the promises alter written instructions from Mr.
Vineberg following service of the plaintiff's notice of motion of July 30 for the show
cause order. All such signg at the premises were chanped to display only the new name
Presidio at the premises in Toronto,

The delendants Vineberg and Talbot acknowledge by alfidavit that they were careless

i ensuring that the changes requested by Vincberg for the telephone listing and for signs
at the l'oronto premises were not made following the original requests by Vineberg to Bell
Canada and to the landlord.

11

I wasg less concerned with the listing in the Toronto telephone directory for 1991-92

than I was for the succeeding year's directory and for the continuing use of the name at
the company's premises in Toronto, There was no evidence before me of the appropriate
timing for information to Ball Canada for a change in dircctory listing of the first directory,
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apparcutly issued to be effeclive April 1991, At least for the second year's directory listing
I asaume that the defendant company at its Toronlo office would have been in reesipt on
a rogular basis of a statement of service chavges for telephone service, including listing the
name of Genesis Fashions Inc., though again there was no evidence of this. In my view, thers
can be no excuse for the contdnving use of the original name of the company at its premises in
Toronto, where Mr. Talbot wus bascd and he was responsible far the company's operations
there, He knew of the instructions of Mr, Vineberg to the landlord of the Toronto premisas
and simply assumed, without checking for more then two years, that the corporate name of
the defendant corporation would be changed on signs at the Toronte premises, Tt is hard
to helieve that he would not have noticed that the original corporate name continued to be
diaplayed, particularly at the parking space and at the door to the office of the company,
without the now namc Presidio, even il he did not cxamine the outside buzzer access pancl
or the dircetory board in the lobby of the building.

12 Inote that the nature of the defendant’s business is such that only very occasionally
would persons visit its premises at 462 Wallington Street West in Toronto, The defendant
company is o manulaclurer of apparel, primarily for wotnen, which it sells in the low to mid-
price range. As a manufacturer it does not sell on any rotail basis but sells to buyers for retail
chains or storces. It has never had more than 30 customers purchasing its goods and only ten
of thosc have been in the Toronto area. In that area Mr. Talbot, whao is responsible for aales,
does most of his work by visiting purchasers uf heir premises and only very ocousionally
would anyone visit Presidio’s premises in Toronto. That gencral practics is rellected in their
experience by one or two of the afflants wlo are purchasing officers of enstomer companies.

13 Tnterms of the general allegation sel out in the sccond main clause of the show causeg
order of August 5, 1892, 1 did nol ind thal Presidie, or Howard Vingberg or David Talbot,
willingly acted "in such a way as Lo interfere with the orderly administration ol justice, and to
impair the authority or dignity of this Court in rendering nugatory an Order of this Court”,
However, on the basis ol the facts averred by affidavit and by the acknowledgements of
Messts. Yineberg and Talbot, I did find that all thies of the defendants named in the show
cause order, thatis, the corporate defendant and Messvs. Vineberg and Talbol, were negligent
in failing to ensure that the terms of the Court's Ovder were adhered Lo, in pariicular in rogard
1o the continued lsting of Genesis Trashion Ltd., on behull of the defendant Presidio, in
Toronto telephonea diveclories, and more especially by the continued use of the name Genesis
Fashions Ltd. on signags related to the company's premises at 462 Wellington Street Wost
in Toronmo. That negligence, in my view, does interlere with the orderly administration of
justice, impairing the asthority of an Order of this Court and thus impairing the dignity of
the Court.

14 The terms of a court order as expressed are to be followed strictly and failure to do so
interferes with the orderly administration of justice and impairs the authority or dignity of
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the Court. Here the defendant corporation, iy dnuctnrs 'foluﬁl'ﬂ ger vams ak,ents,um plOVBE’S
and others ander their control having notice of the Order were expressly rostr ained from
using certain trade names after February 3, 19940, vet prohibited names continuad to be listed
in the Toronte telephone directory and at the company's leased premises in Toronto until
alter July 30, 1992. -

15 In light of these findings, it was, in my view, appmp_ﬂate thal in this casc fines be
imposed, in the amount of $2,000, in the case of the corporate deferdant, and in the amount
of $1,000, for: each of the defendants Howard Vineberg and David Talbot,

16 Those fines seemed to me appropriate in light of the following factors. There were
substantial steps taken by My, Vineberg, Prosident of Presidie, to comply with the Court's
Order, inchiding a wrillen request to Bell Canada to change the telephane listing it Toronto
and an oral notification to the company's Toronto landlord that the name of the corporate
defendant had becn changed. The only incidents of breaching the Court's Ovder were the
continuing listing until alter Tuly 1992 of the original namme in the Toronto telephone directory
and in the display of the original name of the company at its Toronto premises, There was no
evidence that the original name was used in dealing with telephone messages at the ''oronto
premises; indeed the only evidence is that that name was not used in accepting telephione calls,
Or in any other way, except for the signs at the Toronto premises, after the formal change in
tho corporate name of Presidin. The head officz and prineipal place of bmmcqq of Fremdm
is lontreal, where it does not maintain aity telephone listing and there is no cwdunce of any
qnni inuing use of its former name in iés business operations there.

17 In my vicw, the actions of Messrs, Vineberg and Talbot cannot be characterized
as contumacious, or demonstrating any intended disdain ol the Court's Orvder, Both
acknowledge they were negligent in ehsuring instructions of Vineberg i Bell Canads and to
the landlord were [ollowed. By their negligence, which resulted in carrying on, for some two
and a half years, the use in relation to the company's Toronto operations of 2 trade name
which the Court's Order had prohibited, the Order was braached. "I'hat constitutes contempt,
and it impairs the authority and dignity of the Court, and impairs the arderly udministration
of justice,

18 Tconsider that the following factors warrunt consideration in mitigation and in fixing
the appropriate sanctions. Howard Vineberg, when he learned by the plaintiffs notice of
motion for a show cause order issucd July 30, 1992, acted quickly to remedy the failures to
ensure the telephone listing in Toronto and the signs at the Toronto premises were changed
to include onty the new corporate name of Presidio, Massrs. Vineberg and Talbot formally,
and T accept sincerely, apologized for their failurc 1o observe strictly the Order of December
19, 1989, and Mr. Vineberg, as President of Presidio, averred his determination to ensure
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that there be no further breach of the Court's Grder. As I understand counsel, Mr. Vineberg
lad also apologized to the plaintiff in this matter.

19 In addition to imposing fines, | ordered that reasonablo costs, on a solicitor and
clienl basts be awarded to the plaintiff, This accords with normal practice in a successful
application for an Order finding contempt, ensuritg that the role of the party acting to
supporl compliance with wn Order of the Court does not result in undue costs for 1he
applicant. In a number of recent cases in this Court costs awarded on thai basis have been
et at 4 fixed amount, but since there was no cvidence of the costs actuully incurred by the
plaintiff and thus of what might be considered reasonable in this vase, I declined to fix the
gmountinthe expeciation that reasonable costs on asolicitor and client basis would be ugreed
upon, of failing agreement could be taxed,
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Canadian National Railway Company, Plaintilf and Scoit”
aul Homes, Jennifer Lynn Parisien, also known as
Jennifer Lynn Flynn in her personal eapacity and as the
sole proprietor and operating as Efficient Construction,
Janice Shirley Maureen Holmes, Murray Fussie, Scott
Albert Pole, Rick Scusa, also known as Ricky Sousa, in
his personal capacity and operating as Trax Unliniited,
Michael Sousa, also Imown as Mike Sousa, in his personal
capacity and operating as Trax Unliniited, Julie Sousa,
2035113 Ontario Lid., Complete Excavating Ltd., Monterey
Consulting & Construction Lid., 2071438 Ontario Lid.,
operating as Complete Trax, 2071442 Ontario Ltd., The Scott
Holmes Living Trust, The Jennifer Lynn Flyan Living Trust,
Greystone Lid. and Belview Management Ltd., Defendants

.M. BrownJ,

Heard: June 14, 2011
Judgment: August 15, 2011
Drcket: CV-08-7670-00C1.

Counsel: M. Jilesen, for Plaintiff in the Toronto Action, Defendants, B. Hunter Harrison,
Claude Mongeaw, Olivier Choue, Keith Cresl, Michasl Cory, Nizam-U-1Din Hasham,
Michae! Farkouh, Dave Roy, Nick Nislsen in the Tamilton Action _

M. Munro, M. Lacy, for Defendants, Scott Paul Tlomes, 2035813 Ontario Ltd., Complete
Excavating Ltd,, Monterey Consulting & Construction Ltd., The Scott Holmos Living Trust
M. Moloci, for Defendant, Tennifer Lvnn Flyan

M-A. Vermette, for Defendant, Murray Fussie

I3. Porter, E. Block, B, Shaw, for John Dalzell, Serge Meloche, Ben Fuscu, Bruce Power,
Robert Zawerbny, Scott McCallum, Mare Pontenter, some of the Defendants it the
Hamillon Action
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Related Abridgment Classifications
Civil practice and procedurs
XIX Pre-lrial procedures
KIX.6 Conselidation or hearing together
XIX.6.b Heuring Logether or sequentially
Headnnte
Civil practice and procedure --- Pre-trial procedures - Consolidation or hearing together —-
Hearing together or sequentially
Eroplover was railway company - - Employee had worked for emplover as track supervisor
— Employer alleged vmployee breached his dutizs 1o emplover by, inler alia, arranging
for work to be dons by companies in which employee had personal interest — Beployer
commenced action against employee and athers in Toronto for relief for deceit, conversion,
and conspiracy — Iimployer successfully brought motion for Mareva injunction —-
Employer's allegations Ied to criminal charges against employee and his wife — Crown stayed
charges during preliminary inquiry - - Employee, his wife, and others commenced separute
action against employer in Hamilton for damages for false arrest, malicions prosecution, and
abuse of process — Hmployer brought motion for consolidation of actions in Toronto —
Motion granted in part — Hanulton action was to be transferred to Toronto and parties
wore reguired to prepare joinl timstable and discovery plan but actions were Lo be heard one
after other rather than together — Both actions clearly had substantial facts in common —
Relief elaimed in hoth actions arose in large part out of same transactions or occurrences
— Evidence would largely be same n both actions  Some joinder of actions was in order
to keep pre-trinl discovery costs within some manageable range — Fact that employes and
others had filed jury notice in Hemilton action did not plec[udc some form of ]mndr::r
1able of Aothorities
{"ases considercd by DM, Brown 1.
Abramy v. Abramy (20103, 102 O, R. (3d) 645, 2010 ONSC 2703, 2010 CarswellOnt 2915,
01 C.R.C. (6th) 337 (Ont. §.CJ.) — considered
Beitish Columbia v. Zostowny (2008), 2008 CarswellBC 214, 2008 CarswellBC 213, sub
nom, Zustowny v. MuceDougall) 200 D, LR, {4th) 219, [2008] [ S.C.R, 27, 53 C.C.L.T.
(3d) 161, fsubnom. X'v. DM ) 250 B.CAC. 3, 2008 SCC 4, [2008] 4 W W.R., 341,
76 BC.LR. (4th) 1, fsubnom. X, v RO M ) 3TON.R, 363, (subnom. Xv. RD.M.)
416 W.A.C. 5 (8.C.C) —raferred Lo
Comadian National Ratlway v, Holmes {2010), 2010 CarswellOnt 4374, 2010 DNSC 2982
(Ont, Div, Ct,) — refarred to '
Clarke v. MeLauchian (2002), 2002 CarswellOnt 1610 (Ont, §,C.).) — referred to
Hallman v. Pure Spousal Trust { Trustee of ) (2009), 2009 CarswellOnt 5795, 52 LT.R,
{3d) 29, 80 C.P.C. (6th) 139 (Ont. §.C.T,) - considered
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Canadian National Rafhvay v. Holmes, 2011 QNSC 1837, 2011 CarswellOnt 7835
21 ONGC 4837, 2077 Careweli0nt 7835, [2071] 0.1 G, 3877, 206 ACW 8, (30970 T

R v. Storrey (1990), 1990 CarswellOnt 78, 1990 CarswellOnt 985, 105 N.R. 81, [1990] 1
S.CR. 241, 37T 0.A.C 161, 53 C.C.C. (3d) 316, 75 CR, (3dy 1,47 C.R.R. 210 (8.C.C)
—-referted to
Russellv. York Police Services Board (2011), 2011 ONSC 4619, 2011 CarswellOnt 7316,
85 CL.C LT, (3d) 130 {Ont. 5.C.J.) — considerad
Wood v. Fare Ford Ltd. (2008), 2008 CarswellOnt 6116, 67 C.P.C. (6th) 23 (Ont, 8.C.J.)
— conmdered :
1014864 Owiario Lid v, 1721789 Ontario e, (20100, 2010 CarswellOnt 4183, 2010
ONSC 3306 (Ont, Masterd — considered
Statutes considered: _
Canadian Charter aof Righty and Freedoms, Purt T of the Constitution Act, 1982, being
Schedule B 1o the Canada Act 1982 (UK., 1982, ¢. 11
Generally -— referred to
Couris of Justice Act, R.8.0.1990, ¢. C.43
Generslly — - referred to

s, 138 — considerad _

Raifway Safety Act, R.8.C, 1983, ¢, 32 (4th Supp.)
Generally — referred to

Rulics conszidered:

Fules of Civil Procedure, R.ILO. 1990, Reg, 194
E. 1.04{1) — referred to

R. 6.01 — considerad
R, 6.01(1){a) — vonsidered
R. 6.01(1)(b) — considered
i{. 0.02 — considered
R. 13.1.02(2) [en. O. Reg. 14/04] — considered
R. 29,1 — considersd
MOTION by employer for consolidation of actions.
D.M, Brown 4.
I. To consolidate or not to cnnsniidate?

1 "As far as possible, multiplicity of legal proceedings shall be avoided”, so says section
138 of the Courts of Yustice Act. ! Yei, in some eiroumstances multiple proceedings might be
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required to secure the just, most expeditious and least expensive determination of disputes, 2
Whether there should be one proceeding or two turns on the particular facts of any case and
ihe various litigation-related considerations attaching ro any casc,

2 Two separate actions frame the motions broughl beforz me, In August, 2008 the
Canadinn Nalional Railway Company ("CN") commenced this Toronto action - Court
File Ne. CY-08-7670-00CL - aguinst Scott Holmes, his wile, Jennifer Parisien (also known
as Jenniler Flynn}, and others, alleging deceit, conversion and conspiracy in respect of 4
fraudulent invoice scheme {lhe "Toronto Action™). In November, 2009 Scott Holmes and
Jennifer Flynn were charged with several fraud-related offences in respect of the same
transactions which are the subject malter of the Toronto Action. During the preliminary
inquiry in November, 2010, the Crown stayed the charges. In February, 2011, Scott Holnes,
Jennifer Flynn and others comumenced an action in Hamilton - Court File No. 11-2568]
- against CN, its officers and employees, seeling 535 million in damages for {alse arrest,
malicious prosecution and abuss of process in vespect of the failed criminal prosecution (the
"Hamilton Action"). The plaintitfs have served a jury notice in the Hamilton Action.

3 Argued before me were thres motions;

{l CN moved for (i) the transfer of the ITamilton Action to the Toronto Region
Commercial List, {ii} the consolidation of the Toronto and Hamilton Actions or,
altcrnatively, an order directing their trial one after the other: (i) a timetable for the
consolidated procceding; (v} an order slriking the jury notice i the Hamilton Action;
and, (v) an order setting asidc a protocol order made on Decomber 4, 2008 in the Toronto
Action. The CN Police defendants in (he Hamilton Action brought a motion secking
much of the same reliel;

(i} Scott Folmes and the other plaintiffs in the Hamilton Action opposed the transfor
of the Hamilton Aclion and moved lor orders {1} establishing a timetable in the Toronto
Action and (i) removing the Toronto Action from the Commercial List and transferring
it tor the general Civil List in the Toronto Region.

Greyslone Ltd. and Belview Manapement Ltd,, defendants in the Toronto Action, opposed
the consolidation of the proceedings, as did Murray Fussie and Jennifer Flynn,

4 The Holmes partics had also brought a molion requiring the case management judge
in the Taronte Action, C. Campbell )., to recuse himszlf from hearing these motions. In the
result that motion did not proceed because C. Campbell J. requested that I hear the motions,
Al the commencement of the hearing T advised the parties that when T practiced law T had
acted for CIN on some tax litigation and served as a wilness for CN in some 1.8, regulatory
proceedings. [ told counsel that 1 would retire for a short time to enable them to consult with
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their clients and, on my returs, one counsel was to inlotm me whether any (unnamed) aart}f
objected to my hearing the motions. No party raised any abijection,

5 Ishall first review the lesues raised by the pleadings in the Tm onto Action, then dcscnbe
the procedural history of the Toronto Action, after which I will state the isstes raised by
the pleadings in the Hamiiiton Action, T will then exumine the relief requested in light of the
applicable principles of law and the specific ciroumstances of these two proceedings.

II. Xssues raised by the Torento Action

b CN issued jts Sratoment of Claim in the 'T'omntd_ﬁc&iun o1l Angllst 6, _Zﬂ_ﬂf;’tfﬂnd
then amended it on December 4, 2008, No Statements of Defence for the Toronte Action
were contained in the motion materials filed befors me, although ons affidavit stated that
in 2009 Scott Holmes served a Statement of Defence, and later en Amended Stalement of
Defence, and Jennifer Flyan delivered her defence in March, 2009, Evidently there aie.no
cross-claims. Neither the Sousa/Trax Unlimited/Complete 'I'rax nor the Greyslone/Belview
defendants have delivered their pleadings; they have not been noted in default. In any ovent,
the enly pleading before me is the Amonded Statement of Claitn and it ia from that ducumcnt
that I have gained an understanding of the issues in the Toranm ;‘sfuun

7 The Amended Statement of Claim identifies three groups of defendants:

(1) Scolt Holmes, his wife, Jenniler Lynn Flynn, their respective living trusts and the
Helmes Compantos which they are allezed to control - 2035113 Ontario Lid., 2071442
Cotario Ltd., Complete Tixcavating Lid., Monterey Consulting & Cuﬁs truction Lid.
and Eflicien! Cmmtruotxou {collzctively the "Holmes Defondants")y; . §

(i1) Javice Helmes, Scott's formar wife, Murray Fussie, Scott Albert Pole, Rick Sousa,
Michael Sousa, Julic Sousa, Trax Unlimited and Complete U'rax, persons whom CN
alloges assigled ITolmes to carry out s scheme and who henelited irum tha %hLmu to
CN's detriment; and,

(1) Greyslone L.td. and Belview Management Ltd., corporations through which CN
alleges ithat Holmes channeled funds which he obtained wrongfully from CN and whosa
securities interests against the Flolmes Companies are invalid,

8 (N alleges that Holmes, a full-time track supervisor with the company, was responsible
for dealing wiily the maintenance and construction of certain CN trackage, for procuring
construction services and equiproent for CN, and possesscd limited authority to approve
invoices for such services and equipment up to $10,000.00. CN allegss that Holmes breached
his duties to his employer by engaging in the following wrongful conduct.:
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() He arranged ior the ITelmes Companies to provide services and squipment to CN
withoul disclosing to his employer his personal interest in those companies (ASC, paras.
34 {0 36);

(i) He obtained the computer passwords of a more senior ON employee and used
them to approve invoices submitted to CN by the Holmes Companies when he liad no
authority to make suca approvals (ASC, paras, 53 to 61);

(i1t) He wrongfully approved involees submilled by tha Ilolmes Companies for which
services und equipment were never provided 1o CN {ASC, para. 82%; and,

{1v) He ntilized materials owned by CN without any colour of right to do so and without
compensating CN for those materials (ASC, para. 68).

CN pleaded that when it discovered this scheme, it confronted Holmes, who denied any
wrongdomg and then prompily resigned {ASC, paras, 74 1o 79).

%  CN alleges that Jennifer Flynn, Janice Holmes, Fusaie, Pole and the Holmes Comparnies
all conspired with Iolmes "together to perpetuate the scheme by which Holmes paid tillicns
ol dollars from CN 1o the Holmes Companies" (ASC, para. 64).

10 Complete Trax and Trax Unlimited provided maintenance and constroction services wo
CN. The comparny alleges that the Sousas, Complete Trax and Trax Unlimited provided a car
1o Holmes tor which they charged CN and supplied invoices to Holmes, which he approved,
as & resull of which they received monios to which they were not enlitled (ASC, paras, 70
ta 73,

11 Itisalleged that Greyslone and Belview aold security interests over assets of Complate
and Hohnes which are invalid and that the transactions with those two defendants werg
"sham {ransactions desigred to move the assets of Holmes and Holmes Defendants beyond
the reuch of CN" (ASC, pares. 94 to 102 and 107).

12 In 1ts pleading CN seeks a wide range of relief including damages of up to §2
million against various defendants, except Greyslone and Belview, various forms of tracing
and conglruciive remediss, the issuance of Mareva, Anton Pillar and reccivership ordats
apuinst Holmes, his wife, their trusts und the Holmes Companies and, to an extent, against
other defendants, and the rescission of any transactions between Groyslong, Belvigw and the
defendants and the return of any related monies.

1. Procedaral history of the Torounto Action

Wastl e st sanaun i ght G Thurzge Mg dlara Ganade —mbiad o b lsengors feesid:ng ivs ldugl coud deaure kgl Al iahis resaread, fi

——————— —— A




Cansadian Mational Rallway v, Flolmas, 2011 ONSG 4837, 2011 CarswellOnk 7035
2077 ONSC 4837, 2071 CarewellOnt 7938, (207 1] O, Mo, 3672, 208 A W8, [3d) 810

13 The motion malerials placed before me did not describe all of the steps which have
oceuired in the Toronto Action, bat identifizd the following main occurrences. Immediately
aftcr serving the Statement of Claim CN sought a Mareve injunction and an Anton Pillar
order. On August 8, 2008 Lederman 1. gracted a Mureve injunction against the Tlohnes
Defendants. On consent, Newbould I. continued the Mareva injunction by order made
August L8, 2008,

14 Then, on August 26, 2008, Spence I, on the consent of the Holmes Delendants,
appointed Schonfeld Inc. as Monitor over the ussets of [olmes, Flyon, the Hulmes
Companies and their Trusis, as well as over t: 1{3 business and undertaking of the Holmes
Companios. By ordor made December 4, 2008, C. Campbell 1. transformed the momtarshlp
of Schonfeld Ing. into a receivership over the property of the Holmes Defendunts. The
receiver remains in place and has not been discharged, although it has no on-going rols;
attendances hefore C. Camphbell T, this past Hebruary included disqussions about the Mulure
role of the Receiver. '

15 In 2002 Holmes moved to set aside the Margve injunction and the receivership order,
His motions were dismissed and he was denied leave to appeal by the Divisional Cﬁurt on
May 21, 2010 [Canadian National Reilway v. Holmes, 2010 CarswellOnt 4374 (Ont. Div, s 1.
In 2009 Holmes chianged his solicitors of record; in early EDIU so did Ms, B }xm

16 The Recetver hus brought several contempt motions ﬂgulnsi the IIolmcq DLJ" cndants

An August, 2009 motion alleged that the Molmes Defendants had by eached -court or ders by
selling high-end cars, retaining the proceeds, and placing a morigage on pro perty in Flotida.

Fvidently that motion was resolved on the basis that Holmes and Fiynn would remit the sales
proceeds from the cars to the Receiver und discharge the mortgage. The vehicle procecds were
remitted to the Receiver, The mortgage was not discharged, prompting a further contempt
motion by the Receiver reiernable in early 2010, According to the aflidavit [iled by CN,
Flolmes ultimately complied with the court order and the contempt motion did not procesd,

17 No substantive steps apparently took place in the Toronto Action between Augist
and November, 2010 when Mr. Holmes was subject to the preliminary inguiry in respect of
the criminal charges.

18 Following the stay ol the eriminal proceedings, Mr. Holmes brought a motion in
frecember, 2010 to strike CN's Amended Statoment of Claim as an abuse of process, CN
moved to seek disclosure of the Crown Brief in the ¢riminal procecding through a Wage
motion. Various scheduling attendances ensued in respect of those motions,

L9 CN ledrned of the Flamilton Action in late February, 2011, On Mareb 1, 2011 CN's
counsel wrote to counsel for Mr. Holmes seeking a case conference before C, Campbell 1. to
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schedule a motion to transfer the Hamilton Action to Toroato; CN viewed the issucs in the
Toronto and Hamilton actions as inexiricably finked. A sase conlerence was held op March
11, at which time C, Campbell J. set March 24 as the date for hearing the Wage motion and
the transfer motion,

20 Notwithstanding that scheduled motion, counsel for Mr. Holmes advised CN thai
his client intended to note CN io default in the Hamilton Action unless it filed a defence, .
Campbell J. ultimately dealt with that issue.

21 In tate March, 2011, Mr. Holmes' counss advised that his client was not pursuing
his motion to strike out the claim, In his May 16, 201! affidavit Mr, Holmes confirmed that
he had decided not to proceed with that motion, primarily for the "pragmatic” reason that
the Recsiver intends to move for its discharge. The Wage motion was resolved by 4 consent
order of C, Campbell J. made March 24, 2011,

22 OnMarch 21 Mr. Sheppard, counsel to Mr, Holmes, wrote CN's counsel to advise that
his client objected to C. Campbell J. hearing the transfer motion. The only reason given was
that C. Campbell J, had "becn acting in the rols of case-managemont judge for many months”,
Later, Mr. Holmes, in his affidavit, deposed that he had concerns about C, Camphbell J,
hiearing the consolidation motion in light of the discussion which had taken place during
i case management coniorenee for that motion. The parties appeared on arch 24 before
(C. Campbell J. As described in the affidavit of Ms. Lefebvre, an articled student with CN's
counsel, the following trunspired at the March 24 altendance before C. Campbell J.: '

32, Mr. Munro [Holmes' counscl] made a reguest during the hearing for another
judee to allow for "fresh eves” for the litigation. Mr. Munro did not advise the court
that the defondant was taking the position that JTustice Cumpbell had pre-judged the
consolidation motion or Lhal there was any apprehension of bias, There was no basis
to do sa,

33. Justice Campbell said that ke would consider what counsel had raised, Fis ITenonr
directed Mr. Munro to the Commercial List Practice Direction policy of a single judge
hearing all motions in casc-managed procesdings.

2% Inthe result [ heard the motions on Juns 14, 2011,
IV, Issues raised by the Hamilton Action
A, The claim

24 The plaintiffs in the Hamilton Action are the Holmes Defendants in the Toronto Action,
The Amended Statement of Claim names thice groups of defendants:
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(1) CN, certain of its officors — E. Hunter Harrigon, Clande Moogeau, Keith Creel, J okin
Dalzell, Michael Cory — some of its in-house counsel - Olivier Choue and Nizam-(1-
Din TTasham — and some employees — Michael Tarkouh, Nick Nielsen and Dave Roy;

(1) Members of the CN Police who were involved in the investigation info the conduct
of Scott Ilolmes and Jenniler Flynn — Serge Mecloche, Ben Fusco, Bruce Power, Robert
Zawehny, Marc Pontenier and 8cout MeCallum; and,

(iii} Janice Holmes, the cx-wifc of Scott Holmes,

25 I the Hamilton Actmn the plaintiffs allege that J:.-umb Holmes prmlded 1::13&
informalion to CN and the CN Police which led to the u‘n‘mml charges against Scott Holmes
and Jenniler Flynn, Central to the plaintiffs' claim is the a ilegation that the UN Polive
conducted an investigation not only for the purpose of a criminal preseeution, "but alse Lo
assist in the prosecution of 4 civil action against the piaintiff Holmes for the recovery of
allaged losses”. The plaintiffs allege that: : :

[ijn causing the investigation of criminal proccedings against the plainiiffs Tlolmes
and Tlynn and the laying of such charges amounted to an unlcw.ffuI CUDSpIrﬂC}f whxch
- constituted an abuse of process. {ASC, para, 31) :

26 Tha “"Jhlﬂllffﬁ contend that the informations sworn, avamst them ]au,ked 1easoﬁable
and probable grounds and were done for the purpose Dl‘nsmtmﬂ in the prosecution of I;he
praposed civil action and therefore constituted an abu.ne 01" public office and an aliuse of
process. (3iven the eventual stay of the criminal pmueedmgs the Amended Smtcmcm of
Clatm advances & claim of malicions proseculion agamst the defendants. :

27  The Holmes Plaintiffs plead thal CN made false statam::nts Béfﬂfa the coutt in-order
to obtain the Mareva injunction and 1the appointment of a reeciver in the ‘l'oronio Action
(ASC, patras. 38 to 40), Those false statements, according to the p[a,mu[‘ts ‘?LIIIULIHLEd to an
injurious falsehood for which they seel: damagpes.

28 The Amended Statement of Claim identifies 24 instanees of conduct by the CN Police
and/or CN's in-house counsel during the investigution which the plaintiffs plead amounted to
abuses of process and abuses of public office. One particular of misconduct alleged that a ON
employes had falled to make full and frank dizclosure on the motions for Mareva and Anfon
Pillar orders in the Toronto Action (ASC, para. 42(p)), The claim also asserts wrongdoing
by the CN Police during the arrest and detention of Holmes and Flynn.

29 Finally, claimas in defamation are made against two of the defendants, _ZaWérbny
and Power. Although a claim for damuyes s asscried for the breach of Charter rights, the
Amended Staterment of Claim offers no particulars of that claim,
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B, Defence of ON and its officers, employees and in-hoase counsel

30 The CN defendants pleaded that upon receipt of un anonymous letter alleging that Scolt
Holmes was cominitting frand, awarding coniracts to his own companies, and solling serap
melul from the CN vards, separate investigations were commonced by CN management and
the CN Police, The Amended Statemont of Defence made the following pleading about the
results of the CN Management Investipation:

8. The information vielded in the investigation demonstrated that there was a scheme
1y which;

(1} ITolmes caused companies or entities relaled 1o him to provide some services to
CN without disclosing his conilict of intcrest;

(i) Holmes caused the companies to deliver invoices which were for amounis of less
than $10,000.00 cach, such that ihey were within Homes' upproval limit;

(i) Holmes, posing as another employee, inputted the involces into the N
accouniing and SAP system;

(iv) Holmes ther approved the invoices for payment that had been addressed to his
fmpervisur and without the supervisor's consent causad them 1o be sent to Montreal
to [Tead Gifice accounting for such purposs; and,

{(¥) The companies received the payments as a resull.

9. CN's internal audit team defermined that under this scheme, Flolies approved
payments based on invoices from companies or entities related to him, reaultmg in
milltong of dollars being paid to these companies,

1%y, The ON Management Investipation demonstrated thal invaicos were approved for
which equipment und sgrvices wete not provided.

11. The CN Civil Defendants acted appropriately and in accordance with the law prior
Lo and over the course of the CN Management Tnvestigation. Any information shared
with .., the CN Pelice Defendants was for a lawfnl, proper and appropriate purpose,

31 The N Defendants pleaded that they made full and frank disclosure on the motion
for a Mareva injunciion, and that by reason of the dismissal of Holmes' motion to set aside
the Muareve injunction he was estopped from re-litipating that issue. CN also pleaded;

30, CN was the victim of a [raud perpetrated on it by Holmes through his unlawful
conduct. That CN, by virtue of the provision of the Railway Sufety Act, has an
investigative and eoforcement arm docs not prevent {1 from taking the steps which it
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did te pursue both an investigation and the Civil Action. There is no abuse of process
igherent in the CN statutory and corporate structure giving rise to any duty to_the
plaintiffs or cause of action known at law,

38, The plaintiffs have sulfered no speeial damages, Their conduct would have Jad,;in
a1y event, to investigation, charges and arrest,

39. The conduct of the plaintifls bars any recovery of damages pursnant to the docitine
of ex turpi cawsa non ortiny wedio due to thelr 1|lcﬂa1 and wrangful condu:t as p]e;ldﬂd
wbove.

. Defence of ON Police

32 . ln their Amended Statement of Defence the CN Police pleaded {hat all p-ro‘du'{:'.tiun
orders obtained during thsir investigation were done so luwiully, honestly, in good faith, with
reasonabls and probable grounds, and; '

20, 'The results of the investigation revealed that Mr. Holmes had participatad in
sehieme to procure the unauthorized approval of [raudulent invoices ter ccummmeu that
he owned or controlled... :

33 Tha CN Police stated that all charges againsl Mr. Holmes and Ms, Flynn were laid with
reasonable and probable grounds and that they conducted themselves "reasonably, lawfully,
in good faith and for proper purposes”, Thoy denied making any defamatory stalements.

34 The CIN Police also pleaded that the "plaintiifs arc barred from récov ering dl’ﬂﬁgﬁ
pursuant to the doctrine of ex furpi cause non oritur actio by reuson of f:hmr ilIﬁEﬂl Or W T Dn;_ﬁm
condugt”,

D. Defence of Janice Holmes.

33 Ms. Holmes denies that she conspired with any members of the CN Police to
institute criminal proceedings against ITolmes or Flyan, Ms. Holmes pleaded that she was
not involved with any of the contracts between Complete Excavating and CN,

V. Analysis
A. Removing the Tovonto action from the Commercial List (delay)

36 Let me first deal with the motion by the Holmes Defendants in the Toronto Action
to remove it [rom the Commercial List and place it an the Civi} List. They argue that CN
hras delayed in prosecuting the Toronto Action by not insisting thas the other defendants file
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their defences or by failing to note them in defzult, and that the plaintift has not st the action
down for trfal within two years,

37 1 see no merit to these arguments, The record of the proceedings reveals that most of
the delay in 2009 was caused by Mr. Holmes' decision to move to set aside the Mareve and
Receivership orders, an effort which did not succeed, and by Mr. Holmes' fatlure to comply
prompily with orders of thus Courd, resulting in contempt proceedings by the Recetver agajnst
him, Most of the delay in 2010 resultad [Tom the on-going ciiminal preliminary hearing,
Upon the stay of the criminal charges CN moved to obtain disclosure of the Crown Brief and,
shortly thergafter, Mr. Holimes commenced the Hamilton Action, the eflzcis of which have
pre-oceupied the parties since this past Febroary. In sum, the record discloses no delay on
the part of CN which would fustify removing the Toronto Action from the Commercial List.

38 On the contraty, the litigation history ol the Toronto Action points strongly 1o the
need to keep (he protesding under the dircction of the case management process which
C. Campbell J. has been applying in accordance with paragraph 33 of the Commercial
List Practice Direction, I therelore dismiss this part of the melion brought by the Holmes
Deiendants,

B, Regquest to transfer the Hamilton Action and to eonsolidate with the Toronto AcHon

39 CN secks to transler the Hamifton Action to Teronto and consolidate it with the
Toraonto Action; the Iolmes Defendants, the Greyslone/Belview defendants and Mr. Fussie
oppose that request, The issues of transfer and consolidalion are incxrricably linked logether,
z0 I will consider them ail (he same tima,

B,1 The applicable Rules and their urisprudence

40 Rule 13.1.02(2) of the Rudes of Civil Procedire sels out the considerations which a
court must take into account when determining a request to transfer a proceading from one
county to the other:

13.1.02(2) Il subrule (1) does not apply, the court may, on any party's motion, make an
order (o transter the proceeding to a county other than the one where il was commenced,
il the court 13 satisficed,

{a) that it is likely that a fair hearing cannot be held in the county where the
proceeding was commenced; or '

(b) that & transfer is desivable in the interest of justice, having regard to,
(1) where a substantial part of the events or omigsions that gave rise to the claim

occusred,
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(i} where u substantial part of the damuages were sustained,

(iii) whers the subject-matter of the proceeding is ov was located,

(iv) any local community's interest in the subjoct-matler of the prr:rccc:cﬁng; '
(v} the convenicnes of the parties, the witnesses and |;lll3 court, |

{viy whether there are counterclaims, erosselaims, or Lhud or suhchuem parly
claims, -

(vii) anly advantages or disadvantages of a particular plage with respect to
securmig ihe just, most cxpeditious and least cxpensive determmdtmn of the
proceeding on its merits,

(viil) whether judges and court [acilities arc available at the other county, and

(ix) any other relevant matier.
41 Tcexpressed my understanding of the jurisprudence under this rule in Hallman v. Pure
Spowsal Trusl { Trustee of § where [ wrote: '

The rule does not stale thut the initiating party must justify the chmce as a reasormbl
ong, If onc of the parties opposite thinks the choice an unf easonable one for wlmtc\“r
reason, it may bring o motion to change the venue. On that motion the court bhmuld
engage in the "holistic” exercise described in Eveready of cansidering the enumerated
factors, including "any other relovant malter”, in arder to determine whelher the moving
party has demonsirated that " transfer is dealrab ¢ in the interest of justice", .

Certainly when one looks back ai the history of earlier change of venue Tules ons
segs courts imposing a requirenient on the initiating party to scleet only & venue. that
had a rational connection with the cause of action or the purties - the history ol that
requirement is set out in detatl in Eveready; paras. 12 1o 15, Fowever, as noted in
Lveready, the requirement did not find favour with all judges: see Eveready, para. 16,
While the connection of the venue to the parties and the subject-matter of the dispute
are factors 1o be taken into account in the overa!l analysis under Rule 13.1.02(2), 1 agree
with the analysis in Eveready that a court should approuach the venue issue by weighing
and considering each of the enumerated factors in order to determine whether a transfer
of vemue is desirable in the interest of justice. As echoed by M. F. Brown L. in Patry v,
Sudbury Regional Hospital [2009] 0.1, No, 1060 (8.C.I.):

The law is well established that change of venue motions are fact specific. The
currant rule makes it clear that nona of the enumerated factors are more impottant
than the other and all of those factors and any other factors ralevant to the location
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of the action must be balanced to cnsure that & proceeding is transferred from the
county where it was commenced only if such transfer is "dssiruble in the interest
of justice. {para, 13)

Such u holistic approach best reflects the policy choices underpinning the language of

tha rule, ”

42 Rulde 6 of the Rules of Civil Procedure doscribes the circumstances under which s court
muay order the consolidation of two proceedings:

6.01(2) Where {wo ar more proceedingy are pending in the court and il appears to
the court that,

(a) they have a question of law or Facl in comman;

(b} the relief claimed in them arises oul of the same transaction or occurrcnee
or series of ransactions or oconrrences; or

{c) for any other reason an order ought to be made under this rule,
the court may order that,

(<) the proceedings be vonsolidated, or heard at the same time or one
immadiaiely alter the ather; or

(¢} any of the proceedings be,
(1) stayed until after the determination of any other of thom, or
(1) aszerted by way of counterclaim in any ather of them,

(2} In the order, the court may give such directions as are just to avoid unnecessary
costs or delay and, for that purpose, the court may dispensc with services of a notice
of listing for irial and abridge the time for placing an action on the tral list.

6.02 Where the court has made an order that proceedings be heard etther at the same
time ot one immediately after the other, the judge presiding al the hearing nevertheless
has discretion io order otherwise.

43 Perell and Morden, in The Law of Civil Procedwre in Ontario, First Edition, cxplained
the key considerations undeslving the consolidation rule;

Befors making a consolidation order or an order for a trial together, the court will
consider whether the criteria defined by the rule have been satisfied and theo considat
whether the balance of convenience favours such an order, Tt is not appropuiate io
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consolidate actions arising from separate and dislinet ocenrrences, In assessing ix,f'hather
there is a question of fuct or law common o both procsedings, the focus is on whether
the proposed common issue hus sufficient fmportance ia relation to the other facts or
issues such that it would be desirable that the matters be vonsolidated, heard at the same
time, ov aster each other.

Theunderlying policy of the consohdatmn rule 18 1o avoid & multiplicity of pmwedm

to promole expeditious and inexpensive determuination of dispuies, and 1o a,vmd
inconsistent judicial findings. In exercising its discretion whether to  order the
consoliclation ol proceedings or that they be heard simultdneously or conseeutively, the
conrt will consider the gensral rule, mandated by the Cowres of Justice Act, that, as far as
possible, multiplicity of proceedings shall be avoided, and a variety of factors including:
(1) the extent of the differenes of commonality of the factual or issucs in the procéedings:
(2) the status of the progress of the several proccedings; and (3) the convenienge or
inconvenisnce, in terms of time, monsy, due process and adminisiration, of bringihg the
proceedings together. *

To this T would add the comments made by Quinn J. in Wood v. Farr Ford Lid.:

The customarily expressed purpose of rule 6 is to avold multiplicity of procecdings,
thereby proventing inconsistent dispositions, protecting the scarce resources of the court
and savinp cxpense to tha parties. However, it also safcguards against a lactical decision
to subject & party of parties to more (lun ore action and, therefore, it promates
fairness.”

44 One can find in the case law several expressions of the variety of factors which a
court shouyld take into account when vonsidering a request to consolidale proceedings, A
very comprehensive one was offersd by Master Dash in f7/4864 Owrario Ltd v 1721789
Ontario Inc:

A non-exhaustive list of some of the considerations on ordering trial together may,
depending on the circumstances, include:

{n) the exiont to which the issues in each action are interwoven,
(b} whether the same damages are sought in both actions, in whole or in part;

(¢) whether damages overlap and whather a global assesstnent of damages is
required;

{d} whether there is expected to be a significant overlap of evidence or of witnesses
amoeng the various actions;
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{e} whether the parties the same;
(f}whether the lawyers are (he same;

(g) whethor there is a rvisk of inconsistent findings or judgment if the actions are
not joined;

vhy whether the issues in one uction arc relatively straight forward compared 1o the
complexity of the other aclions;

(i) whether & decision in one action, if kept separate and tried [irst would likely put
an end to the other actions or sipnilicantly narrow the issues for the other actions
or significantly increase the likelihood of settlement;

{j) the litigation status of each actiown;
(k) whether therc is g jury notice in one or more but not all of the actions:

{1y whether, if the actions are combined, certain interlocutory steps not vel taken in
some of the actions, such as examinations for discovery, may be aveided by relving
ot transcripts from the more advanced action;

() the timing of the motion and the possibility of delay;

(n} whether any of the parties will save costs or allernatively have their costs
increased if the actions ars tried togcther;

(o) any advantage or prejudice the parties are likely Lo experience if the actions ate
kept separate or if they are to be tried togather,

{p} whether wrial togeiher of all of the actions would result in unduc procedural
complexities that cannot easily be dealt with by the irial fudye;

{q) whether the motion is brouglit on consent or over the chicction of one or more
partics,

B.2 Constdering the factors presented by these proceedings

45 Istart by considering the issue of whether the Torente and Hamilton Actions should be
consolidated because a determination ol that izsue will play a large role in deciding whether
the Ilamilton Action should be transferred to Toronto,
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e Based on my review of the pleadings in the Toronto and Flamilton Actions, it is
clear that both actions have subatantial facts in common and that the relisf claimed in them
arises, in karge part, out of the same trangaction or cocurrence, o series of transactions or
occurrences, The muin issue in the Toronto Action is whether Mr. TTolmes, and the other
derendants, engaped in the wrongful conduct allsged by CN. That factual inquiry, and the
evidence related to it, will play a large role in the Hamilton Action, Although Mr. Holmes
and Mas, Flynn plead several causes of action in the Hamilton Action, a significant part of
the factual inquiry in thal proceeding will focus on two questions: (i) did the ON Police
have reasonable cause (o lay the charges agatnst Mr, Holmes und Ms, Ilyon, and (i) did
the CN Police acl [or an improper purpose in 50 daing?? A consideration of the guestion
of reasottable cause, in turn, will reguire the review of (1) evidence concerning the oicsrs'
subjective heliels thal they had reusonable and probable grounds to charge the Hamilton
piaintifis and (b) evidence thal a reasonable psrson, p[aced in the position of the ofﬂcer
would have believed that reasonable and probable grounds éxisted to lay those cliar ECH
Although the issuc of the officors' subjective beliefs does not arise in the Toronto A¢t1m1
certainly the evidence with respect to the exisience of obhjective grounds for rea.mnu,bll: canse -
will track that in the Toronto Action,

47 Turther, notwithstanding the limilations surrounding the defence of ex turpi cm_zg;a:_g
the pleadings disclose that the evidence CN and the CN Police will rely upon in ihe Hamilton
Action i suppost of that defence will draw Targely upon the same evidence they adduce in
support of their defence of the existence of reasonable canse which, in turn, will overlap
significantly with the evidence the plaintiffs will adduce in the Torento Action. Finally, in
the Harmlton Action the plaintiffs have put in ssue the conduet of CN in Ubh‘lll‘ﬂﬂb cRriain
ordery in the Toronto Action, adding to the -dvmantldr} avetlap.

48 Now, it is frue ihat the issue of the appmpnateness of the purpose of the criminal
proceedings docs not arise in the Toronlo Action, but the issue of purpose will draw, in
parl, on evidence regarding the conduet of the Holmes Defendants. As well, although. the
Hamilton plaintiffs have also pleaded a claim in defamation, from an evidentiary perspective,
that claim will play a minor role in the trial of the Haumilion Action,

49 Insum, while the issues pleaded in both aclions are not identical, certainly the evidence

wliich will be led in respect of the issues in the Toronto Action will play a very large role i in
the adjudication of the issucs pleaded in the Hamilton Action. In other words, there will be &
very significant overlap of evidence in the two proceedings, That factor points very strongly
to some form of joinder of the two proceadings.

A0 Se, oo, the substantial commeonality of the factual matrix for the Toronto and Hamilton
Actions necessitates some joinder ol the actions in order to keep pre-trial discavery costs
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within some manageable range. Simply put, there is no need for the parties to have to el the
same story twice belore trial in two diflevent proceedings.

51 Idonot regard the commencement of the two proceedings in different judicial regions
as a major factor, CN conunencad 12s action in Teroate, bul K. Hohnes did not move to
change its venue. Moreover, the trip belween Torento and [amilton is a mere daily commute
for many peoples; it is not & road irip Lo some faraway land.

32 Asafactor militating against joinder Ms, Flynn submitted that in the Hamilton Action
she retained joint counsel with her husband, Scott Holmes, whereas in the Toronto Action
she has separate counsel, I do not rogard that as a reason against ordering some joindar of
lhe two aclions. The cholee of retaining two different counsel was Ms. Flynn's to make, and
it 18 open to her {o instruet her different counsel to conduct themselves in & manner which
will minimize the overall costs to her,

53  Thereisnot unidentily of parties in the two actions — the Sousa and Greyslone/Belview
defendants are not pamed in the Hamilton Action and the CN Management defendanis and
CN Police arc not named in the Tovonto Action. I do not see this factor as militating against
somc form of joinder of the two actions, Certainly efforts should be made in the proceedings’
Rule 29.1 discovery plan to schedule examinations for discovery in such a way as to ensure
that only thosc partics who need to attend a particular expimination do so, and a similar
efficiency should be brought to dealing with any interlocutory motions. 1 have no doubt
that continued case management of the proceedings and ths preparation of a joint Rule 29,1
discovery plun can achicve those goals, both with respect to any pre-trial sieps, as well as
with developing a fair and cost-cffactive trial management plun.

54 Omne significant difference between the two actions does exist - the Form ol the ifyl. The
plaintilfs served a jury notics in the Hamilton Action, whereas nons has been served in the
Toronte Aciion. The right to & jury In a civil action is a substantive right which should anly
be displaced 10 whole or in part upon it being ostablished clearly that the isaies to bs tried

are not appropriate for resolution by a jury. P eN requests that I strike out the jury notice,
I'am not prepared to do so at this eatly slage of the proceeding. Productions and discoverics
have not yet occurred, nor s it clear whether expert evidence will be adduced at trial, The
factnal complexity of the trials has not yet come inlo focus, so it would be premature, in my
view, o consider whether the jury notice should be struck, I fully recognize the difficulties
associaled with the prospect of a trial of the Toronto Action by judge alonc and that of the
Hamilton Action by judge and ury, including the risk of inconsistent findings of fact, bui
that important issue can be re-visited at a later date when more will be known about how the
parties intend to present their cases at rial. Moveovet, the existence of the jury notice doss
not prevent some of form of joinder of these two actions in order to bring cost benefits to
the pre-trial preparalion of the cases,
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55 CN hus demonstrated the exislence of factors specified in Rule 6,01(1)a) *md {b) md 48
well, that the balance ol convenience justifies some joinider of these actions. I am not plepdrcd
to consolidate them, but [ do grant the alternative relief sought by CN that the two actions be
heard one immediately after the other. I transfer the Hamilton Action to the Toronto Ragion
Comnercial List, The parties have liligated tor some time on the Commaercial List, without
protest ubout the venue, so 1 tond to regurd the commencemsnt of the Hamilton Action i in
that venue as more in the nature of « Laclical step, In order that cfficiencies from joinder
arc achieved in the pre-trial steps of the proceedings, I order the partias in both actions to
continue with the case management of the procesdings belore C. Camphell I, and 1 also order
the parties to both actiors to develop a joint Rule 29.71 discovery plan,

C. Establishing a timetable for the actions

56 Both CN and the Holmes Defendants seek orders establishing a timstahble [or the
Toronte Action, § complelely ugree that a joint timetable should be imposed for the Taronto
and Hamillon Actions, No pariy filed a proposed timetable, 5o | can hardly imposc one in
the abseiice of any proposals, 1 direct the partics to secure a 9:30 a.m. appointment before
C. Campbell T within the next threc wecks in order to establish a joint timetable for both
proceedings. The pariies must exchange and file proposed timetables at least three days
belore that appointment. Of course, T would encoursge the parties 1o discuss and agree upon
a joint limetable,

1, Setting aside the Protocol Order

¥ CN seeks an order varying the Protocol Order of December 4, 2008, That order
was not placed in the record belore me. Without an opportunity to- review that ordee, [
cannot consider varying it, The parties are to place this matler on the agenda of the $:30 a.m,
appointment which T have directed them to book with C. Cumpbell T,

Y1 Conclusion and directions
38 For the reasons set forth above, T make the following orders:

{1 I grant the motions of CN and the CN Police to transfer the Hamilton Actioh to the
Toronto Reglon Commercial List:

{ii} I dismiss the Holmes Delendants' motion Lo remove the Toronto Action from the
Commercial List,

(ifi) [ ordlor that the Torento Action and the Hamilton Action be heard one immediately
after the other,
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(1v) T order the parties in both actions to continue with the case management of the
proceedings before C. Campbell T.;

(v} [direct the parties to seeurc a 9;30 a.m, appointment before C. Camphel] J, within the
next three weeks in order to ostablish a joinl imetable for both proceedings. The parties
must exchange and file proposed timetables at least three duys before that appeintoent.
The igsue of the variution of the Protocol Order shall be placed on the agenda of that
9:30 a.m, appointnent; and,

(vi} L also order the partics to both actions to develop a joint Rule 29.1 discovery plan,

39 D'wish to make onc final comment concoruing the reasonable and proper expectations
of paries about the case management of these procesdings in light of section 33 of the
Commercial List Practice Dircction which enunciates the policy that one judge should hear
the whole of a matter on the Commercial List. In A&rame v Abrams I offered the Following
observations about how case management inevitably operates under such a systen:

Il is apparent that Mr, Abrams has challenged my jurisdiction to malke such directions
becausc they do not accord with the way he wishes Lo litigate this proceeding. Judicial
management of high-conllict cases, such as this one, involves, at times, a cerlain amonnt
of "judicial squeezing” in order to advance the case to a hearing in 4 timely and
proporuionate manner. ot all partics take kindly to such squeezing, Bu, it is worth
recelling the comments made by Master Haberman in her deeision in Maother of God
Church v. Bafolis where one party sought the recusal of g case management master with
whose dirsctions it did not agree:

It 15 undersiood that, in a case managed environment, thers will be times when the
master [onns an impression about how one party or the other has been conducting
itsslf as w result of this ropoated exposure. If the view is unfavourable, that, in and
of itsell, does not give rise to 4 basis for recusal, One must still meet the tegt that
has been articulated by the Supreme Court of Canada. Similarly, if the master's
repeated dealings with the partics and the issues gives rise to a schsa that there is
morc misrit 1o one side than the other, that, too, will not suffice to prevent firther
handling of the case. That is precisely what case management war intended to do -
creaie an expeditiour and cost effective way to resolve all aspects of the disputes that

come before the courts, by allowing judgesimasters to become familiar with the case
L1

through repeated exposure.
In other words, some amount of judicial squeezing acccrmp'ani-as litigation management.
If some pinching occurs, that does not signal a lack of jurisdiction or bias, but simply
a necessary degree of judicial hammering to bang a case back into proper procedural

- ~— ——— e e e ——— - —— —e e

Wes MraaMext cisin Copyrigsl ® Thamaon Rauts-a Cenada LI fud o ik ierass teecyding Indivigus? oot selImenls!, £ ks resared, By




Canadian National Railway v, Holimasg, 2011 QNEC 4337, 2011 Carswel |Unt 7935
Z01T ONSC 3837, 2071 CarswellOn: 7635, (2011] .1 No. 3672, 205 AC Vi 8. adioi0 ™ i -

shape. The recent adoption of the principle of proportionality signals that the sound of

the judictal hammer wili only get {ouder, 12

YIL Costs

60 Twould cncoyrage the partics to try to selile the costs of this motion. [f they cannot, any

party secking costs may serve and file with my office written cost submissions, together with

a Bill of Costs, by Monday, August 29, 2011. Any party opposing a request [or costs may

serve and file with my office responding written cost submissions by Friday, September 9,

2011, The costs subrmisstons shall not exceed four pages inlength, excluding tha Bill of Costs,
Mution granted in part,
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Logtenhcre v, ING Insurance Co,

2008 CarswellOnt 5100, [2008] 0.4, No. 3304,
160 A.CW.8, (3d) 32, 66 C.C.L.1. (ath) 145

Lynn Logienberg (Plaintiff) and ING Insurance Company
and Acclaim Ability Management Inc. (Defendants)

KD, Gordon J.

Heard: June 18, 2008
Judgment: July 7, 2008
Docket: C-10670/08

Counsel: Patrick Wrymes for Plaintify
Kadey Schultz for Defendants

Subject: Civil Practice and Procedure; Insurance; Torls

Relaled Abridgment Classifications :

Civil practice and procedure

X Plaadings

X.2 Statement of claim
X.2.d Jonder of claims
[nsurance
K Aclions on policies
X.2 Practice and procedure
X.2.{ Joinder and consolidation

Headnote '

Civil practice and procedure - Pleadings —- Statement of claim — Joindsr ol ¢laims —

Greneral principles

Plaintiff alleged she was injured in motor vehicle accident — On November 30, 2004, plaintiff
“and her immodiate family commenced tort claim against driver and owner of other vehicle

("tart action") — Produciions and discovery of defehdants wers complete and discovery of

plaintift was to continue in fall — Plaintiff alone commenced aclion herein on January 25,

2008 against insurer claiming inter alia accident benefits and damages for breach of contract

and nepligence ("bad faith action"), for which she was se.[-represented — Insurer moved for

arder that tort action be tried Logether with bad faith action — Motion dismissed — While

both proceedings had common question of fact, order was not appropriste — Given evidence
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of plaintiff's inability to fanction effectively for more than short perinds of lime and given that
she was self-represented in one action, it was lileely that frial time would be increased having
actions heard together — There were no expocted savings in experts' time or witness [ees —
Tort action was more advanced than bad faith action and it was unlikely that it wounld be
ready for trial witlin reasonable time frame — Plaintill stood to suffer substantial prejudice
if tort wotion was delayed in regard to her Arancial situation and her health, whereas there
was no evidence thal wsurer would be prejudiced by having two actions tried independently.
Insurange - Actions on policiss - Practice and procedure — Joinder and consolidation
Plaintiff alleged she was infurad in motor vehicle accident — On November 30, 2004, plaintiff
and her immediate family commenced 1orl claim against driver and owner of other vehicle
("tort action') — Preductions and discovery ol defendants were complete and discovery of
plaintiff was to continua in fall — Plaintiff alone commenced action herein on January 25,
2008 agatnst insurer clatming inter alia zccident benefits and damages for breuch of contract
and negligence ("bad faith action™), for which she was seli-reproscnted — Insurer moved for
order that tort action be trisd topether with bad faith action - Motion dismissed — While
both proceedings had common question of fact, order was not appropriate - Given evidence
of plaintiff's inabitlity to function effsciively for more than short periods of time und given that
she was sclf-represented in one action, it was likely that trial time would be increased having
actions heard topgether — There were no expected savings in cxperts’ time ot wilhess Tees -
Tort action was more advanced than bad faith aclion and it was unlikely that it would be
ready for trial within reasonable time frame — Plaintiff stood te suffor substantial prejudice
if tort action was delayed in regard to her financial situation and her health, whereas thers
was 10 evidence thaul msurer would be prejudiced by havitg two actions tried independently,
Tablc of Authorities
Cascs considered by R.D. Gordon J.:

Shak v. Bulken (1996), 1596 CarswellBC 289, 46 C.P.C. (3d) 203, 20 B.C.L.R, {3d} 393

(B.C. Master) -— lollowed

Webster v, Webster (1979), 12 B.CLR, 172, 1979 CarswellBC 129, 10 C.P,C. 248 (R.C,

8.C.} — {ollowed
Riles considered:
Rules of Civil Procedure, RR.Q. 1990, Reyg, 194

R. &6 — rcferred to

R, 6.01(1)a) — congidered
R. 6,01(1)(b) — considered
R. 6.01(1)(c) — considered

R, 5701 —referred to
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MOTION by defendant insurer for order that plaintills tort action against owner and othep
driver be tried together with plaintiff's bad faith action agatnst insurer,

R.D. Gordon J.

I This decision p&rtains to a motiot broughi by the defendant ING Insurance Company
{hercinafter referred (o as "ING™) asking that this ucrion and 1he proceedings in C‘ourt File
No. C-8534/04 be tried together or ong immadiately after the other,

2 The Plantiff was involved in a motor vehicle accident on December 3, 2002 and alleges
that she sustuinzd injurics in this accident. She and the meinbers of her immediate family
began an action (Court I'lle No. C-8534/04) against the driver und owner of the other vehicle
involved in the accident alleging his responsibility for the accident and claiming various heads
of damages, including nen-pecuniary damages for pain and suffering, pecuniary damages
for out-of-pocket expenses incurred as 1 result of the accident, damages for past and fulure
cost of care, damages for costs of household and home maintenance chores, and damages for
lags of income, loss of competitive advantage and loss of carning capacity, Her imtediaie
family has advanced what are commonly known as Family Law Act claims, Mr. Wymes is
solicitor of record m this action. The claim was issued an Novomber 30, 2004. Discovery of
the Defendants is complete, Discovery of the Plaintiff s to continue this fall. Productions are
complete. From the Plaintiff's perspective, the matter is ready to be sel down for trial, T will
refer to this aclion herealler as the "tort olaim™.

3 The Plaintiff hus also fasucd the action egainst ING and Acclaim Ability Management
Inc. under wiuch Lhis motion is brought. Lynn Lopgienberg is the sole PlainlifT in this action
and she is self-represented. For the purposes of this motion, Mr, Wymes attended and made
argument on her behalf, This clabm was issued January 25, 2008 and claims accident benefits,
darnages for breach of coniract, negligenee, misrepresentation, breach of fiduciary duty, bad
faith, mental anguish and distress and intontional inlliction of mental apguish and distross.
It ulso claitns aggravated, exernplary and/or punitive damupes and a declarstion that the
Deicndants acted in bad faith, Discovery af the Plaintiff has vei to take place in this action
Discovery of a representative of ING has yet to be undertalken. There is little doubt that ther

will be motions brought by the Plaintiff to discover morc than one representative of ING
and to have certain produection issues addressed. I rather suspect that ING will also have a
motion relative to production. I wil! refor to this action hereufter as the "bad faith claim”,

4 The grounds advanced by ING in support of its motion are that:

1. Both actions relate to damages arising frow the same motor vehicle accident:

2. Both actions involve common questions of [act and law: and
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3. The 1ssues of apportionment of damages between the defendants arve contingent
on findings of fact as against each of the defendants in both procesdings,

3 It is the contention of ING that the trial of these actions together or one [ollowing
the ather would result in the most cxpeditious and least expensive determination of the civil
procoedings and would avoid duplicitous and possibly inconsistont rulings given by separate
COrts,

¢ Iam adwvised that the remaining delendants in each action consent to the rolicf sought
by ING, The Plaintiff docs not. The Plaintiff contests the moiion on the following bases:

1. That ING gas not met the onus required for the order requested;

2, That the actions are at very different stages and considerable delay and prejudice
would result to the Plaintiff i 1he order were granted;

3, The nature of the two claims are very differcnt;

4, There are diffsrent partics in the two claims;

5. There ts no prejudice to ING if its request is denied;

6. There are [ew, if any, witnesses wlio are common to cach action;

7. The Plaintiff's disabilitiea would make it extremely difficult for her to prepare
and attend at two trials within a shori period of time,

7 1 believe that it is now commonly accepted that the underlying policy of Rule 6 is to
avold a multiplicity of proceedings, 1o promote expeditions and incxpensive determination
of disputes and to avoid inconsistent judicial [indings,

8  In order for a moving party Lo be successful in having the court consider iis request to
have two actions tned together or one immediately following the other, it has the onus of
meeting one of the criteria sst out in Rule 6, namely that:

{a) the separate procecdings have a question of law or fact in common;

(b} the relief claimed in them atises oul of the same transaction ot occurrence or
serigs of transactions or occurrences, or

{c) [or any oiher reason an order ought to be made under this rule.

9 T am satisfied that the two proceedings have a question of fact iz commeon. Indeed,
the Plaintiff as much as admits the same in pavageaph 14 of her faclum, The nature of the
Plaintiil’s injuries, the extent of her disability, and whether or niot such disability arose as a
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resull of the motor vehicle accident in guestion arc issues that will figure Lo one extent of
another in both actions.

10 As ING has satisfied one of the criteria sot out in Rule 6, it becomes necessary Lo
consider other factors that might lead a court to consider whether or not the requested order
ought to be granted, This involves a balancing of such factors as expediency, convenience and
prejudice to the partics. A uselul list of criteria has been developed in the cases of Webasrer
v Webster (1979), 12 B.C.LR, 172 (B.C. S.C.} and Shah v. Bakicen, [1996] B.C.). No. 2836
(B.C. Master): :

« Will the order sought create a shvings in pretrial procedures?

* Will there be a real reduction lo the number of trial davs taken up by the trials being
heard at the same time?

* What is the polential for a party 1o be seriously inconvenienced by being required to
attend a trial in which thal party may only have a marginal interest?

« Will there be real savings in experts' time and witness fees?

« s one of the actions at & mare advanced stage than the other?
» Will the vrder result in a delay on ane of the actions?

* Are any ol the uellons proceedings in u different fashion?

11 When I consider these issues, it i my opinion that the order requested by ING is not
appropriate in the circumstances of this case for the fallowing reusons.

12 There is no evidence before me upot which I could find th’ﬂ, there would bc a savin g8
in pre-trial procedures,

13 There is no svidence before me upon which [ am able to find that there will be a real
reduction in the number of trial days taken up by the trials being heard at the same time or
ohe immediately following the other. On the contrary, aiven the evidence of the Plaintiff's
inahility to function effectively for anything more than short periods ol Hme, and given that
she 1s represented in only one of the actions, 10 s likely that trial time would be increased by
having the actions heard topether,

14 There 1z little evidence before me by which I can find that there would be any real
savings in experts’ lime and witness fees. The Pluintiff has provided evidence that in fact (he
witnesses will largely be diffetent at the two trials. TNG has not provided a list of witnesses,
Furthermore, in the event a combined trial lasts Jonger than the two trials heard individually,
it is likely that there would be no such savings.
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15 On the evidence belore me, it is hard to Imagine that the tort action s not far more
advanced than the bad faith action, In the tert action discoveries are nearly complete. In
the bad faith action they have not yet begun. In the tort action, document production is
complete. In the bad faith action, not only is document production noi complete, but there
are motions contemplated with regard Lo it, Given the history of the *irst sit months of the
trad futth action, and the number of motions alrcady brought within it, it is very unlikely that
it will be ready for wial within any reasonable time frame, | recognize that it iy the position
of ING that any delay in the bad faith action has been the fault of the Plaimtiff. However, T
do not have sullicient evidence before me Lo make that determination and in any event, that
has little bearing on what amount of time it will take to get the action ready io proceed to
trial in the filure, In my view, the order sought by ING will almost certainly result in a delay
in getting the torl aclion to trial, '

16 I will add 1hat although there are some common elements to the two actions, there
are many elements that are completely different, For example, in the bad Faith action, some
damages arc claimed which are not related to the injuries suffered in the motor vehicle
accident, but arc alleged to be the result of the poer treatment of the insured by the insurer,
This 1ssuc.cxists completely independently of the tort action and is based upon an entirely
different sct of allcgations,

17 Lastly, it is apparent from the evidence belore me that the Plaintiff stands to suffer
substantial prejudice il the tort action is delayved both in regards to her fnancial situation
and her health. There is no evidernce hefore me to support the notion that ING would he
prejudiced by having the two actions tried independently.

18 When one balances all of thess considerations, it is apparent that this is nol «
siluation whereitis appropriate to order thal the actions be tricd together or anc immediataly
following the other notwithstanding that theres are some common lactual issues,

19 Given that the Plaintilf has been successful in defending TNG's motion, it is appropriate
that it have ils costs on a partial indemnity basis, Considering the costs outline provided by
Mr. Wymes and the varipus factors set out in Rule 537,01 the sum of $3,500.00, all inclusive, i3
areasonable and appropriate costs award in all of the circumstances. Such amount iz pavable
forthwith,

2() Counsel for the Defendant i the torl action appeared on this motion and made
argument in support thereol, It does not seem appropriate that theee be an award of costs
it favour of or against this party.

Moliion dismissed.
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Civil practice and procedure --- Pre-trial procedures — Consolidation or hearing together -
Hearing logether or sequentialiy
Trust was set up for benefit of EM — Settlor was EM's grandmother — RM was trustec
of trust and of grandmether's will — One faction of M family brought motion to have five
proceedings arising from dispute heard together - - These were: application by EM against
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RM for breach of fiduciary duty and removal of RM as trustee of trust; contested passing of
accounts in relation Lo grandmother's estate; action by RM against RBC and C for negligence
i relation (o assels of trust; thivd party claim against RM by RBC and C for tndemnity;
and solicilor's negligence action by RM against P — Master dismissed motion - - Appeal
dismissed — Master determined that factors in R. 6 of Rules of Civil Procedyre militated
aguinsl trying actions and applicadons together, and doubted that she had jurisdiction {o
make some of orders requested — Masler did not err by [uiling to properéy apply R. 6 of Rules
— She found there was common threshold izsuc as between proceedings. namely, whether
RM breached her various fiduciary duties; and that balance of convenience did not [avour
compelling RBC and C o participate in M [amily estate matters — Musier's conclusion was
unassailable — She took into aceount relevant Fuclors and did not apply irrelevant cnes —
Master did not err by finding that she did not have jurisdiction o make somz aspects of
order sought — She found that her order would have effect of converting application into
action — Only judge can make such order — Master found she had no jurisdiction to transfer
Kitchencr matters to Toronto — Only judge can transfer matters on estate list .— Master
noted that RM had brought motion [or case management, which she found was more suitahle
for these matters than R. 6 order — Master's decision was disvretionary one — There being
1o orror, her decision was entitled to deference,
Table of Awthoritics
Cases considered by Guldstein L.t
Coully v. Pirto (2007), 2007 CarswellOnt 7050, 48 C.P.C. (6th) 183 (Ont, Mastor) —
foliowed '
vandaeva Towal image Safon fne. v, Hlembizky (2003), 29 C.P.C, (5th) 66, 169 O.A.C,
354, 2003 CarswellOnl 865, 63 O.R. (3d) 769, 225 DL R. (4th) 322 (Onl. CA) —
refatred to
Logienbery v. ING Insuranee Co, (2008}, 2008 CarswellOnt 5100, 66 C.C.L.1. (4th) 145
(Ont, §.C.I1) — referred to
Faulv. Pizule (2011}, 2011 ONSC 3490, 2011 CarswellOnt 4539 {Ont, S.C.J.)— lollowed
Shah v. Bukken (1996}, 1996 CarswellBC 289, 46 C.P.C. (3d) 205, 20 B.C.L.R. (3d} 393
(B.C, Master). - congidered
Rules considered:
Rutles of Civil Procedure, R.R.O. 1990, Reg, 194
R. &6--- considered

R. 6,01 — considered
E. 38 10— considerad
R. 75 — considercd

APPRAJ. from decision dismissing motion to have five proceedings heard together,
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Goldstein J,:

1 The Marchant family appears determined to consume itself and others in a family dispute
ovet a relatively small amonnt of moxtey. To that end, there have been al least five ditferent
proceedings in the Superior Court. The family Is split into factions, One faction brought a
motion to have the five proceedings heard Logether, Mastor Abrams dismissed the motion.
On April 2, 2013 [ dismissed an appeal from that decision with costs. I made the tollowing
endorsement;

I am not persuaded that Master Abrams erred. Thu appesl is diamissed, T will issue more
eXlensive reasons.

These are my redsons.
Background

2 The background facts and the five proceedings are summarized in the deocision of Master
Abrams and there is no need for me to significantly expand on those points here. Bricfly, a
trusl was set up [or the benefit of Edward Marchant to provide for his educatior, The Settlor
was Edward's grandmother, Edith Marchant, Rosemary Marchant was the trustee of the
trust, Rosemary was also the trustee of Bdith's will,

3 The five proceedings are:

+ An application by Edward (by his Iitigalion guardian, Andrew Marchant), against
Rosemary for breach of fiduciary duty and removal of Rosemary as trustee of the trust,
Andrew is Edward's first cousin, Rosemary is Edward's aunt.

+ A contested passing of accounts in relation to the estate of Edith. As noted, Rosemary
15 also the trustee of the estate. '

» An action by Bdward (again, by his litigation guerdian, Andrew) against RBC
Dominion Sccuritics and Jerry Crawflord for negligenee in relation to the assels of the
trust. It is alleged that RBC and Crawlord guve negligent investment advice.

« A third party claim against Rosemary by RBC and Crawford for indemnity in relation
to the action brought by Andrew,

« A solicitor's negligence action by Rosemary against Barry Paguette for allegedly
neglipent advice given in relation to the trust. That action was stayed by arder of Masler
Dash,
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4 The faction that broughi the motion is made up of Colin, Kennirg, and Ian Marchant,
They are the brothers of Rosemary, Kenning, who is a lawyer, acts for himsell on this appeal
as well as for Colin and lan, Two of the procesdings are in Xitchener; three acc in Toronto.

3 Master Abrams exercised her discretion by determining thal the factors in Rule 6
militated against {rying the actions and appiications together. The Master also doubted Lhal
she had jurisdiction to make some of the orders requested.

Analysis
6 The Appellants argue that Master Abrams erred as follows:
L. Failing to properly apply Rule 6.01;

2. By finding that she did not have jurisdiction (o make some aspects of the order sought;
and,

3. By lailing to make the required ancillary orders, including the lifting of a stay of
procesdings.

I, Exd the Master evr by Fﬂﬂfﬁg to Properly Apply the Rule 6?

i The standard of review that this Court will exercize on appeal from a master was
summarized by Stralhy J. in Paud v, Plzale, 2001 ONSC 3490 (Ont, S.C.1):

[2 The standard of review on appeal [rom the Master was set out by the Divisional
Courlin Zejioun v. Eeonemical Inswrance Group {2008), 91 O.R. (3d) 131 (Ont. Div, Ct.),
all'd, (2009, 96 O.R, (3d} 639 (Ont. C.A)): the decision should not be interfered with
unless the Muaster made an error of law, exerciscd his or hor diseretion on the wrong
principles or misapprehended the evidence such that there was u palpable or overriding
error. Wlhere there i3 an error of law, the standard of review is correctness, whether tho
order i3 final or interlocutory. Where there is an error in the exercise of discrotion, it
must be cstablished that the discretion was based on a wrong principle or that there was
n palpable or overriding error in the asscssment. See also Housen v. Nikolgisen, [2002)]
28GR, 235 (8.C.C).

8 The Appellant does not quarrel with the Masier's statement of the principies by which
she 1s boung as set out in the first paragraph of her reasons, The Appellant's position is that
the Master improperly applied those pringiples and toak into account irrelevant factors.

% The motion before Master Abrams was governed by Rule 6, which states:
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6.01 (1) Where (wo or more proceedings are pending in the court and it appears to the
court that,

(a) they have o question of law of fact in common;

() the reliof claimed in them arises out of the same Lransaction or ocourrence or
series of transuclions or ooourrenens; or

{¢) for any other reazon an order ouwghl lo be made under this rule, ﬂle court may
order that,

(d) the proceedings be consolidated, o heard at the same time or one immediately
after the other; or

(e} any of the proceedings be,
{1) stayed uniil after the determination of any other of them, o1
{ii) asseried by way of counterclaim in any other of them,

{2} In the order, the court may give such directions as are just to avold unheccssary costs
or delay and, for that purpoese, the cowrt may dispense with service of a notice of Jisting
for trial and abridge the time for placing an action on the trial list,

10 Ultimaltely, the use of the word "may" indicates that the decision made by the Master is
a discretionary one. Thus, the Master's decision ts accorded a substantial degree of deferance
unless her discretion was based on o wrong principle or there was 3 pﬂlpablc or overriding
error in lhe ussessment.

1f  Inmy respectful view the test for a wotion under Rule 6 was properly set out by Master
Glustein in Cowlis v. Pinro, [2007] 0.), No, 4241, 48 C.P.C. (6th) 183? 2007 CarswellOnt 7050
(Onl. Masler;

18 The parties agree that the underlying policy of Rule 6 i3 to avoid a multiplicity of
proceedings, to promote cxpeditious and inexpensive delermination of disputes and to
~avold inconsistent judicial findings {#ilon v. Jeuveaux, 20001 0., No. 4743 (8,C.J)) at
para. 0},

19 The parties also agree that if | {ind that there is either (i) a question of law or fact
in common (under Rule 6,01{1)a)), or {ii) ihe relief arises out of tho same transaction
or occurrence or series of transactions or occurrences (under Rule 6,01(13(b)), or (iif)
another reason why an order under Rule 6 vught to be made (under Rule 6.01{1)(c),
the court muast still consider whether the balance of convenience favours such an order
(Drabinsky v. KPMG, 19991 QLT No. 3630 (S.C.1)).
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20 Consequently, I first must determine whether any of the criteria under Rule 6.01(1}
have heen met. If 30, Iwould then consider whether the balance of convenience favours
such an order, putsuant to the discretionary factors which include; (1) will the order
seught create a saving in pre-trial procedures, and in particular, pre-trial confercnces; (if)
will there be a real reduction in the number of trial days talen up by the trials being heard
at the samc timne; {iii) what is the potentiul for a party to be seriously inconvenienced by
being required to atlend 4 trial in which that party may have only & marginal interest;
(iv} will there be a real saving in exports' time and witness [eey; (v) is one of the aclions at
a more advanced stage than the other, and (vi) will the order result in a delay of the trial
of ot of the actions, and if so, does any orejudics which a party may sutfer as a result of
that delay outweigh the potential benefits a combinad trial might otherwise have (Shaf
v Bakken, [[996] B.C..J. No. 2836 (8.C.} at paras. 14-15 ("Shak"); adopted by ONeill J,
in MeKee v. Thistlethwaite, [2003] 0., No. 2850 (8.C.1.) ("McKee") at para. 11).

12 See also Logtenberg v ING Insurance Co., 2008 CarswellOnt 5100, 66 C.C.L.L (4th)
145 {Ont. 5.C.1). I note that Master Abrams referenced the crileriy in Shah v, Bakken [1996
CarswellBC 289 (B.C, Master)], supra, in her dacision.

13 Agafirst step. the Masier found that there was  common threshold issue as hotween
the proceedings, namely whether Rosemary breached her vurious fiduciary duties. I aceept
that there may have been some common evidence and some common witncsses, Thal said, T
sce no error in the Master's finding that only the threshold issue is » common legal issue.

14 Asto the balanee of convenience, the critical point of Master Abram's reazons is found
in the following statemant:

The proceedings arce primarily Murcham family Estate matters. While the Marchant
family drew RBC Dominion Securities, Jorry Crawford, Batry Paguertts and Mr,
Paquetle’s firm into part of their family dispute, RBC Dominion Securitics anc Messts,
Paguette and Crawford are not and ought not to be part of the whole of the Marchant
Family dispute. L.ooking al the motion from the perspective of RBC Dominion Securilies
and Jerry Crawlord only (and this by way of example), T accept that thase two defendants
have no interest in who ths Trustee of the Estate may be (tg be determined in the
fiduciary duty application); they have no interest in the passing of the Estale's aocounts
{to be delermined In the accounts application); and they have no interest in whetheor or
not Barry Paquette and his firm provided negligent legal advice to Ms, Marchant in
dealing with the Istate (to be delermined in the solicitor's negligence action). To bundle
this and the third party action, by way of cxample, with the other three procecdings and
to compel all of the non-Marchant family parties to participate in a global mediation
15 to increase their costs and increase ipconvenience to them, with little or no attendant
enefit.
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15  The Master's conclusion is unassailabls. ln my view Master Abrama took inlo acuount
relevant factors and did not apply irrelevant fagtors. I see o error of principle. 1, therefore,
find thal Masier Abrams did not crr in her application of the relevant factors under Rule 6,01

16 The Appellants also argue that the Master misapprehended the evidence. For cxample,
Master Abrams found that the evidence of cconomy and bundling set out by the Appellants
was self-gerving, I see 1o ertor in her appreciation of that evidence. By self-serving, T rcad her
reasons to mean that the Appellants looked to the rosources thal they would save, as opposed
to the other participants in (e proceedings and the justice svstoni as a hole, Although it {s not
for me to second-guess the Master's evidentiary {inding (unless, as noted. she misapprehended
the evidenee) T have reviewed the Affidavit of Ian Marchant. Not only do I see no error in
her approach, I agree with her conclusion.

2. Ind the Master Erv by Finding that She Did Not Have Juvisdiction to make Some Aspects
of the Ovder Sought?

17 The Appellants arguc that Mastor Abrams erred by finding that by ordering the matters
heard together she wouwd be usurping the functioz of the applications judge. Given that
one of the proceedings 1s an application, she found that her order would have the effect of
wonverting an application into an action, Tn my view, this aspect of her decision is correct,
Rule 38,10 is quite clear that only a judge can maks such an order. T uccept that it would
e open to a Master to order that an action and an application ¢un be heard together, given
that Rule 6.01 refers lo "proceedings” and does not differentiate betwsen to the two types,
'That said, the Master was required to ovaluate the effect of the order sought. The Appellanta
elfectively usked for the Master to clevaic forni over substance. She dcchncd to do so. | agree
with her and see no error. '

18§ The Appellanis also pointed to the Master's slatement that she had no juri-sdicﬁ;:m.ﬁ:.r
transfler the Kitchener matters to Toronto beeause euly a judge may transfer matters on the
Estate List, They merely asked for a transfer without regard to the Bslate List.

1% Inmy view, thus submission secks to create a distinction without a differetice, It iz clear
from Rule 75 and the cotresponding Practice Direction that only a judec may make such a
transfer. To suy, as the Appellants do, that it is oaly a transfer from the Superior Court in
Kitchener to the Superior Court in Totonto ighores the reality that thesc arc estates matters
and governed by apecitic rules and a Practice Direction.

20 The Appellants also argue that Master Abrams erred by noting the fact that Rosemary
has brought a motion before Then R.S.J, for case management. The Master stated that, in
her view, case management was more suitable for these matters than a Rule 6 order. She
noted that it was for Then R.8.7, to malke that decision. In my view, there was no error by the
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Master. She was askad to make a discretionary decision. A Case Management Master like
Mastler Abrama is an cxpert in civil procedure and praciice. She i entitled to express hor viow
us Lo the appropriate mannar in which to manage a case and is entitled to take the fact that
other management toels exist in making her decision, Sinee she made no error of principle
in doing so, she is entitled to deference from a reviewing court.

3. Did the Master Err by Failing to Make the requived Ancilipyy Ovders, Ineluding the Lifting
of a Stay or Proceedings?

21 Given my {indings on the first two issues, it is obvicus that T do not need (o find that
the Master erred on this third issue. [ will, lor complotencss, deal with the issue of the Master
Dash order staying proceedings in the soliciior's negligence proceeding, T'he parties in the
solicitor's negligence proceedings agreed as belween themselves to hold the claim in abeyance
pending the outcome of the estale litigation. Mr. Marchant arzues that the stay should be set
asicde in the face of the agreement of ithe actual parties to that litigation, 25 well as in the face
of their joint opposition where a proprietary interest can be shown, Although a person other
than g party may move to set aside an order, standing must still be established: handgeve
Total Image Salon Ine. v. Hlembizky (2003), 63 O.R, (3d) 769 (Ont, C.A.). The proprietary
intergst is sald by the Appellants to be the intorest in the outcome of the litigation between
Rosemary und the solicitor. Master Abrams found that the parties were not "allected" by the
order, becyuss, inter alia, their beneficiy] intarests vemain intact regareless of the existence of
the stay, In my view, she was correct, Thers wag no basis for her to set aside or vary the order,

Conelusion
22 As there were no errors madc by Master Abrams, the appeal is dismissed.
Costs

23 At the hearing, alter reviewing the costs outlines and submissions of the parties, 1
ordered that the following costs be paid;

« T RBEC and Crawford: $6000.00
« To Paquette: §7000.00
+ To Rosemary Marchant: $5000.00

Colin, lan, and Kenning Marchant are joinuy liable for these cosis, which are to be paid
within 30 days of today's date.
Appeal dismissed
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IT.6.h Miscelluneous
Fleadnote
Civil practice and procedure --- Pre-trial procedures — Consolidation or hearihg together —
Hearing together or sequentially
Plaintills were three employees of defendant managemsnt group who alleged constructive
distissal from employment — Each employee commenced separate action, two to proceed
unclor Simplified Rules of Procedure and one in ordinary fashion — First two actions
invelved same defendunt employer while third action involved different but related legal
entity — All three actions were at pleadings stage — Two actions were scheduled for pre-trial
and third had not yet proceeded to discovery — Employer brought motion for consolidution
of all three actions or for sequensial trial to proceed in ordinary fashion — Employses
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opposed consclidation on basis that [irst two actions would be delayed, employees would
incur udditional legal expenses and prefudice would attach by possible compromise of trial
strategy — Motion granted in pari; consolidation ordered of first two actions with third
action to be tried immediately alterward by same judge — Emplover failed to meet onus
to justify consolidation of all three actions — All three actions arose from commeoen fact
situation but given simplified procedure of only two actions, consolidation with third action
would delay and add additional expense - - Defendant in third action was different entity
than in lirst twe actions - Reduction of trial time and facilitation of allendance of out of
town witnesses was enhunced by conselidation and sequential trial of third action .- No
prejudice arose by roason of consolidation of firsi (wo actions and argument with respect to
possible compromise of wial slratepy was purely speculative,
Ernploymeni Law --- Termination and dismissal — Miscellaneous issucs
Plaintiffs were three employees of defendant managemen! group who alleged constructive
dismissal from employment — Each employes commenced separats action, two to proceed
under Simplificd Rules of Procedure and one in ordivary fashion —— Pirst tiwo actions
inyolved same defendant employer while third action involved different but related legal
entity — All (hree actions were at pleadings stage— Two actions wore scheduled for pre-trial
and. thirc had not vet proceeded to discovery — Emplover brought maotion for consolidation
of all three actions or for sequontial trial to proceed in ordinary fashion — Emplayess
opposed consolidation on basis that first two aclions would be delayed, employees would
incur additional lepal expenses and prejudice would attach by possible compromiss of trigl
strategy. — Motion granted iz part; consolidation ordered of first two actions with third
action 1o be fried immediately alterward by same judge — Employer failed to mect onus
to justify consolidation of all three zelions — All thres actions arose [fom common fact
situation but given simplified procedure of only two actions, consolidation with third action
would delay and add additional expense - Defendant in third action was different cnrity
than in first two actions — Reduction of trial time and facilitation of atiendance of out of
town witnassos was enhanced by consolidation and ssquential trial of third action — No
projudice arose by reason ol consolidulion of first two actions and argument with respect to
poasible comj:li'omjse ol trial sirategy was purely speculative.
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MOTION by defendants for consolidation ot sequential tria! of notions.
Smith 1. |

1 There are three separate actions before the court. Two of those actions (CV-04-0859
(Benc) and CV-040830 (Brown)} have been commenced under the Simpliied Rules of
Procedure pursuant to Rule 76, The remaining action {CV-04-0881 (Tetlock)) has been
commenced in the ordinary fashion,

2 The first two aciions involve the same Defendant (Matawa Project Management Group
Ine.} while the third action (Tetlock} involves a different but related legal eirtity (Matavwa
First Nutipns Management).

3 The Defendants have brought a motion for an order Lhul all three actions be consotidated
into one action or, in the aliernative, that they be tried one aller the other by the same trial
judge. The Notice of Motion also requests an order that the Brown and Bene aclions be
removed from proceeding under the Simplified Procedure Rules and that they pmuﬂc:d in the
ordinary fashion aleng with the Tetlock action,

4 Rule 6 of the Rules of Civil Procedure empowers a court to order consclidation
procesdings in the following circumstances:

Where Order May Be Made

6.01(1) Where two or more procecdings are pending in the court and it appears to the
court that,

(a} they have a question of law or fact in common;

(b) the relief claimed in them arizes out of the same (ransaction or vcenrtence or
series of oocurrences; or
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(e} for any other reason an order ought {0 be made under this ruls,
the court may order that,

() the proceedings be conselidated, or heard at the same time or one immediatoly
after the other; or

(e) any of the procecdings be,
(1) staved until after the determination of any other of them, or
{ii) asserted by way of counterclaim in any other of them,

(2} In the order, the court may give such directions as are just to avoid unnecessary costs
or delay and, for that purpose, the court may dispense with service of a notice of listing
for rial and abridge the time for placing an action on the trial list,

5 The general policy underlying Rule 6 is aimed at avoiding a multiplicity of proceedings
and the promotion of expeditivus and inexpensive hearings. These principles are reflected in
section 158 of the Couris of Sustice Act and also in Rule 1.04(1).

6 Rule 1.04(1) provides:

(reneral Principle — These rules shall be liberally conatrued to secure the just, most
expeditious and least expensive determinalion of every civil procecding on its merils.

7 Section 138 of the Cowrts af Justice 4ot slales:

Musiplicity of proceedings — As far as possible, mulliplicity of legal proceedings shail

be avoided.

g A review of the three statoments of clamns indicates that all actions have a cormmon
question of law abd arizse from similar faclual clrcumstances.

9 The delendants maintuin that central te all three actions is a mesting of the Matawa
Chiels held on August 2, 2001 and alleged comments made at that mesting relative to each
of the three plainliffs. '

1t The relief claimed by the plaintiffs arises from the same transaciion namely, a decision
by the defendants to suspend the employment of the plaintiffs pending an investigation. After
a period of time, all plaintifls advised their defendant employers that they if they were not
reinstated they would consider themselves constructively dismissed. All three actions arise
out of the suspension of the plaintiffs from their employment with the defendants,

WasntlawhNext- cisnnn Copyrieat € TmEnh R dlars Carada Limiiod o |tz lieneare faxclaging Irokldusl cour decurrae), Ml rzhie 1o, 1




Erzwn v, Matews Project Management Growp Ino,, 2005 CarsweliOnt 2283 ]
2olh CarzwelldnT 2283, [2005] 0.0 No. 2313, [Z008] 6.7 &, 280, 138 B0 wW.E, (30 818 T

1T All three actions are cutrently at the pleadings stage although the Benc and the Brown
actions wete scheduled Lo be pre-tried on March 21, 2005 while the Tetlock case has not yet
proceeded to the discovery stage.

12 The plalntiffs are currenily represented by the same solicitor as are the defendants,

13 The argument of the pluntiffs against congolidation is threefold and van be summarized
as [ollows:

1. consolidalion would delay und impede the Benc and Brown cases from being heard
in a timely fashion since they are at a diflerent stage that the Totlock action;

2. copsolidation would cause the plaintiffs, Bene and Brown, to incur addilional
logal cxpenscs, such as those invelved in having to proceed to discoverics; and weuld
ustderming the primary rationale of the Simplified Procedure Rules;

3. consolidation could prejudice all plaintiffs by possibly compromising their trisl
stratogy

14 The defendants submit that consolidation of all three actions is necessary, justified
and sensible boecause it avelds trials of three separate aclions arising out of similar or
common thctual ciecunistances, While acknowledging that the plaintiffs Benc and Brown
may sutfer sonte delay and additional expense by having to proceed in the ordinary coutses,
the defendants argue that any such prejudice can be eliminuted by case management and by
an order for costs, Consolidation would reduce expense, courl time atd avoid the possibility
of inconaistent findings,

15 The defendants submut that thers is added and unnecessary expensc and inconvenichee
in requiring them to call as witnesses their forensic accountant und all or some of the ten
Matawn representatives present af the August 2 mesting al Lhree separate trials.

16 If the three actions are not consolidated und are allowed to proceod separately
at different fimies, the defendants argue that all ncecssary witnessss will be greatiy
inconvenieneed in having to ravel to Thunder Bay to testify on thtee separate occasions.

17 Finally, the defendants point out that ench of the three plaintiffs will be witnesses [or
cach of the other plaintiffs and (hat they will Iikely call each of the plaintiffs as witnesses in
defending all three actions.

Factuzal Background
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18 The plaintiffs, through the offices of their commnon solicitor. notified the defendants on
Deccember 15, 2001 that they considered themselves to be constructively dismissed and that
their employment relationship with the defendants (o be at an end,

12 Turing tac month of Januvary 2002, the plaintiffs filed individual complaints of unjust
dismissal against the defendan(s under the provision of the Canada Labour Code. All three
maticrs were scheduled to be adjudicatad together in October 2003,

20 On October 2, 3, and 24 2003, a heuring was held before a ITIuman Resourees
Development Canada ("HRC") adjudicalor. For he purposes of thathearing all throe cases
were consolidated.

21 On May 25, 2004, 4 decision was released holding that, since the defendants were
provincial legal entities. HRDC did nol have jurisdiction to hear the complaints.

22 Om November 9, 2004 the plainuiffs served and filed the existing statements of claims
sceking damages for wrongful dismissal.

Analysis

23 The legal test of when an order for consolidation should be made is well
established, Ultimnately a court must halance the competing interests of expediency along
with convenience and possible prejudice to the partics.

24 InMon-Od Ltd. v. R (1989), 27 I'T R, 50 (Fed. T.1D.} Cullen J. described this balance
as follows:

Certainly, for the defendant, it would be more convenient gnd administratively easicr
to consolidatefioln the action or require that they be heard consecutively in a pre-
determined ordet, ITowever, that is clearly not the test, and is a fong way [Tom meeting
the heavy onus, Inconsistent findings of fact may well ocour but vigilant counsel and a
vigilant court can minimize that possibility, and in any event is not a sufficient ground
to warrant consolidation,

28 With respect to the onus on the applicants, the law 13 quite clear and is suceingtly
described by Mulcoon, J. in Fruit of the Loom Inc. v. Chateay Lingerie Manufaciuving Ch,
(19843, 79 CP.R, (2d) 274 (Fed, T.D,) af page 278 when he stated:

A genuing onus rests in the applicant seeking to interfere with a plaintiff's right to
pursue a lewful cause of action, Such applicant must persuade the court that continuing
the action would be an abuse of process in which the applicant would somehow be
prejudiced and not merely inconvenienced.
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26 The two cases of Websier v. Webster {1979, 12 B.CTLR. 172 (B.C. 8.C.) and Shah
v. Balcdken, [1996] B.CJ, No. 2836 (B.C. Master}provide a useful, but not exhaustive list,
of criteria to be used when balancing the various mtereqh irvolved in an application for
consolidation, Some of these eriieria are: '

« Will the order sought create a savings in pretrial procedures?

» Will there be a real reduction in the number of trial days taken up by the trials being
heard at the same line?

+ Whai is the potential for parly to be seriously inconvenienced by being required to
aiiend a trial in which that party may ounly have a margina) interest?

» Will there be real savings in experts' time and witness fees?
* Is one of the actions at & more advanced stage that the others?
= Will the order result in a delay on one of the action?

» Are any of the action proceeding in  different fashion ¢.g. as a simplified procedure
ad opposed to by way of an ordinary procedure?

Dispositivn

27 I am not satisfied that the applicants have met thc onus placed upﬂn them to ]uqtlﬁ
comgolidating all three actions.

28 While it may be inconvenient for the defendants to havo all three actions consolidated.
I cannod say that it would be prejudicial Lo the them if they were not.

29 . Although all threc actions arise Trom a common fzet sitnation, two of the aclions,
Bene and Brown, have been commenced under the Simplified Rulos of Procedure. To order
consolidation with the Tetlock action could delay thcm and possibly expose Benc and Brown
to additional legal costs,

3 Further, there is a different defendant in the Tetlock action, While there may be some
corporate relationship between Matuwa Project Management Group Ine. and Matawa First
Nations Management, the exact nature of this corporate relationship is unkoown,

31 Ifind however, that thers is no evidence of any prejudice to the Bene and Brown actions
being consolidated.
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32 Counsel for the plaintifTs raised the possihility that there could be some prejudice to
trial strategy if consolidation were ordered, While it may be possible that trial strategy may
be affected, frankly this prospect is hypothetical at hest.

33 The intcrests of justice, when balanced against the rights of the plainkifts and uny
probahle prejudice suilered by them, justify an order for consolidalion.

34 Consolidation will reduce (rial lime and facilitate the attendance of numerons out of
town witnesses including the parties and the expert that will be called by the defendants in
all thirec cases,

35 T'or the same reasons it would also be in the best interests of justice to have the Tetlock
action proceed to trinl immediately following the Benc and Brown actions,

36 Many of the samc witnesses, including the expert forensic accountant, called in the
Bene and Brown matlers will be required in the Tetlock case.

37 Many of the witnesses would otherwise be required to travel from remote areas of
Northwestern Ontario on Lwo ocersions.

3% Lmally, by trving all three cases in the fushion set out above avoids or minimizes the
possibility of inconsistent vordiets being reached.

39 To aveid unduly delaying the Benc and Brown actions, it is advisable that the Tettack
case proceeds 1o trial withoul delay,

40 During argurment, counsel [or the applicants offered to prepare a timetables getting out
an cfficient timeline ensuring that the trial of this action not be delayed,

41 Forthe above reasony the [ollowing orders 2re made:

L. an order consolidating the Bene and Brown actions. Hencelorth they will proceed
using the existing file nurmber of the Brown action;

2. an order that the Tetlock action be Lried by the same trial judge immeadiately fotlowing
the trial of the Benc and Brown aclions; and

3, an order requiring counsel for the defendant in the Tetlock matter to provide counsel
for the plaintiff and this court with a detailed timmelable of how and when the case will
proceed to the trial stage, This timetable shall be provided within 14 days of the release
of these reasons. In the event that the Tetlock action unduly delays the trial of the Bene
and Brown matters, leave s hereby granted to the plaintiffs, Bene and Brown, to have
\he timing of their trials revicwsd by me.
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42 If the parties cannot agree on the disposition of the costs of this motion, they may
malke written submissions to me. The defendants’ submissions ave to he filed within 10 days
of the release of these reasons and the plaintills' responsc is to be delivered within 10 days
thereafter. No reply submissions wte to be filed without Ieave. The subniissions shall include
the requisite material that will permit me to fix the costs of the motion should 1 determine
that costs are to be awarded.

Order accordingly.
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