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RESPONDING PARTIES' FACTUM

PART | - INTRODUCTION

1. This motion involves an ongoing dispute between two brothers, Rana Sign Randhawa
(“Rana”) and Swinderpal Singh Randhawa (“Paul”). In the course of this dispute, KSV was

appointed as the Receiver of the brothers’ trucking businesses.

2. KSV now applies to approve an order permitting the Auctioneer to conduct a sale of the

assets of these businesses, among other things.

3. KSV also seeks to require Rana or Sukhdeep Randhawa (“Sukhdeep”), Rana’s wife, to
make disclosure of the use of the proceeds of a mortgage obtained on a property owned by
Sukhdeep (“the Georgetown Property”). This request (“the “Disclosure Request”) is the only

aspect of the order that is contested.

4. Rana resists the Disclosure Request on the basis that:

@ It goes far beyond the purpose of the receivership, which is to investigate certain
business transactions relating to the brothers’ trucking business. The order now
sought essentially appoints the receiver as the personal receiver of Rana and

Sukhdeep, without the proper grounds or evidence;

(b) The request for information about the mortgage is grounded in Paul’s speculation
that he may be entitled to monies from Rana (which given the amount of proceeds
from the Auction is far from certain) and that Paul is therefore entitled to what

amounts to a freezing order against Rana personally;

(© Sukhdeep is not a party to these proceedings; and
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(d) Even if the Court is of the view that such an order should be made as against

Sukdhdeep, she should have been put on notice of this motion in order to be able to

respond to it.

5. Rana is prepared to agree to the remainder of the relief sought on this motion, including
the request that he notify the receiver before encumbering or transferring assets, as a compromise
position. In doing so, Rana should not be taken to have admitted to the receiver’s jurisdiction to

seek this order or any wrongdoing on his part.

PART Il - SUMMARY OF FACTS

Background

6. Rana and Paul are brothers and former business partners. They have been in a long dispute
about the separation of their business interests. This dispute was the subject of a lengthy arbitration.
In July 2020, the arbitrator, Mr. Larry Banack, appointed an inspector under the Ontario Business
Corporations Act.! In doing so, the arbitrator specifically declared that the powers of the inspector
were to be determined before the Superior Court of Justice if the inspection could potentially

impact the rights of entities who are not parties to the arbitration clause.?

7. Rana challenged the arbitrator’s jurisdiction to make that appointment, as well as the

whether the receiver should have investigatory powers.

! Ontario Business Corporations Act, R.S.0. 1990, ¢ B.16

2 Randhawa v. Randhawa, 2021 ONSC 3643 at para. 32; Order of the Arbitrator dated July 3, 2020 at para. 3,
Appendix A to this Responding Factum

% Randhawa v. Randhawa, 2021 ONSC 3643 at para. 4
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8. Koehnen J. found that the arbitrator had jurisdiction to appoint an inspector, that the

receiver should have investigatory powers, and that Paul’s proposed receiver, KSV, should be

appointed.* In his endorsement, Koehnen J. commented that an investigative receivership “should

be carefully tailored to what is required to assist in the recovery while protecting the defendant’s

interests, and go no further than necessary to achieve these ends”.’

9. The order that followed was so tailored:

(a)

(b)

The order appointing KSV as receivers specifically sets the mandate as permitting
an investigation “in order to ensure that the Trucking Business is being sold in a

manner that maximizes the value of that business”.%

The order defines the Persons subject to the investigation. The persons who have a
duty to provide access and co-operation to the receiver include: (i) Paul, Rana and
Baldev Dhinda, (ii) Motion Transport Ltd. and RGC, (iii) all of Motion’s and
RGC’s current and former directors, officers, employees, agents accountants, legal
counsel and shareholders, and all other persons acting on their instructions or
behalf, and (iv) all other individuals, firms, corporations, governmental bodies or
agencies, or other entities having notice of the Order.” The receiver has not
provided any evidence that Sukhdeep had personally received notice of the Order

or of this motion.

4 Randhawa v. Randhawa, 2021 ONSC 3643 at para. 3

5 Randhawa v. Randhawa, 2021 ONSC 3643 at para. 55

& Amended and Restated Order of Koehnen J., dated June 4, 2021 at para. 3, Appendix B to this Responding Factum
” Amended and Restated Order of Koehnen J., dated June 4, 2021, at para. 7, Appendix B to this Responding Factum
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10. Koehnen J. expressly found that the investigation should extend to Motion and to Mr.

Baldev Dhinda, who ran Motion.® He did not expressly mention Sukhdeep. The Court did not

contemplate involving her, or any other family members, in the investigation.

The Disclosure Request

11.  On August 16, 2021, counsel to Paul wrote to counsel to Rana, advising that he was
concerned Rana was attempting to divert his assets, and potentially the assets of RGC.° He
provided no basis for the allegation regarding RGC or, when requested, any evidence that any

RGC property improperly flowed to the Georgetown Property.©

12.  Counsel for Rana confirmed that Sukhdeep had no current plans to sell the home.* Rana
confirmed that while his wife had listed the property, she had decided not to sell the home.*? A

real estate agent confirmed in writing that the property was no longer for sale.*

13.  The receiver then sought a consent order which would require Rana to give notice to the
Receiver if he intended to encumber or dispose of any assets legally or beneficially owned by him,
including specifically the Georgetown Property as the family home. The Receiver emailed Paul’s

counsel with this proposal. At the time, the proposal did not include the Disclosure Request.4

8 Randhawa v. Randhawa, 2021 ONSC 3643 at para. 60

9 Letter from Paul’s Counsel to Rana’s Counsel dated August 16, 2021, Appendix E to the Supplement to the Fourth
Report of the Receiver dated September 13, 2021

10 L etter from Rana’s Counsel to Paul’s Counsel dated August 17, 2021, Appendix F to the Supplement to the Fourth
Report of the Receiver dated September 13, 2021

11 Email exchange between Paul’s Counsel and Rana’s Counsel dated August 18,2021, Appendix H to the Supplement
to the Fourth Report of the Receiver dated September 13, 2021

12 Supplement to the Fourth Report of the Receiver dated September 13, 2021, para. 8

13 Email from Real Estate Agent dated August 25, 2021, Appendix J to the Supplement to the Fourth Report of the
Receiver dated September 13, 2021

14 Email exchange concluding September 12, 2021, Appendix L to the Supplement to the Fourth Report of the Receiver
dated September 13, 2021

00267864-7
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14, Paul’s counsel responded suggesting a number of terms that should be included in a consent

order, including the Disclosure Request. The receiver then included the Disclosure Request in the

proposed draft order.™

15. Rana, through his counsel, subsequently advised that he had no knowledge of information
sought in the Disclosure Request and that it was his wife, the owner of the property, who had this

information. Due to marital strife, he was unable to obtain the information sought by the receiver.®

PART Il - STATEMENT OF ISSUES, LAW & AUTHORITIES

16.  The issue in this motion is whether the Disclosure Request is outside of the investigatory

mandate of the receiver. Rana submits that this is the case.

No personal receiver has been appointed

17.  The receiver has a specific investigatory mandate that is set out in Koehnen J.’s June 4,
2021 order. The purpose of the investigation is to ensure that the parties’ trucking business is being
sold in a manner that maximizes the value of that business. !’ Any steps taken by the
receiver/investigator should be reviewed with that context in mind. Where the receiver seeks
information that will not advance this objective, the Court can make the finding that it has gone

beyond the scope of its mandate.

18.  The receiver’s mandate does not include an investigation into or a receivership over Rana

personally, or into or over his family. While counsel for Paul alleges that Rana is diverting assets

15 Email exchange concluding September 12, 2021, Appendix L to the Supplement to the Fourth Report of the Receiver
dated September 13, 2021
16 Email exchange concluding September 12, 2021, Appendix L to the Supplement to the Fourth Report of the Receiver
dated September 13, 2021
1 Amended and Restated Order of Koehnen J., dated June 4, 2021 at para. 3, Appendix B to this Responding Factum

00267864-7
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that are potentially assets of RGC, they have provided no evidence to support that claim. As noted

in the response from Rana’s counsel, there is no information that would suggest that RGC’s assets

improperly flowed into any of the real property mentioned, including the Georgetown Property.8

19.  The Disclosure Request is a backdoor attempt to have a receiver appointed over Rana
and/or his family personally. This is outside the scope of the current investigatory mandate. The

Court should decline to order it.

20.  Paul has not applied to have the investigation extend to Rana personally, or to his family.

No formal court application has been made in this respect.

21.  The imposition of such an expansive order would require the Court to first establish that
extending the order to these individuals is just and convenient, based on all of the available
evidence.*® Specifically, Paul would need to establish a strong prima facie case of fraud against
Paul outside of the present receivership over the business.?’ In granting the June 4, 2021 Order, no
such evidence justifying the imposition of an investigatory receiver over Rana or his wife was

before Koehnen J.

22. In considering when it is just and convenient to appoint a receiver, the court will consider

a number of factors, including:

@ Whether irreparable harm will be caused if a receiver is not appointed;

18 Letter from Rana’s Counsel to Paul’s Counsel dated August 17, 2021, Appendix F to the Supplement to the Fourth
Report of the Receiver dated September 13, 2021

19 Section 101, Courts of Justice Act.

20 |_oblaw Brands Ltd. v. Thornton, 2009 CarswellOnt 1588, [2009] O.J. No. 1228, 176 A.C.W.S. (3d) 141, 78 C.P.C.
(6th) 189 at para 15.

00267864-7
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The risk to the security holder including the size of the debtor’s equity in the assets
and the need for preservation and protection of the property;

The nature of the property;
The balance of convenience for all parties;

Whether the creditor has a right to appoint a receiver under its loan and security
instruments;

The extraordinary nature of the relief sought should be granted cautiously and
sparingly;

The effect of the order on the parties;

The conduct of the parties;

The anticipated duration and costs of the receivership; and

The likelihood of maximizing return to the parties.?! (emphasis added)

23.  This test has not been met. A receiver may be appointed only cautiously and sparingly. In

this case, the mortgage on the Georgetown property was obtained prior to any suggestion that Paul

or the receiver may object to anything Rana or his wife did personally, outside of his business.

Rana and his family’s use of personal funds is not the subject of the investigatory mandate, as is

made clear by Justice Koehnen’s endorsement and order. Nor should it be.

24.  The receiver is not the pre-emptive guardian for Paul.

21 Enterprise Cape Breton Corp. v. Crown Jewel Resort Ranch Inc., 2014 NSSC 128 at para. 26

00267864-7
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The investigatory mandate only applies to specific non-parties, and Sukhdeep Randhawa is
not one of them

25. The scope of KSV’s powers as receiver are set out in Koehnen J.’s Order. As a court-
appointed receiver, KSV is an officer of the court and must discharge the powers granted to it

pursuant to the Order.??

26.  The inclusion of non-parties in the investigation was an issue before Koehnen J. Paul
sought to include Motion Transport Ltd. in the investigation. Koehnen J. found that while
inspector’s powers are not restricted to parties to the litigation, he also commented that the
receivership should “go no further than necessary” to achieve its goals, which could be achieved

by tailoring the order appropriately.?

217. In Akagi, the Court of Appeal warned, “in all cases the investigative receivership must be
carefully tailored to what is required to assist in the recovery of the claimant’s judgment while at
the same time protecting the defendant’s interests, and to go no further than necessary.”?* Koehnen
J. specifically referred to this crucial element in crafting an investigative receivership, noting that

an order may be tailored appropriately so as to “go not further than necessary”.?®

28.  Koehnen J. then proceeded to tailor the order accordingly, specifically limiting KSV’s

powers over non-parties to a circumscribed group of entities and individuals.

29.  This order contemplated that non-parties could be included in the investigation on notice.?

22 Frank Bennett, Bennett on Receiverships, 3 ed (Toronto: Carswell, 2011) at 231.
2 Randhawa v. Randhawa, 2021 ONSC 3643, at para. 55

24 Akagi v. Synergy Group (2000) Inc., 2015 ONCA 368, at para. 90

% Randhawa v. Randhawa, 2021 ONSC 3643, at para. 55

% Amended and Restated Order of Koehnen J., dated June 4, 2021, at para. 7
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30.  The receiver has not produced any evidence that Sukhdeep was personally notified of the
June 4, 2021 order or of this Motion, notwithstanding that she is named directly in the Amended
Notice of Motion as a person whom the receiver seeks to bind with the Disclosure Request.?’ This

is necessary in order to comply with the terms of the June 4, 2021 order.

31. Notice to Rana is not notice to Sukhdeep, particularly where Rana has advised that the two

are having marital difficulties.

PART IV - ORDER REQUESTED

32.  Ranarequests that the Disclosure Request be dismissed, with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 15th day of September, 2021.

ol

Shara N. Roy and Lauren Mills Taylor

27 Amended Notice of Motion, para. (d)(I11).

00267864-7
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Appendix A: Order of Arbitrator dated July 3, 2020

IN THE MATTER OF AN ARBITRATION under the Arbitration Act 1991, SO 1991, C 1:

BETWEEN:
SWINDERPAL SINGH RANDHAWA
Applicant

-and -

RANA PARTAP SINGH RANDHAWA, PROEX LOGISTICS INC.,

GURU LOGISTICS INC., 1542300 ONTARIO INC. (OPERATED AS ASR
TRANSPORTATION), 2221589 ONTARIO INC., 2435963 ONTARIO INC.,
NOOR RANDHAWA CORP., SUPERSTAR TRANSPORT LTD.,

R.S. INTERNATIONAL CARRIERS INC., SUBEET CARRIERS INC,,
SUPERSTAR LOGISTICS INC., CONTINENTAL TRUCK SERVICES INC., and ASR
TRANSPORTATION INC.

Respondents
ORDER
(Appointing Inspector)

THIS MOTION, without notice, for an Order appointing an inspector pursuant to the
Ontario Business Corporations Act (Ontario) RSO 1990, ¢ B.16 (the “OBCA”") and the
Arbitration Act, SO 1991, ¢ 17 (the “Arbitration Act”) and certain injunctive relief to facilitate the
requested investigation was heard before me, by teleconference, as Arbitrator pursuant to the

arbitration clause set out in the Minutes of Settlement dated October 1, 2018 (the “Minutes”)

between Swinderpal Singh Randhawa (“Paul”) and Rana Partap Singh Randhawa (“Rana”);

ON READING the affidavits sworn by Paul and Don Colbourn and the exhibits thereto

(the “Motion Record”), and on hearing the submissions of counsel for Paul;

1. | HEREBY DECLARE THAT this motion is properly brought before me without notice
pursuant to section 161 of the OBCA, and section 18(1) of the Arbitration Act;

2. | HEREBY DECLARE THAT the criteria for the appointment of an Inspector pursuant to
sections 161-163 of the OBCA have been met and the appointment of an Inspector is

appropriate under the circumstances;

3. | HEREBY DECLARE THAT the scope of the investigation requested to be made by the
Inspector and the appointment and powers of the Inspector are to be determined by return

motion before me or the Superior Court of Justice (Commercial List) if the inspection could
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potentially impact the rights of entities who are not parties to the arbitration clause contained in

the Minutes and are therefore outside my jurisdiction as Arbitrator.

4, IT IS HEREBY ORDERED THAT Rana is forthwith restrained from, directly or indirectly,
removing or making any changes to the books, records, and business and affairs of the
Respondent entitles (collectively, “RGC Group”) and Motion Transport Ltd. (“Motion”) and from
entering any premises owned or controlled by Motion, including the premises located at 1453
Cornwall Rd. in Oakville, Ontario, until such time as is determined by the Superior Court of

Justice or further order from me.

5. IT IS HEREBY ORDERED THAT the costs associated with my Award dated July 3,
2020, and this Order, including the costs of the Inspector, shall be determined following the

completion of the inspection contemplated herein.

6. IT IS HEREBY ORDERED THAT Paul shall serve a copy of my Award dated July 3,
2020, this Order, and the Motion Record on Rana within 3 business days from the date of this
Order.

July 3, 2020

Larry Banack, Arbitrdtor ~
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Appendix B: Amended and Restated Order of Justice Koehnen
dated June 4, 2021

Court File No. CV-18-593636-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE MISTER ) FRIDAY, THE 4t

)
JUSTICE KOEHNEN ) DAY OF JUNE, 2021

SWINDERPAL SINGH RANDHAWA
Applicant
-and -

RANA PARTAP SINGH RANDHAWA, PROEX LOGISTICS INC.,
GURU LOGISTICS INC., 1542300 ONTARIO INC. (OPERATED AS
ASR TRANSPORTATION), 2221589 ONTARIO INC., 2435963
ONTARIO INC., NOOR RANDHAWA CORP., SUPERSTAR
TRANSPORT LTD., R.S. INTERNATIONAL CARRIERS INC.,
SUBEET CARRIERS INC., SUPERSTAR LOGISTICS INC.,
CONTINENTAL TRUCK SERVICES INC., and ASR
TRANSPORTATION INC.

Respondents

ORDER
(re: Motion Transport Ltd.)

THIS MOTION made by KSV Restructuring Inc. (“KSV”), in its capacity as
receiver and manager (in such capacities, the "Receiver") without security, of all of the
assets, undertakings and properties of Respondent corporate entities (collectively,
"RGC") acquired for, or used in relation to a business carried on by RGC, was heard by

judicial videoconference via Zoom at Toronto, Ontario due to the COVID-19 crisis;

ON READING the Receiver’s Supplemental Motion Record dated May 31, 2021
(the “Receiver’s Supplemental Motion Record”), including the Supplement to the First
Report of the Receiver dated May 31, 2021, and the Affidavit of Service of Benjamin
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Goodis sworn June 1, 2021, and on hearing the submissions of counsel for KSV and

counsel for Motion Transport Ltd. (“Motion”):

SERVICE

1. THIS COURT ORDERS that the time for service of the Receiver’s Supplemental
Motion Record is hereby abridged and validated so that this motion is properly
returnable today and hereby dispenses with further service thereof.

PRODUCTION AND DISCLOSURE

2. THIS COURT ORDERS that by no later than 9:00 a.m. (Toronto time) on June 7,
2021, Motion disclose to the Receiver the location of any and all electronic records,
including any servers, computers or other devices where electronic records may be
stored (the “Electronic Records”) and assist the Receiver to access, locate, decode

and decrypt any and all Electronic Records and any information contained therein.

3. THIS COURT ORDERS that by no later than 9:00 a.m. (Toronto time) on June 7,
2021, Motion deliver all hard copy documents to the Receiver.

EXAMINATIONS UNDER OATH

4. THIS COURT ORDERS that Baldev Dhindsa, and any current or former
directors, officers, employees, and contractors of Motion, and any other persons that the
Receiver reasonably believes may have knowledge of Motion’s affairs, attend at an
examination under oath before an Official Examiner in Toronto, on a date to be agreed
upon or selected by the Receiver, with a minimum of 10 days notice, notice to include a
copy of this Order, and answer questions propounded to them by counsel for the
Receiver and provide testimony with respect to the matters set out in this Order and the
Order (Appointing Receiver) dated May 26, 2021, as amended and restated from time
to time (the “Receivership Order”), including any matters that the Receiver reasonably
believes will assist the Receiver in carrying out the Investigation Mandate described

within the Receivership Order.



GENERAL

5. THIS COURT ORDERS that the Receiver may from time to time apply to this
Court for advice and directions in the discharge of its powers and duties hereunder.

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada or in the United
States to give effect to this Order and to assist the Receiver and its agents in carrying
out the terms of this Order. All courts, tribunals, regulatory and administrative bodies
are hereby respectfully requested to make such orders and to provide such assistance
to the Receiver, as an officer of this Court, as may be necessary or desirable to give
effect to this Order or to assist the Receiver and its agents in carrying out the terms of
this Order.

7. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized
and empowered to apply to any court, tribunal, regulatory or administrative body,
wherever located, for the recognition of this Order and for assistance in carrying out the
terms of this Order, and that the Receiver is authorized and empowered to act as a
representative in respect of the within proceedings for the purpose of having these

proceedings recognized in a jurisdiction outside Canada.

DT
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