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COURT FILE NO.: CV-19-00632106-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

IN THE MATTER OF s. 243 (1) of the Bankruptcy and Insolvency Act,  
R.S.C. 1985, c. B-3, and s. 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43 

BETWEEN: 
 

ECN FINANCIAL INC. 
 

APPLICANT 
- AND - 

 
2345760 ONTARIO INC., RANDO DRUGS LTD., GRACE DIENA, 2275518 ONTARIO INC., 

FAMILY HEALTH PHARMACY WEST INC. formerly known as M. BLACHER DRUGS 
LTD., 2501380 ONTARIO INC., 2527218 ONTARIO INC., DUMOPHARM INC. and 2527475 

ONTARIO INC. 
 

RESPONDENT 
 

REPORT OF  
KSV KOFMAN INC. 

 AS PROPOSED RECEIVER  
 

DECEMBER 3, 2019 

1.0 Introduction 

1. This report (the “Report”) is filed by KSV Kofman Inc. (“KSV”) as proposed receiver 
and manager of the property, assets and undertaking of 2345760 Ontario Inc (“2345”), 
Rando Drugs Ltd. (“Rando”), 2275518 Ontario Inc. (“2275”), M. Blacher Drugs Ltd1. 
(“Blacher”), 2501380 Ontario Inc. (“2501”), 2527218 Ontario Inc. (“2527218”), 
Dumopharm Inc. (“Dumopharm”) and 2527475 Ontario Inc. (“2527475”) (collectively, 
the “Company”). Although Grace Diena is listed as a respondent above, KSV 
understands no order is being sought against her at this time. 

                                                

1 Now known as Family Health Pharmacy West Inc.  This should not be confused with Family Health Pharmacy West, 
which is an unincorporated division of Rando. 
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2. As of the date of this Report, 2345 was indebted to ECN Financial Inc. (“ECN”) in the 
amount of approximately $4.1 million (the “ECN Facility”).  Each of Rando, 2275, 
Blacher, 2501, 2527218, Dumopharm and 2527475 are secured guarantors of 2345’s 
indebtedness under the ECN Facility.   

3. Of the borrowers and guarantors under the ECN Facility, the only business is carried 
on by Rando, which operates four pharmacies in Southwestern Ontario under the 
PharmaChoice banner (the “Pharmacies”).  Each pharmacy is an unincorporated 
division of Rando.   

4. On July 17, 2019, the Company and ECN entered into a Forbearance Agreement (the 
“Forbearance Agreement”). ECN’s application materials will provide further 
background about the events of default leading up to the entry into the Forbearance 
Agreement.  Specifically, as it pertains to KSV, pursuant to the Forbearance 
Agreement: 

a) the Company agreed to retain KSV Advisory Inc.2 to act as its advisor (the 
“Advisor”) to conduct a refinancing and sale process for the Pharmacies (the 
“RSP”) [section 5.1(a)]. The Forbearance Agreement originally contemplated 
the retention of a different advisory firm; however, 2345 and ECN agreed to 
retain KSV for the mandate;   

b) the Company agreed that KSV’s appointment as Advisor did not preclude it from 
being appointed as receiver [section 6.2(f)]; and   

c) the Company consented to the appointment of a receiver which consent was to 
be held in escrow pending the termination of the Forbearance Agreement or an 
“intervening event” (as defined therein) [Section 3.2(c) and Schedule G]. 

5. The Company entered into an engagement letter with KSV dated July 31, 2019 (the 
“Engagement Letter”) appointing it as Advisor as contemplated by the Forbearance 
Agreement.  Pursuant to Section 7 of the Engagement Letter, the Company 
specifically consented to KSV or its affiliates acting as a court-appointed officer in any 
formal insolvency proceeding involving the Company.   

6. Copies of the Forbearance Agreement and the Engagement Letter are attached as 
Appendices “A” and “B” respectively. 

7. The principal purpose of the receivership proceedings is to allow the Company’s 
business to continue to operate on a going-concern basis while a Court-supervised 
sale process for the Company’s business and assets is carried out by a receiver.  In 
its role as Advisor, KSV has already conducted an extensive RSP with respect to the 
Pharmacies including preparing teaser letters, confidential information memoranda 
and the like.  

                                                

2 KSV Kofman Inc. carries out all of KSV’s formal insolvency appointments.  Consulting services are provided by KSV 
Advisory Inc. 
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8. KSV has consented to act as receiver.  A copy of KSV’s consent is attached as 
Appendix “C”.  KSV is a trustee within the meaning of subsection 2(1) of the Bankruptcy 
and Insolvency Act (Canada) (the “BIA”). KSV is not the auditor of the Company.  KSV 
is not subject to any of the restrictions on who may be appointed as receiver set out 
in section 13.3 of the BIA.   

1.1 Purposes of this Report 

1. The purposes of this Report are to:  

a) provide background information regarding the Company; 

b) summarize the RSP carried out by KSV as Advisor; 

c) summarize the proposed process pursuant to which the Company’s business 
and assets would be marketed for sale by KSV, as receiver, during the 
receivership proceedings (the “Sale Process”); and 

d) recommend that the Court issue an order, among other things: 

i. appointing KSV as receiver and manager of the Company; and  

ii. approving the Sale Process. 

1.2 Restrictions 

1. In preparing this Report, KSV has relied upon unaudited financial information 
prepared by the Company, the books and records of the Company and discussions 
with representatives of the Company.  KSV has not performed an audit or other 
verification of such information.  An examination of the Company’s financial forecasts 
as outlined in the Chartered Professional Accountant Canada Handbook has not been 
performed.  Future oriented financial information relied upon in this Report is based 
on the Company’s representative’s assumptions regarding future events; actual 
results achieved may vary from this information and these variations may be material.  
KSV accepts no reliance for any financial disclosure provided in this Report and any 
party interested in the Company is encouraged to perform its own due diligence. 

2.0 Company Background 

1. The Pharmacies (all of which are owned by Rando) are located in Southwestern, 
Ontario.  Each pharmacy is a separate division of Rando.  Dani Diena is the President 
of Rando and of every other Company subject to the Application.  A corporate chart 
is provided in Appendix “D”. 

2.  The Pharmacies are located at the following addresses:   

a) Family Health Pharmacy West located at 1604 Tecumseh Road West, Windsor 
(“Pharmacy West”); 
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b) Family Health Pharmacy East located at 6720 Hawthorne Drive, Windsor 
(“Pharmacy East”); 

c) Novacare Pharmacy located at 3A-1275 Walker Road, Windsor; and 

d) Family Health Pharmacy Walpole located at 785 Tecumseh Road, Walpole 
Island. 

2. The Pharmacies largely operate independently, with minimal support from Rando.  
Rando provides some administrative head office functions for the Pharmacies.  

3. Excluding Mr. Diena, Rando has approximately 19 employees and 11 contractors who 
work in the Pharmacies.  The business is also supported by a controller who works at 
Rando’s head office in North York, Ontario.  The controller is not exclusively dedicated 
to Rando’s business.  Rando’s workforce is not unionized, and Rando does not 
provide a pension plan.   

3.0 ECN and the Forbearance Agreement 

1. ECN is the Company’s most significant secured creditor.  As at the date of this Report, 
ECN was owed approximately $4.1 million.  The ECN application materials provide 
details concerning the defaults under the ECN Facility, the circumstances of the 
Forbearance Agreement and the subsequent defaults leading to this Application. 

2. Pursuant to the Forbearance Agreement, the Company was required to retain an 
advisor to conduct a process that, by November 30, 2019, would result in either: 

a) an executed and verifiable commitment letter for a refinancing of all the ECN 
debt with a transaction closing date on or before December 31, 2019; or 

b) an executed and verifiable agreement of purchase and sale in respect of the 
Pharmacies in an amount sufficient to pay the ECN Facility in full, with a closing 
date on or before December 31, 2019. 

4.0 RSP 

1. KSV’s mandate, as detailed in the Engagement Letter, was as follows: 

a) identifying prospective buyers, lenders and/or investors; 

b) assisting in preparing financial information to support due diligence and drive 
value; 

c) preparing marketing materials, in cooperation with the Company, including a 
teaser (high-level anonymous information), and Confidential Information 
Memorandum (“CIM”) (more in depth based on confidential information);  

d) preparing instructions to potential interested parties regarding the process 
(including draft Asset Purchase Agreement (“APA”), sale approval order, etc., 
as determined to be appropriate in the circumstances);  
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e) marketing the Pharmacies;  

f) maintaining the virtual data room (“VDR”), as populated with the assistance of 
the Company; 

g) reviewing, analyzing, and recommending offers received;  

h) assisting in negotiating, finalizing and closing an offer; and  

i) performing other services as may be informed by the RSP terms agreed 
between the Company and ECN pursuant to the Forbearance Agreement.   

2. The table below summarizes the RSP timelines:  

Date 
Commencement of RSP August 22, 2019 
Preliminary Letter of Intent (“LOI”) deadline September 20, 2019 
Final LOI deadline October 4, 2019 
Target closing date deadline October 18, 2019 

 
3. The Engagement Letter permits KSV to report directly to ECN and to act as a court 

officer in any formal insolvency proceedings involving the Company.  At the 
introductory meeting between representatives of KSV (Robert Kofman and Eli 
Brenner) and Mr. Diena, Mr. Kofman made specific reference to these provisions of 
the Engagement Letter.  

4. The details of the steps taken by KSV in the RSP are outlined on Confidential 
Appendix “1”.  KSV believes that the information set out in the confidential appendix 
should be sealed pending the earlier of the negotiation of a successful sale transaction 
or further order of the Court as it could potentially prejudice subsequent negotiations 
or re-engagement with potential buyers. 

5. On November 29, 2019, KSV learned that the landlord for Pharmacy East sent a letter 
to Mr. Diena dated September 25, 2019 purporting to terminate the lease for 
Pharmacy East effective November 30, 2019.  The landlord has since extended the 
purported termination to December 31, 2019.  If this lease is terminated, it will 
materially affect the value of any transaction for the Pharmacies.  The landlord of 
Pharmacy East is also the landlord of Pharmacy West.  KSV was extremely surprised 
that Mr. Diena did not disclose to it the purported Pharmacy East lease termination at 
the time it occurred given the materiality of this development on the RSP.  If appointed 
receiver, KSV intends to engage with the Pharmacy East landlord immediately 
following its appointment.  
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5.0 Sale Process 

1. If appointed Receiver, KSV intends to immediately re-engage with the parties that 
submitted offers in the RSP.  If one or more of those parties continue to have an 
interest in the opportunity, KSV intends to attempt to complete a binding agreement 
of purchase and sale with one of those parties as soon as possible.  KSV will also 
engage with parties who expressed an interest in the opportunity during the RSP but 
opted not to participate in it due to their concerns about the Company’s management.   

2. KSV intends to have all parties requiring further due diligence sign a new 
confidentiality agreement, even if it signed one during the RSP process. 

3. If re-engaging with the interested parties from the RSP process does not generate, or 
appears that it will not generate, an acceptable transaction, KSV intends to launch a 
new sale process commencing forthwith with offers to be submitted on or about 
January 17, 2020.  All new offers will be required to be submitted in the form of a 
standard asset purchase agreement which will be prepared by the Receiver and made 
available in the data room.  Changes to the agreement will be required to be blacklined 
or otherwise clearly marked.  The proposed timeline is provided in the table below. 

Summary of Sale Process 

(To be commenced after re-engaging with RSP parties.) 

Milestone Description of Activities Timeline 

Phase 1 – Finalize materials   

 Update marketing 

materials 

 KSV to update Teaser, CIM, 

confidentiality agreement 

(“CA”) and VDR used in the 

RSP. 

Week 1 

Phase 2 – Marketing    

 Stage 1  Mass market introduction, 

including: 

 Teaser to be sent to 

identified prospects, 

including investors that own 

similar retail pharmacies; 

 publication of the acquisition 

opportunity in The Globe 

and Mail (National Edition);  

 telephone canvass of 

leading prospects; and 

 meet with and interview 

bidders. 

Week of December 9 

and December 16 
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Summary of Sale Process 

(To be commenced after re-engaging with RSP parties.) 

Milestone Description of Activities Timeline 

 Stage 2  KSV to provide detailed 

information to qualified 

prospects that sign the CA, 

including the CIM and access 

to the VDR; 

 KSV to facilitate diligence by 

interested parties; 

 KSV will prepare draft APA. 

Week of January 6 

 Stage 3  Prospective purchasers to 

submit APAs or other 

proposals. 

On or about January 

17 

Phase 3 – Offer Review and Negotiations  

   2nd Round Bids and further 

bidding - Prospective 

purchasers may be asked to re-

submit APAs on one or more 

occasions. 

Week of January 20 

 Selection of 

Successful Bids 

 Select successful bidder and 

finalize definitive documents. 
Week of January 20 

 Sale Approval 

Motion  and Closing 

 Motion for sale approval and 

close transaction. 

Approximately mid-

February, subject to 

delays resulting from 

regulatory 

approvals/consents 

 

2. Additional attributes of the Sale Process include:  

a) the business and assets will be marketed on an “as is, where is” basis; 

b) KSV will have the right to reject all offers, including the highest offer; and  

c) any transaction will be subject to Court-approval. 

3. KSV will also require flexibility in the timelines as regulatory approvals are required 
when selling pharmacies.  KSV does not have the ability to control those timelines. 
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5.1 Sale Process Recommendation 

1. KSV recommends that the Court issue an order approving the Sale Process for the 
following reasons: 

a) KSV as Advisor has already conducted an extensive marketing of Rando’s 
business and assets.  Given the breadth of the RSP and the offers received, 
KSV is of the view that it may not be necessary to commence a fresh RSP.  KSV 
only intends to conduct such a process if an acceptable transaction cannot be 
completed, or it appears that one may not be completed, from the bidders who 
participated in the RSP, or from the parties who were interested in the 
opportunity but opted not to participate;  

b) the contemplated Sale Process, if required, is fair, open and transparent and 
will allow KSV to canvass the market broadly on an orderly basis in order to 
obtain the highest and best price;  

c) there will be no delay commencing the Sale Process – KSV has significant 
knowledge from its role as Advisor and has already prepared marketing 
materials that can be quickly updated for a fresh RSP, if necessary; 

d) the Sale Process is flexible and will allow KSV to establish procedures it 
believes necessary to maximize value; and 

e) ECN supports the Sale Process. 

6.0 Conclusion and Recommendation 

1. Based on the foregoing, KSV respectfully recommends that the Court make an order 
granting the relief detailed in Section 1.1(1)(d) of this Report.  

*     *     * 

All of which is respectfully submitted, 

KSV KOFMAN INC., 
SOLELY IN ITS CAPACITY AS PROPOSED RECEIVER OF 
THE PROPERTIES, ASSETS AND UNDERTAKINGS OF 
RANDO DRUGS LTD. AND RELATED COMPANIES 
AND NOT IN ITS PERSONAL OR IN ANY OTHER CAPACITY 
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Mrs Diena,   6 

children

Grace 
Diena

1735490
Ontario Inc

100% 100%
100%

2275518
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