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PART | - OVERVIEW

1 Alan Plaunt and 1401713 Alberta Ltd. (collectively Plaunt) are plaintiffs in a 2023 action
(the Plaunt Action) that seeks recovery via a tracing and an accounting of monies originally given
to Santor on terms in 2009 and 2020. Part of that action relates to a constructive trust claim over
the proceeds of a settlement in another earlier action (the Media House Litigation as identified
below). Those settlement proceeds consist of $2.85 million in currency plus ownership over a

series of secured and unsecured loans plus entitlement to royalty payments relating to four movies.

2 The Receiver has spent months negotiating its proposed settlement agreement with Sonia
Santor aka Sonja Nistelberger (Sonja) and now seeks Court approval for same. In a related step,
the Receiver also seeks to amend the Mareva Order. Plaunt does NOT oppose the Receiver making
some settlement with Sonja and does not take a position on the amount of money to be paid to
Sonja in such a settlement. However, Plaunt does oppose the proposed Settlement Agreement in
its current form. It improperly and dramatically impacts Plaunts’ rights. The Receiver has the

onus of meeting ALL of the Soundair principles referenced in its Factum and has failed.

3 According to counsel for the Mareva Defendants (who support approval of the proposed
settlement), the proposed settlement was negotiated over a period of months. There was no
consultation with Plaunt about the prosed settlement agreement. The proposed settlement was
simply presented in the Third Report as a fait accompli. A significant portion of the Third Report
is devoted to attacking the Plaunt Action and any entitlement Plaunt may have to assert a
constructive trust over specific funds. The proposed settlement and the Third Report are a collateral
attack on the Plaunt Action that defacto seek, in this extremely rushed and inappropriate process,

to effectively extinguish all or at least part of the Plaunt Action as set out below.

4 The Receiver has adopted an adversarial stance towards Plaunt. Without any sworn
testimony or hearing on the merits whatsoever, the Receiver asserts that the Plaunt Action is out of
time based on nothing more than speculative inference from a very few cherry-picked emails taken
out of context and on conjecture. The Receiver had its counsel unnecessarily assume carriage of

the defence of one of the defendants in the Plaunt Action and some of the Mareva Defendants are



also present or pending named defendants in the Plaunt Action as well. Having this Court expressly
or implicitly rule on the limitation period issue without a hearing on the merits would serve the

interests of those parties.

5 The Receiver also argues that there is insufficient evidence for Plaunt to trace any of the
settlement proceeds at issue in the Plaunt Action into any of the assets that are part of the proposed
settlement but is unable to definitively say that those proceeds could not be so traced. The Receiver
has access to over a million records previously secured by PricewaterhouseCooper LLP
investigation, and has been conducting its own ongoing investigation for months and has records
that span the time period relevant to Plaunts constructive trust claim but has only produced limited
documents and information to Plaunt. Many of its responses to a recent list of questions from
Plaunt, for example, are a model of deflection and opaqueness. If Plaunt is to have his claim

extinguished in whole or in part, it ought to be done in a hearing on the merits on a full record.

6 Balancing his interests with the desire to secure funds now for Sonja, Plaunt believes the
proper resolution of the current motions would be an Order giving Plaunt a general priority charge
over all assets recovered by the Receiver pending a trial on the merits of his constructive trust claim
up to the value of the Media House Litigation settlement proceeds. If he succeeds at trial, the
charge will satisfy his ensuing judgement but if he fails, the charge would be released and the
Receiver would distribute those funds in the ordinary course. In addition, the Plaunt Action should
be transferred to the Commercial Court and thereafter be timetabled so as to proceed in a timely
way. This temporary solution preserves Plaunts’ rights while allowing the Receiver to put money

into the hands of Sonja now and otherwise carry on with its duties.

7 Finally, in terms of the Mareva Order amendment motion, Plaunts only opposition is that it
be modified to ensure that all currently captured documents and records in the time frame relevant
to the Media House Litigation settlement proceeds (2017 onwards) be preserved pending his trial.



PART Il - FACTS

The Plaunt Action — Parties and others

8 Alan Plaunt and 1401713 Alberta Ltd. (collectively Plaunt) are plaintiffs in a 2023 action
(CV-23-00696306-0000) (the Plaunt Action). The named defendants fall into two groups. One
group (the Santor Defendants) includes the now deceased William Gregory Santor (Santor) and
multiple companies he controlled or was otherwise involved with including Productivity Media
Inc. (PMI), Prosapia Wealth Management Ltd. (PWML) and Prosapia Holdings Inc. (PHI). The
other group (the Media House Defendants) includes Media House Capital (Canada) Corp.. The

Santor Defendants and the Media House Defendants have cross-claimed against each other.

9 PMI is a defendant in the Plaunt Action and a Debtor in the Receivership Application (CV-
24-00730869-00CL) and a named plaintiff in the Receivers’ Fraud Action (CV-24-00731806-
00CL). DLA Piper (Canada) LLP (DLA) represents PMI in the Receivers’ Fraud Action and took
over PMI’s defence in the Plaunt Action on January 17, 2025.

10 Santor, PWML and PHI are defendants in both the Plaunt Action and are three of the
defendants in the Receivers’ Fraud Action (Mareva Defendants). They are represented by Bennett

Jones LLP in the Plaunt Action and by Fogler Rubinoff LLP in the Receivers’ Fraud Action.

11 The Gilbert Defendants are represented in the Plaunt Action by Fasken Martineau
DuMoulin LLP who also represented the Applicant, Two Shores Capital Corp., in the Receivership
Application.

12 The Plaunt Action also includes Placeholder Defendants (John Doe, John doe Corp, etc.)
given the nature of the claim. There is a motion pending to add named defendants which was
stayed by virtue of these Commercial Court proceedings and the ensuing death of Santor. That
proposed amended pleading will be redrafted so as to add more defendants based on information

that has come to light in the interim.



The Plaunt Action — Nature and Status of the Claim

13 The Plaunt action has two distinct components. The first component can be characterized
for the purposes of these motions only as a straightforward fiduciary recovery action. Between
2009 and 2010, Plaunt advanced a total of CDN$2,135,000 and US$2,125,000 for the production
of four specific movies. The advances were to have been fully secured and repaid with profit on a
last dollar in, first dollar out basis. They weren’t and as late as December 2022, Santor repeatedly

represented to Plaunt that he (Santor) was pursuing recovery litigation on Plaunt’s behalf.

14 In fact, Santor and PMWL had been sued by Media House Capital (Canada) Corp and others
and PMWL had advanced a counterclaim for some but not all of Plaunts’ money (the Media House
Litigation). Specifically, the Counterclaim sought the recovery of $3,630,000 money which was
expressly pleaded, at paragraph 39, to have come from Plaunt. There is no dispute about that.

15 The second component arises out of what happened thereafter. Unbeknown to Plaunt at the
time, in September 2017 Santor settled the Media House Litigation and pocketed the proceeds.
Those proceeds included $2,850,000 plus the assignment of all the right tile and interest in and to
various loan documents pertaining to the four movies at issue, which tile and interest included
movie royalties in perpetuity (the Media House Settlement Proceeds). The loan documents have
not yet been produced but they are itemized in the settlement documents and include several
General Security Agreements. Plaunt asserts a constructive trust over all of the Media House
Settlement Proceeds regardless of form or present location.

16 The Media House Settlement Proceeds were identified through a Request to Inspect
settlement documents referenced in the September 2023 Statement of Defence and Crossclaim of
the Gilbert Defendants. That led to a November 2023 CPC attendance to schedule a motion to
preserve the settlement proceeds and amend the Statement of Claim. Given the court backlog, the
return date was set for May 27, 2025. That motion did not proceed since the Commercial Court

proceedings had stayed the Plaunt action and there was a Mareva Order in place.



17 Goodmans LLP had been acting for Santor and PMWL in the Media House Litigation. On
October 31, 2024, Plaunt secured an Order from Frank AJ preserving the complete Goodmans file.
Goodmans retained an electronic copy of their entire file and transferred the original to Bennett
Jones who was then acting for all the Santor Defendants in the Plaunt Action including PMI which

is now represented by DLA in that action.

18 The Media House Settlement Proceeds were apparently transmitted by the Gilbert
Defendants to Goodmans or its clients in about October 2017. The Goodmans file would
presumably contain information about exactly when and how and where the Media House
Settlement Proceeds were transmitted. That information is in the possession or control of both the
Receiver and the Mareva Defendants but has not been disclosed to Plaunt. Instead, as set out below,
the Receiver has indicated that it does not know if any of those proceeds ended up in one of the

bank accounts being discussed with respect to the purchase of the Studio City Condo.

The Proposed Settlement

19 The proposed settlement would entitle the Receiver to transmit to Sonjia on terms the
proceeds of several assets into which the which the Media House Litigation Settlement Proceeds
may be traced. The focus until now has been the Studio city Condo so the proposed settlement

would extinguish the right of Plaunt to chase those proceeds later.

20 However, the assets that would be used to pay Sonja are not restricted to the Studio City
Condo. The land for the Cayamn Island mansion was also purchased close enough in time to the
Media House Settlement that it may have been funded at least in part by the Media House
Settlement Proceeds and Plaunt is entitled to a reasonable opportunity and time to investigate that
in a meaningful way. He has not been given that opportunity. Presumably the Receiver and Sonja
would want Plaunts’ right to chase those proceeds as well.



The Studio City Condo Exchanges

21 DLA asserts that the Receiver has a competing constructive trust claim against the Santor
assets, including the Studio City property. A June 9, 2025 letter from DLA to Aiello identifies
transactions made in 2016 and 2017 to support the assumption that “It appears that [ a December
22,2017 $2,700,000 fraudulent loan] was the source of the funds for the purposes of Studio City.’
That is an assumption made by counsel that has not yet been the subject of a judicial determination
on the merits. The itemised list of 2016 and 2017 transactions does, however, reflect the Receivers
access to records in a time frame that is relevant both to the Receiver for its purposes and to Plaunt

for his.

22 Appended to the June 9, 2025 letter from DLA are a few cherry picked emails involving
Plaunt from 2019 and 2020 together with one page which is of unknown origin or providence. In
any event, the conjecture of DLA counsel can not supersede the sworn testimony from Plaunt in an
Affidavit explaining the delayed discovery of the Media House Litigation settlement that Santor
had and never responded to. That conjecture is also no substitute for a judicial determination on

the merits at trial on a full record.

23 DLA sent another letter and further attachments on June 24, 2025 in which, among other
things, counsel asserts “We cannot ascertain if the Media House settlement funds went into the
839 Canada bank account whether directly or indirectly.” Of course the Receiver has complete
access to the Goodmans file and so could disclose to Plaunt and the Court whether it identifies
when the settlement funds would have landed in the Goodmans Trust Account and where those
funds were transferred to thereafter. More to the point, in the absence of evidence to the contrary,
there is no way to conclude that the Media House Settlement Proceeds did not end up in that

account or some other Santor controlled account.

24 The attachments include copies of two Account Statements (December 2017 and January
2018) from a single account 8397830 Canada Inc. (839) held with the National Bank of Canada
together with a November 21, 2017 email and a Payment Confirmation Form refereeing a ‘Book



Date’ of January 2, 2018. They were presented as evidence Santors payment for the Studio City
condominium from those accounts but they do not actually match up.

25 Counsel for DLA then sent a further letter and attachments on June 30th which only added
to the confusion and raised more questions. Among other things, the attachments included an
October 12, 2017 email chain apparently between Santor and a National Bank employee. That
email chain suggests that on that day S2.8 million was deposited into an unidentified personal
account that Santor had and that Santor then directed $1 million to be transferred from his personal
account to an account held in the name of 839. The Receiver has not produced any bank statements
for those transactions.

26 The Receiver had been given copies of seven redacted bank statements Plaunt received
from Santor in the Plaunt Action. Attached to the June 30th DLA were unredacted bank statements
for two of the months covered by the redacted copies. One of the unredacted bank statements (the
one for December 2017) was in fact different from the redacted version. There is no indication as
to why the difference exists or, frankly, who generated the changes although Santor is a likely

suspect. None of that moves the needle in this motion.

PART Il — POSITION OF PLAUNT

27 Plaunt takes no position on how much and when Sonja should be paid.

28 Plaunt does not take issue with the applicability of the Soundair principles but says the
Receiver has the onus to establish that it has met all of them and in this case the Receiver has not

done so.

28 The process by which the proposed settlement was arrived at and the process by which the
Receiver seeks to push through the settlement approval completely deprives Plaunt of his
entitlement to establish a tracing into specific funds and would dissipate those funds or at least

some of them now.



The Limitation Period Argument

29 In terms of Plaunt, the Receiver seeks to justify the proposed settlement on the assertion
that that the Action is statue barred. Whether the court makes that express finding or do so by
necessary implication given the nature of the Receivers motion and relief sought, the result is the
same. A rushed summary process devoid of any procedural fairness deprives Plaunt of the ability

to have the discoverability tried on its merits on a full record.

30 Long before these Commercial Court proceedings began, Plaunt had explained the delayed
discovery of the his claim both in his Statement of Claim and again by Affidavit which Santor
never responded to or cross-examined on. At most the Receiver can say there is a triable issue but
the Receiver and this court should not made any decision that effectively pre-empts that

determination on its merits in whole or in part.

31 The determination of when the plaintiff acquired, or ought reasonably have acquired,
knowledge of the facts on which her claim was based is a question of fact which should be left for

determination by a trial judge on a full evidentiary record.*

The Plaunt Can’t Prove a Constructive Trust or Trace Funds Argument

32 The Receiver also seeks to justify the proposed settlement by arguing that Plaunt is simply
asserting late in the day speculation and in any event has not adduced sufficient evidence to trace

into the Studio City Condo or other assets. This argument is exceptionally disingenuous.

33 Plaunt’s pleading and the facts to date clearly establish a constructive trust with respect to
the Media House Settlement Proceeds. If there is a challenge to be made to that, it too ought to be
the subject of a trial on a full record.

34 As for tracing into assets late in the day, Plaunt has been kept in the dark by a sophisticated

rogue who was obviously also able to defraud the large sophisticated institutional and commercial

1 Zapfe v. Barnes, 2003 CanLll 52159 (ON CA), <https://canlii.ca/t/4s1x>



investors that were the victims of the “Fraudulent Scheme”. Plaunt was not aware of the existence
of the Studio City condo until these Commercial Court Proceedings came to light and continues

to learn about the activities Santor engaged in as those proceedings carry on.

35 In any event, the Receiver, who has the onus to establish that the Soundair principles have
been met, can not itself definitively claim that the Media House Settlement Proceeds did not end

up in any of the assets at issue.

36 Plaunt does not yet have access to the voluminous records and investigatory powers of the
Receiver so he attempted to get some of that information though his questions. As will be discussed
during the motion, the Receiver was not particularly responsive in many areas and often just gave

‘non-answer answers’ that lacked substance.

37 The point is that Plaunts lack of relevant information that is within the possession or control
of the Receiver and/or the Mareva Defendants should not be used to as an excuse to deprive Plaunt
of his entitlement recover assets captured by his pre-existing constructive trust claim. That is
especially true where, as here, the defendants to Plaunts’ pre-exiting constructive trust claim
participated in negotiated the proposed settlement and will benefit from it to Plaunts’ detriment.

The Stay Argument

38 Both the Receiver and the Mareva Defendants argue that any opposition by Plaunt to the
Receivers Settlement Approval Motion and the Receivers Mareva Discharge ought to fail because
the Plaunt Action is stayed and Plaunt has not sought an order to continue. This argument fails on

the following grounds.

39 First, Plaunts participation in these motions is independent of any stay affecting the Plaunt
Action. As a person effected by relief sought in the two pending motions, the Receiver was

obligated to notify Plaunt of the pending motions per Rule 37.07(1)? and the point of that

2.37.07 (1) The notice of motion shall be served on any party or other person who will be affected by the order
sought, unless these rules provide otherwise.



notification requirement is to afford an “affected party or other person” an opportunity to address
the court and yes, oppose the motions if they wish. That entitlement is independent of any stay in
other litigation. The fact that the motivation for any opposition may be related to other litigation

which may or may not be stayed is immaterial.

40 In this particular case, not only do the Receiver and the Mareva Defendants seek to dispose,
in the absence of any hearing on the merits, of assets that may be the subject of a constructive trust,

they seek an order extinguishing the rights of Plaunt in connection with those assets.

41 Secondly, the Rule 11 stay arising out of the death of Santor only applies “...with respect
to the party whose interest or liability has been transferred...”. It does not stay the entire action.
Further, in the case of a death, a continuation order ought to identify the executor or estate trustee.
Santor died in the Cayman Islands. Plaunt only became aware that anyone had stepped forward
for the estate given all the fraud allegations after seeing the reference to that fact in recent Notices
of Motion and it was only on July 3", that the Receiver provided the May 15, 2025 Affidavit of
Mr. R. Kaufman appending Santors’ will and the March 25, 2025 Grant of Probate from the courts

in the Cayman Islands. By that point, opposing the pending motions was the priority.

42 Further, Rule 11 envisions that some “reasonable time”* will naturally pass between the

transmission and the time a continuation order is obtained and Rule 2.01° make non-compliance in

3 11.01 Where at any stage of a proceeding the interest or liability of a party is transferred or transmitted to another
person by assignment, bankruptcy, death or other means, the proceeding shall be stayed with respect to the party
whose interest or liability has been transferred or transmitted until an order to continue the proceeding by or against
the other person has been obtained.

411.03 Where a transfer or transmission of the interest of a plaintiff takes place while an action is pending and no
order to continue is obtained within a reasonable time, a defendant may move to have the action dismissed for delay,
and rules 24.02 to 24.05 apply, with necessary modifications.

52.01 (1) A failure to comply with these rules is an irregularity and does not render a proceeding or a step, document
or order in a proceeding a nullity, and the court,

(a) may grant all necessary amendments or other relief, on such terms as are just, to secure the just
determination of the real matters in dispute; or

(b) only where and as necessary in the interest of justice, may set aside the proceeding or a step, document
or order in the proceeding in whole or in part.



the interim an irregularity and not a nullity which irregularity can be fixed and not used instead to

derail the determination of any issue on its merits.

43 In any event, once the Santor will was probated at the end of March, the Estate had access
to the Bennett Jones file pertaining to the Plaunt Action yet it did not notify Plaunt or itself take
any steps to obtain a continuation order so hiding behind that procedural irregularity is not

appropriate.
RELIEF REQUESTED

44 Plaunt respectfully requests that:

a) the proposed settlement with Sonja not be approved in its current form;

b) the proposed Mareva Order amendment be modified so as to clearly continue all obligations
to preserve information and records from 2017 onwards pending further order of the Court;

c) that the Plaunt Action as defined herein be transferred to the Commercial List and thereafter
be timetabled;

d) that the Receiver set aside and not distribute or dissipate at least as much money and other
assets as are necessary to satisfy the constructive trust component of the Plaunt action all
as previously defined, which money and other assets are subject to a first charge in favour
of Plaunt pending further order of the Court;

e) such further and other relief as counsel may request and or this Honourable Court may deem
just.

All of which is respectfully submitted

Claudio R. iello

(digital signature)

Claudio R. Aiello, counsel for Plaunt
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Schedule B - Statutory Provisions

Rule 2.01 (1) A failure to comply with these rules is an irregularity and does not render a
proceeding or a step, document or order in a proceeding a nullity, and the court,

(a) may grant all necessary amendments or other relief, on such terms as are just, to secure
the just determination of the real matters in dispute; or

(b) only where and as necessary in the interest of justice, may set aside the proceeding or a
step, document or order in the proceeding in whole or in part. Rule 37.07 (1) The notice of
motion shall be served on any party or other person who will be affected by the order
sought, unless these rules provide otherwise.

Rule 11.01 Where at any stage of a proceeding the interest or liability of a party is transferred or
transmitted to another person by assignment, bankruptcy, death or other means, the proceeding
shall be stayed with respect to the party whose interest or liability has been transferred or
transmitted until an order to continue the proceeding by or against the other person has been
obtained.

Rule 11.03 Where a transfer or transmission of the interest of a plaintiff takes place while an
action is pending and no order to continue is obtained within a reasonable time, a defendant may
move to have the action dismissed for delay, and rules 24.02 to 24.05 apply, with necessary
modifications.

Rule 37.07 (1) The notice of motion shall be served on any party or other person who will be
affected by the order sought, unless these rules provide otherwise.



Zapfe v. Barnes; The Town of Strathroy et al., Third
Parties

[ ndexed as: Zapfe v. Barnes]

66 O R (3d) 397
[2003] O J. No. 2856
2003 CanLll 52159
Docket No. (C38413

Court of Appeal for Ontario,
Fel dman, Cronk and Arnstrong JJ. A
July 14, 2003

Limtations -- Municipalities -- Discoverability -- Defendant
in nmotor vehicle action bringing third party proceedi ngs
against two nunicipalities -- Plaintiff bringing notion to add
muni ci palities as defendants in main action well after three-
month limtation period in Municipal Act -- Plaintiff's
solicitor swearing affidavits explaining why it was not
possible for plaintiff with reasonable diligence to discover
facts to form basis of claimagainst municipalities until
exam nation for discovery of municipalities in third party
proceeding -- Mdtions judge erring in dismssing notion

-- Determ nation of when plaintiff acquired or ought reasonably

to have acquired know edge of facts on which claimagainst
muni ci palities was based constituting question of fact which
shoul d be left for determnation by trial judge on ful
evidentiary record -- Discovery of tortfeasor involving nore
than ascertaining identity of one who may be |iable and al so
i nvol ving determ nation of any acts or om ssions which

constitute liability -- Miunicipal Act, R S. O 1990, c. M45, s.

284(1), (1.1), (2), (5 -- Rules of Cvil Procedure, RR O
Reg. 194, rules 5.04(2), 26.01.

The plaintiff was involved in a notor vehicle accident in

2003 CanLll 52159 (ON CA)



January 1999. She conmmenced a negligence action against the
def endant in Decenber 2000. At the tinme of the issuance of the
statenent of claim the plaintiff and her solicitor had

[ page398] no know edge of the possible involvenent in, or
responsibility for the accident of two nmunicipalities. No
menti on was made in the defendant's statenent of defence of the
possi bl e responsibility of third parties for the accident, or
of the weather conditions at the tinme of the accident. In Apri
2001, the defendant commenced third party proceedi ngs agai nst
one of the two nunicipalities, alleging that her view of the
plaintiff's vehicle was obstructed by large piles of snow
lining the perinmeters of the parking | ot and adj acent roadway
as she was attenpting to | eave the parking lot. In July 2001

t he def endant obtained an order permtting her to amend her
third party claimto add the other nmunicipality. I n Novenber
2001, the plaintiff brought a notion under Rules 5 and 26 of
the Ontario Rules of Civil Procedure for an order anendi ng her
statenent of claimto add the two nunicipalities as defendants
in the main action. The notion was resisted by the

muni ci palities on the basis that the applicable three-nonth
[imtation period under s. 284(2) of the Minicipal Act, RS O
1990, c. M 45 had expired. The plaintiff's solicitor swore
affidavits in support of the notion explaining why it was not
possible for the plaintiff to discover wth reasonable
diligence the facts to formthe basis of a cause of action
agai nst the nunicipalities before the exam nation for discovery
of the proposed defendants in the third party proceedi ng. That
expl anati on was not challenged in any way by evidence fromthe
muni ci palities. The notion was dism ssed. The plaintiff

appeal ed.

Hel d, the appeal should be all owed.

It was not clear that the notions judge considered the
di scoverability principle, which was raised by the plaintiff as
an issue on the anmendnent notion. The determ nation of when the
plaintiff acquired, or ought reasonably have acquired,
know edge of the facts on which her clai mwas based was a
guestion of fact which should be left for determ nation by a
trial judge on a full evidentiary record. The discovery of a
tortfeasor involves nore than ascertaining the identity of one

2003 CanLll 52159 (ON CA)



who may be liable; rather, it also involves the determ nation
of any acts or om ssions which constitute liability. The
plaintiff's solicitor provided an unchal | enged expl anation for
why she was unable to determne the facts about the alleged
snow build-up in the relevant |ocation on the day of the
accident. There was no evidence on what steps the plaintiff
coul d have taken to attenpt to substantiate the defendant's
all egations prior to discovery and the production of docunents.
Since both municipalities denied the facts asserted by the
defendant, without an affidavit fromthem or cross-exam nation
of the plaintiff's solicitor as to what inquiries could
properly have been made outside the litigation process to
substantiate or disprove the facts all eged by the defendant,
there was no basis on the record for rejection of the evidence
fromthe plaintiff's solicitor. The question of whether the
plaintiff's solicitor was reasonably diligent could not be
answered with finality. Whether the solicitor's explanation as
to why no inquiries could be nmade prior to discoveries to
substantiate or disprove the defendant's clains would survive
scrutiny on cross-exam nation, or whether evidence existed that
information was available to the plaintiff upon proper inquiry
prior to her anmendnent notion to ground a cause of action
against the nmunicipalities, could not be determned at this
stage. The nunicipalities should have been added as parties in
the main action, with leave to the nunicipalities to plead the
limtation period.

Cases referred to

Aguonie v. Galion Solid Waste Material Inc. (1998), 38 OR
(3d) 161, 156 D.L.R (4th) 222, 17 C.P.C. (4th) 219 (CA),
revg (1997), 33 OR (3d) 615 (Gen. Div.); Bannon v. Thunder
Bay (City), [2002] 1 S.C R 716, 210 D.L.R (4th) 62, 284 N R
190, 27 MP.L.R (3d) 31, 2002 SCC 20, [2002] S.C.J. No. 18
(Q); Basarsky v. Quinlan, [1972] S.C R 380, 24 D.L.R (3d)
720, [1972] 1 WWR 303; [page399] Bisoukis v. Brampton (Cty)
(1999), 46 OR (3d) 417, 180 D.L.R (4th) 577, 7 MP.L.R
(3d) 1, 1 MV.R (4th) 42 (C.A), revg (1997), 42 MP.L.R
(2d) 44 (Ont. Gen. Div.) [Leave to appeal to S.C.C. denied
(2000), 261 N.R 200n]; Burt v. LeLacheur (2000), 186 N S. R
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(2d) 109, 189 D.L.R (4th) 193, 581 A P.R 109, 49 C P.C.

(4th) 53, 6 MV.R (4th) 1, 2 CCL.T. (3d) 206, 18 C.P.C

(5th) 1, 2000 NSCA 90 (C. A ), revg in part (1999), 180

N.S.R (2d) 88, 557 AP.R 88, 46 MV.R (3d) 230, 49 C P.C.
(4th) 69 (S.C.); Central Trust Co. v. Rafuse, [1988] 1

S.CR 1206, varg [1986] 2 S.C. R 147, 75 NS.R (2d) 109, 31
D.L.R (4th) 481, 69 NR 321, 86 A P.R 109, 34 B.L.R 187, 37
CCL.T. 117, 42 RP.R 161 (sub nom Central & Eastern Trust
Co. v. Rafuse); Consuners d ass Co. v. Foundation Co. of Canada
(1985), 51 OR (2d) 385, 9 OA C 193, 20 D.L.R (4th) 126

30 B.L.R 87, 33 C.C.L.T. 104, 1 C.P.C. (2d) 208 (C A);
Deavill e v. Boegeman (1984), 48 OR (2d) 725, 6 OA C 297, 14
D.L.R (4th) 81, 47 C.P.C. 285, 30 MV.R 227 (C A ); Kam oops
(Cty) v. Nelsen, [1984] 2 SCR 2, 66 B.C.L.R 273, 10
D.L.R (4th) 641, 54 NR 1, [1984] 5 WWR 1, 29 CC L. T. 97
26 MP.L.R 81, M (K) v. M (H), [1992] 3 SSCR 6, 96
D.L.R (4th) 289, 142 NR 321, 14 CCL.T. (2d) 1; Mazzuca v.
Silvercreek Pharmacy Ltd. (2001), 56 O R (3d) 768, 207 D.L.R
(4th) 492, [2001] O J. No. 4567 (Q), 152 OA C 201, 15

C.P.C (5th) 235 (C.A); Peixeiro v. Haberman, [1997] 3 S.CR
549, 151 D.L.R (4th) 429, 217 NR 371, 30 MV.R (3d) 41, 12
C.P.C. (4th) 255

Statute referred to

Muni ci pal Act, RS O 1990, c. M45, s. 284(1), (1.1), (2), (5)
[rep. S.O 2001, c. 25, s. 484]

Rul es and regul ations referred to
Rules of Civil Procedure, RR O 1990, Reg. 194, rules 5.04(2),

26.01

APPEAL by a plaintiff froman order dismssing a notion to
anmend a statenment of claimto add two nunicipalities as party
def endant s.

Alan A Farrer, for appellant.
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Brian McCall, for respondent, Town of Strathroy.

Maur a Hel sdon, for the respondent, The Corporation of the
County of M ddl esex.

The judgnent of the court was delivered by

[1] FELDMAN and CRONK JJ.A.: -- The appellant, Doris Zapfe,
appeals froman order of Hockin J. of the Superior Court of
Justice dated Decenber 14, 2001, dism ssing her notion to anend
her statenment of claimto add two nunicipalities as party
defendants in a negligence action arising out of a notor
vehi cl e accident. The primary question on this appeal is
whet her the commencenent of the three-nmonth limtation period
established by s. 284(2) of the Municipal Act, RS O 1990, c.
M 45 (the "Act"), as anmended, which concerns actions agai nst
muni ci palities for the non-repair of highways, was postponed by
the operation of the discoverability principle until after the
date of the appellant's [page400] anendnent notion. In that
event, the appellant's proposed clains against the
muni ci palities are not statute-barred. If the I[imtation period
had expired, however, the issue is whether the requested
pl eadi ngs anmendnent shoul d have been permitted in the exercise
of the court's discretion under rules 5.04(2) and 26.01 of the
Rules of G vil Procedure, R R O 1990, Reg. 194.

[2] For the reasons that follow, we would allow the appea
with eave to the respondents to plead the expiry of the
[imtation period under s. 284(2) of the Act.

| . BACKGROUND

[3] On January 5, 1999, the appellant's notor vehicle
collided with a vehicle driven by Aileen Mary Barnes while
Barnes was exiting a parking lot in Strathroy, Ontario. The
appel  ant commenced an action in negligence agai nst Barnes on
Decenber 22, 2000, claimng damages for personal injuries
all egedly sustained by her in the accident. At the time of the
i ssuance of her statenment of claim the appellant and her
solicitor had no know edge of the possible involvenent in or
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responsibility for the accident of The Town of Strathroy
("Strathroy") or The Corporation of the County of M ddl esex
("M ddl esex").

[4] Barnes delivered her statenent of defence on March 29,
2001. She denied the appellant's clains and asserted that the
appel l ant's own negligence was the cause of the accident. No
mention was nmade in Barnes' statenent of defence of the
possi bl e responsibility of third parties for the accident, or
of the weather conditions at the tine of the accident.

[ 5] Subsequently, on April 3, 2001, Barnes conmmenced third
party proceedi ngs against Strathroy (wongly naned, initially,
as The Townshi p of Strathroy-Caradoc) and The Royal Canadi an
Legion, Sir Arthur Currie Branch 116 (the "Legion"). Barnes
alleged in her third party claimthat her view of the
appel lant's vehicle was obstructed by |large piles of snow
lining the perinmeters of the parking | ot and the adjacent
roadway as she was attenpting to | eave the parking | ot. She

clainmed that the parking | ot was owned by the Legion, the snow

was on | ands occupied by Strathroy and the Legion, and they
failed to properly maintain the roadway. She sought
contribution and indemity fromthe third parties for any suns
for which she mght be found liable to the appellant at trial,
or which m ght be advanced to the appellant by way of

settl enent.

[6] Barnes' third party clai mwas served on the appellant or
her solicitor on or about April 3, 2001.

[7] On July 4, 2001, Barnes brought a notion seeking to anend
her third party claimto add M ddlesex as a third party.

Bar nes' [page40l1] supporting notion record contained a letter
fromher adjusters dated May 16, 2001, in which it was
suggested that M ddl esex was responsi ble for the roadway and
that Strathroy was responsi ble for the adjacent sidewal ks.

[8 On July 31, 2001, Barnes obtained an order permtting her
to amend her third party claimto add M ddl esex as a third
party. Barnes alleged in her anended claimthat M ddl esex and/
or Strathroy were negligent for failing to maintain the
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roadway by ensuring that the snow banks |ining the street were
reduced to such a level as to permt clear vision of the
roadway by notorists. She further alleged that M ddl esex was
responsi bl e for mai ntenance of the roadway and that Strathroy
was responsi ble for mai ntenance of the sidewal ks. Barnes al so
repeated her earlier allegation that her view of the roadway
was obstructed by large piles of snow at the tinme of the
accident. As a result, she sought contribution and i ndemity
from Strathroy, the Legion and M ddl esex.

[9] On Septenber 26, 2001, Strathroy delivered a defence to
the third party claimand to the appellant's statenent of
claim Mddlesex followed suit on Cctober 15, 2001. In those
pl eadi ngs, the municipalities denied any negligence or
responsibility for the accident. They al so deni ed any know edge
of the condition of the roadway and the sidewal ks at the tine
of the accident, including any know edge of a snow buil d- up.

[ 10] On or about Novenber 5, 2001,1 the appellant brought a
notion under Rules 5 and 26 of the Rules of Cvil Procedure for
an order anending her statenent of claimto add the third
parties as defendants in the main action. In her proposed
anmended pl eadi ng, she alleged that the two nunicipalities
breached their duty to repair a highway by failing to renove
the snow on the roadway and the sidewal ks where the acci dent
occurred. The appellant's notion was resisted by Strathroy and
M ddl esex on the basis that the applicable three-nonth
[imtation period under s. 284(2) of the Act2 had expired.

[11] The appellant's solicitor swore two affidavits in
support of the appellant's anmendnent notion. In her affidavits,
the solicitor, who is an experienced litigation counsel,
expl ained why it [page402] was not possible for the appellant
to discover, with reasonable diligence, the facts to formthe
basis of a cause of action against the nunicipalities before
the exam nation for discovery of the proposed defendants in the
third party proceeding. First, she stated that the appell ant
had no know edge of the snow banks which Barnes alleged, in her
third party claim bl ocked her view and caused her to hit the
appel lant's car. Second, she said that she knows only the
al l egati ons made by Barnes, which are denied by the third
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parties in their pleadings. Further, because of the Rules of
Cvil Procedure, she asserted that she cannot obtain any
information directly fromthe proposed parties except within
the litigation process. Consequently, she has only Barnes

al l egations, of which she | earned only upon service of the
third party claim but no facts to substantiate those

al | egati ons.

[ 12] The appellant's solicitor was not cross-exam ned on her
affidavits; nor did the nmunicipalities file any affidavit
materials in response to her affidavits. Accordingly, the
evi dence of the appellant's solicitor is uncontradicted on the
record before this court.

[ 13] No exam nations for discovery have been held to date in
the main action or in the third party proceeding.

1. THE DECI SI ON OF THE MOTI ONS JUDGE

[ 14] The appellant's notion was argued before Hockin J. of

t he Superior Court of Justice on Decenber 14, 2001. For reasons

dated June 3, 2002, the notions judge dism ssed the notion in
relation to Strathroy and M ddl esex and granted the requested
amendnent concerning the Legion. The Legion did not appear on
the notion and does not appear to have contested it.

[15] In dism ssing the appellant's notion concerning the two
muni ci palities, the notions judge observed that the effect of
the requested anmendnent, if granted, would be to add Strathroy
and M ddl esex as party defendants after the expiry of the
applicable limtation period. In that regard, ss. 284(1),
(1.1), (2) and (5) of the Act provided at the relevant tinmne:

284(1) The council of the corporation that has jurisdiction
over a highway or bridge shall keep it in a state of repair
that is reasonable in light of all the circunstances,

i ncludi ng the character and | ocation of the highway or
bri dge.

(1.1) I'n case of default, the corporation, subject to the
Negl i gence Act, is liable for all danages any person sustains
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because of the default.

(2) No action shall be brought against a corporation for
the recovery of damages occasi oned by such default, whether
the want of a reasonable state of repair was the result of
nonf easance or m sfeasance, after the expiration of three
months fromthe time when the damages were sust ai ned.

[ page403]

(5) No action shall be brought for the recovery of the
damages nentioned in subsection (1) unless notice in witing
of the claimand of the injury conpl ai ned of has been served
upon or sent by registered mail to the head or the clerk of
the corporation, in the case of a county or township within
ten days, and in the case of an urban nmunicipality within
seven days, after the happening of the injury, nor unless,
where the claimis against two or nore corporations jointly
liable for the repair of the highway or bridge, the
prescribed notice was given to each of themw thin the
prescribed tine. S.O 1996, c. 32, s. 54.

I11. | SSUES

[16] There are two issues on this appeal: (i) has the
commencenent of the [imtation period under s. 284(2) of the
Act been postponed by the operation of the discoverability
principle; and (ii) if the limtation period had expired by the
date of the appellant's anendnent notion, should the
appel l ant's requested pl eadi ngs anendnent nonet hel ess have been
permtted in the exercise of the court's discretion?

| V. ANALYSI S

(1) The Application of the D scoverability Principle

[17] It is common ground that the three-nonth [imtation
period under s. 284(2) of the Act applies to the clains sought

2003 CanLll 52159 (ON CA)



to be advanced by the appel |l ant agai nst Strathroy and

M ddl esex. The limtation period expired naturally on April 5,
1999, three nonths after the date of the accident, unless the
di scoverability principle operates to postpone the comencenent
of the limtation period to, at least, until after the
appellant's notion to anend her statenent of clai mwas brought
at the begi nning of Novenber 2001.

[ 18] The di scoverability principle was described by Justice
Le Dain in Central Trust Co. v. Rafuse, [1986] 2 S.C. R 147, 31
D.L.R (4th) 481, at p. 224 SSC.R in the following terns:

[ A] cause of action arises for purposes of a limtation
period when the material facts on which it is based have been
di scovered or ought to have been discovered by the plaintiff
by the exercise of reasonable diligence.

See al so Kam oops (City) v. Nielsen, [1984] 2 SSC R 2, 10
D.L.R (4th) 641.

[ 19] The discoverability principle is an interpretive tool of
general application which guides the interpretation of
limtations statutes. Consideration of whether it applies in a
given case is concerned wth bal ancing fairness for both the
plaintiff and the proposed defendant. On the one hand, the
plaintiff, through no | ack of diligence, is unaware of her
cause of action prior to the [page404] natural expiry date of
the limtation period. In those circunstances, the principle is
designed to avoid the injustice of precluding an action or
claimbefore the plaintiff is in a position to conmence
proceedi ngs. On the other hand, the proposed defendant is
entitled to reasonably rely upon imtations statutes in the
ordering of its affairs. Application of the discoverability
princi pl e postpones the running of a limtation period and
therefore precludes the proposed defendant fromrelying on the
protection of the natural expiration of a limtation period:
Pei xeiro v. Haberman, [1997] 3 SSC R 549, 151 D.L.R (4th)
429. See al so Aguonie v. Glion Solid Waste Material Inc.
(1998), 38 OR (3d) 161, 156 D.L.R (4th) 222 (C A ), and
Consuners d ass Co. v. Foundation Co. of Canada (1985), 51 OR
(2d) 385, 20 D.L.R (4th) 126 (C A).
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[ 20] The need for the balancing of those conpeting fairness
concerns was confirnmed by the Suprene Court of Canada in M
(K) v. M (H), [1992] 3 SCR 6, 96 DL.R (4th) 289. In
that case, La Forest J., witing for a mpjority of the court,
described the policy reasons for statutory limtations of suits
fromthe perspective of a potential defendant. They incl ude:
(1) recognition of the fact that there cones a tine when a
proposed defendant nay reasonably expect that it will not be
held to account for past obligations (at para. 22); (ii) the
desirabl e objective of foreclosing clains based on stale
evidence, that is, once a limtation period has expired, the
potential defendant should be relieved fromthe need to
preserve evidence relevant to the claim(at para. 23); and
(ti1) the inportant public benefit to be achieved by
requiring plaintiffs to act diligently and not to "sleep on
their rights", thus fostering the tinmely comencenent of suits
and closure of clains (at para. 24). At the sane tinme, however
as observed by La Forest J., at para. 27, "[Flairness to the
plaintiff nust also animte a principled approach to
determ ning the accrual of a cause of action.”

[21] In Peixeiro, Major J. enphasized the requirenent for
fairness to plaintiffs, but also underscored their due
diligence obligations (at para. 39):

I n bal ancing the defendant's legitimte interest in
respecting limtations periods and the interest of the
plaintiffs, the fundanmental unfairness of requiring a
plaintiff to bring a cause of action before he could
reasonably have di scovered that he had a cause of action is a
conpel ling consideration. The diligence rationale would not
be underm ned by the application of the discoverability
principle as it still requires reasonable diligence by the
plaintiff.

[22] It is not contested that the discoverability principle
applies to s. 284(2) of the Act. The principle has been
judicially recognized to apply to the limtation of actions
against nmunicipalities, including limtations established by
the Act: Peixeiro, supra; [page405] Bannon v. Thunder Bay
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(Gty), [2002] 1 S.CR 716, 210 D.L.R (4th) 62; and

Bi soukis v. Branpton (City) (1999), 46 OR (3d) 417, 180
D.L.R (4th) 577 (C.A), leave to appeal to S.C. C. refused
[2000] S.C.C. A No. 52.

[ 23] Rather, the appellant asserts here that the effect of
the application of the discoverability principle is to
post pone, to the date of the exam nations for discovery, the
commencenent of the limtation period under s. 284(2) of the
Act. In contrast, the respondents submt that application of
the discoverability principle is irrelevant in this case
because the appell ant was aware of a potential cause of action
as against Strathroy by April 1, 2001 (as a result of Barnes
original third party clainm, and as agai nst M ddl esex by July
31, 2001 (when Barnes' third party claimwas anended to include
a cl ai m agai nst M ddl esex).

(2) The Postponenent of the Limtation Period

[ 24] As appears fromthe decisions of the Suprene Court of
Canada in Central Trust Co. and Peixeiro, the discoverability
principle rests by definition on the requirenment of due
diligence by the plaintiff. Judicial respect for that
requirenent is inherent to proper regard for the diligence
policy rationale which underlies Iimtations statutes. That
requirenent dictates the test to be applied in determning the
start of a limtation period under the discoverability
principle: when can it be said that the plaintiff knew, or by
reasonabl e diligence could have discovered, the material facts
on which to base a cause of action against the proposed
def endant ?

[ 25] The appel |l ant advances two main argunents in support of
her submi ssion that the Iimtation period under s. 284(2) of
the Act has not yet expired.

[26] First, the appellant relies on the decision of this
court in Aguonie, supra, in support of her assertion that the
determ nation of when a plaintiff acquired, or ought reasonably
to have acquired, know edge of the facts on which her claimis
based is a question of fact which should be left for
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determ nation by a trial judge on a full evidentiary record.

[ 27] Second, the appellant submits that discovery of a
tortfeasor involves nore than ascertaining the identity of one
who may be liable; rather, it also involves the determ nation
of any acts or om ssions which constitute liability.

[ 28] In response, the respondents argue that the appellant's
anendnent notion was brought outside the three-nonth l[imtation
period, on any view of the facts. They claimthat regardl ess of
which date is considered to be the date upon which the
[imtation period conmmenced to run, it has expired. Mre
particularly, nore than three nonths have expired from any of:
(i) the date of [paged406] the accident, which occurred on
January 5, 1999; (ii) the appellant's receipt of Barnes
original third party claimon April 3, 2001; (iii) the
appellant's recei pt of Barnes' notion materials to add
M ddl esex as a third party on July 4, 2001; or (iv) the
delivery to the appellant of Barnes' anended third party claim
on July 31, 2001. Accordingly, even assum ng that the appell ant
satisfied her due diligence requirenent, the respondents submt
that the prescription period has now expired and had expired by
the tinme of the appellant's amendnent notion.

[29] On the record in this case, we agree with the
appel lant's position, for several reasons.

[30] First, it is not clear to us that the notions judge
consi dered the discoverability principle, which was rai sed by
t he appellant as an issue on the anendnment notion. The notions
judge's anal ysis proceeded fromthe prem se that the limtation
period had expired. He went on to address the issues of
prejudi ce and special circunstances in the context of the rules
governi ng pl eadi ngs anendnents. In doing so he stated:

The di scovery process was never to be used as a tool to

i nvestigate possible causes of action. The plaintiff's
obligation is to investigate and, if so advised, to comrence
proceedi ngs, within time, against those who may have caused
or contributed to the injury clainmed by the plaintiff as a
result of the accident.
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[31] While that statenment properly recognized the appellant's
due diligence obligation, it does not indicate that the notions
judge related that obligation to the discoverability principle;
nor do the reasons of the notions judge suggest that he
assessed the evidentiary record before himin the context of
t he di scoverability principle.

[ 32] Second, in Aguonie, the discoverability principle was
held to apply to the identity of the tortfeasor and, in
addition, to the acts or om ssions of a potential tortfeasor
identifying himor her as such. Justice Borins (ad hoc),
witing on behalf of the court in Aguonie, stated, at p. 170
OR:

VWhile it is true that many of the cases in which [the

di scoverability principle] has been applied concern a
plaintiff's discovery of the extent of an injury, or the

del ayed effect or result of a defendant's negligence, this
case concerns the discovery of a tortfeasor. The discovery of
a tortfeasor involves nore than the identity of one who may
be liable. It involves the discovery of his or her acts, or
om ssions, which constitute liability.

(Enmphasi s added)

[33] Later in his reasons, Borins J. (ad hoc) said (at p. 172
OR):

The starting point for the application of the
di scoverability rule . . . is the tinme when the appellants
cause of action arose. This will define the starting
[ paged407] date of the limtation period. It is a question
of fact when the cause of action arose and when the
limtation period comrenced. The application of the
di scoverability rule is prem sed on the finding of these
facts: when the appellants | earned they had a cause of action
agai nst the respondents; or, when, through the exercise of
reasonabl e diligence, they ought to have | earned they had a
cause of action against the respondents. These facts
constitute genuine issues for trial
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(Enmphasi s added)

[34] In this case, the appellant's solicitor provided an
expl anation for why she was unable to determ ne the facts about
the alleged snow build-up in the relevant |ocation on the day
of the accident. That explanation was not chall enged in any way
by evidence fromthe respondents. In addition, there is no
evi dence before this court on what steps the appellant could
have taken to attenpt to substantiate Barnes' allegations prior
to discovery and the production of docunents in the litigation.
Since both nunicipalities deny the facts asserted by Barnes,
wi thout an affidavit fromthem or cross-exam nation of the
appellant's solicitor as to what inquiries could properly have
been made outside the litigation process to substantiate or
di sprove the facts alleged by Barnes, there is no basis on the
record for rejection of the evidence fromthe appellant's
solicitor.

[35] In nost cases one would expect to find, as part of a
solicitor's affidavit, a list of the attenpts nade by the
solicitor to obtain information to substantiate the assertion
that the party was reasonably diligent. In this case, however
the solicitor has explained why she coul d take no such steps.
No information to the contrary was provided by the respondents.

[36] On the record before us, therefore, the question of
whet her the appellant's solicitor was reasonably diligent
cannot be answered with finality. The appellant herself clains
that she had no know edge of the snow banks. Therefore,
everything wthin her know edge is nere all egations by Barnes,
denied by the third parties. Thus, a claimby the appell ant
against the nunicipalities at this stage rests only on bare
al | egati ons.

[37] Whether the appellant's solicitor's explanation as to
why no inquiries could be nade prior to discoveries to
substantiate or disprove Barnes' clains will survive scrutiny
on cross-exam nation, or whether evidence exists that
informati on was available to the appell ant upon proper inquiry
prior to her anmendnent notion to ground a cause of action
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agai nst the respondents, cannot be determ ned at this stage. As
observed by the Nova Scotia Court of Appeal in Burt v.

LeLacheur (2000), 189 D.L.R (4th) 193, 49 C.P.C. (4th) 53
(NNS.CA), at p. 207 D.L.R, the precise anmount of

know edge necessary to trigger the running of time [page408]
under a limtation period nust be determ ned upon application
of the legislation creating the limtation period, using the

di scoverability principle, to the facts as found. In this case,
the crucial fact-finding exercise has not yet occurred and the
appel lant's asserted version of the facts concerning the

di scoverability of a cause of action against the nunicipalities
was uncontradi cted on the notion before the notions judge.
Accordingly, the testing of the appellant's assertion that the
limtation period has not yet comrenced to run nust await
either a summary judgnent notion or a trial.

[38] In our view, therefore, given the evidentiary record
before the notions judge, this is a case where the
muni ci palities should have been added as parties in the main
action, with leave to the respondents to plead the [imtation
peri od.

(3) O her Issues

[39] Two additional matters bear nention in this case.

[40] First, the three-nonth [imtation period under s. 284(2)
of the Act is a prescription of very short duration. The length
of that limtation period signifies the high value attached by
the legislature at the time of this accident to the control,
and tinely closure, of potential negligence actions against a
muni ci pality for the non-repair of highways or bridges. The
duration of the imtation period suggests that judicial
caution should be exercised in relieving against the limtation
peri od.

[41] That interpretation is reinforced by s. 284(5) of the
Act, which provides in part that no action shall be brought for
the recovery of damages in connection with the non-repair by a
muni ci pal corporation of a highway or bridge unless witten
notice of the claimand of the injury conplained of has been

2003 CanLll 52159 (ON CA)



provided to the nunicipality within ten days (in the case of a
county or township) or within seven days (in the case of an
urban nmunicipality) after the injury.

[42] Thus, s. 284 of the Act, as in force at the tine of this
accident, inposes two discrete [imtations on the ability to
sue a nmunicipality in negligence for damages occasi oned by the
non-repair of a highway or bridge: (i) the three-nonth
limtation period established by s. 284(2) for conmencenent of
an action; and (ii) the provision for prior witten notice of
the claimand the alleged injury required under s. 284(5).
Those statutory provisions, in conbination, serve to underscore
the requirenent for diligence and tinely action by a
prospective plaintiff concerning such a claim The respondents
on this appeal, however, did not allege a breach by the
appel l ant of s. 284(5); nor did the appellant [page409] claim
conpliance with it. In those circunstances, it is inappropriate
to further comment on the significance of s. 284(5), if any, in
this case.

[ 43] Second, before this court, the appellant argues that the
reasoni ng underlying rule 5.04(2) of the Rules of Gvil
Procedure is not applicable to the determ nation of her right
to anmend her statenment of claimto add the respondents as party
def endants. W di sagr ee.

[ 44] A pl eadi ngs anendnent to add a party to an existing
action is governed by the Rules of Cvil Procedure. In sone
cases, the relevant rules nust be applied in the context of an
amendnent sought after the expiry of a limtation period. In
other situations, the issue of the expiry of alimtation
period does not arise. In no event, however, can the reasoning
whi ch supports the rules for pleadings amendnents sinply be
ignored; nor are the rules displaced by the discoverability
principl e.

[45] In this case, the notions judge declined to grant the
request ed anmendnent follow ng consideration of rules 26.01 and
5.04(2) of the Rules of GCvil Procedure. Those rules read as
fol | ows:

2003 CanLll 52159 (ON CA)



5.04(2) At any stage of a proceeding the court may by order
add, delete or substitute a party or correct the nane of a
party incorrectly nanmed, on such terns as are just, unless
prejudi ce would result that could not be conpensated for by
costs or an adjournnent.

26.01 On notion at any stage of an action the court shal
grant leave to anend a pl eading on such terns as are just,
unl ess prejudice would result that could not be conpensated
for by costs or an adjournnent.

[46] The notions judge considered rules 26.01 and 5.04(2) in
the context of this court's recent decision in Mazzuca v.
Silvercreek Pharmacy Ltd. (2001), 56 O R (3d) 768, 207 D.L.R
(4th) 492 (C.A). It is settled law that the courts retain a
di scretion to permt a pleadings anendnent to change the
parties to a proceeding, notw thstanding the expiry of a
limtation period, if special circunstances justifying the
amendnent and t he absence of non-conpensabl e prejudice to the
party opposi ng the anmendnent are denonstrated: Basarsky v.
Quinlan (1971), [1972] S.C R 380, 24 D.L.R (3d) 720; and
Deavill e v. Boegeman (1984), 48 O R (2d) 725, 14 D.L.R (4th)
81 (C.A). Mazzuca confirned that those principles apply to
rules 5.04(2) and 26.01 under the current Rules of Cvil
Pr ocedur e.

[47] In this case, the notions judge proceeded on the basis
that the applicable limtation period had expired. He did not
expressly address the discoverability principle. Application of
that principle, [page4l0] depending on the facts concerning the
exercise of due diligence by the appellant, may result in the
post ponenent of the commencenent of the |limtation period under
S. 284(2) of the Act. Further, on the record before the notions
judge, the appellant's solicitor's uncontradi cted expl anation
concerning the inability to determne, prior to discoveries and
productions, if material facts exist in support of a cause of
action against the respondents was relevant to the exercise of
the court's discretion under rules 5.04(2) and 26.01. It is not
clear fromthe notions judge's reasons that her explanation was
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considered by himin the context of the discoverability
principl e.

V. DI SPCSI TI ON
[ 48] For the reasons given, we would allow the appeal. The
appellant is entitled to her costs of the appeal on a parti al
indemity basis, fixed in the sumof $3, 750, inclusive of

di sbursenents and Goods and Servi ces Tax.

Appeal all owed.
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