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COURT FILE NO. CV-22-00684542-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,

R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF MPX INTERNATIONAL CORPORATION,
BIOCANNABIS PRODUCTS LTD., CANVEDA INC., THE CING-

X CORPORATION, SPARTAN WELLNESS CORPORATION,
MPXI ALBERTA CORPORATION, MCLN INC., AND SALUS
BIOPHARMA CORPORATION

SECOND REPORT OF
KSV RESTRUCTURING INC. IN ITS CAPACITY AS MONITOR

SEPTEMBER 20, 2022

1.0 Overview of Proceedings

1.

Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) made on July 25, 2022 (the “Initial Order”), MPX International Corporation
(“MPXI”), BioCannabis Products Ltd., Canveda Inc., The CinG-X Corporation,
Spartan Wellness Corporation (“Spartan”), MPXI Alberta Corporation, MCLN Inc., and
Salus BioPharma Corporation (collectively, the “Applicants” and each an “Applicant”)
were granted protection under the Companies’ Creditors Arrangement Act, R.S.C.
1985, c. C-36, as amended (the “CCAA"), and KSV Restructuring Inc. (“KSV”) was
appointed monitor of the Applicants (in such capacity, the “Monitor”). A copy of the
Initial Order is attached as Appendix “A”. Capitalized terms used herein but not
defined are as set out in the first report of the Monitor dated July 25, 2022 (the “First
Report”), a copy of which is attached here without appendices at Appendix “B”.

MPXI wholly-owns each of the other Applicants and, directly or indirectly, wholly-owns
or has an interest in several other non-Applicant affiliates®.

At the Applicants’ comeback motion on August 4, 2022 (the “Comeback Motion”), the
sought an order or orders for the following relief:

1 The non-Applicant affiliates are: MPX Australia Pty Ltd.; MPXI UK Limited; MPXI Lesotho (Pty) Ltd.; Highland Farms
(Pty) Ltd.; MPXI Malta Operations Limited; MPXI Malta Property Limited; Alphafarma Operations Limited; MPXI Malta
Holding Limited; MPXI SA Pty Ltd.; First Growth Holding Pty Ltd.; Salus Bioceutical (Thailand) Co., Ltd.; Salus
International Management Ltd.; Holyworld SA; and MPXI Labs SA (collectively, the “Non-Applicant Stay Parties”).
MPXI also has a minority interest in Prime Pharmaceutical Corporation, which in turn controls Primapharm Funding
Corporation. MPXI is not involved in the day-to-day operations of either of these companies, and accordingly neither
are Applicants or Non-Applicant Stay Parties.
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a. an amended and restated initial order (the “Amended and Restated Initial
Order”), which sought, inter alia:

i. an increase to the Directors’ Charge and the DIP Lenders’ Charge (both
as defined in the Initial Order);

ii. an elevation to the priority of the Charges such that the Charges shall rank
in priority to all Encumbrances (as defined in the Amended and Restated
Initial Order);

iii. an extension of the Stay Period to and including October 21, 2022; and

iv. an authorization that the Applicants will incur no further expenses in
relation to certain securities filings; and

b.  an order approving a sale and investment solicitation process (the “SISP”) for
the purpose of soliciting interest in, and opportunities for the sale of, or
investment in, the assets and business operations of the Applicants (the “SISP
Approval Order”).

4.  On or about August 5, 2022, the Court issued an endorsement and granted both the
Amended and Restated Initial Order and the SISP Approval Order. Copies of the
Amended and Restated Initial Order and the SISP Approval Order are attached at
Appendix “C".

5.  Since the last attendance before this Court, the Monitor, with the assistance of the
Applicants, has carried out the SISP in accordance with the terms of the SISP
Approval Order. The SISP generated some bids, including binding offers, although
none of which, individually or in aggregate, were sufficient to repay the DIP Lenders
and the Debentureholders in full. In accordance with the terms of the SISP, the
Monitor was notified by the DIP Lenders that none of the Binding Offers were
acceptable and, accordingly, that the Debentureholders would proceed with a credit
bid for the Business and the Property.

6. In early August, 2022, counsel to Ninth Square Capital Corporation (“Ninth Square”)
advised the Applicants’ counsel that that stay of proceedings did not apply to Ninth
Square’s action as against certain of the individual Directors and Officers of MPXI,
and advised that they would be reserving their rights to seek such relief or declaration
from the Court.

7.  The Applicants advised Ninth Square that pursuant to paragraph 19 of the Amended
and Restated Initial Order all Proceedings are stayed as against the former, current
or future directors or officers (or similar position) of any MPXI Entity and, accordingly,
leave of the Court was required to continue any proceedings against them.

8.  On or about September 1, 2022, following a case conference before Chief Justice
Morawetz, a scheduling conference was attended by parties to determine a timetable
for the Ninth Square Litigation (as defined below). At such attendance, the Court set
down the hearing date for September 29, 2022 (the “Ninth Square Motion”).
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1.1 Purposes of this Report

1.

This report (the “Report”) is filed to assist the Court with its review and determination
of the specific relief being sought by Ninth Square at the Ninth Square Motion and
provides:

a) background information about the Ninth Square Litigation and the Stay
Declaration (as defined below); and

b) a Statement of Law (as defined below) which sets out the applicable
jurisprudence for the Court to consider in assessing the declaratory relief being
sought by Ninth Square.

1.2 Restrictions

1.

In preparing this Report, the Monitor has relied upon the Ninth Square Litigation
motion materials, as served upon the service list by parties to the Ninth Square
Litigation (collectively, the “Information”).

The Monitor has not audited or otherwise attempted to verify the accuracy or
completeness of the Information in a manner that complies with Canadian Auditing
Standards (“CAS”) pursuant to the Chartered Professional Accountants of Canada
Handbook and, accordingly, the Monitor expresses no opinion or other form of
assurance as contemplated under the CAS in respect of the Information. Any party
wishing to place reliance on the Information should perform its own diligence and the
Monitor accepts no responsibility for any reliance placed on the Information in this
Report by any party.

2.0 Summary of Ninth Square Litigation

1.

On or about August 7, 2019, Ninth Square commenced an action against MPXI, MPX
Bioceutical ULC (“MPX ULC") and iAnthus Capital Holdings Inc. (“iAnthus”) via a
statement of claim, which was amended on August 21, 2019. On October 15, 2020,
Ninth Square commenced a separate action against W. Scott Boyes (“Boyes”),
Jeremy Budd (“Budd”) and Michael Arnkvarn in their capacity as directors and/or
officers of MPX and MPXI (“Arnkvarn” and together with Boyes and Budd, the
“Individual Defendants” and with MPXI, MPX ULC and iAnthus, the “Defendants”) by
way of statement of claim. Both statements of claim were consolidated into an issued
version on or about July 13, 2021 under Court File No. CV-19-625101-00CL (the
“Ninth Square Litigation”), which is attached hereto at Appendix “D”.

The Ninth Square Litigation is largely an oppression claim under the Business
Corporations Act (Ontario). As alleged in the Ninth Square Litigation, inter alia:

a. Ninth Square was originally a 50% shareholder in Spartan, a privately held
cannabis company that focused its business in providing cannabis to veterans
for medicinal purposes;

b. In September 2018, Ninth Square entered into an agreement under which it sold
its shares in Spartan to MPX Bioceutical Corporation (“MPX”) in return for
shares and warrants of MPX. The MPX shares and warrants were publicly
traded on the Canadian Securities Exchange.
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C. When MPX was negotiating to purchase Ninth Square’s Spartan shares, MPX
was also negotiating the sale of itself and the Spartan shares it was
about to acquire to iAnthus.

d. During a prior statutory arrangement of certain of the Applicants (the
“Arrangement”), an acquisition of MPX was structured so that:

i. MPX was amalgamated with MPX ULC, which was a wholly-owned
subsidiary of iAnthus; and

il. All of the non-US assets of MPX, including Spartan, were spun out into a
new corporation, MPXI, which was a subsidiary to MPX. A summary of (i)
and (ii) can be seen in the below diagram.

]

e. A copy of the order made on January 18, 2019 by the Supreme Court of British
Columbia during the Arrangement in association with the spinoff of MPXI from
MPX is appended to this Report at Appendix “E” and is further referenced within
the Monitor’s Statement of Law (as defined below).

f. As part of the above, MPX assigned to MPXI the share purchase agreement for
the Spartan shares (the “SPA”). Ninth Square alleges that its consent to any
assignment of the share purchase agreement was required and was not
obtained.

g. Ultimately, Ninth Square did not receive shares in iAnthus but received shares
in MPXI.

3. Ninth Square seeks damages of $3 million, including as against the Individual
Defendants. Allegations of misconduct and impropriety are further directed against
the Individual Defendants in their capacity as directors and officers of MPXI and
former directors and/or officers of MPX, as applicable.

4.  Insummary, Ninth Square’s core allegation is that it contracted to sell Spartan shares
in exchange for shares in a publicly traded company (iAnthus), but instead received
shares in a privately traded company (MPXI), which it alleges constitutes a breach of
the duty of good faith and is oppressive.
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The Defendants largely submit two primary objections: first, that oppression is not
available because its complaint is based on activities that occurred prior to Ninth
Square becoming a shareholder in any corporation other than Spartan, and second,
that the statement of claim does not plead sufficient facts to justify an action against
the Individual Defendants as officers and directors. A copy of the Fresh as Amended
Statement of Defence and Counterclaim of the Individual Defendants and MPXI, as
well as a copy of the Amended Statement of Defence and Crossclaim of iAnthus and
MPX ULC are attached here at Appendix “F”.

3.0 The Declaratory Relief re Stay

1.

On or about September 1, 2022, Ninth Square brought a motion for an order declaring
that the stay of proceedings as ordered in the Amended & Restated Initial Order does
not apply to the Ninth Square Litigation (the “Stay Declaration”).

Since filing its Responding Motion to the Ninth Square Motion, the Applicants have
advised the Monitor and Ninth Square that they no longer have access to funding to
continue responding to this motion and, accordingly, that they were no longer taking
a position with respect to the relief being sought by Ninth Square at the Ninth Square
Motion. The Monitor and Applicants were advised by the DIP Lenders that they did
not authorize, nor would they consent to, the use of advances under the DIP Facility
being used to fund MPXI or the Individual Respondents to respond to this motion.

The Monitor understands that parties will take the following positions:

a. Ninth Square will argue that while the stay of proceedings within the Initial Order
and the Amended & Restated Initial Order (the “Stay”) applies to the Individual
Defendants in their capacity as directors and/or officers of MPXI, the Stay does
not apply to the Individual Defendants in their capacity as directors and/or
officers of MPX ULC, such that the Ninth Square Litigation should move forward
as against them in such capacities.

b.  The Applicants have advised the Monitor that they now take no position as a
result of funding constraints outlined above. As was previously stated in the
Affidavit of Jeremy S. Budd dated September 9, 2022, “While the [Individual
Defendants] each deny the allegations in Ninth Square’s consolidated
statement of claim and view them as being without merit, we are each
concerned that if Ninth Square’s allegations are not properly defended and
adjudicated, then it could have a profound impact on us, our families, and our
livelihoods” (para 20). Furthermore, Budd stated that preparations or
participation in Ninth Square’s action would likely “materially detract from our
respective abilities to focus on the administration of the CCAA Proceedings”
(para 23) which would trigger material prejudice to the MPX Entities and the
Individual Defendants.
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4.  The Monitor does not take a position on the Stay Declaration. As noted above, the
Monitor further understands that the relief being sought is against the Individual
Defendants in both their capacities as MPX and MPXI, respectfully. The Monitor does
not understand given the integrated nature of the claim how Ninth Square could
proceed solely with a claim against the Individual Defendants in their capacity as
directors of MPX. Upon direction of the Court in association with the set timetable for
the Ninth Square Motion, the Monitor submits a neutral Statement of Law summarized
by its counsel to assist the Court in determining the Stay Declaration, and to provide
a preliminary groundwork to the following legal issues:

a. the nature of the relationships between the corporate entities MPX, MPXI and
MPX ULC and, in particular:

i. the legal relationship between a predecessor amalgamating corporation
(MPX) and the new amalgamated corporation (MPX ULC);

il. the legal relationship between a predecessor parent corporation (MPX)
and the ‘spun-out’ subsidiary corporation (MPXI); and

b.  the principals of interpretation applicable to interpreting an order made under
the CCAA and in particular, in interpreting stay provisions in favour of directors
and officers.

5. A copy of the Statement of Law and associated book of authorities is attached hereto
at Appendix “G” to this Report.

All of which is respectfully submitted,

KSV RESTRUCTURING INC,,

SOLELY IN ITS CAPACITY AS MONITOR OF

MPX INTERNATIONAL CORPORATION, BIOCANNABIS PRODUCTS LTD., CANVEDA INC.,
THE CING-X CORPORATION, SPARTAN WELLNESS CORPORATION,

MPXI ALBERTA CORPORATION, MCLN INC., AND SALUS BIOPHARMA CORPORATION
AND NOT IN ITS PERSONAL CAPACITY

50096390.7
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Court File No. CV-22-684542-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE CHIEF ) MONDAY, THE 25%

JUSTICE MORAWETZ DAY OF JULY, 2022

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF MPX
INTERNATIONAL CORPORATION, BIOCANNABIS PRODUCTS LTD., CANVEDA INC.,
THE CING-X CORPORATION, SPARTAN WELLNESS CORPORATION, MPXI ALBERTA

CORPORATION, MCLN INC., AND SALUS BIOPHARMA CORPORATION
(collectively, the "Applicants")

INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this day by Zoom

videoconference.

ON READING the affidavit of Jeremy Blumer sworn July 25, 2022 and the Exhibits
thereto (the "Blumer Affidavit") and the Pre-Filing Report of KSV Restructuring Inc. ("KSV")
dated July 25, 2022, and on being advised that the secured creditors who are likely to be affected
by the charges created herein were given notice, and on hearing the submissions of counsel for the
Applicants and the additional parties listed in Schedule "A" hereto (collectively, the "Non-
Applicant Stay Parties" and together with the Applicants, the "MPXI Entities"), counsel for
KSV, counsel for David Taylor, Alastair Crawford, Broughton Finance and Brahma Finance
Limited (collectively, the "Initial DIP Lenders"), and such other parties listed on the Counsel
Slip, and on reading the consent of KSV to act as Monitor (the "Monitor"),
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SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly returnable
today and hereby dispenses with further service thereof.

APPLICATION

2. THIS COURT ORDERS AND DECLARES that each of the Applicants is a company to
which the CCAA applies. Although not Applicants, the Non-Applicant Stay Parties shall enjoy the
benefits of the protections and authorizations provided under the terms of this Order.

POSSESSION OF PROPERTY AND OPERATIONS

3. THIS COURT ORDERS that the Applicants shall remain in possession and control of
their respective current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate including all proceeds thereof (the "Property™). Subject to
further Order of this Court, the Applicants shall continue to carry on business in a manner
consistent with the preservation of their business (the "Business™) and Property. The Applicants
are authorized and empowered to continue to retain and employ the employees, consultants,
agents, experts, accountants, counsel and such other persons (collectively "Assistants™) currently
retained or employed by them, with liberty to retain such further Assistants as they deem
reasonably necessary or desirable in the ordinary course of business or for the carrying out of the

terms of this Order.

4. THIS COURT ORDERS that the MPXI Entities shall be entitled to continue to utilize the
central cash management system currently in place as described in the Blumer Affidavit or, with
the consent of the Monitor and the Initial DIP Lenders, together with any other lender who
participates in the DIP Facility (as defined below) (together, the “DIP Lenders”), replace it with
another substantially similar central cash management system (the "Cash Management System™)
and that any present or future bank providing the Cash Management System shall not be under any
obligation whatsoever to inquire into the propriety, validity or legality of any transfer, payment,
collection or other action taken under the Cash Management System, or as to the use or application

by the MPXI Entities of funds transferred, paid, collected or otherwise dealt with in the Cash
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Management System, shall be entitled to provide the Cash Management System without any
liability in respect thereof to any Person (as hereinafter defined) other than the MPXI Entities,
pursuant to the terms of the documentation applicable to the Cash Management System, and shall
be, in its capacity as provider of the Cash Management System, an unaffected creditor under any
plan of compromise or arrangement (a “Plan’’) with regard to any claims or expenses it may suffer

or incur in connection with the provision of the Cash Management System.

5. THIS COURT ORDERS that the Applicants shall be entitled but not required to pay the

following expenses whether incurred prior to, on, or after the date of this Order:

@ all outstanding and future wages, salaries, employee and pension benefits, vacation pay
and employee expenses payable prior to, on, or after the date of this Order, in each case
incurred in the ordinary course of business and consistent with existing compensation

policies and arrangements;

(b) with the consent of the Monitor and the DIP Lenders, amounts owing for goods and
services actually supplied to the Applicants prior to the date of this Order and all
outstanding amounts related to honouring customer obligations whether existing before
or after the date of this Order, incurred in the ordinary course of business and consistent

with existing policies and procedures;

(c) any taxes, duties or other payments required under the Cannabis Legislation (as

defined below); and

(d) the fees and disbursements of any Assistants retained or employed by the Applicants

in respect of these proceedings, at their standard rates and charges.

6. THIS COURT ORDERS that, except as otherwise provided to the contrary herein, and
subject to the Definitive Documents (as defined below), the Applicants shall be entitled but not
required to pay all reasonable expenses incurred by the Applicants in carrying on the Business in
the ordinary course prior to, on, or, after this Order, and in carrying out the provisions of this Order,

which expenses shall include, without limitation:
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@ all expenses and capital expenditures reasonably necessary for the preservation of the
Property or the Business including, without limitation, payments on account of
insurance (including directors’ and officers' insurance), maintenance and security

services; and

(b) payment for goods or services actually supplied to the Applicants on or following the
date of this Order.

Payments for amounts incurred prior to this Order shall require the consent of the Monitor and
the DIP Lenders, or leave of this Court.

7. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:

€)) any statutory deemed trust amounts in favour of the Crown in right of Canada or of any
Province thereof or any other taxation authority which are required to be deducted from
employees' wages, including, without limitation, amounts in respect of (i) employment

insurance; (ii) Canada Pension Plan; and (iii) income taxes.

(b) all goods and services or other applicable sales taxes (collectively, "Sales Taxes")
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or collected
after the date of this Order;

(©) any amount payable to the Crown in right of Canada or of any Province thereof or any
political subdivision thereof or any other taxation authority in respect of municipal
realty, municipal business or other taxes, assessments or levies of any nature or kind
which are entitled at law to be paid in priority to claims of secured creditors and which

are attributable to or in respect of the carrying on of the Business by the Applicants.

8. THIS COURT ORDERS that until a real property lease is disclaimed in accordance with
the CCAA, the Applicants shall pay all amounts constituting rent or payable as rent under real
property leases (including, for greater certainty, common area maintenance charges, utilities and

realty taxes and any other amounts payable to the landlord under the lease) or as otherwise may be
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negotiated between the applicable Applicant and the landlord from time to time ("Rent™), for the
period commencing from and including the date of this Order, monthly, on the first day of each
month, in advance (but not in arrears) in the amounts set out in the applicable lease. On the date
of the first of such payments, any Rent relating to the period commencing from and including the

date of this Order shall also be paid.

9. THIS COURT ORDERS that, except as specifically permitted herein and in the
Definitive Documents, the Applicants are hereby directed, until further Order of this Court: (a) to
make no payments of principal, interest thereon or otherwise on account of amounts owing by the
Applicants to any of their creditors as of this date; (b) to grant no security interests, trust, liens,
charges or encumbrances upon or in respect of any of their Property; and (c) to not grant credit or

incur liabilities except in the ordinary course of the Business.
RESTRUCTURING

10. THIS COURT ORDERS that each of the Applicants shall, subject to such requirements
as are imposed by the CCAA and such covenants as may be contained in the Definitive Documents,

have the right to:

@) with the prior consent of the DIP Lenders, permanently or temporarily cease, downsize
or shut down any of its business or operations, and to dispose of redundant or non-
material assets not exceeding $250,000 in any one transaction or $1,000,000 in the

aggregate;

(b) sell inventory in the ordinary course of business consistent with past practice, or

otherwise with the consent of the Monitor and the DIP Lenders;

(©) terminate the employment of such of its employees or temporarily lay off such of its

employees as it deems appropriate; and

(d) pursue all avenues of refinancing of its Business or Property, in whole or part, subject

to prior approval of this Court being obtained before any material refinancing,

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the

Business.
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NO PROCEEDINGS AGAINST THE MPXI ENTITIES OR THEIR RESPECTIVE
PROPERTY

11. THIS COURT ORDERS that until and including August 4, 2022, or such later date as
this Court may order (the "Stay Period"), no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"”) shall be commenced or continued against or in respect of any
MPXI Entity or the Monitor or their respective employees and representatives acting in such
capacities, or affecting the Business or the Property, except with the written consent of the MPXI
Entities and the Monitor, or with leave of this Court, and any and all Proceedings currently under
way against or in respect of any MPXI Entity or affecting the Business or the Property, are hereby

stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

12. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being "Persons™ and each being a "Person™) against or in respect of any
MPXI Entity or the Monitor, or their respective employees and representatives acting in such
capacities, or affecting the Business or the Property, are hereby stayed and suspended except with
the written consent of the MPXI Entities and the Monitor, or leave of this Court, provided that
nothing in this Order shall: (i) empower any MPXI Entity to carry on any business which the MPXI
Entity is not lawfully entitled to carry on; (ii) affect such investigations, actions, suits or
proceedings by a regulatory body as are permitted by Section 11.1 of the CCAA,; (iii) prevent the
filing of any registration to preserve or perfect a security interest; or (iv) prevent the registration

of a claim for lien.
NO INTERFERENCE WITH RIGHTS

13. THIS COURT ORDERS that during the Stay Period, no Person shall accelerate, suspend,
discontinue, fail to honour, alter, interfere with, repudiate, rescind, terminate or cease to perform
any right, renewal right, contract, agreement, lease, licence or permit in favour of or held by any
MPXI Entity, except with the written consent of the MPXI Entities and the Monitor, or leave of
this Court.
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CONTINUATION OF SERVICES

14. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements or arrangements with an MPXI Entity or statutory or regulatory mandates for the
supply of goods and/or services, including without limitation all computer software,
communication and other data services, centralized banking services, security services, payroll
services, insurance, transportation services, utility or other services to the Business or an MPXI
Entity, are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may be required
by the MPXI Entities, and that the MPXI Entities shall be entitled to the continued use of their
current premises, telephone numbers, facsimile numbers, internet addresses and domain names,
provided in each case that the normal prices or charges for all such goods or services received after
the date of this Order are paid by the MPXI Entities in accordance with normal payment practices
of the MPXI Entities or such other practices as may be agreed upon by the supplier or service

provider and the applicable MPXI Entity and the Monitor, or as may be ordered by this Court.
NON-DEROGATION OF RIGHTS

15. THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person
shall be prohibited from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided on or after the date of this Order, nor shall any
Person be under any obligation on or after the date of this Order to advance or re-advance any
monies or otherwise extend any credit to an MPXI Entity. Nothing in this Order shall derogate

from the rights conferred and obligations imposed by the CCAA.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

16. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any of
the former, current or future directors or officers (or similar position) of any MPXI Entity with
respect to any claim against the directors or officers that arose before the date hereof and that
relates to any obligations of an MPXI Entity whereby the directors or officers are alleged under

any law to be liable in their capacity as directors or officers for the payment or performance of
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such obligations, until a compromise or arrangement in respect of the Applicants, if one is filed, is

sanctioned by this Court or is refused by the creditors of the Applicants or this Court.
DIRECTORS' AND OFFICERS' INDEMNIFICATION AND CHARGE

17. THIS COURT ORDERS that the Applicants shall indemnify their directors and officers
against obligations and liabilities that they may incur as a director or officer of the Applicants after
the commencement of the within proceedings, except to the extent that, with respect to any officer
or director, the obligation or liability was incurred as a result of the director's or officer's gross

negligence or wilful misconduct.

18. THIS COURT ORDERS that the directors and officers of the Applicants shall be entitled
to the benefit of and are hereby granted a charge (the "Directors’ Charge™) on the Property, which
charge shall not exceed an aggregate amount of $145,000, unless permitted by further Order of
this Court, as security for the indemnity provided in paragraph 17 of this Order. The Directors'

Charge shall have the priority set out in paragraphs 36 and 38 herein.

19. THIS COURT ORDERS that, notwithstanding any language in any applicable insurance
policy to the contrary: (a) no insurer shall be entitled to be subrogated to or claim the benefit of
the Directors' Charge; and (b) the Applicants' directors and officers shall only be entitled to the
benefit of the Directors' Charge to the extent that they do not have coverage under any director's
and officer's insurance policy, or to the extent that such coverage is insufficient to pay amounts

indemnified in accordance with paragraph 17 of this Order.
APPOINTMENT OF MONITOR

20. THIS COURT ORDERS that KSV is hereby appointed pursuant to the CCAA as the
Monitor, an officer of this Court, to monitor the business and financial affairs of the Applicants
with the powers and obligations set out in the CCAA or set forth herein and that the MPXI Entities
and their shareholders, officers, directors, and Assistants shall advise the Monitor of all material
steps taken by the MPXI Entities pursuant to this Order, and shall co-operate fully with the Monitor
in the exercise of its powers and discharge of its obligations and provide the Monitor with the

assistance that is necessary to enable the Monitor to adequately carry out the Monitor's functions.
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21. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA, is hereby directed and empowered to:

@ monitor the Applicants' receipts and disbursements, including the management and
deployment/use of any funds advanced by the DIP Lenders to the Applicants under the
DIP Term Sheet;

(b) report to this Court at such times and intervals as the Monitor may deem appropriate
with respect to matters relating to the Property, the Business, and such other matters as
may be relevant to the proceedings herein;

(©) assist the Applicants, to the extent required by the Applicants, in their dissemination,
to the DIP Lenders and its counsel on a weekly basis of financial and other information
as agreed to between the Applicants and, the DIP Lenders which may be used in these
proceedings including reporting on a basis to be agreed with the DIP Lenders;

(d) advise the Applicants in their preparation of the Applicant's cash flow statements and
reporting required by the DIP Lenders, which information shall be reviewed with the
Monitor and delivered to the DIP Lenders and its counsel on a periodic basis, but not

less than weekly, or as otherwise agreed to by the DIP Lenders;
(e monitor all payments, obligations and any transfers as between the MPXI Entities;

()] receive funds advanced by the DIP Lenders and to disburse such funds to the
Applicants pursuant to the terms of the DIP Term Sheet, including any actions or

activities incidental thereto;

(9) have full and complete access to the Property, including the premises, books, records,
data, including data in electronic form, and other financial documents of the MPXI
Entities, to the extent that is necessary to adequately assess the Applicants' business

and financial affairs or to perform its duties arising under this Order;

(h) be at liberty to engage independent legal counsel or such other persons as the Monitor
deems necessary or advisable respecting the exercise of its powers and performance of

its obligations under this Order; and
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() perform such other duties as are required by this Order or by this Court from time to

time.

22. THIS COURT ORDERS that the Monitor shall not take possession of the Property or be
deemed to take possession of the Property, pursuant to any provision of any federal, provincial or
other law respecting, among other things, the manufacturing, possession, processing and
distribution of cannabis or cannabis products including, without limitation, under the Cannabis
Act S.C. 2018, c.16, the Controlled Drugs and Substances Act, S.C. 1996, c. 19, the Excise Act,
2001, S.C. 2002, c. 22,, the Ontario Cannabis Licence Act, S.O. 2018, c. 12, Sched. 2, the Ontario
Cannabis Control Act, S.0. 2017, c. 26, Sched. 1, the Ontario Cannabis Retail Corporation Act,
2017, S.0. 2017, c. 26, the Alberta Gaming, Liquor and Cannabis Act, R.S.A. 2000, c. G-1, the
Alberta Gaming, Liquor and Cannabis Regulation, Alta. Reg. 143/996, or other such applicable
federal, provincial or other legislation or regulations (collectively, the "Cannabis Legislation"),
and shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or
maintained possession or control of the Business or Property, or any part thereof within the
meaning of any Cannabis Legislation or otherwise, and nothing in this Order shall be construed as
resulting in the Monitor being an employer or successor employer within the meaning of any
statute, regulation or rule of law or equity for any purpose whatsoever.

23.  THIS COURT ORDERS that nothing herein contained shall require the Monitor to
occupy or to take control, care, charge, possession or management (separately and/or collectively,
"Possession") of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection, conservation,
enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste
or other contamination including, without limitation, the Canadian Environmental Protection Act,
the Ontario Environmental Protection Act, the Ontario Water Resources Act, the Ontario
Occupational Health and Safety Act, the Alberta Environmental Protection and Enhancement Act,
R.S.A. 2000, c. E-12, the Alberta Water Act, R.S.A. 2000, c. W-3 and the Alberta Occupational
Health and Safety Act, S.A. 2020, c. O-2.2 and all regulations thereunder (the "Environmental
Legislation"), provided however that nothing herein shall exempt the Monitor from any duty to
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not, as a result of this Order or anything done in pursuance of the Monitor's duties and powers
under this Order, be deemed to be in Possession of any of the Property within the meaning of any

Environmental Legislation, unless it is actually in possession.

24.  THIS COURT ORDERS that, in addition to the rights and protections afforded to the DIP
Lenders under this Order or at law, the DIP Lenders shall not incur any liability or obligation as a
result of the carrying out of the provisions of this Order, save and except for any gross negligence

or willful misconduct on its part.

25. THIS COURT ORDERS that that the Monitor shall provide any creditor of the
Applicants, including without limitation, the DIP Lenders, with information provided by the
Applicants in response to reasonable requests for information made in writing by such creditor
addressed to the Monitor. The Monitor shall not have any responsibility or liability with respect to
the information disseminated by it pursuant to this paragraph. In the case of information that the
Monitor has been advised by the Applicants is confidential, the Monitor shall not provide such
information to creditors unless otherwise directed by this Court or on such terms as the Monitor

and the Applicants may agree.

26.  THIS COURT ORDERS that, in addition to the rights and protections afforded to the
Monitor under the CCAA or as an officer of this Court, neither the Monitor nor its respective
employees and representatives acting in such capacities shall incur any liability or obligation as a
result of the appointment of the Monitor or the carrying out by it of the provisions of this Order,
including under any Cannabis Legislation, save and except for any gross negligence or wilful
misconduct on its part. Nothing in this Order shall derogate from the protections afforded the

Monitor by the CCAA or any applicable legislation.

27.  THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the
Applicants shall be paid their reasonable fees and disbursements, in each case at their standard
rates and charges, whether incurred prior to, on or subsequent to, the date of this Order, by the
Applicants as part of the costs of these proceedings. The Applicants are hereby authorized and
directed to pay the accounts of the Monitor, counsel for the Monitor and counsel for the Applicants

on a weekly basis.
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28.  THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are hereby

referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

29. THIS COURT ORDERS that the Monitor, counsel to the Monitor, and the Applicants'
counsel shall be entitled to the benefit of and are hereby granted a charge (the "Administration
Charge") on the Property, which charge shall not exceed an aggregate amount of $300,000, unless
consented to by the DIP Lenders and permitted by further Order of this Court, as security for their
professional fees and disbursements incurred at the standard rates and charges of the Monitor and
such counsel, both before and after the making of this Order in respect of these proceedings. The

Administration Charge shall have the priority set out in paragraphs 36 and 38 hereof.
DIP FINANCING

30. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
obtain and borrow under a credit facility from the DIP Lenders in order to finance the Applicants'

working capital requirements and other general corporate purposes and capital expenditures.

31. THIS COURT ORDERS that such credit facility shall be on the terms and subject to the
conditions set forth in the Summary of Terms and Conditions for Credit Facility between the DIP
Lenders and the Applicants dated as of July 25, 2022 (as may be amended from time to time, the
"DIP Term Sheet"), filed.

32.  THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
execute and deliver such credit agreements, mortgages, charges, hypothecs and security
documents, guarantees and other definitive documents (collectively, the "Definitive
Documents"), as are contemplated by the DIP Term Sheet or as may be reasonably required by
the DIP Lenders pursuant to the terms thereof, and the Applicants are hereby authorized and
directed to pay and perform all of their indebtedness, interest, fees, liabilities and obligations to
the DIP Lenders under and pursuant to the DIP Term Sheet and the Definitive Documents as and
when the same become due and are to be performed, notwithstanding any other provision of this
Order.
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33.  THIS COURT ORDERS that the DIP Lenders shall be entitled to the benefit of and is
hereby granted a charge (the "DIP Lenders’ Charge") on the Property, which DIP Lenders'
Charge shall not exceed the amount of $1,200,000 or secure an obligation that exists before this
Order is made. The DIP Lenders' Charge shall have the priority set out in paragraphs 36 and 38

hereof.
34.  THIS COURT ORDERS that, notwithstanding any other provision of this Order:

@) the DIP Lenders may take such steps from time to time as it may deem necessary or
appropriate to file, register, record or perfect the DIP Lenders' Charge or any of the

Definitive Documents;

(b) upon the occurrence of an event of default under the Definitive Documents or the DIP
Lenders' Charge, the DIP Lenders, upon 4 business days notice to the Applicants and
the Monitor, may exercise any and all of its rights and remedies against the Applicants
or the Property under or pursuant to the DIP Term Sheet, Definitive Documents and
the DIP Lenders' Charge, including without limitation, to cease making advances to the
Applicants and set off and/or consolidate any amounts owing by the DIP Lenders to
the Applicants against the obligations of the Applicants to the DIP Lenders under the
DIP Term Sheet, the Definitive Documents or the DIP Lenders' Charge, to make
demand, accelerate payment and give other notices, or to apply to this Court for the
appointment of a receiver, receiver and manager or interim receiver, or for a bankruptcy
order against the Applicants and for the appointment of a trustee in bankruptcy of the

Applicants; and

(c) the foregoing rights and remedies of the DIP Lenders shall be enforceable against any
trustee in bankruptcy, interim receiver, receiver or receiver and manager of the

Applicants or the Property.

35. THIS COURT ORDERS AND DECLARES that, unless otherwise agreed to by the DIP
Lenders, the DIP Lenders shall be treated as unaffected in any Plan filed by any of Applicants
under the CCAA, or any proposal filed by any of the Applicants under the Bankruptcy and

Insolvency Act, with respect to any advances made under the Definitive Documents.
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VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

36. THIS COURT ORDERS that the priorities of the Directors' Charge, the Administration
Charge and the DIP Lenders' Charge (collectively, the "Charges"), as among them, shall be as

follows:
First - Administration Charge (to the maximum amount of $300,000);
Second - DIP Lenders' Charge (to the maximum amount of $1,200,000); and
Third - Directors' Charge (to the maximum amount of $145,000).

37. THIS COURT ORDERS that the filing, registration or perfection of the Charges shall not
be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the Charges

coming into existence, notwithstanding any such failure to file, register, record or perfect.

38.  THIS COURT ORDERS that each of the Charges (all as constituted and defined herein)
shall constitute a charge on the Property and such Charges shall rank in priority to all other security
interests, trusts, liens, charges and encumbrances, claims of secured creditors, statutory or
otherwise (collectively, "Encumbrances”) in favour of any Person; provided that the Charges
shall rank behind Encumbrances in favour of any Persons that have not been served with notice of
this application. The Applicants and the beneficiaries of the Charges shall be entitled to seek
priority of the Charges ahead of such Encumbrances on a subsequent motion on notice to those

parties.

39. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Applicants shall not grant any Encumbrances over any Property
that rank in priority to, or pari passu with, any of the Charges unless the Applicants also obtain
the prior written consent of the Monitor, the DIP Lenders and the beneficiaries of the Charges, or
further Order of this Court.

40. THIS COURT ORDERS that the Charges, the DIP Term Sheet and the Definitive
Documents shall not be rendered invalid or unenforceable and the rights and remedies of the
chargees entitled to the benefit of the Charges (collectively, the "Chargees™) and/or the DIP



Electronically issued / Délivré par voie électronique : 28-Jul-2022 Court File No./N° du dossier du greffe : CV-22-00684542-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

Lenders thereunder shall not otherwise be limited or impaired in any way by: (a) the pendency of
these proceedings and the declarations of insolvency made herein; (b) any application(s) for
bankruptcy order(s) issued pursuant to BIA, or any bankruptcy order made pursuant to such
applications; (c) the filing of any assignments for the general benefit of creditors made pursuant to
the BIA,; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,
prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation
of Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or other
agreement (collectively, an "Agreement") which binds the Applicants, and notwithstanding any

provision to the contrary in any Agreement:

@) neither the creation of the Charges nor the execution, delivery, perfection, registration
or performance of the DIP Term Sheet or the Definitive Documents shall create or be

deemed to constitute a breach by the Applicants of any Agreement to which they are a

party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a result of
any breach of any Agreement caused by or resulting from the Applicants entering into
the DIP Term Sheet, the creation of the Charges, or the execution, delivery or

performance of the Definitive Documents; and

(c) the payments made by the Applicants pursuant to this Order, the DIP Term Sheet or
the Definitive Documents, and the granting of the Charges, do not and will not
constitute preferences, fraudulent conveyances, transfers at undervalue, oppressive

conduct, or other challengeable or voidable transactions under any applicable law.

41. THIS COURT ORDERS that any Charge created by this Order over leases of real
property in Canada shall only be a Charge in the applicable Applicant's interest in such real

property leases.
CORPORATE MATTERS

42.  THIS COURT ORDERS that MPX International Corporation be and is hereby relieved
of any obligation to call and hold an annual meeting of its shareholders until further Order of this

Court.
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SERVICE AND NOTICE

43.  THIS COURT ORDERS that the Monitor shall: (i) without delay, publish in the Globe
and Mail, National Edition, a notice containing the information prescribed under the CCAA; and
(if) within five (5) days after the date of this Order, (A) make this Order publicly available in the
manner prescribed under the CCAA, (B) send, in the prescribed manner, a notice to every known
creditor who has a claim against any of the Applicants of more than $1,000 (excluding individual
employees, former employees with retirement savings plan entitlements, and retirees and other
beneficiaries who have entitlements under any retirement savings plans), and (C) prepare a list
showing the names and addresses of those creditors and the estimated amounts of those claims,
and make it publicly available in the prescribed manner, all in accordance with Section 23(1)(a) of
the CCAA and the regulations made thereunder; provided that the Monitor shall not make the
claims, names and addresses of individuals who are creditors publicly available unless otherwise

ordered by this Court.

44,  THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute an
order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the following

URL: https://www.ksvadvisory.com/insolvency-cases/case/MPXI.

45.  THIS COURT ORDERS that the Applicants and the Monitor and their respective counsel
are at liberty to serve or distribute this Order, any other materials and orders as may be reasonably
required in these proceedings, including any notices, or other correspondence, by forwarding true
copies thereof by electronic message to the Applicants' creditors or other interested parties and
their advisors. For greater certainty, any such distribution or service shall be deemed to be in
satisfaction of a legal or judicial obligation, and notice requirements within the meaning of clause
3(c) of the Electronic Commerce Protection Regulations, Reg. 81000-2175 (SOR/DORS).
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46. THIS COURT ORDERS that, except with respect to any motion to be heard on the
Comeback Date (as defined below), and subject to further Order of this Court in respect of urgent
motions, any interested party wishing to object to the relief sought in a motion brought by the
Applicants or the Monitor in these CCAA proceedings shall, subject to further Order of this Court,
provide the service list in these proceedings (the “Service List”) with responding motion materials
or a written notice (including by e-mail) stating its objection to the motion and the grounds for
such objection by no later than 5:00 p.m. (Toronto time) on the date that is two (2) days prior to
the date such motion is returnable (the “Objection Deadline”). The Monitor shall have the ability

to extend the Objection Deadline after consulting with the Applicants.

47.  THIS COURT ORDERS that following the expiry of the Objection Deadline, counsel to
the Monitor or counsel to the Applicants shall inform the Court, including by way of a 9:30 a.m.
appointment, of the absence or the status of any objections to the motion and the judge having
carriage of the motion may determine (a) whether a hearing in respect of the motion is necessary,
(b) if a hearing is necessary, the date and time of the hearing, (c) whether such hearing will be in
person, by telephone or videoconference, or by written submissions only, and (d) the parties from
whom submissions are required. In the absence of any such determination, a hearing will be held

in the ordinary course on the date specified in the notice of motion.
GENERAL

48.  THIS COURT ORDERS that any interested party that wishes to amend or vary this Order
shall be entitled to appear or bring a motion before this Court on August 4, 2022, at 10:30 a.m.
(Toronto Time) or such other date as may be set by this Court upon the granting of this Order (the
“Comeback Date”), provided, however, that the Chargees shall be entitled to rely on this Order
as issued and entered and on the Charges and priorities set forth in paragraphs 36 and 38 hereof
with respect to any fees, expenses and disbursements incurred, as applicable, until the date this

Order may be amended, varied or stayed.

49. THIS COURT ORDERS that, notwithstanding paragraph 48 of this Order, each of the
Applicants, the DIP Lenders or the Monitor may from time to time apply to this Court to amend,
vary or supplement this Order or for advice and directions in the discharge of its powers and duties

under this Order or in the interpretation of this Order hereunder.
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50. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from acting
as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of any of the

Applicants, the Business or the Property.

51. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada, the United States, Switzerland,
South Africa, Malta, Australia, Lesotho, Thailand or any other country, to give effect to this Order
and to assist the Applicants, the Monitor and their respective agents in carrying out the terms of
this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Applicants and to the Monitor,
as an officer of this Court, as may be necessary or desirable to give effect to this Order, to grant
representative status to the Monitor in any foreign proceeding, or to assist the Applicants and the
Monitor and their respective agents in carrying out the terms of this Order.

52. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and
are hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the
terms of this Order, and that the Monitor is authorized and empowered to act as a representative
in respect of the within proceedings for the purpose of having these proceedings recognized in a
jurisdiction outside Canada.

53. THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. (Toronto time) on the date of this Order.

Chief Justice G.B. Morawetz
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SCHEDULE "A"
NON-APPLICANT STAY PARTIES

MPX Australia Pty Ltd.

MPXI UK Limited

MPXI Lesotho (Pty) Ltd.

Highland Farms (Pty) Ltd.

MPXI Malta Operations Limited
MPXI Malta Property Limited
Alphafarma Operations Limited
MPXI Malta Holding Limited

MPXI SA Pty Ltd.

First Growth Holding Pty Ltd.

Salus Bioceutical (Thailand) Co., Ltd.
Salus International Management Ltd.
Holyworld SA

MPXI Labs SA
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APPENDIX B



First Report of

KSV Restructuring Inc.
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ksv advisory inc.

COURT FILE NO.: CV-22-00684542-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF MPX INTERNATIONAL CORPORATION,
BIOCANNABIS PRODUCTS LTD., CANVEDA INC., THE CING-

X CORPORATION, SPARTAN WELLNESS CORPORATION,
MPXI ALBERTA CORPORATION, MCLN INC., AND SALUS
BIOPHARMA CORPORATION

FIRST REPORT OF
KSV RESTRUCTURING INC.,, IN ITS CAPACITY AS MONITOR

JULY 29, 2022

1.0 Introduction

1. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”’) made on July 25, 2022 (the “Initial Order”), MPX International Corporation
(“MPXI”), BioCannabis Products Ltd., Canveda Inc., The CinG-X Corporation,
Spartan Wellness Corporation, MPXI Alberta Corporation, MCLN Inc., and Salus
BioPharma Corporation (collectively, the “Applicants” and each an “Applicant”) were
granted protection under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c.
C-36, as amended (the “CCAA”) and KSV Restructuring Inc. (“KSV”) was appointed
monitor of the Applicants (in such capacity, the “Monitor”). A copy of the Initial Order
is attached as Appendix “A”.

2. MPXI wholly-owns each of the other Applicants and, directly or indirectly, wholly-owns
or has an interest in several other non-Applicant affiliates’ (each subsidiary of MPXI
individually a “Subsidiary” and together the “Subsidiaries”, and collectively with MPXI,
the “Companies”).

"The non-Applicant affiliates are: MPX Australia Pty Ltd.; MPXI UK Limited; MPXI Lesotho (Pty) Ltd.; Highland Farms
(Pty) Ltd.; MPXI Malta Operations Limited; MPXI Malta Property Limited; Alphafarma Operations Limited; MPXI Malta
Holding Limited; MPXI SA Pty Ltd.; First Growth Holding Pty Ltd.; Salus Bioceutical (Thailand) Co., Ltd.; Salus
International Management Ltd.; Holyworld SA; and MPXI Labs SA (collectively, the “Non-Applicant Stay Parties”).
MPXI also has a minority interest in Prime Pharmaceutical Corporation, which in turn controls Primapharm Funding
Corporation. MPXI is not involved in the day-to-day operations of either of these companies, and accordingly neither
are Applicants or Non-Applicant Stay Parties.
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3. Pursuant to the terms of the Initial Order, inter alia, the Court:

a) granted a stay of proceedings in favour of each of the Applicants, the Non-
Applicant Stay Parties and their respective directors and officers to and
including August 4, 2022 (the “Stay Period”);

b)  approved the terms of a debtor-in-possession loan facility (the “DIP Facility”) in
the initial maximum principal amount of $1.2 million made available by David
Taylor, Alastair Crawford, Broughton Finance and Brahma Finance Limited
(collectively, the “Initial DIP Lenders”, and together with any other
Debentureholder who participates in the DIP Facility with the consent of the
Monitor and the Initial DIP Lenders (the “DIP Lenders”)), pursuant to a term
sheet dated July 25, 2022 (as amended, the “DIP Term Sheet”);

c) granted a charge:

i. in the amount of $300,000 on all of the Applicants’ current and future
assets, property and undertaking (collectively, the “Property”) to secure
the fees and disbursements of the Applicants’ legal counsel, as well as
the fees and disbursements of the Monitor and its independent legal
counsel (the “Administration Charge”);

ii. up to the maximum amount of $1.2 million on the Property in favour of the
DIP Lenders to secure advances to the Applicants made under the DIP
Facility until August 4, 2022 (the “DIP Lenders’ Charge”); and

iii. in the amount of $145,000 on the Property in favour of the directors and
officers of the Applicants (the “Directors’ Charge” and collectively with the
DIP Lenders' Charge and the Administration Charge, the “Charges”); and

d) relieved MPXI, a reporting issuer listed on the Canadian Securities Exchange,
of its obligation to call and hold its annual general meeting of shareholders (the
“AGM?”) until further order of the Court.

4. The Court set August 4, 2022 as the date for the comeback motion in these
proceedings (the “Comeback Motion”).

5.  The principal purpose of these CCAA proceedings (the “CCAA Proceedings”) is to
create a stabilized environment to enable the Applicants to secure urgently required
interim financing and to pursue a restructuring of their business and/or sale of the
business and assets of the Companies by conducting a Court-supervised sale and
investor solicitation process (the “SISP”), while continuing operations in the ordinary
course of business with the breathing space afforded by filing for protection under the
CCAA. Subject to Court approval, the SISP is to be conducted by the Monitor, with
the assistance of the Applicants.
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1.1 Purposes of this Report

1.

The purposes of this report (“Report”) are to:

a) provide the Court with an update on the Applicants’ operations since the
granting of the Initial Order;

b) provide the Court with an update on the Monitor's activities since its
appointment;

c) discuss the proposed:
° SISP;
° extension of the Stay Period from August 4, 2022 to October 21, 2022;

o increase in the quantum of the DIP Lenders’ Charge from $1.2 million to
$2.67 million (plus interest, fees and costs) and to disclose certain minor
amendments agreed to by the DIP Lenders to the DIP Term Sheet;

o increase in the quantum of the Directors’ Charge from $145,000 to
$410,000; and

o relief sought regarding MPXI's reporting obligations under applicable
securities law;

d) set out the Monitor's recommendations as it relates to the relief sought by the
Applicants.

1.2 Restrictions

1.

In preparing this Report, the Monitor has relied upon the unaudited financial
information of the Companies, the books and records of the Companies and
discussions with representatives of the Companies, the Applicants’ counsel, the DIP
Lenders and the DIP Lenders' counsel.

The Monitor has not audited, or otherwise attempted to verify, the accuracy or
completeness of the financial information relied on to prepare this Report in a manner
that complies with Canadian Auditing Standards (“CAS”) pursuant to the Chartered
Professional Accountants of Canada Handbook and, accordingly, the Monitor
expresses no opinion or other form of assurance contemplated under the CAS in
respect of such information. Any party wishing to place reliance on the financial
information should perform its own diligence.

An examination of the Companies’ cash flow forecast for the period July 25, 2022 to
October 21, 2022 (the “Cash Flow Forecast’) as outlined in the Chartered
Professional Accountants of Canada Handbook has not been performed. Future
oriented financial information relied upon in this Report is based upon the Companies’
assumptions regarding future events; actual results achieved may vary from this
information and these variations may be material. The Monitor expresses no opinion
or other form of assurance on whether the Cash Flow Forecast will be achieved.
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1.3 Currency

1.

Unless otherwise noted, all currency references in this Report are in Canadian dollars.

2.0 Background of the Companies

1.

The Companies’ principal business is cannabis production, resale, management
consulting for cannabis companies and cannabis education. The Companies consist
of 23 entities registered in Canada, Lesotho, South Africa, Switzerland, Malta,
Thailand, Australia and the United Kingdom.

The Companies’ corporate chart is provided at Exhibit "A" of the Affidavit of Jeremy
Blumer, a director and Chief Financial Officer of MPXI, sworn July 25, 2022 in support
of the initial CCAA application (the “Blumer Affidavit”).

The Blumer Affidavit and the Pre-Filing Report dated July 25, 2022 (the “Pre-Filing
Report”) prepared by KSV as Proposed Monitor, each set out detailed information
with respect to the Companies’ business and operations. The Monitor recommends
that readers review the application materials filed in respect of the CCAA
Proceedings. The Blumer Affidavit and the Pre-Filing Report are available on the
Monitor's website at the following link: https://www.ksvadvisory.com/insolvency-
cases/case/MPXI.

3.0 Update on Applicants’ Activities since the Initial Order

1.

The Applicants’ activities since the granting of the Initial Order have included:
a) operating their business in the ordinary course;

b) communicating with suppliers to secure goods and services during these
proceedings and to address payment terms;

c) finalizing the SISP in consultation with the Monitor;

d) disseminating a press release through The Newswire informing investors and
other interested parties that the Applicants had obtained protection pursuant to
the CCAA and would be seeking approval of the SISP (the “CCAA Press
Release”);

e) considering cost-saving initiatives;

f) corresponding regularly with representatives of the Monitor regarding numerous
issues in these proceedings;

g) communicating with their staff to explain the impact of the CCAA Proceedings;
h)  reporting daily receipts and disbursements to the Monitor;

i) implementing communication plans to their employees and customers, which
plans were developed with the assistance of the Monitor;

i) sending a letter to Health Canada to advise of the CCAA Proceedings;
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k)

together with legal counsel, convening a meeting of holders of MPXI's common
share purchase warrants and secured convertible debentures (collectively, the
“Debentures” and the holders of such Debentures, the “Debentureholders”); and

corresponding with the DIP Lenders.

4.0 Monitor’s Activities since the Initial Order

1. The Monitor’s activities since the granting of the Initial Order have included:

corresponding regularly with the Applicants, including senior executives,
regarding various matters in the CCAA Proceedings;

assisting the Applicants to procure goods and services;

working with the Applicants to prepare and implement a stakeholder
communication strategy;

mailing a notice to the Applicants’ creditors, as required pursuant to the CCAA,;
filing of Form 1 with the Office of Superintendent of Bankruptcy;

making arrangements to have the CCAA notice published in The Globe and Mail
(National Edition) pursuant to the CCAA and in accordance with the Initial Order;

attending a townhall meeting with the Applicants’ employees regarding the
commencement of these proceedings;

attending an update meeting with Debentureholders;

corresponding with various suppliers to provide information regarding the CCAA
Proceedings;

monitoring the Companies’ receipts and disbursements;

corresponding with Aird & Berlis LLP (the Monitor’s counsel), Bennett Jones
LLP (restructuring counsel to the Applicants), and Dentons (Canada) LLP
(counsel to the DIP Lenders), regarding various matters in these CCAA
Proceedings;

corresponding with the Companies regarding the terms of the SISP;

preparing SISP materials, including a teaser, confidential information
memorandum, virtual data room and a list of potential bidders;

corresponding and communicating with the DIP Lenders; and

preparing this Report.
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5.0 Cash Flow

1.

Pursuant to the terms of the Initial Order, the DIP Lenders were granted the DIP
Lenders’ Charge up to a maximum amount of $1.2 million to secure initial advances
made under the DIP Facility from the date of the Initial Order to the Comeback Motion
(the “Initial DIP Advance”). The DIP Lenders have advanced the full $1.2 million to
the Companies since the granting of the Initial Order.

Substantially all of the funds advanced by the DIP Lenders under the Initial DIP
Advance have been used, or are expected to be used prior to the Comeback Hearing,
in the manner described in the Pre-Filing Report, including to pay critical expenses of
the Companies and to fund an intercompany loan to Salus Bioceutical (Thailand) Co.,
Ltd., an indirect subsidiary of MPXI with operations in Thailand.

A copy of the Cash Flow Forecast prepared by the Applicants, with the assistance of
the Monitor, was attached to the Pre-Filing Report. The Cash Flow Forecast reflects
that the Companies will have sufficient liquidity to operate their business until
October 21, 2022; provided that the Companies have full access to the DIP Facility,
being $2.67 million. Accordingly, the Applicants are requesting that, in accordance
with disbursements conditions contained in the DIP Term Sheet, the DIP Lenders’
Charge be increased from $1.2 million to $2.67 million.

A description of the key terms of the DIP Facility is provided in the Pre-Filing Report.
A condition to the Initial DIP Advance was the termination of all head office staff, with
the exception of those employee(s) who are retained with the DIP Lenders’ consent
on such terms satisfactory to DIP Lenders acting reasonably.

As of the writing of this Report, no head office staff have been terminated; however,
the DIP Lenders have released the Initial DIP Advance. The Monitor understands that
the DIP Lenders are having discussions with management of the Companies to
determine which employees are required.

6.0 SISP

1.

At the commencement of the CCAA Proceedings, the Applicants advised that they
intended to seek approval of the SISP. A copy of the proposed SISP (the “SISP
Document”) is attached hereto as Appendix “B”.

The Monitor has summarized the key aspects of the proposed SISP below; however,
interested parties should review the SISP Document as well as the Applicants'
materials filed in connection therewith. Capitalized terms in this section have the
meaning provided to them in the SISP Document unless otherwise defined herein.

The proposed SISP was developed in consultation with the Monitor, and the DIP
Lenders, who are one of the key stakeholders in the CCAA Proceedings and comprise
a large portion of the Debentureholders.
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The purpose of the SISP is to solicit interest in and opportunities for a sale of, or
investment in, all or part of the Applicants' and the Non-Applicant Stay Parties'
(collectively with the Applicants, the “MPXI Entities”) assets and business operations
(the “Business”). The SISP process may include one or more of a restructuring,
recapitalization or other form of reorganization of the business and affairs of one or
more of the MPXI Entities as a going concern, or a sale of all, substantially all or one
or more components of the Business as a going concern or otherwise.

A summary of the proposed SISP timeline is as follows:

Milestone Key Dates
Delivery of Teasers/NDA to Known Potential Bidders August 5, 2022
Binding Offer Deadline September 8, 2022
Deadline to notify Qualified Bidders of Successful Bid September 12, 2022

6.1 Solicitation of Interest

1.

The Monitor and the Applicants will prepare a list of potential bidders, including: (i)
parties that have approached the MPXI Entities or the Monitor indicating an interest
in the Opportunity; and (ii) local and international strategic and financial parties who
the Monitor and the MPXI Entities have identified as parties who may be interested in
purchasing all or part of the Business or Property or investing in the Companies
pursuant to the SISP (collectively, the "Known Potential Bidders"). The Companies
have been informally marketing the Business for the past few months and have held
discussions with several interested parties. These interested parties will be canvassed
and included on the list of Known Potential Bidders. The Monitor has also received
unsolicited interest in the SISP as a result of the CCAA Press Release.

The Monitor will cause a notice of the SISP to be published in The Globe and Mail
(National Edition), and such international publications and/or journals as the Monitor
deems appropriate, including in Thailand and Malta. The Monitor will also consider
translating the Notice and/or Teaser Letter into other languages.

The Monitor or the Applicants will send the Teaser Letter describing the Opportunity
and a form of non-disclosure agreement (an “NDA”) to all Known Potential Bidders by
no later than August 5, 2022.

6.2 AQualified Bidders

1.

Any party who has delivered written confirmation of the identity of the Potential Bidder
and an executed NDA will be deemed a "Qualified Bidder" if the Monitor, in
consultation with the Applicants, determines such person is likely, based on the
availability of financing, experience and other considerations, to be able to
consummate a sale or investment pursuant to the SISP.

All Qualified Bidders will receive a Confidential Information Memorandum prepared
by the Monitor, with the assistance of the Applicants, and will be granted access to a
virtual data room (the “Data Room”).

Qualified Bidders will be provided access to such due diligence materials and
information relating to the Property and Business as the Monitor, in consultation with
the Applicants, may deem appropriate.
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6.3 Binding Offers

1. Qualified Bidders shall submit a Binding Offer,? which must:

a)

b)

be submitted on or before the Binding Offer Deadline;

clearly indicate if the offer is to acquire all, substantially all or a portion of the
Property and/or Business (a “Binding Sale Offer”), or to make an investment in,
restructure, reorganize or refinance the Business and/or one or more of the
MPXI Entities (a “Binding Investment Offer”);

a Binding Sale Offer must contain, among other things: (i) the purchase price,
including details of any liabilities to be assumed by the Qualified Bidder and key
assumptions supporting the valuation; (ii) a description of the Property subject
to the transaction and any of the Property to be excluded; (iii) the proposed
treatment of employees; (iv) the key terms and provisions to be included in any
order approving the Binding Sale Offer, including whether such order would be
a “reverse vesting order”; (v) evidence of the financial capability of the Qualified
Bidder to consummate the transaction and the expected structure and financing
of the transaction; (vi) any anticipated approvals required to close the
transaction; and (vii) any other information as reasonably requested by the
Applicants or the Monitor; and

a Binding Investment Offer must include, among other things, (i) the aggregate
amount of the equity and/or debt investment to be made in the Business/the
Applicants in Canadian dollars; (ii) key assumptions supporting the valuation;
(iii) the key terms and provisions to be included in any order approving the
Binding Investment Offer, including whether such order would be a “reverse
vesting order”; (iv) the underlying assumptions regarding the pro forma capital
structure; (v) a specific indication of the sources of capital for the Qualified
Bidder and the structure and financing of the transaction; (vi) any anticipated
approvals required to close the transaction; and (vii) any other information as
reasonably requested by the Applicants or the Monitor.

2.  The Monitor, with the Applicants’ approval, may waive one or more of the
requirements specified above.

6.4 Reviewing of Binding Offers and Selection of Successful Bid(s)

1. Binding Offers will be valued based on various factors, including, but not limited to:

the purchase price and the net value provided by such offer;
the claims likely to be created by such offer in relation to other offers;

the identity, circumstances and ability of the bidder to successfully complete
such transactions;

2 A "Binding Offer" includes a Binding Sale Offer and a Binding Investment Offer.
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d) the proposed transaction documents;
e) the effects of the bid on the stakeholders of the Companies;

f) factors affecting the speed, certainty and value of the transaction (including any
licensing, Health Canada, regulatory or legal approvals or third-party contractual
arrangements required to close the transactions);

g) the assets included or excluded from the offer;

h)  any related restructuring costs; and

i) the likelihood and timing of consummating such transactions.
2. The Applicants and the Monitor, in consultation with the DIP Lenders, will:

a) review and evaluate each Binding Offer; and

b) identify the highest or otherwise best Binding Offer(s) (the “Successful Bid(s)”).
3.  The determination of any Successful Bid shall be subject to approval by the Court.

4. The Monitor, in consultation with and with the approval of the Applicants and the DIP
Lenders, shall notify each Qualified Bidder in writing as to whether its Binding Offer
has been selected as a Successful Bid no later than September 12, 2022.

5. The Applicants may, in consultation with and with the approval of the Monitor,
aggregate separate Binding Offers to create one "Binding Offer".

6. The Applicants, in consultation with the Monitor and DIP Lenders, reserve the right to
reject any or all Binding Offers.

7. The Monitor may, with the consent of the Applicants and the DIP Lenders, pause,
terminate, amend or modify the SISP, remove any portion of the Business and the
Property from the SISP, or establish further procedures for the SISP.

8. The Applicants may, with the consent of the Monitor in consultation with the DIP
Lenders, bring a motion to the Court to seek approval of a sale of, or investment in,
all or part of the Property or the Business whether or not such sale or investment is in
accordance with the terms or timelines set out in the SISP, and/or a stalking horse
agreement in respect of some or all of the Property or Business.

9. A motion will be held to approve any transaction with a Successful Bidder brought
forth by the Applicants. All Binding Offers, other than the Successful Bid(s), shall be
deemed rejected by the Applicants as of the date of approval of the Successful Bid(s)
by the Court.

6.5 Bidder Communication & Confidentiality

1. As noted above, the Monitor was consulted in designing the SISP and will be involved
throughout the SISP.
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The Monitor will oversee, in all respects, the conduct of the SISP and, without
limitation to that role, the Monitor will carry out the SISP in the manner set out in the
SISP Document.

All discussions regarding the SISP should be directed through the Monitor. For
greater certainty, under no circumstances should the management of the Companies
or any stakeholder of the Companies be contacted directly without the prior consent
of the Monitor.

6.6 Access to Information and Credit Bidding by Debentureholders

1.

Following the Binding Offer Deadline, should none of the Binding Offers received be
acceptable to the DIP Lenders, including because such Binding Offers do not provide
for the immediate repayment in cash of all outstanding amounts owing under the
Debentures in full, the Applicants, with the consent of the Monitor and the DIP
Lenders, may terminate the SISP and accept a credit bid from the Debenture Trustee
(on behalf of Debentureholders), the DIP Lenders or the Debentureholders for the
Business and the Property.

Neither the MPXI Entities nor the Monitor shall provide the Debenture Trustee (on
behalf of Debentureholders) or any Debentureholder (including in its capacity as a
DIP Lenders) with any information relating to the Binding Offers, other than Subject
Information, unless and until the Debenture Trustee and/or such Debentureholder(s)
confirm to the Applicants and the Monitor in writing that if they submit a credit bid in
the SISP, such bid shall not be for an amount greater than the amount owing under
the Debentures, plus all amounts ranking in priority to the Debentures. Subject
Information means, subject to the Monitor's determination of whether it is appropriate
to disclose: (i) the amount and form of consideration payable in respect of the
outstanding obligations under the DIP Term Sheet and the Debentures; (ii) the
transaction structure and the material conditions to closing contemplated in any
Binding Offer; and (iii) any other information the Monitor considers appropriate.

6.7 SISP Recommendation

1.

The Monitor recommends that this Court grant the proposed SISP Approval Order for
the following reasons:

a) the SISP will test the market for the Business and the Property for the benefit of
all stakeholders;

b) the duration of the SISP is sufficient to allow interested parties to perform
diligence and submit Binding Offers. In that regard, several parties have already
approached the Monitor with interest in the SISP following the issuance of the
CCAA Press Release;

c) the SISP provides flexibility by inviting potential investors or purchasers to
submit either Binding Sale Offers or Binding Investment Offer, in each case, for
all or some of the Companies’ Business and Property;
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d) the SISP will be broadly marketed and provides for the compilation of an
extensive list of Known Potential Bidders who will receive a Teaser Letter and
NDA;

e) the SISP will be carried out by and with the oversight of the Monitor, to ensure
fairness and transparency; and

f) the DIP Lenders are supportive of the proposed SISP.

7.0 Stay Extension

1. The Stay Period currently expires on August 4, 2022. The Applicants are requesting
an extension to the Stay Period until October 21, 2022, as well as an extension of the
benefit of the stay of proceedings to the Non-Applicant Stay Parties.

2. The Monitor supports the request for an extension to the Stay Period for the following
reasons:

a) the Applicants are acting in good faith and with due diligence;

b)  the Applicants will be permitted to continue to operate in the ordinary course,
with the benefit of the stay of proceedings, and certain cost cutting measures,
and with the oversight of the Monitor;

c) the Monitor does not believe that any creditor will be prejudiced if the extension
is granted,;

d) it will allow the Monitor and the Companies time to conduct the SISP, which is
expected to be completed prior to the end of the proposed Stay Period;

e) as of the date of this Report, neither the Applicants nor the Monitor is aware of
any party opposed to the requested extension; and

f) subject to the Court approving the proposed increase to the DIP Lenders'
Charge, the Companies are projected to have sufficient liquidity to fund their
operations until October 21, 2022, as reflected in the Cash Flow Forecast.

8.0 Court Ordered Charges

1. The Applicants are seeking an increase in the quantum of certain of the Charges.
Under the proposed amended and restated Initial Order, the ranking and quantum of
the Charges would be as follows:

Proposed Charged & Priorities Amount ($000s)
1. Administration Charge 300
2. DIP Lenders’ Charge 2,670 (plus interest, fees and costs)
3. Directors’ Charge 410
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8.1 Administration Charge

1.

The Initial Order granted a $300,000 Administration Charge to secure the fees and
expenses of the Monitor, its counsel and the Applicants’ counsel. Neither the
Applicants nor the Monitor are seeking to amend this Charge at this time.

8.2 DIP Lenders’ Charge

1.

The Applicants are seeking to increase the quantum of the DIP Lenders’ Charge from
$1.2 million to $2.67 million (plus interest, fees and costs), which is the maximum
amount available under the DIP Facility.

The Monitor is of the view that an increased DIP Lenders’ Charge is required, as: (i)
the Companies are in need of additional liquidity to fund the Business; (ii) the Cash
Flow Forecast reflecting the liquidity needs under the DIP Lenders’ Charge appears
reasonabile; (iii) the terms of the DIP Facility are reasonable for the reasons set out in
the Pre-Filing Report; and (iv) the DIP Lenders are not prepared to provide further
advances above and beyond the Initial DIP Advance under the DIP Facility without
the benefit of the increased DIP Lenders’ Charge.

The Monitor further understands that the DIP Lenders have agreed to make certain
minor amendments to the DIP Term Sheet to reduce the minimum participation
amount for any other Debentureholder wishing to participate in the DIP Facility from
$100,000 to the greater of (i) $10,000; and (ii) each new lender’s pro rata percentage
of the Debentures. In the event of oversubscription, the commitments of each DIP
Lender will be reduced to their pro rata percentage. The pro rata percentage is
determined based on each Debentureholder’s current holding in the existing
Debentures.

The Monitor views these minor alterations to the DIP Term Sheet as reasonable and
they do not change the economics of the DIP Facility.

8.3 Directors’ Charge

1.

The Initial Order approved a Directors’ Charge in the amount of $145,000 to secure
any liabilities that may accrue to the directors and officers until the Comeback Motion.
The Applicants are seeking to increase the Directors’ Charge to $410,000 to secure
additional exposure that will accrue.

As provided in the table below, the quantum of the Directors’ Charge was estimated
by the Applicants in consultation with the Monitor, taking into consideration payroll
obligations, sales tax obligations, excise tax obligations and the Applicants’ vacation
pay liability:

(unaudited) Amount ($)
Payroll, including source deductions 130,000
Vacation pay 65,000
Sales tax 65,000
Excise tax 150,000
Total Directors’ Charge 410,000
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The Monitor understands that, apart from consensual salary related holdbacks for
certain senior employees which totalled approximately $538,000 as at July 22, 2022,
the Applicants are current on their normal course payroll obligations (including
withholding taxes). The Cash Flow Forecast contemplates payroll and sales taxes will
continue to be paid in the ordinary course and the Companies are projected to have
sufficient liquidity to do so provided the increase to the DIP Lenders’ Charge is
approved.

The proposed Directors’ Charge provides protection for the directors and officers
should the Applicants fail to pay certain obligations which may give rise to liability for
directors and officers, including vacation pay.

The Directors’ Charge will only cover the current and future directors and officers for
liabilities incurred after the commencement of the CCAA Proceedings to the extent
relating to the period on or after the date of the Initial Order.

The Monitor is of the view that the increased Directors’ Charge is required and
reasonable in the circumstances and that the continued involvement of the directors
and officers is beneficial to the Companies and these CCAA Proceedings. The
Directors' Charge is particularly needed in this instance where the DIP Lenders are
requiring the existing D&O insurance policy to be cancelled. In that respect, the
Monitor has been advised by Mr. Blumer that he has written to the D&O insurer to
cancel the D&O insurance policy.

The DIP Lenders have been consulted and are supportive of the proposed Directors’
Charge.

9.0 Securities Reporting Obligations

1.

MPXI is seeking authorization to incur no further expenses in relation to any filings
(including financial statements), disclosures, core or non-core documents,
restatements, amendments to existing filings, press releases or any other actions
(collectively, the “Securities Filings”) that may be required by any federal, provincial
or other law respecting securities or capital markets in Canada, or by the rules and
regulations of a stock exchange, including, without limitation, the Securities Act
(Ontario), RSO 1990, c S.5 and comparable statutes enacted by other provinces of
Canada, the CSE Policies 1-10 and other rules, regulations and policies of the
Canadian Securities Exchange (the "Securities Provisions").

The Applicants are also seeking to protect the directors, officers, employees, and
other representatives of MPXI and the Monitor from any personal liability for any
failure by MPXI to make any Securities Filings required by the Securities Provisions.

As discussed above, at the initial application the Court relieved MPXI of its obligation
to call an AGM. As set out in the Pre-Filing Report, MPXI’s executive management
will be focused on the Applicants' restructuring efforts. The Securities Filings would
require significant time and resources, and attention from MPXI’'s management and
would detract from these efforts. Furthermore, as a cost savings measure, MPX| may
not continue as a reporting issuer upon its emergence from the CCAA.

As a result, the Monitor views this request as reasonable and supports such relief in
the circumstances.
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10.0Conclusion and Recommendation

5. Based on the foregoing, KSV respectfully recommends that this Honourable Court
make an order granting the relief detailed in Section 1.1 (1)(d) of this Report.

* * *

All of which is respectfully submitted,
f!(g / ;éfpsvzmc/ﬁfy /ne .

KSV RESTRUCTURING INC.

IN ITS CAPACITY AS MONITOR OF

MPX INTERNATIONAL CORPORATION, BIOCANNABIS PRODUCTS LTD., CANVEDA INC.,
THE CING-X CORPORATION, SPARTAN WELLNESS CORPORATION,

MPXI ALBERTA CORPORATION, MCLN INC., AND SALUS BIOPHARMA CORPORATION
AND NOT IN ITS PERSONAL CAPACITY

ksv advisory inc. Page 14 of 14



APPENDIX C



Electronically issued / Délivré par voie électronique : 05-Aug-2022 Court File No./N° du dossier du greffe : CV-22-00684542-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

Court File No. CV-22-00684542-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE CHIEF ) THURSDAY, THE 4
)
JUSTICE MORAWETZ ) DAY OF AUGUST, 2022

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF MPX
INTERNATIONAL CORPORATION, BIOCANNABIS PRODUCTS LTD., CANVEDA INC.,
THE CING-X CORPORATION, SPARTAN WELLNESS CORPORATION, MPXI ALBERTA

CORPORATION, MCLN INC., AND SALUS BIOPHARMA CORPORATION
(collectively, the "Applicants")

AMENDED & RESTATED INITIAL ORDER
(amending Initial Order dated July 25, 2022)

THIS APPLICATION, made by the Applicants, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this day by Zoom

videoconference.

ON READING the affidavit of Jeremy Blumer sworn July 25, 2022 and the Exhibits
thereto (the "Blumer Affidavit"), the affidavit of Jeremy Blumer sworn July 28, 2022 and the
Exhibits thereto, the Pre-Filing Report of KSV Restructuring Inc. ("KSV") dated July 25, 2022
and the First Report of KSV dated July 29, 2022, and on being advised that the secured creditors
who are likely to be affected by the charges created herein were given notice, and on hearing the
submissions of counsel for the Applicants and the additional parties listed in Schedule "A" hereto
(collectively, the "Non-Applicant Stay Parties" and together with the Applicants, the "MPXI
Entities"), counsel for KSV in its capacity as court-appointed monitor (the "Monitor"), counsel
for David Taylor, Alastair Crawford, Broughton Finance and Brahma Finance Limited

(collectively, the "Initial DIP Lenders"), and such other parties listed on the Counsel Slip, no one
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appearing for any other party although duly served as appears from the Affidavit of Service of

Thomas Gray sworn July 28, 2022,
SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly returnable

today and hereby dispenses with further service thereof.
APPLICATION

2. THIS COURT ORDERS AND DECLARES that each of the Applicants is a company to
which the CCAA applies. Although not Applicants, the Non-Applicant Stay Parties shall enjoy the

benefits of the protections and authorizations provided under the terms of this Order.
PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that each of the Applicants shall have the authority to file and
may, subject to further order of this Court, file with this Court a plan of compromise or

arrangement (hereinafter referred to as the "Plan").
POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Applicants shall remain in possession and control of
their respective current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate including all proceeds thereof (the "Property™). Subject to
further Order of this Court, the Applicants shall continue to carry on business in a manner
consistent with the preservation of their business (the "Business™) and Property. The Applicants
are authorized and empowered to continue to retain and employ the employees, consultants,
agents, experts, accountants, counsel and such other persons (collectively "Assistants™) currently
retained or employed by them, with liberty to retain such further Assistants as they deem
reasonably necessary or desirable in the ordinary course of business or for the carrying out of the

terms of this Order.
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5. THIS COURT ORDERS that the MPXI Entities shall be entitled to continue to utilize the
central cash management system currently in place as described in the Blumer Affidavit or, with
the consent of the Monitor and the Initial DIP Lenders, together with any other lender who
participates in the DIP Facility (as defined below) (together, the “DIP Lenders”), replace it with
another substantially similar central cash management system (the "Cash Management System™)
and that any present or future bank providing the Cash Management System shall not be under any
obligation whatsoever to inquire into the propriety, validity or legality of any transfer, payment,
collection or other action taken under the Cash Management System, or as to the use or application
by the MPXI Entities of funds transferred, paid, collected or otherwise dealt with in the Cash
Management System, shall be entitled to provide the Cash Management System without any
liability in respect thereof to any Person (as hereinafter defined) other than the MPXI Entities,
pursuant to the terms of the documentation applicable to the Cash Management System, and shall
be, in its capacity as provider of the Cash Management System, an unaffected creditor under any
Plan with regard to any claims or expenses it may suffer or incur in connection with the provision

of the Cash Management System.

6. THIS COURT ORDERS that the Applicants shall be entitled but not required to pay the

following expenses whether incurred prior to, on, or after the date of this Order:

@ all outstanding and future wages, salaries, employee and pension benefits, vacation pay
and employee expenses payable prior to, on, or after the date of this Order, in each case
incurred in the ordinary course of business and consistent with existing compensation

policies and arrangements;

(b) with the consent of the Monitor and the DIP Lenders, amounts owing for goods and
services actually supplied to the Applicants prior to the date of this Order and all
outstanding amounts related to honouring customer obligations whether existing before
or after the date of this Order, incurred in the ordinary course of business and consistent
with existing policies and procedures;

(©) any taxes, duties or other payments required under the Cannabis Legislation (as

defined below); and
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(d) the fees and disbursements of any Assistants retained or employed by the Applicants

in respect of these proceedings, at their standard rates and charges.

7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein, and
subject to the Definitive Documents (as defined below), the Applicants shall be entitled but not
required to pay all reasonable expenses incurred by the Applicants in carrying on the Business in
the ordinary course prior to, on, or, after this Order, and in carrying out the provisions of this Order,

which expenses shall include, without limitation:

@ all expenses and capital expenditures reasonably necessary for the preservation of the
Property or the Business including, without limitation, payments on account of
insurance (including directors' and officers' insurance), maintenance and security

services; and

(b) payment for goods or services actually supplied to the Applicants on or following the
date of this Order.

Payments for amounts incurred prior to this Order shall require the consent of the Monitor and

the DIP Lenders, or leave of this Court.

8. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:

@ any statutory deemed trust amounts in favour of the Crown in right of Canada or of any
Province thereof or any other taxation authority which are required to be deducted from
employees' wages, including, without limitation, amounts in respect of (i) employment

insurance; (ii) Canada Pension Plan; and (iii) income taxes.

(b) all goods and services or other applicable sales taxes (collectively, "Sales Taxes")
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or collected
after the date of this Order;

(c) any amount payable to the Crown in right of Canada or of any Province thereof or any

political subdivision thereof or any other taxation authority in respect of municipal
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realty, municipal business or other taxes, assessments or levies of any nature or kind
which are entitled at law to be paid in priority to claims of secured creditors and which

are attributable to or in respect of the carrying on of the Business by the Applicants.

0. THIS COURT ORDERS that until a real property lease is disclaimed in accordance with
the CCAA, the Applicants shall pay all amounts constituting rent or payable as rent under real
property leases (including, for greater certainty, common area maintenance charges, utilities and
realty taxes and any other amounts payable to the landlord under the lease) or as otherwise may be
negotiated between the applicable Applicant and the landlord from time to time ("Rent"), for the
period commencing from and including the date of this Order, monthly, on the first day of each
month, in advance (but not in arrears) in the amounts set out in the applicable lease. On the date
of the first of such payments, any Rent relating to the period commencing from and including the
date of this Order shall also be paid.

10. THIS COURT ORDERS that, except as specifically permitted herein and in the
Definitive Documents, the Applicants are hereby directed, until further Order of this Court: (a) to
make no payments of principal, interest thereon or otherwise on account of amounts owing by the
Applicants to any of their creditors as of this date; (b) to grant no security interests, trust, liens,
charges or encumbrances upon or in respect of any of their Property; and (c) to not grant credit or
incur liabilities except in the ordinary course of the Business.

RESTRUCTURING

11. THIS COURT ORDERS that each of the Applicants shall, subject to such requirements
as are imposed by the CCAA and such covenants as may be contained in the Definitive Documents,
have the right to:

@) with the prior consent of the DIP Lenders, permanently or temporarily cease, downsize
or shut down any of its business or operations, and to dispose of redundant or non-
material assets not exceeding $250,000 in any one transaction or $1,000,000 in the
aggregate;

(b) sell inventory in the ordinary course of business consistent with past practice, or

otherwise with the consent of the Monitor and the DIP Lenders;
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(©) terminate the employment of such of its employees or temporarily lay off such of its

employees as it deems appropriate; and

(d) pursue all avenues of refinancing of its Business or Property, in whole or part, subject
to prior approval of this Court being obtained before any material refinancing,

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the

Business.

12. THIS COURT ORDERS that the applicable Applicant shall provide each relevant
landlord with notice of the Applicant's intention to remove any fixtures from any leased premises
at least seven (7) days prior to the date of the intended removal. The relevant landlord shall be
entitled to have a representative present in the leased premises to observe such removal and, if the
landlord disputes such Applicant's entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the applicable Applicant, or by further Order of
this Court upon application by the applicable Applicant on at least two (2) days notice to such
landlord and any such secured creditors. If any Applicant disclaims a lease governing such leased
premises in accordance with Section 32 of the CCAA, it shall not be required to pay Rent under
such lease pending resolution of any such dispute (other than Rent payable for the notice period
provided for in Section 32(5) of the CCAA), and the disclaimer of the lease shall be without

prejudice to such Applicant's claim to the fixtures in dispute.

13. THIS COURT ORDERS that if a notice of disclaimer is delivered pursuant to Section 32
of the CCAA, then: (a) during the notice period prior to the effective time of the disclaimer, the
landlord may show the affected leased premises to prospective tenants during normal business
hours, on giving the applicable Applicant and the Monitor 24 hours' prior written notice, and (b)
at the effective time of the disclaimer, the relevant landlord shall be entitled to take possession of
any such leased premises without waiver of or prejudice to any claims or rights such landlord may
have against the applicable Applicant in respect of such lease or leased premises, provided that
nothing herein shall relieve such landlord of its obligation to mitigate any damages claimed in

connection therewith.
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NO PROCEEDINGS AGAINST THE MPXI ENTITIES OR THEIR RESPECTIVE
PROPERTY

14, THIS COURT ORDERS that until and including October 21, 2022, or such later date as
this Court may order (the "Stay Period"), no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"”) shall be commenced or continued against or in respect of any
MPXI Entity or the Monitor or their respective employees and representatives acting in such
capacities, or affecting the Business or the Property, except with the written consent of the MPXI
Entities and the Monitor, or with leave of this Court, and any and all Proceedings currently under
way against or in respect of any MPXI Entity or affecting the Business or the Property, are hereby

stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

15. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being "Persons™ and each being a "Person™) against or in respect of any
MPXI Entity or the Monitor, or their respective employees and representatives acting in such
capacities, or affecting the Business or the Property, are hereby stayed and suspended except with
the written consent of the MPXI Entities and the Monitor, or leave of this Court, provided that
nothing in this Order shall: (i) empower any MPXI Entity to carry on any business which the MPXI
Entity is not lawfully entitled to carry on; (ii) affect such investigations, actions, suits or
proceedings by a regulatory body as are permitted by Section 11.1 of the CCAA; (iii) prevent the
filing of any registration to preserve or perfect a security interest; or (iv) prevent the registration

of a claim for lien.
NO INTERFERENCE WITH RIGHTS

16. THIS COURT ORDERS that during the Stay Period, no Person shall accelerate, suspend,
discontinue, fail to honour, alter, interfere with, repudiate, rescind, terminate or cease to perform
any right, renewal right, contract, agreement, lease, licence or permit in favour of or held by any
MPXI Entity, except with the written consent of the MPXI Entities and the Monitor, or leave of
this Court.
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CONTINUATION OF SERVICES

17.  THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements or arrangements with an MPXI Entity or statutory or regulatory mandates for the
supply of goods and/or services, including without limitation all computer software,
communication and other data services, centralized banking services, security services, payroll
services, insurance, transportation services, utility or other services to the Business or an MPXI
Entity, are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may be required
by the MPXI Entities, and that the MPXI Entities shall be entitled to the continued use of their
current premises, telephone numbers, facsimile numbers, internet addresses and domain names,
provided in each case that the normal prices or charges for all such goods or services received after
the date of this Order are paid by the MPXI Entities in accordance with normal payment practices
of the MPXI Entities or such other practices as may be agreed upon by the supplier or service

provider and the applicable MPXI Entity and the Monitor, or as may be ordered by this Court.
NON-DEROGATION OF RIGHTS

18. THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person
shall be prohibited from requiring immediate payment for goods, services, use of leased or licensed
property or other valuable consideration provided on or after the date of this Order, nor shall any
Person be under any obligation on or after the date of this Order to advance or re-advance any
monies or otherwise extend any credit to an MPXI Entity. Nothing in this Order shall derogate

from the rights conferred and obligations imposed by the CCAA.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

19. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any of
the former, current or future directors or officers (or similar position) of any MPXI Entity with
respect to any claim against the directors or officers that arose before the date hereof and that
relates to any obligations of an MPXI Entity whereby the directors or officers are alleged under

any law to be liable in their capacity as directors or officers for the payment or performance of
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such obligations, until a compromise or arrangement in respect of the Applicants, if one is filed, is

sanctioned by this Court or is refused by the creditors of the Applicants or this Court.
DIRECTORS' AND OFFICERS' INDEMNIFICATION AND CHARGE

20. THIS COURT ORDERS that the Applicants shall indemnify their directors and officers
against obligations and liabilities that they may incur as a director or officer of the Applicants after
the commencement of the within proceedings, except to the extent that, with respect to any officer
or director, the obligation or liability was incurred as a result of the director's or officer's gross

negligence or wilful misconduct.

21.  THIS COURT ORDERS that the directors and officers of the Applicants shall be entitled
to the benefit of and are hereby granted a charge (the "Directors’ Charge™) on the Property, which
charge shall not exceed an aggregate amount of $410,000, unless permitted by further Order of
this Court, as security for the indemnity provided in paragraph 20 of this Order. The Directors'

Charge shall have the priority set out in paragraphs 39 and 41 herein.

22.  THIS COURT ORDERS that, notwithstanding any language in any applicable insurance
policy to the contrary: (a) no insurer shall be entitled to be subrogated to or claim the benefit of
the Directors' Charge; and (b) the Applicants' directors and officers shall only be entitled to the
benefit of the Directors' Charge to the extent that they do not have coverage under any director's
and officer's insurance policy, or to the extent that such coverage is insufficient to pay amounts

indemnified in accordance with paragraph 20 of this Order.
APPOINTMENT OF MONITOR

23. THIS COURT ORDERS that KSV is hereby appointed pursuant to the CCAA as the
Monitor, an officer of this Court, to monitor the business and financial affairs of the Applicants
with the powers and obligations set out in the CCAA or set forth herein and that the MPXI Entities
and their shareholders, officers, directors, and Assistants shall advise the Monitor of all material
steps taken by the MPXI Entities pursuant to this Order, and shall co-operate fully with the Monitor
in the exercise of its powers and discharge of its obligations and provide the Monitor with the

assistance that is necessary to enable the Monitor to adequately carry out the Monitor's functions.
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24.  THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA, is hereby directed and empowered to:

@ monitor the Applicants' receipts and disbursements, including the management and
deployment/use of any funds advanced by the DIP Lenders to the Applicants under the
DIP Term Sheet;

(b) report to this Court at such times and intervals as the Monitor may deem appropriate
with respect to matters relating to the Property, the Business, and such other matters as
may be relevant to the proceedings herein;

(©) assist the Applicants, to the extent required by the Applicants, in their dissemination,
to the DIP Lenders and its counsel on a weekly basis of financial and other information
as agreed to between the Applicants and, the DIP Lenders which may be used in these
proceedings including reporting on a basis to be agreed with the DIP Lenders;

(d) advise the Applicants in their preparation of the Applicant's cash flow statements and
reporting required by the DIP Lenders, which information shall be reviewed with the
Monitor and delivered to the DIP Lenders and its counsel on a periodic basis, but not

less than weekly, or as otherwise agreed to by the DIP Lenders;

(e) advise the Applicants in their development of the Plan, if any, and any amendments to
the Plan;

()] assist the Applicants, to the extent required by the Applicants, with the holding and

administering of creditors' or shareholders' meetings for voting on the Plan;
(9) monitor all payments, obligations and any transfers as between the MPXI Entities;

(h) receive funds advanced by the DIP Lenders and to disburse such funds to the
Applicants pursuant to the terms of the DIP Term Sheet, including any actions or

activities incidental thereto;

M have full and complete access to the Property, including the premises, books, records,
data, including data in electronic form, and other financial documents of the MPXI
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Entities, to the extent that is necessary to adequately assess the Applicants' business

and financial affairs or to perform its duties arising under this Order;

) be at liberty to engage independent legal counsel or such other persons as the Monitor
deems necessary or advisable respecting the exercise of its powers and performance of

its obligations under this Order; and

(k) perform such other duties as are required by this Order or by this Court from time to

time.

25. THIS COURT ORDERS that the Monitor shall not take possession of the Property or be
deemed to take possession of the Property, pursuant to any provision of any federal, provincial or
other law respecting, among other things, the manufacturing, possession, processing and
distribution of cannabis or cannabis products including, without limitation, under the Cannabis
Act S.C. 2018, c.16, the Controlled Drugs and Substances Act, S.C. 1996, c. 19, the Excise Act,
2001, S.C. 2002, c. 22,, the Ontario Cannabis Licence Act, S.O. 2018, c. 12, Sched. 2, the Ontario
Cannabis Control Act, S.0. 2017, c. 26, Sched. 1, the Ontario Cannabis Retail Corporation Act,
2017, S.0. 2017, c. 26, the Alberta Gaming, Liquor and Cannabis Act, R.S.A. 2000, c. G-1, the
Alberta Gaming, Liquor and Cannabis Regulation, Alta. Reg. 143/996, or other such applicable
federal, provincial or other legislation or regulations (collectively, the "Cannabis Legislation"),
and shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or
maintained possession or control of the Business or Property, or any part thereof within the
meaning of any Cannabis Legislation or otherwise, and nothing in this Order shall be construed as
resulting in the Monitor being an employer or successor employer within the meaning of any

statute, regulation or rule of law or equity for any purpose whatsoever.

26.  THIS COURT ORDERS that nothing herein contained shall require the Monitor to
occupy or to take control, care, charge, possession or management (separately and/or collectively,
"Possession") of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection, conservation,

enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste
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or other contamination including, without limitation, the Canadian Environmental Protection Act,
the Ontario Environmental Protection Act, the Ontario Water Resources Act, the Ontario
Occupational Health and Safety Act, the Alberta Environmental Protection and Enhancement Act,
R.S.A. 2000, c. E-12, the Alberta Water Act, R.S.A. 2000, c. W-3 and the Alberta Occupational
Health and Safety Act, S.A. 2020, c. O-2.2 and all regulations thereunder (the "Environmental
Legislation™), provided however that nothing herein shall exempt the Monitor from any duty to
report or make disclosure imposed by applicable Environmental Legislation. The Monitor shall
not, as a result of this Order or anything done in pursuance of the Monitor's duties and powers
under this Order, be deemed to be in Possession of any of the Property within the meaning of any

Environmental Legislation, unless it is actually in possession.

27. THIS COURT ORDERS that, in addition to the rights and protections afforded to the DIP
Lenders under this Order or at law, the DIP Lenders shall not incur any liability or obligation as a
result of the carrying out of the provisions of this Order, save and except for any gross negligence

or willful misconduct on its part.

28. THIS COURT ORDERS that that the Monitor shall provide any creditor of the
Applicants, including without limitation, the DIP Lenders, with information provided by the
Applicants in response to reasonable requests for information made in writing by such creditor
addressed to the Monitor. The Monitor shall not have any responsibility or liability with respect to
the information disseminated by it pursuant to this paragraph. In the case of information that the
Monitor has been advised by the Applicants is confidential, the Monitor shall not provide such
information to creditors unless otherwise directed by this Court or on such terms as the Monitor
and the Applicants may agree.

29. THIS COURT ORDERS that, in addition to the rights and protections afforded to the
Monitor under the CCAA or as an officer of this Court, neither the Monitor nor its respective
employees and representatives acting in such capacities shall incur any liability or obligation as a
result of the appointment of the Monitor or the carrying out by it of the provisions of this Order,
including under any Cannabis Legislation, save and except for any gross negligence or wilful
misconduct on its part. Nothing in this Order shall derogate from the protections afforded the

Monitor by the CCAA or any applicable legislation.
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30. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the
Applicants shall be paid their reasonable fees and disbursements, in each case at their standard
rates and charges, whether incurred prior to, on or subsequent to, the date of this Order, by the
Applicants as part of the costs of these proceedings. The Applicants are hereby authorized and
directed to pay the accounts of the Monitor, counsel for the Monitor and counsel for the Applicants

on a weekly basis.

31. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are hereby

referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

32.  THIS COURT ORDERS that the Monitor, counsel to the Monitor, and the Applicants'
counsel shall be entitled to the benefit of and are hereby granted a charge (the "Administration
Charge™) on the Property, which charge shall not exceed an aggregate amount of $300,000, unless
consented to by the DIP Lenders and permitted by further Order of this Court, as security for their
professional fees and disbursements incurred at the standard rates and charges of the Monitor and
such counsel, both before and after the making of this Order in respect of these proceedings. The
Administration Charge shall have the priority set out in paragraphs 39 and 41 hereof.

DIP FINANCING

33.  THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
obtain and borrow under a credit facility from the DIP Lenders in order to finance the Applicants'
working capital requirements and other general corporate purposes and capital expenditures,
provided that borrowings under such credit facility shall not exceed $2,670,000 unless permitted
by further Order of this Court.

34.  THIS COURT ORDERS that such credit facility shall be on the terms and subject to the
conditions set forth in the Summary of Terms and Conditions for Credit Facility between the DIP
Lenders and the Applicants dated as of July 25, 2022 (as may be amended from time to time, the
"DIP Term Sheet"), filed.

35. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to

execute and deliver such credit agreements, mortgages, charges, hypothecs and security
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documents, guarantees and other definitive documents (collectively, the "Definitive
Documents"), as are contemplated by the DIP Term Sheet or as may be reasonably required by
the DIP Lenders pursuant to the terms thereof, and the Applicants are hereby authorized and
directed to pay and perform all of their indebtedness, interest, fees, liabilities and obligations to
the DIP Lenders under and pursuant to the DIP Term Sheet and the Definitive Documents as and
when the same become due and are to be performed, notwithstanding any other provision of this

Order.

36. THIS COURT ORDERS that the DIP Lenders shall be entitled to the benefit of and is
hereby granted a charge (the "DIP Lenders’ Charge") on the Property, which DIP Lenders'
Charge shall not exceed the amount of $2,670,000 (plus interest, fees and costs) or secure an
obligation that exists before this Order is made. The DIP Lenders' Charge shall have the priority
set out in paragraphs 39 and 41 hereof.

37.  THIS COURT ORDERS that, notwithstanding any other provision of this Order:

@) the DIP Lenders may take such steps from time to time as it may deem necessary or
appropriate to file, register, record or perfect the DIP Lenders' Charge or any of the

Definitive Documents;

(b) upon the occurrence of an event of default under the Definitive Documents or the DIP
Lenders' Charge, the DIP Lenders, upon 4 business days notice to the Applicants and
the Monitor, may exercise any and all of its rights and remedies against the Applicants
or the Property under or pursuant to the DIP Term Sheet, Definitive Documents and
the DIP Lenders' Charge, including without limitation, to cease making advances to the
Applicants and set off and/or consolidate any amounts owing by the DIP Lenders to
the Applicants against the obligations of the Applicants to the DIP Lenders under the
DIP Term Sheet, the Definitive Documents or the DIP Lenders' Charge, to make
demand, accelerate payment and give other notices, or to apply to this Court for the
appointment of a receiver, receiver and manager or interim receiver, or for a bankruptcy
order against the Applicants and for the appointment of a trustee in bankruptcy of the

Applicants; and
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(©) the foregoing rights and remedies of the DIP Lenders shall be enforceable against any
trustee in bankruptcy, interim receiver, receiver or receiver and manager of the

Applicants or the Property.

38. THIS COURT ORDERS AND DECLARES that, unless otherwise agreed to by the DIP
Lenders, the DIP Lenders shall be treated as unaffected in any Plan filed by any of Applicants
under the CCAA, or any proposal filed by any of the Applicants under the Bankruptcy and
Insolvency Act (the "BIA™), with respect to any advances made under the Definitive Documents.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

39. THIS COURT ORDERS that the priorities of the Directors' Charge, the Administration
Charge and the DIP Lenders' Charge (collectively, the "Charges"), as among them, shall be as

follows:
First - Administration Charge (to the maximum amount of $300,000);

Second - DIP Lenders' Charge (to the maximum amount of $2,670,000, plus

interest, fees, and costs); and
Third - Directors' Charge (to the maximum amount of $410,000).

40.  THIS COURT ORDERS that the filing, registration or perfection of the Charges shall not
be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the Charges

coming into existence, notwithstanding any such failure to file, register, record or perfect.

41.  THIS COURT ORDERS that each of the Charges (all as constituted and defined herein)
shall constitute a charge on the Property and such Charges shall rank in priority to all other security
interests, trusts, liens, charges and encumbrances, claims of secured creditors, statutory or

otherwise (collectively, "Encumbrances™) in favour of any Person.

42.  THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Applicants shall not grant any Encumbrances over any Property
that rank in priority to, or pari passu with, any of the Charges unless the Applicants also obtain
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the prior written consent of the Monitor, the DIP Lenders and the beneficiaries of the Charges, or
further Order of this Court.

43. THIS COURT ORDERS that the Charges, the DIP Term Sheet and the Definitive
Documents shall not be rendered invalid or unenforceable and the rights and remedies of the
chargees entitled to the benefit of the Charges (collectively, the "Chargees™) and/or the DIP
Lenders thereunder shall not otherwise be limited or impaired in any way by: (a) the pendency of
these proceedings and the declarations of insolvency made herein; (b) any application(s) for
bankruptcy order(s) issued pursuant to the BIA, or any bankruptcy order made pursuant to such
applications; (c) the filing of any assignments for the general benefit of creditors made pursuant to
the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,
prohibitions or other similar provisions with respect to borrowings, incurring debt or the creation
of Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or other
agreement (collectively, an "Agreement™) which binds the Applicants, and notwithstanding any

provision to the contrary in any Agreement:

@) neither the creation of the Charges nor the execution, delivery, perfection, registration
or performance of the DIP Term Sheet or the Definitive Documents shall create or be

deemed to constitute a breach by the Applicants of any Agreement to which they are a

party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a result of
any breach of any Agreement caused by or resulting from the Applicants entering into
the DIP Term Sheet, the creation of the Charges, or the execution, delivery or
performance of the Definitive Documents; and

(©) the payments made by the Applicants pursuant to this Order, the DIP Term Sheet or
the Definitive Documents, and the granting of the Charges, do not and will not
constitute preferences, fraudulent conveyances, transfers at undervalue, oppressive

conduct, or other challengeable or voidable transactions under any applicable law.

44.  THIS COURT ORDERS that any Charge created by this Order over leases of real
property in Canada shall only be a Charge in the applicable Applicant's interest in such real

property leases.
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CORPORATE MATTERS

45.  THIS COURT ORDERS that MPX International Corporation be and is hereby relieved
of any obligation to call and hold an annual meeting of its shareholders until further Order of this
Court.

RELIEF FROM REPORTING AND FILING OBLIGATIONS

46. THIS COURT ORDERS that the decision by MPXI to incur no further expenses in
relation to any filings (including financial statements), disclosures, core or non-core documents,
restatements, amendments to existing filings, press releases or any other actions (collectively, the
"Securities Filings") that may be required by any federal, provincial or other law respecting
securities or capital markets in Canada, or by the rules and regulations of a stock exchange,
including, without limitation, the Securities Act (Ontario), RSO 1990, ¢ S.5 and comparable
statutes enacted by other provinces of Canada, the CSE Policies 1-10 and other rules, regulations
and policies of the Canadian Securities Exchange (collectively, the "Securities Provisions"), is
hereby authorized, provided that nothing in this paragraph shall prohibit any securities regulator
or stock exchange from taking any action or exercising any discretion that it may have of a nature
described in section 11.1(2) of the CCAA as a consequence of MPXI failing to make any Securities

Filings required by the Securities Provisions.

47. THIS COURT ORDERS that none of the directors, officers, employees, and other
representatives of MPXI nor the Monitor shall have any personal liability for any failure by MPXI

to make any Securities Filings required by the Securities Provisions.
SERVICE AND NOTICE

48. THIS COURT ORDERS that the Monitor shall: (i) without delay, publish in the Globe
and Mail, National Edition, a notice containing the information prescribed under the CCAA; and
(ii) within five (5) days after the date of this Order, (A) make this Order publicly available in the
manner prescribed under the CCAA, (B) send, in the prescribed manner, a notice to every known
creditor who has a claim against any of the Applicants of more than $1,000 (excluding individual
employees, former employees with retirement savings plan entitlements, and retirees and other

beneficiaries who have entitlements under any retirement savings plans), and (C) prepare a list
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showing the names and addresses of those creditors and the estimated amounts of those claims,
and make it publicly available in the prescribed manner, all in accordance with Section 23(1)(a) of
the CCAA and the regulations made thereunder; provided that the Monitor shall not make the
claims, names and addresses of individuals who are creditors publicly available unless otherwise

ordered by this Court.

49. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 this Order shall constitute an
order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to
Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service of
documents in accordance with the Protocol will be effective on transmission. This Court further
orders that a Case Website shall be established in accordance with the Protocol with the following

URL: https://www.ksvadvisory.com/insolvency-cases/case/MPXI.

50. THIS COURT ORDERS that the Applicants and the Monitor and their respective counsel
are at liberty to serve or distribute this Order, any other materials and orders as may be reasonably
required in these proceedings, including any notices, or other correspondence, by forwarding true
copies thereof by electronic message to the Applicants' creditors or other interested parties and
their advisors. For greater certainty, any such distribution or service shall be deemed to be in
satisfaction of a legal or judicial obligation, and notice requirements within the meaning of clause
3(c) of the Electronic Commerce Protection Regulations, Reg. 81000-2175 (SOR/DORS).

51. THIS COURT ORDERS that, subject to further Order of this Court in respect of urgent
motions, any interested party wishing to object to the relief sought in a motion brought by the
Applicants or the Monitor in these CCAA proceedings shall, subject to further Order of this Court,
provide the service list in these proceedings (the “Service List”) with responding motion materials
or a written notice (including by e-mail) stating its objection to the motion and the grounds for
such objection by no later than 5:00 p.m. (Toronto time) on the date that is two (2) days prior to
the date such motion is returnable (the “Objection Deadline”). The Monitor shall have the ability
to extend the Objection Deadline after consulting with the Applicants.
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52. THIS COURT ORDERS that following the expiry of the Objection Deadline, counsel to
the Monitor or counsel to the Applicants shall inform the Court, including by way of a 9:30 a.m.
appointment, of the absence or the status of any objections to the motion and the judge having
carriage of the motion may determine (a) whether a hearing in respect of the motion is necessary,
(b) if a hearing is necessary, the date and time of the hearing, (c) whether such hearing will be in
person, by telephone or videoconference, or by written submissions only, and (d) the parties from
whom submissions are required. In the absence of any such determination, a hearing will be held

in the ordinary course on the date specified in the notice of motion.
GENERAL

53. THIS COURT ORDERS that each of the Applicants, the DIP Lenders or the Monitor
may from time to time apply to this Court to amend, vary or supplement this Order or for advice
and directions in the discharge of its powers and duties under this Order or in the interpretation of

this Order hereunder.

54.  THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from acting
as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of any of the

Applicants, the Business or the Property.

55. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada, the United States, Switzerland,
South Africa, Malta, Australia, Lesotho, Thailand or any other country, to give effect to this Order
and to assist the Applicants, the Monitor and their respective agents in carrying out the terms of
this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Applicants and to the Monitor,
as an officer of this Court, as may be necessary or desirable to give effect to this Order, to grant
representative status to the Monitor in any foreign proceeding, or to assist the Applicants and the

Monitor and their respective agents in carrying out the terms of this Order.

56. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and
are hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the

terms of this Order, and that the Monitor is authorized and empowered to act as a representative
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in respect of the within proceedings for the purpose of having these proceedings recognized in a
jurisdiction outside Canada.

57. THIS COURT ORDERS that any interested party (including each of the Applicants and
the Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days
notice to any other party or parties likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.

58. THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. (Toronto time) on the date of this Order.

Chief Justice G.B. Morawetz



Electronically issued / Délivré par voie électronique : 05-Aug-2022 Court File No./N° du dossier du greffe : CV-22-00684542-00CL
Toronto Superior Court of Justice / Cour supérieure de justice
oL

SCHEDULE "A"
NON-APPLICANT STAY PARTIES

MPX Australia Pty Ltd.

MPXI UK Limited

MPXI Lesotho (Pty) Ltd.

Highland Farms (Pty) Ltd.

MPXI Malta Operations Limited
MPXI Malta Property Limited
Alphafarma Operations Limited
MPXI Malta Holding Limited

MPXI SA Pty Ltd.

First Growth Holding Pty Ltd.

Salus Bioceutical (Thailand) Co., Ltd.
Salus International Management Ltd.
Holyworld SA

MPXI Labs SA
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Court File No. CV-22-00684542-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE CHIEF ) THURSDAY, THE 4%
)
JUSTICE MORAWETZ ) DAY OF AUGUST, 2022

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF MPX
INTERNATIONAL CORPORATION, BIOCANNABIS PRODUCTS LTD., CANVEDA INC.,
THE CING-X CORPORATION, SPARTAN WELLNESS CORPORATION, MPXI ALBERTA

CORPORATION, MCLN INC., AND SALUS BIOPHARMA CORPORATION
(collectively, the "Applicants")

SISP APPROVAL ORDER

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA"), for an order, inter alia,
approving the SISP (as defined below) and certain related relief, was heard this day by Zoom

videoconference.

ON READING the Notice of Motion of the Applicants, the affidavit of Jeremy Blumer
sworn July 28, 2022, the First report of KSV Restructuring Inc. dated July 29 (the "First
Report"), in its capacity as monitor of the Applicants (the "Monitor"), filed, and on hearing the
submissions of counsel for the Applicants, counsel for the Monitor, counsel for the DIP Lenders,
and such other counsel as were present, no one else appearing although duly served as appears

from the affidavit of service of Thomas Gray sworn July 28, 2022;
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SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record is hereby abridged and validated so that this Motion is properly returnable today
and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise
defined herein shall have the meanings ascribed to them under the Sale and Investment
Solicitation Process attached hereto as Schedule "A" (the "SISP") or the Amended and Restated
Initial Order dated August 4, 2022, as applicable.

APPROVAL OF THE SISP

3. THIS COURT ORDERS that the SISP (subject to any amendments thereto that may be
made in accordance therewith and with this Order) be and is hereby approved and the Monitor,
and the Applicants are authorized and directed to carry out the SISP in accordance with its terms
and this Order, and are hereby authorized and directed to take such steps as they consider
necessary or desirable in carrying out each of their obligations thereunder, subject to prior

approval of this Court being obtained before completion of any transaction(s) under the SISP.

4. THIS COURT ORDERS that the Applicants and the Monitor and their respective
Assistants, affiliates, partners, directors, employees, advisors, agents and controlling persons
shall have no liability with respect to any and all losses, claims, damages or liability of any
nature or kind to any person in connection with or as a result of performing their duties under the
SISP, except to the extent of such losses, claims, damages or liabilities arising or resulting from
the gross negligence or wilful misconduct of the Applicants or the Monitor, as applicable, as
determined by this Court.

5. THIS COURT ORDERS that notwithstanding anything contained herein or in the SISP,
the Monitor shall not take possession of the Property or be deemed to take possession of the

Property, including pursuant to any provision of the Cannabis Legislation.

6. THIS COURT ORDERS that the Monitor or the Applicants may apply to this Court for

directions with respect to the SISP at any time.
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PIPEDA

7. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act and any similar legislation in any other
applicable jurisdictions, the Applicants, the Monitor and each of their respective Assistants are
hereby authorized and permitted to disclose and transfer to each Qualified Bidder personal
information of identifiable individuals but only to the extent desirable or required to negotiate or
attempt to complete a transaction pursuant to the SISP (a "Transaction™). Each Qualified Bidder
to whom such personal information is disclosed shall maintain and protect the privacy of such
information and limit the use of such information to its evaluation for the purpose of effecting a
Transaction, and if it does not complete a Transaction, shall return all such information to the
Applicants or the Monitor, as applicable, or in the alternative destroy all such information and
provide confirmation of its destruction if requested by the Applicants or the Monitor. The
Successful Bidder(s) shall maintain and protect the privacy of such information and, upon
closing of the Transaction(s) contemplated in the Successful Bid(s), shall be entitled to use the
personal information provided to it that is related to the Business and/or Property acquired
pursuant to the SISP in a manner that is in all material respects identical to the prior use of such
information by the Applicants, and shall return all other personal information to the Applicants
or the Monitor or ensure that all other personal information is destroyed and provide

confirmation of its destruction if requested by the Applicants or the Monitor.

8. THIS COURT ORDERS that the Non-Applicant Stay Parties and their current and
former directors, officers, employees, agents and advisors shall provide the Applicants and the
Monitor with all information and such other assistance as reasonably required by the Applicants
and the Monitor in connection with the SISP and the discharge of their duties and powers under
this Order.

0. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada, the United States, Switzerland,
South Africa, Malta, Australia, Lesotho, Thailand or any other country, to give effect to this
Order and to assist the Applicants, the Monitor and their respective agents in carrying out the
terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Applicants and
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to the Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this
Order, to grant representative status to the Monitor in any foreign proceeding, or to assist the

Applicants, the Monitor and their respective agents in carrying out the terms of this Order.

10. THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and is
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the
terms of this Order, and that the Monitor is authorized and empowered to act as a representative
in respect of the within proceedings for the purpose of having these proceedings recognized in a

jurisdiction outside Canada.

11. THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. on the date of this Order.

Chief Justice G.B. Morawetz
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SCHEDULE "A"
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SALE AND INVESTMENT SOLICITATION PROCESS

On July 25, 2022, MPX International Corporation, BioCannabis Products Ltd., Canveda Inc.,
The Cin-X Corporation, Spartan Wellness Corporation, MPXI Alberta Corporation, MCLN Inc.
and Salus BioPharma Corporation (collectively, the "Applicants”) were granted an initial order
(as amended and restated on August 4, 2022 and as may be further amended and/or restated from
time to time, the "Initial Order") under the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36, as amended (the "CCAA", and the Applicants’ proceedings thereunder, the
"CCAA Proceedings"), by the Ontario Superior Court of Justice (Commercial List) (the
"Court"). All capitalized terms utilized herein and not otherwise defined shall have the meaning
ascribed to them in the Initial Order or the Affidavit of Jeremy Blumer sworn July 25, 2022.

Pursuant to an order dated August 4, 2022 (the "SISP Approval Order") the Court approved,
among other things, the sale and investment solicitation process (the "SISP") described herein.

In accordance with the SISP Approval Order, KSV Restructuring Inc., in its capacity as the
Court-appointed Monitor of the Applicants (in such capacity, the "Monitor"), with the assistance
of the Applicants and the Non-Applicant Stay Parties (collectively, the "MPXI Entities™) will
conduct the SISP.

Opportunity
1. The SISP is intended to solicit interest in and opportunities for a sale of, or investment in,

all or part of the MPXI Entities' assets and business operations (the "Opportunity"). The
Opportunity may include one or more of a restructuring, recapitalization or other form of
reorganization of the business and affairs of one or more of the MPXI Entities as a going
concern, or a sale of all, substantially all or one or more components of the MPXI
Entities' assets (the "Property”) and business operations (the "Business") as a going
concern or otherwise.

2. Any sale of the Property or investment in the Business will be on an "as is, where is"
basis and without surviving representations or warranties of any kind, nature, or
description by the Monitor, the Applicants or any of their respective agents, advisors or
estates, and, in the event of a sale, all of the right, title and interest of the Applicants in
and to the Property to be acquired will be sold free and clear of all pledges, liens, security
interests, encumbrances, claims, charges, options, and interests therein and thereon
pursuant to Court orders, except as otherwise provided in such Court orders.

3. The following are the key dates of the Court-approved SISP:
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Milestone Date

Commence solicitation of No later than August 5, 2022.
interest from parties,
including delivering NDA
and Teaser Letter, and upon
execution of NDA,
Confidential Information
Memorandum and access to
Data Room

Binding Offer Deadline September 8, 2022 at 5:00 p.m. EDT

Deadline to notify Qualified | September 12, 2022 at 5:00 p.m. EDT
Bidders of Successful Bid

Solicitation of Interest: Notice of the SISP
4. As soon as reasonably practicable, but in any event by no later than August 5, 2022:

@ the Monitor and the Applicants will prepare a list of potential bidders, including:
(i) parties that have approached the MPXI Entities or the Monitor indicating an
interest in the Opportunity; and (ii) local and international strategic and financial
parties who the Monitor and the Applicants believe may be interested in
purchasing all or part of the Business or Property or investing in the MPXI
Entities pursuant to the SISP (collectively, the "Known Potential Bidders");

(b) the Monitor will cause a notice of the SISP (and such other relevant information
which the Monitor, in consultation with the Applicants, considers appropriate)
(the "Notice™) to be published in The Globe and Mail (National Edition), and such
international publications and/or journals as the Monitor, in consultation with the
Applicants, considers appropriate;

(c) the Applicants will issue a press release setting out the information contained in
the Notice and such other relevant information which the Applicants, in
consultation with the Monitor, determines is appropriate;

(d) the Monitor, with the assistance of the Applicants, will prepare a process
summary (the "Teaser Letter") describing the Opportunity, outlining the process
under the SISP and inviting recipients of the Teaser Letter to express their interest
pursuant to the SISP;
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(e the Monitor shall arrange to have each of the Notice and the Teaser Letter
translated to Thai and Maltese, respectively, and advertised in the applicable
jurisdictions to solicit interest in the MPXI Entities; and

()] the Applicants, with the assistance of the Monitor, will prepare a non-disclosure
agreement in form and substance satisfactory the Applicants and the Monitor (an
IINDAII).

5. The Monitor or the Applicants will send the Teaser Letter and NDA to all Known
Potential Bidders by no later than August 5, 2022 and to any other party who requests a
copy of the Teaser Letter and NDA or who is identified to the MPXI Entities or the
Monitor as a potential bidder as soon as reasonably practicable after such request or
identification, as applicable.

Qualified Bidders

6. Any party who wishes to participate in the SISP (a "Potential Bidder™) must provide to
the Monitor and the Applicants, at the addresses specified in Schedule "A™ hereto
(including by email transmission), with a NDA executed by it, acceptable to the Monitor,
and written confirmation of the identity of the Potential Bidder, the contact information
for such Potential Bidder and full disclosure of the direct and indirect principals of the
Potential Bidder.

7. A Potential Bidder (who has delivered the executed NDA and letter as set out above) will
be deemed a "Qualified Bidder" if the Monitor, in consultation with the Applicants,
determines such person is likely, based on the availability of financing, experience and
other considerations, to be able to consummate a sale or investment pursuant to the SISP.
All Qualified Bidders will receive a Confidential Information Memorandum prepared by
the Monitor and will be granted access to a virtual data room ("Data Room™). The DIP
Lenders, the Debenture Trustee (on behalf of Debentureholders) and any company
affiliated with either of the foregoing shall be deemed to be a Qualified Bidder.

8. At any time during the SISP, the Applicants may, in their reasonable business judgment
and after consultation with the DIP Lenders and with the consent of the Monitor,
eliminate a Qualified Bidder from the SISP, in which case such bidder will be eliminated
from the SISP and will no longer be a "Qualified Bidder" for the purposes of the SISP.

0. Potential Bidders must rely solely on their own independent review, diligence,
investigation and/or inspection of all information and of the Property and Business in
connection with their participation in the SISP and any transaction they enter into with
one or more of the MPXI Entities.

Due Diligence

10.  The Monitor, in consultation with the Applicants, shall, subject to competitive and other
business considerations, afford each Qualified Bidder such access to due diligence
materials and information relating to the Property and Business as the Monitor, in
consultation with the Applicants, may deem appropriate. Due diligence access may
include management presentations, access to the Data Room, on-site inspections, and
other matters which a Qualified Bidder may reasonably request and as to which the
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Monitor, in its reasonable business judgment and after consulting with the Applicants,
may agree. The Monitor will designate a representative to coordinate all reasonable
requests for additional information and due diligence access from Qualified Bidders and
the manner in which such requests must be communicated. Neither the Applicants nor the
Monitor will be obligated to furnish any information relating to the Property or Business
to any person other than to Qualified Bidders. Further, and for the avoidance of doubt,
selected due diligence materials may be withheld from certain Qualified Bidders if the
MPXI Entities, in consultation with the Monitor, determine such information to represent
proprietary or sensitive competitive information.

Formal Binding Offers and Selection of Successful Bidder(s)

11.  Qualified Bidders that wish to make a formal offer to purchase or make an investment in
the MPXI Entities or their Property or Business shall submit a binding offer (a "Binding
Offer")! that complies with all of the following requirements to the Monitor and the
Applicants at the addresses specified in Schedule "A" hereto (including by email), so as
to be received by them no later 5 p.m. EDT on September 8, 2022 (the "Binding Offer
Deadline"). For greater certainty, Binding Offers must:

@ be submitted on or before the Binding Offer Deadline by a Qualified Bidder;

(b) be made by way of binding, definitive transaction document(s) that is/are
executed by the Qualified Bidder;

(c) contain a clear indication of whether the Qualified Bidder is offering to:

() acquire all, substantially all or a portion of the Property and/or Business (a
"Binding Sale Offer™), or

(i) make an investment in, restructure, reorganize or refinance the Business
and/or one or more of the MPXI Entities (a "Binding Investment Offer™);

(d) in the case of a Binding Sale Offer, identify or contain information in respect of
the following:

Q) the purchase price, including details of any liabilities to be assumed by the
Qualified Bidder and key assumptions supporting the valuation (the
"Purchase Price");

(i) a description of the Property subject to the transaction and any of the
Property to be excluded;

(iii)  the Qualified Bidder's intended use of the Property subject to the
transaction;

1 A "Binding Offer" includes a Binding Sale Offer and a Binding Investment Offer.
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(iv)  the Qualified Bidder's proposed treatment of employees of the applicable
MPXI Entities (for example, anticipated employment offers and treatment
of post-employment benefits);

(v) the key terms and provisions to be included in any order of the Court
approving the Binding Sale Offer, including whether such order will be a
"reverse vesting order";

(vi)  be accompanied by information confirming the financial capability of the
Qualified Bidder and the structure and financing of the transaction
(including, but not limited to, the sources of financing to fund the
acquisition, evidence of the availability of such financing or such other
form of financial disclosure and credit-quality support or enhancement
that will allow the Applicants and the Monitor and each of their respective
advisors to make a reasonable business or professional judgment as to the
Qualified Bidder's financial or other capabilities to consummate the
transaction and to perform all obligations to be assumed in such
transaction; and the steps necessary and associated timing to obtain
financing and any related contingencies, as applicable);

(vii) any anticipated corporate, licensing, securityholder, internal, Health
Canada, legal or other regulatory approvals required to close the
transaction, and an estimate of the anticipated time frame and any
anticipated impediments for obtaining such approvals;

(viii) an acknowledgement that the Binding Sale Offer is made on an "as-is,
where- is" basis;

(ix)  all conditions to closing of the Binding Sale Offer;
(x) any other terms or conditions of the Binding Sale Offer; and

(xi)  such other information as reasonably requested by the Applicants or the
Monitor.

in the case of an Binding Investment Offer, identify or contain information in
respect of the following:

() the aggregate amount of the equity and/or debt investment to be made in
the Business/the MPXI Entities in Canadian Dollars;

(i) key assumptions supporting the valuation;

(iii)  the key terms and provisions to be included in any order of the Court
approving the contemplated Binding Investment Offer, including whether
such order will be a "reverse vesting order";

(iv)  the underlying assumptions regarding the pro forma capital structure
(including the form and amount of anticipated equity and/or debt levels,
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debt service fees, interest or dividend rates, amortization, voting rights or
other protective provisions (as applicable), redemption, prepayment or
repayment attributes and any other material attributes of the investment);

(v) a specific indication of the sources of capital for the Qualified Bidder and
the structure and financing of the transaction (including, but not limited to,
the sources of capital to fund the investment, preliminary evidence of the
availability of such capital or such other form of financial disclosure and
credit-quality support or enhancement that will allow the Applicants and
the Monitor and each of their respective advisors to make a reasonable
business or professional judgment as to the Qualified Bidder's financial or
other capabilities to consummate the transaction, steps necessary and
associated timing to obtain such capital and any related contingencies, as
applicable, and a sources and uses analysis);

(vi) any anticipated corporate, licensing, securityholder, internal, Health
Canada, legal or other regulatory approvals required to close the
transaction, and an estimate of the anticipated time frame and any
anticipated impediments for obtaining such approvals;

(vii) an acknowledgement that the Binding Investment Offer is made on an "as-
is, where-is" basis;

(viit) all conditions to closing of the Binding Investment Offer;
(ix)  any other terms or conditions of the Binding Investment Offer; and

(x) such other information as reasonably requested by the Applicants or the
Monitor.

12.  The Monitor, with the approval of the Applicants, may waive strict compliance with any
one or more of the requirements specified above. For the avoidance of doubt, the
completion of any Binding Offer shall be subject to the approval of the Court.

Reviewing of Binding Offers and Selection of Successful Bid(s)

13. Binding Offers will be valued based upon numerous factors, including, without
limitation, items such as the Purchase Price and the net value provided by such offer, the
claims likely to be created by such offer in relation to other offers, the identity,
circumstances and ability of the bidder to successfully complete such transactions, the
proposed transaction documents, the effects of the bid on the stakeholders of the MPXI
Entities, factors affecting the speed, certainty and value of the transaction (including any
licensing, Health Canada, regulatory or legal approvals or third party contractual
arrangements required to close the transactions), the assets included or excluded from the
offer, any related restructuring costs, and the likelihood and timing of consummating
such transactions, each as determined by the Applicants, in consultation with the Monitor
and the DIP Lenders.

14, The Applicants and the Monitor, in consultation with and with the approval of the DIP
Lenders will: (i) review and evaluate each Binding Offer, provided that each Binding
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Offer may be negotiated among the Applicants, in consultation with the Monitor, and the
applicable Qualified Bidder, and may be amended, modified or varied to improve such
Binding Offer as a result of such negotiations; and (ii) identify the highest or otherwise
best Binding Offer(s) (the "Successful Bid(s)", and a Qualified Bidder making such
Successful Bid, a "Successful Bidder™) for any particular Property or the Business of the
MPXI Entities in whole or part. The determination of any Successful Bid by the
Applicants, in consultation with the Monitor and the DIP Lenders, shall be subject to
approval by the Court.

15.  The Monitor, in consultation with and with the approval of the Applicants and the DIP
Lenders, shall notify each Qualified Bidder in writing as to whether its Binding Offer has
been selected as a Successful Bid no later than September 12, 2022, or at such later time
as the Monitor, in consultation with and with the approval of the Applicants and the DIP
Lenders, deems appropriate.

16. The Applicants may, in consultation with and with the approval of the Monitor, aggregate
separate Binding Offers to create one "Binding Offer".

17.  The Applicants shall have no obligation to enter into a Successful Bid, and they reserve
the right, after consultation with the Monitor and the DIP Lenders, to reject any or all
Binding Offers.

18. Notwithstanding the process and deadlines outlined above with respect to the SISP:

@) the Monitor may, with the consent of the Applicants and the DIP Lenders, at any
time:

() in accordance with paragraph 26 herein, pause, terminate, amend or
modify the SISP;

(i) remove any portion of the Business and the Property from the SISP;
(iii)  establish further or other procedures for the SISP; and

(b) the Applicants may, with the consent of the Monitor and in consultation with the
DIP Lenders, at any time bring a motion to the Court to seek approval of:

() a sale of, or investment in, all or part of the Property or the Business
whether or not such sale or investment is in accordance with the terms or
timelines set out in this SISP; and/or

(i) a stalking horse agreement in respect of some or all of the Property or
Business and related bid procedures in respect of such Property or
Business.

Sale Approval Motion Hearing

19. At the hearing of the motion to approve any transaction with a Successful Bidder (the
"Sale Approval Motion™), the Applicants shall seek, among other things, approval from
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the Court to consummate any Successful Bid. All Binding Offers, other than the
Successful Bid(s), if any, shall be deemed rejected by the Applicants on and as of the date
of approval of the Successful Bid(s) by the Court.

Confidentiality, Stakeholder/Bidder Communication and Access to Information

20.  All discussions regarding the SISP should be directed through the Monitor. Under no
circumstances should the management of the MPXI Entities or any stakeholder of the
MPXI Entities be contacted directly without the prior consent of the Monitor. Any such
unauthorized contact or communication could result in exclusion of the interested party
from the SISP. For greater certainty, nothing herein shall preclude a stakeholder from
contacting potential bidders with the agreement of the Monitor to advise that the
Applicants have commenced a SISP and that they should contact the Monitor if they are
interested in participating in the SISP.

21. If it is determined by the Monitor, in consultation with the Applicants, that it would be
worthwhile to facilitate a discussion between one or more Qualified Bidders and a
stakeholder or other third party as a consequence of a condition to closing or potential
closing condition identified by such Qualified Bidder, the Monitor may provide such
Qualified Bidder with the opportunity to meet with the relevant stakeholder or third party
to discuss such condition or potential condition, with a view to enabling such bidder to
seek to satisfy the condition or assess whether the condition is not required or can be
waived. Any such meetings or other form of communication will take place on terms and
conditions considered appropriate by the Monitor, in consultation with the Applicants.
The Monitor must be provided with the opportunity to be present at all such
communications or meetings.

Access to Information and Credit Bidding by Debentureholders and/or DIP Lenders

22, Following the Binding Offer Deadline, should none of the Binding Offers received be
acceptable to the DIP Lenders, including because such Binding Offers do not provide for
the immediate repayment in cash of all outstanding amounts owing under the Debentures
in full, the Applicants, with the consent of the Monitor and the DIP Lenders, may
terminate the SISP and accept a credit bid (or such other bid) from the Debenture Trustee
(on behalf of Debentureholders), the Debentureholders or the DIP Lenders for the
Business and the Property.

23. Notwithstanding anything contained herein, neither the MPXI Entities nor the Monitor
shall provide the Debenture Trustee (on behalf of Debentureholders) or any
Debentureholder (including in its capacity as a DIP Lender) with any information relating
to the Binding Offers, other than the Subject Information (as defined below), unless and
until the Debenture Trustee and/or such Debentureholder(s) confirm to the Applicants
and the Monitor in writing that if they submit a credit bid in the SISP, such bid shall not
be for an amount greater than the amount owing under the Debentures, plus all amounts
ranking in priority to the Debentures. For the purposes of this paragraph, "Subject
Information™ shall mean, subject to the Monitor's determination of whether it is
appropriate to disclose: (i) the amount and form of consideration payable in respect of the
outstanding obligations under the DIP Term Sheet and the Debentures; (ii) the transaction
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structure and the material conditions to closing contemplated in any Binding Offer; and
(iii) any other information the Monitor considers appropriate.

Supervision of the SISP

24.  This SISP does not, and will not be interpreted to create any contractual or other legal
relationship between the MPXI Entities and any Qualified Bidder or any other party,
other than as specifically set forth in an NDA or a definitive agreement that may be
signed with one or more of the MPXI1 Entities (including any Stalking Horse Agreement).

25. Participants in the SISP are responsible for all costs, expenses and liabilities incurred by
them in connection with the submission of any Binding Offer, due diligence activities,
and any other negotiations or other actions whether or not they lead to the consummation
of a transaction.

26.  The Applicants or the Monitor shall have the right to modify the SISP with the prior
written approval of the DIP Lenders if, in their reasonable business judgment, such
modification will enhance the process or better achieve the objectives of the SISP;
provided that the service list in these CCAA Proceedings shall be advised of any
substantive modification to the procedures set forth herein.
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SCHEDULE "A"

The Monitor:

KSV Restructuring Inc.

150 King Street West, Suite 2308
Toronto, ON M5H 1J9

Attention: Noah Goldstein and Eli Brenner

Email: ngoldstein@ksvadvisory.com / ebrenner@ksvadvisory.com

with copies to:

Aird & Berlis LLP

Brookfield Place, 181 Bay St. #1800
Toronto, ON M5J 2T9

Attention: Kyle Plunkett and Sam Babe

Email: kplunkett@airdberlis.com / sbabe@airdberslis.com

The Applicants

The MPXI Entities

c/o Bennett Jones LLP

100 King Street West, Suite 3400
Toronto, ON M5X 1A5

Attention: Sean Zweig and Mike Shakra

Email: Zweigs@bennettjones.com / shakram@bennettjones.com
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APPENDIX D



Court File No. CV-19-625101-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
Proceeding under the Business Corporations Act, R.S.0.1990, c. B.16, s. 248
BETWEEN:

NINTH SQUARE CAPITAL CORPORATION

Plaintiff
- V__
IANTHUS CAPITAL HOLDINGS INC., MPX BIOCEUTICAL ULC,
MPX INTERNATIONAL CORPORATION,
W. SCOTT BOYES, JEREMY BUDD and MICHAEL ARNKVARN
Defendants

CONSOLIDATED STATEMENT OF CLAIM

1. The plaintiff claims:

(@) an order declaring, if necessary, that the plaintiff is a proper person to make an
application under section 248 of the Business Corporations Act, R.S.0.1990, c. B.16
(the “OBCA™);

(b) an order declaring that the statutory arrangement among the corporate defendants and
the conduct of the defendants relating to it were oppressive and unfairly prejudicial
to and unfairly disregarded the interests of the plaintiff;

(c) damages in the amount of $3,000,000.00;

(d) prejudgment interest pursuant to the Courts of Justice Act, R.S.0. 1990, c. C.43, as
amended;

(e) costs of this action on a substantial indemnity basis, plus HST; and



(F) such other order as this Honourable Court thinks fit.

The Parties
2. The plaintiff, Ninth Square Capital Corporation (“Ninth Square” or the

“plaintiff”), is a corporation incorporated under the OBCA.

3. The defendant, iAnthus Capital Holdings Inc. (“iAnthus”), is a corporation
incorporated under the Business Corporations Act, S.B.C. 2002, c. 57 (the “BCBCA”)

with offices in Toronto, Ontario.

4. The defendant, MPX Bioceutical ULC (“MPX ULC”), is a wholly-owned
subsidiary of iAnthus that succeeded MPX Bioceutical Corporation (“MPX”) on
February 5, 2019, when MPX was amalgamated with 1183271 B.C. Unlimited Liability
Company (“1183271”) under the BCBCA. The head office of MPX ULC is in Toronto,

Ontario.

S. The defendant, MPX International Corporation (“MPXI”), is a corporation

incorporated under the OBCA on October 17, 2018.

6. The defendant, W. Scott Boyes (“Boyes”) was the president, chief
executive officer (“CEO”) and chairman of the board of directors of MPX until the
statutory arrangement and is the president, CEO and chairman of the board of directors of

MPXI.



7. The defendant, Jeremy S. Budd (“Budd”), was the vice-president, general
counsel and corporate secretary of MPX until the statutory arrangement and is the vice-

president, general counsel and a director of MPXI.

8. The defendant, Michael Arnkvarn (“Arnkvarn”) was the executive vice-
president, sales and marketing, and a director of MPX until the statutory arrangement and

iIs the chief operating officer of MPXI.

Sale of Spartan Wellness Corporation

9. In 2018, Ninth Square owned fifty per cent of the outstanding shares (the
“Spartan Shares”) of Spartan Wellness Corporation (“Spartan”), a corporation that carried
on a business of distributing medical marijuana products to veterans in Canada. The other

fifty per cent of Spartan Shares were owned by Veteran Grown Corporation (“Veteran™).

10. On September 17, 2018, Ninth Square entered into a share purchase
agreement (the “SPA”), pursuant to which it and Veteran agreed to sell their Spartan
Shares to MPX; MPX agreed to purchase the Spartan Shares in exchange for common
shares in MPX (“MPX Shares”) and warrants to purchase MPX Shares (“MPX
Warrants”). Boyes, Budd and Arnkvarn directed the negotiations relating to the SPA and
acquisition of Spartan and determined MPX’s position with respect to the SPA’s terms.

Boyes signed the SPA on behalf of MPX.



11.  Arnkvarn had responsibility for the conduct of these negotiations. The
negotiations were conducted by Shay Shnet, an employee of MPX, who reported to and
received instructions from Arnkvarn with respect to the terms of the acquisition of

Spartan.

12. MPX was incorporated under the OBCA in 1974. In 2018 it described
itself as a “multinational diversified cannabis company focused on the medical and adult-
use cannabis markets.” It carried on business primarily in the United States (“US”),
where it cultivated, produced and sold cannabis products in four states. MPX shares were

listed and traded on the Canadian Securities Exchange.

13. In June, 2018, MPX acquired a Canadian corporation operating as
“Canveda”, which had received a cannabis cultivation licence. MPX was attempting to
develop Canveda to permit production and sales, but it had no assurance of being able to
do so. Its dominant value was in its US assets. Its operating history in Canada was
limited; as of August, 2018, it had earned no profits in Canada and had net losses. Thus

the value of the MPX Shares was largely based on its US business.

14. Under the terms of the SPA, the consideration for Ninth Square’s and
Veteran’s Spartan Shares was $6,000,000.00. Ninth Square and Veteran were to receive a
total of $3,000,000.00 in MPX Shares and $500,000.00 in MPX Warrants, that is,

$1,750,000.00 each in MPX Shares and MPX Warrants, and $1,500,000.00 in MPX



Shares and $1,000,000.00 in MPX Warrants were to be paid to a fund to be established to

provide services for the benefit of veterans (the “Veteran Fund”).

15. On the closing of the transaction agreed to in the SPA (the “Transaction”),
$375,000.00 in MPX Shares and $62,500.00 in MPX Warrants were to be issued to Ninth
Square. The remaining MPX Shares and MPX Warrants were to be issued in four
additional tranches based upon the cannabis sales attributable to Spartan over the twenty-
four months following the date on which Canveda became fully licensed to produce,
distribute and sell cannabis products in Canada (the “Milestones’). As of August, 2019,

Canveda has not been licensed to distribute and sell cannabis products.

16. The MPX Shares and MPX Warrants to be paid to the Veteran Fund were
also to be issued to the Veteran Fund on the closing of the Transaction and the
achievement of each Milestone or if it was later, on the date of the Veteran Fund’s
establishment. Ninth Square and Veteran agreed to forego receipt of $500,000.00
($250,000.00 each) relating to MPX Warrants that were to be issued to the Veteran Fund.

To this date, the Veteran Fund has not been established.

17. The number of MPX Shares and MPX Warrants to be issued was to be
determined based on the volume-weighted average price of MPX Shares on the Canadian
Securities Exchange in the thirty days preceding September 19, 2018, when the SPA was
announced by MPX. The value so determined was $0.96 per share. The exercise price of

the MPX Warrants, which was to be 120 per cent of this value, was $1.15.



18. The SPA provided that it could not be assigned by a party, without the
prior written consent of each other party, except in two circumstances. Prior to the closing
of the Transaction, MPX was entitled to assign the SPA and all of its rights and
obligations under it to an affiliate of MPX that undertook to be bound by it, but that such
an assignment would not relieve MPX of its obligations under the SPA. After the closing
of the Transaction, MPX was entitled to assign its rights under the SPA to a person who

purchased the Spartan Shares or all of MPX’s outstanding shares.

19. On September 19, 2018, MPX published a news release announcing the
acquisition of Spartan. The news release quoted Arnkvarn on the benefits of the

acquisition to MPX and identified Boyes as the corporate contact.

20.  The closing date of the Transaction was October 1, 2018, by which date
the assets and operations of Spartan were transferred to MPX. The closing of the
Transaction was confirmed on October 22, 2018, when the closing documents had been

completed.

21. On October 22, 2018, MPX issued to Ninth Square $375,000.00 in MPX
Shares (390,625 MPX Shares) and a warrant certificate dated October 1, 2018 for 54,348
MPX Warrants ($62,500.00). The first Milestone was achieved in March, 2019. In a note

to its interim financial statements for the six months ended March 31, 2019, MPXI stated



that it expected the Milestones to be achieved. Ninth Square has not received any further

shares or warrants.

The Arrangement

22. When the SPA was being negotiated, MPX was also negotiating its own
acquisition by iAnthus. The negotiations between MPX and iAnthus, which began in
July, 2018, were led by Boyes. Budd was part of the negotiating team, and Arnkvarn
knew the negotiations were being conducted. The terms of the acquisition by means of a
statutory plan of arrangement (the “Arrangement”) had substantially taken form before
the SPA was signed; iAnthus would acquire MPX and its US assets by acquiring all of its
outstanding shares, and MPX’s non-US assets, including Spartan, would be spun out to a
new company that would be owned by MPX’s existing shareholders. MPX did not
disclose the Arrangement, or its negotiations relating to it, to Ninth Square prior to the
signing of the SPA and the provisions of the SPA indicated that an acquisition or merger

was not under way.

23.  When it signed the SPA, Ninth Square had no knowledge of these
negotiations. Had it been aware of the proposed terms of the Arrangement, Ninth Square

would not have signed the SPA.

24. MPXI was incorporated on October 17, 2018. The same day, iAnthus
incorporated 1183271. The Arrangement was agreed to and announced by iAnthus and

MPX the next day, October 18, 2018; the parties to the arrangement agreement (the



“Arrangement Agreement”) were iAnthus, 1183271, MPX and MPXI. Boyes signed the

Arrangement Agreement on behalf of MPXI.

25. Under the terms of the Arrangement Agreement, MPX would assign and
transfer all its non-US assets and non-US liabilities to MPXI, and MPXI would acquire
these assets and assume the liabilities before the Arrangement became effective; iAnthus
would acquire MPX’s US assets by purchasing all of the outstanding MPX Shares and
having MPX continue under the BCBCA and amalgamate with 1183271 to become MPX
ULC, a wholly-owned subsidiary of iAnthus. iAnthus guaranteed all of 1183271’s

obligations under the Arrangement Agreement.

26.  Although the Arrangement Agreement provided for the assignment and
transfer to MPXI of MPX’s non-US assets and for the assumption by MPXI of the
liabilities associated with these assets, and defined Spartan as part of these assets, it did
not refer expressly to the SPA or the parties to it. As MPXI intended to concentrate on
developing its Canadian assets, ownership of Spartan was a material part of the

Arrangement.

27. MPX, Boyes, Budd and Arnkvarn understood that the assignment of the
SPA could not be effected without Ninth Square’s consent. Under the terms of the
Arrangement Agreement, MPXI would become the owner of all of the Spartan Shares,
but unless the SPA was assigned to MPXI, the obligations under the SPA would remain

with MPX and would become obligations of MPX ULC as a result of MPX’s



amalgamation with 1183271. MPX ULC would thus be responsible to issue its shares and

warrants to Ninth Square when the Milestones were achieved by MPXI.

28. 1Anthus and MPX announced the Arrangement on October 18, 2018. Their
press release disclosed the acquisition by iAnthus of MPX and the spinoff of MPX’s non-
US assets to MPXI, which would be owned by MPX’s existing shareholders. MPX
shareholders would receive 0.1673 common share of iAnthus for each MPX Share and
common shares of MPXI (0.1 MPXI common share for each MPX Share). The details of
the Arrangement were disclosed by MPX in the Information Circular filed with securities
regulatory authorities on December 20, 2018 in connection with the calling of a meeting

of MPX’s shareholders to approve the Arrangement.

29. Ninth Square first became aware of the Arrangement after the
announcement on October 18, 2018. It learned of its terms after the filing of MPX’s

Information Circular.

30. The completion deadline under the Arrangement Agreement was January
31, 2019. On January 24, 2019, after approval of the Arrangement by MPX’s
shareholders, Budd, on behalf of MPX, sent Ninth Square a proposal informing it that the
MPX Shares and MPX Warrants it then held would be subject to the Arrangement and
that it would receive MPXI shares and warrants on achievement of the Milestones,

without otherwise affecting the terms of the SPA.
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31. On January 31, 2019, Budd, on behalf of MPX, sent counsel for Ninth
Square an assignment agreement under which MPX would assign the SPA to MPXI,
along with a form of consent to be signed by Ninth Square (the “Proposed Consent”). The
accompanying email from Budd, MPX’s vice-president and general counsel, said:

Pursuant to the plan of arrangement, the shares of Spartan are being
transferred from MPX Bioceutical to MPX International. The obligations of
payment stay with the purchase agreement and are therefore obligations of MPX

Bioceutical (iAnthus).

The current purchase agreement [i.e., the SPA] doesn’t contemplate a
change of control transaction meaning that while Spartan will be a subsidiary of

MPX International Corporation upon completion of the plan of arrangement, the

agreement, including its obligations, goes with MPX Bioceutical. Accordingly, if
we do nothing, your client will be entitled to receive shares/warrants of iAnthus

32. The assignment agreement and Proposed Consent provided that the shares
and warrants to be paid to Ninth Square under the SPA would be shares and warrants of
MPXI, but the share price and warrant exercise price would remain at $0.96 and $1.15,
respectively. These proposed terms would have significantly altered the consideration
payable under the SPA and thus have fundamentally changed the SPA Transaction. Ninth

Square has not signed the Proposed Consent.

33. MPX’s Information Circular stated that the transfer of MPX’s non-US
assets to and the assumption of its liabilities by MPXI was to occur “as of the day prior to
the Effective Date.” Under the Arrangement, MPX transferred its non-US assets to MPXI
and received 100 MPXI common shares. This transfer was treated as a non-taxable

rollover under the Income Tax Act (Canada).
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34. The Arrangement was completed on February 5, 2019. When it announced
the completion of the Arrangement, iAnthus characterized its entire business, including

MPX ULC and MPX’s former US assets, as one business.

35. Concurrent with the Arrangement, iAnthus and MPX ULC entered
supplemental indentures with holders of debentures (and warrants) issued by a subsidiary
of MPX that were convertible (exercisable) in specified circumstances into MPX Shares.
These supplemental indentures acknowledged that MPX ULC was liable for MPX’s
obligations and provided that iAnthus assumed MPX’s obligations to issue MPX Shares
on conversion and exercise and that the debentureholders would receive iAnthus shares
based on the consideration paid by iAnthus for MPX Shares under the Arrangement.
Although Ninth Square had a similar right to receive MPX Shares and MPX Warrants, a

similar offer was not made to it.

36. Under the terms of the SPA, the assignment agreement between MPX and
MPXI required Ninth Square’s consent. As Ninth Square has not consented to the
assignment of the SPA, MPX ULC remains responsible to issue shares and warrants to
Ninth Square when the Milestones are achieved; the first Milestone was achieved in

March, 2019.

Effect of Conduct of MPX’s Business and Affairs
37. The consideration to be received by Ninth Square under the SPA was

MPX Shares and MPX Warrants of a public company, whose shares were traded on the
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Canadian Securities Exchange. The Arrangement, in effect, has substituted shares and
warrants of MPX ULC, a wholly-owned subsidiary of iAnthus, which are not readily

transferable.

38. The value of the MPX Shares and MPX Warrants to be received by Ninth
Square was based on MPX’s total business, including its US assets. The Consent
proposed by MPX to Ninth Square in January, 2019 would have substituted shares and
warrants of MPXI at prices based on MPX’s former business, even though MPX’s US
assets were acquired by iAnthus. MPXTI’s shares have a significantly lesser value. The
Arrangement thus fundamentally altered the understandings in the SPA and the

consideration that was to be received by Ninth Square under it.

1. The SPA
39. It was reasonable for Ninth Square to believe, when it signed the SPA, that
an acquisition of MPX was not being negotiated by MPX. MPX had an obligation to
disclose its negotiations concerning the Arrangement to Ninth Square before the SPA was
signed. Its failure to do so, breached its obligation to act in good faith and in accordance
with reasonable standards of fair dealing with respect to the negotiation and formation of

the SPA.

40. By entering into the Arrangement, MPX breached the SPA. It also
breached its duty to act in good faith with respect to the performance of its obligations

under the SPA.
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2. Oppression of Ninth Square: OBCA, s. 248

41. The Arrangement thwarted Ninth Square’s reasonable expectations
concerning the conduct of MPX’s business and affairs. It was reasonable for Ninth
Square to expect that MPX would not breach the SPA and would not take steps that

would alter or negate Ninth Square’s entitlement to MPX Shares and MPX Warrants.

42, Ninth Square was a securityholder of MPX with rights under the SPA to
acquire additional securities on achievement of the Milestones. Under the terms of the
SPA, Ninth Square is currently entitled to receive the $281,000.00 in MPX Shares and

$50,000.00 in MPX Warrants that is payable on the achievement of the first Milestone.

43. In entering and implementing the Arrangement, as described above, MPX
conducted its business and affairs, and its officers and directors exercised their powers in
a manner that was oppressive and unfairly prejudicial to Ninth Square and unfairly
disregarded Ninth Square’s interests. The unfairness of MPX’s conduct followed a
consistent pattern of disregard for Ninth Square’s interests from the inception of the SPA
in September, 2018, culminating in the implementation of the Arrangement in February,

2019. MPX ULC, as MPX’s successor, is responsible for this conduct.
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3. iAnthus and MPXI
44, 1183271 was the vehicle used by iAnthus to acquire MPX and its US
assets. Its sole director and officer was the chief executive officer of iAnthus who signed

the Arrangement Agreement on behalf of both iAnthus and 1183271.

45. MPXI was created as the vehicle to retain MPX’s non-US assets for
MPX’s shareholders. MPX’s president signed the Arrangement Agreement as the

president of MPXI.

46. iAnthus and MPXI were aware of the SPA and MPX’s obligations under it
and participated in the unfair conduct described above as parties to the Arrangement.
They are also responsible for it. Boyes, Budd and Arnkvarn directed MPX1I’s

participation in this unfair conduct.

4. The Individual Defendants
47, In negotiating the SPA and the Arrangement and in entering and
implementing the Arrangement, Boyes, Budd and Arnkvarn conducted MPX’s business
and affairs and exercised their powers in a manner that was oppressive and unfairly

prejudicial to Ninth Square and unfairly disregarded Ninth Square’s interests.

48.  The defendants personally benefited from the Arrangement. They sold

their shares in MPX to iAnthus at a premium, received severance payments from MPX
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and continued in identical or enhanced roles as directors and officers of MPXI with

substantial annual compensation.

The plaintiff proposes that this action be tried at Toronto.
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w3 GREFFIER
SUPERIOR COURT OF JusiteceediayrindetfRizefdusinessi€korporations Act, R.S.0. 1990, c. B.16, s. 248

BETWEEN:

NINTH SQUARE CAPITAL CORPORATION

Plaintiff
- V -
IANTHUS CAPITAL HOLDINGS INC., MPX BIOCEUTICAL ULC,
MPX INTERNATIONAL CORPORATION,
W. SCOTT BOYES, JEREMY BUDD and MICHAEL ARNKVARN
Defendants

FRESH AS AMENDED STATEMENT OF DEFENCE AND COUNTERCLAIM
OF THE DEFENDANTS MPX INTERNATIONAL CORPORATION, W. SCOTT BOYES,
JEREMY BUDD AND MICHAEL ARNKVARN

Introduction

1. On February 5, 2019, MPX Bioceutical Corporation (“MPX”) completed an
arrangement under the Business Corporations Act (British Columbia) (the
“‘Arrangement”). Under the Arrangement, MPX’s shareholders exchanged their publicly
traded shares for a fraction of a share of each of iAnthus Capital Holdings Inc.
(“iAnthus”) and a new public company, MPX International Corporation (“MPXI”). MPX
options, warrants and other securities became similarly exercisable for iAnthus and MPXI

shares.

2. Effectively, iAnthus acquired MPX, which became a wholly owned subsidiary
containing the business’ U.S. assets, while the non-U.S. assets were spun out into MPXI.
The arrangement was unanimously recommended by MPX’'s Board of Directors (the
“‘MPX Board”), following a recommendation from a special, independent committee of the
MPX Board (the “Special Committee”), and approved by MPX’s shareholders and the

Supreme Court of British Columbia.
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3. The plaintiff, Ninth Square Capital Corporation (the “plaintiff” or “Ninth Square”),
did not dissent or object to the Arrangement in Court. In fact, MPX shares and warrants
held by the plaintiff were exchanged, or became exercisable (as the case may be), for
iAnthus and MPXI shares at a substantial premium pursuant to the Arrangement.
Nonetheless, the plaintiff commenced an action in relation to the Arrangement in Ontario
against MPX Bioceutical ULC (“MPX ULC”), as successor to MPX, MPXI and iAnthus,
which action was subsequently amended to add the three individual defendants: W. Scott

Boyes, Jeremy Budd and Michael Arnkvarn (the “Individual Defendants”).

4. In its consolidated statement of claim, Ninth Square alleges that the Arrangement
disregarded its interests as a party to a share purchase agreement that it had entered
into with MPX in September 2018 (the “SPA”). Under the terms of the SPA, the plaintiff
was to receive shares and warrants of MPX upon the achievement of certain
performance milestones. When that obligation was assigned to MPXI in connection with
the Arrangement, the plaintiff was offered equivalent iAnthus and/or MPXI Shares.

However, the plaintiff refused.

5. The plaintiff now seeks an order for immediate payment of $3,000,000 in cash. It
asks the court for an order against MPX ULC and MPXI under s. 248 of the Business
Corporations Act, RSO 1990, c B.16 (the “OBCA”) (the oppression remedy). It further
claims that the Individual Defendants should be held personally liable because certain of
them negotiated the SPA and the Arrangement Agreement (defined below) and signed
them on behalf of MPX.

6. The plaintiffs claim against these defendants cannot succeed. As described
herein, the plaintiff was never told that MPX wouldn’t be acquired by another party. It
held no reasonable expectation that such a transaction wouldn’t take place before the
milestones were met, and it never objected to the transaction when it had the opportunity.
Moreover, the plaintiff cannot have any reasonable expectation that it would receive
anything other than securities if and when the milestones are met. The plaintiff was not
treated in a way that was oppressive, unfairly prejudicial to or unfairly disregarded its
interests. As for the Individual Defendants, even if amounts are owing to the plaintiff,
they could not be held personally liable. The Supreme Court of Canada has held that
they cannot be held personally liable in circumstances like these, where they did nothing
more than discharge their duties to MPX in good faith and at the direction of the MPX
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Board and the Special Committee that was formed to oversee the negotiation of the

Arrangement.

MPXI and the Individual Defendants

7. This Fresh as Amended Statement of Defence is filed on behalf of MPXI and the

Individual Defendants, who are now employed or otherwise engaged by MPXI.

8. MPXI was incorporated under the OBCA on October 17, 2018. It was formerly
named 2660528 Ontario Inc. and is referred to in the Plan of Arrangement described
below as “SpinCo”. It was formed for the purpose of, inter alia, acquiring the non-U.S.
assets and liabilities of MPX under the terms of the Plan of Arrangement. MPXI did not

exist at the time that the SPA or the Arrangement was being negotiated.

9. The defendant W. Scott Boyes (“Boyes”) was the President, Chief Executive
Officer and Chairman of the MPX Board until the Plan of Arrangement. He is now the

President, Chief Executive Officer and Chairman of the board of directors of MPXI.

10. The defendant Jeremy Budd (“Budd”) was the Vice-President, General Counsel
and Corporate Secretary of MPX until the Plan of Arrangement. He was not a director of
MPX. He is now the Executive Vice-President, General Counsel, Corporate Secretary
and a director of MPXI.

11. The defendant Michael Arnkvarn (“Arnkvarn”) was the Vice-President, sales and
marketing of MPX until the Plan of Arrangement. He is now the Chief Operating Officer,

Canada of MPXI. Arnkvarn was not a director of MPX and is not a director of MPXI.

12. The defendants admit the allegations contained in paragraphs 2, 3, 5, 6 and the
first sentence of paragraph 10; paragraph 24; the first two sentences of paragraphs 28
and the first two sentences of paragraph 33; and the first sentence of paragraph 34 of the

statement of claim.

13. Except as otherwise expressly admitted herein, the defendants deny or have no

knowledge of the balance of the allegations contained in the statement of claim.
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Share Purchase Agreement

14. On September 17, 2018, the SPA was entered into between MPX, on one hand,
and Ninth Square and Veteran Grown Corporation (“Veteran Grown”), on the other hand.
As alleged, the SPA contemplated the sale of all of the shares of Spartan Wellness

Corporation (“Spartan”) by Ninth Square and Veteran Grown to MPX.

15. Spartan is a Canadian organization that, among other things, assists veterans in

gaining access to medical cannabis in Canada.

16. The SPA was negotiated between arm’s length, commercially sophisticated

parties.

17.  Contrary to the allegation at paragraph 10 of the statement of claim, the Individual
Defendants did not “direct the negotiations” relating to the SPA or determine MPX’s
position with respect to its terms. Arnkvarn did not have responsibility for the
negotiations. The approval of the SPA and the acquisition was subject to the approval of
the MPX Board.

18. During the period that the SPA was being negotiated, and thereafter, the plaintiff
did not hold an expectation that no negotiations would take place between MPX and
another party or that MPX wouldn’t later be acquired by another party. To the extent that

it did hold such an expectation, it wasn’t reasonable.

19. Contrary to the allegation at paragraph 22 of the statement of claim that “the
provisions of the SPA indicated that an acquisition or merger was not underway”, the
SPA contained no such representation. These defendants deny that MPX represented in
the SPA or otherwise that there were no negotiations underway in relation to an

acquisition or merger.

20. To the extent that there was such a representation, which is denied, the plaintiff

did not rely upon it and suffered no damages as a result.

21. Under the terms of the SPA, Ninth Square was issued 390,625 common shares
and 54,348 warrants at closing. Pursuant to the SPA, Ninth Square and Veteran Grown
were also to be issued a fixed number of common shares in the capital of MPX (“MPX

Shares”) and a fixed number of MPX common share purchase warrants (“MPX
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Warrants”) upon the occurrence of each of milestones 1 to 4 (the “Milestones”). The
number of MPX Shares and MPX Warrants was calculated by reference to the specified
dollar values in section 2.3 of the SPA, divided by the “MPX Share Price” of $0.96 (fixed
by reference to the 30-day volume weighted average price from the date of the
announcement of the SPA pursuant to section 2.3.1.5) and the related “Exercise Price” of

$1.15, respectively.

22.  Given that the purchase price under the SPA was always to be paid through the
issuance of a fixed number of securities, the plaintiff cannot have had any reasonable
expectation that it would be paid in cash prior to, or upon, achievement of the Milestones.

The defendants plead that Ninth Square had no such expectation.

23. These defendants further deny that there has been a breach of the SPA or that
Ninth Square would not have signed the SPA had it been aware of the proposed terms of

the Arrangement, as alleged at paragraph 23 of the statement of claim.

24. Nothing in the SPA precluded MPX from entering into the Arrangement
Agreement (defined below). Nothing in the SPA precluded MPX from being sold; required
MPX to maintain the listing of the MPX Shares on the Canadian Securities Exchange or
other stock exchange; or required MPX to maintain its status as a “reporting issuer”. It

was open to the plaintiff to include such terms in the SPA, but it did not do so.

25. It is not open to Ninth Square to try and renegotiate the terms of the SPA after the

fact.

26. The transaction contemplated by the SPA closed on or about October 22, 2018,
effective October 1, 2018.

27.  The plaintiff only became a securityholder of MPX (or any of the defendants) on

October 22, 2018 being the closing date of the transaction contemplated by the SPA.

Plan of Arrangement; Assignment of Liabilities

28. These defendants acknowledge that, in the summer of 2018, representatives of
MPX and iAnthus began discussing the possibility of a potential transaction between the

parties. On July 12, 2018, the parties entered into a confidentiality agreement.
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29. These defendants deny the allegation at paragraph 39 of the statement of claim
that “MPX had an obligation to disclose its negotiations concerning the Arrangement to
Ninth Square before the SPA was signed”. There was no such obligation. Furthermore,
or in the alternative, MPX and the Individual Defendants were not legally permitted to
disclose the fact or substance of the discussions with iAnthus to Ninth Square.

30. On August 29, 2018, the MPX Board established the Special Committee to
consider the proposal from iAnthus, any approaches from other parties and MPX’s
ongoing consideration of strategic alternatives. The Special Committee was independent
of management of MPX, and none of the Individual Defendants was a member of the
Special Committee. The Special Committee retained financial and legal advisors to

provide it with advice.

31. Contrary to the allegations at paragraph 22 of the statement of claim, it was the
Special Committee that led the process of evaluating and negotiating the potential

business combination with iAnthus.

32. On October 11, 2018, the parties entered into an exclusivity agreement. Between
October 12, 2018 and October 18, 2018, MPX and iAnthus, together with their legal and
financial advisors, negotiated a draft Arrangement Agreement. During this period, the
Special Committee provided direction on matters requiring negotiation. To the extent that
the Individual Defendants, or any of them, were involved, they remained subject to the

direction of the Special Committee.

33. Up until October 17, 2018, there were no assurances that an arrangement or
other transaction would be entered into with iAnthus. These defendants specifically deny
the allegation at paragraph 22 of the statement of claim that the terms of the acquisition
had “substantially taken form” before September 17, 2018 or the implication that, by that

time, the transaction with iAnthus was certain to take place. That is simply untrue.

34. However, on October 17, 2018, a draft Arrangement Agreement reached final
form. At that point, the Special Committee met to consider the draft Arrangement
Agreement and receive the advice of its financial and legal advisors. With the benefit of a
fairness opinion from an independent financial advisor that the consideration being
received was fair, from a financial point of view, to the MPX shareholders, the Special

Committee concluded that the arrangement was in the best interests of MPX
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shareholders and unanimously resolved to recommend to the MPX Board that it support
the Arrangement and recommend to MPX securityholders that they vote in favour of the

arrangement.

35.  On October 17, 2018, the MPX Board met to consider the draft Arrangement
Agreement, to receive the report and the recommendations of the Special Committee and
to receive the advice of financial and legal advisors. Having taken into account the
fairness opinion and other factors, the MPX Board unanimously resolved to recommend
that MPX securityholders vote to approve the Arrangement. There were eight members
of the MPX Board. While the Individual Defendant, Scott Boyes, was a member of the
MPX Board, neither of the other two Individual Defendants sat on the MPX Board.

36. The defendant MPXI was incorporated on October 17, 2018 for purposes of

participating in the Arrangement.

37. On October 18, 2018, iAnthus, 1183271 B.C. ULC (“AcquisitionCo”), SpinCo
(MPXIl) and MPX entered into an arrangement agreement (the “Arrangement
Agreement”). That same day, the plan of arrangement (the “Plan of Arrangement”) was
publicly announced by dissemination of a press release. In that press release, MPX
announced the substantive terms of the transaction (as discussed below), including the
fact that MPX shares would be exchanged, that the transaction would involve the spin-out
of all of the non-U.S. businesses of MPX to MPXI, and that the transaction would take
place by way of Court-approved plan of arrangement. The press release further provided

notice that the Arrangement Agreement would thereafter be filed on SEDAR.

38.  Accordingly, the plaintiff was aware, or ought to have been aware, of the
Arrangement before closing on the sale of Spartan to MPX pursuant to the terms of the

SPA, as described above. It nonetheless elected to close on the sale of Spartan.

39. Under the terms of the Arrangement Agreement, MPX’s non-U.S. assets and non-
U.S. liabilities would be spun-out to MPXI, which would then be owned by MPX’s

shareholders.

40. Following the spin-out of the non-U.S. assets and non-U.S. liabilities, iAnthus
would acquire MPX's U.S. assets through AcquisitionCo by having AcquisitionCo

purchase all of the issued and outstanding MPX Shares. MPX would then amalgamate

113652758



with AcquisitionCo to become MPX ULC, a wholly- owned subsidiary of iAnthus.

41.  As part of the Arrangement, each holder of a MPX Share would be entitled to
receive 0.1673 iAnthus shares (representing a 30.6% premium based on the closing price
of iAnthus shares and MPX Shares on October 17, 2018) and 0.1 SpinCo (MPXI) shares
for each MPX Share.

42. The Arrangement Agreement provides under section 2.4 (Arrangement) that,
commencing on the “Effective Time”, certain steps shall occur and shall be deemed to

occur, including the following:

(@) MPX shall assign and transfer to SpinCo and SpinCo shall accept the
SpinCo_Assets, on_the terms and conditions set out in_the SpinCo
Conveyance Agreement and, as consideration therefore SpinCo shall
assume the SpinCo Liabilities and issue to MPX 100 fully-paid and non-
assessable SpinCo Shares and MPX and SpinCo shall file an election
under section 85 of the Tax Act as specified in the Arrangement
Agreement;

(b) MPX will subscribe for 100 additional SpinCo Shares for aggregate
consideration of U.S.$4,000,000 utilizing cash of MPX;

(c) the issued and outstanding SpinCo Shares shall be subdivided so that
the number of outstanding SpinCo Shares is equal to one tenth of the
number of outstanding MPX Shares;

(d) MPX will resolve to distribute the SpinCo Shares to MPX
Shareholders.... [Emphasis added]

43. “SpinCo Assets” are defined to include, among other things “MPX Australia PTY
Ltd., Salus BioPharma Corporation, Biocannabis Products Ltd., 8423695 Canada Inc.,
CinG-X Corporation, Spartan Wellness Corporation and such other non-U.S. MPX

Subsidiaries as may be acquired or incorporated prior to the Effective Date and as

permitted under this Agreement...” [Emphasis added]

44, “SpinCo Liabilities” are defined as “all of the liabilities of SpinCo, contingent or

otherwise, which pertain to, or arise in_connection with the operation of, the SpinCo

Assets”. [Emphasis added]

45.  The obligation to pay any remaining portion of the purchase price under the SPA
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is a contingent liability that pertains to Spartan and is, therefore, a “SpinCo Liability”

that was deemed assumed by MPXI as one of the steps in the Arrangement Agreement.

46.

47.

In connection with the Plan of Arrangement:

(@)

(b)

(€)

(d)

An Interim Order was issued by the Supreme Court of British Columbia on
or about December 10, 2018 providing for the calling and holding of a
meeting of the MPX Securityholders (as defined in the Arrangement
Agreement), including the holders of MPX Shares, and providing for notice

in respect of the Arrangement and the meeting;

A Management Information Circular was issued to holders of MPX Shares
and filed with security regulatory authorities, disclosing the details of the
Arrangement and providing MPX Securityholders with a copy of the Plan of

Arrangement;

A meeting was held on January 15, 2019, at which time the Arrangement
was approved by 99.44% of the votes cast by holders of MPX Shares
eligible to vote at the meeting and 99.55% of the votes cast by all of the

MPX Securityholders eligible to vote at the meeting; and

the Arrangement was approved by the Supreme Court of British Columbia
as being fair and reasonable at a hearing held on or about January 18,
20109.

Ninth Square was at this time both a shareholder and warrantholder of MPX. As

such, it was bound by the terms of the Arrangement.

48.

Moreover, Ninth Square had access to the information in the Management

Information Circular and was aware of the terms of the Arrangement. Ninth Square was,

or should have been, aware that, following completion of the Arrangement, MPX Shares

would no longer be publicly traded; its MPX Shares would be exchanged for shares of

iAnthus and MPXI; no person would be issued MPX Shares going forward; and it would

no longer be practical to satisfy the balance of the purchase price under the SPA through

the issuance of MPX Shares and MPX Warrants.

113652758
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49. However, Ninth Square did not appear at the January 2019 hearing to object to

the Arrangement. It is now estopped from objecting to the fairness of the Arrangement.
50. The Arrangement was completed on February 5, 2019.
51. It was only at that time that the plaintiff became a shareholder of MPXI.

52.  On February 5, 2019, MPX and MPXI entered into a Conveyance Agreement to
memorialize the transfer of the SpinCo Assets and SpinCo Liabilities from MPX to SpinCo
(MPXI) (the “Conveyance Agreement”), as contemplated by the Plan of Arrangement.
Under section 2.1 of the Conveyance Agreement, MPX sold, conveyed, assigned and/or
transferred, as applicable, to MPXI the SpinCo Assets and all of its right, title and interest
in and to the SpinCo Assets, and MPXI thereby purchased, accepted and/or assumed, as
applicable, from MPX the SpinCo Assets. Section 3.1 of the Conveyance Agreement

further provides:

On the terms and subject to the conditions of this [Conveyance
Agreement], [MPX] agrees, effective as of the Effective Time, to assume
and be responsible for and thereafter honour, perform, discharge and pay
as and when due, the SpinCo Liabilities.

53. These defendants deny the allegation at paragraph 46 of the statement of claim

that the Individual Defendants directed MPXI’s participation in the Arrangement.

MPXI Was Assigned the Obligations under the SPA

54. In connection with the Plan of Arrangement, MPXI was assigned (and agreed to

assume) all of the rights and obligations of MPX under the SPA.

55.  To the extent that they were not assigned as part of the Arrangement, which is not
admitted but expressly denied, the rights and obligations under the SPA were assigned to

MPXI by agreement.

56. The defendants deny that the assignment of MPX’s rights and obligations under
the SPA to MPXI required Ninth Square’s consent and plead that the assignment of
MPX’s rights and obligations to it was valid.

113652758
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57. The Individual Defendants specifically deny that they “understood that the
assignment of the SPA could not be effected without Ninth Square’s consent”, as alleged

at paragraph 27 of the statement of claim.

58.  Without limitation, section 8.9.3 of the SPA provided that, after the close of the
transactions contemplated that agreement, MPX could assign any or all of its rights under
the SPA to any person who purchased all or substantially all of the Spartan shares — and
made express reference to a purchase by way of plan of arrangement. It was an implied
term of the SPA that the assignment contemplated by section 8.9.3 of the SPA included
not just MPX’s “rights” under the SPA, but also its liabilities and obligations under the
SPA. Under the terms of the Arrangement, MPXI became the purchaser of all of the
issued and outstanding shares of Spartan and, therefore, the rights and obligations under

the SPA could be assigned to it without the need for Ninth Square’s consent.

59. To the extent that the assignment of MPX’s rights and obligations under the SPA
to MPXI was not valid, which is not admitted but expressly denied, the defendants are not

responsible for any loss of the plaintiff alleged in the statement of claim.
MPXI Is Prepared to Provide Securities upon the Achievement of the Milestones

60. To the extent that any of the Milestones have been achieved, which is not
admitted but expressly denied, MPXI is prepared to provide Ninth Square with iAnthus
and MPXI securities equivalent to the number of MPX Shares and MPX Warrants that
would otherwise have been issued under the SPA (subject to the Counterclaim,
described below) and converted in accordance with the terms of the Arrangement. In
particular, MPXI is prepared to provide Ninth Square with 0.1673 iAnthus shares and 0.1
MPXI shares for each MPX Share to which it would have otherwise been entitled. As an
alternative (and subject to the Counterclaim), MPXI has also been prepared to allow
Ninth Square to elect to receive MPXI securities (rather than iAnthus and MPXI
securities) equivalent to the MPX Shares and MPX Warrants that would otherwise have

been issued under the SPA.

61. MPXI denies that there was any fundamental alteration of the understandings in

the SPA or the consideration that was to be received by Ninth Square under it.

113652758



-12-

No Oppression related to the SPA or the Plan of Arrangement

62.

There is no basis to establish liability on the part of MPXI pursuant to section 248

of the OBCA or otherwise in relation to the SPA or the Arrangement. MPXI denies that

the plaintiff held any reasonable expectation that was violated or that it undertook any

conduct that was oppressive, unfairly prejudicial to or unfairly disregarded the plaintiff's

interests. Among other things:

113652758

(@)

(b)

(€)

(d)

(e)

The Arrangement itself was not oppressive, and the plaintiff held no
reasonable expectation at any relevant time that MPX wouldn't be
acquired by another company. MPX did not undertake any conduct that
was oppressive, unfairly prejudicial to or unfairly disregarded the plaintiff’s

interests;

The Arrangement did not fundamentally alter the understandings in the
SPA or the consideration that was to be received by Ninth Square under it,
as alleged at paragraph 38 of the statement of claim. To the extent that it
did so, which is not admitted, it was in a manner that was fair and

reasonable and undertaken pursuant to a Court-ordered process;

To the extent that the SPA or the Arrangement is held to be oppressive,
which is denied, MPXI did not act oppressively. It was only incorporated
after the SPA had been entered into. MPXI did not cause the
Arrangement to take place. MPXI did not participate in the negotiation of
the Arrangement or acquire any assets until February 2019. MPXI did not
participate in any “unfair conduct” as a party to the Arrangement, and there
is no basis upon which MPXI would be held responsible for any such
conduct;

Until the plaintiff acquired shares of MPXI in February 2019, it was not a
“‘complainant” or “proper person” (as contemplated by the OBCA) in
respect of a claim for oppression in relation to the conduct of MPXI, and
the plaintiff did not have a relevant interest as a “security holder, creditor,

director or officer of [MPXI]” that was disregarded,;

The plaintiff held no reasonable expectation that MPXI would do anything
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(f)
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other than what it was incorporated to do: undertake the steps
contemplated by the Arrangement; and

Nothing in MPXI’s acquisition of the “SpinCo Assets” or the “SpinCo
Liabilities” breached any obligation or violated any reasonable expectation,
or was oppressive, unfairly prejudicial to or unfairly disregarded the

plaintiff’s interests.

Similarly, there is no basis to find the Individual Defendants personally liable for

oppression. Among other things:

113652758

(@)

(b)

(©)

(d)

(e)

(f)

(¢);

The plaintiff is not a “complainant” or “proper person” in respect of a claim
for oppression, and the plaintiff did not have a relevant interest as a

“security holder, creditor, director or officer of [MPX]” that was disregarded;

The plaintiff did not hold any reasonable expectation in relation to MPX or
MPXI that was violated, and MPX and MPXI did not undertake any
conduct that was oppressive, unfairly prejudicial to or unfairly disregarded

the plaintiff's interests;

The Individual Defendants did not cause the SPA or the Arrangement to
be entered into and cannot be said to be implicated in any oppressive

conduct;

There is no basis upon which it would be “fit” or “fair” to rectify any
allegedly oppressive conduct by requiring the Individual Defendants to

compensate the plaintiff personally;

An order that the Individual Defendants personally compensate the plaintiff
would not vindicate the reasonable expectations of the plaintiff in its

capacity as a corporate stakeholder;

MPX and MPXI are not closely held companies controlled by the Individual
Defendants and the Individual Defendants did not increase their control of

those companies by their conduct;

The Individual Defendants did not misuse a corporate power, they were



64.
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(k)
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(m)
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not motivated by bad faith in relation to the plaintiff and they did not breach
a personal duty that they owed as directors of MPX or MPXI,

The Individual Defendants were not in a position to approve the SPA or the

Arrangement on their own;

The Plan of Arrangement was negotiated at the direction of the
independent Special Committee and approved by the Special Committee
with the benefit of financial and legal advice; the full, eight-person MPX

Board; and the securityholders;

The Individual Defendants were not on the Special Committee, and did not
influence the Special Committee or the MPX Board to make a decision. To
the extent that they were involved, the other Individual Defendants were
acting at the instructions of the independent Special Committee in

implementing the Plan of Arrangement;

The Individual Defendants did not act in their personal interest or in order
to obtain a personal benefit. They acted in the ordinary course of their
roles, in compliance with their fiduciary duties to MPX and MPXI and in the
best interests of MPX and MPXI ;

The Individual Defendants were not acting for some ulterior purpose (other
than to negotiate the acquisition of Spartan or consummate the
Arrangement as directed by the Special Committee and the MPX Board,

as applicable);

The Individual Defendants did not ask for, or orchestrate, any personal
benefits in connection with their Arrangement. Any perceived personal
benefits arising from the Arrangement came about without their direct
involvement and are not a sufficient basis to ascribe personal liability to the

Individual Defendants; and

The Individual Defendants did not conceal any personal benefits that they

received.

In the statement of claim, the plaintiff claims damages of $3 million. There is no
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basis for the plaintiff to claim a payment of cash from MPXI. The plaintiff never had a
reasonable expectation that it would be paid cash upon the occurrence of the various

Milestones under section 2.3 of the SPA.

65. If the plaintiff is entitled to any damages as a result of any act or omission of the
defendants, which is not admitted but expressly denied, the damages claimed are
excessive, speculative and/or remote and the plaintiff has failed to mitigate its loss and

take reasonable steps to avoid harm.

66. The defendants plead and rely upon Part XVII of the OBCA and in particular
sections 245 and 248.

67. To the extent that any of the Milestone payments are or become payable, which is
not admitted, the defendants plead the defence of legal, contractual and/or equitable set-
off of its claims for breach of representation and breach of the Restrictive Covenant,

described in defendants’ Counterclaim, below.

68. After giving effect to set-off, no amounts are payable to the plaintiff and no

securities are required to be issued to it.

69. These defendants request that Ninth Square’s claim as against them be

dismissed with costs.

COUNTERCLAIM

70.  These defendants claim the following:

(@) The amount of $1,000,000.00 in damages for breach of contract and as a
claim for indemnification, or such greater amount as may be established at
trial;

(b) An order prohibiting Ninth Square and its affiliates from breaching the

Restrictive Covenant (defined below);

(c) Pre- and post-judgment interest in accordance with the Courts of Justice
Act;
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(d) Their costs of this Counterclaim, plus all applicable taxes;
(e) Such further and other relief as this Honourable Court deems just.

71. The defendants repeat and rely upon the Fresh as Amended Statement of
Defence for purposes of this Counterclaim.

MedReleaf Debt

72. Under section 3.1.6 of the SPA, Ninth Square and Veteran Grown jointly and
severally represented and warranted that Spartan had no outstanding indebtedness,
except as disclosed in Schedule 3.1.6 thereto, and agreed to jointly and severally
indemnify and save the “Purchaser Indemnified Parties” harmless for and from any Loss

suffered as a result of a breach of such representation or warranty.

73. In or about May 2019, the defendants became aware that Ninth Square and
Veteran Grown had failed to disclose that Spartan had a debt of approximately $50,000,
plus HST, owing to MedReleaf Corporation at the time that the SPA was entered into.
MPXI and/or Spartan have suffered a “Loss” of that amount under the terms of the SPA

for which Ninth Square is obligated to indemnify them.

Breach of the Restrictive Covenant

74. Under section 4.1.6 of the SPA (the “Restrictive Covenant”), Ninth Square
agreed that, during the two-year period following October 2018, it would not, and would
cause its affiliates not to, directly or indirectly, own, control, manage, operate, conduct,
engage in, participate in, consult with, perform services for, lend money to, guarantee
the debts or obligations of, permit its name to be used by or in connection with, or
otherwise carry on, a business anywhere in Canada that competes with the business of
providing goods or services to veterans related to cannabis as conducted as of October
1, 2018 (the “Business”).

75. Emmanuel Paul directly or indirectly controls Ninth Square and signed the SPA on
its behalf. Mr. Paul is an affiliate of Ninth Square for purposes of the Restrictive

Covenant.
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76. Despite the Restrictive Covenant, Mr. Paul has been engaged in a business that
competes with the Business since October 1, 2018. Specifically, Mr. Paul has been
engaged in the business operated by the Ananda Clinics Inc., Our Clinic and/or Altius
Health (together, “Our Clinic”), which offer goods or services to veterans related to
cannabis. The full particulars of Mr. Paul’s role lie within the exclusive knowledge of Ninth

Square. However, Mr. Paul remains a director of Ananda Clinics Inc.

77. Under the terms of the SPA, if it or its affiliates breach the Restrictive Covenant,
Ninth Square is obligated to pay an amount equal to the gross revenue and other fees
generated by or attributable to the prohibited activity for the twelve month period ending
on the date on which such person first acted in violation of the Restrictive Covenant,
which amount may be set off against any amount owing or to become owing to Ninth
Square under the SPA and/or in reduction and cancellation of any MPX Shares and MPX

Warrants to which Ninth Square may be entitled under the SPA.

78.  Giving effect to the right of set off, no amounts are, or will be, owing to Ninth

Square as a result of the occurrence of the Milestones under the SPA.

79. Furthermore, or in the alternative, MPXI has the right under the SPA (in addition to
any other remedies) to obtain injunctive or other equitable relief to prevent any actual or

threatened breach of the Restrictive Covenant.

80. The defendants propose that this Counterclaim be tried together with the main
Action or immediately thereafter.

113652758
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August 2, 2021 STIKEMAN ELLIOTT LLP

TO:

Barristers & Solicitors

5300 Commerce Court West 199
Bay Street

Toronto, Canada M5L 1B9

Alexander D. Rose LSO#: 49415P
ARose@stikeman.com
Tel: (416) 869-5261

Isabelle Eckler LSO#: 68072L
|[Eckler@stikeman.com

Tel: (416) 869-6875

Fax: (416) 947-0866

Lawyers for the Defendants, MPX
International Corporation, W. Scott
Boyes, Jeremey Budd and
Michael Arnkvarn

PHILIP ANISMAN

Barrister & Solicitor
181 University Avenue, Suite 800
Toronto, Canada M5H 2X7

LSO#: 12234V
anismanphil@on.aibn.com
Tel: (416) 363-4200

Fax: (416) 363-6200

GARDINER ROBERTS LLP

Barristers and Solicitors
22 Adelaide Street West, Suite 3600
Toronto, ON M5H 4E3

Howard Wolch  LSO#: 23311H
hwolch@grllp.com Tel:

(416) 865-6669

Fax: (416) 865-6636

Lawyers for the Plaintiff



AND TO:  MCMILLAN LLP

Brookfield Place
181 Bay Street, Suite 4400
Toronto, ON M5J 2T3

Brad Hanna LSO#:35899V
brad.hanna@mcmillan.ca
Tel: (416) 865-7276

Calie Adamson LSO#: 61750W
calie.adamson@mcmillan.ca

Tel: (416) 865-7240

Fax: (416) 865-7048

Daniel Shouldice L S#:509634
daniel.shouldice@mcmillan.ca
Tel: (604) 691-6858

Fax: (604) 689-9111

Lawyers for the Defendants, iAnthus Capital Holdings Inc. and MPX
Bioceutical ULC
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Proceeding under the Business Corporations Act, RSO 1990, c. B16, s. 248
BETWEEN:

NINTH SQUARE CAPITAL CORPORATION
Plaintiff

-and -

IANTHUS CAPITAL HOLDINGS, INC., MPX BIOCEUTICAL ULC, and
MPX INTERNATIONAL CORPORATION,
W. SCOTT BOYES, JEREMY BUDD and MICHAEL ARNKVARN
Defendants

AMENDED STATEMENT OF DEFENCE AND CROSSCLAIM
OF IANTHUS CAPITAL HOLDINGS, INC. AND MPX BIOCEUTICAL ULC

1. The defendants iAnthus Capital Holdings, Inc. (“iAnthus”) and MPX Bioceutical
ULC (“New MPX?”), admit the allegations contained in paragraphs 2, 3, 5, 6, 7, 8 and
1317-of the Amended Consolidated Statement of Claim (the “Claim”).

2. iAnthus and New MPX have no knowledge of the allegations contained in

paragraph 11 of the Claim.

3. On September 6, 2019, iAnthus and New MPX delivered a Demand for Particulars
regarding various allegations included in the pre-consolidated Amended Statement of
Claim dated August 21, 2019. On September 10, 2019, Ninth Square Capital Corporation
(“Ninth Square”) delivered Responses to the Demand for Particulars (“Ninth Square’s

Response to Particulars”).

4. Except to the extent admitted herein, New MPX and iAnthus deny the allegations

contained throughout the remainder of the Claim and Ninth Square’s Response to
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Particulars, and further deny that Ninth Square suffered damages or is entitled to any relief,

as pleaded in paragraph 1 of the Claim or otherwise.
THE PARTIES AND OTHER ACTORS

5. The defendant, iAnthus, is a company incorporated pursuant to the laws of British
Columbia. iAnthus owns, operates, and partners with best-in-class regulated cannabis
operations across the United States. iAnthus is publicly traded on the Canadian Securities
Exchange (“CSE”).

6. The defendant, New MPX, is a company incorporated pursuant to the laws of
British Columbia. New MPX is the wholly-owned subsidiary of iAnthus. New MPX was
formed on February 5, 2019 by the Amalgamation (defined below) between MPX
Bioceutical Corporation (“Old MPX”) and 1183271 B.C. Unlimited Liability Company
(“118 Co.”). 118 Co. was a wholly owned subsidiary of iAnthus.

7. Old MPX was a company incorporated pursuant to the laws of Ontario. Prior to
the Amalgamation, it was also publicly traded on the CSE. Old MPX was a multinational
diversified cannabis company and had operations in Canada and the United States. Of
significance, Old MPX’s subsidiary operating as “Canveda” (subsequently renamed
Canveda Inc.) became a Health Canada licensed producer in or around June 12, 2017.
Canveda’s operations in Canada, and licence with Health Canada, are assets with bona

fide value.

8. The Defendant, MPX International Corporation (“MPX-1"), also referred to as
“SpinCo”, was incorporated in October of 2018 pursuant to the laws of Ontario. MPX-I
was formerly known as 2660528 Ontario Inc., but changed its name to MPX International
Corporation in November of 2018. MPX-I is a cannabis company, and is focussed on the
Canadian and global cannabis markets. Its common shares began trading on the CSE on
February 6, 2019. MPX-1 is not an affiliate of either iAnthus or New MPX. MPX-I on the
one hand, and iAnthus and New MPX on the other, are not under common control.



Electronically filed / Déposé par voie électronique : 25-Aug-2021 Court File No./N° du dossier du greffe: CV-19-00625101-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

9. The Defendant, W. Scott Bovyes (“Boyes™), was Old MPX’s President, CEO and
Chairman of the board of directors. Boyes is currently the President, CEO Chairman of
the board of directors of MPX-I.

10. The Defendant, Jeremy S. Budd (“Budd™), was Old MPX’s Vice President,

General Counsel and Corporate Secretary. Budd is currently the Executive Vice President,

General Counsel and a director of MPX-I.

11. The Defendant, Michael Arnkvarn (“Arnkvarn”), was Old MPX’s Executive Vice

President, Sales and Marketing. Arnkvarn is currently the Chief Operating Officer of
MPX-I.

12.  The plaintiff, Ninth Square, is a company incorporated pursuant to the laws of

Ontario.
OLD MPX ACQUIRES SPARTAN WELLNESS CORPORATION FROM NINTH SQUARE

13. Pursuant to a Share Purchase Agreement dated September 17, 2018 (the “SPA”),
Old MPX acquired all of the issued and outstanding shares of Spartan Wellness
Corporation (“Spartan”) from Ninth Square and Veteran Grown Corporation

(“Veteran”). This transaction (the “Spartan Acquisition”) closed on October 22, 2018.

14, Spartan is a Canadian organization that assists veterans with physical and
psychological conditions by attempting to reduce or eliminate opioid dependency through

redirection to medical cannabis.

15.  The SPA provided that the purchase price shall be up to $6 million, subject to
adjustment, and that it be satisfied by the issuance of common shares and warrants in Old
MPX over time. More specifically, the SPA provided that $375,000 of Old MPX shares
and $62,500 of Old MPX warrants be issued to Ninth Square on closing, and that
additional shares and warrants in Old MPX be issued contingent upon the achievement of
the four milestones specified in the SPA (the “Milestones”). Upon closing of the Spartan
Acquisition, and pursuant to the SPA, Old MPX issued 390,625 Old MPX shares and
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53,848 Old MPX warrants to Ninth Square. Accordingly, as of October 22, 2018, Ninth

Square was a both a shareholder and warrantholder of Old MPX.

16.  Aspayment of the purchase price under the SPA was to be in the form of securities,
Ninth Square had no reasonable expectation that it would be paid in cash. There is,

accordingly, no basis for Ninth Square to claim damages in the amount of $3 million.

17. iAnthus and New MPX deny that any of the Milestones have been reached. Each
of the four Milestones are defined in the SPA as requiring a certain volume of aggregate
sales attributable to Spartan. Spartan has not been issued a licence from Health Canada
and for that reason, it is not permitted to sell cannabis under the laws of Canada or
anywhere else. Accordingly, no cannabis sales are or can be attributable to Spartan for the

purposes of the Milestones.

18. Milestones 2 through 4 are also linked to the licensing of, and cannabis sales made
by Canveda. Canveda is currently authorized by Health Canada to sell a subset of cannabis
products (specifically plants and seeds in either dried or fresh form) to other licence
holders and provincial and territorial government agencies through wholesale
arrangements, and directly to Canadian patients for medical use. However, Canveda does
not have a licence to sell cannabis oil and is accordingly not “fully licensed” and may
never be fully licensed. Accordingly, no cannabis sales are or can be attributable to

Canveda for the purposes of the Milestones.

19. Since none of Milestones have been achieved, as a threshold matter, iAnthus and
New MPX deny that any payments are owing to Ninth Square under the SPA, as alleged

in the Claim or otherwise.

20. In the alternative, if Milestone 1 was achieved, which is not admitted but
specifically denied, none of the remaining Milestones have been achieved and there is no
assurance that they ever will be. Accordingly, there is no basis for Ninth Square to claim

any amounts in relation to same.



Electronically filed / Déposé par voie électronique : 25-Aug-2021 Court File No./N° du dossier du greffe: CV-19-00625101-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

THE ARRANGEMENT

21.  On October 18, 2018, Old MPX and iAnthus entered into an agreement (the
“Arrangement Agreement”) governing a transaction whereby iAnthus (through New
MPX) acquired all of the issued and outstanding shares of Old MPX (the

“Arrangement”).

22. The Arrangement proceeded by way of a plan of arrangement (the “Plan of
Arrangement”) under the British Columbia Business Corporations Act, SBC 2002, ¢ 57
(“BCBCA”), and was subject to court approval. The Supreme Court of British Columbia
(the “BC Court”) granted that approval by order dated January 18, 2019 (the “Approval
Order”).

23.  The Arrangement was completed on February 5, 2019. In accordance with the
Arrangement Agreement, Plan of Arrangement, and Approval Order, New MPX retained
control of all of Old MPX’s American operations, while the international operations

(including those in Canada) were spun out into the newly formed MPX-I.
MPX-I Purchases Spartan and Assumes Old MPX’s Liabilities

24.  As pleaded below, by operation of the Arrangement, MPX-I assumed the liability
to pay Ninth Square any consideration owing to it under the SPA (namely, the shares and
warrants contingent upon the Milestones under the SPA having been reached).

25. The Arrangement Agreement defined the term “SpinCo” to mean “2660528
Ontario Inc.”. 2260528 Ontario Inc. is the former corporate name of MPX-I, and thus all

references to “SpinCo” throughout the transaction documents are to MPX-I.
26. Pursuant to s. 4.8 of the Arrangement Agreement:

@) Old MPX agreed to sell to MPX-1, and MPX-I agreed to purchase, the
“SpinCo Assets”; and

(b) MPX-1 agreed to assume, and Old MPX agreed to cause MPX-I to assume,
all of the “SpinCo Liabilities”.
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27. Pursuant to s. 1.1 of the Arrangement Agreement:

@ “SpinCo Assets” means, among other things, “Spartan Wellness

Corporation”, and “all current assets related to” Spartan; and

(b) “SpinCo Liabilities” means “all of the liabilities of SpinCo, contingent or
otherwise, which pertain to, or arise in connection with the operation of,

the SpinCo Assets”.

28.  The sale and transfer of the Spinco Assets and Spinco Liabilities from Old MPX
to MPX-I (i.e. SpinCo) was effected by way of a Conveyance Agreement dated February
5, 2019 (the “Conveyance Agreement”).

29.  Under s. 2.1 of the Conveyance Agreement, Old MPX “hereby sells, conveys,
assigns and/or transfers” the SpinCo Assets to MPX-I, and all of [Old MPX’s] “right, title
and interest in and to the SpinCo Assets” and MPX-I (as SpinCo) “hereby purchases,
accepts and/or assumes” from Old MPX the SpinCo Assets. Spartan is expressly defined
as a SpinCo Asset. Accordingly, by purchasing the SpinCo Assets, MPX-I purchased,
accepted, and assumed the Spartan corporation, including all of its issued and outstanding

shares, and all assets related thereto.

30. Further, s. 3.1 of the Conveyance Agreement, titled Assumption of Assumed

Liabilities, provides:

On the terms and subject to the conditions of this Agreement,
SpinCo [MPX-I] agrees, effective as of the Effective Time, to
assume and be responsible for and thereafter honour, perform,
discharge and pay as and when due, the SpinCo Liabilities.

31. Old MPX’s obligation to satisfy the purchase price in the SPA by issuing shares
and warrants to Ninth Square is a “SpinCo Liability” because the payment obligation
pertains to and arises in connection with the operation of the SpinCo Assets (i.e., Spartan).
Therefore, MPX-I assumed Old MPX’s obligation to pay any amounts owing under the
SPA to Ninth Square pursuant to the Arrangement Agreement and Conveyance

Agreement.
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The Plan of Arrangement

32.  The Plan of Arrangement provided that 118 BC Co. and Old MPX would
amalgamate pursuant to the BCBCA, and continue under the BCBCA as New MPX (the

“Amalgamation”).

33.  This Amalgamation was to take place after the SpinCo Assets and SpinCo
Liabilities were transferred from Old MPX to MPX-I.

34. Section 2.4 of the Plan of Arrangement set out precise sequencing for the various
steps that must occur under the Arrangement. Upon the Plan of Arrangement becoming
effective on February 5, 2019:

the following shall occur and shall be deemed to occur, except to
the extent otherwise indicated, in the following order and without
any further act or formality:

[...]

(e) [Old] MPX shall assign and transfer to SpinCo [MPX-1] and
SpinCo [MPX-1] shall accept the SpinCo Assets, on the terms and
conditions set out in the SpinCo Conveyance Agreement and, as
consideration therefor SpinCo [MPX-I] shall assume the SpinCo
Liabilities [...]

[...]

(k) [118 BC Co] and [Old] MPX will amalgamate pursuant to the

BCBCA to continue as one unlimited liability company, [New

MPX].
35.  Section 2.4 of the Plan of Arrangement therefore provides that the SpinCo Assets
and SpinCo Liabilities (including MPX-I’s contingent liability for any shares and warrants
to be issued to Ninth Square under the Spartan Acquisition, as pleaded above) were
transferred to MPX-I before the Amalgamation. Accordingly, no obligations under the
Spartan Acquisition remained with Old MPX to be assumed by New MPX as part of the
Amalgamation.
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Shareholder and Court Approval of the Arrangement

36.  As acknowledged in paragraph 28 23 of the Claim, iAnthus and Old MPX issued
a press release announcing the Arrangement on October 18, 2019. Ninth Square
accordingly knew, or ought to have known, of the Arrangement prior to the closing of the

Spartan Acquisition.

37.  The details of the Arrangement, along with a copy of the Plan of Arrangement,
were provided to shareholders of Old MPX in a management information circular that was
filed with securities regulatory authorities on December 11, 2018.

38.  The Arrangement was also subject to shareholder and court approval. To this end,
a special meeting of Old MPX securityholders was held on January 15, 2019. As a
shareholder of Old MPX, Ninth Square was given notice of this meeting. It raised no
objections to the Arrangement.

39. Thereafter, the Supreme Court of British Columbia (“BC Court”) approved the
Acquisition as being fair and reasonable by Order dated January 18, 2019 (the
“Arrangement Order”). Appendix A to the Arrangement Order is the Plan of

Arrangement.

40. Ninth Square had access to the management information circular referred to above,
was aware of the terms of the Arrangement and received notice of the return of the
application in which Old MPX and iAnthus sought court approval of the Arrangement.
Ninth Square did not attend the court hearing, file submissions, or otherwise object to the

BC Court’s approval of the Arrangement.

41. In granting the Arrangement Order, as noted in the preamble, the BC Court
considered, among other things, “the fairness to the parties affected thereby of the terms
and conditions of the Arrangement of the transactions contemplated by the Arrangement”.
The Arrangement Order expressly provides that “the Arrangement as provided for in the
Plan of Arrangement, including the terms and conditions thereof and the issuances and
exchanges of securities contemplated therein, is procedurally and substantively fair and

reasonable to the MPX Securityholders”. That includes Ninth Square.
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42.  Consequently, Ninth Square was, or should have been, aware that following the
Arrangement, Old MPX shares would no longer be publicly traded and the purchase price

would no longer be satisfied by the issuance of Old MPX shares and warrants.

43. Having failed or chosen not to avail itself of any of the avenues available to object
to the fairness of the Arrangement, Ninth Square has waived its rights to do so. It is now

estopped from doing so.
The Arrangement Assigned Old MPX’s Obligations under the SPA to MPX-|

44.  The practical effect of the Arrangement outlined above and as provided for under
the Plan of Arrangement is the assignment of Old MPX’s rights and obligations under the
SPA to MPX-I. This is so regardless of the assignment provisions of the SPA set out in
paragraphs 8.9 of the SPA.

45. Section 6.2 of the Plan of Arrangement, titled Paramountcy, provides that:

@) the Plan of Arrangement ‘““shall take precedence and priority over any and
all rights related to” Old MPX shares and warrants “issued and outstanding

prior to the Effective Time”;

(b) “the rights and obligations of the holders of” Old MPX shares and warrants

“shall be solely as provided for in this Plan of Arrangement”; and

(© “all actions, causes of action, claims or proceedings (actual or contingent,
and whether or not previously asserted) based on or in any way relating to”
Old MPX shares and warrants shall be deemed to have been settled,
compromised, released, and determined without any liability except as set
forth herein”.

46. Further, under s. 2.3 of the Plan of Arrangement, the Arrangement is binding on
Old MPX shareholders and warrantholders. Ninth Square is therefore bound by the terms
of the Plan of Arrangement — including the express assignment and transfer to SpinCo
[MPX-1] of the SpinCo Assets (Spartan) and assumption by SpinCo [MPX-I] of the
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SpinCo Liabilities (including the obligation to pay Ninth Square for Spartan).

47. Further, or in the alternative, iAnthus and New MPX deny that Ninth’s Square’s
consent to the assignment of rights to MPX-I under the SPA was required. Section 8.9.3
of the SPA provided that, after the Spartan Acquisition closed, Old MPX may assign any
or all of its rights under the SPA to any person who purchases the Spartan shares. Under
the Arrangement, MPX-I became the purchaser of all of the issued and outstanding shares
of Spartan, and thus the requirements for an assignment under s. 8.9.3 of the SPA were

met, without the need for Ninth Square’s approval.

48. It was an implied term of the SPA that the assignment contemplated by s. 8.9.3 of
the SPA included not just Old MPX’s “rights” under the SPA, but its liabilities and
obligations under the SPA as well. Any other interpretation of s. 8.9.3 of the SPA would

result in a commercial absurdity.

49, iAnthus and New MPX acknowledge that, on January 24, 2019, Sld-MPX>sViee
President-and-General-Counsel,Jeremy Budd ¢-Budd™); sent Ninth Square a proposal
indicating that, going forward, the purchase price for the Spartan shares under the SPA
would be satisfied by the issuance of shares and warrants in MPX-I, as pleaded in

paragraph 30 25-of the Claim.

50.  As pleaded in paragraph 31 26 of the Claim, iAnthus and New MPX further
acknowledge that on January 31, 2019 Budd sent Ninth Square an assignment agreement
and form of consent to assign the SPA to MPX-I. Budd did so under cover of an email
indicating that, among other things, pursuant to the Plan of Arrangement the obligation to
pay for the Spartan shares under the SPA will remain with iAnthus and if the proposed
assignment agreement is not executed, Ninth Square will be entitled to receive shares and
warrants in iAnthus upon the Milestones being achieved. iAnthus and New MPX deny,

however, that this was the effect of the Plan of Arrangement.

51. In fact, and as pleaded more particularly below, MPX-I has at all times since

acknowledged that it, and not iAnthus or New MPX, is obliged to issue its shares and
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warrants to Ninth Square as payment of the purchase price under the SPA. Notably, Budd

became General Counsel to MPX-I immediately following the Arrangement.

The Debentures Issued by a Subsidiary of Old MPX

52.  As pleaded in paragraph 35 30 of the Claim, holders of debentures (and warrants)
issued by a subsidiary of Old MPX entered into an extraordinary resolution to amend the
base indenture governing such debentures immediately prior to the execution of the
Arrangement Agreement. Specifically, the base indenture required Old MPX to “use
reasonable commercial efforts to maintain the listing of its common shares on the CSE,
and to maintain its status as a ‘reporting issuer’ not in default of the requirements of the

Applicable Securities Legislation”.

53. In order to facilitate the closing of iAnthus’ acquisition of Old MPX under the
Arrangement Agreement, the requisite number of debenture holders agreed to amend the
base indenture to permit iAnthus to assume the obligations provided it use reasonable
commercial efforts to maintain the listing of its common shares on the CSE, and to
maintain its status as a “reporting issuer” not in default of the requirements of applicable
Canadian securities legislation. The debenture (and warrant) holders were entitled to
shares of iAnthus because that is the agreement the debenture (and warrant) holders

bargained for.

54, By contrast, however, the SPA does not contain such a provision. Contrary to
paragraph 35 38 of the Claim, the difference in treatment of the Old MPX debenture (and
warrant) holders and Ninth Square resulted from Ninth Square failing to secure such a
provision in the SPA.

MPX-I Has Acknowledged its Responsibility to Ninth Square

55.  Consistent with the above, MPX-1 has publically recognized and acknowledged its
obligation to issue its shares and warrants to Ninth Square as payment of the purchase
price upon the achievement of the Milestones referred to in the SPA. In Note 4 to its
Interim Condensed Consolidated Financial Statements ending March 31, 2019 (the

“March Financial Statements”), MPX-I reported on its “acquisition of 100% of the
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outstanding shares in the capital of Spartan Wellness Corporation by paying a total
purchase price of up to $6,000,000” and summarized the allocation of the purchase price

to the identifiable assets and liabilities of the Spartan Acquisition.

56. Note 14 to MPX-I’s March Financial Statements, addressing contingent
consideration, provides: “As part of the agreement to acquire all of the outstanding shares
of Spartan Wellness Corporation as outlined in Note 4, the Corporation has committed to
providing the sellers with common shares and warrants based on the achievement of
agreed sales milestones” (emphasis added). MPX-1 expressly acknowledged that it

“expects these milestones to be achieved,” and estimated the liability at $3,986,286.

57. In addition to the above, on July 29, 2019, MPX-I entered into a Substituted
Consideration Agreement with Veteran (the other vendor of Spartan shares under the
SPA), pursuant to which MPX-1 agreed to issue MPX-I shares and warrants to Veteran as
payment of the purchase price owed to it upon achievement of the Milestones. According
to MPX-I, Milestone 1 was achieved in the third quarter of 2019, which is not admitted
but denied. Nevertheless, based on its belief that Milestone 1 was achieved, MPX-I
consequently issued 439,453 MPX-I shares (at a deemed value of $0.64 per MPX-1 share)
and 64,935 MPX-I warrants (exercisable at $0.77 per MPX-1 share for a term of three
years) to Veteran under the Substituted Consideration Agreement.

58.  Accordingly, and as evidenced by MPX-I’s issuance of shares and warrants to
Veteran, iAnthus and New MPX plead that all of Old MPX’s rights - and by necessary
implication, all obligations - under the SPA have been assigned to MPX-I following MPX-
I’s acquisition of all of the shares of Spartan. Further, iAnthus and New MPX plead that
pursuant to the Arrangement, MPX-I is liable for any consideration payable to Ninth

Square upon the achievement of the Milestones.

59. In the alternative, if this Court finds that New MPX has assumed Old MPX’s
obligations under the SPA, iAnthus and New MPX plead that Ninth Square is entitled to

New MPX shares and warrants only upon the achievement of the Milestones.
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NO BREACHES OF THE SPA OR THE DUTY OF GOOD FAITH

60. iAnthus and New MPX did not breach the SPA or the duty of good faith, as alleged
in the Claim or otherwise. All actions of iAnthus and New MPX have been to effect good
corporate governance and protect the best interests of iAnthus, New MPX, and their

stakeholders.

61.  Contrary to paragraph 38 33 of the Claim, the Arrangement did not fundamentally
alter the understandings in the SPA or the consideration that Ninth Square was to receive.
1Anthus and New MPX deny that Ninth Square would not have signed the SPA had it been

aware of the terms of the Arrangement.

62.  Contrary to paragraph 39 34 of the Claim, Old MPX was not obliged and was
under no duty to disclose its negotiations concerning the Arrangement to Ninth Square
before the SPA was executed, and it was unreasonable for Ninth Square to assume, when
negotiating the SPA, that Old MPX would not be subsequently acquired.

63.  Contrary to paragraph 22 17 of the Claim and paragraph 1 of Ninth Square’s
Response to Particulars, neither s. 8.9 nor any other provision of the SPA indicate that no
acquisition or merger involving Old MPX was underway. The representations and
warranties Old MPX gave to Ninth Square are expressly set out in s. 3.3 of the SPA.
Section 3.3 of the SPA does not contain any representation or warranty that Old MPX was
not engaged in merger or acquisition discussions, that Old MPX would remain publically
listed, or that Ninth Square would receive shares or warrants in a publically traded
company as payment of the purchase price under the SPA in the event that Old MPX was
acquired by or merged with another company.

64.  Share purchase agreements frequently require the purchaser to provide covenants
to the vendor with respect to post-closing business operations and corporate structure.
Such covenants can be important to a vendor where some or all of the purchase price is
paid for in shares (or other securities) of the purchaser. If a vendor wants to ensure that a
purchaser’s shares remained listed, it could include the following covenant in the share

purchase agreement:
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For a period of 24 months from closing, the [purchaser], or any successor
thereto, will: (i) use reasonable commercial efforts to maintain the listing
of its common shares on the Canadian Securities Exchange, or such other
stock exchange in Canada and (ii) maintain its status as a “reporting issuer”
not in default of the requirements of applicable securities legislation in

Canada.

65. Ultimately, post-closing covenants are negotiating points between vendors and
purchasers. Ninth Square and its principals are sophisticated investors and were
represented by legal counsel. If Ninth Square wanted to ensure that Old MPX’s shares
remained listed on the CSE (or other stock exchange), Ninth Square could have, and
should have, included a covenant requiring same. The SPA did not include any covenant
requiring Old MPX to remain listed on the CSE (or any other stock exchange) post-
closing. Accordingly, even if Ninth Square was entitled to payments contemplated in the
Milestones, which is not admitted but denied, there is no requirement under the SPA for

Old MPX to provide securities that trade on the CSE (or other stock exchange).

66. Moreover, and as pleaded above, s. 8.9.3 of the SPA permitted Old MPX to assign
its rights under the SPA to a purchaser of all or substantially all of the shares of Old MPX
(“whether pursuant to a take-over bid, statutory arrangement, or otherwise” (emphasis
added)). Accordingly, and contrary to Ninth Square’s allegations, the parties to the SPA
expressly contemplated a potential acquisition of Old MPX, including one proceeding by

way of a plan of arrangement.

67. It is not open to Ninth Square to endeavour, as it does by issuing its Claim, to
renegotiate the terms of the SPA.

IANTHUS AND NEW MPX DID NOT ENGAGE IN OPPRESSIVE OR UNFAIRLY PREJUDICIAL
CONDUCT

Jurisdiction — The OBCA Does Not Apply to iAnthus and New MPX

68. Both iAnthus and New MPX are incorporated pursuant to the BCBCA. As
BCBCA corporations, iAnthus and New MPX are not “corporations” within the meaning

of the Ontario Business Corporations Act, RSO 1990 ¢ B 16 (“OBCA”). Moreover,
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neither iAnthus nor New MPX are affiliates, as defined in the OBCA, of MPX-I, which is
an OBCA corporation. Consequently, neither iAnthus nor New MPX are subject to the

oppression remedy in s. 248 of the OBCA.

69.  Ninth Square’s oppression claims against iAnthus and New MPX are outside the
jurisdiction of the Ontario Superior Court of Justice. This Court has no jurisdiction to
adjudicate this aspect of the Claim, which is within the exclusive jurisdiction of the BC

Court.
No Oppressive or Unfairly Prejudicial Conduct

70. Further, or in the alternative, contrary to the allegations made in the Claim and
Ninth Square’s Response to Particulars, iAnthus and New MPX did not engage in a course
of conduct which was oppressive or unfairly prejudicial to, or which unfairly disregarded
the interests of Ninth Square, as alleged in the Claim or otherwise.

71. The consequences of the Arrangement were well within Ninth Square’s reasonable
expectations. As pleaded above, the Arrangement received court and shareholder
approval. Ninth Square was given notice of the special meeting of Old MPX shareholders
on January 15, 2019 and of the application to approve the Arrangement Order on January
18, 2019. Ninth Square’s failure to avail itself of any of the opportunities available to

object to the Arrangement does not make the Arrangement oppressive.

72.  Contrary to the allegations in paragraphs 37 32 and 38 33 of the Claim, and as
pleaded above, the SPA does not contain a covenant requiring Old MPX to continue to

maintain a public listing of the consideration shares.

73. Ninth Square and its principals are sophisticated investors. If Ninth Square wanted
to ensure that a future transaction involving Old MPX would not affect the value of the
consideration it was to receive under the SPA, it could and should have bargained with
Old MPX to include such contractual protections in the SPA. Its failure to do so does not

render iAnthus and New MPX’s conduct unfair or oppressive.
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74, Further, or in the alternative, Ninth Square does not have standing to seek an
oppression remedy against iAnthus and New MPX, and is not a “complainant” or “proper

person” as those terms are contemplated by the OBCA.

75.  Accordingly, for the reasons pleaded above, Ninth Square is not entitled to any
relief as against iAnthus and New MPX pursuant to section 258 of the OBCA, or

otherwise.

NINTH SQUARE SUFFERED NO DAMAGES AND IS NOT ENTITLED TO ANY RELIEF

76. iAnthus and New MPX deny that Ninth Square has suffered any damages or losses,

as alleged in the Claim or otherwise, and puts Ninth Square to the strict proof thereof.

77. Further, or in the alternative, if Ninth Square has suffered any harm or loss, which
IAnthus and New MPX deny, such harm or loss was not in any way caused by iAnthus

and New MPX, as alleged in the Claim or otherwise.

78. Further, or in the alternative, any harm or loss suffered by Ninth Square, which is
not admitted but denied, was caused or contributed to solely by the actions of MPX-I,
Boyes, Budd and/or Arnkvarn and not by iAnthus or New MPX.

79. In the further alternative, if Ninth Square suffered damages, which iAnthus and
New MPX deny, the damages claimed are exaggerated, excessive, remote and not
recoverable at law. Further, or in the alternative, the damages claimed by Ninth Square

results from its failure to mitigate same.

80. In the further alternative, if Ninth Square is entitled to damages from iAnthus and
or New MPX, which is denied, iAnthus and New MPX claim the right to set off against
any such damages the full amount of damages they have suffered as a result of Ninth
Square’s breaches of the SPA. More specifically, s. 4.1.6 of the SPA provides that, for
two years following the closing of the Spartan Acquisition, Ninth Square shall not, and
shall cause its affiliates (defined in the SPA to include any person or individual who
directly or indirectly controls Ninth Square) not to, directly or indirectly, own, control,

manage, operate, conduct, engage in, participate in, consult with, perform services for,
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lend money to, guarantee the debts or obligations of, permit such Vendor’s name to be
used by or in connection with, or otherwise carry on, a business anywhere in the Territory
(defined in the SPA as Canada) that competes with the Business (defined in the SPA to
mean the business of providing goods or services to Veterans related to cannabis) as

conducted as of the Closing Date.

81. Emmanuel Paul, who directly or indirectly controls Ninth Square, participates in
one or more businesses (including Ananda Clinics Inc., Our Clinic and Altius Health) that
compete with Veteran in violation of s. 4.1.6 of the SPA. In particular, Our Clinic offers
a program designed for Canadian Forces veterans that assists with applications for
cannabis therapy. iAnthus and New MPX are, as a result, entitled to set off the monetary
remedies provided for in s. 4.1.6.5 of the SPA as against any damages to which Ninth

Square may be found entitled.

82. For the foregoing reasons, iAnthus and New MPX submit that the Claim should

be dismissed against them, with costs on a substantial indemnity basis.
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CROSSCLAIM

83.  The defendants, iAnthus and New MPX, claim against the defendants, MPX-I,
Boyes, Budd and Arnkvarn:

@ contribution and indemnity in respect of any amounts for which iAnthus

and New MPX may be adjudged liable in the main action;

(b) further, or in the alternative, an order requiring MPX-I to issue shares and
warrants to Ninth Square upon achievement of the Milestones referred to
in the SPA;

(©) pre-judgment and post-judgment interest on the above pursuant to the
provisions of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended;

(d) their costs of this action and crossclaim on a substantial indemnity basis;
and

(e) such further and other relief as this Honourable Court may deem just.

84. IAnthus and New MPX repeat and rely upon the allegations contained in their

Amended Statement of Defence herein.

85.  To the extent that Ninth Square suffered any losses as alleged in the Claim, such
losses were wholly caused by, or materially contributed to, or exacerbated by, the actions
and/or omissions of MPX-1, Boyes, Budd and/or Arnkvarn, the particulars of which are,

to the extent not pleaded above, known to MPX-1, Boyes, Budd and/or Arnkvarn.
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86. iAnthus and New MPX propose that this crossclaim be tried by a Judge sitting in

the Commercial List in the City of Toronto, at the same time as the main action in this

proceeding.
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INTRODUCTION

1. KSV Restructuring Inc. is the court-appointed monitor (the “Monitor”) of MPX
International Corporation (“MPXI1”), BioCannabis Products Ltd., Canveda Inc., The CinG-
X Corporation, Spartan Wellness Corporation, MPXI Alberta Corporation, MCLN Inc.,
and Salus BioPharma Corporation (collectively, the “Applicants” and each an
“Applicant”) in the Applicants’ Companies’ Creditors Arrangement Act, R.S.C. 1985, c.
C-36, as amended (the “CCAA”) proceeding (the “CCAA Proceeding”).

2. The Monitor files this statement of law to assist the Ontario Superior Court of Justice
(Commercial List) (the “Court”) with a determination in regards to the motion brought by

Ninth Square Capital Corporation (“Ninth Square”), returnable September 29, 2022.

3. Except where necessary, background facts are as otherwise set out in the Second Report of
the Monitor dated September 20, 2022 (the “Second Report”). Terms undefined herein

are as used within the Second Report.
4, In summary:

@) in a 2019 arrangement (the “Arrangement”) under the British Columbia Business

Corporations Act (the “BCBCA”),! the following transactions occurred:

() MPX Bioceutical Corporation (“MPX”) spun out its non-US assets into
MPXI, an Ontario Business Corporations Act (the “OBCA”)? corporation;
and

(i) MPX, with its remaining US assets, amalgamated with 1183271 B.C.
Unlimited Liability Corporation to form MPX Bioceutical ULC (“MPX
ULC”);

(b) Ninth Square brought its lawsuit (the “Ninth Square Litigation”) against, among
others, MPXI, MPX ULC and the following individuals:

1 Business Corporations Act, S.B.C. 2002, c¢.57.
2 Business Corporations Act, R.S.0. 1990, c.B.16.



https://canlii.ca/t/55h63
https://canlii.ca/t/55dwm

Q) Scott Boyes, a former director and officer of MPX and a current director of
MPXI and two other Applicants;

(i) Jeremy Budd, a former officer of MPX and a current director and/or officer
of MPXI and two other Applicants; and

(iii) Michael Arnkvarn, a former officer of MPX and a current director and/or

officer of MPXI and two other Applicants,
(collectively, the “Individual Defendants”);

(c) the Ninth Square seeks, among other things, damages in the amount of $3,000,000
for prejudice suffered by Ninth Square resulting from oppressive conduct in

connection with the Arrangement;
d) MPXI is now an Applicant in the CCAA Proceeding; and

(e) Ninth Square’s present motion seeks a declaration from the Court that the stay in
the CCAA Proceeding does not apply to the Individual Defendants in their capacity
as directors and/or officers of MPX/MPX ULC, such that the Ninth Square
Litigation should proceed against the Individual Defendants despite the ongoing
CCAA Proceeding.

LEGAL ISSUES

5. This Statement of Law seeks to present the Court with a preliminary summary of relevant

statutory and jurisprudential considerations of the following legal issues:

@) the nature of the relationships between the corporate entities MPX, MPXI and MPX
ULC and, in particular:

(i)  the legal relationship between a predecessor amalgamating corporation
(MPX) and the new amalgamated corporation (MPX ULC);

(i) the legal relationship between a parent corporation (MPX) and the *spun-
out’ subsidiary corporation (MPXI); and



7.

(b) the principals of interpretation applicable to interpreting an order made under the
CCAA and, in particular, in interpreting stay provisions in favour of directors and

officers.
THE STAY OF PROCEEDINGS

The amended and restated initial order in the CCAA Proceeding, dated July 25, 2022 (the
“Amended & Restated Initial Order”), imposes a stay of any proceedings against the
Monitor, the applicants in the CCAA Proceeding (the “Applicants”) and certain of the
Applicant’s international affiliates (together with the Applicants, the “MPXI Entities”),
and each of their respective employees and representatives acting in such capacities, or
affecting the Business or the Property, as such terms are defined in the Amended &
Restated Initial Order:

14, THIS COURT ORDERS that until and including October 21,
2022, or such later date as this Court may order (the “Stay Period”), no
proceeding or enforcement process in any court or tribunal (each, a
“Proceeding”) shall be commenced or continued against or in respect of
any MPXI Entity or the Monitor or their respective employees and
representatives acting in such capacities, or affecting the Business or the
Property, except with the written consent of the MPXI Entities and the
Monitor, or with leave of this Court, and any and all Proceedings currently
under way against or in respect of any MPXI Entity or affecting the
Business or the Property, are hereby stayed and suspended pending further
Order of this Court.

The Amended & Restated Initial Order also imposes a stay of all proceedings against the
officers and directors of the MPXI Entities:

19. THIS COURT ORDERS that during the Stay Period, and except
as permitted by subsection 11.03(2) of the CCAA, no Proceeding may be
commenced or continued against any of the former, current or future
directors or officers (or similar person) of any MPXI Entities with respect
to any claim against the directors or officers that arose before the date hereof
and that relates to any obligations of any MPXI Entity whereby the directors
or officers are alleged under any law to be liable in their capacity as directors
or officers for the payment or performance of such obligations, until a
compromise or arrangement in respect of the Applicants, if one is filed, is
sanctioned by this Court or is refused by the creditors of the Applicants or
this Court.



(i)

10.

The above stay provisions in paragraphs 14 and 19 of the Amended & Restated Initial
Order, and the stays of proceedings they impose are referred to herein, collectively, as the

“Stay Language” and the “Stay”, respectively.

The Stay Language prevents the commencement or continuation of any litigation against
any MPXI Entity, including MPXI, or its officers and directors until October 21, 2022.
However, as MPX ULC is not an MPXI Entity, the question before this court is whether
the Stay Language applies to the Individual Defendants in their capacity as directors or

officers of MPX ULC or of its predecessor by amalgamation, MPX.
THE NATURE OF CORPORATE RELATIONSHIPS
What is the legal relationship between MPX and MPX ULC?

Under the BCBCA, an amalgamated company remains subject to and continues to be liable

for the obligations of its predecessors by amalgamation:

279  Amalgamating corporations are amalgamated and continue as an
amalgamated company under this Division . . .

282(1) At the time that amalgamating corporations are amalgamated as an
amalgamated company under this Division,

(9) the property, rights and interests of each amalgamating corporation
continue to be the property, rights and interests of the amalgamated
company,

(h) the amalgamated company continues to be liable for the obligations
of each amalgamating corporation,

Q) an existing cause of action, claim or liability to prosecution is
unaffected,

() a legal proceeding being prosecuted or pending by or against an
amalgamating corporation may be prosecuted, or its prosecution
may be continued, as the case may be, by or against the
amalgamated company, and



(k) a conviction against, or a ruling, order or judgment in favour of or
against, an amalgamating corporation may be enforced by or against
the amalgamated company.

11. In Rolin Resources Inc. v. CB Supplies Ltd.,2 the Supreme Court of British Columbia (the
“BCSC”) described the effect of sections 79 and 82 of the BCBCA.:

63 .. . Pursuant to s. 282(g)-(i) of the Business Corporations Act,
S.B.C. 2002, c. 57 (the “BCA”), the property, rights and interests of the
amalgamating companies continue to be the property, rights and interests of
the amalgamated company, the amalgamated company continues to be
liable for the obligations of the amalgamating companies, and any existing
cause of action, claim or liability to prosecution is unaffected by the
amalgamation.

153 .. .the BCA does not provide that upon amalgamation, the company
is dissolved or ceases to exist; rather, s. 279 refers to the amalgamating
company as “continuing”. This is consistent with the statutory provisions as
to the effect of the amalgamation in s. 282 of the BCA which expressly
provide that the amalgamating company’s rights, interests and obligations
continue in the amalgamated company.

12. The effect of sections 179 and 182 of the BCBCA, as described in Rolin Resources, is that
MPX was continued in MPX ULC, and MPX ULC continued to be liable for the
obligations of MPX.

(i)  What is the legal relationship between MPX ULC and MPXI?

13. A ‘spin-off’ is a transaction where a parent company incorporates a new subsidiary and
transfers to that subsidiary certain of the parents’ assets, usually those used in a distinct
business division. The parent company then dividends shares of that subsidiary to the

shareholders of the parent company.

14.  Although the BCBCA contains no specific reference to, or definition of, a spin-off

transaction, certain features of the spinoff of MPXI from MPX were authorized by the

3 Rolin Resources Inc. v. CB Supplies Ltd., 2018 BCSC 2018. [Rolin Resources]
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arrangement provisions of section 288 of the Act:

288(1) Despite any other provision of this Act, a company may propose an
arrangement with shareholders, creditors or other persons and may, in that
arrangement, make any proposal it considers appropriate, including a
proposal for one or more of the following:

(d) a division of the business carried on by the company;

(e atransfer of all or any part of the money, securities or other property,
rights and interests of the company to another corporation in
exchange for money, securities or other property, rights and interests
of the other corporation;

()] a transfer of all or any part of the liabilities of the company to
another corporation;

(0) an exchange of securities of the company held by security holders
for money, securities or other property, rights and interests of the
company or for money, securities or other property, rights and
interests of another corporation;

15.  On its face, the BCBCA does not provide for the corporate continuation of a parent in its
spun-off subsidiary, in the manner in which it provides for the continuation of
amalgamating corporations in the resulting amalgamated company. A parent corporation
and its spun-off subsidiary thus each have the “capacity and the rights, powers and
privileges of an individual of full capacity” under section 30 of the BCBCA, and thus

separate legal personalities.*

16.  The OBCA, being MPXI’s governing statute, is consistent with the BCBCA on the point.
Under section 15 of the OBCA, each corporation has the “capacity and the rights, powers
and privileges of a natural person.® The effect of section 15, and the exceptions thereto,
are explained by the Ontario Court of Appeal in O'Reilly v. ClearMRI Solutions Ltd.:

43 A corporation is a distinct legal entity with the powers and privileges

4 BCBCA, supra note 1, at s. 30; Re Walter Energy Canada Holdings, Inc., 2017 BCSC 709, at para 131.
> OBCA, supra note 2, at s. 15.
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of a natural person: OBCA, s. 15. These powers and privileges include
owning assets in its own right, carrying on its own business, and being
responsible only for obligations it has itself incurred.

44 The fact that one corporation owns the shares of or is affiliated with
another does not mean they have common responsibility for their debts, nor
common ownership of their businesses or assets. A corporation’s business
and assets are not, in law, the business or assets of its parent corporation:
Yaiguaje v. Chevron Corporation, 2018 ONCA 472, 141 O.R. (3d) 1 at
paras. 57-58, leave to appeal refused, [2018] S.C.C.A. No. 255; BCE Inc. v.
1976 Debentureholders, 2008 SCC 69, [2008] 3 S.C.R. 560 at para. 34.
Similarly, a parent (shareholder) corporation is not liable, as such, for the
debts and obligations of a subsidiary: OBCA, s. 9

45  The fact that corporations are related and coordinate their activities
does not, in and of itself, change this paradigm. Ontario law rejects a “group
enterprise theory” under which related corporations that operate closely
would, by that very fact, be considered to jointly own their businesses or be
liable for each other’s obligations. Although the group might, from the
standpoint of economics, appear as a unit or single enterprise, the legal
reality of distinct corporations governs: Meditrust Healthcare Inc. v.
Shoppers Drug Mart (2002), 2002 CanLIl 41710 (ON CA), 61 O.R. (3d)
786 (C.A.) at paras. 29-31; Yaiguaje, at paras. 76-77.

46 Corporate separateness has exceptions — the court may pierce the
corporate veil and hold a parent corporation liable for obligations nominally
incurred by a subsidiary corporation that is a mere facade:

...in order to ignore the corporate separateness principle, the court
must be satisfied that: (i) there is complete control of the subsidiary,
such that the subsidiary is the “mere puppet” of the parent
corporation; and (ii) the subsidiary was incorporated for a fraudulent
or improper purpose or used by the parent as a shell for improper
activity: Yaiguaje, at para. 66. [Citations omitted].

47  As the test for piercing the corporate veil makes clear, control by one
corporation over another, on its own, does not make the controlling
corporation liable for the obligations of the controlled corporation; a
fraudulent or improper purpose must also be present.®

17. Ninth Square is not, on the present motion, arguing for an exception to corporate
separateness in the case of MPX ULC and MPXI as that would trigger application of the
very Stay which Ninth Square wishes to avoid. On the other side, the Monitor would not

& O'Reilly v. ClearMRI Solutions Ltd., 2021 ONCA 385, at paras 43 to 47.
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18.

19.

20.

expect MPXI or the Individual Defendants to argue that MPXI was spun-off for a
fraudulent of improper purpose. Thus, if no exception to corporate separateness applies,
MPX ULC and MPXI must have separate legal personalities. The reference to the “MPXI
Entities” in the Stay Language would therefore not cover MPX ULC.

Even as a separate legal person, MPXI could have assumed certain obligations of its parent.
The Arrangement is appended to and approved by an order made on January 18, 2019 by
the Honourable Justice Myers of the BCSC, a copy of which is appended to the Second
Report at Appendix “E”. The Arrangement provides, at subsection 2.4(e):

MPX shall assign and transfer to SpinCo and SpinCo shall accept the
SpinCo Assets, on the terms and conditions set out in the SpinCo
Conveyance Agreement and as consideration therefor SpinCo shall assume
the SpinCo Liabilities and issue to MPX 100 fully-paid and non-assessable
SpinCo Shares and MPX and SpinCo shall file an election under section 85
of the Tax Act as specified in the Arrangement Agreement.

where “Spinco” is the name given to MPXI in the Arrangement.

The Spinco Liabilities which MPXI was to assume are defined the Arrangement as “all of
the liabilities of SpinCo, contingent or otherwise, which pertain to or arise in connection
with the operation of the SpinCo Assets”. There is no explicit concept of excluded

liabilities as would often appear in a CCAA asset purchase agreement.

The transfer of the non-US business and assets from MPX to MPXI was effected by a
Conveyance Agreement dated February 5, 2019 (the “Conveyance Agreement”). At
Section 3.1, the Conveyance Agreement states that MPXI agrees “to assume and be
responsible for and thereafter honour, perform, discharge an pay as and when due, the
SpinCo Liabilities”. The assumption of the SpinCo Liabilities is also included, at section
2.1, as part of the consideration to be paid by MPXI. The term “SpinCo Liabilities” is not
defined in the Conveyance Agreement, except, at section 1.1, by general reference to the
Arrangement Agreement dated as of October 18, 2018 between, among others, MPXI and
MXP ULC’s predecessors (the “Arrangement Agreement”). The definition in the
Arrangement Agreement is the same as in the Arrangement: “all of the liabilities of SpinCo,
contingent or otherwise, which pertain to or arise in connection with the operation of the



21.

22.

23.
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SpinCo Assets”.

As in the Arrangement, there is there is no explicit concept of excluded liabilities in either

the Conveyance Agreement or the Arrangement Agreement.
INTERPRETATION OF CCAA ORDERS

In Re Afton Food Group Ltd.,” this Honourable Court held that, when interpreting an order
made pursuant to the CCAA, the Court should look first to the plain meaning of the Order,
and only adopt a liberal interpretation and consider the purpose of the CCAA if there is

ambiguity or a gap or omission:

In applying these principles to the issues before me, I conclude that it is only
if a provision of the CCAA Order is ambiguous or there is a gap or omission,
that the Court should adopt a liberal interpretation and consider the purpose
of the CCAA, attempt to balance the interests of the parties and consider
what would be a commercially reasonable interpretation of the order. In the
first instance, | should assume that the parties carefully drafted the terms of
the CCAA Order and to the extent that the order is clear and unambiguous,
I should interpret the order in accordance with its plain meaning and not
engage in a “broad judicial interpretation”. In doing so | am entitled to
assume that the terms of the CCAA Order reflect the agreement negotiated
between the parties, within the legal parameters that the court will impose,
and that the agreement was codified in the order approved by the court.®
[emphasis added]

Below are excerpts from the blackline of the Applicants’ proposed form of initial Order
against the Commercial List’s Model CCAA Order, which was included at Tab 4 of the
Applicants’ Notice of Application. These excerpts show how closely the Stay Language

tracks the language of the Model Order stay provisions.

" Re Afton Food Group Ltd., 21 CBR (5th) 102, 18 BLR (4th) 34, 2006 CanLIl 16365.

8 |bid, at para. 23.
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24,

25.

-11 -

The substantive change in the fifth line of the first paragraph above (which would become
paragraph 14 in the Amended & Restated Initial Order) creates some overlap with second
paragraph (which would become paragraph 19). The only further change to these Stay
Provisions in paragraphs 14 and 19 of the Amended & Restated Initial Order was a change
of the date in the definition of “Stay Period” from August 4, 2022 to October 21, 2022.

One point to note about the Stay Language at paragraph 19 of the Amended & Restated
Initial Order (equivalent to paragraph 16 in the above blackline excerpt) is that it covers
“any claim against the directors or officers . . . that relates to any obligations of an MPXI
Entity”. Since all of the defendants in the Ninth Square Litigation, which includes MPXI
and the Individual Defendants, are asserted to be liable for the same alleged damages, Ninth
Square’s claim against the directors and officers of MPXI does relate to an obligation of



26.

27.

28.

29.
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an MPXI Entity. On a plain reading of paragraph 19, the Stay Language likely is sufficient
to bring the Ninth Square Litigation within the scope of the Stay.

If this Court finds the Stay Language of paragraphs 14 and/or 19 of the Amended &
Restated Initial Order to be ambiguous or finds a gap or omission therein, it can look both
to the purpose of the CCAA in general and, more specifically, the purpose of the section

11.03 provision for stays in favour of directors and officers.

In Century Services Inc. v. Canada (Attorney General), the Supreme Court of Canada
described the purpose of the CCAA as being to “permit the debtor to continue to carry on
business and, where possible, avoid the social and economic costs of liquidating its assets.’
In Re Nortel Networks Corp., the Ontario Court of Appeal described the purpose of the
CCAA as being “to facilitate the making of a compromise or arrangement between an
insolvent debtor company and its creditors, to the end that the company is able to continue
in business” and stated that the power to stay proceedings under section 11 of the CCAA

was the primary instrument provided to achieve this purpose.’©

Century Services and Nortel were both decided in proceedings to which the amendments
to the CCAA which came in force in September, 2009 did not yet apply. Among the 2009
amendments was the new section 36, which allows a CCAA company to sell assets outside
of the ordinary course of business. How this amendment affected the overall purpose of
the CCAA is relevant insofar as the Applicants have chosen to conduct a sale and

investment solicitation process aimed at an eventual section 36 sale or sales.

Since the 2009 amendments, Courts now sometimes speak of the purpose of the CCAA in
more general terms. In his majority SCC decision in Canada v. Canada North Group Inc.,
Justice Coteé described the purpose of the CCAA as being simply “to avoid bankruptcy
and maximize value for all stakeholders”.!! In Re Clothing for Modern Times Ltd., Justice
Brown, as he then was, explained how pursuit of a going concern sale can serve the purpose

of the CCAA as set out in Century Services, even if it is only the business but not the

9 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, at para 15. [Century Services]

10 Re Nortel Networks Corporation, 2009 ONCA 833, at para. 16. [Nortel]

11 Canada v. Canada North Group Inc., 2021 SCC 3, at paragraph 1.
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CCAA company that carries on:

. . . a continuation under the CCAA to enable a going-concern sale of the
Costa Blanca business and assets would be consistent with the purposes of
the CCAA. Such a sale likely would maximize the recovery for the two
remaining secured creditors, CIC and CMT Sourcing, preserve employment
for many of the 500 remaining employees, and provide a tenant to the
landlords of the 35 remaining Costa Blanca stores. Avoidance of the social
and economic losses which would result from a liquidation and the
maximization of value would best be achieved outside of a bankruptcy.'?

30. In Credit Suisse AG v. Great Basin Gold Ltd., the BCSC described the purpose of stays in
favour of directors and officers under section 11.03 of the CCAA as consistent with the
objective of furthering a CCAA company’s restructuring efforts by: (i) inducing
management to remain involved in the ongoing restructuring, which is benefitted by their
knowledge and expertise; and (ii) avoiding the allocation of time and resources to actions
against directors and officers of the restructuring debtor.!* In his decision accompanying
the Amended & Restated Initial Order, Chief Justice Morawetz also pointed to retention of

management as the purpose of a CCAA section 11.03 director’s charge.!'

C. SUMMARY

31. To summarize:

(a) MPXI and MPX ULC have separate legal personalities, MPXI is not automatically
liable for the obligations of MPX ULC or its predecessor MPX and the reference
to the “MPXI Entities” in the Stay Language does not cover MPX ULC;

(b) the Arrangement and the various agreements by which it was consummated are
inconclusive in determining what obligations MPXI contractually assumed in the
roll out from its parent (and MPX ULC’s predecessor by amalgamation, MPX) and
thus unhelpful in determining if any liabilities pursued in the Ninth Square
Litigation were assumed by MPXI; and

12 Re Clothing for Modern Times Ltd., 2011 ONSC 7522 [Commercial List], at para. 13.
13 Credit Suisse AG v. Great Basin Gold Ltd., 2015 BCSC 1199 at para 32. [Great Basin Gold|
4 MPX International Corporation, 2022 ONSC 4348, at para 66.
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(©) because the Ninth Square Litigation names MPXI as a defendant, with the same
liabilities as Individual Defendants, the Ninth Square Litigation is a claim relating
to obligations of a MPXI Entity, and thus is subject to the Stay in favour of directors

and officers.

32. The above 1s submitted to this Honourable Court to assist in a determination of the Ninth

Square motion for a declaration that the Stay is inapplicable to the Individual Defendants.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 20" day of September, 2022.

Aird & Berlis LLP

AIRD & BERLIS LLP
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IN THE SUPREME COURT OF BRITISH COLUMBIA

Citation: Rolin Resources Inc. v. CB Supplies Ltd.,
2018 BCSC 2018
Date: 20181116
Docket: S166496
Registry: Vancouver
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Rolin Resources Inc.
Dakirs Investments Inc.
Plaintiffs
And
CB Supplies Ltd.
Defendant
And
Dakirs Investments Inc.
Defendant by Counterclaim
And
Freidoun Alagheband
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INTRODUCTION

[1] This is a cost recovery action by which the plaintiffs seek to recover
approximately $500,000, being the costs of the environmental cleanup of its
contaminated property. Some years ago, the defendant CB Supplies Ltd. was

conducting business operations on the site.

[2] The matter is complicated by a number of circumstances, including: the
history and nature of CB Supplies Ltd.’s operations in terms of proving the
contamination and who caused it; the ownership history of the site; and the

corporate ownership of CB Supplies Ltd.

[3] The ownership of CB Supplies Ltd. changed some years ago such that the
individuals who directed and benefitted from its previous business operations are no
longer involved with the company. The new shareholders have no connection to the
activities that are said to have caused some or all of the contamination. Things are
further complicated by the fact that one of the previous shareholders of CB Supplies
Ltd. is now the driving force behind the corporate plaintiffs who are seeking

recovery.

[4] CB Supplies Ltd. raises a number of issues in defence of the action and says
that the action should be dismissed. CB Supplies Ltd. has filed a counterclaim
against one of the plaintiffs by which it seeks indemnity for any amounts to be paid.
Alternatively, it says that the third party, Freidoun Alagheband, should be held solely

responsible for any cleanup costs relating to the contamination.

[5] All parties have brought competing applications to determine this matter by

summary trial and all parties are adamant that it is suitable for summary trial.

BACKGROUND FACTS

[6] The following are my findings of fact, unless otherwise indicated.
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a) The Parties

[7] The plaintiffs Rolin Resources Inc. (“Rolin”) and Dakirs Investments Inc.
(“Dakirs”) are B.C. companies incorporated in January and March 1989 respectively.

[8] The defendant CB Supplies Ltd. (“CB1”) was a B.C. company incorporated in
November 1962. Seymour Industries Ltd. (“Seymour”) was a B.C. company

incorporated in November 1965.

[9] On January 1, 2013, CB1, Seymour and other companies in the operating
group amalgamated. The new amalgamated company also became known as CB
Supplies Ltd. ("CBZ2”). The amalgamation also included another company which was

part of the group, Vanguard Pipe & Fittings Ltd. (“Vanguard”),

[10] Accordingly, CB2 (i.e., the named defendant) is the successor company to

CB1, Seymour, Vanguard and the other companies.

[11] The individuals involved in this action are: the third party Freidoun
Alagheband (“Fred”); Saiid Assefi (“Sid”); Reza (Ray) Nassiri Tousi (“Ray”) and Flory
Renko (“Flory”). As the parties have referred to these persons by their first name in

their submissions, | will do so in these reasons, meaning no disrespect.

b) History of the Site (1971-1990)

[12] The subject property is located at 4641 Byrne Road in Burnaby, B.C. (the
“Property”).

[13] Prior to 1971, the Property was a residential area with no previous industrial

or business use likely to cause contamination.

[14] From 1971 to June 1989, CB1 and Seymour leased the Property and they
operated an integrated metal foundry and machine shop on the premises. The
individuals or entities that owned the Property or who were involved in CB1 and

Seymour’s operations during this time are not involved in this litigation.
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[15] InJune 1989, Rolin (Fred’s company), together with other individuals and
other corporations, formed a joint venture to acquire the Property (the “Joint
Venture”). The Joint Venture was a vehicle for this investment, which was to be
largely held by the Alagheband and Assefi families. For administrative purposes,
legal title to the Property was registered in the name of Dakirs in trust for the benefit

of the members of the Joint Venture.

[16] At the same time, the Joint Venture acquired the shares in CB1 and Seymour.
The prominent individuals involved in the Joint Venture, either as shareholders,
directors, officers or managers of CB1 and Seymour’s management and operations,
were Fred and Sid. Fred lived in the Lower Mainland and ran the day-to-day
operations, working out of the Property on a daily basis. Sid lived in Ontario and did
not handle the day-to-day management of the companies.

[17] For a few months following the acquisition, Fred ran the foundry operations.
Fred and Sid later decided to stop CB1 and Seymour’s foundry and machine shop
business operations on the Property, considering it to be obsolete. Accordingly, no
foundry operations took place on the Property after that time. CB1 and Seymour

continued to occupy the Property.

[18] In 1990, the foundry equipment in the building was removed. In addition,
three pits in the building on the Property, which were required for the foundry
operations (namely, the furnace, moulding and conveyor pits), were backfilled to
grade and covered with concrete. This process was undertaken on the

recommendation of, and done by employees of, CB1 and Seymour.

[19] Both Fred and Sid knew and approved of work being performed in relation to
the building and specifically, the foundry pits, as part of the decommissioning of the
foundry. Fred supervised these operations and approved of the specifics of the work
performed. Sid, who continued to live out east, did not participate in the decision as
to specifically how the decommissioning would be accomplished nor did he direct
how it would be done.
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[20] As I will also discuss below, the theory advanced by Rolin and Dakirs is that
the Property became contaminated by reason of the placement of contaminated
foundry sands into some or all of the pits before they were covered with concrete
and the later leaching of contaminants from these pits into the surrounding areas of

the Property.

[21] After this decommissioning work was done in 1990, CB1 and Seymour
continued operating their businesses from the Property, using it for warehousing
activities. There is no suggestion by any party that those continued operations

caused or contributed to any contamination.

c) Early Contamination Concerns (2003-2009)

[22] In 2003, the operating companies in the group, including CB1 and Seymour,
were seeking new financing. The lender required that an environmental assessment

be completed.

[23] In 2003, D. Kelly Environmental Consulting Ltd (“D. Kelly”), an environmental
engineering company, performed the first environmental assessment of the

Property.

[24] On December 12, 2003, D. Kelly issued its report entitled “Stage 2
Preliminary Site Investigation”. The firm investigated the Property, completing
various boreholes and testing soil and groundwater at various locations around the
building. D. Kelly discovered the presence of metal contaminants in the soil,
generally limited to the area at the north end of the Property. There was no

investigation relating to the former foundry pits located inside the building.
[25] Inthe executive summary of its Stage 2 report, D. Kelly stated:

Elevated metals in soils in the identified areas on the north end of the
property could be addressed by selective excavation and removal of
the material for remediation at a licensed facility.

In our opinion remediation of groundwater on the property would not
be warranted ...

2018 BCSC 2018 (CanlLll)



Rolin Resources Inc. v. CB Supplies Ltd. Page 6

[26] In December 2003, Dakirs paid $6,211.35 to D. Kelly for a supplementary
report to the Stage 2 preliminary site investigation. Fred states that this invoice was
in addition to prior invoices issued by D. Kelly for their earlier reports and paid by
Dakirs amounting to approximately $18,000.00, although there is no documentary

evidence to support payment of this amount.

[27] In August 2004, Dakirs paid Sumas Remediation Services Ltd. (“Sumas
Remediation”) $12,000.00 to remove the contaminated soil located north of the

building on the Property.

[28] By 2005, the other Joint Venture partners had sold their interests in Dakirs
and CB1, leaving the Alagheband and Assefi families (directed by Fred and Sid) with

ownership and control of the business operations and the Property.

[29] In 2009, the issue of possible contamination of the Property arose again when
the operating companies, including CB1 and Seymour, needed further financing.

The lender required an environmental report.

[30] In 2009, Pottinger Gaherty Environmental Consultants Ltd. (“PGL”) was
retained to assess the Property. PGL concluded that the remediation process
performed by Sumas Remediation in 2004 had been properly completed. Dakirs
paid $16,855.48 for this work.

[31] To this point in time, Dakirs and Rolin had not received notice from any

governmental authority that the Property did not comply with environmental laws.

d) Sale of Shares of CB1 and Seymour (2010-2011)

[32] Inearly 2010, Monarch-McLaren (1981) Inc. (“Monarch”) expressed an
interest in purchasing shares in the operating companies in the group, including CB1
and Seymour. In early April 2011, Monarch presented a written proposal to purchase

the shares for $7 million.

[33] The shareholders of Monarch are members of the Lowe family.
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[34] On April 21, 2011, Howard Rubinoff, Monarch’s lawyer, sent an email to CB1
and Seymour’s lawyer, John Morgan. Amongst other things, Mr. Rubinoff’'s email
included a “Due Diligence Checklist” by which CB1 and Seymour were to disclose,
among other things, “known environmental risks relating to the business” and
provide copies of any reports by environmental consultants in respect of the

Property.
[35] Fred states that he was not satisfied with the Monarch offer.

[36] Atthat time, the Alagheband and Assefi families (represented by Fred and
Sid) each held 46.5% of the shareholdings in the Joint Venture. Ray held 7%. One
document governing their relationship was a shareholder’'s agreement dated
November 15, 2010 (the “Shareholders Agreement”).

[37] On April 28, 2011, Fred exercised the “shotgun” provision in Article 4 of the
Shareholders Agreement and offered to purchase the outstanding shares of the
operating companies (including CB1, Seymour and Vanguard) from Sid for $3
million. This offer essentially pegged the enterprise value at $6 million. Not
surprisingly, Sid considered that Fred, in making this offer, intended to solely benefit
from the $1 million upside that could be obtained by a later sale of the operating

companies to Monarch at $7 million.

[38] Fred’s offer included a provision that mutual releases would be exchanged in
the transaction as between the offerors and offerees, meaning in part that, if Sid

accepted the offer, the operating companies would provide a full release to Sid.

[39] On June 24, 2011, in accordance with the Shareholders Agreement, Sid
reversed the shotgun offer and agreed to purchase Fred’s interest in the operating
companies on the same terms and conditions set out in Fred’s April 28, 2011 offer.
Given that both offers had mirrored provisions, in doing so, Sid therefore also agreed
that mutual releases would be provided, meaning that Fred would be released by the

operating companies (including CB1) upon transfer of Fred’s shares to Sid.
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[40] OnJuly 27, 2011, Sid’s offer to purchase Fred’s shares closed by which Fred
received $3 million and he transferred his shares to Sid. Fred also resigned his
positions with CB1 and Seymour. As part of the closing, the operating companies
(including CB1 and Seymour) provided a general release to Fred on that date, by
which they released him from any and all actions, causes of action and claims that

they had or may have against him.

[41] After the closing, CB1 and Seymour, now owned by Sid, continued to occupy
the Property. By that time, there was also a formal lease agreement between
Vanguard and Dakirs relating to use of the Property, as | will discuss in more detail

below.

[42] Sid continued to maintain an ownership interest in the Property through
Dakirs.

e) Contamination is “Found” (August 2011-2017)

[43] In August 2011, immediately after Sid’s purchase of his shares, Fred took
certain actions on behalf of Rolin/Dakirs suggesting that the Property was
contaminated and that CB1 and Seymour were responsible for the cost of

remediation.

[44] In particular, on August 23, 2011, within a few weeks of the closing, Fred’s
lawyers sent a letter to CB1 and Seymour’s lawyers about the “environmental issue”
relating to the Property. The lawyer asserted that, even though the prior
investigations had not revealed any problems, both clients (i.e., Fred and Sid) had,
since 2003, a “mutual view” that the area under the building was contaminated. This
was the area where the foundry pits were located that had been filled and covered in
early 1990. In the letter, it was suggested that CB1 and Seymour would have

“primary responsibility in law for any investigation and remediation” of the Property.

[45] The timing and content of this letter raise many issues.
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[46] Itis clear from this letter, and confirmed later in his evidence, that Fred
thought that Monarch’s purchase of Sid’s shares in CB1 had still not occurred. The
letter suggests to CB1 and Seymour that any potential purchaser would have to be
told of the contamination, referring no doubt to Fred’s understanding that Sid
intended to proceed to a sale of his shares in CB1 and Seymour to Monarch after

having exercised the shotgun to acquire Fred’s shares.

[47] Fred was partly wrong. In late July 2011, shortly after Sid closed the shotgun
transaction and before Fred’s lawyer’s letter was received by Sid, Monarch closed its
purchase of Fred’s shares in CB1 and Seymour which had been acquired by Sid
under the shotgun transaction. In fact, Monarch was well aware of and assisted Sid
in that shotgun transaction, since Sid obtained financing from Monarch in order to
pay the $3 million to Fred for those shares pursuant to a loan agreement between
Monarch and Sid dated June 20, 2011.

[48] Fred was not aware that Monarch was financing Sid’s shotgun offer.

[49] There is no indication in the documents produced as to any representations
being made by Sid to Monarch/the Lowes concerning environmental matters, prior to
entering into the above agreements by which Monarch would loan $3 million for Sid
to acquire Fred’s shares and by which Monarch would later acquire those same
shares. Sid denies that he made any representations concerning environmental

matters, either in documents or otherwise.

[50] Inany event, and despite the plaintiffs’ arguments otherwise, the extent of
disclosure in relation to Monarch and the Lowe’s due diligence with respect to
environmental matters is not particularly relevant to a determination of the issues.
Nor am | able to draw any adverse inferences about the extent of that disclosure in

these circumstances.

[51] Sid states that, at the time of the 2011 transactions, he had no knowledge of
any contamination in the Property and that CB1 was responsible for that
contamination. He says that Rolin/Dakirs/Fred’s lawyers’ August 2011 letter was the
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first indication of any such issue. Sid further states that at no time before that date
did Fred ever disclose to him that Fred “suspected” or knew that there was

environmental contamination under the building on the Property.

[52] Similarly, John Lowe, and his son Warren Lowe, members of the Lowe family,
state that prior to the June/July 2011 transactions, there had been no indication of
any environmental concerns relating to the Property either from Sid or Fred. In
deciding to proceed to purchase the shares, and as part of Monarch’s due diligence,
the Lowes reviewed various loan agreements executed by CB1 and also,

Vanguard’s lease with Dakirs.

[53] CB2 also alleges that on or about August 11, 2011, Fred undertook certain
actions even before the August 23, 2011 letter was sent that indicates that he was
well aware that the Property was contaminated by reason of the foundry operations

and the filling of the pits.

[54] Ray, one of CB1’s employees since 1998, states that one or two weeks after
Sid bought Fred'’s shares, he received a call from Fred. He states that Fred asked
him to deliver a message to Sid to the effect that, if Sid wanted to close a later share
sale “without trouble”, Sid should pay Rolin $500,000. Fred does not dispute the
allegations concerning his discussions with Ray. Sid considered that this “offer” was
intended to compensate Fred for what otherwise might have been his half of the

upside in accepting Monarch’s offer at $7 million.

[55] Warren Lowe also refers to a telephone discussion he had with Fred on
August 11, 2011. He states that Fred made a “veiled threat” that he “should be
careful with what you are doing” which Mr. Lowe as meaning in relation to Monarch’s
acquisition of Sid’s shares in CB1 and Seymour. Mr. Lowe did not disclose his then
existing agreements with Sid. He advised Sid of the call and dismissed Fred’s
statements as a “scare tactic”. Fred acknowledges having called Warren Lowe on

August 11, 2011 and Mr. Lowe’s recollection of what was said by Fred to him.
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[56] Sid has also produced an email dated August 12, 2011 from John Morgan,
CB1’s lawyer, in which Mr. Morgan states that Fred called him that day to “elicit
proposals” or “suggestions” for remediation of the Property. This evidence, adduced
for the truth of what was said during that discussion, is not admissible on this

summary trial.

[57] In February 2012, Sid and Fred agreed that Rolin would retain an
environmental consultant, Keystone Environmental Ltd. (“Keystone”), to determine
whether contaminants continued to be present at the Property. The intention was to
obtain a Certificate of Compliance from the Ministry of Environment under the

relevant environmental legislation.

[58] In March 2012, Monarch purchased the remaining shares held by Sid and
Ray in the operating companies, including CB1 and Seymour. By this time, the fact
that environmental issues existed was known to everyone, including Sid and the
Lowes/Monarch. Sid states that by this time, even with this knowledge, Monarch had

“no choice” but to purchase his remaining shares.

[59] As aresult, as of March 2012, Monarch became the sole shareholder of the
operating companies. Sid’s only involvement after that time was his continued

ownership with Fred in the Property, through Dakirs.
[60] InJune 2012, Keystone provided a Phase | Environmental Site Assessment.

[61] In October 2012, Keystone provided a Phase Il Environmental Site
Assessment. The cost of this report and the earlier report was $29,033.83, which

Rolin paid.

[62] The Phase | and Phase Il Environmental Site Assessments determined that
the former foundry pits located beneath the building floor were not remediated during
Sumas Remediation’s work in 2004 and that the Property remained contaminated. In
particular, copper, zinc, antimony, lead and tin associated with the former foundry
operations were identified as existing at concentrations greater than permitted

standards.
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[63] InJanuary 2013, CB1, Seymour, Vanguard and the other operating
companies amalgamated into CB2. Pursuant to s. 282(g)-(i) of the Business
Corporations Act, S.B.C. 2002, c. 57 (the “BCA”), the property, rights and interests of
the amalgamating companies continue to be the property, rights and interests of the
amalgamated company, the amalgamated company continues to be liable for the
obligations of the amalgamating companies, and any existing cause of action, claim

or liability to prosecution is unaffected by the amalgamation.

[64] Accordingly, it is agreed that, if CB1 and/or Seymour had any liabilities prior

to the amalgamation, they now continue with CB2.

[65] In May 2013, Sid accepted an offer to sell his and his family’s shares in
Dakirs to Fred. By that time, the environmental issues had come to the fore and they
were factored into the purchase price. Since then, Sid has had no involvement in the
Property. As part of those transactions, Sid received a release in respect of any
claims under the Environmental Management Act, S.B.C. 2003, c. 53 (the “EMA”).

[66] Accordingly, as of June 2013, Rolin became the sole beneficial owner of the
Property and Rolin held all of the outstanding shares in Dakirs. Dakirs continued to
hold legal title to the Property in trust for Rolin. Both Rolin and Dakirs were then

controlled by Fred or other Alagheband family members.

[67] In October 2015, Keystone provided an updated work plan and budget for
environmental services necessary to secure a Certificate of Compliance based on
Keystone’s earlier work which had identified metal contaminants present in the soil

and groundwater beneath the building’s floor on the Property.

[68] On January 1, 2016, CB2 vacated the Property when the lease with Vanguard
ended. This left Rolin/Dakirs in a position to proceed with the remediation of the
Property toward obtaining a Certificate of Compliance from the B.C. Ministry of

Environment. Rolin arranged for the following:

a) Between March 2016 and December 2016, Tervita Corporation

(“Tervita”) performed certain work on the Property including removal of

2018 BCSC 2018 (CanlLll)



Rolin Resources Inc. v. CB Supplies Ltd. Page 13

hazardous and contaminated material for which it was paid
$76,544.36; and

b) Between May 2015 and October 2017, Keystone performed certain
assessments and directed remediation work on the Property, including
the activities of Tervita, for which it was paid $230,623.10.

[69] In September 2017, Keystone prepared a report updating the site
investigation and providing confirmation of the remediation work done. Keystone
confirmed that soil and waste soils associated with the foundry pits had been
excavated after having identified the presence of copper, zinc, antimony, tin and/or
lead in the sands within the pits. Keystone also indicated that dissolved copper and
zinc found in groundwater could be associated with either fill from the pits or from an
off-site source but that, after the removal of the soils, those levels had stabilized or

decreased.

[70] In October 2017, on behalf of the plaintiffs, Keystone applied for a Certificate
of Compliance. At that time, Rolin paid $22,050.00 in fees to Keystone for that

purpose.

[71] On January 22, 2018, the Ministry of Environment issued a Certificate of
Compliance to Rolin stating that the Property had been satisfactorily remediated to

meet the applicable remediation standards.

[72] Rolin/Dakirs also asserts that due to the remediation work being undertaken
on the Property in 2016, they were unable to rent the Property for certain months,
resulting in a loss of $97,300.00.

[73] Accordingly, the total remediation costs claimed by Rolin and Dakirs and for
which they seek judgment against CB2 is $508,618.12, calculated as follows:

Dakirs

D. Kelly (2003 Stage 1 Site Investigation) $18,000.00
D. Kelly (2003 Stage 2 Site Investigation) $ 6,211.35
Sumas Remediation (2004 soil removal) $12,000.00
PGL (2009 remediation assessment) $16,855.48
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Dakirs Paid $53,066.83

Rolin

Keystone (2012 Phase | and Il assessments) $29,033.83

Keystone (2015-2017 remediation) $230,623.10
Tervita (2016 materials removal) $76,544.36

Certificate of Compliance (2017) $22,050.00

Rolin Paid $358,251.29
SUBTOTAL Remediation Costs $411,318.12
Rolin/Dakirs - Loss of rental revenue (2016) $97,300.00
TOTAL $508,618.12

SUMMARY TRIAL

[74] This application was an example of a dilemma that commonly arises when a
summary trial is scheduled close in time to when the actual trial is scheduled.

[75] This application was heard over three days in late June 2018. At that time, the
trial was also scheduled for 10 days commencing August 20, 2018, or only six

weeks later.

[76] As the summary trial progressed, it became apparent that there were some
issues which would normally convince the presiding judge (if not the parties) that a
summary trial was not appropriate. These included issues of credibility concerning
the evidence of the principal actors involved, being Fred and Sid. They also included
issues as to the competing expert reports. The resolution of both issues by a
presiding judge would normally have been greatly assisted by hearing the viva voce

testimony of Fred, Sid and the experts.

[77] Inthe face of those matters, during argument, | raised the issue with the
parties. In particular, | advised them that, despite their agreement that the matter
was suitable and appropriate to be resolved by summary trial, | may take a different
view based on my later review of the evidence and the issues. After such a review
and consideration of the evidence, it was possible that | could conclude that | was
unable to find the necessary facts to decide the issues or that it was unjust to decide
the issues by summary trial: Supreme Court Civil Rules, Rule 9-7(15)(a).
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[78] On a more practical note, | advised the parties that it was a virtual certainty
that my reasons concerning the suitability of a summary trial would not be delivered
within a few weeks, since | would have to undertake a detailed review of the
extensive materials provided to me. As such, it was apparent that any negative
conclusion on the appropriateness of a summary trial would result in the parties
losing the trial dates in late August 2018 and losing the timelier and summary result
they had hoped for. In other words, the dilemma for the parties was to choose to
proceed with the summary trial or simply leave the matter to be decided at trial in

August.

[79] Despite the Court voicing these concerns, the parties remained adamant
throughout the summary trial that it was appropriate to proceed in this manner and
that they were agreeable to a decision on the issues in this fashion even with the
evidentiary issues. However, the parties asked that | provide my conclusion as to the
suitability of the summary trial at the conclusion of argument, so that they could

consider whether simply to proceed to trial in August.

[80] Accordingly, at the conclusion of argument, | indicated to the parties that |
was satisfied that a summary trial was appropriate in the circumstances. At that time,
all parties reaffirmed their strong desire that | proceed in this fashion, knowing that
the August trial dates were to be cancelled. | have no doubt that the parties see this
three day summary trial as the most economical and timely manner to resolve this

dispute, as it avoids the substantial costs of a 10 day trial.

STATUTORY SCHEME

[81] There is no dispute as to the applicable statutory scheme and its purpose and
effect. This cost recovery action is governed by Division 3 of Part 4 of the EMA and
the Contaminated Sites Regulations, B.C. Reg. 375/96 (the “CSR”). The EMA came
into force in 2004, having replaced the earlier environmental legislation in force since
1997, being the Waste Management Act, R.S.B.C. 1996, c. 482.

[82] Section 47 of the EMA sets out the general principles of liability for

remediation of contaminated sites. Section 47(1) states that “responsible persons”,
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namely those who are responsible for remediation of a contaminated site, are
“absolutely, retroactively, and jointly and separately liable to any person” for

“reasonably incurred costs of remediation of the contaminated site”.

[83] Section 45 of the EMA identifies who are potentially “responsible persons”,
based on the definitions set out in s. 39 of the EMA. Those relevant to this action

include:

a) A current “owner” or “operator” of the site, being a person who is in
possession, has the right of control or occupies or controls the use of
the site (s. 45(1)(a));

b) A previous “operator” of the site, an operator being a person who is or
was in control of or responsible for any operation located on a
contaminated site (s. 45(1)(b));

C) A person who produced a “substance” and by contract, agreement or
otherwise caused the substance to be disposed of, handled or treated
in a manner that, in whole or part, caused the site to become a
contaminated site (“substance” is not defined in the EMA but
referenced in s. 11 of the CSR) (s. 45(1)(c)(i) and(ii)); and

d) Directors, officers, employees or agents are included within the
expansive definition of “person” (s. 39(1)). Section 35(4) of the CSR
also provides that for such a person to be liable in an action under
s. 47(5) of the EMA, the plaintiff must prove that the director, officer,
employee or agent “authorized, permitted or acquiesced in the activity

which gave rise to the cost of remediation”.

[84] Section 46 of the EMA, informed by ss. 19-33 of the CSR, sets out
exemptions for someone who might otherwise be considered a responsible person.

No issue in that respect arises in this trial.

[85] The foundational principle underlying the EMA is the “polluter pays”. The
statutory objective is to require polluters to pay the cost of contamination cleanup,

even if their polluting activities had not been prohibited or had been authorized at the
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time that they occurred: see J.l. Properties Inc. v. PPG Architectural Coatings
Canada Inc., 2015 BCCA 472 at paras. 29-32.

[86] Until such time as a certificate of compliance is issued under s. 53(3) of the
EMA, a “responsible person” remains absolutely, retroactively, and severally liable

for the cost remediation: J.I. Properties at paras. 47-50.

[87] A recovery action, such as this one, is specifically authorized by s. 47(5) of
the EMA. At para. 42 of Dolinsky v. Wingfield, 2015 BCSC 238, this Court articulated
that in a cost recovery action the plaintiff must first establish that:

The property is a “contaminated site" as defined in s. 39 of the EMA (see
EMA, s. 47(8));

a) The defendant is a “responsible person” under s. 45 of the EMA (see
EMA, s.47(9)(a)); and

b) The plaintiff has incurred reasonable “costs of remediation” as defined in
S. 47(3) of the EMA (see EMA, s. 47(9)(b)).

[88] Once the plaintiff establishes the above facts, the onus shifts to the
defendant. Liability will be imposed upon the defendant unless it can prove that it
meets all the elements of a statutory exemption under s. 46 of the EMA, i.e., that it is

not a “responsible person”: Dolinsky at para. 43.

[89] A defendant may respond to a costs recovery action in ways beyond proving

that it is not a “responsible person” under the EMA.

[90] Firstly, even if a person is a “responsible person”, s. 35(1) of the CSR
provides that other defences or counterclaims, whether legal or equitable, may be

asserted in respect of determining the compensation payable:

35 (1) For the purposes of determining compensation payable under
section 47 (5) of the Act, a defendant named in a cost recovery action
under that section may assert all legal and equitable defences,
including any right to obtain relief under an agreement, other
legislation or the common law.

[91] Secondly, a defendant may claim contribution from other “responsible

persons”. Section 35(3) of the CSR provides:
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(3) For the purpose of section 47 of the Act, any compensation payable by a
defendant in an action under section 47 (5) of the Act is a reasonably
incurred cost of remediation for that responsible person and the defendant
may seek contribution from any other responsible person in accordance with
the procedures under section 4 of the Negligence Act.

[92] Here, CB2 asserts that Rolin and Dakirs are also “responsible persons”. In
addition, in its third party action, CB2 asserts that Fred is a “responsible person”. On
that basis, CB2 seeks contribution from them in respect of payment of the

remediation costs.

[93] Accordingly, within the statutory scheme, it is necessary to identify all
“responsible persons”, whether they are the defendant, the plaintiff or any other

person.

[94] Inresponse, Rolin/Dakirs assert that, if they are also “responsible persons”,
they are “minor contributors”. Minor contributors are relieved of the joint and several

liability and their liability will be limited to the amount allocated to them: EMA, s. 50.

[95] Thirdly, even if the plaintiff succeeds in proving that some or all of the
defendants are “responsible persons”, the regulatory scheme allows for another
separate but distinct process, namely a discretionary apportionment of the cleanup
costs by the court among the “responsible persons”: J.I. Properties at paras. 39-40,

61. The allocation issue is an important one in this case.

[96] The allocation provisions are found in s. 47(9)(c) and (d) of the EMA and

provide the Court with authority to come to a “fair and just” allocation:

47. (9) The court may determine in accordance with the regulations,
unless otherwise determined or established under this Part, any of the
following:

(c) the apportionment of the reasonably incurred costs of
remediation of a contaminated site among one or more
responsible persons in accordance with the principles of
liability set out in this Part;

(d) such other determinations as are necessary to a fair and
just disposition of these matters.
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[97] Section 35(2) of the CSR governs the exercise of this allocation discretion:

35 (2) In an action between 2 or more responsible persons under section
47 (5) of the Act, the following factors must be considered when
determining the reasonably incurred costs of remediation:

(a) the price paid for the property by the person seeking cost
recovery;

(b) the relative due diligence of the responsible persons
involved in the action;

(c) the amount of contaminating substances and the toxicity
attributable to the persons involved in the action;

(d) the relative degree of involvement, by each of the persons
in the action, in the generation, transportation, treatment,
storage or disposal of the substances that caused the site to
become contaminated;

(e) any remediation measures implemented and paid for by
each of the persons in the action;

(f) other factors relevant to a fair and just allocation.
[98] Fourthly, a defendant in a costs recovery action may assert causes of action

against persons other than those arising under the EMA.

[99] Here, CB2 has filed a counterclaim against Dakirs claiming indemnity based

on the lease with Vanguard.

[100] In addition, CB2’s third party action against Fred claims damages against him
on the basis of negligence, negligent or fraudulent misrepresentation, and breach of

the duty of good faith.

[101] Fred asserts that the general release given to him by CB1 in 2011 as part of
the shotgun share transaction is a complete answer to all of CB2’s allegations
against him in this action.

ISSUES

[102] The issues for determination are as follows:

a) Is the Property a “contaminated site”?
b) Who are the “responsible persons”?
c) Are Rolin, Dakirs and Fred “minor contributors”?
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d) Isthe cause of action statute barred?

e) Are the costs claimed “reasonable”?

f)  How should the cleanup costs be allocated?

g) Isthe release in favour of Fred effective?

h) Is Dakirs liable to CB2 under the lease?

i) Are Rolin/Dakirs and Fred otherwise liable to CB2?
(A) IS THIS A “CONTAMINATED SITE”?

[103] Itis not disputed that, due to the presence of contamination identified by
Keystone in its reports, the Property was a “contaminated site” within the meaning of
the EMA and CSR.

[104] There are competing theories as to whether or not the contamination was
caused by CB1 and Seymour’s activities on the Property, including their metal
foundry and machine shop operations until 1990. In my view, this issue has more
relevance to the allocation issue, but | will discuss it at this stage, given that it

informs many of the issues discussed below.

[105] As stated above, CB1 and Seymour operated a metal foundry and machine
shop from 1971 to June 1989 when CB1 and Seymour’s shares were purchased by
the Joint Venture. After the Joint Venture purchased the shares, those companies
continued their operations for a few months until early 1990 when the foundry was

shut down.

[106] Beyond this general description, there is some evidence as to CB1’s

operations during the period before the involvement of the Joint Venture in 1989.

[107] Inside the building on the Property were three pits, the furnace, moulding and
conveyor pits. Flory began employment with CB1 in 1963. He worked as an
employee of CB1 in the machine shop on the Property during the 1970s and 1980s.
He states that copper fittings were manufactured using a sand casting method as
part of the business operations. Moulds would compress the sand around the shape
of a pipe and the moulds would be poured. After cooling, the moulds would be
dumped into the conveyor pit. The furnace pit, surrounded by thick concrete, had
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three gas furnaces to melt the copper/brass. He acknowledged that during these

operations, sand infused with some metal would be swept from the floor.

[108] There is no evidence that any environmental issues, including soil
contamination, arising from the foundry operations, were identified before the Joint

Venture took over in 1989.

[109] There is conflicting evidence as to when, and with what certainty, the

environmental issues came to the fore.

[110] Fred’s evidence is that when the Joint Venture purchased CB1 and
Seymour’s shares in June 1989, he and Sid were not made aware of any such

issues.

[111] Sid states that, shortly after acquiring the shares, Fred discovered evidence
of certain issues, which he proposed would be addressed before the next post-
closing payment to the vendors. Sid states that those issues included asbestos

located behind one of the factory walls and

... foundry sand piled outside of the building but on the Property which Fred
believed could have contaminated the Property.

[112] Sid also says the above contamination issues, along with an unrelated issue,
resulted in a $250-275,000 reduction of the purchase price. Finally, Sid states that,
when he next visited the Property, the asbestos was contained and Fred “showed
[him] that the foundry sands had been removed”.

[113] | accept Sid’s evidence and find that both Sid and Fred were made aware of
these issues immediately after closing. If nothing else, this represented a “red flag”
concerning the distinct possibility of contamination of the Property arising from

foundry sands produced during the foundry operations, whether before or after the

acquisition by the Joint Venture.

[114] The evidence becomes more specific in respect of the decommissioning of
the foundry by removal of the equipment and the actions taken in relation to the

furnace, moulding and conveyor pits, which were part of the foundry operations.
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[115] Fred states that the pits were “backfilled to grade and covered with concrete”.
He then states that all of the shareholders of CB1 and Seymour (including him and
Sid) knew that the foundry operations were being shut down, that the foundry
equipment was to be removed, and that “foundry sands were being put into the three

pits in issue ... and that the pits would be covered”.

[116] Flory states that, in 1990, the moulding pit was filled with “river sand” and, as
best as he can recall, a few bags of fire retardant insulation, before being covered
with concrete. Consistent with Fred’s evidence, Flory states that the conveyor pit
was emptied but then filled with “used moulding sand left over from the
manufacturing process”, also before being covered in concrete. Similarly, he states
that the furnace pit was partially filed with “used moulding sand”. He confirmed his
discovery evidence to the effect that he understood that this used sand was

contaminated because it had previously been used in the foundry operations.

[117] Flory states that Sid was not present when this work was done. He also
states that he received instructions from his supervisor to do this work and that he
also understood that Fred, the “boss”, had instructed his supervisor as part of Fred’s

overall management of CB1 and Seymour’s operations.

[118] The causation issue is addressed by the evidence of two experts who have

prepared reports for this trial.
[119] Rolin, Dakirs and Fred rely upon the evidence of Michael Farnsworth.

[120] Mr. Farnsworth is a senior manager working in Keystone’s contaminated sites
group. His first opinion is dated April 5, 2018. He has extensive experience in the
assessment, management and remediation of contaminated properties.

Mr. Farnsworth has been involved as the project manager in the assessment of the
Property since 2012 when Keystone first became involved. He is a co-author of
Keystone’s 2012 Phase | and Il reports. He was the senior project manager for
Keystone’s 2015 report. Finally, Mr. Farnsworth was the senior project manager
involved in the preparation of Keystone’s September 2017 report which led to the
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issuance of the Certificate of Compliance. | am not aware of CB2 having objected to

Mr. Farnsworth’s qualifications and his abilities since his work began in 2012.

[121] I readily conclude that Mr. Farnsworth has extensive knowledge of the
Property and is more than qualified to provide the opinions found in his report.

[122] CB2 relies on the expert report of Tadd Berger. He is employed by Pinchin
Ltd. as its regional practice leader and the operations manager of Pinchin’s
environmental due diligence and remediation group. He is also well qualified in the
field sufficient to provide an environmental opinion, although he had no direct
involvement with the Property. He simply reviewed the previous materials, including
the extensive reports since 2003. His report, essentially a critique of

Mr. Farnsworth’s April 5, 2018 opinion, is dated May 30, 2018.

[123] Inreply to Mr. Berger’s opinion, Mr. Farnsworth prepared a further opinion
dated June 13, 2018.

[124] | distill the following preliminary points from these expert reports:

a) The results of D. Kelly’s investigations and assessment in 2003 (outside
the building) indicated contaminant levels in the soil and groundwater
higher than CSR standards in respect of copper, zinc, antimony and lead.
The contaminants found were consistent with that expected from foundry
operations. Also, these contaminants found in the groundwater were
consistent with the concept of metals leaching from the soil contamination
identified in the 2003 D. Kelly report (soil which was subsequently
remediated and removed by Sumas Remediation);

b) Copper and zinc are constituent elements of foundry operations as they
are used to create the alloy brass;

c) The 2012 Keystone investigation, which then included the pits and area in
the vicinity of the pits, similarly found such contaminants (copper, zinc,
antimony, tin and/or lead). Fred’s evidence is that foundry sand went into
the pits. Groundwater testing also revealed similar contaminants; and

d) Both Mr. Farnsworth and Mr. Berger agree that foundries have been
known to cause this type of contamination. Foundry operations are an
“‘industrial land use” subject to the CSR: see CSR, ss. 1, 11, 12, Schedule
2(C1).
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[125] Where these experts part company relates to Mr. Farnsworth’s conclusion
that CB1 and Seymour’s foundry operations are the most likely cause of all the
contamination of the site. Mr. Berger states that it does not appear that the historical
foundry operations resulted in contamination of the Property.

[126] The first point of contention is a quibble between the experts as to whether
the fill material in the pits was properly described as “soil” and subject to soil testing
standards. As Mr. Farnsworth points out, the definition of “soil” in s. 1 of the CSR
includes “fill”. Mr. Berger states that this material would have been regularly
removed, not as remediation, but as production waste management. | agree with
Mr. Farnsworth’s opinion that, in the circumstances here, where some spent foundry
sands were not removed but rather placed in two of the pits, the CSR standards
properly applied to any disposal, management of treatment of this sand as “fill” and
thus, “soil’. Samples confirmed that contaminants in this “soil” exceeded the

allowable contamination standards.

[127] The second issue deals with groundwater contamination and Keystone'’s
assessment of the cause as set out in its September 2017 report. Mr. Berger refers
to portions under section 4.5.2 of the report which state that the contaminants found
in certain test areas north of the building do not appear to be associated with the
foundry pits. The report further states that the source of the contaminants in the

groundwater remains “undetermined”.

[128] Keystone’s Executive Summary states that the groundwater contamination
could be associated with either on-site fill imported to the northwest portion of the
Property (AEC3) or fill from an off-site facility. While Mr. Farnsworth states in his
June 2018 opinion that the origin of this fill was not determined, he goes on to state
that “the fill material in the northwest portion of the Site had a similar suite of
elevated metals to that identified in the foundry pit contents (i.e. antimony, coppetr,

lead, tin and zinc)”.

[129] Given the “similar suite” of metals as between the fill material and the foundry

pit contents, | concur with Mr. Farnsworth’s reasonable conclusion that it is likely and
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probable that the contamination in this area is attributable to the movement and
handling of foundry soils to that portion of the Property. To suggest otherwise would
be, as Mr. Farnsworth says, an “unlikely coincidence”. It is a reasonable conclusion
since the foundry operations, which produced this material or fill, was the only

activity on the Property between 1971 and 1990.

[130] The third issue arises from Mr. Berger’s statement that, since the pits were
lined and sealed with concrete, they were isolated from groundwater. He opines that
since the materials in the pits remained isolated from the environment by concrete,
the contaminated sands in the pits do not appear to have contributed to the

contamination of the Property.

[131] In my view, Mr. Farnsworth’s second opinion dated June 13, 2018 is a

complete answer to Mr. Berger’'s conclusions:

a) Concrete surrounding all three pits was removed to expose the soils next
to (and under) the concrete pits to determine if contamination had
migrated beyond the concrete;

b) Samples of scrapings from the walls and base of the pits, taken after the
sands were removed and then the base of the pits were removed,
confirmed the presence of arsenic and copper concentrations greater
than the CSR commercial standard. Mr. Farnsworth opines that this
resulted from contaminant loss from the pits, which | consider a
reasonable and supportable conclusion;

c) Sampling of groundwater within the footprint of two former pits following
the removal of the pits also indicated contaminated water. Following
removal, the level of contaminants reduced. Again, Mr. Farnsworth
comes to the reasonable conclusion that the contamination was
consistent with foundry operations and leaching from the pits;

d) Samples of soil beneath the concrete line pits indicated copper and
arsenic exceeding allowable limits. Again, Mr. Farnsworth comes to the
reasonable conclusion that the foundry operations and loss from the
porous concrete are the most likely source of this contamination;

e) The porous nature of the concrete encompassing the spent foundry
sands in the pits was most likely the reason for contaminant loss below
these pits; and

f)  After removal of the foundry sand in the pits and the pits themselves,
Keystone found that groundwater contamination of copper and zinc
was stable or decreasing, representing a link between the materials
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found in the pit and the contamination.
[132] As CB2 argues, there remains the possibility that at least some of the
contamination arose from an off-site source. Keystone was unable to rule out such a

possibility and there is no evidence to confirm or refute this possibility.

[133] | accept Mr. Farnsworth’s opinions, as set out in his reports. There is also no
evidence or explanation as to when, why or how off-site soil might have been
deposited on the Property. | find that the likely and probable source of the present
contamination was the foundry operations, the handling of contaminated fill from
those operations and the filling of the concrete pits with that contaminated sand or fill
in 1990. This led to the designation of the Property as a “contaminated site” in

accordance with the EMA.

[134] Itis, however, impossible to determine what level of contamination existed
prior to June 1989 when the Joint Venture took over, including whether foundry
sands or materials were placed elsewhere on the Property. In addition, it is
impossible to conclude what level or contamination occurred from the foundry
operations from June 1989 to the end of the foundry operations in 1990, including
whether contaminated fill was moved again to other areas of the Property, including
the north end, as before. The identification of contaminated soil at the north end of
the Property which led to the 2003 remediation leads to the reasonable conclusion

that this soil arose from foundry operations.

[135] I also find that the filling of two of the pits with contaminated foundry sands in
1990 was a major contributing factor to the contamination of the Property and/or
ongoing contamination of the Property, when proper removal of those contaminated

sands from the Property was possible in the circumstances.

(B) WHO ARE THE “RESPONSIBLE PERSONS”?

[136] The first issue is a pleading point. Rolin suggests that no apportionment of the
cleanup costs may be granted against it as a “responsible person” since CB2 did not
file any counterclaim or third party proceeding against Rolin. This argument is

without merit.

2018 BCSC 2018 (CanlLll)



Rolin Resources Inc. v. CB Supplies Ltd. Page 27

[137] In paragraph 52 of its further amended response to civil claim, CB2 clearly
advanced the allegation against both Rolin and Dakirs, as plaintiffs, and Fred, that
they were all “responsible” for the remediation costs. The issue was clearly joined in
Dakirs/Rolin’s reply where they stated that, if they were “responsible persons”, they

were “minor contributors”.

[138] CBZ2’s counterclaim against Dakirs engages an entirely different issue based
on allegations of liability arising from the lease between Vanguard and Dakirs.
Similarly, CB2'’s third party proceeding against Fred refers to issues unrelated to
liability under the EMA, but also includes allegations that Fred is a “responsible
person” under the EMA, which | consider resulted in him being directly engaged on

this issue as a party.

[139] In the above circumstances, | conclude that the issue as to who is a
“responsible person” in these circumstances is clearly engaged at this trial with

respect to all named parties, being Rolin, Dakirs, CB2 and Fred.

[140] There is no doubt that CB1/CB2 is a “responsible person”. First, CB1l is a
former “operator” of the Property: ss. 39(1) and 45(1)(b) of the EMA. Second, CB1
produced a substance and caused the substance to be disposed of, handled and
treated in a manner that caused contamination of the site by producing, then placing
the foundry sands in the pits: ss. 39(1) and 45(1)(c) of the EMA.

[141] CB1 became a “responsible person” by reason of the enactment of the EMA
in July 2004, arising from its earlier foundry activities even before the Joint Venture’s
acquisition of its shares in June 1989 and afterward, while under the auspices of the
Joint Venture until and including the decommissioning of the foundry operations in
1990.

[142] Rolin and Dakirs, as legal and beneficial “owners” of the Property since 1989,

are also “responsible persons”: ss. 39(1) and 45(1)(a) of the EMA.

[143] Whether Fred is a “responsible person” is more controversial.
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[144] Firstly, Fred is an officer and director of Rolin/Dakirs. As such, he is a
“responsible person” under the expanded definition of “owner”: ss. 39(1) and
45(1)(a) of the EMA.

[145] Fred argues that CB2 has not demonstrated how he, as a director of

LE 11

Rolin/Dakirs as “owners”, “authorized, permitted or acquiesced in the activity which

gave rise to the cost of remediation” pursuant to s. 35(4) of the CSR.
[146] In my view, there is no merit to this argument.

[147] By Fred’'s own evidence, as a director of Rolin/Dakirs, he was well aware of
CB1’s activities on the Property since he was the person directing those activities. It
is sophistry to suggest that he didn’t authorize, acquiesce and permit the activities of
CB1 with respect to its foundry operations after June 1989. Fred, while acting in both
capacities (director of Rolin/Dakirs as owner; director/officer of CB1 as operator),
was the person in charge of CB1’s day-to-day activities in producing the
contaminated foundry sands and also, the person in charge, on behalf of both CB1
and Rolin/Dakirs, in altering the Property by dismantling the foundry pits and moving
the foundry sand into those pits. Again, Flory confirms that it was Fred as the “boss”
who gave instructions to Flory’s supervisor who in turn instructed Flory to arrange for
the pits to be filled. Alteration of the Property in this fashion is inherently an activity
which an “owner” would authorize, permit, or acquiesce in and Fred did just that qua

director on behalf of Rolin/Dakirs as owner.

[148] It was the foundry sands found in two of the pits that Rolin, Dakirs and Fred

now say was the source of the contamination found by Keystone in 2012.

[149] From June 1989 to 1990, Fred was also a director and officer of CB1 as the
“operator” and the person who produced, disposed of, handled and treated the
substances relating to the foundry operations. These actions were undertaken by

CB1 with Fred’s authority and direction.
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[150] Fred argues that CB1 ceased to exist to be a “person” after its amalgamation
into CB2 in 2013 and that therefore, he is no longer a director of CB1 as a “person”
under s. 39(1) of the EMA.

[151] Fred attempts to draw an analogy to the result when a corporation is

dissolved. Under s. 344(1) the BCA, a dissolved company “ceases to exist”.

[152] In Gehring v. Chevron Canada Limited, 2006 BCSC 1639, Justice Gray
considered whether a person could be a “responsible person” when he had been a
director of a company that had owned contaminated property but where the
company was later dissolved. At paras. 52-55, Gray J. held that, since the company
was no longer a “person”, the director was not within the expanded definition of

“‘owner”.

[153] Fred was unable to provide any support that this reasoning would equally
apply in respect of a company that later amalgamated. | would also note that the
BCA does not provide that upon amalgamation, the company is dissolved or ceases
to exist; rather, s. 279 refers to the amalgamating company as “continuing”. This is
consistent with the statutory provisions as to the effect of the amalgamation in s. 282
of the BCA which expressly provide that the amalgamating company’s rights,
interests and obligations continue in the amalgamated company.

[154] | conclude that the amalgamation of CB1 into CB2 does not mean that CB1
ceased to exist as a “person” for the purposes of the EMA. In my view, it would be
incongruous that the liability of CB1 as an amalgamated company continues to exist
as a “person” under s. 282 of the BCA but that other “persons” within that definition,

such as Fred, as a director, do not. Clearly, Fred continues to exist.

[155] In the alternative, | conclude that Fred became fixed with liability in 2004 upon
the proclamation of the EMA. At that time, he had been a director of CB1 since 1989
and involved in its operations in the 1989/1990 timeframe when CB1 was also
undoubtedly a “person” fixed with liability as “responsible person”. There is nothing

in the EMA to suggest that any later amalgamation of the company in 2013 was

2018 BCSC 2018 (CanlLll)



Rolin Resources Inc. v. CB Supplies Ltd. Page 30

intended to erase Fred’s liability that arose at that earlier time. | also note that the
facts in Gehring are distinguishable on that front. There, the company had been
dissolved for decades before the EMA came into force such that, when liability was

imposed in 2004, the company as a “person” no longer existed: para. 5.

[156] Indeed, the purpose of the “polluter pays” principle under the EMA is to hold
persons responsible, even if their involvement is historical. That purpose is achieved
by holding persons who are liable to account despite later changes in the corporate
status of other persons or later changes relating to the control of that person. In part,
that purpose is revealed by the reference in the EMA to not only present but past
owners and operators of the site. For example, a person does not escape liability by
simply resigning as a director of a company. To suggest that the director of a polluter
could escape an existing liability under the EMA by simply later altering the status of
the corporate polluter would, in my view, invite mischief toward defeating the

purposes of the EMA.

[157] In summary, | find that Rolin, Dakirs, CB2 and Fred are all “responsible

persons” under the EMA.

(C) ARE ROLIN, DAKIRS and FRED “MINOR CONTRIBUTORS”?

[158] Rolin/Dakirs and Fred argue that if they are found to be “responsible
persons”, they are “minor contributors”. The distinction is significant since that
designation means that a minor contributor is not jointly and severally liable for
remediation costs; rather, a minor contributor is only responsible for remediation
costs attributable to that person: ss. 47(1)-(2) and 50 of the EMA; Gehring at
para. 89.

[159] Section 50 of the EMA provides:
50 (1) A director may determine that a responsible person is a minor
contributor if the person demonstrates that

(a) only a minor portion of the contamination present at the site
can be attributed to the person,

(b) either

2018 BCSC 2018 (CanlLll)



Rolin Resources Inc. v. CB Supplies Ltd.

Page 31

[160] The analysis under s. 50 of the EMA is informed by the information that any

person seeking “minor contributor” status must provide pursuant to s. 38 of the CSR:

38

(i) no remediation would be required solely as a result
of the contribution of the person to the contamination at
the site, or

(ii) the cost of remediation attributable to the person
would be only a minor portion of the total cost of the
remediation required at the site, and

(c) in all circumstances the application of joint and separate
liability to the person would be unduly harsh.

(2) If a director makes a determination under subsection (1) that a
responsible person is a minor contributor, the director must determine
the amount or portion of remediation costs attributable to the
responsible person.

(3) A responsible person determined to be a minor contributor under
subsection (1) is liable for remediation costs in an action or
proceeding brought by another person or the government under
section 47 [general principles of liability for remediation] only up to the
amount or portion specified by the director in the determination under
subsection (2).

(4) If a director has determined that a responsible person is a minor
contributor for a site, the site is considered to be a contaminated site
at the time of that determination, despite the absence of a
determination under section 44 (1) [determination of contaminated
sites].

A responsible person applying for minor contributor status under
section 50 of the Act must provide information to a director, to the
extent the information is reasonably ascertainable, respecting all of
the following:

(a) the condition of the contaminated site at the time the
applicant

(i) became an owner or operator at the site, and

(ii) if applicable, ceased to be an owner or operator at
the site;

(b) any activities and land uses carried out by the applicant
while located at the site;

(c) the nature and quantity of contamination at the site
attributable to the applicant;

(d) all measures taken by the applicant to prevent or remediate
contamination;

(e) contamination on the site or released from the site which is
attributable to
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(i) the applicant, and
(i) other persons at the site;

(f) all measures taken by the applicant to exercise due
diligence with respect to any substance that, in whole or in
part, caused the site to become a contaminated site, including
any measures taken to prevent foreseeable acts of third
parties which may have contributed to the contamination at the
site.

[161] In the first instance, CB2 argues that this Court does not have jurisdiction to
make such a “minor contributor” determination, since s. 50 refers only to the
“director” doing so. Similarly, s. 38 of the CSR refers to a person providing
information to the “director” in respect of that designation. The definition of “director”
in s. 1(1) of the EMA refers to a “person employed by the government and
designated in writing by the minister as a director of waste management or as an

acting, deputy or assistant director of waste management”.

[162] As Rolin, Dakirs and Fred note, there is authority for the proposition that this
Court may also make such a determination: Dolinsky at paras. 110-130; Gehring at
paras. 87-112.

[163] In any event, in terms of the information relevant to this determination, | draw

on the evidence of both Sid and Fred and find as a fact that:

a) When the Joint Venture acquired the shares in CB1 and Seymour in
1989, neither Fred nor Sid were aware of any contamination of the
Property arising from CB1’s operations or otherwise, save for the
foundry sands which Fred believed to be contaminated and which was
later removed by the earlier owner. Sid was aware of these concerns

also;

b) From the time of the acquisition by the Joint Venture in 1989, Fred was
the president and on-site manager who exercised the day-to-day
control of CB1 and Seymour’s operations. Sid was located in Toronto

and not involved in the day-to-day operations;
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C) The decision to shut down the foundry operations was made by Fred,
Sid and perhaps other persons involved in the Joint Venture at the

time;

d) Fred was responsible for the actual shutting down of the foundry. He
admitted being on-site every day when the equipment was removed

and the pits were filled with foundry sand;

e) Consistent with his early assessment of the state of foundry sands on
the Property at the time of the Joint Venture’s acquisition, Fred also
knew that sands or materials produced by the foundry operations was
likely contaminated. In 1990, he was well aware of this when he
authorized the placement of that contaminated materials in two of the
pits as a representative of both CB1 and Rolin/Dakirs. This is the
contaminated material later found in and around the pits by Keystone

in 2012 that he alleges was the source of the Property’s contamination;

f) Sid was not aware of the specifics of how the shutting down of the
foundry operations was to be accomplished. He was not involved in
and not present for those activities, including making the decision to fill
two of the pits with foundry sands. He left the matter to Fred to deal

with; and

g) Before, during and after the shutting down of the foundry, Sid was not
specifically advised of any environmental issues relating to the
Property, save for being told by Fred that likely contaminated materials
were left on site by the previous owner and that they were later

removed.

[164] Fred does not address in his evidence what options he considered or due
diligence he performed in terms of disposing of the contaminated fill from the foundry
floor that was later transferred into two of the pits. He does not address what
measures, if any, he considered or took so as to prevent the contamination that he
now contends arose as a result. In my view, other options, such as removing this

material from the Property, could reasonably have been considered.
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[165] Rolin, Dakirs and Fred's argument that they are “minor contributors”
substantially rests on the contention that none of the contamination, or at least only
a minor portion, can be attributed to them in their capacity as “owners” or as a
director of “owners”. In other words, they contend that | should ignore Fred’s

involvement with CB1 as the “operator”.

[166] | reject this argument. As above, | have found that Fred has responsibility as
a director of an “operator”, CB1. He was the controlling mind behind CB1 particularly
as to the filling of the pits in 1990, which is said to have caused the contamination.

[167] | also disagree that Rolin and Dakirs, as “owners”, and Fred, as a director of
these “owners”, did not in that capacity contribute to any contamination. They were
certainly imbued with knowledge concerning CB1’s operations on site and the filling
of the foundry pits with contaminated soil or sands. | find that implicitly, these
persons, as owners, would have agreed to these operations by allowing them to
continue. They would also have implicitly or explicitly agreed in that capacity to allow
CB1/Fred to alter their Property by the filling of the pits with contaminated foundry
sands or fill from the foundry floor. In other words, the owner still had some ability to
control the activities on the Property: see Gehring at para. 59. An owner in these
circumstances cannot distance themselves from the activities that they know of and

specifically approve of.

[168] In the above circumstances, Rolin, Dakirs and Fred have failed to satisfy me
that they are “minor contributors” regarding the contamination in accordance with

s. 50(1)(a) of the EMA. It is certainly possible, or even likely, that the foundry
operations prior to June 1989 contributed to the contamination. However, after June
1989, Fred oversaw those operations and the disposal of contaminated materials
arising from the foundry operations. In addition, he was the sole figure having
decision making authority specifically with respect to the filling of the pits in 1990

with what he now says was contaminated materials.

[169] Rolin, Dakirs and Fred also fail to make out the other required grounds to be
deemed “minor contributors” under ss. 50(1)(b) and (c) of the EMA. Satisfying
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s. 50(1)(b)(i) that no remediation was required as a result of their contributions to the
contamination is an impossible task in the above circumstances given their position
at this trial that it was the filling of the foundry pits with contaminated soil from the
floor that led to the contamination issue arising. These actions occurred on Fred’s
watch and indeed, were directed to be done by Fred. Nor have Rolin, Dakirs or Fred
presented evidence that would allow a determination under s. 50(1)(b)(ii) that the
cost of remediation attributable to them would only be a minor portion of the total
cost of the remediation required at the Property.

[170] Lastly, in the above circumstances, | cannot conclude that the application of
joint and several liability to Rolin, Dakirs and Fred would be unduly harsh:

s. 50(1)(c). Indeed, given Fred’s involvement in CB1’s operations and his day-to-day
involvement in the decommissioning of the foundry, and the filling of the pits with
contaminated fill, in my view, it would be unduly harsh not to apply such liability to

him, Rolin and Dakirs.
[171] In conclusion, | do not find Rolin, Dakirs or Fred to be “minor contributors”.

(D) IS THE ACTION STATUE BARRED?

[172] The EMA does not provide for a limitation period with respect to cost recovery

actions. Accordingly, the ordinary limitation period applies.

[173] A consideration of this issue is made more difficult by reason of the fact that
the remediation costs were incurred over a long period of time, namely 14 years
from 2003 to 2017.

[174] In First National Properties Ltd. v. Northland Road Services Ltd., 2008 BCSC
569, the Court discussed the nature of a cause of action under the EMA, finding that

it was status based, not fault based:

55. Section 47 creates a new statutory cause of action that is status
based, not fault based. The object of the legislation is to encourage prompt
remediation of contaminated sites. It does not impose a statutory obligation to
remediate a contaminated site but rather provides a right to recover
reasonable remediation costs from a “responsible person”, if ordered to do so
by a government official or by the Court pursuant to s. 47(5). Under the Act it
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is not an offence to contaminate a site, only to fail to remediate if ordered to
do so.

[175] The above comment was approved by the court in J.l. Properties at

paras. 85-90, stating that the cause of action was not a claim for damages based on
contract, tort or statutory duty. Rather, the cause of action is a “sui generis statutory
cause of action to be reimbursed for costs” (para. 85) and a “form of reimbursement

for reasonable costs of remediation which another party has incurred” (para. 89).
[176] The question then arising is when did the cause of action accrue?

[177] First National Properties at paras. 57-58 supports that the earliest possible
time can only be when the cause of action came into existence, which in this case is
the date of the EMA’s enactment: July 8, 2004. By 2004, work by D. Kelly and
Sumas Remediation had been done, principally relating to the investigation of and

removal of soil from the area around the building perimeter.

[178] The former and now repealed Limitation Act, R.S.B.C. 1996, c. 266, c. 3(5)
provided for a six year limitation period after the date on which the right to sue arose:
J.I. Properties at para. 84.

[179] The new legislation, being the Limitation Act, S.B.C. 2012, c. 13, became
effective on June 1, 2013 well after many of the claimed costs were incurred.
Section 6 provides for a basic limitation period of two years after the date upon
which the claim is “discovered”. Section 8 provides that a claim is “discovered” when
a person knew or reasonably ought to have known that loss had occurred; that it
was caused by or contributed to by an act or omission by a person against who the

claim may be made; and that a court proceeding would be an appropriate remedy.

[180] CB2 argues that the plaintiffs’ claim here was fully discoverable in 2003. It
points to Fred’s admission at his discovery that after he reviewed the D. Kelly report
in 2003 he was "suspicious" about the possibility of further contamination inside the
building. | have already found that Fred knew that contaminated materials had been
placed in the two foundry pits as early as 1990. In that respect, | agree with CB2’s
position that this is the only reasonable conclusion, arising principally from the fact
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that there was nothing “new” from 1990 to 2011 by which Fred’s “suspicions” would
coalesce into “knowledge” of the contamination in the building only immediately after
Sid had exercised the shotgun sale purchase. D. Kelly and Sumas Restoration’s
work in 2003/2004 in the area outside of the building could only have served to
reinforce Fred’s earlier assessment that the foundry sands produced from the

operations were contaminated.

[181] Accordingly, CB2 asserts that the plaintiffs’ right to bring any action arose in
2003, such that the action should have been commenced no later than six years

afterwards, or sometime in 2009.

[182] CB2’s argument is not supported by the reasoning in First National Properties
at para. 55, where again, the Court confirmed that the EMA does not compel a
property owner to remediate a contaminated site; rather, the EMA only provides a
right of recovery in respect of remediation costs. As such, whether an owner is or is
not aware of the contamination does not answer the question as to when a cause of

action accrues under the EMA.

[183] The Court in First National Properties found that an order for recovery of
remediation costs, such as is sought here, can only be made once those costs are

known and quantified: paras. 56-57.

[184] Accordingly, the plaintiffs argue that it was only in 2017, when the full
remediation costs had been incurred, that it was able to bring this action. Here, the
action was filed on July 14, 2016. By that time, the remediation was still underway
and continued into 2017 leading to the issuance of the Certificate of Compliance in
January 2018.

[185] The plaintiffs’ position as to when the cause of action arose is further
supported by the reasoning of this Court in J.I. Properties Inc. v. PPG Architectural
Coatings Canada Inc., 2014 BCSC 1619. Justice Kent followed the statements
found in First National Properties and Workshop Holdings Ltd. v. CAE Machinery
Ltd., 2003 BCCA 56 and found that the cause of action only arose once all

remediation costs were incurred. He also held that costs incurred even outside of the
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limitation period could be sought. Justice Kent’s analysis of this issue was not
addressed by the Court of Appeal, who instead relied on his alternate finding on the

limitation issue.

[186] Nevertheless, | consider Kent J.’s reasoning on this point persuasive and

would adopt his analysis, as follows:

38. The cause of action under s. 47(5) of the EMA is bestowed upon any
person “who incurs costs” (present tense) in carrying out remediation, and the
recovery is in respect of all costs “reasonably incurred” whether on or off the
contaminated site.

39. Potentially recoverable costs include the costs of initial site
investigation, consultant costs, the cost of contractors and suppliers involved
in the removal and disposal of the contaminants, as well as costs relating to
containing, controlling and monitoring any substances which remain on-site.
Remediation of a contaminated site can take many years and, particularly
when a risk-based assessment approach is employed, may entail ongoing
costs of containment and monitoring of contamination for decades.

40. So when, then, did JIP’s cause of action arise in this case? Does the

EMA create separate and multiple causes of action every time any particular

remediation cost is incurred? Is aggregation permitted such that the cause of
action does not arise (in the sense of being perfected) until all aspects of the

remediation have been completed and all costs actually paid?

41. These fine distinctions are not just semantics. In the present case, if
the EMA only permits recovery of costs incurred in the 2-year period before
commencement of the action, almost all of the costs incurred by the plaintiff
would be excluded from recovery. If, on the other hand, the recovery action is
subject to a two-year limitation period but recovery is permitted for not just the
costs incurred in the two years before the action was commenced but also for
all costs incurred in the years before that date, then complete recovery can
be effected.

47. Any interpretation and application of the statutory liability imposed by
the EMA “should advance not hobble the integrity” of that regime. The EMA
expressly adopts as “general principles of liability for remediation” an
exposure to liability that is both “absolute” and “retroactive” (s. 47(1)). Further,
ss. 47(1), (3), and (5) combine to ensure liability is for all costs of remediation
reasonably incurred, which by the very nature of the exercise can include
costs incurred over many years.

48. In light of the above considerations, | do not think JIP’s right to bring
this cost recovery action arose until after March 12, 2007. JIP continued to
incur remediation costs after that date, which is two years before it initiated its
claim. | also hold that remediation all costs reasonably incurred before that
date can be recoverable, regardless of the date they were actually incurred.
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49, This holding will not, if applied in other EMA cost recovery cases,
result in “indeterminate liability” on the part of “responsible persons” as
suggested by ICI. Such persons can immunize themselves against liability for
future remediation costs through the certificate of compliance regime
contemplated by the Act. Exposure in the meantime for all reasonable
remediation costs regardless of when they were incurred, is consonant with
the “polluter pays” and retroactivity principles that are the primary drivers
behind the cost recovery regime set out in the Act.

[Emphasis added.]

[187] Applying the same reasoning here, since the plaintiffs commenced the action
while remediation was still ongoing, the cause of action had not yet fully accrued by
that time and no limitation issue arises. Accordingly, | find that the plaintiffs are able
to claim all remediation costs reasonably incurred prior to that time, even if they

were incurred before the commencement of the limitation period.

[188] CB2 argues that, at a minimum, the plaintiffs’ remediation costs from 2003,
2004 and 2009 were “clearly crystalized” at the time and must be considered to be
statute barred. All of these costs were outside of the six year limitation period

applicable under the former Limitation Act.

[189] At first blush, there would appear to be some basis on which to characterize
the 2003-2004 and 2009 costs in a different manner than the later costs. This
distinction arises principally on a temporal basis and the fact that the professionals
at that time considered that the contamination problem had been solved by the

removal of materials from the north end of the Property.

[190] However, on reflection, | see little merit in applying different limitation periods
to different aspects of the same overall remediation of the Property. The earlier
reports make clear that the 2003-2004 work only related to the area around the
building and it is beyond dispute, based on the later reports, that the contamination
of the Property went well beyond that.

[191] Accordingly, | find that the cause of action accrued only once all remediation
costs were known. It is only once all such costs are known and quantified that this

evidence can be put before the Court in order to determine the issues arising under
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the EMA, such as: the extent and cause of the contamination; who are the
“responsible persons” liable for the remediation; whether the costs have been

reasonably incurred; and, any apportionment or allocation of those costs.

[192] In light of my conclusion, none of the costs claimed by the plaintiffs are

statute barred.

(E) ARE THE COSTS CLAIMED “REASONABLE”?

[193] In paragraph 73 above, | have outlined the costs claimed by the plaintiffs,
totalling $508,618.12.

[194] There is no dispute that the EMA imposes liability only in respect of
remediation costs reasonably incurred: s. 47(1). | accept that the plaintiffs bear the
burden to prove that the costs were reasonably incurred.

[195] CB2 asserts that many of the claimed costs were not reasonably incurred.
CB2’s arguments concerning the direct remediation costs of $358,251.29 principally

arise from Mr. Berger’s opinion.

[196] Firstly, CB2 argues that costs were incurred that went beyond the remediation
of the three pits. However, | would note that the pleadings and Fred’s evidence at
this summary trial outlined all of the remediation costs incurred, which referred to not
only the pits, but also soil and groundwater investigation and assessment and soil
removal. All of these costs were directly or indirectly as a result of the problem with

the covered pits and the leaching identified there.

[197] With the exception of one aspect of the direct remediation costs, Fred’s
affidavit outlined all these costs and he provided documentary proof of invoices and

amounts paid.

[198] CB2’s principal argument as to the scope of the costs appears to be based on
the contention that only two of the pits needed to be remediated, since the third one
(the moulding pit) contained only uncontaminated river sand. Mr. Berger’s opinion

raises this issue, asserting that the pits needed to be removed for “building
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renovation reasons” not related to the contamination. He also questioned that the
concrete pits needed to be removed at all, presumably on the basis that the

contaminated materials could have been simply removed and the pits left intact.

[199] These arguments are completely met by the reply statements and opinion of
Mr. Farnsworth. He states that the concrete from the pits had to be removed to
expose the soil underneath for testing, to evaluate the effectiveness of the concrete
to prevent migration of contamination and to diminish the risk of residual hazardous
material remaining on the site. | accept his explanation as justifying all of the
expenses relating to the removal of all three pits, including the tendering costs of

Keystone.

[200] 1 also accept Mr. Farnsworth’s response and justification for the remainder of

the costs that Mr. Berger challenges in his report:

a) The costs to obtain the Certificate of Compliance: | accept that since the
Property was identified as a contaminated site by D. Kelly in 2003, it was
necessary to obtain a Certificate of Compliance rather than a less

expensive legal instrument such as a Determination;

b) The costs with Keystone under the “Background Determination”: | accept
that, since the foundry had operated on the site, an assessment was
necessary to determine whether dissolved iron and manganese were
background concentrations naturally occurring in groundwater. Without
such an assessment, significant further fees would have been necessarily

incurred;

c) The costs with Keystone under the “HHERA” scope and “AP Review
(Risk)”: I accept Keystone and Mr. Farnsworth’s conclusions that the
foundry operations likely contributed to the groundwater contamination
and that a “human health and ecological risk assessment” and review by
a risk based approved professional were reasonable steps in evaluating
risks associated with the Property in anticipation of an application for the

Certificate of Compliance; and
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d) The costs with Keystone in respect of the “Detailed Site Investigation”: |
accept that the investigations conducted, which determined that the soil
and groundwater contamination was associated with the foundry pits and
the fill material, were reasonable costs incurred toward securing the

Certificate of Compliance.

[201] In summary, | accept that the majority of the plaintiffs’ direct remediation costs
were reasonably incurred in respect of addressing the contamination issues
associated with the Property and are “costs of remediation” within the meaning of

s. 47(3) of the EMA.

[202] The only exception relates to amounts which Fred alleges he paid to D. Kelly,
presumably in 2003, in the “approximate” amount of $18,000. Fred states that he no
longer has a copy of these prior invoices. There is no indication that the plaintiffs
sought this documentation from D. Kelly. In my view, this evidence does not meet
the evidentiary standard of proving this aspect of the costs claimed on a balance of

probabilities.

[203] The final remediation cost issue relates to Fred’s evidence where he alleges
that the plaintiffs lost rental income of $97,300 from the Property in 2016. He states

in his affidavit:

59. Due to the remediation work being undertaken on the Property, the
plaintiffs were unable to rent the property. The plaintiffs lost approximately
$97,300 in rental income in 2016. This amount is calculated based upon the
basic rent paid by the defendant in 2015 at $13,900 per month. The Property
could not be rented for seven months during January, February, July, August,
September, and November 2016 due to remediation work. Seven months of
loss of rental income amounts to $97,300.

[204] | accept that the “costs of remediation” listed in s. 47(3) of the EMA was not
intended to be exhaustive, but to illustrate what one might reasonably expect as the
categories of such costs. In that respect, the types of potentially claimable costs is
not closed. | accept that it is arguable that loss of rental income from a property

could conceivably be considered a recoverable remediation cost under the EMA.
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[205] However, | agree that Fred’s evidence in support of this aspect of the claim
does not satisfy the evidentiary standard of proving this loss of rental income claim
on balance of probabilities. It is clearly only an estimation. Fred does not provide any
evidence as to what activities were taking place over these months in 2016 that
would have prevented the Property being leased. There is no evidence as to efforts
being made to rent the Property or even assessments by realtors as to whether the
Property could be rented. There is no explanation as to why there is no claim for lost
rental income in the intervening months of March-June and October 2016. There is
no evidence as to what happened in December 2016 as to the ability to rent the

Property at that time. There is no evidence at all as to market rental rates over 2016.

[206] In the above circumstances, Fred’s very basic statement as to this alleged
loss raises more questions than answers. In my view, insufficient proof of such loss

has been provided and this aspect of the claim is disallowed.

[207] In summary, | find that direct costs of remediation of $393,318.29 have been

proven.

(F) HOW SHOULD THE CLEANUP COSTS BE ALLOCATED?

[208] | have already referenced the provisions of the EMA (s. 47(9)) and the CSR
(s. 35) which govern the allocation process under the statutory scheme. The
principles found in those sections govern the allocation exercise and the exercise of

discretion in arriving at a “fair and just allocation”: J.I. Properties (C.A.) at para. 64.

[209] The relative positions of the parties here is stark: the plaintiffs and Fred assert
that CB2 should be allocated full responsibility for the remediation costs; CB2
asserts that the plaintiffs and Fred should be allocated full responsibility for the

remediation costs.

[210] [ will address the CSR s. 35(2) factors in turn toward allocating the
reasonable remediation costs among the “responsible persons” under the EMA, who
| have found to be Rolin, Dakirs, Fred and CB2.

a) the price paid for the property by the person seeking cost recovery
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[211] As noted above, Rolin and Dakirs have been the owners of the Property since
1989. At that time, CB1’s foundry operations had already taken place for almost two

decades.

[212] Rolin and Dakirs implicitly recognized those operations when they purchased
the Property. Needless to say, Fred and Sid expressly intended CB1 and Seymour’s

foundry operations to continue into 1990 when the foundry was decommissioned.

b) the relative due diligence of the responsible persons involved in the

action

[213] When Rolin and Dakirs purchased the Property and the Alagheband and
Assefi families purchased the shares in CB1, no one on the purchasers’ side was
aware of any contamination issues, save that shortly after closing the purchase,
Fred and Sid became aware of some contamination issues. The soil thought to be

contaminated was removed and there was a reduction of the purchase price.

c) the amount of contaminating substances and the toxicity attributable to
the persons involved in the action

[214] |find as a fact that, by the time of the foundry decommissioning in 1990, it
was no secret that the contaminated sand from the floor of the foundry was being
placed in two of the pits. As | have stated earlier in these reasons, no explanation
has been forthcoming from Fred as to why he made the decision to do this, when
other options (such as removal) would appear to have been equally available. There
is no evidence, for example, that Fred made any enquiries as to the (in)ability of the
concrete pits to contain the contamination in that sand or fill. On the face of things,
one can easily speculate that the filling in of the pits with this contaminated sand was
an economical solution to the problem in disposing of these materials such as one

could say “out of sight, out of mind”.

[215] | have already discussed Fred’s involvement in the placement of the
contaminated materials in the pits, which was later found to be leaching from the pits
into the surrounding soil and groundwater. | see no principled basis upon which to

distinguish his involvement in this task — i.e., making the decision to do so and
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supervising this work — on behalf of the operator (CB1) or the owner (Rolin/Dakirs):

see Gehring at para. 59.

[216] It was this activity which the plaintiffs allege was a predominant contributor to
the contamination of the Property, an allegation which | have accepted.

d) the relative degree of involvement, by each of the persons in the action,
in the generation, transportation, treatment, storage or disposal of the
substances that caused the site to become contaminated

[217] There is no doubt that CB1 was the “generator” of the substances that caused
the contamination and that CB1 was the person who “transported” and “treated” the

substances.

[218] In addition, I have concluded that both CB1 and Rolin/Dakirs were both
involved in the “storage and disposal” of the foundry sands by the placement of
those contaminated sands into the two foundry pits before the floor of the building
was covered with concrete. All three corporate entities, through Fred, were well

aware of the contaminated foundry sands being placed in the pits.

[219] CB2 argues that it would be unjust to hold it liable as “currently constituted”,

citing that it is innocent of wrongdoing.

[220] | accept CB2’s submissions that the Lowes, the shareholders of Monarch,
who ultimately came to own the shares in CB1 after 2011, had no involvement in the
generation of the contaminated substances. In addition, they had no personal
involvement in the manner in which the contaminated foundry sands were placed on

the Property and allowed to spread contamination across it.

[221] However, CB2 is attempting to conflate the share ownership of CB1 with CB1
itself, when the principle of corporate identity allows for no such thing, at least in
these circumstances: Salomon v. A. Salomon and Co. (1896), [1897] A.C. 22

(Judicial Committee of the Privy Council).

[222] The fact remains that the Lowes/Monarch bought the shares in CB1 and
therefore, inherited whatever liability flowed from that decision. The Lowes would no
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doubt have known, or had the means to know, of the previous foundry operations. A
quick review of environmental legislation even at that time would have highlighted
risks with such operations. Indeed, their enquiries included questions related to

environmental risk.

[223] Itis beyond dispute that such a result could have been avoided by the
purchase of CB1’s assets, rather than a share purchase, an option that the Lowes
now candidly admit was possible. It appears that the Lowes are experienced
businessmen. In addition, Monarch made its decision as to how to complete the
purchase after obtaining legal advice. Mr. Lowe’s present statement that, had he
known of the issues, Monarch would not have bought the shares without a financial
adjustment or indemnity from the shareholders, is simply a regretful reflection made
with the benefit of hindsight.

[224] As such, a “responsible person” under the EMA, such as CB2, can not now
avoid liability simply by asserting the innocence of its shareholders. Simply put, the
Lowes/Monarch bought a company (CB1) that had already, by that time, become

liable for these remediation costs by reason of the EMA.

[225] In my view, the allocation exercise under the EMA was not intended to
alleviate a polluter (CB1/CB2) in order to shield business persons who now own that

polluter from bad or improvident business and legal decisions that they now regret.

e) any remediation measures implemented and paid for by each of the
persons in the action

[226] The evidence establishes that, since 2003, Rolin and Dakirs have undertaken
all the remediation measures in relation to the Property and that they have paid all

the costs associated with that remediation.

[227] CB1/CB2 have not paid any such costs.

f) other factors relevant to a fair and just allocation

[228] With respect to this factor, CB2 argues that Fred can be criticized for his

actions (or inactions) in relation to the contamination in the foundry pits.
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[229] | accept that Fred had knowledge of the contamination when he authorized
and supervised the placement of the contamination foundry sands in the pits in
1990.

[230] CB2 then argues that Fred'’s (in)actions later in relation to the shotgun share

sale are relevant factors to be considered in the allocation exercise.

[231] | do not agree. While there may be a basis to criticize Fred’s actions in
relation to his lack of communication about the contamination in the foundry pits to
Sid and perhaps others, | do not see that these (in)actions had any effect in
increasing (or decreasing) his personal involvement in the contamination, which had
occurred by reason of CB1’s operations in 1989-1990 and which continued to cause
contamination into the later years. The fact remains that the contamination
happened in that time frame (and perhaps before) and that it continued. There is no
evidence to suggest that there was an increase in the contamination arising from

Fred’s actions post 1990.

[232] In conclusion, | think a fair and just result, subject to consideration of the other
issues discussed below, is that Rolin/Dakirs, Fred and CB2 each be allocated one
third of the liability for the remediation costs. | make that determination in that
respect in relation to Rolin and Dakirs by essentially treating them as one entity,
since Dakirs is really only a nominal party holding the legal title to the Property on
behalf of Rolin.

(G) ISTHE RELEASE IN FAVOUR OF FRED EFFECTIVE?

[233] CBZ2’s third party action against Fred refers to various causes of action, which

can be summarized as follows:

a) That Fred, as an officer and director of CB1, was negligent in allowing the
contamination to occur and not remediating it, thereby exposing CB1 to

liability for remediation;
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b) That Fred made various express fraudulent misrepresentations and that
his silence and concealment of the contamination is also a

misrepresentation; and

c) That Fred breached his duty of good faith in respect of the shotgun

transaction leading to the sale of his shares to Sid in 2011.

[234] The major stumbling block to CB2’s allegations, as above, is the release
dated July 27, 2011 that CB1 signed in favour of Fred arising from the shotgun share
transaction in 2011. That release executed by CB1 was in respect of:

... any and all actions, causes of action, claims, demands and damages
howsoever arising which [CB1, Seymour and others] now have or may
hereafter have against [Fred] by reason of any cause, act, deed, matter, thing
or omission existing up to the execution of these presents and in particular
but without limiting the generality of the foregoing, [CB1, Seymour and others]
hereby release [Fred] from any and all actions, causes of action, claims,
debts, demands and damages howsoever arising out of any obligations
arising from the affiliation or relationship of [CB1, Seymour and others] with
[Fred] ...

[235] It is evident enough that this release is a general and very broad release and
would encompass any basis for liability that Fred may have had to CB1 at the time.

[236] CB2 seeks an order that the release is void and of no effect, asserting that it

was obtained by fraud.

[237] A case cited by CB2, being Fotini’s Restaurant Corp. v. White Spot Ltd.
[1998], 38 B.L.R. (2d) 251 (S.C.), was a case where the plaintiff had executed a
general release in favour of the defendant in respect of the purchase of a restaurant
business. The plaintiffs sought to avoid the consequences of the release, alleging
that they were induced into signing the release based on negligent or fraudulent
misrepresentations. At paras. 6-10, the Court discusses that a release is subject to
ordinary interpretation principles and will be interpreted based on the wording of the
release and what was “in the contemplation of the parties at the time the release

was given”.
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[238] | agree with the plaintiffs that the release was a general release intending to

completely sever all potential sources of liability between CB1 and Fred, including

any liability that may have been fixed on Fred in his capacity as a director and officer

of CBL1 (i.e., based on his “affiliation” or “relationship” with CB1).

[239] In addition, I find that when Sid caused CB1 to execute the release in 2011,

Sid/CB1 would have been well aware of potential environmental issues relating to

the Property:

a)

b)

d)

Sid knew about the foundry operations and either knew or should have
known of potential environmental concerns arising. By Sid’s own
evidence, Fred raised concerns about possible contamination from

foundry sands immediately after acquiring the business in 1989;

Sid was expressly aware of the remediation work done on the Property by
D. Kelly and Sumas Restoration in 2003/2004 which identified
contaminants, being constituent elements of a foundry operation. He was
aware that this remediation was only in the areas outside the building, not
inside. He was also aware of PGL’s work on the Property in relation to

environmental remediation in 2009;

Sid states that arising from Sumas Restoration’s work, he “believed” that
the Property was free of contamination. There is no basis asserted for
that belief, beyond the fact that Fred didn’t indicate to him otherwise.
There is no indication that he asked Fred about the foundry operations
and, for example, how the foundry sands had been disposed of — either
generally or upon the decommissioning — and where they had been

placed;

Sid participated on behalf of Dakirs, CB1 and/or Seymour in making
representations to various financial institutions relating to environmental
matters in 2005, 2009 and 2010 i.e., that there were no such issues in
respect of the Property. Again, there is no indication that he made any
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e)

independent effort to confirm those representations, beyond his “belief”
that the Property had been remediated in 2003/2004; and

In April 2011, Sid knew that CB1 was releasing Fred from all claims at
precisely the time when CB1 knew that a potential purchaser of CB1’s
shares (Monarch) wanted to do diligence on “known environmental risks

relating to the business”.

[240] In my view, in the above circumstances, potential environmental issues were

in the contemplation of both CB1 and Sid when Sid executed that release on behalf

CB1. Accordingly, the claims now advanced by CB2 in its third party proceeding

were included in the release and cannot now be advanced.

[241] Further, CB2 argues that Fred “procured” the release by knowingly

misrepresenting the contamination to Sid and the Lowes, citing Fotini’s Restaurant

at para. 18.

[242] This argument suffers from a number of deficiencies:

a)

b)

d)

CB1’s release was only provided in the context of the exercise of the
reverse shotgun provision by Sid in response to Fred’s own offer to

purchase under the Shareholders Agreement;

Fred’s intention was to buy all of Sid’s shares in CB1, although he was
unsuccessful. Indeed, by his offer of April 28, 2011, Fred’s offer included
that Sid would similarly be released by CB1 under the terms of his offer. It
is incorrect to characterize Fred as trying to benefit from his silence by

hoodwinking Sid into buying his shares;

There is no evidence that Sid relied on Fred’s previous silence
concerning any environmental matters or issues relating to CB1 in
coming to his decision as to how to respond to Fred’s shotgun offer. Sid

could have accepted the offer or invoked the shotgun provision himself;

In invoking the reverse shotgun provision, Sid was compelled, by section

4.4 of the Shareholders Agreement, to offer that same term and condition
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f)

)

(i.e., the release) to Fred. Accordingly, | give no weight to Sid’s present

evidence that “had | known that Fred would be making a claim to recover
damages or costs relating to the remediation of the contamination on the
Property, | never would have signed the release”. In fact, having invoked

the shotgun, he had no option but to do so;

There is no basis upon which one could discern an intention to dupe Sid
into causing CB1 to release Fred. In fact, if Fred had been successful in
acquiring Sid’s shares, Fred would have been the person left “holding the
bag” with CB1 exposed to liability under the EMA and Sid being released.
It is pure speculation that Fred would similarly have proceeded to sale to
Monarch and if so, on what terms. Even if Fred would have proceeded to
close a sale of CB1’s shares to Monarch himself, Fred would likely not
have been in a position to seek or obtain a release from CB1. As part of
those transactions, he may also have been required to give certain

representations to Monarch as to environmental risk issues;

The release was not given by Sid, but by CB1. CB1 has no basis upon
which to assert or complain that Fred made misrepresentations to
another party or that that party suffered loss as a result. Sid was not the
person who is alleged to have signed any release by reason of any fraud.
Sid is not a party to this action; and

There is no evidence that Fred made any misrepresentations to the
Lowes in relation to later transactions between Monarch and Sid. Fred
was not a part of any negotiations of those agreements and he made no
express or implied representations to the Lowes/Monarch in that respect.
The Lowes/Monarch were specifically aware or should have been aware
of the provisions of the shotgun offers and that a release would be
provided by CB1 to Fred. The Lowes and Monarch are not parties to this

action and do not allege any loss arising from Fred’s actions.

[243] Similarly, | see no basis upon which CB2 can advance the argument that

CB1’s previous representations and agreements to various financial institutions

2018 BCSC 2018 (CanlLll)



Rolin Resources Inc. v. CB Supplies Ltd. Page 52

regarding the absence of contamination on the Property can be laid at the feet of
Fred. These agreements and representations were made by CB1, not Fred. In
addition, either Fred or Fred and Sid signed these documents as officers and
directors of CB1.

[244] In summary, there is no evidence that Fred procured the release from CB1 by

fraud.

[245] 1 will also briefly address CB2’s argument that Fred breached his duty of good
faith in respect of the shotgun transaction and the sale of his shares to Sid in 2011.

[246] This argument is based on the discussion found in Bhasin v. Hrynew, 2014
SCC 71. In that case, the Supreme Court of Canada established the principle that
“parties generally must perform their contractual duties honestly and reasonably and
not capriciously or arbitrarily” (para. 63). CB2 argues that Fred was required to be
honest with the other contracting parties in relation to the performance of their

contractual obligations, citing Cromwell J.:

60. Commercial parties reasonably expect a basic level of honesty and
good faith in contractual dealings. While they remain at arm's length and are
not subject to the duties of a fiduciary, a basic level of honest conduct is
necessary to the proper functioning of commerce. The growth of longer term,
relational contracts that depend on an element of trust and cooperation
clearly call for a basic element of honesty in performance, but, even in
transactional exchanges, misleading or deceitful conduct will fly in the face of
the expectations of the parties: see Swan and Adamski, at s.1.24.

[247] CB2 alleges that Fred was dishonest by concealing the contamination. CB2
also alleges that Fred was dishonest by failing to disclose his intention to claim the
remediation costs, i.e. to bring this lawsuit.

[248] However, if such concealment occurred, resulting in a breach of the duty, it
was done to Sid and he does not allege any loss arising from any breach. Further,
the Court in Bhasin makes clear that the good faith principle does not impose a duty

of disclosure: para. 73. Rather, the duty lies in the performance of the contract.
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[249] Here, Sid offered to buy Fred’s shares for a certain price and on certain
terms. That is exactly what Fred did. He sold his shares to Sid in consideration of
receiving the purchase price. No terms were associated with that offer beyond what
was already in Fred’s earlier offer. Sid did not require Fred to make any
representations to him concerning environmental matters prior to Sid making that

offer.

[250] Simply put, there is no evidence that Fred “lied” to or “misled” Sid in respect
of his performance of the shotgun transaction by which Sid purchased Fred’s shares
in CB1. Nor was Fred involved in any contract, or the performance of any contract,
with Monarch in relation to its purchase of Sid’'s shares in CB1. After Sid purchased
his shares in CB1, Fred severed all tied to the operating companies. He also had
nothing further to do with Monarch in respect of those transactions. CB2 other
allegations, as above, concerning the actions of Fred after the closing of the shotgun

transaction, are simply irrelevant.

[251] [ conclude that the release is a complete answer to the allegations against
Fred advanced in the third party notice. The release, as an agreement between CB1
(now CB2) and Fred, is also effective as a relevant factor to disallow CB2 from
seeking a determination of Fred as a “responsible person” under the EMA: EMA,

ss. 47(9)(d) and 48(4)(a); CSR, ss. 35(1) and 35(2)(f).

[252] Needless to say, the release does not affect any liability of Rolin and Dakirs,

including allocating some measure of the remediation costs to them.

(H) IS DAKIRS LIABLE TO CB2 UNDER THE LEASE?

[253] CBZ2’s counterclaim against Dakirs relates to a lease between Dakirs and

Vanguard. Vanguard was another of the companies operated by the Joint Venture.

[254] By early 2011, Fred and Sid were continuing their discussions and
negotiations with the Lowes/Monarch. In anticipation of the sale of their shares in
CB1 to Monarch, Fred arranged for a lease on the Property to be drafted. This was
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because Sid and Fred did not expect that the sale to Monarch would include the

Property.

[255] The lease was dated January 1, 2011 but signed sometime in the spring of
2011 (the “Lease”). It named Dakirs as landlord and Vanguard as tenant. The term is
from January 1, 2011 to December 31, 2015. Fred and Sid, who were officers and

directors of both landlord and proposed tenant, signed the lease for both companies.

[256] The relevant terms of the Lease are:

1.1 Defined Terms

(K) "Hazardous Substance" or “Hazardous Substances" means any
pollutants, contaminants, deleterious substances, underground or above-
ground tanks, asbestos materials, hazardous, corrosive, or toxic substances,
special waste or waste of any kind, or any other substance which is now or
hereafter prohibited, controlled or regulated under Environmental Laws:

15.4 Material Compliance

Except as previously disclosed in writing to the Tenant, the Landlord
represents and warrants to the Tenant that the Lands and Premises are in
material compliance with all Environmental Laws and that the Landlord has
not received any notice of non-compliance, and does not know of, nor have
reasonable grounds to know of, any facts which could give rise to a notice of
non-compliance with any Environmental Laws.

15.5 Environmental Laws

In performing or causing to be performed its obligations pursuant to this
Lease, the Landlord shall comply with all Environmental Laws in resepct of
Hazardous Substances existing on, in, or under the Lands and Premises,
save and except in respect of Hazardous Substances whose existence is
attributable, wholly or in part, to the Tenant's Fixtures and activities located or
carried on in, on or adjacent to the Lands and Premises by the Tenant or to
any act or omission of the Tenant or those for whom it is in law responsible
during the period of the Tenant's use or occupation of the Lands and
Premises.

15.6 Claims

The Landlord shall indemnify and save harmless the Tenant and its officers,
directors, employees, and others for whom the Tenant is in law responsible,
from and against all claims which may be made or brought against and/or
which the Tenant may suffer or incur as a result of the existence of
Hazardous Substances attributable to an act or omission of the Landlord ...

[Emphasis added.]
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[257] CB2 asserts that the Lease contains misrepresentations as to the
environmental state of the property. CB2 cites Boyd v. Cook, 2016 BCCA 424 at
paras. 24-25 as setting out the elements of fraudulent misrepresentation: (1) a false
representation made by the defendant; (2) some level of knowledge of the falsehood
of the representation on the part of the defendant (whether through knowledge or
recklessness); (3) the false representation caused the plaintiff to act; and (4) the

plaintiff's actions resulted in a loss.

[258] [ conclude, however, that CB2 has not established any of the above elements

of fraudulent misrepresentation against Fred or Dakirs in respect of the Lease:

a) Dakirs’ representations in the Lease were not false, knowingly or
otherwise. The Property was in material compliance with all
Environmental Laws referred to in section 15.4. As the plaintiffs and
Fred note (and as acknowledged by CB2 in its amended response to
civil claim), it is not an offence under the EMA to contaminate a site,
only to fail to remediate if ordered to do so: First National Properties at

para. 55;

b) Dakirs had not received any notice of non-compliance under any
“Environmental Laws” referred to in section 15.4. In addition, there is
no evidence that establishes that Sid, Vanguard or CB1 received
written notice of non compliance under any applicable “Environmental

Law”;

C) Vanguard/CB1 did not act or rely on any representations in the Lease.
The Lease contained representations made by Dakirs to Vanguard
only. At the time the representations were made, CB1'’s directors were
also the directors of Dakirs. As such, any information known by Dakirs
was also equally known by CB1/Vanguard. | accept the plaintiffs’
submissions that this knowledge is held by the companies
(CB1/Vanguard) even if that information was not known to some of the

directors of the company, such as Sid; and
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d) There is no evidence that Dakirs’ representations in the Lease
concerning environmental matters caused any loss to Vanguard giving

rise to a cause of action.

[259] The more relevant (and the only pleaded) allegation is CB2’s contention that,
pursuant to s. 15.6 of the Lease, it is entitled to be indemnified by Dakirs in respect
of any liability imposed on CB2 under the EMA in respect of the Property. CB2
asserts that one of the amalgamating companies included Vanguard and that
therefore, it is entitled to assert all rights granted to Vanguard: s. 282(1)(g) of the
BCA.

[260] This argument is equally doomed to failure.

[261] By 2011, when the Lease was signed, CB1 was already imbued with liability
under the EMA by reason of having been an “operator” on the Property — or
“responsible person” who had caused contamination up to 1990. Vanguard did not
attract liability under the EMA as a tenant under the Lease from January 2011 to
December 2015 by reason of any breaking of “Environmental Laws” attributable to
acts or omissions of Dakirs as the landlord, or for which Vanguard/CB2 might have

sought indemnification from Dakirs as the landlord.

[262] In short, the indemnity under the Lease was not meant to relieve another
party (CB1) of liability it already had as a responsible person under the EMA prior to
Lease being executed.

[263] In the above circumstances, CB2’s counterclaim against Dakirs is dismissed.

() ARE ROLIN/DAKIRS AND FRED OTHERWISE LIABLE TO CB2?

[264] CB2 alleges that Rolin, Dakirs and Fred are liable to it by reason of what is

said to be Fred’s tortious conduct.

[265] | have already concluded that the release executed by CB1 in favour of Fred
is a complete answer to the allegations advanced against Fred in the third party

notice. This would include allegations of negligence, fraudulent misrepresentations
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and allegations of a breach of the duty of good faith in relation to the performance of

any contract.

[266] Many of these same allegations are also advanced against Rolin and Dakirs
in CB2’s amended response to civil claim and further amended response to civil
claim, again arising from allegations about Fred’s action or inactions while he was

acting as an officer and director of Rolin/Dakirs.

(1) Negligence

[267] CB2 argues that, as a director, officer and senior manager of Rolin/Dakirs,
Fred owed a duty of care to ensure that the Property did not become contaminated.
CB2 argues that Rolin/Dakirs, through Fred, were obliged to ensure that steps taken
to fill the foundry pits did not contaminate the Property and also, that they had a duty

of care to remediate the Property.

[268] CB2 does not, in its pleadings, allege to whom this duty is owed. However, in
its argument, it is said to have been owed to CB1 arising from the “proximity” of the
landlord/tenant relationship, citing Cooper v. Hobart, 2001 SCC 79, and Rankin
(Rankin’s Garage & Sales) v. J.J., 2018 SCC 19 at paras. 16-19. By this, | take it to
mean that there was informal occupation of the Property by CB1 since no formal

lease was in evidence.

[269] CB2 cites Enviro West Inc. v. Copper Mountain Mining Corp., 2012 BCCA 23
at para. 16 in support of the argument that Rolin/Dakirs are negligent because they
knew or ought to have known of the contamination, they allowed the contamination

to happen, and they did not remediate.

[270] A reading of Enviro West does not support CB2’s arguments. The case does
not stand for the proposition that an owner (Rolin/Dakirs), or a director of an owner
(Fred), has any duty of care to remediate contaminated property that might be
occupied by that other person. In Enviro West, the court acknowledged the trial
judge’s findings that the owners and operators of electrical transformers which were

leaking oil contaminated with high levels of polychlorinated biphenyls (PCBs) owed a
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duty to disclose to the party hired to remove and transport the oil that it was

contaminated. Those facts are completely distinguishable from those here.

[271] Here, itis not apparent that any duty of care existed. | will repeat again that it
is not an offence under the EMA to contaminate property. Further, and generally
speaking, a landlord will expect a tenant’s operations to be in compliance with
applicable laws and the landlord, by the terms of the tenancy, may restrict the
activities conducted on the premises. No laws were broken by the landlords and
there is no evidence that Rolin/Dakirs restricted CB1’s operations. As is quite clear,
Rolin/Dakirs were well aware of CB1’s operations and the nature of those

operations.

[272] In these unique circumstances, | fail to see how CB1, as tenant, can complain
that its landlord did not prevent the very contamination that was done by that tenant.

[273] The same goes for the allegation that Rolin/Dakirs should have remediated
the Property. No such obligation exists at law. In fact, CB1 bore at least some of the
responsibility to remediate the Property itself. Even if Rolin/Dakirs had earlier
undertaken remediation work at the Property, CB1 would still have faced liability as a
“responsible person” under the EMA which imposed liability on CB1 for remediation
costs. This is another way of saying that, even if this duty of care existed, CB1 has
not established causation. CB2 has not shown how “but for” Rolin/Dakirs’ purported
breach of their standard of care to CB1 that it suffered loss.

[274] In sum, | see no basis upon which Rolin/Dakirs can be said to have been
negligent in respect of their relationship with CB1 to support any claim for
contribution and indemnity under the Negligence Act, R.S.B.C. 1996, c. 333.

(i) Fraudulent Misrepresentation

[275] Under the section of these reasons addressing CB1’s release in favour of
Fred, | have set out the requisite elements of the tort of fraudulent

misrepresentation.
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[276] In addition, | have rejected any such claim against Fred and Dakirs relating to
the Lease and against Fred relating to agreements with and representations to

various financial institutions for the reasons expressed above.

[277] Similarly, none of the other arguments advanced by CB2 relating to
Rolin/Dakirs have any merit. The fact of the matter is that Rolin/Dakirs didn’t make
any false representations to CB1 about the contamination, principally because CB1
was the party who had done it in the first place. In that respect, | agree with the
plaintiffs and Fred that CB1 cannot claim that it did not know of the contamination.

[278] CB2 cites many cases dealing with negligent or fraudulent representations by
vendors of property concerning the environmental state of property as sufficient to
impose liability on those vendors for later remediation. However, Rolin/Dakirs were
not the vendors of the Property when the later transactions were completed in 2011.

In fact, the Property was not sold at all.

[279] The gravamen of CB2’s arguments concerning reliance as also grounded in
the allegation of Sid and the Lowes that they relied on certain representations which
led to the reverse shotgun transaction and the later purchase of Sid’s shares in CB1

by Monarch/the Lowes.

[280] | have already addressed, and rejected, the allegations levelled at Fred
arising from these later transactions. Further, there is nothing to suggest that
Rolin/Dakirs was involved in any way in those later transactions such that Fred’s

actions can be attributed back to those plaintiffs.

[281] In summary, there is no independent basis upon which to find that
Rolin/Dakirs or Fred committed any torts in respect of this matter in relation to CB1
(now CB2) so as to impose liability upon them for the costs of remediation.
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CONCLUSION

[282] Having made the above findings, the final matter relates to the allocation
between the “responsible persons” of the remediation costs, in the context of Fred

having been released by CBL1 of any liability in that regard.

[283] In all of the above circumstances, | conclude that a fair and just allocation

would be an equal sharing between Rolin/Dakirs and CB2.
[284] Accordingly, | grant the following orders:

a) Judgment in favour of the plaintiffs against CB2 in the amount of
$196,659.14, representing one half of the reasonably incurred

remediation costs;
b) CB2’s counterclaim against Dakirs under the Lease is dismissed; and
C) CB2’s third party notice against Fred is dismissed.

[285] Both counsel requested that the matter of costs be left for further submissions
once these reasons were released and the parties could consider what issues may
arise in that respect. Accordingly, failing agreement between the parties, if any party
wishes to seek a costs award, they must file an application to determine those costs
within 30 days of the release of these reasons and thereafter, take steps to set the

matter down before me within a reasonable period of time.

“Fitzpatrick J.”
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I INTRODUCTION

[1] These are proceedings brought by the petitioners pursuant to the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”). The petitioner
companies are part of what | will describe as the “Walter Canada Group” which

includes other entities, as | will discuss below.

2] This application is brought by the Walter Canada Group to determine the
validity of a claim filed in these proceedings by the UMWA 1974 Pension Plan and
Trust (the “1974 Plan”).

[3] The 1974 Plan’s claim is asserted as a liability of the Walter Canada Group
based on the provisions of U.S. legislation, namely the Employee Retirementand
Income Security Act of 1974,29 U.S.C. § 1001, as amended (‘ERISA”). The amount

of the claim arises from certain unfunded pension liabilities owed to former
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employees of a U.S. entity within the larger international Walter Energy Group. For
context, the Walter Canada Group is the Canadian part of the international “Walter
Energy Group”. ERISA is sometimes referred to as “long arm” legislation in that the
1974 Plan asserts that this U.S. legislation applies to the Walter Canada Group even
though they were all Canadian corporations or entities conducting their mining

businesses only in Canada and not in the U.S.

[4] As far as 'm aware, and all counsel agree on this point, this is the first time
that a Canadian court will have considered whether ERISA applies in Canada and in
these circumstances. It also appears to be the case that no U.S. court has yet
considered whether ERISA applies to entities outside of the U.S.

[5] The 1974 Plan’s claim is extremely large - approximately $1.25 billion. If the
1974 Plan’s claim is valid, it will swamp all other valid claims that have been filed in
the estate against the Walter Canada Group. The result would be that the vast
majority of the realizations from the estate assets - estimated by mid-2017 to be
approximately $63 million - would be paid to the 1974 Plan and not in respect of the
claims of other creditors. These other creditors include the Walter Canada Group’s
former employees, which in turn include union members represented by the United

Steelworkers, Local 1-424 (the “Union”), to whom substantial amounts are owed.

I PROCEDURAL BACKGROUND

[6] The Claims Process Order that was granted on August 16, 2016 (see Walter
Energy Canada Holdings, Inc. (Re), 2016 BCSC 1746 at paras. 86-87) put in place a
specific claims process designed to address the 1974 Plan’s claim. Pursuant to the
Claims Process Order, and with the objective of clarifying the issues as between the
parties, the 1974 Plan filed a notice of civil claim on August 26, 2016 in this action.
Responsive pleadings were filed by the Walter Canada Group and the Union shortly

thereatfter.

[7] Paragraph 30 of the Claims Process Order provided that, upon the filing of
the pleadings, the 1974 Plan’s claim was to be adjudicated by the Court “under a

procedure to be determined more fully by subsequent Order of this Court”.
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[8] There were various disagreements between the Walter Canada Group, the
Union and the 1974 Plan as to whether pre-hearing discovery procedures were
required or necessary prior to a determination of certain preliminary issues raised by
the Walter Canada Group. Since at least the fall of 2016, the 1974 Plan has taken
the position that it is inappropriate to determine these preliminary issues on a

summary basis without allowing it to conduct discovery of the Walter Canada Group.

[9] This disagreement led the Monitor to apply for directions on the procedure to
adjudicate the 1974 Plan’s claim, as was expressly directed under paragraph 31 of
the Claims Process Order. | denied the oral and document discovery sought by the
1974 Plan arising from two hearings: firstly, on October 26, 2016 (Walter Energy
Canada Holdings, Inc. (Re) (Unreported; October 26, 2016) and secondly, on
November 28/December 2, 2016 (Walter Energy Canada Holdings, Inc. (Re), 2016
BCSC 2470). Those decisions were made in light of the Walter Canada Group’s
position that the preliminary issues could be resolved on a summary basis,
consistent with the legislative objective under the CCAA to determine claims in that

manner.

[10] After the October 26, 2016 hearing, the parties agreed to a Case Plan Order
which set out various deadlines for the delivery of the applications and responses,

evidence and written arguments, all in advance of the January 2017 hearing.

[11] In November 2016, the Walter Canada Group filed their application for a
summary hearing to decide these issues. Although described as a “summary
hearing”, the nature of the hearing can be described as a hybrid one. In addition to
the pleadings, applications and responses, the evidence before the Court consisted
of various affidavits, the Walter Canada Group’s notice to admit and the 1974 Plan’s
response to the notice to admit. In addition, as the answer to one of the issues -
namely, whether ERISA applies exterritorialy to the Walter Canada Group - is a
matter of U.S. law, the Walter Canada Group and the 1974 Plan both filed expert
reports from U.S. attorneys. All three of these experts were cross examined on their

reports at this hearing.
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I ISSUES

[12] The Walter Canada Group seeks the following declaratory relief:

a) under Canadian conflict of laws rules, the 1974 Plan’s claim as against the
Walter Canada Group is governed by Canadian substantive law and not
U.S. substantive law (including ERISA);

b) in the alternative, if the 1974 Plan’s claim against the Walter Canada
Group is governed by U.S. substantive law (including ERISA), then as a
matter of U.S. law, “controlled group” liability for withdrawal liability related
to a multiemployer pension plan under ERISA does not extend

extraterritorially; and

c) inthe further alternative, if the 1974 Plan’s claim against the Walter
Canada Group is governed by U.S. substantive law (including ERISA),
and ERISA applies extraterritorially, that law is unenforceable in Canada

because it conflicts with Canadian public policy.

[13] It iscommon ground that if the Walter Canada Group succeeds on any one of
the above arguments, the 1974 Plan’s claim is not a valid claim against the estate.
While | have referred to the arguments below as that of the Walter Canada Group, |
have considered the similar arguments advanced by the Union even if they are not

specifically referenced as such.

v IS A SUMMARY HEARING APPROPRIATE?

[14] The 1974 Plan argues that the hearing should not proceed summarily and
has brought a cross application to dismiss the Walter Canada Group’s application.
Consistent with Rule 9-7 of the Supreme Court Civil Rules, B.C. Reg. 168/2009 (the
‘Rules”) regarding summary trials, the 1974 Plan argues:

a) the matter is not suitable for a summary hearing: Rule 9-7(11)(b)(i);

b) a summary hearing on the preliminary issues will not assist in the efficient
resolution of the validity of its claim: Rule 9-7(11)(b)(ii);
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c) the Court will be unable to find the necessary facts to determine the
issues: Rule 9-7(15)(a)(i);

d) the Court should find it unjust to determine the preliminary issues in the

circumstances: Rule 9-7(15)(a)(ii); and

e) the Walter Canada Group is “litigating in slices” by attempting to obtain a

decision on only some of the issues.

[15] The CCAA mandates that any dispute about claims will be determined, if
possible, in a summary manner. Specifically, the CCAA provides for a summary
determination of the validity of a disputed unsecured claim, such as that asserted
here by the 1974 Plan:

Determination of amount of claims

20 (1) For the purposes of this Act, the amount represented by a claim of any
secured or unsecured creditor is to be determined as follows:

(a) the amount of an unsecured claim is the amount

(i) in the case of any other company, proof of which might be made
under the Bankruptcy and Insolvency Act, but if the amount so
provable is not admitted by the company, the amount is to be
determined by the court on summary application by the company or

by the creditor;
[Emphasis added]

[16] The requirement for a summary determination of claims in a CCAA
proceeding is similar to that found in the Bankruptcy and Insolvency Act, R.S.C.,
1985, c. B-3: see San Juan Resources Inc. (Re), 2009 ABQB 55 at para. 30. Both
recognize the need to determine claims as quickly as possible to allow for a timely
distribution to creditors, as creditors will suffer more prejudice if there is delay in
receipt of whatever recovery they can expect from an insolvent estate. In addition,
proceeding by summary application respects the need to resolve claims without
undue cost, which would exacerbate the already insolvent circumstances and lessen

the recovery of the parties.
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[17] Other than directing a “summary” determination of the issue, the CCAA
provides no further guidance as to how a claim is to be determined. In this legislative
vacuum, courts across Canada have drawn upon their statutory jurisdiction under
the CCAA to fashion a process to do just that. This typically takes the form of a
claims process order, as was granted in this proceeding on August 16, 2016.

[18] There was agreement that the process typically found in a claims process
order, allowing for review by the monitor and a revision/disallowance process, was
not appropriate in these circumstances. The 1974 Plan’s claim raised unique issues
and it was recognized early in these proceedings that a resolution of that claim

would likely require a more complex procedure.

[19] There are examples where the courts in CCAA proceedings have fashioned a
process that was “summary’ in the sense of not requiring full pre-trial and trial

procedures, but still allowed for certain appropriate pre-hearing steps.

[20] A similar issue was before the Court in the CCAA proceedings in Pine Valley
Mining Corporation (Re), 2008 BCSC 356. A substantial claim had been advanced
and the Court addressed how the claim should be resolved and the format of the

summary trial. Justice Garson (as she then was) said:

[16] The secondissue | have been asked to determine is the question of
the format of this trial. Section 12 of the CCAA [now s. 20] requires a
summary trial. | recognize that in some cases, courts have held that that does
not preclude a conventional trial. (See Algoma Steel Corporation v. Royal
Bank of Canada (1992), 8 O.R. (3d) 449 (C.A.). 1 do not understand Mr.
McLean to object in principle to an order that this matter be determined in a
summary way but, rather, | think he reserves his right to object to the
suitability of such a procedure depending on how the evidence unfolds. It is
my view that s.12 [now s. 20] of the CCAA informs any decision the court
must make as to the format of a trial and that trial must surely be as the
section dictates, a summary trial, unless to do otherwise would be unjust, or
there is some other compelling reason against a summary trial. | am not
persuaded that this claim cannot be tried summarily on the date reserved in
May of this year. The parties have one week to work out an agreement as to
a time line for the necessary steps to prepare for that trial, including the
exchange of pleadings, disclosure of documents as requested by Tercon,
agreed facts, delivery of affidavits, expert reports (including notice of reliance
on all or part of the Monitor’s reports), delivery and responses to notices to
admit, examination for discovery if consented to, and delivery of written
arguments. | acknowledge that many of these steps are underway.
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[17] ... Either party has leave to apply to cross-examine the deponent of
an affidavit out of court or in court. Either party has leave to apply to convert
this summary trial to a conventional trial but | expect the parties to make their
best efforts to manage this generally as a summary trial.

[Emphasis added]

[21] Similarly, in Jameson House Properties Ltd. (Re), 2011 BCSC 965 at paras.
13-14, Justice Adair departed from the strict terms of a claims process order and
ordered the filing of pleadings and oral discovery after the filing of affidavits. An
agreed statement of facts was also later filed although some facts remained in
dispute. At para. 15, the Court stated that it was approaching the summary hearing
as in a conventional trial; in other words, if the party bearing the onus of proof failed

to establish the necessary facts, that party’'s case would fail.

[22] In Coast Capital Savings Credit Unionv. The Symphony Development Corp.,
2011 BCSC 333 at paras. 23-27, the Court referred to a “principled” approach to the
determination of claims, albeit in a receivership context, which respected the

summary claims process while also ensuring that the claim was adjudicated in a just

manner.

[23] Accordingly, although the CCAA requires that, presumptively, claims be
determined on a summary basis, the court has the discretion to order another
procedure where it is appropriate. That other procedure may, but will not usually,
involve a full trial procedure. One possible approach is to conduct a hybrid hearing,

such as occurred here.

[24] Needless to say, the exercise of the court’s discretion will be guided by the
statutory objectives of the CCAA toward a timely and inexpensive resolution of
claims and distribution to creditors, while also ensuring that the determination of
claims is made in a manner that is just and fair to all the stakeholders, including the
debtor company, the claimant and other creditors: 0487826 B.C. Ltd. (Re), 2012
BCSC 1501 at para. 38. These objectives are consistent with Rule 1-3(1) which
states that the object of the Rulesis to secure the “just, speedy and inexpensive

determination of every proceeding on its merits”. These objectives are also
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consistent with the Supreme Court of Canada’s recent exhortation to the legal
profession and the courts to embrace more summary forms of adjudication where
appropriate, as found in Hryniak v. Mauldin, 2014 SCC 7.

[25] In exercising the court's discretion to move beyond a pure summary
determination in accordance with s. 20 of the CCAA, factors to be considered by the
court will vary from case to case depending on the circumstances, but may include:
the nature and complexity of the claim or issues arising; the amount in issue; the
nature of the evidence (including whether credibility is in issue); the importance of
the claim to the creditor and the estate; the cost and delay of further procedures; and

what prejudice, if any, may arise from a summary hearing.

[26] There is no “one size fits all’ solution as to how any claim can be determined,;
ideally, the answer will no doubt be driven by the willingness of the parties to
streamline the process and the creativity of the parties, and their counsel, in
fashioning an efficient and expeditious means of obtaining the necessary evidence
to put before the court. If agreement can’t be reached, then it will fall to the court to

consider the issue.
[27] Procedural issues that may be considered include:

a) whether pre-trial oral or document discovery is truly necessary and if so,

whether limits can be put on such discovery;

b) whether affidavits should be filed as opposed to viva voce evidence at a

full trial;

c) whether cross-examinations on affidavits or expert reports are necessary

and whether that can be done ahead of the hearing or at the hearing itself;

d) whether timelines for delivery of materials, such as affidavits, or any pre-
hearing procedures, can be fixed so to expedite the determination of the

issues;
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e) whether other means of establishing the evidentiary record can be
ordered, such as through notices to admit, agreed statement of facts and
common documents so as to minimize or eliminate any conflict as to the

facts; and
f) whether written arguments can be exchanged in advance of the hearing.

[28] The 1974 Plan continues to take the position that the issues raised in the
Walter Canada Group’s application cannot and should not be determined at this
hearing without providing it the opportunity to undertake the discovery that it earlier
sought. It specifically seeks to examine William G. Harvey, the former executive
vice-president and chief financial officer of the Canadian holding company within the
Walter Canada Group, who was also the person who gave evidence in support of
the initial CCAAfiling. That evidence was accepted by this Court and various orders

were made based on that evidence.

[29] In substance, the 1974 Plan advocated for a reversal of what | consider to be
the proper approach (and onus) here, as discussed above. The 1974 Plan submits
that a full trial is required, unless the Walter Canada Group can successfully argue in
favour of abbreviated procedures. Consistent with its goal of embarking upon a full
scale litigation process, the 1974 Plan prepared its list of documents dated
December 23, 2016. The Walter Canada Group has not yet provided any discovery,
either oral or documentary.

[30] lintend to address the 1974 Plan’s objection to the lack of discovery from the
Walter Canada Group in the context of the individual issues discussed below. It will
suffice at this point to note that | reject the approach advocated by the 1974 Plan,
although 1 will consider its arguments in the context of the relevant and material

evidence needed to decide the issues raised on this application.

\Y, BACKGROUND FACTS

[31] In support of its overall position that this summary hearing is inappropriate,

the 1974 Plan has steadfastly refused to admit to most facts as proposed by the
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Walter Canada Group. It insists on what it calls “trial quality” evidence on all issues
and says that there remain “disputed facts” which are relevant to the determination
of these issues, principally relating to the degree of integration between the Walter

Canada Group and the entities within the U.S. arm of the Walter Energy Group.

[32] The stridency of this positionis particularly puzzling given the 1974 Plan’s
refusal to acknowledge even its own “facts” and documents, as found in its evidence

filed in the course of this proceeding.

[33] The 1974 Plan has shown absolutely no willingness to consider and co-
operate in the development of a streamlined process which would have allowed the
Walter Canada Group to put what | consider uncontroversial facts before the court.
The more extreme examples of this obdurate position are found in the 1974 Plan’s
refusal to admit that: the Canadian mine operations and assets in this jurisdiction
were governed by Canadian and British Columbian environment and mining
legislation; and, that the Walter Canada Group’s relationship with its Canadian
employees (both unionized and non-unionized) were governed by Canadian and
British Columbian labour and employment laws. To suggest otherwise is a
confounding proposition and needless to say, the 1974 Plan never did explain how it
could not be so. The 1974 Plan would only admit that the mines were located in
British Columbia and that the Walter Canada Group employed persons working in
British Columbia, matters that were in evidence at the beginning of this proceeding

and as | said, uncontroversial.

[34] The 1974 Plan has raised virtually every possible objection toward blocking a
summary or even hybrid hearing on these preliminary issues, presumably toward the
end game of avoiding this hearing and engaging in an extensive and expensive full-
scale litigation process with corresponding discovery. In my view, the objections of
the 1974 Plan can more accurately be described as angling for a “fishing expedition”

S0 as to search for facts that may conceivably provide some basis for their claim.

[35] I would also note that the 1974 Plan appears to have made no effort to obtain

what it describes as relevant evidence from various U.S. sources, including speaking
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to Mr. Harvey and also obtaining documentation in the hands of the U.S. debtors
within the Walter Energy Group: see Tassonev. Cardinal, 2014 BCCA 149 at paras.
38-39. As such, the 1974 Plan has not provided any foundation upon which to argue

that further relevant facts may exist in order to prove its claim.

[36] | have concluded that the approach advocated by the 1974 Plan is neither
warranted nor appropriate in the circumstances and | am exercising my discretion to

proceed otherwise.

[37] Accordingly, | have taken the facts from various sources: the facts asserted
by the 1974 Plan which are admitted or which are not contested by the Walter
Canada Group or the Union for the purpose of this application; evidence filed by the
1974 Plan in these proceedings generally or in direct response to this application;
and, what | consider to be the uncontroverted facts introduced by the Walter Canada
Group in its evidence in this proceeding which have been the foundation for
numerous orders granted by me. | also rely on the findings in my earlier reasons for
judgment in these proceedings (including Walter Energy Canada Holdings, Inc. (Re),
2016 BCSC 107; 2016 BCSC 1413; 2016 BCSC 1746); and, evidence introduced in
other proceedings before this court and filed in this action. See Petrelliv. Lindell
Beach Holiday Resort Ltd., 2011 BCCA 367 at paras. 36-37; British Columbia
(Attorney General) v. Malik, 2011 SCC 18 at paras. 46-48.

[38] In my view, there is little, if any, controversy about the following facts which

are more accurately described as simply background facts.

[39] Below are my findings of fact. It will become clear from the analysis below
that most of the following background facts only provide context for the specific
determination of the issues raised by the Walter Canada Group. | will also address

any further facts relevant to the analysis in the separate discussion of the issues.
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(1) The Walter Energy Group and U.S. Operations

[40] The Walter Energy Group operated its international coal production and
export business intwo distinct segments: (a) the U.S. operations, and (b) the

Canadian and United Kingdom (U.K.) operations.

[41] The parent corporation of all of entities within the Walter Energy Group is
Walter Energy, Inc. (“Walter Energy U.S.”), which is a public company incorporated
under the laws of Delaware and headquartered in Birmingham, Alabama. The U.S.
coal mining operations of the Walter Energy Group were conducted in Alabama and

West Virginia through a variety of U.S. corporations.

[42] The Walter Energy Group’s U.S. entities included a wholly owned subsidiary
of Walter Energy U.S., Jim Walter Resources, Inc. (“Walter Resources”). Walter
Resources was incorporated in Alabama and conducted its coal production business

in Alabama.

(2)  Acquisition leading to Creation of Walter Canada Group

[43] Before 2011, Walter Energy U.S. did not have any operations or subsidiaries

in Canada or the U.K.

[44] In October 2010, Walter Energy U.S. and Western Coal Corp. (“Western”)
began negotiating the acquisition of Western’s coal mining operations in British
Columbia, the U.K. and the U.S. (the “Western Acquisition”).

[45] Walter Energy U.S. publicly announced the Western Acquisition in November
2010, when Walter Energy U.S. issued a press release and filed both the press
release and a Form 8-K with the SEC on its publicly available EDGAR system. The
press release referred to Walter Energy U.S.’s intention to complete a “business

combination” with Western.

[46] In December 2010, Walter Energy U.S. announced that (admitted for the
purpose of these statements having only been made, and not for the truth of the

contents):
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a) ithad entered into an arrangement agreement with Western whereby
Walter Energy U.S. would acquire all of the outstanding common shares
of Western;

b) the “transaction will be implemented by way of a court-approved plan of

arrangement under British Columbia law”; and

c) in connection with the arrangement, Walter Energy U.S. intended to
borrow $2.725 million of senior secured credit facilities, “the proceeds of
which will be used (i) to fund the cash consideration for the transaction, (ii)
to pay certain fees and expenses in connection with the transaction, (iii) to
refinance all existing indebtedness of the Company and Western Coal and
their respective subsidiaries and (iv) to provide for the ongoing working

capital of [Walter Energy U.S.] and its subsidiaries”.

[47] On March 9, 2011, Walter Energy U.S. incorporated Walter Energy Canada
Holdings, Inc. (“Canada Holdings”) and became its sole shareholder. Canada
Holdings was incorporated specifically to hold the shares of Western and therefore,

indirectly, its subsidiaries.

[48] On March 10, 2011, Justice McEwan of this Court approved the proposed
plan of arrangement through which the Western Acquisition was accomplished.

[49] On April1, 2011, Canada Holdings acquired all outstanding common shares

of Western for an estimated total consideration of approximately US$3.7 billion.

[50] After completing the Western Acquisition, the Walter Energy Group engaged
in a series of internal restructurings to rationalize operations and organize the Walter
Energy Group into geographical business segments: the Walter U.S. group, the
Walter Canada Group and the Walter U.K. Group. As a result, the U.S. assets
previously held by Western were transferred from Canada Holdings to Walter

Energy U.S. and no longer formed part of the Canadian assets.
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(3) Walter Resources and the 1974 Plan

[51] The 1974 Plan is a pension plan and irrevocable trust established in 1974 in
accordance with section 302(c)(5) of the Labour Management Relations Act of 1947,
29 U.S.C. §186(c)(5). It is a multiemployer, defined benefit pension plan under
section 3(2), (3), (35), (37)(A) of ERISA.

[52] The 1974 Plan is resident in Washington, D.C. and administered there. The
trustees are resident in the U.S. and all participating employers in the 1974 Plan are
resident in the U.S.

[53] The 1974 Plan was established pursuant to a collectively bargained National
Bituminous Coal Wage Agreement of 1974 negotiated between the United Mine
Workers of America and the Bituminous Coal Operators’ Association, Inc., a
multiemployer bargaining association. This agreement has been amended from time

to time since 1974.

[54] ERISArequires that the 1974 Plan be administered in accordance with the
most recently negotiated collective bargained agreement and other related
documentation, such as the pension plan document and pension trust document.
These documents set out, among other things, the contribution obligations of

contributing employers to the 1974 Plan, which include:

a) monthly pension contributions for as long as there were operations
covered by the 1974 Plan; and

b) a “withdrawal liability” accruing upon a partial or complete withdrawal from

participation in the 1974 Plan.

[55] The participants and beneficiaries in the 1974 Plan are retired or disabled
former hourly coal production employees and their eligible surviving spouses. There

are approximately 88,000 such participants and beneficiaries.

[56] All signatories to the collective bargaining agreements are “participating

employers”. All such “participating employers” are resident in the U.S.
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[57] Only one of the U.S. entities, namely Walter Resources (or a predecessor
entity), was a signatory to various National Bituminous Coal Wage Agreements from
1978 forward and was therefore, a “participating employer” in the 1974 Plan. The
last of such agreements signed by Walter Resources was the one negotiated in
2011 (the “2011 CBA”).

[58] No member of the Walter Canada Group is or ever was a signatory to any
National Bituminous Coal Wage Agreement, including the 2011 CBA. The 1974 Plan
does not suggest that the Walter Canada Group ever contributed to the 1974 Plan;
nor does the 1974 Plan suggest that the Walter Canada Group entities had any
obligation to contribute to the 1974 Plan.

[59] At the time of the Western Acquisition in 2011, the 1974 Plan had an
unfunded liability of more than US$4 billion. Its status at that time was said to be
“Seriously Endangered Status”, meaning that the 1974 Plan’s funded percentage
was less than 80%. if Walter Resources had withdrawn from the 1974 Plan around
that time, the estimated withdrawal liability was approximately US$426 million. There
is no indication that the 1974 Plan took any position in this court in respect of the

Western Acquisition.

[60] Walter Resources and the 1974 Plan entered into the 2011 CBA after the

Walter Acquisition was completed.

[61] As with many pension plans, the fortunes of the 1974 Plan (and hence its
beneficiaries) have not escaped the brunt of global market forces over the last
decade or so. The global financial crisis in 2008/2009 resulted in declining assets
held by such plans. In addition, the demographics of an aging population combined
with declining coal mining operations (and hence fewer participating employers)
have resulted in added financial pressures on less resources. As of September
2015, the 1974 Plan was certified as being in “Critical and Declining Status”,
meaning that it is expected to become insolvent by 2025/2026. The 1974 Plan now

asserts that the insolvency is expected to occur in six to seven years.
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[62] Beyond benefits available to the beneficiaries of the 1974 Plan under these
private contractual arrangements, there is some governmental support. A U.S.
government sponsored entity, the Pension Benefits Guaranty Corporation,

guarantees payment of a portion of the 1974 Plan’s benefits, but at a reduced level.

(4)  Walter Canada Group Corporate Structure

[63] All of the Walter Canada Group entities are organized in Canada and for the
most part, in British Columbia. The Canadian business operations principally
consisted of the operation of three coal mines in British Columbia, being the Brule,
Willow Creek and Wolverine mines. These mining properties have since been sold
to a purchaser, as approved in these proceedings last year: Walter Energy Canada
Holdings, Inc. (Re), 2016 BCSC 1746 at para. 80.

[64] In particular, the petitioner companies, being Walter Canadian Coal ULC and
Canada Holdings, with the latter's wholly owned subsidiary corporations, being
Wolverine Coal ULC, Brule Coal ULC, Willow Creek Coal ULC, Cambrian
Energybuild Holdings ULC (which in turn owns the Walter Energy Group’s U.K.
assets) and 0541237 BC Ltd., are all incorporated under the laws of British
Columbia. The lone exception is Pine Valley Coal Ltd., a company incorporated

under the laws of Alberta.

[65] Similarly, the partnerships in the Walter Canada Group, which are wholly
owned by Canada Holdings, being Walter Canadian Coal Partnership, Wolverine
Coal Partnership, Brule Coal Partnership, and Willow Creek Coal Partnership, are all

organized under the laws of British Columbia.

[66] As | earlier noted in my reasons (Walter Energy Canada Holdings, Inc. (Re),
2016 BCSC 107 at para. 4), “[tlhe timing of the Canadian acquisition could not have
been worse”. In 2011, the market for metallurgical coal fell dramatically, affecting
operations of the entire Walter Energy Group in the U.S., Canada and the U.K. One
can only assume that other coal producers in those jurisdictions, including
signatories to the 1974 Plan in the U.S., similarly suffered the same fate and are

struggling or have struggled with this economic downturn inthe coal industry.
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(5) The U.S.Chapter 11 Proceedings

[67] On July 15,2015, Walter Energy U.S. and some or all of its U.S. subsidiaries,
including Walter Resources, commenced proceedings under Chapter 11 of Title 11
of the U.S. Bankruptcy Code in the U.S. Bankruptcy Court for the Northern District of
Alabama (the “Chapter 11 Proceedings”).

[68] On October 8, 2015, the 1974 Plan filed proofs of claim in the Chapter 11
Proceedings against all of the U.S. debtors, including Walter Resources and Walter
Energy U.S., claiming what was anticipated to be the withdrawal liability of Walter
Resources if it withdrew from the 1974 Plan. It appears to be the case that everyone
anticipated that Walter Resources would seek to withdraw from the 1974 Plan
through the Chapter 11 Proceedings. The unsecured claim was for not less than

approximately US$904 million.

[69] The Proofs of Claim filed by the 1974 Plan do not refer to any entity within

the Walter Canada Group as having any potential liability for this claim.

[70] The U.S. insolvency filing in turn sparked the need for the corporations within

the Walter Canada Group to seek creditor protection in Canada.

[71] On December 7, 2015, this Court granted an Initial Order in this proceeding in
favour of the petitioners. Protection was also granted in favour of the partnerships
(see Walter Energy Canada Holdings, Inc. (Re), 2016 BCSC 107 at para. 3). The
Walter Canada Group did not seek recognition of the CCAA Proceedings inthe U.S.;
similarly, the Walter Energy Group’s U.S. debtors did not seek recognition of the

Chapter 11 Proceedings in Canada.

[72] At the time of the Canadian CCAA filing, Mr. Harvey indicated that efforts
were underway in the Chapter 11 Proceedings to implement a sales process to sell
all of Walter Energy U.S.’s Alabama assets. A stalking horse agreement was part of

that sales process, as is typical in those proceedings.
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[73] It quickly became apparent to the U.S. stakeholders that the stalking horse
purchaser in the Chapter 11 Proceedings had no interest in assuming what the U.S.
Bankruptcy Court would later describe as Walter Resources’ “legacy and current
labour costs”, including that owing under the 2011 CBA. The asset purchase
agreement later signed by the U.S. debtors and the purchaser expressly provided
that the sale was subject to the U.S. Bankruptcy Court issuing an order allowing the
U.S. debtors to reject the 2011 CBA, in accordance with the U.S. Bankruptcy Code
provisions. It is common ground that upon such rejection, the withdrawal liability

under the 1974 Plan would arise.

[74] Arising from opposition to the stalking horse process from some factions,
including the unsecured creditors committee (the “UCC”), a settlement was reached.
On December 22, 2015, the U.S. Bankruptcy Court entered an order approving a
Settlement Term Sheet between the Walter Energy group’s U.S. debtors, a steering
committee, the stalking horse purchaser and the UCC. The Settlement Term Sheet
entitles unsecured creditors, which includes the 1974 Plan, to receive 1% of the
common equity issued in the stalking horse purchaser on closing, as well as the right
to participate in any exit financing. Later documentation filed in March 2016 by the
Walter Energy Group’s U.S. debtors and the UCC in the Chapter 11 Proceedings
confirms that this settlement was intended to establish the extent of any recovery by

unsecured creditors, such as the 1974 Plan, from the Chapter 11 estates.

[75] The Walter Canada Group entities were not involved in the Chapter 11

Proceedings and were not parties to the Settlement Term Sheet.

[76] On December 28, 2015, the U.S. Bankruptcy Court granted an order allowing
Walter Resources to reject the 2011 CBA, over the objections of labour related
stakeholders, including the 1974 Plan. The order (the “1113/1114 Order”) authorized
Walter Energy U.S. and its U.S. affiliates to reject the 2011 CBA and declared that
any sale to the stalking horse purchaser was free and clear or any encumbrance or
liabilities under the 2011 CBA. The U.S. Bankruptcy Court also declared that upon
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such sale, Walter Resources had no further contribution obligations under the 2011
CBA.

[77] The Walter Canada Group did not participate in the hearing which gave rise
to the 1113/1114 Order. The reasons of the U.S. Bankruptcy Court which led to the
granting of the 1113/1114 Order do not refer at all to the Walter Canada Group

entities or any assets or operations in Canada held by those entities.

[78] The 1974 Plan appealed the 1113/1114 Order, although that appeal was later
withdrawn in February 2016. At that time, the 1113/1114 Order became final.

[79] By early January 2016, the 1974 Plan clearly anticipated that Walter
Resources’ withdrawal from the 2011 CBA was imminent. Around that time, the
1974 Plan began filing materials in these CCAA proceedings asserting that the
Walter Canada Group entities were jointly and severally liable for the withdrawal
liability under the 1974 Plan.

[80] The sale of the U.S. assets, as approved by the U.S. Bankruptcy Court,
closed on April 1, 2016. Accordingly, immediately before that date, all contributions
by Walter Resources to the 1974 Plan ceased and the withdrawal liability arose. The

1974 Plan now estimates that the withdrawal liability is in excess of US$933 million.

[81] The 1974 Plan introduced the evidence of Dale Stover, the Director of
Finance and General Services employed with the 1974 Plan. He indicates that by
reason of Walter Resources’ withdrawal, the status of the 1974 Plan has been
further jeopardized even beyond that recognized in September 2015. He indicates

that the other employers in the 1974 Plan will be further burdened by this loss.

[82] Despite the extensive proceedings before the U.S. Bankruptcy Court, at no
time has that Court expressed any opinion on the validity of the 1974 Plan’s claim as
asserted in the Chapter 11 Proceedings. In addition, at no time did the U.S.
Bankruptcy Court address the ability of the 1974 Plan to assert joint and several
liability for the withdrawal liability against the other U.S. debtors. Certainly, that court

did not address the core (and second) issue before me on this application; namely,

2017 BCSC 709 (CanLll)



Walter Energy Canada Holdings, Inc. (Re) Page 22

whether the entities within the Walter Canada Group are liable under ERISA’s

provisions.

(6) Estimated Recoveries

[83] In my view, the evidence and submissions on this point are substantially
irrelevant, and completely irrelevant to the determination of some issues. |
understand that the parties all agree as to this irrelevancy although they also all saw
fit to ensure that | knew the consequences of a win/loss to each side. Accordingly, to
round out the narrative, the consequences arising from this application are as

follows.

[84] If the 1974 Plan’s claim is found to be invalid as against the Walter Canada
Group entities, itis anticipated that all other unsecured claims filed against the
Canadian estates will be paid in full, including in relation to substantial amounts
(approximately $12.8 million) owed to the Canadian unionized employees who
worked in the British Columbia coal mines. In that event, it is also expected that the
remaining funds will likely flow to Walter Energy U.S. arising from intercompany

claims that have been filed.

[85] | am advised by the 1974 Plan that, if this happens, no funds will be paid to it
in respect of its unsecured claim. This appears to arise from the Settlement Term
Sheet, discussed above, and which appears to limit recovery for the U.S. unsecured
creditors (including the 1974 Plan) to equity in the stalking horse purchaser and
participation in exit financing, which | gather provided little or no recovery in the U.S.
Accordingly, the 1974 Plan asserts that without recovery from the Walter Canada
Group’s assets, it will fail to have achieved any recovery, either here in Canada or in
the U.S.

Vi ERISA’s PROVISIONS

[86] A review of the legislative provisions found in ERISAis helpful at this point. It
is certainly required in order to consider and decide the second question, namely

whether the Walter Canada Group is liable under ERISA as a matter of U.S. law.
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However,

an understanding of those provisions is also necessary in order to answer

the first question, namely being whether U.S. law (i.e. ERISA) even applies here.

[87] The following, which | have largely adopted from the expert report of one of

the Walter Canada Group’s expert on U.S. law, Marc Abrams, summarizes the

relevant legislative provisions under ERISA (or Title 29). Some of these provisions

have already been generally described above:

a)

b)

a “multiemployer plan” is a collectively bargained pension plan maintained
and funded by more than one unrelated employer, typically within the
same or related industries: 29 U.S.C. § 1301(a)(3). As stated above, the
1974 Plan is a multiemployer defined benefit pension plan: see 29 U.S.C.
§1002(2), (3), (35) and (37)(A);

if one of the contributing employers withdraws from a multiemployer plan,
either partially or completely, ERISA requires the “employer” to pay to the
plan its share of any unfunded vested benefits, generally determined as of
the end of the plan year preceding the plan year in which the withdrawal
occurs: 29 U.S.C. § 1386 and § 1391. The withdrawing employer’s liability
is referred to as the “withdrawal liability”: 29 U.S.C. § 1381; and

the plan sponsor has a statutory duty to calculate and collect the
withdrawal liability from the withdrawing employer: 29 U.S.C. § 1382.
ERISA appears to contemplate that payments may be made over time in
accordance with a schedule; however, if the withdrawing employer
defaults in paying the withdrawal liability, the entire amount of the
withdrawal liability becomes subject to collection: 29 U.S.C. 8§ 1399(c)(5).

[88] The key ERISA provisions which are said by the 1974 Plan to give rise to its

claim against the Walter Canada Group entities are:

a)

withdrawal liability is the joint and several obligation of not only the
withdrawing “employer” (as a contributing employer) but also each
member of the employer’s “controlled group”: 29 U.S.C. § 1301(a)(2)(B);
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b) a contributing sponsor’s “controlled group” consists of the contributing
employer and others who are under “common control” (29 U.S.C. §
1301(a)(14)(A) and 29 U.S.C. § 1002(40)(B));

c) for a determination as to whether two persons are under “common control”
where there is a single-employer plan, ERISA then refers to regulations
‘consistent and coextensive” with regulations under section 414 of Title 26
(also known as the Internal Revenue Code): 29 U.S.C. § 1301(a)(14)(B);

d) with respect to multiemployer plans, two or more trades or businesses are
deemed to be a single employer if they are within the same “control group”
and “control group” means a group of trades or businesses under
“‘common control” with the employer: 29 U.S.C. § 1002(40)(B); and

e) for the purposes of ERISA, the three principal types of “controlled groups”
are found in Internal Revenue Code regulations: (i) parent-subsidiary
controlled groups; (ii) brother-sister controlled groups; and (iii) combined
groups: 26 C.F.R. § 1.1563-1(a)(1)(i).

[89] The 1974 Plan asserts that the corporations within the Walter Canada Group
are part of Walter Resources’ parent-subsidiary “controlled group”. Under ERISA, a
parent-subsidiary “controlled group” is a group consisting of entities connected
through a controlling interest with a common parent where stock ownership of at
least 80% of the voting power or value (other than the parent) is owned by one or
more corporations and the common parent corporation owns stock with at least 80%
of the voting power of at least one of the corporations: 29 U.S.C. § 1301(b)(1); 26
U.S.C. §414(b); 26 U.S.C. § 1563(a)(1); 26 C.F.R. 8§ 1.1414(c).

[90] The 1974 Plan also relies on other provisions of the Internal Revenue Code
and its regulations which refers to treating partnerships which are under common
control as a single employer: 26 U.S.C. § 414(c); 29 U.S.C. § 1301(b)(1); 26 U.S.C.
§1563(a)(1); 26 C.F.R. § 1.1414(c)-2.
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[91] For purposes of this application, the Walter Canada Group and the Union
agree that it can be assumed that under the above provisions, the Walter Canada
Group entities were under common control and within the “controlled group” of the
Walter Energy Group given the level of stock ownership held by Walter Energy U.S.
in Canada Holdings and Walter Canadian Coal ULC. Further, as stated above,
100% ownership of all of the Canadian operating entities is held through Canada

Holdings. All of the expert witnesses were similarly asked to make this assumption.

[92] Accordingly, primafacie, ERISA purports to impose joint and several absolute
liability on the entities within the Walter Canada Group based on the 1974 Plan
having met the numerical (80%) test for stock ownership or voting control with
respect to a “controlled group” under ERISA. In addition, no issue arises given that

some of the entities are partnerships.

Vil THE CHOICE OF LAW QUESTION

[93] The first issue posed by the Walter Canada Group is:

Under Canadian conflict of laws rules, is the 1974 Plan’s claim as against the
Walter Canada Group governed by Canadian substantive law or U.S.
substantive law (including ERISA)?

[94] Accordingly, the question for this Court to consider is what choice of law -
Canada or the U.S. (ie. ERISA) - governs the 1974 Plan’s claim. Since the 1974
Plan has chosen to assert its claim in these Canadian proceedings, itis common
ground that Canadian choice of law principles govern the analysis of what law
applies to the 1974 Plan’s claim: Janet Walker, Castel & Walker Canadian Conflicts
of Laws, (Toronto, LexisNexis, 2005) (loose-leaf, 6th ed.) ch. 1 at 1-2.

[95] The overall aim or purpose of the choice of law exercise is to identify the most
appropriate law to govern a particular issue: A.V. Dicey, J.H.C. Morris & Lawrence
Collins, The Conflict of Laws, vol. 1, 15th ed. (London, Sweet & Maxwell, 2012) at
51.

[96] The authorities are clear that determining choice of law is a two-step process:

firstly, the Court characterizes the claim to determine which choice of law rule
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applies; and secondly, the Court applies the proper choice of law rule to the claim.

This process was described in Castel & Walker at 3-1 as follows:

In an action involving legally relevant foreign elements, a court may be asked
to apply foreign law. To decide whether to do so, the court must ascertain the
legal nature of the questions or issues that require adjudication and then
apply its appropriate conflict of laws rules to them. For instance, do the facts
raise a question of succession or of matrimonial property, or a question of
capacity or of form? This analytical process is called the characterization or
classification. Its purpose is to enable the courtto find legal categories with
which the forum is familiar. In other words, the court must allocate each
guestion or issue to the appropriate legal category. The application of the
forum’s conflict of laws rule to each legal question or issue will indicate which
legal system governs that question or issue. That legal system is called the
lex causae.

Once the court has characterized the issue, it will consider the connecting
factor — a fact or element connecting a legal question or issue with a
particular legal system. Finally, the court will apply the law identified as the
governing law. In doing so it must separate the rules of substance from the
rules of procedure of the legal systems involved, because questions of
procedure are governed by the lex fori.

[97] The first step therefore requires that the court ascertain or characterize the
“‘legal nature of the questions or issues”. Typical legal categories used for
characterization include: property law, the law of obligations, family law, the law of
corporations and insolvency. Other categories, or sub-categories, include the law of

contract (an “obligation”), tort and equitable remedies, such as unjust enrichment.

[98] In Stephen G.A. Pitel and Nicholas S. Rafferty, Conflict of Laws, 2nd ed.
(Toronto: Irwin Law Inc., 2016) at 223-226, the authors discuss the somewhat
perplexing question as to just what is to be characterized. They conclude that facts
are not to be characterized, but the courts have variously referred to both “issues”
and “causes of action” as being characterized. At 224, the authors highlight, citing
Macmillan Inc. v. Bishopsgate Investment Trust and Others (No. 3), [1996] 1 W.L.R.
387 (C.A.), the possible differences that may arise in that respect and that claimants

may attempt to characterize their claims to support their choice of law.

[99] In this case, | see no material difference whether one characterizes the 1974
Plan’s claim in terms of a “cause of action” or “issue”. Fundamentally, the claim

arises from the express legislative provisions of ERISA. As noted by the Walter
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Canada Group, there is no equivalent provision of ERISA here in Canada or British
Columbia. In that event, the claim is to be characterized “as its closest functional
equivalent under that [forum’s] law”, namely Canada and British Columbia: Pitel and
Rafferty at 227.

[100] The Walter Canada Group and the Union, on one hand, and the 1974 Plan,
on the other, present starkly different approaches to the characterization of the 1974
Plan’s claim. As | will describe below, the answer to this first step or question in turn
leads to a distinct path or set of considerations as to the choice of law issue. The
answers to each of the analytical steps also lead to different considerations in
relation to most, if not all, of the evidentiary issues and objections raised by the 1974

Plan.

[101] Accordingly, the statement found in Pitel and Rafferty at 222 that the
characterization of the issue is “central to the choice of law process” is particularly

apt here.

[102] This two-step process is illustrated by this Court’s decisionin Minera Aquiline
Argentina SA v. IMA Exploration Inc., 2006 BCSC 1102, affd 2007 BCCA 319, upon
which both parties rely. At paras. 160-181, this Court addressed the characterization
issue, which arose from the competing positions of the parties. The defendant
asserted that the claim related to a foreign immovable (in which case Argentina law
applied) and the plaintiff asserted that the claim was an in personam claim for
appropriation through a breach of confidence (in which case British Columbia law

applied).

[103] This Court in Minera determined that the claim was more appropriately
characterized as an equitable claim for unjust enrichment arising from a breach of
confidence, with the consequence that the relevant choice of law rule was the

“proper law of the obligation” (see paras. 181-184).

(1) What is the Characterization of the 1974 Plan’s Claim?

[104] Turning to the first step, there is no disagreement that the 1974 Plan’s claim

does not arise as a result of the Walter Canada Group’s conduct. The Walter
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Canada Group entities did not employ any beneficiaries of the 1974 Plan or have
any direct relationship, contractual or otherwise, with the 1974 Plan. Nor did the
Walter Canada Group contribute to or have any obligation to contribute to the 1974
Plan. No other conduct that may be relevant to the Walter Canada Group’s liability in
that regard has been raised. Simply put, the Walter Canada Group had nothing to do

with either the 1974 Plan or Walter Resources’ participationin it.

[105] The Walter Canada Group contends that the 1974 Plan’s claim is properly
characterized as an issue under the law of corporations or as an issue of legal
corporate or partnership status or personality. They say that the basis for the claim
simply arises under ERISA and as a result of Walter Resources’ withdrawal from the
1974 Plan. Further, they say that the only basis for the claim against the Walter

Canada Group arises from ERISA’s “common control” provisions, discussed above,
and are said to apply solely from the fact that the Walter Canada Group entities and

Walter Resources are both owned directly or indirectly by Walter Energy U.S.

[106] It is clear that Walter Resources was the only signatory to the 2011 CBA and
that Walter Resources’ corporate relationship, albeit indirectly, to the Walter Canada
Group, is the sole basis upon which the 1974 Plan seeks to apply the “controlled

group” concept under ERISA.

[107] The 1974 Plan contends that its claim concerns the law of obligations and in
particular, contract, such that U.S. law is the “proper law of the obligation”. The 1974
Plan asserts that its claim is one based not only on ERISA, but also the documents
by which the 1974 Plan administers itself: namely, the pension plan document, the
pension trust document and the 2011 CBA.

[108] [ will first address the arguments of the 1974 Plan.

[109] The arguments of the 1974 Plan rest on the central proposition that where a
statute confers a right of action in favour of an entity which is not a party to a
contract to which the claim relates, the “essential nature” of the claim is to enforce

the terms of that contract, such that the claim is properly characterized as one in
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contract. The 1974 Plan describes its claim as seeking to enforce the contractual
obligations of Walter Resources against the Walter Canada Group. Three English

insurance cases are cited in support.

[110] The court in Youell v. Kara Mara Shipping Company Ltd., [2000] EWHC 220
was addressing the consequences of a collision at sea between two ships. The
owners of the “innocent” vessel commenced proceedings in Louisiana. In that
jurisdiction, such a party was allowed, by statute, to claim directly against the “at
fault” vessel owner’s insurers. The insurers ultimately applied in England to restrain
these proceedings on the basis that the “direct action” statutory claim was pursuant
to insurance policies which required any litigation to be brought in England. The

English court agreed, stating:

58. The position in the present case is that World Tanker has asserted a
claim on the H&M Paolicies by virtue of the Direct Action Statute in the Direct
Action Claim. It is true that World Tanker have not become a party to the
policies by a mechanism of statutory novation or of statutory assignment. But
in my view, the nature of the rights that the Direct Action Statute confers to
World Tanker is contractual; it confers a statutory right to make a claim on a
contract to which World Tanker was not originally a party. ... the rights are
confined to the “terms and limits of the policy”.

61. Therefore, | conclude that the nature of the claim by World Tanker against
YM Insurers in the Direct Action Claim is contractual and the terms of that
contract would include the English proper law clause and the [exclusive
jurisdiction clausel].

[111] In Through Transport Mutual Assurance Association (Eurasia) Limited v. New
India Assurance Association Company Limited, [2004] EWCA Civ 1598, the court
was considering Finnish legislation that gave a person a direct right to sue the
defendants’ insurer for losses caused by the defendant. At para. 56, the court
agreed with the trial judge’s approach to consider the “substance” of the claim being
advanced. At para. 57, the court adopted the trial judge’s comments on the

characterization issue for choice of law purposes:

... If in substance the claim is independent of the contract of insurance and
arises under the Finnish legislation simply as a result of its having a right of
action against an insolvent insured, the issue would have to be characterized
as one of statutory entitlement to which there may be no direct equivalent in
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English law. In that case the issue would in my view have to be determined in
accordance with Finnish law. If, on the other hand, the claim is in substance
one to enforce against the insurer the contract made by the insolvent insured,
the issue is to be characterized as one of obligation. In that case the court will
resolve it by applying English law because the proper law of the contract
creating the obligation is English law.

[112] The Court of Appeal in Through Transport agreed with the lower court’s
conclusions that the claim was, in substance, to enforce the insurance contract
between the responsible party and its insurer:

58. ... In short, the title to section 67 [of the Finnish Act] is the “insured
person’s entitlement to compensation under general liability insurance” and
the right is defined as a right “to claim compensation in accordance with the
insurance contract direct from the insurer” in certain defined circumstances.
The claim under the Act is not therefore in any sense independent of the
contract of insurance but under or in accordance with it. In these
circumstances it seems to us that the judge was correctto hold that the issue
under the Act is one of obligation under the contract. The judge noted in
passing ... that the Finnish court itself described the Act as giving the injured
party the right to claim compensation “according to the insurance policy”.

[Emphasis added]

The Court of Appeal also noted at para. 59 that, although the Finnish Act gave the
claimant a right of action directly against the insurer without the need of a formal
assignment, what he obtained was “essentially a right to enforce the contract in
accordance with its terms”. Therefore, pursuant to the terms of the insurance
contract, that stated English law applied, English law was the proper law of the

claim.

[113] The third and final case cited by the 1974 Plan is The London Steam-Ship
Owners’ Mutual Insurance Association Ltd. v. The Kingdom of Spain, The French
State, [2013] EWHC 3188 (Comm). There, the court followed the analysis in both
Youell and Through Transport, stating that in deciding whether or not a direct action
right under a statute is “in substance” a claim to enforce the contract or a claim to
enforce an independent right of recovery, what matters most is the content of the
right, rather than the derivation of its content (paras. 82-88). The Court held that the
essential content of the right was provided by the insurance contract, despite the

Spanish law which also created further liability for an event that would not normally
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be insurable. The direct action right conferred by Spanish law against the liability
insurers was found to be, in substance, a right to enforce the contract rather than an

independent right of recovery.

[114] The 1974 Plan argues that, for choice of law purposes, its claim arises under
the law of obligations - namely itis one of contract. It argues that the three English
cases above all involve: (a) a plaintiff advancing a claim against another party for a
liability arising under a contract where there was no privity of contract; (b) a plaintiff
claiming that the defendant’s liability arose under a statute from a law other than the
lex fori; and (c) a court characterizing the claim as a right to enforce a contract which

only existed by reference to that contract.

[115] The 1974 Plan contends that its claim is the same because, although Walter
Resources was the only signatory to the 2011 CBA, ERISA (namely the foreign law)
provides that the Walter Canada Group is liable in relation to Walter Resources’

rejection of 2011 CBA and the withdrawal liability that arose under that contract.

[116] Despite the 1974 Plan’s fervent submissions on this issue, | am not convinced
that the three English cases are analogous to the situation here. In my view, they are

distinguishable.

[117] Firstly, the foreign statutes in the English cases simply authorized a direct
action against a party to the contract in question, being the insurance policy. In
essence, the plaintiffs were made parties to the insurance contract between the
insurer and the insured. In contrast here, ERISA does not authorize the 1974 Plan to
sue the Walter Canada Group as a party to the 2011 CBA, the pension plan and
trust documents. The 1974 Plan relies solely on the provisions in ERISA which only
references the contractual liability as the basis upon which to monetarily determine
the amount of the liability.

[118] Secondly, the reasoning of and results in the English courts was substantially
influenced by the fact that even though the plaintiffs were essentially to step into the

insurance contracts, the terms of the contract were, by the statutory provisions, still
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to govern. This meant that the plaintiffs took the insurance contracts as they found
them and were subject to not only the benefits under the contracts, but also other
provisions (or burdens) that might, for example, deny or limit coverage and

therefore, recovery. As shown in the results found in those cases, that meant that
the plaintiffs were subject to exclusive jurisdiction clauses and provisions requiring

arbitration, which was the bargain struck in the insurance contracts.

[119] In Through Transport, the court stated at para. 58 that the claim was not

“‘independent of the contract of insurance but under or in accordance with it.”

[120] Here, ERISA’s provisions are entirely devoid of any mention of the underlying
contractual obligations of Walter Resources. Those provisions simply provide that if
there is a “withdrawal liability”, the other members of the “controlled group” are liable
for that amount. | see no basis upon which one could say that, in substance, the
Walter Canada Group became a party to the 2011 CBA and the other pension

documents by reason of ERISA’s provisions.

[121] For example, there is no suggestion that the other “controlled group”
members could contest the amount of the withdrawal liability or advance any other
substantive issues that Walter Resources might have raised under the terms of the
2011 CBA and the related documents. The evidence shows that the Walter Canada
Group was not even notified of, let alone allowed to participate, in the contractual
process by which the 1974 Plan determined the “withdrawal liability” under the 2011
CBA. The discussion of “absolute liability” of “controlled group” liability under ERISA,
cited by the Union, found in Connors v. Peles, 724 F. Supp. 1538 (W.D. Pa. 1989) at
1577-8, is instructive on this point:

... Under certain circumstances, one member of a controlled group may be

responsible for the withdrawal liability of another member of the controlled

group. These principles apply only when there are two or more separate

businesses that are banded or associated together in a "controlled group”.

Participation in the controlled group, by itself, imposes equal responsibility

upon all members of the controlled group for the withdrawal liability of an

"employer" member of the controlled group, i.e., even though the "employer”

member of a group of trades or businesses is the only one with a pension

plan. Once notice to the "employer” is given, as required by 29 U.S.C. §
1399, itis totally irrelevant as to whether actual or even constructive notice is
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given or imputed to the "non-employer" members of a controlled group. The
liability of the "non-employer" members of a controlled group does not reston
any notice safequards under ERISA. The "non-employer" members of the
controlled group do not even have to be engaged in the same business
enterprise, or even in a similar business. A striking example is provided in
Pension Benefit Guaranty Corp. v. Ouimet Corp., 630 F.2d 4, 11-13 (1st
Cir.1980), where one member of a controlled group (the "non-employer") did
not even have any employees!

Congress built the equivalent of withdrawal liability "guaranty’'s” into ERISA,
at the time of the enactment of the multiemployer amendments. The
"guaranty's”, commonly known and referred to as the "controlled group”
statutes, 29 U.S.C. § 1301(b)(1), and the regulations adopted thereunder, 29
C.F.R. Part 2612, and consider the entire group as but one "employer"”, 29
U.S.C. 8 1002(5), and impose absolute liability upon all members of a control
group for the withdrawal liability of any member of a statutory group of
enterprises, even though the "employer" member of a group of trades or
business is the only one with a pension plan, and regardless of whether their
groups have employees. Pension Benefit Guaranty Corp. v. Ouimet
Corporation, 630 F.2d 4 (1st Cir.1980). Under "controlled group" statutory
liability, an inquiry as to the interrelationship of the members of the control
group, with the employees of all members of the control group, as required
under the "single employer" test, is totally unnecessary and irrelevant.

[Emphasis added in underlining]

[122] During the hearing, the 1974 Plan’s counsel referred to the 1974 Plan as
having certain “contractual expectations”. While this may have been true in relation
to Walter Resources, in my view, the 1974 Plan could only have had “statutory
expectations” in relation to other “controlled group” members in the Walter Energy
Group arising from ERISA. Certainly, the Walter Canada Group had no “contractual
expectations” in these circumstances; this is in contradistinction to the fact that the
insurers in the English cases most certainly would have had “contractual

expectations” arising from the insurance contracts they issued.

[123] I turn to consider the argument advanced by the Walter Canada Group that
the appropriate choice of law characterization of the 1974 Plan’s claim is one of the
law of corporations and more specifically, one of separate legal existence or

personality.

[124] The 1974 Plan argues that the choice of law rule advocated by the Walter

Canada Group is intended only for matters related to corporate existence, such as
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whether an entity has the capacity to sue or be sued. The 1974 Plan concedes that it
may also apply to issues of corporate governance, such as shareholder rights, the
authority of directors, the power to make contracts or rights to issue or transfer

shares.

[125] 1do not agree that such a narrow approach as advocated by the 1974 Plan is
appropriate in characterizing the issue. The references inthe cases to looking at the
“substance” of the claim support a more far-ranging and holistic analysis. Indeed,
although in support of its own argument, the 1974 Plan itself asserted that the
characterization exercise is to be done in accordance with the rules and in a “flexible

manner”.

[126] In Macmillan, the English court of appeal was called upon to settle a dispute
about shares that were wrongly offered as security in England, when in fact they
were owned by an American company. In the choice of law analysis, Auld L.J., at

407, discussed the need to look beyond the strict or narrow formulation of the claim:

...Classification is governed by the lex fori. But characterisation or
classification of what? It follows from what | have said that the proper
approach is to look beyond the formulation of the claim and to identify
according to the lex fori the true issue or issues thrown up by the claim and
defence. This requires a parallel exercise in classification of the relevant rule
of law. However, classification of an issue and rule of law for this purpose, the
underlying principle of which s to strive for comity between competing legal
systems, should not be constrained by particular notions or distinctions of the
domestic law of the lex fori, or that of the competing system of law, which
may have no counterpart in the other’s system. Nor should the issue be
defined too narrowly so that it attracts a particular domestic rule under the lex
fori which may not be applicable under the other system: see Cheshire &
North’s Private International Law, 12th ed., pp. 45-46, and Dicey & Morris,
vol. 1, pp. 38-43, 45-48.

Here, the “true issues” that are raised by the claim go well beyond the narrow

formulation advanced by the 1974 Plan.

[127] Further, the text authority cited by the 1974 Plan on this issue in fact supports
the position of the Walter Canada Group. In Castel & Walker, the authors also adopt

a wider view of the “law of corporations” as including questions of status, separate
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legal personality and the limited liability that flows from that personality. At 30-1, the

authors state:

Questions concerning the status of a foreign corporation, especially whether
it possesses the attributes of legal personality, are, on the analogy of natural
persons, governed by the law of the domicile of the corporation. This domicile
is in the state, province or territory of incorporation or organization and it
cannot be changed during the corporation’s existence even if the corporation
carries on business elsewhere.

While the state, province or territory in which the foreign corporation intends
to carry on business has the right to prescribe the extent to which the
corporation may exercise its corporate powers and capacity, this does not
mean that proceedings may be taken in this jurisdiction to affect its status as

a corporation. ...

There is some controversy over which law determines the liability of a
corporation for the obligations of a foreign subsidiary. Since the personality
and status of the subsidiary is called into guestion, it would seem that the law
applicable to the status and capacity of the subsidiary should determine
whether its corporate veil can be pierced.

[Emphasis added]

[128] The 1974 Plan also argues that this Court should consider the rationale of
the choice of law rule itis applying and also the purposes of the substantive law to
be characterized and then determine if the conflict rule covers the substantive law at
issue (ie. the effect of a certain characterization): Dicey at 51 citing Raiffeisen
Zentralbank Osterreich AG v. An Feng Steel Co. Ltd., [2001] EWCA Civ 68 at

para. 27. The 1974 Plan then says that the purpose of the substantive law (ie.
ERISA) is to ensure that employees who are promised retirement benefits actually
receive those benefits, citing Connolly v. Pension Benefit Guaranty Corp., 475 US
211, 214 (1986). The 1974 Plan then asserts that this purpose is entirely different
than that behind the corporate choice of law rule whose purpose is the determination
of corporate matters or more specifically, corporate capacity or governance. After
analyzing the underlying policy purposes of the conflicts rule, that corporations are
governed by the substantive law of the country of incorporation, the 1974 Plan
argues that this substantive law issue is not engaged here since its claim is about

employees’ pension entitlements, in which case U.S. law should apply.
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[129] This argument is entirely without merit in that it confuses the intent or
purpose behind the “controlled group” provisions found in ERISA with the effect of
those provisions. | agree that ERISA has been employed by the U.S. Congress with
the intention and purpose of seeking to ensure that U.S. retirees receive contracted
for benefits; however, the effect of the “controlled group” provisions is to collapse the
corporate structure to ensure that as many entities within a corporate group are
liable for retirement plan withdrawal and that their assets are available to meet
obligations to those retirees.

[130] Seenin that vein, the purpose of the choice of law rule proposed by the
Walter Canada Group intersects with the substantive law under ERISA, in that both
address the corporate status or the separate legal existence or personality of other
persons, including the Walter Canada Group entities. ERISA ascribes liability based

solely on corporate and other legal relationships.

[131] As the Walter Canada Group argues, itis trite law in British Columbia and
Canada that corporations have separate legal personalities from that of its
shareholders and that shareholders are not prima facie liable for the debts of the
corporation: Salomonv. Salomon & Co, [1897] A.C. 22 (H.L.). A corporation has the
capacity and the rights, powers and privileges of an individual of full capacity:
Business Corporations Act, S.B.C. 2002, c. 57, s. 30.

[132] The well-known decisionin B.G. Preeco | (Pacific Coast) Ltd. v. Bon Street
Holdings Ltd. (1989), 37 B.C.L.R. (2d) 258 (C.A.) at 266-268 affirmed the sanctity of
a corporation’s existence per Salomon and discussed that the corporate veil may be
pierced only in certain and exceptional circumstances. To similar effect, see
Edgington v. Mulek Estate, 2008 BCCA 505 at paras. 20-25 where, following B.G.
Preeco, the court stated at para. 21 that the “separate legal personality of the
corporation will not be lightly disregarded”. These and other cases were recently
discussed in Emtwo Properties Inc. v. Cineplex (Western Canada) Inc., 2011 BCSC
1072 beginning at para. 97 to similar effect.
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[133] The intention behind, purpose and effect of ERISA’s “common control” or
“controlled group” provisions are aided by interpretations of those provisions by the
U.S. courts. In that respect, Mr. Abrams’ expert report is again of assistance. He

states at pp. 6-7 of his report:

Courts have described the operation of ERISA’'s “controlled group” liability
provisions as a “veil-piercing” statute that disregards formal business
structures in order to impose liability on related businesses.

As the U.S. Supreme Court has recognized, in place of the “subjective, case-
by-case analysis that had previously prevailed,” Congress purposefully
adopted an “objective test” for determining whether a controlled group exists,
based on a “mechanical formula” that establishes “a sharp dividing line that is
crossed by incremental changes in ownership.” [citing United States v. Vogel
Fertilizer Co., 455 U.S. 16, 34 (1982)] Thus, the applicable regulations for
withdrawal liability of “controlled groups” establish a “brightline test based
purely on stock ownership,” and affiliates are not required to have actually
exercised control over the employer (or vice versa) or engaged in any
wrongdoing or misconduct in order to be liable as a member of the “controlled
group.”

[134] The citations provided by Mr. Abrams for these comments amply support his
summary of the U.S. courts’ characterization of ERISA’s “controlled group”
provisions. Other comments found in the U.S. cases cited by him are equally

instructive:

a) the ERISA provisions were aimed at “curbing abuses of multiple
incorporation”. United States v. Vogel Fertilizer Co., 455 U.S.16 (1982) at
36;

b) in Board of Trustees of Trucking Employees of North Jersey Welfare
Fund, Inc. — Pension Fund v. Gotham Fuel Corp., 860 F. Supp. 1044 at
1050, the court stated that members of the controlled group are “deemed,
by law” to constitute a single entity. At 1050-1051, the court adopted an

earlier statement of the legislative intent underlying ERISA:

The legislative background of ERISA ... makes it abundantly clear
that, for the purpose of [ERISA], Congress was unconcerned with the
actual corporate form of a business. ...Congress instructed ... the
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courts to disregard the corporate form and treat several inter-related
corporations are one entity, the ERISA “employer” ...

and also stated:

Controlled group members are statutorily determined to be ‘single
entities,” without the necessity of a finding of improper motive or
wrongdoing.

c) in PBGC v. Smith-Morris Corp., C.A. No. 94-cv-60042-AA, 1995 US Lexis
22510 at 8 (E.D. Mich. Sept. 13, 1995), the court stated that ERISA’s
concern is not whether a stockholder who has a controlling share actually
exercised control over corporate affairs but simply whether it had “the

ability to control,” as evidenced through stock ownership;

d) in Sun Cap. Partners Ill, LP v. New England Teamsters & Trucking Indus.
Pension Fund, 724 F.3d 129 at 138, the court stated that:

... [ERISA’s] broad definition of “employer” extends beyond the
business entity withdrawing from the pension fund, thus imposing
liability on related entities within the definition, which, in effect, pierces
the corporate veil and disregards formal business structures. ...

e) finally, in Cent. States, S.E. & S.W. Areas Pension Fund v. Messina
Prods., LLC, 706 F.3d 874 (7th Cir. 2013), at 877-878, the court stated:
When an employer participates in a multiemployer pension plan and
then withdraws from the plan with unpaid liabilities, federal law can

pierce corporate veils and impose liability on owners and related
businesses. ...

The [joint and several withdrawal liability] provision’s purpose is to
“prevent businesses from shirking their ERISA obligations by
fractionalizing operations into many separate entities...” (Citing:
Central States, Southeast and Southwest Areas Pension Fund v.
White, 258 F.3d 636, 644 (7th Cir.2001)

[135] The 1974 Plan’s expert witness as to U.S. law and specifically, ERISA, Judith
Mazo, agrees. She describes at paragraph 37 of her report that the “arithmetic rules”

or “bright lines” under ERISA apply to determine common control. She further states

there is no other relevant consideration as to whether ERISA applies:
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44, ... Because the law uses mechanical tests and looks at highly
concentrated levels of ownership, it does not matter whether the decision-
makers actually exercised their control since they had the power to do so if
they chose.

[136] Simply put, the 1974 Plan’s claim arises solely by reason of Walter Energy
U.S. owning more than an 80% stake in both Walter Resources and the Walter

Canada Group entities. Arising from that “arithmetic” rule, ERISA dictates that the
Walter Canada Group is liable for any withdrawal liability of a signatory (ie. Walter

Resources) under the 1974 Plan.

[137] Accordingly, |1 agree with the Walter Canada Group that ERISA’s “controlled
group” provisions impose liability by ignoring separate corporate personalities and
effectively amalgamating, consolidating or collapsing “common control” entities into
a single “employer” liable for any withdrawal liability of any other entity within that
group. There can be no dispute that, but for ERISA’s provisions, the Walter Canada
Group would not be liable for any obligations owing by Walter Resources under the
2011 CBA. It is only by reason of the Walter Canada Group’s relationship with
Walter Resources, through the indirect corporate ownership of Walter Energy U.S.,

that such liability arises.

[138] Asthe U.S. cases note, this is the essence of “lifting the corporate veil’ so as
to look beyond the corporate personality of Walter Resources and impose liability on

other entities within the corporate group through common shareholdings.

[139] My conclusions are consistent with the comments found in Pension Benefit
Guaranty Corp. v. Ouimet Corp., 711 F.2d 1085, 6 (1st Cir.1983) where the Court of
Appeals, First Circuit allocated a termination liability to certain solvent members of
the Ouimet Group:

On the surface this result may appear to disregard unduly the legal
separateness of the corporate entities. There is precedent, however, for
piercing the corporate veil in bankruptcy situations. Under its general
equitable powers a bankruptcy court may “substantially consolidate” the
assets and liabilities of various entities. Substantial consolidation will usually,
but not always, involve only debtors and be granted if absolutely necessary
for achieving reorganization or protecting creditors’ economic interests. ...
Some of the facts a court will look for in deciding whether to grant a
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substantive consolidation include the parent owning a majority of the
subsidiary’s stock, the entities having common officers or directors, the
subsidiary being grossly undercapitalized, the subsidiary transacting business
solely with the parent, and both entities disregarding the legal requirements of
the subsidiary as a separate corporation. ...

There is no need to show that any or all of these factors are present to justify
holding the solvent members of the Ouimet Group responsible for the entire
liability in this case. Avon’s corporate veil was, in effect, pierced by Congress
when it enacted the termination liability provisions of ERISA. The corporate
form is a creation of state law and states may impose stringent limitations on
attempts to disregard it; the factors courts consider in deciding whether to
grant substantive consolidations reflect such limitations. These limitations,
however, do not constrict a federal statute requlating interstate commerce for
the purpose of effectuating certain social policies ... Corn Products Refining
Co. v. Benson, 232 F.2d 554, 565 (2d Cir.1956) (existence of separate
corporate entity may be disregarded when necessary to further the purpose
of a federal requlatory statute). Thus, concerns for corporate separateness
are secondary to what we view as the mandate of ERISA in this case.

[Emphasis added]

[140] Since ERISA is a creature of the U.S. Congress, there is no similar legislation
in Canada that might be considered in this characterization exercise. There is no
case authority from Canada that addresses ERISA, nor any case authority involving
the type of characterization exercise involved here. Nevertheless, the Walter
Canada Group argues that characterizing the 1974 Plan’s claim as one implicating

legal personality is consistent with atleast one British Columbia authority.

[141] In JTI-Macdonald Corp. v. British Columbia (Attorney General), 2000 BCSC
312, this court considered the constitutionality of the Tobacco Damages and Health
Care Costs Recovery Act, S.B.C. 1997, c. 41 (the “Tobacco Act’). The Tobacco Act
created a cause of action permitting the government to directly recoup medical costs
from the tobacco industry. The Tobacco Act defined “manufacturer” broadly and,
coupled with the group liability provisions, extended liability to affiliated (perhaps
also foreign) companies (see paras. 156-158). Similar to ERISA, the Tobacco Act
“imposed liability upon a foreign defendant not on the basis of wrongful conduct but
on the basis of being deemed a member of a group in which another member

commits a wrongful act.” (para. 233).
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[142] | agree with the 1974 Plan that the result in JTI-Macdonald Corp. is limited
since it arose in the context of a constitutional challenge which is not involved here.
Nevertheless, many of the comments of Justice Holmes in respect of the Tobacco
Act strike a similar chord in terms of what ERISA seeks to accomplish as against the
Walter Canada Group. | have included lengthy quotes of Holmes J. here, particularly

given the degree of reliance placed on this case by the Walter Canada Group:

[172] The combined effect of [provisions of the Act] purport to affect the
status, structure and corporate personality of foreign corporations and the
rights of their shareholders.

[173] The Act has the effect of abolishing the separate corporate personalities
of companies incorporated under federal or foreign law with domiciles outside
British Columbia.

[174] A company's registered office establishes its domicile. [Gasque v.
Inland Revenue Commissioners, [1940], 2 K.B. 80; Fraser & Stewart, op. cit.
at p.144; National Trust Co. Ltd. v. Ebro Irrigation & Power Co. Ltd., [1954], 3
D.L.R. 326 (Ont.H.C.); Voyage Co. Industries v. Craster, [1998] B.C.J. No.
1884 (Unreported) (B.C.S.C.)].

[175] A corporation's domicile determines the law respecting its creation and
continuation (corporate personality), matters of internal management, share
capital structure, and shareholder rights. [Castel, J.G., Canadian Conflict of
Laws 4" ed., (Toronto: Butterworths, 1997) pp.574-575; Voyage Co.
Industries v. Craster, supra; National Trust Co. Ltd. v. Ebro Irrigation & Power
Co. Ltd., supra; Fraser & Stewatrt, op. cit. p.144; Palmer's Company Law
(looseleaf ed.) Vol. I, (London: Sweet & Maxwell, 1997) pp.2105-2106]:

Questions concerning the status of a foreign corporation, especially
whether it possesses the attributes of legal personality, are, on the
analogy of natural persons, governed by the law of the domicile of the
corporation. This domicile is in the state or province of incorporation
or organization and cannot be changed during the corporation's
existence even if it carries on business elsewhere. Thus, the law of
the state or province under which a corporation has been incorporated
or organized determines whether it has come into existence, its
corporate powers and capacity to enter into any legal transaction, the
persons entitled to act on its behalf, including the extent of their
liability for the corporation's debts, and the rights of the shareholders.

[Castel, supra, at p.574-575].

[176] It is a fundamental principle of company law that a corporation is a legal
entity distinct from its shareholders. [Salomon v. Salomon & Co. Ltd., [1897]
A.C. 22 (H.C.); Palmer's Company Law 24" ed., Schmitthoff, C.M. Ed.,
(London: Stevens & Sons, 1987) pp.200-201; Fraser & Stewart Company
Law of Canada 6™ ed., (Carswell, 1993) at p.17; Canada Business
Corporations Act, R.S.C. 1985, c.C-44, S.15(1)].
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[177] This distinction is operative in a parent and subsidiary relationship and
applies to related corporations owned by a common shareholder. [Fraser &
Stewart, op. cit. at p.21, Davies, P.L., Gower's Principles of Modern Company
Law 6™ ed. (London: Sweet & Maxwell, 1997) at pp.80, 159-163; BG Preeco |
(Pacific Coast) Ltd. v. Bon Street Developments Ltd. (1989), 60 D.L.R. (4™
30 (B.C.C.A)].

[178] There is a distinction in Canadian constitutional law between the power
to incorporate and the power to regulate the activities of a company. The
power to incorporate a company is the ability to bestow legal personality on
an association of persons, regulate a corporate structure and define the rights
of shareholders.

[179] A company once incorporated however will be responsible to the laws
of jurisdictions in which it operates. A federally incorporated company is, for
example, accountable under provincial security laws.

[189] The Act therefore attempts to alter and derogate from what are clearly
domiciliary rights under the law of foreign jurisdictions, ...

[205] The Actoverrides the substantive laws of extra-territorial Canadian or
foreign jurisdictions in four major areas:

(a) in_respect of the status and corporate personalities of corporate
tobacco manufacturers with domiciles outside British Columbia;

. and

(d) in respect of shareholder's rights and liabilities regarding shares of
federal or foreign corporations.

[213] Sections [of the Tobacco Act], when they purport to govern the status,
structure and corporate personality of a federally-incorporated company
under the Canada Business Corporations Act are not only extra-territorial in
effect they trench upon the exclusive jurisdiction of the Parliament of Canada.

[214] There is much force to the argument that a practical cumulative effect of
these provisions of the Actis to "amalgamate" or "merge" defendant tobacco
companies such that those "amalgamated" by the operation of the provisions
of the Actincur liability for civil claims against others in the involuntary
merger. That is a fundamental interference with a federal jurisdiction reserved
under Part XV of the Canada Business Corporations Act.

[215] The combined effect of Sections...of the Actignores the separate
identities of federally-incorporated companies for the purpose of establishing
a tobacco related wrong committed by a related company and for the purpose
of calculating amounts assessed against them.

[216] The separate legal personality conferred under s.15(1) of the Canada
Business Corporations Act is removed and the corporation loses its legal
status as distinct from its shareholders.
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[218] The provisions of the Act appear not so much designed to "pierce the
corporate veil" as they are to strip away separate identities and treat them as
if they had legally merged or amalgamated. The effect of provisions of the Act
is not to look through the facade of a company shell; it is to deny the right to
any separate corporate existence.

[Emphasis added]

[143] Applying these same comments to ERISA, it is clear that the “controlled
group” provisions simply disregard the separate corporate personalities of other
companies within the Walter Energy Group (including those within the Walter
Canada Group) by lifting their corporate veils. It does this by ignoring the separate
legal existence and personality of the Walter Canada Group entities (and limited
liability per Salomon), effectively amalgamating or consolidating those entities, in

deeming them to be one “employer” along with Walter Resources.

[144] | agree that JTI-Macdonald provides substantial support that a claim which
purports to impose liability arising purely as a result of corporate relationships, such
as ERISA does, are properly classified as claims concerning the status and legal
personality of corporations. To use the words of Holmes J., the application of ERISA
to the Walter Canada Group results in those entities’ “separate legal personality”
being removed or “stripped away” such that they lose their legal status as distinct

from their shareholders.

[145] | agree that the 1974 Plan’s claim against the Walter Canada Group, being
founded on ERISA’s “controlled group” liability provisions, should be characterized
as concerning the status and legal personality of corporations and partnerships

within the Walter Canada Group.

[146] In conclusion, in my view, the legal nature of the 1974 Plan’s claim is
appropriately characterized as one of corporate or partnership law and specifically, a
claim which results in a challenge to the status and separate legal personalities of

the entities within the Walter Canada Group.
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(2) What Choice of Law Rule Applies?

[147] Having characterized the claim, | now turn to the second step in the choice of

law analysis. This involves a consideration of relevant “connecting factors”.

[148] At page 221, Pitel and Rafferty state:

As we will see, the selection of the connecting factor is critical in formulating
the choice of law rule. There are many possible connecting factors. Some are
relatively certain and predictable. These include the person's domicile or
habitual residence and the place where a specific act occurs, such as the
commission of a tort or the making of the contract. These sorts of connecting
factors have a relatively narrow focus. They are quite specific and can
therefore be described as rigid connecting factors. Other connecting factors
have a broader focus and are thought to be more flexible. These include the
“proper law” of a contract, ascertained by weighing several factual
connections to various legal systems. One of the core debates in choice of
law is how rigid or how flexible the connecting factor should be for a particular
rule.

[149] I is worthwhile being reminded at this time of Castel & Walker's comment at
3-1, quoted above, that a “connecting factor” is a “fact or element connecting a legal
guestion or issue with a particular legal system” which is then identified as the
governing law.

[150] What then are the “connecting factors” to be considered after having

characterized the 1974 Plan’s claim as | have?

[151] Under Canadian choice of law rules, issues concerning a person’s legal
personality are governed by the law of the person’s domicile: Castel & Walker at 30-
1, quoted above. Similarly, Pitel and Rafferty state that the “status of non-natural
persons is governed by the law of the person’s ‘home’ jurisdiction” (at 245) and that
there is a “well-established principle that a corporation’s domicile is the country in
which it was incorporated” (at 26-27).

[152] To similar effect, Dicey states at 1532-1533:

Whether an entity exists as a matter of law must, in principle, depend upon
the law of the country under which it was formed. That law will determine
whether the entity has a separate legal existence. The law of that country will
determine the legal nature of the entity so create, e.g. whether the entity is a
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corporation or partnership, and, if the latter, the legal incidents which attach
to it.

[153] Domicile was addressed in National Trust Co. v. Ebro Irrigation and Power
Co. Ltd. [1954] O.R. 463 (S.C.), where the court stated at 476:

It is well established that the domicile of a corporation is in the country in
which it was incorporated. In Cheshire on Private International Law, 4" ed.
1952, at pp. 193-4, it is stated that: "Questions concerning the status of a
body of persons associated together for some enterprise, including the
fundamental question whether it possesses the attribute of legal personality,
must on principle be governed by the same law that governs the status of the
individual, i.e. by the law of the domicil. ... In the case of the natural person it
is the domicil of his father, in the case of the juristic person it is the country in
which it is born, i.e. in which it is incorporated.” ...

[154] The Walter Canada Group also refers to Singer Sewing Machine Co. of
Canada Ltd (Re), 2000 ABQB 116, a decision of the colourful Registrar Funduk.
There, the Alberta court was considering whether to recognize an order from the
U.S. Bankruptcy Court. It appears that the U.S. court has assumed jurisdiction not
only over the Singer Sewing Machine entities in the U.S., but also over the Canadian
subsidiary who only conducted business in Canada and whose assets were held in
Canada. The intention of the U.S. court seemed to be toward assuming overall
jurisdiction over the entire corporate group in terms of administering assets and

presumably, claims against those assets.

[155] This case was decided before amendments to Part IV of the CCAA which
provides for a robust degree of comity in terms of addressing cross-border
insolvencies. Nevertheless, the comments of the Registrar in terms of rejecting what
he considered was a collapsing of the Canadian entity and its assets within the

broader international group have, in my view, some relevance here:

11. Canadian law says that a corporation is a person in law. Canadian law
says that a corporation has an existence separate from its shareholders.
Canadian law says that a shareholder is not liable for the corporation’s debts.
Canadian law says that a shareholder does not own the corporation’s assets.
Canadian law says that a corporation’s business activities are not the
shareholder’s business activities.
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[156] Similarly, amalgamation of corporations, characterized as a change of status,
is governed by the law of the place of incorporation: Castel & Walker, vol. 2, at 30-5.
If the merged or amalgamated corporations were incorporated in different
jurisdictions, the merger must be valid under the laws of both jurisdictions: Dicey
1534. See also Concept Oil Services Ltd. v. En-Gin Group LLP, [2013] EWHC 1897
(Comm) at paras. 70-72.

[157] | agree with the Walter Canada Group that the 1974 Plan’s claim depends
entirely on ERISA’s provisions which allow the 1974 Plan to disregard the separate
legal personalities of the Walter Canada Group entities as being distinct from that of
Walter Resources. The 1974 Plan has not advanced any other theory of liability for
its claim under British Columbia law or any other law; rather, it relies exclusively on
ERISA’s “controlled group” provisions as the basis for its claim against the Walter
Canada Group. Further, as | have already stated, the 1974 Plan’s claim against the
Walter Canada Group does not stem from any conduct by or contract with the Walter

Canada Group.

[158] During its submissions, the 1974 Plan did not draw any particular distinction
between its claims against the corporations within the Walter Canada Group (who
are the only CCAA petitioners) and the partnerships, who are not petitioners, but
who were granted certain protections under the Initial Order. The claim of the 1974
Plan advanced in its pleading is only as against the “petitioners”. The Walter Canada
Group suggests that since the 1974 Plan chose to assert its claim only against the
“petitioners”, any claim against the partnerships is barred pursuant to the claims bar
date set under the Claims Procedure Order. | am not sure as to the effect of such a

distinction in terms of the recovery under the claims.

[159] This “claims bar date” argument may have some merit, but | do not propose
to base my decision as regards the partnerships solely on this basis. The simple
answer is that the same analysis set out above in relation to the corporations applies
equally to the partnerships, as was noted in Dicey at 1532-33, quoted above, which

refers to the law of the country in which an “entity” was formed.
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[160] The issue as to whether the Walter Canada Group’s separate legal
personalities can be ignored is subject to the Canadian choice of law rule that the
status and legal personality of a corporation is governed by the law of the place in
which it was incorporated, namely British Columbia and Alberta. Here, as with the
corporations within the Walter Canada Group, both with limited liability and unlimited
liability, itis admitted that all of the partnerships were organized under British
Columbia law. Accordingly, the choice of law analysis leads to the same result in
relation to the partnerships, namely British Columbia law, including under the
Partnership Act, R.S.B.C. 1996, c. 348.

[161] The place of incorporation or organization is a matter of public record and all
persons who would do business with or otherwise deal with the Walter Canada

Group entities would or should be well aware of that fact.

[162] | agree that, under Canadian choice of law rules, the place of incorporation or
organization of the Walter Canada Group entities is the appropriate “connecting

factor” in relation to the issue arising from the 1974 Plan’s claim. As a result, British
Columbia and Alberta law determine whether the separate legal personalities of the

Walter Canada Group entities can be ignored.

[163] The 1974 Plan also made substantial submissions concerning the choice of
law rule applicable to its claim. Relying on this Court's analysis in Minera at paras.
184-207, the 1974 Plan asserts that one must consider which law has the “closest
and most real connection” to the issue. Its further submissions are that the court
must examine a non-exhaustive list of factors in that context (Minera at para. 200).
This, of course led to the 1974 Plan’s objection to this summary hearing and its
positon that, since it has been denied any discovery from the Walter Energy Group,
it has been hampered in its ability to put into evidence all relevant factors at this

summary hearing.

[164] However, the analysis in Minera was made in the context of the Court’s
conclusion that the choice of law rule that applied to the unjust enrichment claim was

the “proper law of the obligation”. In addition, contrary to the two-step approach

2017 BCSC 709 (CanLll)



Walter Energy Canada Holdings, Inc. (Re) Page 48

illustrated in Minera, at the end of its submissions, the 1974 Plan’s argument
essentially conflated that process by suggesting that the Court should consider
connecting factors (most of which it says have yet to be disclosed through discovery

from the Walter Canada Group) in the characterization exercise in the first step.

[165] Rejecting the 1974 Plan’s contention that its claim should be characterized as
one of contract inevitably leads to the further conclusion that the appropriate choice

of law rule is not the “proper law of the obligation”.

[166] Accordingly, |1 do not intend to address the 1974 Plan’'s detailed submissions
on the second step within the choice of law issue other than to briefly comment on

certain aspects.

[167] The 1974 Plan argued that even if | accepted the characterization of the claim
advanced by the Walter Canada Group, the Court would still need to address facts
other than the place of incorporation. These facts were said to include the degree to
which the Walter Canada Group was managed out of the U.S. and an understanding
of the Walter Energy Group’s global business. | reject these submissions on the
basis of the above authorities. There is no need to look beyond the clear facts that
when these Canadian entities were incorporated or organized, they were expressly
created within these Canadian jurisdictions with the intention that their legal status
and personality would be governed by Canadian laws. The same comment could
presumably be made concerning the U.S. and English entities.

[168] The 1974 Plan argued that the “proper law of the obligation” approach would
allow this court to consider the connecting factors that exist between the 1974 Plan’s
claim and the Walter Canada Group, including the degree to which the U.S. and
Canadian operations were integrated, citing Imperial Life Assurance Co. of Canada
v. Colmenares, [1967] S.C.R. 443 at 448 and Minera.

[169] However, my conclusions above have the effect of rendering moot the 1974
Plan’s objections arising from the lack of discovery. In addition, it is clear enough

that even if there was no degree of integration or management between the U.S.
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and Canadian entities, the 1974 Plan’s positionis that all “contract” factors point to
the U.S. - including the contractual documents, the location of and management of
the 1974 Plan, the location of Walter Resources (the only counterparty to the 2011
CBA), that the benefits under the 2011 CBA are for Walter Resources’ U.S.
employees and that the withdrawal by Walter Resources from the 1974 Plan arose
inthe U.S. As | have emphasized, as regards the choice of law analysis, there is
absolutely no contractual connecting factor between the 1974 Plan and the
Canadian entities.

[170] In that regard, it is difficult to conceive (although | need not decide the issue)
that any Canadian court would conclude that these “contractual” connecting factors
pointed to anything other than the U.S. Any degree of integration or joint

management could only add to such arguments; conversely, itis difficult to see that

any lack of integration or joint management would detract from them.

[171] On this last point (ie. the degree of integration), what emerges as crystal clear
from the 1974 Plan’s position, supported by Ms. Mazo’s opinion, is that ERISA
expressly makes such a factual enquiry entirely irrelevant. The “bright line” or
“arithmetic” test under ERISA entirely disregards anything other than the level of
stock ownership: see Pension Benefit Guaranty Corp. v. Ouimet Corp., 470 F.Supp
945 (1975).

[172] Other so-called “connecting factors” suggested by the 1974 Plan are bizarre
to say the least. The 1974 Plan suggests that Walter Energy U.S. will be “enriched”
given the potential payment of estate funds to that corporate level after payment to
the Canadian creditors. This is hardly a relevant consideration. Further, any recovery
available to the 1974 Plan against the U.S. entities is entirely driven by U.S. law,
including ERISA, the Chapter 11 Proceedings and its participation in the Settlement
Term Sheet. If the 1974 Plan obtains no recovery from the U.S. entities within the
Walter Energy Group, that is of no moment as regards its claim against the
Canadian entities.
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[173] The other “connecting factor” said to arise by the 1974 Plan is that the
application of Canadian law works an injustice on the 1974 Plan “because of the
removal of assets out of reach of ERISA”. This proposition begs the very question as
to whether ERISA applies to the Walter Canada Group at all. f ERISA does not
apply to the Walter Canada Group in these circumstances, the Canadian assets

were never within reach of the 1974 Plan.

[174] The 1974 Plan further argues that accepting the Walter Canada Group’s
argument on choice of law would result in a “blanket denial” of all ERISA claims
against Canadian entities in Canadian courts. In my view, this is an exaggeration.
Canadian law allows for the imposition of liability on persons in a variety of ways -
including tort and fraud (see B.G. Preeco). This decisionis only intended to address
whether these Canadian entities are subject to ERISA which seeks to impose liability
on them, not by reason of any conduct or contract, but simply by reason of a

corporate relationship.

[175] The 1974 Plan also suggests that a decision that ERISA does not apply to the
Walter Canada Group would threaten principles of international comity in that a
Canadian court could not recognize a judgment made by a U.S. court in respect of a
Canadian entity for withdrawal liability under ERISA. This other “chicken little”
argument is entirely speculative. Firstly, this case does not involve any judgment
obtained against the Walter Canada Group. Further, in my view, my decision does
not detract from the well-entrenched and long standing comity that has existed

between Canada and the U.S. courts, particularly in the field of insolvency.

[176] As described above, the only facts and connecting factors relevant here
given my characterization of the 1974 Plan’s claim are uncontroversial and have
been admitted. In these circumstances, | see no difficulty in proceeding to determine
this matter in a summary fashion, based on the considerations discussed eatrlierin

these reasons.

[177] In conclusion, | find that the 1974 Plan’s claim is characterized as one of

corporate or partnership law and specifically, one relating to the status, legal
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existence and personality of corporations and partnerships. The appropriate choice
of law rule is one of domicile or place of incorporation or organization. In the case of
the entities within the Walter Canada Group, that is British Columbia or Alberta.

[178] ERISA s not part of British Columbia or Alberta law. Accordingly, the 1974

Plan’s claim must fail for that reason.

Vil THE SECOND AND THIRD QUESTIONS

[179] The second and third issues posed by the Walter Canada Group are:

If the 1974 Plan’s claim against the Walter Canada Group is governed by
United States substantive law (including ERISA), then as a matter of U.S.
law, does “controlled group” liability for withdrawal liability related to a
multiemployer pension plan under ERISA extend extraterritorially?

If the 1974 Plan’s claim against the Walter Canada Group is governed by
U.S. substantive law (including ERISA), and ERISA applies extraterritorially,
is that law unenforceable in Canada because it conflicts with Canadian public
policy?
[180] As | noted above, the Walter Canada Group only needed to succeed on one

of the questions raised in this application in order to defeat the 1974 Plan’s claim.

[181] Accordingly, having found in favour of the Walter Canada Group on the first
issue, it is not necessary to decide the other two questions. While they pose
interesting issues, | see no need to delay these proceedings further in order to
consider and decide those issues. A timely resolution is in the interests of justice and
furthers the purposes of the CCAA.

IX CONCLUSION

[182] In conclusion, | grant a declaration that, under Canadian conflict of laws rules,
the 1974 Plan’s claim as against the Walter Canada Group is governed by Canadian

substantive law and not U.S. substantive law (including ERISA).

[183] Costs are awarded against the 1974 Plan in favour of both the Walter Canada
Group and the Union on the usual scale. If any party should wish to seek a different

order of costs, such an application must be filed within 30 days of the release of
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these reasons and the hearing to determine the matter should be set as soon as

possible. Failing such application(s) being filed, my costs award shall stand.

“Fitzpatrick J.”
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l. INTRODUCTION

[1]  This appeal concerns the scope and application of two avenues of recourse
that are potentially available when employment entittements have not been

honoured.

[2] One avenue exists under the doctrine of common employer liability. This
common law doctrine! recognizes that an employee may simultaneously have
more than one employer. If an employer is a member of an interrelated corporate
group, one or more other corporations in the group may also have liability for the
employment obligations. However, and importantly, they will only have liability if,
on the evidence assessed objectively, there was an intention to create an
employer/employee relationship between the employee and those related

corporations.

[8] A second avenue exists under the provisions of s. 131 of Ontario’s Business
Corporations Act, R.S.0. 1990, c. B.16 (“OBCA”). This section imposes liability on
corporate directors, in favour of a corporate employee, for up to six months’ unpaid
wages and up to twelve months’ vacation pay. That liability is subject to specific

conditions.

1 Only the common law doctrine of common employer liability was invoked by the respondent in this case.
Section 4 of the Employment Standards Act, 2000, S.O. 2000, c. 41 provides for circumstances in which
separate persons are treated as one employer. It is not necessary to comment on how the section might
have applied in this case, a point on which the parties did not agree.
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[4] The appellant, Tornado Medical Systems, Inc. (“Tornado”) stood at the top
of a corporate group. It was the majority shareholder of ClearMRI Solutions Ltd.
(“ClearMRI Canada”) which itself had a wholly owned subsidiary, ClearMRI

Solutions, Inc. (“ClearMRI US”).

[5] The respondent, William O’Reilly, served as the Chief Executive Officer
(“CEQ”) of ClearMRI Canada and ClearMRI US (together, “ClearMRI companies”).
His written employment agreement was with ClearMRI US, but he reported to, and

his performance goals were set by, the board of directors of ClearMRI Canada.

[6] When his employment ended, Mr. O’'Reilly was owed substantial sums for
salary and other entitlements. He brought an action seeking recovery of all
outstanding amounts from the ClearMRI companies and Tornado. While Mr.
O’Reilly did not have a formal position or written agreement with Tornado, he
alleged that it, along with the ClearMRI companies, were his common employers.
The action also sought recovery from the directors of Tornado and ClearMRI
Canada, including the appellant, Jae Kim (“Dr. Kim”), for six months’ unpaid wages

and twelve months’ vacation pay under s. 131 of the OBCA.

[7]  Mr. O'Reilly obtained default judgment against the ClearMRI companies. He
subsequently moved for summary judgment against the other defendants. His

motion was successful.
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[8] Tornado appeals the judgment against it, arguing that the finding of the
motion judge that it was liable to Mr. O’Reilly as a common employer is flawed.
Tornado argues that the motion judge misconstrued the common employer
doctrine, effectively finding it liable only because of its corporate affiliation to Mr.

O’Reilly’s contractual employer.

[9] Dr. Kim appeals the judgment finding him liable as a director of ClearMRI
Canada. Dr. Kim contends that the motion judge improperly applied s. 131 of the
OBCA to hold him liable without evidence that a condition to that liability —
execution against ClearMRI Canada having been returned unsatisfied — had been

met.

[10] Tornado and Dr. Kim both argue that the motion judge further erred in

determining the quantum of their respective liability.

[11] | would allow the appeal by Tornado. The motion judge erred in her
articulation and application of the common employer doctrine and thus made an

extricable error of law in concluding that Tornado was a common employer.

[12] | would dismiss Dr. Kim’s appeal, subject to one variation necessary to

respect the OBCA’s conditions for s. 131 director liability.

[13] Below, | set out my reasons for these conclusions.
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Il. BACKGROUND

A. Tornado and the ClearMRI Companies

[14] Tornado is an Ontario corporation. In 2010, it acquired licence rights to
intellectual property that can be used to facilitate the refurbishment and upgrading

of Magnetic Resonance Imaging (“MRI”) machines.

[15] Tornado is the majority shareholder of ClearMRI Canada, which is also an
Ontario corporation. ClearMRI Canada was formed in 2012 to develop a business
of upgrading and refurbishing MRI machines. For this purpose, Tornado assigned,

to ClearMRI Canada, its licence rights to the intellectual property.

[16] In addition to the incidents of corporate control over ClearMRI Canada that
flowed from its majority shareholding, Tornado had certain specified rights under
a Unanimous Shareholder Agreement that related to ClearMRI Canada: Tornado’s
consent was required for certain dividends, large capital expenditures, the sale of
ClearMRI Canada’s business, any amalgamation with another corporation, or any
winding-up, reorganization, or dissolution. Tornado’s consent rights did not,
however, extend to changes in management of ClearMRI Canada or its

subsidiaries, employment agreements, or dealing with loans from non-arms-length
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persons — the Unanimous Shareholder Agreement required only the approval of

the board of ClearMRI Canada, or a committee of the board, for these matters.2

[17] To some extent, the boards of directors of Tornado and ClearMRI Canada
overlapped; ClearMRI Canada’s board consisted of five directors, two of whom
were also directors of Tornado. Dr. Kim was a director of both Tornado and

ClearMRI Canada.

[18] ClearMRI US is a Delaware company, wholly owned by ClearMRI Canada.
It was formed in May 2012 to obtain American regulatory approval of the ClearMRI
technology and to develop the MRI upgrading and refurbishing business in the

United States.

B. Mr. O’Reilly’s Roles and Written Employment Agreement

[19] Mr. O’Reilly served as CEO of ClearMRI Canada from approximately the
time of its formation. He was also one of its directors. When ClearMRI US was
formed, he also became its CEO and sole director. Mr. O’Reilly did not hold any

formal position with Tornado.

[20] On May 22, 2012, Mr. O’'Reilly and ClearMRI US signed an agreement
confirming the terms of his employment. The agreement named ClearMRI US as

Mr. O’Reilly’s employer. The agreement specified that Mr. O’Reilly was to serve as

2 The motion judge described this latter category of decision as falling within Tornado’s consent rights at
para. 13 of her reasons, but this appears to misread sections 2.12 and 2.13 of the Unanimous
Shareholder Agreement.
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its CEO and was to be paid an annual base salary of $153,000 USD in 2012,
increasing to $210,000 USD in 2013. He was also entitled to benefits including
paid vacation and to specific payments if he was terminated without notice or
cause. He was also eligible to earn a performance bonus of $80,000 USD and to

receive other compensation.

[21] Although ClearMRI US was named in the written agreement as the
employer, the motion judge found that Mr. O’Reilly was also employed by

ClearMRI Canada and Tornado. Her reasons for doing so are discussed below.

C. Deferral of Salary, Non-Payment of Employment Obligations, and the
Termination of Mr. O’Reilly’s Employment

[22] Cash flow problems inhibited the successful launch of the MRI upgrading
and refurbishment business. Mr. O’'Reilly took certain steps to overcome that
problem. To assist with the required funding, he agreed to defer his full salary
commencing in 2013 until ClearMRI Canada started to earn revenue; the deferral
continued in 2014. The motion judge found that Mr. O’Reilly had not agreed to
defer his salary indefinitely, only temporarily, and that he received assurances from
ClearMRI Canada and Tornado that ClearMRI Canada was committed to bringing
its product to market. | return to the arrangements for the deferral and the

assurance in more detail below.

[23] In December 2013, Mr. O’Reilly also made a $50,000 USD loan to ClearMRI

Canada. To avoid the appearance of a conflict of interest, he resigned as a director
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and CEO of both ClearMRI Canada and ClearMRI US. However, the motion judge

noted that in reality he continued in the CEO role. This loan was not repaid.

[24] In April 2014, Mr. O’Reilly secured a regulatory clearance from the U.S.
Food and Drug Administration. The motion judge found that this step entitled him
to a performance bonus of $80,000 USD. However, the performance bonus was

never paid.

[25] By the spring of 2014, it was apparent that ClearMRI Canada was no longer
committed to bringing their product to market. On August 6, 2014, Mr. O’Reilly took
the position that he had been constructively dismissed. His lawyer demanded
payment from ClearMRI Canada and ClearMRI US of $281,315 USD in unpaid

salary, and of the $50,000 USD loan.

D. The Action

[26] In October 2014, Mr. O’Reilly commenced this action against ClearMRI
Canada, ClearMRI US, Tornado, and individual directors of ClearMRI Canada and

Tornado, including Dr. Kim.

[27] The claims against the individuals were for six months’ wages and twelve
months’ vacation pay under s. 131 of the OBCA. The corporations were each sued
(as common employers) for all unpaid wages and employment entitlements.

ClearMRI Canada and ClearMRI US were sued for the unpaid loan.
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[28] On September 2, 2015, Mr. O’'Reilly obtained default judgment against
ClearMRI Canada and ClearMRI US for deferred salary, vacation pay, the

performance bonus, and the unpaid loan, totalling $381,103.84 USD, plus costs.

[29] The default judgment was not satisfied, and Mr. O’Reilly moved for summary

judgment against the remaining defendants.

E. The Motion Judge’s Decision

[30] The motion judge was satisfied that this was an appropriate case for

summary judgment.

[31] The motion judge described the common law doctrine of common employer
liability as one that requires the court to “look past the immediate bilateral
contractual relationship...and recognize that an employee may be employed by a
number of different companies at the same time”. A group of companies identified
as “concurrent employers” will have “joint and several liability with respect to the
rights and entitlements of the employee”. The motion judge identified three factors
that should be considered: the employment agreement itself; where the effective
control over the employee resides; and whether there was common control

between the different legal entities.

[32] The motion judge then addressed whether ClearMRI Canada was a
common employer of Mr. O’Reilly. She concluded that it was, noting that the issue

was not really in dispute and there was already a judgment against it. She found
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that Mr. O'Reilly reported to the ClearMRI Canada board, which set his
performance goals, and that, “[ijn practice, effective control over [Mr.] O’Reilly did
reside with ClearMRI Canada”; she further remarked that ClearMRI Canada wholly
owned ClearMRI US, and had incorporated it for a specific purpose. She was

satisfied they “both had a single relationship with [Mr.] O’Reilly”.

[33] The motion judge next considered the liability of the individuals who were
directors of ClearMRI Canada, including Dr. Kim. She referred to the source of
directors’ liability for wages, s. 131 of the OBCA, which provides, in relevant part,

as follows:

Director’s Liability to employees for wages

(1) The directors of a corporation are jointly and severally
liable to the employees of the corporation for all debts not
exceeding six months’ wages that become payable while
they are directors for services performed for the
corporation and for the vacation pay accrued while they
are directors for not more than twelve months under
the Employment Standards Act, and the regulations
thereunder, or under any collective agreement made by
the corporation.

Limitation of liability
(2) A director is liable under subsection (1) only if,

(a) the corporation is sued in the action against the
director and execution against the corporation is
returned unsatisfied in whole or in part; or

(b) before or after the action is commenced, the
corporation goes into liquidation, is ordered to be
wound up or makes an authorized assignment
under the Bankruptcy and Insolvency
Act (Canada), or a receiving order under that Act
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is made against it, and, in any such case, the claim
for the debt has been proved. 2002, c. 24, Sched.
B, s. 27 (1).

l[dem

(3) Where execution referred to in clause (2) (b) has
issued, the amount recoverable from a director is the
amount remaining unsatisfied after execution. R.S.O.
1990, c. B.16, s. 131 (3).

[34] She found that the ClearMRI Canada directors were jointly and severally
liable under s. 131 of the OBCA to Mr. O’Reilly for “six months of...unpaid wages
and twelve months of...vacation pay, specifically $153,400 USD.” As Mr. O'Reilly

was also a director, she found that he shared in that liability.

[35] Next, the motion judge considered whether Tornado was a common
employer using the three factors she identified. She stated that it was not
determinative that there was no employment agreement with Tornado. She found
that Tornado exercised “a sufficient amount of control” over Mr. O’'Reilly, as both
Tornado and ClearMRI Canada had accepted his offers to defer his salary and to
loan funds to ClearMRI Canada, both had assured Mr. O’Reilly that ClearMRI
Canada was committed to bringing its product to market, and both shared the
business objectives that Mr. O’Reilly was employed to achieve. She found
common control between the different legal entities because Tornado had
incorporated ClearMRI Canada to develop a specific business; Tornado had a
majority controlling shareholder interest; Tornado had consent rights under the

Unanimous Shareholder Agreement; there was an overlap in directors; and when
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it came time to replace a director of ClearMRI Canada, Dr. Kim wished to discuss
the replacement with Tornado. Accordingly, she found that Tornado was a
common employer, jointly and severally liable for the employment related amounts

of the default judgment — everything except the unpaid loan and interest on it.

[36] Finally, she held that if Tornado did not satisfy the judgment against it, the
Tornado directors individually named in the action would share in the liability of the
ClearMRI companies’ directors for the six months’ wages and twelve months’
vacation pay.® She said that the judgment against the Tornado directors “is to
remain in abeyance until and unless Tornado does not satisfy the judgment against
it.” There was no similar statement regarding the judgment against the ClearMRI

companies’ directors.

[37] The formal judgment indicated that the parties could return to the Court for
directions concerning the liability of the two Tornado directors if execution against
Tornado was returned unsatisfied. No similar provision appeared in the judgment

concerning the liability of the ClearMRI Canada directors, including Dr. Kim.

3 The motion judge subsequently varied her judgment to delete one of the individuals (Stefan Larson) as
he had not been a director of either Tornado or ClearMRI Canada at the relevant time.
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. ANALYSIS

A. Was Tornado Properly Found to be a Common Employer?

The Arguments

[38] Tornado argues that although the motion judge mentioned effective control
over the employee as part of the common employer test, nothing that she referred
to showed any effective control by Tornado over Mr. O’Reilly as an employee.
Tornado submits that the motion judge effectively treated Tornado’s corporate
relationship with the ClearMRI companies as rendering it liable, which is

insufficient in law for a corporation to be liable for another’s obligations.

[39] Tornado also argues that the motion judge gave no real consideration to the
presence of a written employment agreement which specified Mr. O’Reilly’s
employer, and to the absence of an employment agreement with Tornado. It
submits that it was necessary to consider whether Mr. O’Reilly had a reasonable
expectation that Tornado was his employer — the written employment agreement
and Mr. O’'Reilly’s senior role in the ClearMRI companies shows he could not have

reasonably held such an expectation.

[40] Tornado also argues that the common employer doctrine only applies to
wrongful dismissal claims, and that claims for unpaid salary against a corporation

related to the employer must be made under s. 4 of the Employment Standards

2021 ONCA 385 (CanLli)



Page: 14

Act, which was not invoked by Mr. O’'Reilly. Further, it challenges how the motion

judge arrived at the quantum of its liability.

[41] Mr. O'Reilly argues that the motion judge made no reversible error in
reaching the conclusion that Tornado was a common employer, in holding it liable
for unfulfilled employment obligations, and in determining the quantum of that
liability.

[42] | begin by discussing the relationship between the concept of corporate
separateness, under which corporations are not liable for debts and obligations of
affiliated or subsidiary corporations, and the common employer doctrine, which
may impose liability on related corporations. | also discuss the role of an
employment agreement in that analysis. | then address why the common employer
doctrine applies to claims beyond those for wrongful dismissal. Against that
backdrop, | explain why | conclude that the motion judge erred in granting summary
judgment based on her finding that Tornado was a common employer. In light of
that conclusion, it is unnecessary to examine Tornado’s arguments about

quantum.
Corporate Separateness

[43] A corporation is a distinct legal entity with the powers and privileges of a

natural person: OBCA, s. 15. These powers and privileges include owning assets
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in its own right, carrying on its own business, and being responsible only for

obligations it has itself incurred.

[44] The fact that one corporation owns the shares of or is affiliated with another
does not mean they have common responsibility for their debts, nor common
ownership of their businesses or assets. A corporation’s business and assets are
not, in law, the business or assets of its parent corporation: Yaiguaje v. Chevron
Corporation, 2018 ONCA 472, 141 O.R. (3d) 1 at paras. 57-58, leave to appeal
refused, [2018] S.C.C.A. No. 255; BCE Inc. v. 1976 Debentureholders, 2008 SCC
69, [2008] 3 S.C.R. 560 at para. 34. Similarly, a parent (shareholder) corporation

IS not liable, as such, for the debts and obligations of a subsidiary: OBCA, s. 9

[45] The fact that corporations are related and coordinate their activities does
not, in and of itself, change this paradigm. Ontario law rejects a “group enterprise
theory” under which related corporations that operate closely would, by that very
fact, be considered to jointly own their businesses or be liable for each other’s
obligations. Although the group might, from the standpoint of economics, appear
as a unit or single enterprise, the legal reality of distinct corporations governs:
Meditrust Healthcare Inc. v. Shoppers Drug Mart (2002), 61 O.R. (3d) 786 (C.A.)

at paras. 29-31; Yaiguaje, at paras. 76-77.
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[46] Corporate separateness has exceptions — the court may pierce the
corporate veil and hold a parent corporation liable for obligations nominally

incurred by a subsidiary corporation that is a mere fagcade:

...In order to ignore the corporate separateness
principle, the court must be satisfied that: (i) there is
complete control of the subsidiary, such that the
subsidiary is the “mere puppet” of the parent corporation;
and (ii) the subsidiary was incorporated for a fraudulent
or improper purpose or used by the parent as a shell for
improper activity: Yaiguaje, at para. 66. [Citations
omitted].

[47] As the test for piercing the corporate veil makes clear, control by one
corporation over another, on its own, does not make the controlling corporation
liable for the obligations of the controlled corporation; a fraudulent or improper

purpose must also be present.

[48] Itis not suggested in this case that there are grounds to pierce the corporate
veil of any of the relevant corporations. Accordingly, the basis on which the
common employer doctrine operates to hold related corporations liable, while

remaining consistent with the concept of corporate separateness, is important.
The Common Employer Doctrine

[49] The common employer doctrine does not involve piercing the corporate veil
or ignoring the separate legal personality of each corporation. It imposes liability
on companies within a corporate group only if, and to the extent that, each can be

said to have entered into a contract of employment with the employee: Sinclair v.
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Dover Engineering Services Ltd., 49 D.L.R. (4th) 297 (B.C.C.A.) (“Sinclair

(BCCA)”), at para. 9.

[50] Thus, consistent with the doctrine of corporate separateness, a corporation
is not held to be a common employer simply because it owned, controlled, or was
affiliated with another corporation that had a direct employment relationship with
the employee. Rather, a corporation related to the nominal employer will be found
to be a common employer only where it is shown, on the evidence, that there was
an intention to create an employer/employee relationship between the individual
and the related corporation: Gray v. Standard Trustco Ltd. (1994), 8 C.C.E.L. (2d)
46 (Ont. Gen. Div.), at para. 3; Downtown Eatery (1993) Ltd. v. Her Majesty the
Queen in Right of Ontario (2001), 54 O.R. (3d) 161 (C.A.), at paras. 31, 40, leave
to appeal refused, [2002] 3 S.C.R. vi (note); Rowland v. VDC Manufacturing Inc.,

2017 ONSC 3351, at paras. 12-13.

[51] As illustrated by the issue in this case, where Mr. O’Reilly alleges that
Tornado is liable for specific employment obligations, the common employer
guestion is one of contractual formation — did the employee and the corporation
alleged to be a common employer intend to contract about employment with each
other on the terms alleged? When such an intention is found to exist, no violence
Is done to the concept of corporate separateness because the corporation is held

liable for obligations it has undertaken.
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[52] To determine whether the required intention to contract was present, the
parties’ subjective thoughts are irrelevant. Nor need the intention necessarily have
been reflected in a written agreement. The common law’s approach to contractual
formation is objective; intention to contract can be derived from conduct. As the
Supreme Court has stated in a similar common law contractual formation context,
what is relevant is “how each party’s conduct would appear to a reasonable person
in the position of the other party”: Owners, Strata Plan LMS 3905 v. Crystal Square

Parking Corp., 2020 SCC 29, 450 D.L.R. (4th) 105, at para. 33.

[53] A variety of conduct may be relevant to whether there was an intention to
contract between the employee and the alleged common employer(s). As they
bear upon this case, two types of conduct are important. One is conduct that
reveals where effective control over the employee resided. The second is the
existence of an agreement specifying an employer other than the alleged common

employer(s).

[54] The conduct most germane to showing an intention that there was an
employment relationship with two or more members of an interrelated corporate
group is conduct which reveals that effective control over the employee resided

with those members* : Downtown Eatery, at paras. 32-33. This is consistent with

4 This is a different question from the question of corporate control, which, at its most basic, refers to the
ability of a shareholder to elect the majority of a corporation’s board of directors: OBCA, s. 1(5). The fact
that one corporation controls a second corporation does not equate to control by the first corporation over
the second corporation’s employees.
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how the law distinguishes employment from other types of relationships. Control
over such matters as the selection of employees, payment of wages or other
remuneration, method of work, and ability to dismiss, can be important indicators
of an employer/employee relationship: Baldwin v. Erin District High School Board,
1961 O.R. 687, at para 11, affd 36 D.L.R. (2d) 244 (SCC); see also Baghy v.
Gustavson International Drilling Co. Ltd., 1980 ABCA 227, 24 A.R. 181, at paras.

48-50.

[55] A written agreement that specifies an employer other than the corporation(s)
alleged to be the common employers may also be relevant. The extent of its
relevance depends on how the existence and terms of the written agreement, in
light of the facts, informs the question of whether there was an intention that others

were also employers.

[56] These points are illustrated in this court’s leading decision on common

employer liability, Downtown Eatery, and the case law which has followed.

[57] In Downtown Eatery, the employee was the manager of a nightclub called
“For Your Eyes Only”. The nightclub was operated together by a “highly integrated
or seamless group of companies”. One corporation owned the premises; a second
owned the trademark and held the liquor and entertainment licences; a third owned

the chattels and equipment; and a fourth was the paymaster. at para. 34. The
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employee’s contract was with the business name For Your Eyes Only, which itself

was not a legal entity: at paras. 38-40.

[58] The court held that an individual may be found to be an employee of more
than one corporation in a related group of corporations, as long as the evidence
shows an intention to create an employer/employee relationship between the
individual and the respective corporations within the group: at para. 31. To
determine that issue, the operative question raised by the facts was “where

effective control over the employee resides”; at paras. 32-33.

[59] In Downtown Eatery, the answer to that question was that each of the
commonly controlled corporations that was integrally and directly involved in
owning and operating the nightclub, was exercising control over, and was therefore

a common employer of, the manager.
[60] The court stated at para. 40:

In conclusion, Alouche's true employer in 1993 was the
consortium of Grad and Grosman companies which
operated For Your Eyes Only. The contract of
employment was between Alouche and For Your Eyes
Only which was not a legal entity. Yet the contract
specified that Alouche would be "entitled to the entire
package of medical extended health care and insurance
benefits as available in our sister organization". The
sister organization was not identified. In these
circumstances, and bearing in mind the important roles
played by several companies in the operation of the
nightclub, we conclude that Alouche's employer in June
1993 when he was wrongfully dismissed was all of Twin
Peaks, The Landing Strip, Downtown Eatery and Best
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Beaver. This group of companies functioned as a single,
integrated unit in relation to the operation of For Your
Eyes Only. [Emphasis added.]

[61] The two emphasized passages deserve amplification.

[62] First, the written contract of employment in Downtown Eatery, by not naming
a legal entity, did not indicate a choice of one entity over another in terms of
identifying the employer. Rather, it indicated the employer was the nightclub, a
business operated by the four corporations. Although there was a written
agreement, it begged, rather than answered, the question of who the parties

intended the employer to be.

[63] Second, each of the corporations found to be a common employer was
directly involved in the operation of the nightclub that employed the manager. The
nightclub was each of their business. Each was thus in a direct relationship of
control with the employee who had been hired to manage their business. None
were held to be employers simply because they had a relationship with another
corporation that was directly involved with the employee. As Hourigan J.A. noted
in Yaiguaje, the conclusion in Downtown Eatery “rested more on the plaintiff’s
relationship to the group of companies rather than the relationships among the

companies in the group”: at para. 69.

[64] In other cases, a common employer allegation has failed due to the
presence of a written employment agreement that specified that only one company

within the corporate group was the employer: Dumbrell v. The Regional Group of
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Companies Inc., 2007 ONCA 59, 85 OR (3d) 616, at para. 83; Mazza v. Ornge
Corporate Services, 2015 ONSC 7785, 52 B.L.R. (5th) 51 (“Mazza (ONSC)”), at
paras. 93-99, affd 2016 ONCA 753, 62 B.L.R. (5th) 211 (“Mazza (ONCA)"). In
each of these cases, the facts were such that the court could conclude that the
employee knew the only entity to whom he could look for fulfillment of employment
obligations: Dumbrell, at para. 83; Mazza (ONSC) at paras. 90, 93-94. As this court
explained in Mazza (ONCA), the common employer claim was precluded because
“[tlhe Employment Agreement identified only one employer and contained an
express release of claims against affiliated corporations”. at para. 8. In other
words, the written agreements in those cases, in light of all the facts, did not permit
the conclusion that there was an intention to create an employer/employee

relationship with anyone beyond the employer specified in the written agreement.

[65] Nonetheless, as Downtown Eatery shows, a written agreement will not
always preclude a finding of common employers. It depends on the terms of the
written agreement, and the other facts of the case. The circumstances must
reasonably permit the inference that there was an intention that the alleged
common employers were also parties to the employment agreement. The
inference is not available simply because the corporations are related: As Morgan

J. explained in Rowland, at paras. 12-13:

In order to establish that two or more legal entities are his
common employer, the Plaintiff must demonstrate that he
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had a reasonable expectation that the Defendants were
each a party to his employment contract...

Where the employee is aware that he was employed by
a single employer, the fact of interlocking shareholders
with his formal employer does not itself establish a
common employer. The onus is on the Plaintiff to
demonstrate that there was “effective control over the
employee” by all of the alleged common employer
companies. There must be evidence of an actual
‘intention to create an employer/employee relationship
between the individual and the respective corporations
within the group”. [Citations omitted.]

To summarize, the doctrine of common employer liability exists consistently with
the principle of corporate separateness because it holds related corporations liable
for obligations they actually undertook to perform in favour of the employee. It does
not hold them liable simply because they have a corporate relationship with the
nominal employer. Whether the related corporations actually undertook to perform
those obligations is a question of contractual formation — did the parties objectively
act in a way that shows they intended to be parties to an employment contract with
each other, on the terms alleged? Of central relevance to that question is where
effective control over the employee resided. The existence of a written agreement
specifying an employer other than the alleged common employer(s) will also be
relevant; the extent of the relevance will depend on the terms and the factual

context.
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To Which Claims Does the Common Employer Doctrine Apply?

[66] Tornado argues thatthe common employer doctrine applies only to wrongful

dismissal claims. In my view, this argument must be rejected.

[67] Although the common employer doctrine has traditionally been applied to
wrongful dismissal claims, there is no reason in principle to so limit it. Whether a
corporation is a common employer is a function of whether it is properly considered
a party to the employment agreement with the employee. Therefore, any claims
that could be brought by reason of that agreement can be made against the
common employer. This includes claims for a breach that consists of not paying
salary, bonus, or other entitlements as much as it includes claims for a breach that

consists of dismissing the employee without notice or cause.

[68] Against that backdrop, | turn to a consideration of the approach taken by the

motion judge.
The Standard of Review

[69] Whether a common employer relationship exists is a question of mixed fact
and law, as it involves the application of a legal standard to a set of facts. Appellate
deference is generally warranted, but intervention is justified when the judge
commits an extricable error of law, such as the formulation and application of the
wrong test, or makes a palpable and overriding error of fact: Housen v. Nikolaisen,

2002 SCC 33, [2002] 2. S.C.R. 235, at para. 36.
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The Motion Judge Did Not Articulate or Apply the Correct Test

[70] The test to determine whether corporations are common employers may be
stated in several ways that are in substance the same. For example, as articulated
by Wallace J.A. in Sinclair (BCCA): “The issue...reduces itself to determining
which company or companies entered into a contract of employment with [the
employee] pursuant to which he would provide services in return for his salary and
benefits”: at para 8. Or, as adopted in Downtown Eatery, “One must find evidence
of an intention to create an employer/employee relationship between the individual

and the respective corporations within the group”: at para. 31.

[71] Mr. O’Reilly contended that Tornado owed him the same obligations as
ClearMRI US under the written employment agreement — the same salary,
benefits, and other employment entitlements. For that contention to succeed, it
was necessary to find that Tornado and Mr. O’Reilly intended to contract with each

other on those terms.

[72] As discussed below, the motion judge did not address that question.
Although she referred to three factors that are relevant to determining whether a
common employer relationship exists, she did not articulate the actual test,
namely, whether there was an intention that Tornado was a party to the

employment agreement with Mr. O’Reilly on the terms alleged. Nor did she apply
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that test to the factors she considered. In other words, she did not ask, or answer,

the right question.

[73] Ideal, inturn, with the three factors the motion judge considered through the

lens of the test.
The Effect of an Employment Agreement

[74] The first factor the motion judge discussed was Tornado’s absence from Mr.
O’Reilly’s employment agreement. She held that this was not determinative. She
said: “Itis true that O 'Reilly's employment contract does not mention Tornado, and
that Tornado did not pay him, but the factor of a contractual relationship is not
determinative, or else it would be too simple for employers to evade their

obligations towards their employees.”

[75] To the extent that the motion judge suggested that there did not need to be
any contractual relationship between Tornado and Mr. O’Reilly in order to consider
Tornado a common employer, she erred. The whole point of the common employer
inquiry was to determine whether Tornado was a party to an employment
agreement imposing the obligations that Mr. O’Reilly sought to enforce. That did
not require a written agreement with Tornado, but it did require a determination
that a contractual relationship with Tornado on the terms alleged had been formed.

The motion judge never adverted to that question.
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[76] The motion judge cited Downtown Eatery for the proposition that a
contractual relationship is not a decisive factor. However, the passage the motion
judge cited spoke to the relevance of a written agreement that did not specifically
name the common employers; the court was not suggesting that a corporation can
be a common employer without a finding that it and the employee intended to be

parties to an employment agreement with each other.

[77] To the extent that the motion judge was addressing the effect of the written
agreement specifying only ClearMRI US as the employer, her consideration was
incomplete. She did not address the agreement’s fundamental difference from that
in Downtown Eatery which, unlike the agreement in this case, neither selected an
entity as the employer, nor implicitly excluded any others from consideration. Here,
the written agreement specifically named a corporation for which the appellant

actually worked.

[78] It was accordingly necessary to assess how the written agreement bore on
the question of whether there was an intention that Tornado was a party to the
employment agreement with the same obligations as ClearMRI US. This analysis

would have to be made in light of all of the evidence.

[79] The motion judge did not, however, undertake this required analysis.
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Tornado’s “Control” Over Mr. O’Reilly As an Employee

[80] The second factor the motion judge considered was whether Tornado
exercised “a sufficient amount of control” over Mr. O’Reilly. She held that it did, but

her conclusion is tainted by her failure to relate the facts to the proper test.

[81] The motion judge relied on several facts which she said she took from Mr.
O’Reilly’s uncontested evidence: that Tornado and ClearMRI Canada “both agreed
to accept [Mr.] O’'Reilly’s offer to defer his salary”; that Tornado and ClearMRI
Canada both agreed to accept his offer to loan funds to ClearMRI Canada; that
Tornado and ClearMRI Canada had assured Mr. O’'Reilly that both were committed
to bringing the ClearMRI products to market; and that Tornado shared business
objectives that Mr. O’Reilly was employed to achieve. There are several problems

with these findings.

[82] Beginning with the offer to defer salary, the motion judge misapprehended
Mr. O’Reilly’s evidence. Mr. O’'Reilly did not say his offer to defer his salary was
accepted by Tornado. Rather, he said that “[tlhe Board of Directors [of ClearMRI
Canada] discussed and approved of the arrangement to defer my salary ‘until we
are receiving revenue’ at its meeting of February 27, 2013...” This evidence does

not indicate that Tornado was exercising control over Mr. O’Reilly as an employee.

[83] Second, with respect to the loan, the motion judge did not relate her reliance

on this to her later conclusion that the loan was “a private commercial debt and not
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a debt related to employment duties”. The motion judge did not explain, nor is it
apparent, why Tornado’s involvement in agreeing to the loan, which she found to
be unrelated to employment duties, was relevant to whether it was exercising
control over Mr. O’Reilly as an employee. For similar reasons, Tornado’s offer that
Mr. O’'Reilly take shares in ClearMRI Canada in satisfaction of the loan — an offer
Mr. O’Reilly did not accept — does not assist in showing that effective control over

Mr. O’Reilly, as an employee, resided with Tornado.

[84] Third, Mr. O'Reilly’s evidence about an assurance was that at the time he
offered to defer his salary, he “was reassured by ClearMRI, Clear MRI’s directors,
Tornado and Tornado’s directors, and had no reason to doubt that ClearMRI
[Canada] was committed to bringing the product to market and subsequently
earning significant revenue”. The motion judge did not explain, and it is not
apparent, why the provision of this assurance about what his employer, ClearMRI
Canada, was committed to do, constituted Tornado exercising control over Mr.

O’Reilly as an employee.

[85] The fourth fact the motion judge relied on, shared business objectives
between Tornado and the ClearMRI companies, impermissibly strayed across the
boundaries of corporate separateness. A shareholder’s objectives may be aligned
with that of the corporation, in that the corporation’s success may accrue to the
benefit of the shareholder. However, the business remains that of the corporation.

An employee of a corporation is not controlled by a shareholder of that corporation
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simply because the employee is working for the success of the corporation, and

the shareholder hopes that such success will occur.

[86] Stepping back from the specific findings, the key question was whether there
was evidence of an intention to create an employment agreement between
Tornado and Mr. O’Reilly containing the obligations Mr. O’Reilly sought to enforce.
The motion judge did not relate the evidence about control over Mr. O’Reilly to this
critical question. She did not consider whether the evidence about control showed
an intention that Tornado was one of Mr. O’Reilly’s employers at the time Mr.
O’Reilly commenced employment in 2012, or that Tornado was somehow added

as one of his employers at a point after that.
Corporate Relationships

[87] The third factor the motion judge considered was whether there was a
sufficient relationship between Tornado and the ClearMRI companies to apply the
common employer doctrine. She found that there was, relying on Tornado’s
majority ownership and incidents of corporate control, Tornado’s consent rights
under the Unanimous Shareholder Agreement, and a desire of Dr. Kim to consult

Tornado about a proposed replacement to ClearMRI Canada’s board of directors.®

5 Neither the director being replaced, or the replacement, was Mr. O’Reilly.
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[88] That corporations to which the common employer doctrine is applied are
related to each other, members of a corporate group, or commonly controlled, is a
feature of the case law. It might usefully be described as a necessary, but not a
sufficient, factor for the application of the common employer doctrine. The
corporate interrelationships in this case were such that the common employer
doctrine qualified for consideration. But the corporate interrelationships do not, on
their own, justify applying the doctrine. If they did, the common employer doctrine

would lose its consistency with the concept of corporate separateness.

[89] In some cases, the corporate set-up may shed light on with whom the
employee has contracted, because it brings into sharper focus where effective
control over the employee resided. For example, in Downtown Eatery, all of the
commonly controlled corporations were directly operating the business that
employed the manager. In Sinclair, the employee was required to work for two
companies even though on the payroll of only one. Or the employee may have
been transferred from company to company within a group in a manner that may
indicate the employment agreement was with the parent corporation: Bagby, at

para. 46.

[90] These features were not present here. The motion judge did not consider or
explain why the aspects of the corporate relationship between Tornado and the
ClearMRI companies indicated an intention that Tornado was a party to the

employment agreement with Mr. O’Reilly. In the absence of something that shows
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such an intention, share ownership and its incidents, including the power to elect
directors and the alignment of financial objectives between parent and subsidiary
corporations, are insufficient to establish common employer status on the parent.
The motion judge referred to an overlap in directors, but there was no suggestion
of confusion about the capacity in which directors were acting when they interacted
with Mr. O’Reilly concerning employment. And while the motion judge relied on
Tornado’s consent rights under the Unanimous Shareholder Agreement, those
rights did not extend to employment agreements or changes in senior

management — matters reserved to the ClearMRI Canada board.

[91] Thus, on the key question of whether there was an intention that Tornado
was a party to the employment arrangement with Mr. O’Reilly — even accepting the
finding that the written agreement was not dispositive — the motion judge’s
conclusions about control over Mr. O’Reilly as an employee did not address the
correct test and were thus legally insufficient to support summary judgment. The

corporate interrelationships could not fill that gap.
Conclusion on Common Employer Liability

[92] Accordingly, | would set aside the summary judgment against Tornado, and

substitute an order dismissing the motion for summary judgment against it.
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B. Dr. Kim’s Appeal

[93] In her reasons, the motion judge found Dr. Kim liable for six months’ wages
and twelve months’ vacation pay on the basis that he was a director of ClearMRI
Canada. Although he was also a director of Tornado, the formal judgment only

addresses his liability as a director of ClearMRI Canada.

[94] Dr. Kim’s primary argument on appeal is that even though ClearMRI Canada
had not paid the judgment against it, the conditions to his liability in s. 131(2) of the
OBCA are quite specific, and there was no evidence they were fulfilled. There was
no evidence that ClearMRI Canada was in liquidation, ordered to be wound-up, or
was formally bankrupt as contemplated by s. 131(2)(b). Nor was there evidence
that an execution against ClearMRI Canada was returned unsatisfied as

contemplated by s. 131(2)(a).

[95] The issue is how s. 131 is to be interpreted in this case, given that it
contemplates the director and the corporation being sued in the same action, yet
provides that a director’s liability is conditional on, for example, an execution
against the corporation being returned unsatisfied, a step that would occur after

judgment.

