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Court File No.: 31-2658047

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD.
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

NOTICE OF MOTION
(Returnable September 23, 2020)

KSV Kofman Inc. (“KSV”) in its capacity as the Court-appointed proposal trustee (in such
capacity, the “Proposal Trustee”) in the proceedings of Mendocino Clothing Company Ltd. (the
“Company”) will make a motion to a judge of the Commercial List of the Superior Court of Justice
at 330 University Avenue, Toronto, ON M5G 1R7, on Friday, September 25, 2020, at 11:00am

or as soon after that time as the motion can be heard.

PROPOSED METHOD OF HEARING: The motion is to be heard via videoconference.
THE MOTION IS FOR ORDERS:

(a) authorizing the Debtor to complete a sale transaction (the “Transaction”) for the
sale of certain assets (the “Purchased Assets”) pursuant to an agreement of
purchase and sale dated as of August 4, 2020 (the “APA”) between the Company
and Shop Mboutique Ecomm Ltd. (the “Purchaser”);

(b) vesting in the Purchaser the Company’s right, title and interest in and to the

Purchased Assets;

(© authorizing and directing the Proposal Trustee, following completion of the
Transaction, to pay the net proceeds of distribution to the Toronto-Dominion Bank
(“TD Bank”), net of (i) any reserves considered necessary by the Proposal Trustee
to pay the outstanding fees, costs and other obligations related to these
proceedings or payable in respect of such proceeds; and (ii) amounts to be held
back to fund the bankruptcy of the Company including for the administration of

claims under the Wage Earner Protection Program;



(d)

(e)

extending the time required by the Company to file a proposal to October 28, 2020;

and

such other relief as the Proposal Trustee may request and the Court may deem

appropriate.

THE GROUNDS FOR THE MOTION ARE:

(@)

(b)

(€)

(d)

(e)

(f)

The Company is incorporated under the Business Corporations Act (Ontario) and
has been operating since 1987;

Prior to the government-mandated shutdown due to the Covid-19 pandemic, the
Company operated 27 stores from leased locations in the Greater Toronto and
surrounding areas operating under the “Mendocino” (5 stores) and “M Boutique”

(22 stores) names;

The Company had approximately 400 employees prior to the commencement of
the pandemic crisis, the majority of whom were laid off as a result of the shutdown;

As and when certain store locations were permitted to re-open according to
governmental directives starting in May 2020, staff were re-hired for the re-opened

stores;

On July 13, 2020, the Company filed a notice of intention to file a proposal under
the BIA;

The Company has now liquidated substantially all of its inventory and has

disclaimed all of its retail store leases;

The Transaction

(9)

(h)

In August 2020, the Company entered into the APA with the Purchaser as a

“stalking horse agreement”;

The Purchaser is a company related to the Company;



(i)

Pursuant to an Order of the Court made on August 10, 2020 (the “August 10
Order”), the Court, among other things, approved the APA as a stalking horse

agreement and approved a sale process (the “Sale Process”);

)] No other offers were made by third parties as a result of the Sale Process;
(K) Certain key terms of the APA include:
0] Purchaser: Shop Mboutique Ecomm Ltd., an entity related to the Company;
(i) Purchased Assets: mostly of the Company’s intellectual property and
remaining assets, including the Mendocino and M Boutique brands; and
(iii) Purchase Price: $400,000 and the assumption on a dollar-for-dollar basis
of the cost of all inventory ordered subsequent to the NOI filing but not
received as at the Closing Date;

)] Approval of the Transaction by this Court is the only remaining material condition
to the Transaction;

(m)  Good faith efforts were made to sell the Purchased Assets to third parties pursuant
to the Sale Process, which was carried out in accordance with the terms of the
August 10 Order;

(n) The Transaction will allow the business of the Company to continue on a scaled
basis focused on an e-commerce platform and potentially a few stores;

(o) The restructured business will provide the opportunity for employment for certain
of the Company’s employees;

(p) The Proposal Trustee has indicated that it does not believe that further time spent
marketing the Company’s business and assets will result in a superior transaction;

Distribution

(@) TD Bank is the Company’s senior secured lender and is owed approximately

$400,000 plus costs and interest;



(s)

The Proposal Trustee has received a security opinion from its counsel, Goldman
Sloan Nash & Haber LLP (“GSNH”) as to the validity and enforceability of the TD

Bank security;

Any appropriate reserves for priority claims, administration costs, post-filing
payables and costs of administering a bankruptcy including for claims under the

Wage Earner Protection Program will be taken prior to distributions to TD Bank;

Extension of the Time to File a Proposal

(t)

(u)

v)

(w)

(x)

The Company’s cash flow forecast has been filed with the Second Report of the
Proposal Trustee (the “Second Report”);

The Company requires an extension of time to file a proposal for an additional 30
days up to October 28, 2020 to complete a Transaction;

The additional time will facilitate an orderly transition of the business and provide
the Company with the opportunity to determine whether it can make a viable
proposal;

The Company continues to act in good faith and with due diligence;

The extension should not should not adversely affect or prejudice stakeholders as
the Company is projected to have funding to pay post-filing services and supplies

in the amounts contemplated by the Forecast;

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

(@)
(b)

(c)

The Second Report;
The August 10 Order; and

Such further and other materials as counsel may advise and this Honourable Court

may permit.
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COURT FILE NO.: 31-2658047

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD.
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

SEPTEMBER 17, 2020

1.0 Introduction

1. This report (“Report”) is filed by KSV Restructuring Inc.” (“KSV”) in its capacity as
proposal trustee (“Proposal Trustee”) in connection with a Notice of Intention to Make
a Proposal (“NOI”) filed on July 14, 2020 (“Filing Date”) by Mendocino Clothing
Company Ltd. (the “Company”) pursuant to Section 50.4(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended (“BIA”). A copy of the certificate of
filing issued by the Office of the Superintendent of Bankruptcy is provided in Appendix
“A”.

2. The principal purpose of these proceedings is to create a stabilized environment to
allow the Company the opportunity to conduct a liquidation sale of its inventory and
to restructure its business around significantly fewer retail locations and an e-
commerce model.

3.  On August 10, 2020 the Ontario Superior Court of Justice (“Court”) issued an order
(the “August 10th Order”) which, among other things:

a) approved a stalking horse sale process (the “Sale Process”);

b) approved a stalking horse agreement (the “Stalking Horse Agreement”’) made
by Shop Mboutique Ecomm Ltd. (the “SH Purchaser”), a related company, as
the stalking horse bid;

' Effective August 31, 2020, KSV Kofman Inc. (“Kofman”) changed its name to KSV Restructuring Inc.
(“Restructuring”). All files formerly performed by Kofman are now being performed by Restructuring.

ksv advisory inc. Page 1 of 9



e)

granted, pursuant to Section 64.2 of the BIA, a priority charge over the
Company’s property, assets and undertaking in the principal amount of
$250,000 (the “Administration Charge”) to secure the fees and disbursements
of the Proposal Trustee, the Proposal Trustee’s counsel, Goldman Sloan Nash
& Haber LLP (“GSNH") ? and the Company’s counsel, Chaitons LLP
(“Chaitons”);

granted a charge in favour of the Company’s landlords of its retail locations (the
“Landlords”) to secure its obligation to pay Post-Filing Rent (as defined in the
August 10" Order) for those locations which were open and operating on or
after July 14, 2020 (the “Landlord Charge”); and

granted the Company’s request for an extension of the time to file its proposal
from August 13, 2020 to September 28, 2020.

1.1 Purposes of this Report

1.

The purposes of this Report are to:

provide background information about the Company;
summarize the results of the Sale Process;

provide the reasons that the Proposal Trustee supports approval of the offer
from the SH Purchaser pursuant to the Stalking Horse Agreement (the
“Transaction”); and

recommend that this Court make an order:

o authorizing the Company to complete the Transaction and to pay the
proceeds of sale to the Proposal Trustee;

o vesting in the SH Purchaser the Company’s right, title and interest in and
to the Purchased Assets;

o authorizing and directing the Proposal Trustee, following completion of the
Transaction, to pay the net proceeds of distribution to The Toronto-
Dominion Bank (“TD Bank”), net of any reserves considered necessary by
the Proposal Trustee to pay the outstanding fees, costs and other
obligations related to these proceedings or payable in respect of such
proceeds; and

o extending the time required by the Company to file a proposal to
October 28, 2020 to complete the Transaction, deal with any remaining
administrative matters in these proceedings and to further consider
whether the Company can formulate a proposal to its creditors.

2 One of the individuals sharing responsibility for this matter has moved to Norton Rose Fulbright Canada LLP
(“NRFC”). GSNH and NRFC continue to jointly advise the Proposal Trustee.

ksv advisory inc.

Page 2 of 9

10



1.2 Currency

1.

All currency references in this Report are to Canadian dollars.

1.3 Restrictions

1.

In preparing this Report, the Proposal Trustee has relied upon unaudited financial
information prepared by the Company’s representatives, the books and records of the
Company and discussions with the Company’s representatives. The Proposal
Trustee has not performed an audit or otherwise attempted to verify the accuracy or
completeness of the financial information relied on in a manner that complies with
Canadian Auditing Standards (‘CAS”) pursuant to the Chartered Professional
Accountants of Canada Handbook and, accordingly, the Proposal Trustee expresses
no opinion or other form of assurance contemplated under the CAS in respect of such
information. Any party wishing to place reliance on the financial information should
perform its own diligence.

The Proposal Trustee accepts no responsibility for any reliance placed by any third
party on the Company’s financial information presented herein.

Future oriented financial information relied upon in this Report is based on the
Company’s representatives’ assumptions regarding future events, including those
related to the Covid-19 pandemic; actual results achieved may vary from this
information and these variations may be material.

2.0 Background

1.

The Company is incorporated under the Business Corporations Act (Ontario) and has
been operating since 1987. The Company is privately owned.

The Company is a retailer of women’s clothing. Prior to the government-mandated
shutdown due to the Covid-19 pandemic, the Company operated 27 stores from
leased locations in the Greater Toronto and surrounding areas operating under the
“Mendocino” (5 stores) and “M Boutique” (22 stores) names. The Company’s head
office is located at 496 Gilbert Avenue, Toronto.

The Company had approximately 400 employees prior to the commencement of the
pandemic crisis. Substantially all store sale staff were laid off as a result of the
shutdown. As and when certain store locations were permitted to re-open according
to governmental directives starting in May 2020, staff were re-hired for the re-opened
stores. The Company’s workforce is not unionized and it does not provide a pension
plan.

In recent weeks, the Company made the decision to discontinue most of its retail store
operations and to restructure its business primarily around an e-commerce model. As
a result of the Sale Process detailed in this Report, there is a possibility that the SH
Purchaser may operate a few stores following completion of the Transaction.

ksv advisory inc. Page 3 of 9
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5. The Company conducted a liquidation sale from certain of its locations that were
permitted to re-open after the province-wide shutdown. The Company liquidated
substantially all of its inventory and has disclaimed all of its retail store leases.
Employees working in stores have been terminated as stores were closed. The
Company continues to retain employees who may be hired by the SH Purchaser.

2.1 Secured Creditors

1. Pursuant to a recent search of registrations under the Personal Property Security Act
(Ontario), the Company’s secured creditors are as follows:

° TD Bank, which was owed approximately $400,000 as of the date of this Report.
Interest and costs continue to accrue on this debt;

° CF/Realty Holdings Inc. (“CF”), the landlord of the Company’s store at Don Mills
Plaza in Toronto;

° First Place Tower Brookfield Properties Inc. (“BF”), the landlord of the
Company’s store in First Canadian Place in Toronto, pursuant to a Security
Agreement dated January 19, 2011; and

o BMW Canada Inc. (“‘BMW?”) in respect of two leased automobiles.
2.2 Unsecured Creditors

1. According to the Company’s books and records, amounts owing to trade creditors and
landlords for unpaid rent and other incentives at the Filing Date totaled approximately
$5.8 million.

3.0 Sale Process®

1. The Sale Process was described in Section 3 of the Proposal Trustee’s First Report
to Court dated August 4, 2020 (the “First Report”). A copy of the First Report is
provided in Appendix “B”, without appendices.

2. The purpose of the Sale Process was to market the Company’s intellectual property
and remaining assets, including the Mendocino and M Boutique brands, while
providing the certainty of a transaction so that the Company’s business is preserved
and continues to operate during the Sale Process.

3. Pursuant to the Stalking Horse Agreement, any inventory remaining at the conclusion
of the Sale Process, along with any other sundry assets, is to be acquired by the SH
Purchaser as part of the Transaction.

3 Capitalized terms in this section have the meaning provided to them in the Stalking Horse Agreement unless
otherwise defined herein.
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4. The Sale Process commenced immediately following its approval. An overview of the
Sale Process is as follows:

a)

b)

9)

The Proposal Trustee prepared an interest solicitation letter (the “Teaser”). The
Teaser was sent to 34 target buyers.

A confidentiality agreement (the “CA”) was attached to the Teaser. Interested
parties were required to sign the CA in order to obtain access to an online data
room set up by the Proposal Trustee.

Following execution of a CA, interested parties were provided an opportunity to
perform due diligence, including the opportunity to review information in a data
room set up by the Proposal Trustee;

The data room included historical financial information, a location listing, an
inventory listing, trademark details, anonymized high-level employee
information and other information;

Prospective purchasers were required to submit offers in the form of the Stalking
Horse Agreement and to blackline any changes to the agreement;

Offers were required to be submitted to the Proposal Trustee by 5:00 pm
(Eastern time) on September 1, 2020; and

Bids were required to be submitted with a cash deposit of not less than 10% of
the Base Purchase Price.

3.1 Sale Process Results

1. Two parties expressed an interest in the opportunity, one of whom executed the CA
and performed due diligence; and

2. No offers were received at the Bid Deadline and, accordingly, the SH Purchaser was
determined by the Proposal Trustee to be the Successful Bidder.

3.2 The Stalking Horse Agreement

1. A copy of the Stalking Horse Agreement is attached as Appendix “C”.

2. A summary of the key terms is provided below.

Purchaser: the SH Purchaser, a company related to the Company.

Purchased Assets*: Substantially all of the Company’s assets related to the

Business, including:

(i)  Assumed Contracts;

4 The Purchased Assets will be those assets remaining after the completion of the liquidation sale.

ksv advisory inc.
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(i)  Inventory; and
(iii)  Intellectual Property.

Stalking Horse Purchase Price: The purchase price payable by the Purchaser
to the Vendor for the Purchased Assets is the sum of: (a) $400,000; and (b) the
assumption on a dollar-for-dollar basis of the cost of all inventory
ordered subsequent to the NOI filing but not received as at the Closing Date.

Deposit: the SH Purchaser was not required to pay a deposit given it is owned
by the sole shareholder of the Company and the sole shareholder is a personal
guarantor of the TD Bank debt.

Expense Reimbursement: up to $20,000 (including HST) (the “Expense
Reimbursement”) in respect of actual legal, diligence and other costs incurred
by the SH Purchaser in respect of the Sale Process, including drafting and
negotiating the Stalking Horse Agreement.

Representation and Warranties: consistent with the standard terms of an
insolvency transaction, i.e. on an “as is, where is” basis, with limited
representations and warranties.

Closing: the date that is three (3) Business Days after the date that the
Approval and Vesting Order is obtained or such other date as may be agreed
by the Parties.

Material Conditions:

(i) the Approval and Vesting Order shall have been obtained and shall not
have been stayed, varied, or vacated (or any such appeal shall have been
dismissed with no further appeal therefrom);

(i) no order shall have been issued by a Governmental Authority which
restrains or prohibits the completion of the Transaction; and

(i)  no motion, action or proceedings shall be pending by or before a
Governmental Authority to restrain or prohibit the completion of the
Transaction.

Termination:

(i)  The Stalking Horse Agreement can be terminated:

o upon mutual written agreement of the Company and the SH
Purchaser; or

o if any of the conditions in favour of the SH Purchaser or the
Company are not waived or satisfied.

ksv advisory inc.
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3.3 Recommendation

1.

The Proposal Trustee recommends that this Court issue an order authorizing the
Company to complete the Transaction for the following reasons:

a) Good faith efforts were made to sell the Purchased Assets to third parties
pursuant to the Sale Process, which was carried out in accordance with the
terms of the August 10" Order;

b)  No offers were received from third parties as a result of the Sale Process;

c) inthe Proposal Trustee’s view, the duration of the Sale Process was sufficient
to allow interested parties to perform diligence and submit offers. Additionally,
the duration of the Sale Process was approved by the Court as part of the
August 10" Order;

d) the Transaction will allow the business of the Company to continue on a scaled
basis focused on an e-commerce platform and potentially a few stores;

e) therestructured business will provide the opportunity for employment for certain
of the Company’s employees;

f) the Proposal Trustee does not believe that further time spent marketing the
Company’s business and assets will result in a superior transaction; and

g) completing the Transaction will allow these proceedings to be completed.

4.0 Distribution

1.

GSNH has provided opinions (the “Security Opinions”) on the validity and
enforceability of the security of the TD Bank, CF and BF. Copies of the Security
Opinions are attached as Appendices “D”, “E” and “F”, respectively.

The TD Security Opinion indicates that, subject to the usual qualifications and
assumptions, TD Bank holds a valid and perfected security interest in the Company’s
business and assets as set out in its security documents which constitutes a valid and
enforceable charge.

The CF and BF Security Opinions each indicate that, subject to the usual
qualifications and assumptions, the secured party holds a valid and perfected security
interest in the Company’s business and assets located at the applicable “Premises”,
which constitutes a valid and enforceable charge.

The Landlord Charge is specifically subordinate to: (a) the Administration Charge; (b)
encumbrances in favour of TD Bank; (c) any encumbrance in favour of a secured
creditor who would be materially affected by this Order and who has not been given
notice of the motion; (d) the charges set out in Sections 14.06(7), 81.4(4) and 81.6(2)
of the BIA; (e) any valid claims to the property of the Company asserted pursuant to
Section 81.1 of the BIA; and (f) any valid priority charges existing in relation to
provincial sales tax and taxes pursuant to the Excise Tax Act.

ksv advisory inc. Page 7 of 9
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With respect to CF and BF, the personal property registrations of both CF and BF pre-
date that of TD Bank. The Proposal Trustee will set aside appropriate reserves for
any potential priority claims.

With respect to the BMW registrations, the Proposal Trustee understands that the
leased automobiles will either be returned to BMW or the SH Purchaser will negotiate
new leases with BMW.

Subject to (a) any holdbacks and reserves that may be necessary to complete these
proceedings, including paying post-filing creditors, payroll costs, landlord costs and
the professionals covered by the Administration Charge and (b) amounts required to
fund the Company’s bankruptcy, including the administration of claims under the
Wage Earner Protection Program, the proceeds of sale will be distributed to TD Bank
(up to the amount owing to it) forthwith following closing of the Transaction.

5.0 Company’s Request for an Extension

1.

The Company requires an extension of the time required to file a proposal from
September 28, 2020 to October 28, 2020.

The Company, with the assistance of the Proposal Trustee, prepared the Forecast for
the period ending October 28, 2020 (“Forecast Period”). The Forecast and the related
assumptions, together with Management’s Report on the Cash-Flow Statement as
required by Section 50.4(2)(c) of the BIA and the Proposal Trustee’s Report on the
Cash Flow Statement as required by Section 50.4(2)(b) of the BIA, are provided in
Appendix “G”.

The Forecast reflects that the Company is projected to have sufficient liquidity for the
extension period.

The Proposal Trustee supports the extension request for the following reasons:
° the Company is acting in good faith and with due diligence;

° it will provide the Company with the additional time it requires for the Transaction
to close and for all outstanding matters in these proceedings to be completed;

° it will provide the Company the opportunity to consider whether it can make a
viable proposal to creditors; and

° the extension should not adversely affect or prejudice stakeholders as the
Company is projected to have funding to pay post-filing services and supplies
in the amounts contemplated by the Forecast.

In the event that the Company is unable to make a proposal to creditors by the end of
the stay period, the Company will have been deemed to have made an assignment in
bankruptcy at that time.
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6.0 Overview of the Proposal Trustee’s Activities

1. The Proposal Trustee’s activities since the date of the First Report have included the
following:

conducting the Sale Process;
responding to calls and inquiries from creditors;

dealing with various vendors and service providers to assist the Company to
obtain an uninterrupted supply of services and supplies;

attending calls with various employees and vendors to update them on the
status of the proceedings;

dealing with legal counsel to the Company’s landlords;

corresponding with multiple landlords regarding the payment of occupancy rent
during the proceedings;

assisting the Company to disclaim leases and issuing disclaimers;
monitoring daily sales and cash collections;
drafting this Report; and

dealing with all other matters in this proceeding not specifically addressed
above.

7.0 Conclusion and Recommendation

1. Based on the foregoing, the Proposal Trustee respectfully recommends that this
Honourable Court make an order granting the relief detailed in Section 1.1(1)(d) of
this Report.

All of which is respectfully submitted,

KSV RESTRUCTURING INC.

IN ITS CAPACITY AS TRUSTEE UNDER THE
NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD.

AND NOT IN ITS PERSONAL CAPACITY
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I * I Industry Canada Industrie Canada
Office of the Superintendent Bureau du surintendant
of Bankruptcy Canada des faillites Canada

District of Ontario

Division No. 09 - Toronto

Court No. 31-2658047

Estate No. 31-2658047

In the Matter of the Notice of Intention to make a
proposal of:

Mendocino Clothing Company Ltd.
Insolvent Person

KSV KOFMAN INC.
Licensed Insolvency Trustee

Date of the Notice of Intention: July 14, 2020

CERTIFICATE OF FILING OF A NOTICE OF INTENTION TO MAKE A PROPOSAL
Subsection 50.4 (1)

I, the undersigned, Official Receiver in and for this bankruptcy district, do hereby certify that the aforenamed
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COURT FILE NO.: 31-2658047

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD.
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

AUGUST 4, 2020

1.0 Introduction

1. This report (“Report”) is filed by KSV Kofman Inc. (“KSV”) in its capacity as proposal
trustee (“Proposal Trustee”) in connection with a Notice of Intention to Make a
Proposal (“NOI”) filed on July 14, 2020 (“Filing Date”) by Mendocino Clothing
Company Ltd. (the “Company”) pursuant to Section 50.4(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended (“BIA”). A copy of the certificate of

filing issued by the Office of the Superintendent of Bankruptcy is provided in Appendix
“A”.

2. The principal purpose of this proceeding is to create a stabilized environment to allow
the Company the opportunity to conduct a liquidation sale of its inventory and to
restructure its business around significantly fewer retail locations and an e-commerce
model.

1.1 Purposes of this Report
1. The purposes of this Report are to:

a) provide background information about the Company;

b)  summarize the terms of a stalking horse offer made by Shop Mboutique Ecomm
Ltd. (the “SH Purchaser”), a related company, pursuant to an asset purchase
agreement (the “Stalking Horse Agreement”), which is subject to Court approval
as the stalking horse bid;

c) discuss a proposed stalking horse sale process (the “Sale Process”);

d) report on the Company’s weekly cash flow projections for the period August 2,
2020 to September 28, 2020 (the “Forecast”); and
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e) recommend that this Court make an order:
o approving the Sale Process;

o approving the Stalking Horse Agreement as the stalking horse bid and the
Expense Reimbursement (as defined below);

o granting, pursuant to Section 64.2 of the BIA, a priority charge over the
Company’s property, assets and undertaking in the principal amount of
$250,000 (the “Administration Charge”) to secure the fees and
disbursements of the Proposal Trustee, the Proposal Trustee’s counsel,
Goldman Sloan Nash & Haber LLP (“GSNH”) and the Company’s counsel,
Chaitons LLP (“Chaitons”);

o granting the Company’s request for an extension of the time required to
file its proposal, from August 13, 2020, the date the current stay expires,
to September 28, 2020; and

o approving the Proposal Trustee’s activities as set out in this Report.
1.2 Currency

1. Unless otherwise noted, all currency references in this Report are to Canadian dollars.

1.3 Restrictions

1. In preparing this Report, the Proposal Trustee has relied upon unaudited financial
information prepared by the Company’s representatives, the books and records of the
Company and discussions with representatives of the Company. The Proposal
Trustee has not performed an audit or otherwise attempted to verify the accuracy or
completeness of the financial information relied on in a manner that complies with
Canadian Auditing Standards (‘“CAS”) pursuant to the Chartered Professional
Accountants of Canada Handbook and, accordingly, the Proposal Trustee expresses
no opinion or other form of assurance contemplated under the CAS in respect of such
information. Any party wishing to place reliance on the financial information should
perform its own diligence.

2.  The Proposal Trustee accepts no responsibility for any reliance placed by any third
party on the Company’s financial information presented herein.

3. Future oriented financial information relied upon in this Report is based on the
Company’s representative’s assumptions regarding future events, including those
related to the Covid-19 pandemic; actual results achieved may vary from this
information and these variations may be material.
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2.0 Background

1.

The Company is incorporated under the Business Corporations Act (Ontario) and has
been operating since 1987.

The Company is a retailer of women’s clothing. Prior to the government-mandated
shutdown due to the Covid-19 pandemic, the Company operated 27 stores from
leased locations in the Greater Toronto and surrounding areas operating under the
“Mendocino” (5 stores) and “M Boutique” (22 stores) names. The Company’s head
office is located at 496 Gilbert Avenue, Toronto.

Prior to the government-mandated shutdown, the Company had approximately 400
employees. Substantially all store sale staff were laid off as a result of the shutdown.
As and when certain store locations were permitted to re-open according to
governmental directives starting in May 2020, staff were re-hired for re-opened stores.
The Company’s workforce is not unionized and it does not provide a pension plan.

The Company recently made the decision to discontinue most of its store operations
and to restructure its business primarily around an e-commerce model. There is a
possibility that a few stores may continue to operate following a restructuring of the
business.

The Company has been conducting a liquidation sale from certain of its locations
since the Filing Date. As of the date of this Report, the Company has disclaimed 17
leases and it intends to continue to downsize its operations as the liquidation process
continues. The Company has been terminating employees as stores close. The
Company is aiming to complete the liquidation by the end of August 2020.

2.1 Financial Difficulties

1.

Similar to many other retailers, the performance of the Company’s business has been
affected by the general shift away from brick-and-mortar stores to online channels,
operational challenges and a highly competitive retail environment. The economic
impact of the global COVID-19 pandemic further disrupted the Company’s business
and forced the Company to commence these NOI proceedings.

The Company’s income statements for fiscal years 2018 and 2019 and the five
months ending June 30, 2020 are presented in the following table.

5 months ending

(§; 000s) Fiscal 2018 Fiscal 2019 June 30, 2020

' (unaudited) (unaudited) (unaudited)
Net sales 39,535 37,323 4,352
Cost of sales 14,600 14,787 2,045
Gross margin 24,935 22,536 2,307
Gross margin (%) 63% 60% 53%
Selling, general and administrative 23,829 24,360 6,233
Net income (loss) 1,106 (1,824) (3,926)
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3.  Asreflected above, the Company incurred losses of approximately $5.8 million since
the start of fiscal 2019, with the majority of the losses being incurred in the five-month
period ending June 30, 2020.

2.2 Assets

1. A summary of the Company’s assets as at June 30, 2020 is provided below.

Amount
Description ($000s)
Cash 952
Inventory 2,133
Other assets 401
Fixed assets 3,491
6,977
a) Inventory: represents the estimated book value of the Company’s inventory in
the remaining stores and at its warehouse as of the date of this Report.
b)  Other assets: largely comprised of prepaid assets.
c) Fixed assets: primarily relates to furniture, fixtures and leasehold improvements

at the retail stores.

2.3 Secured Creditors

1. Pursuant to a recent search of registrations under the Personal Property Security Act
(Ontario), the Company’s secured creditors are as follows:

The Toronto-Dominion Bank (“TD Bank”), which was owed approximately $1.2
million as of the date of this Report. Interest and costs continue to accrue;

CF/Realty Holdings Inc. (“CFH”), the landlord of the Company’s store at Don
Mills Plaza in Toronto (“Don Mills”);

First Place Tower Brookfield Properties Inc. (“FPT”), the landlord of the
Company’s store in First Canadian Place in Toronto (“FCP”), pursuant to a
Security Agreement dated January 19, 2011; and

BMW Canada Inc. (“‘BMW?”) in respect of two leased automobiles.

2. Counsel to the Proposal Trustee is in the process of obtaining and reviewing the
security documents held by TD Bank, CFH and FPT. Upon initial review, counsel to
the Proposal Trustee has advised that the registration in favour of CFH indicates that
the scope of the security is limited to collateral situated at the Don Mills store location.
Likewise, the security agreement in favour of FPT also contains language which both
limits the scope of the collateral charged to the FCP location and is capable of being
contractually subordinated in certain circumstances to financing provided by lenders
such as TD Bank. Counsel will update its views when it has had the opportunity to
review the CFH security.
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2.4 Unsecured Creditors

1. According to the Company’s books and records, amounts owing to trade creditors and
landlords for unpaid rent and other incentives at the Filing Date totaled approximately
$5.8 million.

3.0 Sale Process and Bidding Procedures

3.1 The Stalking Horse Agreement'

1. A copy of the Stalking Horse Agreement is attached as Appendix “B”.

2. The key terms and conditions of the Stalking Horse Agreement are provided below.

Purchaser: the SH Purchaser, a company related to the Company.

Purchased Assets?: Substantially all of the Company’s assets related to the
Business, including:

(i)  Assumed Contracts;
(i) Inventory; and
(iii)  intellectual Property.

Stalking Horse Purchase Price: The purchase price payable by the Purchaser
to the Vendor for the Purchased Assets shall be the sum of: (a) $400,000 (Four
Hundred Thousand Dollars); and (b) the assumption on a dollar-for-dollar basis
of the cost of all inventory ordered subsequent to the NOI filing but not received
as at the Closing Date.

Deposit: the SH Purchaser has not been required to pay a deposit given its
connection with the Company and that its sole shareholder is also the sole
shareholder of the Company and a personal guarantor of the TD Bank debt.

Expense Reimbursement: up to $20,000 (including HST) (the “Expense
Reimbursement”) in respect of actual legal, diligence and other costs incurred
by the SH Purchaser in respect of the Sale Process, including drafting and
negotiating the Stalking Horse Agreement.

Representation and Warranties: consistent with the standard terms of an
insolvency transaction, i.e. on an “as is, where is” basis, with limited
representations and warranties.

" Capitalized terms in this section have the meaning provided to them in the Stalking Horse Agreement unless
otherwise defined herein.

2 The Purchased Assets will be those assets remaining after the completion of the liquidation sale.
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Closing: the date that is three (3) Business Days after the date that the
Approval and Vesting Order is obtained or such other date as may be agreed
by the Parties.

Material Conditions:

(i)  the Approval and Vesting Order shall have been obtained and shall not
have been stayed, varied, or vacated (or any such appeal shall have been
dismissed with no further appeal therefrom);

(i) no order shall have been issued by a Governmental Authority which
restrains or prohibits the completion of the Transaction; and

(i) no motion, action or proceedings shall be pending by or before a
Governmental Authority to restrain or prohibit the completion of the
Transaction.

Termination:

(i)  The Stalking Horse Agreement can be terminated:

o upon mutual written agreement of the Company and the SH
Purchaser; or

o if any of the conditions in favour of the SH Purchaser or the
Company are not waived or satisfied.

3.1.1 Considerations Regarding the Stalking Horse Agreement

1.

The Proposal Trustee considered whether the SH Purchaser’s offer warrants approval
of the Court as a stalking horse bid. The Proposal Trustee’s considerations included:

the Stalking Horse Agreement provides an opportunity to continue a business
that has operated since 1987 and has a loyal customer following; and

the value of the remaining inventory at the conclusion of the liquidation sale is
expected to be negligible and the only asset of any materiality at that time will
be the intellectual property. Based on the current retail environment, the recent
significant losses incurred by the business and the risks associated with
operating a retail business during the Covid-19 pandemic, the Proposal Trustee
believes that the amount of the bid set out in the Stalking Horse Agreement is
reasonable.

3.2 Sale Process

1.

The primary purpose of the stalking horse Sale Process is to market the Company’s
intellectual property, including the Mendocino and M Boutique brands. Any inventory
remaining at the conclusion of the Sale Process?®, along with any other sundry assets,

will also be included as purchased assets in the stalking horse Sale Process.

3 It is expected that the book value of the inventory remaining at the conclusion of the liquidation sale will be

insignificant.
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2. A summary of the proposed Sale Process is as follows (the timeline is to commence

on the date that the Court makes an order approving the Sale Process):

Summary of Stalking Horse Sale Process

Milestone

Description of Activities

Timeline

Phase 1 — Pre-marketing

Marketing materials

\Y

Proposal Trustee to:

o prepare a teaser;

o populate a virtual data room (“VDR”); and
o prepare a Confidentiality Agreement (“CA”).

Prospect Identification

\Y

Proposal Trustee to identify strategic and
financial prospects.

Ongoing

Phase 2 — Marketing

Stage 1

Mass market introduction, including:
o teaser to be sent to identified prospects;
o telephone canvass of leading prospects; and
o meet with and interview bidders.

Week 1

Stage 2

Proposal Trustee to provide detailed information
to qualified prospects that sign the CA, including
access to the VDR;

Proposal Trustee to facilitate diligence by
interested parties; and

Proposal Trustee to make Stalking Horse
Agreement available to prospective purchasers in

the VDR.

Week 2-4

Stage 3

Bid deadline — in order to submit an offer, a
prospective purchaser must submit a “Qualified
Bid” (as discussed in section 3.2.2 below).

September 1, 2020
(the “Bid Deadline”)

Phase 3 — Auction, if applicable”

Auction

\Y

\Y

\Y

Proposal Trustee to conduct Auction;

Leading Bid shall constitute the "Opening Bid" for
the first round;

Qualified bidders, including the SH Purchaser, to
be invited to participate.

By September 10,
2020

Sale Approval Motion and
Closing

\Y

Motion for sale approval and close transaction.

On or before
September 18, 2020,
or as soon as possible
thereafter

4 If no Qualified Bid is submitted by the Bid Deadline, then no Auction will take place, the stalking horse agreement
from the SH Purchaser shall be the Successful Bid, and the SH Purchaser shall be the Successful Bidder. The Bid

Procedures are discussed in Section 3.2.1 and 3.2.2 below.
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3.2.1 Bidding Procedures®

1. The process for making a bid (the “Bidding Procedures”) are set out below.

3.2.2 Qualified Bids

1. To be a “Qualified Bid”, a bid must meet the following requirements (the “Bid
Assessment Criteria”):

a)

a purchase price of at least $440,000, being the sum of the estimated amounts
payable under the Stalking Horse Agreement, an expense reimbursement (up
to $20,000, including HST) and an initial bid increment of $20,000 (the “Base
Purchase Price”);

confirmation that the bidder will assume all obligations related to inventory on
order but not delivered as at the Closing Date;

a provision stating that the bidder’s offer is irrevocably open for acceptance until
the Purchased Assets have been sold pursuant to a transaction approved by
the Court;

an acknowledgement that if such Qualified Bid is selected by the Proposal
Trustee as a back-up bid (a “Back-Up Bid”) at Auction, such Qualified Bid shall
remain open for acceptance by the Proposal Trustee until the closing of the
Successful Bid (defined below) and that such bidder’'s Deposit (defined below)
shall not be returnable until such time;

an executed copy of a proposed purchase agreement, together with a redline of
the bidder's proposed purchase agreement reflecting variations from the
Stalking Horse Agreement on terms no less favourable and no more
burdensome than the Stalking Horse Agreement;

evidence satisfactory to the Proposal Trustee as to the ability of the bidder to
compete the proposed transaction;

contact information for the bidder as well as the identity of each entity or
individuals (including ultimate shareholders) that will be bidding for the
Purchased Assets;

not be conditional upon any bid protection of any type;
received by the Bid Deadline; and

include a cash deposit of not less than 10% (“Deposit”) of the Base Purchase
Price offered.®

5 Capitalized terms in this section have the meaning provided to them in the Bidding Procedures unless otherwise

defined herein.

5 The requirement for the SH Purchaser to provide a deposit has been waived.
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In connection with the Bidding Procedures, the Proposal Trustee may make such
modifications or amendments as it deems necessary or advisable in the
circumstances, including the waiver of any of the foregoing criteria. The Proposal
Trustee may extend the Bid Deadline if it determines in its sole discretion that it is in
the best interest of the Sale Process.

The determination as to whether a bid constitutes a Qualified Bid shall be in the sole
discretion of the Proposal Trustee. The SH Purchaser, as the stalking horse, is a
Qualified Bidder. Only bidders who submit Qualified Bids will be considered “Qualified
Bidders”.

3.2.3 Auction

1.

If no Qualified Bids are submitted by the Bid Deadline, the SH Purchaser will be the
Successful Bidder.

If one or more Qualified Bids are received by the Bid Deadline:

a) the Proposal Trustee will notify the Qualified Bidders who made a Qualified Bid
that the Auction will be held virtually on September 10, 2020 at 10:00 a.m.
(Eastern Time) or such later date as the Proposal Trustee may determine is
advisable in the circumstances;

b)  the Proposal Trustee shall determine which Qualified Bid constitutes the starting
bid (the “Leading Bid”) for purposes of the Auction;

c) The only persons entitled to attend the Auction shall be: (i) the Proposal Trustee
and its counsel; (ii) the Company and its counsel; (iii) Qualified Bidders and their
advisors; and (iv) any other person to whom the Proposal Trustee may give its
consent to attending the Auction;

d) The Proposal Trustee shall disclose to all Qualified Bidders the amount of the
Leading Bid by 5:00 p.m. (Eastern Time) two (2) Business Days before the date
scheduled for the Auction. Each Qualified Bidder must inform the Proposal
Trustee whether it intends to participate in the Auction no later than 12:00 p.m.
(Eastern Time) on the Business Day prior to the Auction;

e) any bid (an “Overbid”) at the Auction shall be made in minimum cash purchase
price increments of $20,000 above the Opening Bid, or in such increments as
the Proposal Trustee may determine in order to facilitate the Auction (the
"Minimum Overbid Increment"). The amount of the cash purchase price
consideration or value of any Overbid shall not be less than the cash purchase
price consideration or value of the Leading Bid, plus the Minimum Overbid
Increment(s) at that time, plus any additional Minimum Overbid Increments;

f) at the end of each round of bidding, the Proposal Trustee shall announce the
identity of the Qualified Bidder and the material terms of the then highest and/or
best Overbid, including the nature of the transaction, the assets proposed to be
acquired and the obligations proposed to be assumed;
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if, at the end of any round of bidding, a Qualified Bidder (other than the Qualified
Bidder that submitted the then highest and/or best Overbid or Leading Bid, as
applicable) fails to submit an Overbid, then such Qualified Bidder shall not be
entitled to continue to participate in the Auction;

the Auction shall be closed after the Proposal Trustee has: (i) reviewed the final
Overbid of each Qualified Bidder taking into consideration the Bid Assessment
Criteria; and (ii) identified the successful bid (the “Successful Bid”) and, if
applicable, a Back-Up Bid and advised the Qualified Bidders participating in the
Auction of such determination; and

promptly following a Qualified Bid of a Qualified Bidder being declared the
Successful Bid or the Back-Up Bid, the Qualified Bidder shall execute and
deliver such revised and updated definitive transaction agreements as may be
required to reflect and evidence the Successful Bid or Back-Up Bid. For greater
certainty, every Bid made at Auction is deemed to be a signed and binding bid
based on the terms and conditions of the bidder’s original Qualified Bid (other
than Purchase Price).

3. Deposits received in respect of any Qualified Bids other than the Successful Bid or
the Back-Up Bid will be returned to the applicable Qualified Bidder by the Proposal
Trustee within five (5) Business Days of the completion of the Auction.

3.3 Sale Process Recommendation

1. The Proposal Trustee recommends that this Court issue an order approving the
Stalking Horse Agreement and the Sale Process for the following reasons:

the Sale Process is commercially reasonable;

stalking horse sale processes are a recognized mechanism in restructuring
proceedings to maximize recoveries, while creating stability for the business;

the Bidding Procedures allow a market test for the benefit of all stakeholders
and provide an opportunity to complete a transaction with greater value than the
Stalking Horse Agreement;

it is in the best interests of the Company’s stakeholders that the Stalking Horse
Agreement be preserved in order to have the opportunity to maximize value and
to protect downside risk in the event that a superior offer is not submitted;

the Expense Reimbursement is minimal and will include costs incurred which
will benefit prospective purchasers in the Sale Process. The Proposal Trustee
does not believe that the Expense Reimbursement will discourage potential
purchasers from participating in the Sale Process; and

the duration of the Sale Process is sufficient to allow interested parties to
perform diligence and submit offers.
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4.0 Cash Flow

1.

The Company, with the assistance of the Proposal Trustee, prepared the Forecast for
the period ending September 28, 2020 (“Forecast Period”). The Forecast and the
related assumptions, together with Management’s Report on the Cash-Flow
Statement as required by Section 50.4(2)(c) of the BIA and the Proposal Trustee’s
Report on the Cash Flow Statement as required by Section 50.4(2)(b) of the BIA, are
provided in Appendix “C”.

The Forecast reflects that the Company is projected to have sufficient liquidity to
continue its operations.

5.0 Administration Charge

1.

The Company is seeking an Administration Charge of $250,000 in respect of the fees
and expenses of the professionals incurred in connection with these proceedings. An
Administration Charge is a standard feature of restructuring proceedings and is, in the
Proposal Trustee’s view, appropriate in the present case given the Company’s limited
liquidity.

The Administration Charge is required in these proceedings as the professionals
retained have not been paid retainers. The Administration Charge is to cover the
unpaid fees and expenses of Chaitons, the Proposal Trustee and its counsel, GSNH.
Absent approval of the Administration Charge, the professionals are unlikely to be
prepared to continue to act.

With the exception of BMW, all PPSA registrants, Canada Revenue Agency and
Ministry of Finance will be given notice of this motion out of an abundance of caution.
The Administration Charge will not rank in priority to BMW’s security interest.

6.0 Company’s Request for an Extension

1.

The Company requires an extension of the time required to file a proposal from
August 13, 2020 to September 28, 2020.

The Proposal Trustee supports the extension request for the following reasons:

° the Company is acting in good faith and with due diligence;

° the Company has indicated that it would likely be able to make a viable proposal
to its creditors if the extension is granted, provided that sufficient funds are
generated from store sales during the liquidation period;

° the extension should not adversely affect or prejudice any group of creditors as
the Company is projected to have funding to pay post-filing services and

supplies in the amounts contemplated by the Forecast; and

° it would provide the Company the additional time it requires for the Sale Process
to be completed.
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7.0 Overview of the Proposal Trustee’s Activities

1. The Proposal Trustee’s activities since the Filing Date have included, inter alia, the
following:

° monitoring the Company’s sales, receipts and disbursements and
corresponding with the Company regarding same;

° assisting the Company to prepare forecasts for the liquidation period;
° preparing Sale Process materials;
° reviewing and commenting on the Stalking Horse Agreement;

° corresponding with the Company regarding supplier issues, including critical
vendors;

° meeting and corresponding with the Company regarding operational and Sale
Process matters;

° corresponding with TD Bank regarding various matters in these proceedings;
° corresponding with landlords and dealing with lease disclaimers;

° responding to calls and inquiries from creditors;

° drafting this Report; and

° dealing with all other matters in this proceeding not specifically addressed
above.

8.0 Conclusion and Recommendation

1. Based on the foregoing, the Proposal Trustee respectfully recommends that this
Honourable Court make an order granting the relief detailed in Section 1.1(1)(e) of
this Report.

All of which is respectfully submitted,

KSV KOFMAN INC.

IN ITS CAPACITY AS TRUSTEE UNDER THE
NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD.

AND NOT IN ITS PERSONAL CAPACITY
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ASSET PURCHASE AGREEMENT
This Agreement made this day of August, 2020.
BETWEEN:
MENDOCINO CLOTHING COMPANY LTD.
(the “Vendor™)
-and -
SHOP MBOUTIQUE ECOMM LTD.
(the “Purchaser”)

WHEREAS the Vendor has filed a notice of intention to make a proposal under the provisions of the
Bankruptcy and Insolvency Act (Canada) (the “BIA Proceeding™);

AND WHEREAS KSV Kofman Inc. has been appointed as proposal trustee of the Vendor under the BIA
Proceeding (the “Trustee”);

AND WHEREAS the Vendor will bring a motion for the Sales Process Order (as hereinafter defined) to
authorize the Vendor to enter into this Agreement and conduct a sales process with respect to the
Purchased Assets (as hereinafter defined);

AND WHEREAS, subject to the granting of the Approval and Vesting Order (as hereinafter defined), the
Vendor has agreed to sell to the Purchaser, and the Purchaser has agreed to purchase from the Vendor its
right, title and interest in and to the Purchased Assets in accordance with the terms of this Agreement;

NOW THEREFORE, in consideration of the mutual covenants and agreements contained in this
Agreement, and for other good and valuable consideration (the receipt and sufficiency of which are
hereby acknowledged by the parties) the parties hereto agree as follows:

ARTICLE 1
INTERPRETATION

1.1 Definitions

In this Agreement, the following terms shall have the meanings set out below unless the context requires
otherwise:

“Administrative Charge” means the charge in favour of the Vendor’s Solicitors, the Trustee and the
Trustee’s solicitors granted by the Court in the BIA Proceeding as security for their respective fees and
expenses;

“Agreement” means this asset purchase agreement, including all schedules attached hereto and forming
part hereof, written amendments and written restatements thereto from time to time;

“Applicable Law” means, with respect to any Person, property, transaction, event or other matter, all

applicable laws, statutes, regulations, rules, by-laws, ordinances, protocols, regulatory policies, codes,
guidelines, official directives, orders, rulings, judgments and decrees of any Governmental Authority;

Doc#4830579v4
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-2-

“Approval and Vesting Order” has the meaning given in Section 4.2;

“Article” “Section” or “Schedule” mean the specified Article, Section of or Schedule to this Agreement
and the expressions “hereof”, “herein”, “hereto”, “hereunder”, “hereby” and similar expressions refer to
this Agreement and not to any particular Section or other portion of this Agreement;

“Affiliate” means, with respect to any Person, any other Person who directly or indirectly controls, is
controlled by, or is under direct or indirect common control with, such Person, and includes any Person in
like relation to an Affiliate;

“Assumed Contracts” has the meaning given in Section 2.9;

“Assumed Obligations” has the meaning given in Section 2.7;

“Bid Deadline” has the meaning set out in the Sales Process Order;

“BIA” means the Bankruptcy and Insolvency Act (Canada), R.S.C., 1985, ¢.B-3;

“BIA Proceeding” has the meaning given in the recitals above;

“Books and Records” means all of the books and records relating to the Purchased Assets, including,
without limitation, all personnel files/records relating to all Transferred Employees and sales books,
records, books of account, sales and purchase records, lists of suppliers and customers, business reports,
projections and all other documents, surveys, plans, files, records, assessments, correspondence, and other
data and information, financial or otherwise, including all data, information and databases stored on
computer-related or other electronic media, excluding any of the foregoing as applicable to any Excluded
Asset;

“Business” means the operation of a fashion apparel retailer;

“Business Day” means a day on which banks are open for business in the City of Toronto, but does not
include a Saturday, Sunday or statutory holiday recognized in the Province of Ontario;

“Claims” means any and all claims, demands, complaints, grievances, actions, applications, suits, causes
of action, orders, charges, indictments, prosecutions or other similar processes, and “Claim” means any
one of them;

“Closing” means the completion of the purchase and sale of the Purchased Assets in accordance with the
provisions of this Agreement;

“Closing Date” means subject to the terms hereof, three (3) Business Day following the date on which
the conditions set forth in Article 4 have been satisfied or waived by the appropriate Party or such other
date as may be agreed;

“Closing Time” has the meaning given in Section 3.1;

“Contracts” means the right, title and interest of the Vendor to and in all pending and/or executory
contracts, agreements, leases and arrangements Related to the Business to or by which any of the Vendor
or any of the Purchased Assets or Business is bound or affected;

“Court” means the Ontario Superior Court of Justice (Commercial List);
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“Deposit” has the meaning given to it in Section (a);
“Effective Time” means 12:01 a.m. on the Closing Date;

“Employee” means an individual who was formerly employed or engaged by the Vendor (or any
predecessor of the Vendor) or, as at the Effective Time, is employed or engaged by the Vendor in
connection with the Business, and “Employees” means every Employee;

“Employee Liabilities” means any and all Liabilities having priority over registered security interests
(whether by statute, contract, common law or otherwise) owed to any of the Employees, or otherwise
arising out of, or resulting from, the relationship between the Vendor (or any predecessor of the Vendor)
and any of the Employees, including any Liability arising as a result of such party being deemed to be a
successor employer, related employer or otherwise responsible or liable for payment of any amounts
owing to, on behalf of, or in respect of, any of the Employees (including, but not limited to, the
Transferred Employees), whether pursuant to the Employment Standards Act (Ontario), the Pay Equity
Act (Ontario) or the Workplace Safety and Insurance Act, 1997 (Ontario). Without limiting the foregoing,
Employee Liabilities shall include:

@ all salaries, wages, bonuses, commissions, vacation pay, public holiday pay and other
compensation relating to the employment of the Employees (including accrued but
unpaid vacation pay and any retroactive pay) and all Liabilities under employee benefit
plans relating to employment of the Employees; and

(b) all termination pay, severance pay, damages in lieu of reasonable notice and other related
Liabilities (under statute, contract, common law or otherwise) in respect of the
termination and/or severance of employment of the Employees.

“Encumbrances” means any security interests (whether contractual, statutory, or otherwise), mortgages,
trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, leases, title retention
agreements, reservations of ownership, demands, executions, levies, charges, options or other rights to
acquire any interest in any assets, or other financial or monetary claims, whether or not they have attached
or been perfected, registered or filed and whether secured, unsecured or otherwise, including the
Administrative Charge, and all contracts to create any of the foregoing, or encumbrances of any kind or
character whatsoever, other than Permitted Encumbrances;

“Excluded Assets” means the following assets of the Vendor excluded from the Purchased Assets: (a)
cash and cash equivalents; (b) any Contracts that are not Assumed Contracts; and (c) any other assets that
the Purchaser elects to exclude in writing prior to Closing pursuant to Section 2.5;

“Expense Reimbursement Fee” shall have the meaning defined in Section 4.1(b);

“Governmental Authorities” means governments, regulatory authorities, governmental departments,
agencies, commissions, bureaus, officials, ministers, Crown corporations, courts, bodies, boards, tribunals
or dispute settlement panels or other law or regulation-making organizations or entities: (a) having or
purporting to have jurisdiction on behalf of any nation, province, territory, state or other geographic or
political subdivision thereof; or (b) exercising, or entitled or purporting to exercise any administrative,
executive, judicial, legislative, policy, regulatory or taxing authority or power, and “Governmental
Authority” means any one of them;

“HST” means all of the harmonized sales tax imposed under Part 1X of the Excise Tax Act (Canada);
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“Intellectual Property” means any or all of the following items, wherever located: all patents and patent
rights, trademarks and trademark rights, trade names and trade name rights, service marks and service
mark rights, service names and service name rights, copyrights and copyright rights, brand names, trade
dress, business and product names, domain names, corporate names, logos, slogans, trade secrets,
inventions, processes, formulae, industrial models, designs, specifications, data, technology,
methodologies, computer programs (including all source code), confidential and proprietary information,
whether or not subject to statutory registration, all related technical information, manufacturing,
engineering and technical drawings, know how, all pending applications for and registrations of patents,
trademarks, service marks and copyrights, including all obligations of third parties relating to the
protection of the foregoing, the goodwill associated with the foregoing, and the right to sue for past
payment, if any, in connection with any of the foregoing, and all documents, disks and other media on
which any of the foregoing is stored, including without limitation;

“Inventory and Supplies” means all items that are held by the Vendor for sale, license, rental, lease or
other distribution (and includes all supplies used by the Vendor in the operation of the Business) on hand
at Closing;

“Liability” means any debt, loss, damage, adverse claim, fines, penalties, liability or obligation (whether
direct or indirect, known or unknown, asserted or unasserted, absolute or contingent, accrued or
unaccrued, matured or unmatured, determined or determinable, disputed or undisputed, liquidated or
unliquidated, or due or to become due, and whether in or under statute, contract, tort, strict liability or
otherwise), and includes all costs and expenses relating thereto (including all fees, disbursements and
expenses of legal counsel, experts, engineers and consultants and costs of investigation), including,
without limitation, Employee Liabilities and “Liabilities” means the plural thereof;

“Licences and Permits” means all licences, permits, filings, certificates, authorizations, approvals or
indicia of authority Related to the Business or the Purchased Assets or necessary for the operation or use
of the Purchased Assets;

“Parties” means the Vendor and the Purchaser collectively, and “Party” means any one of them;

“Permitted Encumbrances” means all security interests and other interests arising exclusively from the
Assumed Contracts;

“Person” is to be broadly interpreted and includes an individual, a corporation, a partnership, a trust, an
unincorporated organization, the government of a country or any political subdivision thereof, or any
agency or department of any such government, and the executors, administrators or other legal
representatives of an individual in such capacity;

“Personal Property” means all of the Vendor’ machinery, equipment, furniture, including, without
limitation, sound systems, artwork, desks, chairs, tables, copiers, telephone lines and numbers, telecopy
machines and other telecommunication equipment, cubicles, cabinets, televisions, all computer hardware,
including servers, computers and peripherals, printers and miscellaneous office furnishings and supplies,
if any, laptops, cell phones and all other tangible personal property used in the Business, including all
property subject to the Assumed Contracts;

“Prepaid Amounts” means all prepayments, prepaid charges, deposits, security deposits, sums and fees
Related to the Business or in respect of the Purchased Assets;

“Purchase Price” has the meaning given in Section 2.2;
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“Purchased Assets” means collectively, all of the Vendor’ right, title and interest in all of the assets,
properties and undertakings Related to the Business, including, but not limited to, the following assets:

@ the Assumed Contracts;

(b) the Personal Property;

©) the Inventory and Supplies;

(d) the Receivables;

O] the Intellectual Property;

() the Licenses and Permits;

(9) the Prepaid Amounts;

(h) the Books and Records;

Q) the right to receive insurance recoveries under any insurance policies in existence on the
date hereof in respect only of any claims with respect to Purchased Assets;

{)) all rights and interests under or pursuant to all warranties, representations and guarantees,
express implied or otherwise, of or made by suppliers or others in connection with the
Purchased Assets or otherwise Related to the Business,

(k) all goodwill and other intangible assets associated with the Business, including all
telephone and facsimile numbers used in Related to the Business; and

U] all other property, assets and undertaking of the Vendor used in or relating to the
Business of whatsoever nature or kind,

other than the Excluded Assets.
“Purchaser’s Solicitors” means such law firm as may be designated by the Purchaser;

“Qualified Bid(s)” has the meaning given to it in the Bidding Procedures (as defined in the Sale Process
Orden);

“Receivables” means the right, title and interest of the VVendor to all accounts receivable, bills receivable,
trade accounts, book debts, insurance claims, and choses-in-action, now or hereafter due or owing to any
of the Vendor, Related to the Business, together with any unpaid interest accrued on such items and any
security or collateral for such items, including recoverable deposits, attributable to the period prior to
Closing, and without limiting the generality of the foregoing, includes all tax refunds and government
subsidies;

“Related to the Business” means, directly or indirectly, used in, arising from, or relating in any manner
to the Business or the Purchased Assets.

“Sales Process Order” means an order to be sought from the Court upon terms acceptable to the
Purchaser, acting reasonably, that, among other things, authorizes the Vendor to enter into this Agreement
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and for the Trustee to conduct a sales process for the right, title and interest of the Vendor to the
Purchased Assets and the Excluded Assets;

“Stalking Horse Bid” has the meaning ascribed thereto in Section 4.1(a) hereof;

“Taxes” means all taxes, charges, fees, levies, imposts and other assessments, including all income, sales,
use, goods and services, harmonized, value added, capital, capital gains, alternative, net worth, transfer,
profits, withholding, payroll, employer health, excise, franchise, real property and personal property
taxes, and any other taxes, customs duties, fees, assessments or similar charges in the nature of a tax,
including, Canada Pension Plan and provincial pension plan contributions, employment insurance
payments and workers compensation premiums, together with any instalments with respect thereto, and
any interest, fines and penalties, imposed by any Governmental Authority, and whether disputed or not;

“Transferred Employees” means Employees who have accepted an offer of employment from the
Purchaser as of the Closing;

“Trustee” has the meaning given in the recitals above;

“Winning Bidder” has the meaning ascribed thereto in Section 4.1(c) hereof; and
“Vendor’s Solicitors” means Chaitons LLP.

1.2 Section References

Unless the context requires otherwise, references in this Agreement to Sections are to Sections of this
Agreement.

ARTICLE 2
PURCHASE AND SALE

2.1 Purchase and Sale of Purchased Assets

At the Closing Time, subject to the terms and conditions of this Agreement, the Vendor shall sell and the
Purchaser shall purchase the Purchased Assets and the Purchaser shall assume the Assumed Obligations.

2.2 Purchase Price

The purchase price payable by the Purchaser to the Vendor for the Purchased Assets shall be the sum of:
(a) $400,000 (Four Hundred Thousand Dollars); and (b) the assumption on a dollar-for-dollar basis of the
cost of all inventory ordered subsequent to the commencement of the BIA Proceeding (July 14, 2020) but
not received as at the Closing Date.

2.3 Satisfaction of Purchase Price

The Purchaser shall satisfy the Purchase Price by payment to the Trustee by way of a certified cheque,
wire transfer or bank draft as follows:

(@)  an amount representing 10% of the Purchase Price will be paid by the Purchaser upon

execution of this Agreement as a deposit (the “Deposit”) to be held by the Trustee in trust
until the Closing and will be credited toward the Purchase Price upon Closing; and
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(b)  the balance on Closing.

The Trustee agrees to cause the Deposit to be placed into a non-interest-bearing account or certificate of
deposit.

Notwithstanding the foregoing, the Vendor waives the requirement of the Purchaser to provide a Deposit.
2.4 Allocation of Purchase Price

The Purchase Price shall be allocated among the Purchased Assets in the manner agreed to by the
Purchaser and the Vendor (each acting reasonably) prior to the Closing Date, and the Purchaser and the
Vendor shall report an allocation consistent with such allocation in preparing, determining and reporting
their liabilities for Taxes, take no position inconsistent with such allocation in the preparation of their
respective financial statements or for any other reason, and, without limitation, shall file their respective
tax returns prepared in accordance with such allocations.

2.5 Additional Excluded Assets

Save and except as otherwise expressly set out herein, the Purchaser may, at its option, exclude any of the
Purchased Assets from the transaction contemplated hereby at any time prior to Closing upon delivery of
prior written notice to the Vendor, whereupon such assets shall be deemed to form part of the Excluded
Assets, provided, however, that there shall be no reduction in the Purchase Price as a result of such
exclusion.

2.6 Sales and Transfer Taxes; HST and Receivables Elections

@ The Purchaser shall be responsible for the payment on Closing of any Taxes that are
required to be paid or remitted in connection with the consummation of the transactions
contemplated in this Agreement.

(b) At the Closing, the Vendor and the Purchaser shall, if applicable, jointly execute an
election under Section 167 of the Excise Tax Act (Canada) to cause the sale of the
Purchased Assets to take place on a HST-free basis under Part IX of the Excise Tax Act
(Canada) and the Purchaser shall file such election with its HST return for the applicable
reporting period in which the sale of the Purchased Assets takes place.

(©) The Vendor transferring Receivables to the Purchaser and the Purchaser shall execute
jointly an election in prescribed form under Section 22 of the Income Tax Act (Canada) in
respect of the Receivables and shall file such election with their respective tax returns for
their respective taxation years that include the Closing Date.

2.7 Assumed Obligations

At Closing, the Purchaser shall assume and be liable for the following (collectively, the “Assumed
Obligations™):

€)) any liabilities in connection with the Assumed Contracts as set out in Section 2.9;

(b) all Liabilities and Claims arising or accruing from the use of the Purchased Assets from
and after the Closing;
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(c) those Employee Liabilities set out in Section 6.2;
(d) all Permitted Encumbrances; and

)] all Taxes arising or accruing from and after the Closing from the use of the Purchased
Assets, including, without limitation, HST to be collected and remitted to Canada
Revenue Agency when due.

2.8 Excluded Liabilities

Except for the Assumed Obligations, the Purchaser is not assuming, and shall not be deemed to have
assumed, any Liabilities of the Vendor not specifically assumed (collectively, the “Excluded
Liabilities”), which Excluded Liabilities include, but are not limited to, the following:

@ all Liabilities and Claims arising or accruing from the use of the Purchased Assets prior
to the Closing;

(b) all Employee Liabilities that arise out of, or result from the employment or engagement
by the Vendor (or any predecessor to the Vendor) of any of the Employees (other than
Transferred Employees) (unless otherwise imposed by law) and/or the termination or
severance of such engagement or employment; and

(© all Encumbrances, other than Permitted Encumbrances.
2.9 Assumed Contracts

Save and except as hereinafter set out, the Purchaser shall give notice to the Vendor in writing, at least
two (2) Business Days prior to the Closing Date, of those Contracts that it elects to assume on Closing
(which Contracts shall be referred to as the “Assumed Contracts”). This Agreement and any document
delivered under this Agreement will not constitute an assignment or an attempted assignment of any
Contract contemplated to be assigned to the Purchaser under this Agreement which is not assignable
without the consent of a third Person if such consent has not been obtained and such assignment or
attempted assignment would constitute a breach of such Contract, in which event, the provisions of
Section 2.10 hereof shall govern. The Purchaser shall be responsible for any pre-Closing Liabilities of the
Vendor required to be paid by the third Person in order to complete the assignment of any Assumed
Contract to the Purchaser.

2.10  Assignment of Purchased Assets

Notwithstanding anything in this Agreement to the contrary, this Agreement shall not constitute an
assignment or transfer of any of the Purchased Assets or any right thereunder if an attempted assignment
or transfer, without the consent of a third Person, would constitute a breach or in any way adversely affect
the rights of the Purchaser hereunder. To the extent that any of the Purchased Assets to be transferred to
the Purchaser on the Closing, or any claim, right or benefit arising under or resulting from such Purchased
Assets (collectively, the “Rights” and each a “Right”) is not capable of being transferred without the
approval, consent or waiver of any third Person, or if the transfer of a Right would constitute a breach of
any obligation under, or a violation of, any Applicable Law unless the approval, consent or waiver of such
third Person is obtained, then, except as otherwise expressly provided in this Agreement, and without
limiting the rights and remedies of the Purchaser contained elsewhere in this Agreement, this Agreement
shall not constitute an assignment or transfer of such Rights unless and until such approval, consent or
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waiver has been obtained or an order of the Court is granted under the BIA Proceeding compelling
assignment. After the Closing and until all such Rights are transferred to the Purchaser, the Vendor shall:

@ hold the Rights as bare trustee for the Purchaser;

(b) cooperate with the Purchaser in any reasonable and lawful arrangements designed to
provide the benefits of such Rights to the Purchaser; and

© enforce, at the reasonable request of and at the expense of the Purchaser, any rights of the
Vendor arising from such Rights against any third Person, including the right to elect to
terminate any such Rights in accordance with the terms of such Rights upon the written
direction of the Purchaser.

In order that the full value of the Rights may be realized for the benefit of the Purchaser, the Vendor shall,
at the request and expense and under the direction of the Purchaser and in consultation with the Trustee,
in the name of the Vendor or otherwise as the Purchaser may specify, take all such action and do or cause
to be done all such things as are, in the opinion of the Purchaser, acting reasonably, necessary or proper in
order that the obligations of the Vendor under such Rights may be performed in such manner that the
value of such Rights is preserved and enures to the benefit of the Purchaser, and that any moneys due and
payable and to become due and payable to the Purchaser in and under the Rights are received by the
Purchaser. The Vendor shall hold as bare trustee and promptly pay to the Purchaser all moneys collected
by or paid to the Vendor in respect of every such Right. To the extent that such approval, consent, waiver
or order of the Court has not been obtained by the 90" day following the Closing, such Right shall
deemed to be an Excluded Asset and the Vendor may terminate any agreement pertaining to such Right.
The Purchaser shall indemnify and hold the Vendor harmless from and against any claim or liability
under or in respect of such Rights arising because of any action of the Vendor taken in accordance with
this Section.

ARTICLE 3
CLOSING ARRANGEMENTS

3.1 Closing

Closing shall take place at 10:00 a.m. (the “Closing Time”) on the Closing Date at the offices of the
Purchaser’s Solicitors, or such other time and location as the Parties may agree upon in writing.

3.2 Tender

Any tender of documents or money under this Agreement may be made upon the Parties or their
respective counsel and money may be tendered by official bank draft drawn upon a Canadian chartered
bank, by negotiable cheque payable in Canadian funds and certified by a Canadian chartered bank or trust
company, or by wire transfer of immediately available funds to the account specified by that Party.

3.3 Vendor’s Closing Deliveries

At the Closing, the Vendor shall deliver to the Purchaser the following, each in form and substance
satisfactory to the Vendor and the Purchaser, acting reasonably:

@ if applicable, the elections referred to in Section 2.6;
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(d)

(€)
(f)
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a copy of the Approval and Vesting Order and the Trustee’s Certificate contemplated
thereby;

a bring down certificate dated as of the Closing Date, confirming that all of the
representations and warranties of the Vendor contained in this Agreement are true and
correct as of the Closing Date, with the same effect as though made on and as of the
Closing Date;

a general conveyance and assumption of liabilities with respect to Purchased Assets and
the Assumed Obligations;

a purchase price allocation agreement; and
such further and other documentation as is referred to in this Agreement or as the

Purchaser or the Purchaser’s Solicitors may reasonably require to complete the
transactions provided for in this Agreement.

3.4 Purchaser’s Closing Deliveries

At the Closing, the Purchaser shall deliver to the Vendor the following, each in form and substance
satisfactory to the Vendor and the Purchasers, acting reasonably:

(a)
(b)

(©)
(d)
(€)

®

payment of the Purchase Price;

a general conveyance and assumption of liabilities with respect to Purchased Assets and
the Assumed Obligations;

a purchase price allocation agreement;
if applicable, the elections referred to in Section 2.6;

a bring down certificate dated as of the Closing Date, confirming that all of the
representations and warranties of the Purchaser contained in this Agreement are true and
correct as of the Closing Date, with the same effect as though made on and as of the
Closing Date; and

such further and other documentation as is referred to in this Agreement or as the Vendor
or the Vendor’ Solicitors may reasonably require to complete the transactions provided
for in this Agreement.

ARTICLE 4
SALES PROCESS AND CONDITIONS PRECEDENT

4.1 Sale Process.

(@)
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The Vendor shall bring a motion for the Sales Process Order on or before August 10,
2020. The Sales Process Order shall recognize the Purchase Price as a baseline or
“stalking horse bid” (the “Stalking Horse Bid”), and shall also provide for a marketing
process of the Purchased Assets by the Trustee with the potential for competitive bidding.
The Purchaser acknowledges and agrees that the aforementioned process is in
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contemplation of determining whether a superior bid can be obtained for the Purchased
Assets.

(b) In consideration for the Purchaser's expenditure of time and money and agreement to act
as the initial bidder through the Stalking Horse Bid, and the preparation of this
Agreement, and subject to Court approval, the Purchaser shall be entitled to an expense
reimbursement fee in the amount of a maximum of $20,000 (inclusive of HST, if any)
(the “Expense Reimbursement Fee”) payable by the Vendor to the Purchaser only in the
event that a successful bid other than the Stalking Horse Bid is accepted by the Vendor,
approved by the Court and completed. The payment of the foregoing amount shall be
approved in the Sales Process Order and shall be payable to the Purchaser out of the sale
proceeds derived from and upon completion of the winning bid. The Parties acknowledge
and agree that the foregoing amount represent a fair and reasonable estimate of the
expenses that will be incurred by the Purchaser as a result of preparing for and entering
into this Agreement, and is not intended to be punitive in nature nor to discourage
competitive bidding for the Purchased Assets. For certainty, the Expense Reimbursement
Fee does not form part of the Purchase Price.

(c) In the event that one or more Persons submits a Qualified Bid, the Trustee shall conduct
an auction for the determination and selection of a winning bid (the Person submitting
such bid being the “Winning Bidder”). Upon the selection of the Winning Bidder, there
shall be a binding agreement of purchase and sale between the Winning Bidder and the
Vendor. The Vendor shall forthwith bring a motion following the selection of the
Winning Bidder for an order approving the agreement reached with the Winning Bidder
and to vest the Purchased Assets in the Winning Bidder and, if granted, shall proceed
with closing the transaction forthwith.

(d) Notwithstanding anything contained herein to the contrary, in the event that the Purchaser
is not the Winning Bidder, then upon the closing of a transaction with such Winning
Bidder, this Agreement shall be terminated and the Purchaser shall be entitled to the
Expense Reimbursement Fee and neither Party hereto shall have any further liability or
obligation, except as expressly provided for in this Agreement.

(e) If no Qualified Bids are received by the Bid Deadline, the Vendor shall forthwith bring a
motion to the Court to obtain the Approval and Vesting Order and, if granted, shall
proceed with completing the transaction contemplated hereby forthwith.

4.2 Approval and Vesting Order

The Approval and Vesting Order shall approve this Agreement and the transactions contemplated hereby
and vest, upon the delivery of the Trustee’s Certificate (as defined therein) to the Purchaser, all right, title
and interest of the Vendor in and to the Purchased Assets to the Purchaser, free and clear of all Claims
and Encumbrances pursuant to the terms and conditions of this Agreement, other than Permitted
Encumbrances (the “Approval and Vesting Order”). The Approval and Vesting Order shall be
substantially in the form of the model order approved by the “Ontario Commercial List Users
Committee”. The Approval and Vesting Order shall be served upon the necessary parties, and in the time
frame, as approved by the Purchaser.

Doc#4830579v4

46



-12 -

4.3 Conditions Precedent of the Purchaser

The Purchaser shall not be obliged to complete the transactions contemplated by this Agreement unless, at
or before the Closing Time, each of the following conditions has been satisfied, it being understood that
the following conditions are included for the exclusive benefit of the Purchaser and may be waived, in
whole or in part, in writing, by the Purchaser at any time; and the Vendor agree with the Purchaser to take
all such actions, steps and proceedings within its reasonable control as may be necessary to ensure that the
following conditions are fulfilled at or before the Closing Time:

@ Representations and Warranties. The representations and warranties of the Vendor in
Section 5.1 shall be true and correct at the Closing Time; and

(b) Vendor’s Compliance. The Vendor shall have performed and complied with all of the
terms and conditions in this Agreement on its part to be performed or complied with at or
before the Closing Time and shall have executed and delivered to the Purchaser at the
Closing Time all the deliveries contemplated in Section 3.3 or elsewhere in this
Agreement.

4.4 Conditions Precedent of the Vendor

The Vendor shall not be obliged to complete the transactions contemplated by this Agreement unless, at
or before the Closing Time, each of the following conditions has been satisfied, it being understood that
the following conditions are included for the exclusive benefit of the Vendor, and may be waived, in
whole or in part, in writing by the Vendor at any time; and the Purchaser agrees with the Vendor to take
all such actions, steps and proceedings within its reasonable control as may be necessary to ensure that the
following conditions are fulfilled at or before the Closing Time:

@ Representations and Warranties. The representations and warranties of the Purchaser in
Section 5.2 shall be true and correct at the Closing Time; and

(b) Purchaser’s Compliance. The Purchaser shall have performed and complied with all of
the terms and conditions in this Agreement on its part to be to be performed by or
complied with at or before the Closing Time and shall have executed and delivered to the

Vendor at the Closing Time all the deliveries contemplated in Section 3.4 or elsewhere in
this Agreement.

4.5 Non-Satisfaction of Conditions

If any condition precedent set out in this Article 4 is not satisfied or performed prior to the time specified
therefor, the Party for whose benefit the condition precedent is inserted may:

@ waive compliance with the condition, in whole or in part, in its sole discretion by written
notice to the other Party (but may not claim for any matter waived) and without prejudice
to any of its rights of termination in the event of non-fulfilment of any other condition in
whole or in part; or

(b) elect on written notice to the other Party to terminate this Agreement.

4.6 Approval and Vesting Order

The obligations of the Vendor and the Purchaser hereunder are subject to the mutual conditions that:
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the Purchaser becomes the Winning Bidder;

the Approval and Vesting Order shall have been made by the Court within 10 days of the
Purchaser becoming the Winning Bidder (or such later date agreed upon by the Parties)
approving this Agreement and vesting in the Purchaser all the right, title and interest of
the Vendor in and to the Purchased Assets free and clear of all Encumbrances, other than
Permitted Encumbrances; and

the Approval and Vesting Order will not have been stayed, varied or vacated and no order
will have been issued to restrain or prohibit the completion of the transactions herein
contemplated by the Closing Date.

The Parties hereto acknowledge that the foregoing conditions are for the mutual benefit of the Vendor and
the Purchaser and cannot be waived by either Party.

ARTICLE 5
REPRESENTATIONS AND WARRANTIES

51 Representations and Warranties of the Vendor

As a material inducement to the Purchaser entering into this Agreement and completing the transactions
contemplated by this Agreement and acknowledging that the Purchaser is entering into this Agreement in
reliance upon the representations and warranties of the Vendor set out in this Section 5.1, the Vendor
hereby represent and warrant to the Purchaser as follows:

(a)

(b)

(©)

(d)

(€)
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Incorporation and Power. The Vendor is a corporation duly incorporated under the laws
of the jurisdiction of its incorporation and is duly organized, validly subsisting and in
good standing under such laws;

Corporate Power and Authorization. The Vendor has the requisite power to own its
property and assets, including the Purchased Assets, and to carry on the Business as it is
currently conducted;

Enforceability of Obligations. Subject to the granting of the Approval and Vesting Order,
this Agreement constitutes a valid and binding obligation of the Vendor, enforceable
against the Vendor, in accordance with its terms;

HST. The Vendor is a registrant under Part IX of the Excise Tax Act (Canada) and its
Business Number is 103633046RT0001; and

Residency. The Vendor is not a non-resident within the meaning of section 116 of the
Income Tax Act (Canada).
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5.2 Representations and Warranties of the Purchaser

As a material inducement to the Vendor entering into this Agreement and completing the transactions
contemplated by this Agreement and acknowledging that the Vendor are entering into this Agreement in
reliance upon the representations and warranties of the Purchaser set out in this Section 5.2, the Purchaser
hereby represents and warrants to the Vendor as follows:

@ Incorporation of the Purchaser. The Purchaser is a corporation duly incorporated under
the laws of the jurisdiction of its incorporation and is duly organized, validly subsisting
and in good standing under such laws;

(b) Due Authorization. The Purchaser has all necessary corporate power, authority and
capacity to enter into this Agreement and all other agreements and instruments to be
executed by it as contemplated by this Agreement and to carry out its obligations under
this Agreement and such other agreements and instruments;

© Enforceability of Obligations. Subject to the granting of the Approval and Vesting Order,
this Agreement constitutes a valid and binding obligation of the Purchaser, enforceable
against the Purchaser, in accordance with its terms;

(d) Approvals and Consents. Except as otherwise provided herein, no authorization, consent
or approval of or filing with or notice to any Governmental Authority or other Person is
required in connection with the execution, delivery or performance of this Agreement by
the Purchaser or the purchase of any of the Purchased Assets hereunder;

(e) HST. The Purchaser is a registrant under Part IX of the Excise Tax Act (Canada); and

(j] Residency. The Purchaser is not a non-resident within the meaning of section 116 of the
Income Tax Act (Canada).

5.3 Acquisition of Assets on “As Is, Where Is” Basis

The Purchaser acknowledges that the Vendor is selling the Purchased Assets on an “as is, where is” basis
as they shall exist on the Closing Date, subject to the terms of the Approval and Vesting Order. The
Purchaser further acknowledges that it has entered into this Agreement on the basis that the Vendor does
not guarantee title to the Purchased Assets and that the Purchaser has conducted such inspections of the
condition of and title to the Purchased Assets as it deemed appropriate and has satisfied itself with regard
to these matters. No representation, warranty or condition is expressed or can be implied as to title,
encumbrances, description, fitness for purpose, merchantability, condition, quantity or quality or in
respect of any other matter or thing whatsoever concerning the Purchased Assets or the right of the
Vendor to sell or assign same save and except as expressly represented or warranted herein. Without
limiting the generality of the foregoing, any and all conditions, warranties or representations, expressed or
implied, pursuant to the Sale of Goods Act (Ontario) or similar legislation do not apply hereto and have
been waived by the Purchaser. The Purchaser further acknowledges that all written and oral information
(including analyses, financial information and projections and studies) obtained by the Purchaser from the
Vendor, the Trustee or any of their respective directors, officers, employees, professional consultants or
advisors with respect to the Purchased Assets or otherwise relating to the transactions contemplated in
this Agreement has been obtained for the convenience of the Purchaser only and is not warranted to be
accurate or complete. The Purchaser further acknowledges that the Vendor shall be under no obligation to
deliver the Purchased Assets to the Purchaser and that it shall be the Purchaser’s responsibility to take
possession of the Purchased Assets.

Doc#4830579v4
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ARTICLE 6

EMPLOYEES
6.1 Offers to Employees
The Purchaser may, in its sole discretion, offer new employment, conditional upon Closing and effective
as of the Effective Time, to such of the Employees as determined by the Purchaser in its sole discretion,
on terms and conditions to be agreed between the Purchaser and each Employee.
6.2 Transferred Employees

The Purchaser shall provide to the Trustee a list five (5) Business Days before Closing, indicating:

@) those Employees to whom offers of employment or expressions of interest have been
made;

(b) those Employees who have accepted any such offer; and

(©) those Employees who the Purchaser has determined will not be offered employment with
the Purchaser.

The Purchaser shall assume and be responsible for all Employee Liabilities following the Closing Date.
The Purchaser shall also assume and be responsible for any vacation pay or wage liability with respect to
the Transferred Employees, whether accruing or arising prior to or following the Closing Date.

ARTICLE Y
TERMINATION

7.1 Termination by the Parties
This Agreement may be terminated:

@ upon the mutual written agreement of the Vendor, the Purchaser and the Trustee;

(b) pursuant to Section 4.5(b) by either Party; or

(© pursuant to Section 4.1(d).
7.2 Breach by Purchaser
If the Purchaser fails to comply with its obligations under this Agreement, the Vendor may by notice to
the Purchaser elect to treat this Agreement as having been repudiated by the Purchaser. In that event,
other than as provided for in Section 7.1, the Deposit and any other payments made by the Purchaser will

be forfeited to the Trustee on account of its liquidated damages and the Purchaser shall have no further
obligations to the Vendor, and the Purchased Assets may thereafter be sold by the Vendor to any other

party.

Doc#4830579v4
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ARTICLE 8
POST-CLOSING MATTERS

8.1 Post-Closing Receipts

If, following the Closing Date, any of the Purchased Assets are paid to or otherwise received by the
Vendor, or if any of the Excluded Assets are paid to or otherwise received by the Purchaser, then the
Vendor or the Purchaser, as the case may be, shall hold such assets in trust for the other and shall
promptly deliver such assets to the Vendor or the Purchaser, as the case may be.

8.2 Books and Records

The Purchaser shall preserve and keep the Books and Records which relate to the Purchased Assets for a
period of six years from the Closing Date or for any longer period as may be required by any Applicable
Law or Governmental Authority. Upon reasonable advance notice, after the Closing Date, the Purchaser
will grant the Vendor and the Trustee (or any of their assigns) and, in the event the Vendor are adjudged
bankrupt, any trustee of the estate of any of the Vendor and their respective representatives, reasonable
access during normal business hours, to use such Books and Records included in the Purchased Assets,
including, without limitation, any personnel files/records of the Transferred Employees relating to the
period up to the Closing and any Employees engaged by the Vendor at or in respect of the Purchased
Assets up to and including the Closing Date, and computer systems, tapes, disks, records and software
acquired as part of the Purchased Assets.

ARTICLE9
GENERAL CONTRACT PROVISIONS

9.1 Headings and Sections

The division of this Agreement into Articles and Sections and the insertion of headings are for
convenience of reference only and shall not affect the construction or interpretation of this Agreement.

9.2 Number and Gender

Unless the context requires otherwise, words importing the singular include the plural and vice versa and
words importing gender include all genders. Where the word “including” or “includes” is used in this
Agreement, it means “including (or includes) without limitation”.

9.3 Currency

Except as otherwise expressly provided in this Agreement, all dollar amounts referred to in this
Agreement are stated in Canadian dollars.

94 Statute References
Any reference in this Agreement to any statute or any section thereof shall, unless otherwise expressly

stated, be deemed to be a reference to such statute or section as amended, restated or re-enacted from time
to time.

Doc#4830579v4
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9.5 Time Periods

Unless otherwise specified, time periods within or following which any payment is to be made or act is to
be done shall be calculated by excluding the day on which the period commences and including the day
on which the period ends and by extending the period to the next Business Day following if the last day
of the period is not a Business Day.

9.6 Consent

Whenever a provision of this Agreement requires an approval or consent and such approval or consent is
not delivered within the applicable time limit, then, unless otherwise specified, the Party whose consent or
approval is required shall be conclusively deemed to have withheld its approval or consent.

9.7 No Strict Construction

The language used in this Agreement is the language chosen by the Parties to express their mutual intent,
and no rule of strict construction shall be applied against any Party, including, without limitation, the
doctrine of contra preferentum.

9.8 Entire Agreement

This Agreement and the agreements and other documents required to be delivered pursuant to this
Agreement, constitute the entire agreement between the Parties and sets out all the covenants, promises,
warranties, representations, conditions, understandings and agreements between the Parties relating to the
subject matter of this Agreement and supersede all prior agreements, understandings, negotiations and
discussions, whether oral or written. There are no covenants, promises, warranties, representations,
conditions, understandings or other agreements, oral or written, express, implied or collateral between the
Parties in connection with the subject matter of this Agreement except as specifically set forth in this
Agreement.

9.9 Expenses

Each Party shall pay their respective legal, accounting, and other professional advisory fees, costs and
expenses incurred in connection with the transactions contemplated in this Agreement, and the
preparation, execution and delivery of this Agreement and all documents and instruments executed
pursuant to this Agreement.

9.10  Announcements

Except as required by Applicable Law, all public announcements concerning the transactions provided for
in this Agreement or contemplated by this Agreement shall be jointly by the Parties approved in advance
as to form, substance and timing.

9.11  Notices

Any notice, consent or approval required or permitted to be given in connection with this Agreement shall
be in writing and shall be sufficiently given if delivered (whether in person, by courier service or other
personal method of delivery), or if transmitted by facsimile:

@ in the case of notice to the Vendor at

Doc#4830579v4
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Mendocino Clothing Company Ltd.
496 Gilbert Ave.
Toronto, Ontario M6E 4X5

Attention: Jan Kaplan
Email: jan@mendocino.ca

with a copy to:

Chaitons LLP
5000 Yonge Street, 10" Floor
Toronto, ON M2N 7E9

Attention: George Benchetrit
Email: george@chaitons.com
(b) in the case of notice to the Trustee:

KSV Kofman Inc.
150 King Street West, Suite 2308
Toronto, Ontario, M5H 1J9

Attention: Bobby Kofman/ Esther Mann
Email: bkofman@ksvadvisory.com/ emann@ksvadvisory.com

with a copy to:

Goldman Sloan Nash & Haber LLP
480 University Ave Suite 1600
Toronto, Ontario M5G 1V2

Attention: Mario Forte
Email: forte@gsnh.com
(©) in the case of a notice to the Purchaser at:

Shop Mboutique Ecomm Ltd.
496 Gilbert Ave.
Toronto, Ontario M6E 4X5

Attention: Jan Kaplan
Email: jan@mendocino.ca

with a copy to its lawyers as designated by the Purchaser and communicated in writing to
the Trustee.:

Any notice delivered or transmitted to a Party as provided above shall be deemed to have been given and
received on the day it is delivered or transmitted, provided that it is delivered or transmitted on a Business
Day prior to 5:00 p.m. local time in the place of delivery or receipt. However, if the notice is delivered or
transmitted after 5:00 p.m. local time or if such day is not a Business Day then the notice shall be deemed
to have been given and received on the next Business Day.

Doc#4830579v4
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Any Party may, from time to time, change its address by giving notice to the other Party in accordance
with the provisions of this Section.

9.12  Successors and Assigns

This Agreement shall enure to the benefit of and be binding upon the Parties and their respective
successors (including any successor by reason of amalgamation of any Party) and permitted assigns
including a receiver or trustee in bankruptcy of the Vendor. Neither Party may assign or transfer, whether
absolutely, by way of security or otherwise, all or any part of its respective rights or obligations under this
Agreement without the prior written consent of the other Party. Notwithstanding the above, the Purchaser
may at any time assign any of its rights or obligations arising under this Agreement to any Affiliate of the
Purchaser and, upon such assignment and completion of the transactions contemplated by this Agreement,
the Purchaser shall be released and discharged from all obligations hereunder but not before Closing.

9.13  Third Party Beneficiaries

Unless where provided to the contrary by the specific terms hereof, this Agreement shall not confer any
rights or remedies upon any Person other than the Parties and their respective successors and permitted
assigns.

9.14  Time of the Essence

Time shall be of the essence in respect of the obligations of the Parties arising prior to Closing under this
Agreement.

9.15 Amendment

No amendment, supplement, modification or waiver or termination of this Agreement and, unless
otherwise specified, no consent or approval by any Party, shall be binding unless executed in writing by
the Party to be bound thereby.

9.16  Further Assurances

The Parties shall, with reasonable diligence, do all such things and provide all such reasonable assurances
as may be required to consummate the transactions contemplated by this Agreement, and each Party shall
provide such further documents or instruments required by any other Party as may be reasonably
necessary or desirable to effect the purpose of this Agreement and carry out its provisions, whether before
or after the Closing Date, provided that the reasonable costs and expenses of any actions taken after the
Closing Date at the request of a Party shall be the responsibility of the requesting Party.

9.17  Severability

Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction shall, as to that
jurisdiction, be ineffective to the extent of such prohibition or unenforceability and shall be severed from
the balance of this Agreement, all without affecting the remaining provisions of this Agreement or
affecting the validity or enforceability of such provision in any other jurisdiction.

9.18 Governing Law

This Agreement shall be governed by and construed in accordance with the laws of the Province of
Ontario and the laws of Canada applicable therein and each of the Parties irrevocably attorns to the non-
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exclusive jurisdiction of the Courts of the Province of Ontario. The Parties consent to the jurisdiction and
venue of the Court for the resolution of any disputes under this Agreement.

9.19  Execution and Delivery

This Agreement may be executed in any number of counterparts, each of which shall be deemed to be an
original and all of which taken together shall be deemed to constitute one and the same instrument.
Counterparts may be executed and delivered either in original or faxed form or by electronic delivery in
portable document format (PDF) and the parties adopt any signatures received by a receiving fax machine
as original signatures of the parties.

9.20 Non-Merger
The representations, warranties and covenants of each Party contained in this Agreement (other than
Avrticle 4) will not merge on and will survive the closing of the Transaction and will continue in full force

and effect, notwithstanding the closing of the Transaction or any investigation or knowledge acquired by
or on behalf of the other Party.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS OF WHICH the Parties have executed this Agreement.

Doc#4830579v3

MENDOCINO CLOTHING COMPANY LTD,

Per: ,@44/(/
B4
Nafne: TV 1A/
Title: ﬂ

I have the authority to bind the corporation

SHOP MBOUTIQUE ECOMM LTD.
Name: TAV ’W W
Title: A€ .

[ have the authority to bind the corporation

56



Appendix “D”

57



58

GSNH®®

GOLDMAN SLOAN NASH & HABER LLP
BARRISTERS & SOLICITORS

dedicated to your success

September 14, 2020
DELIVERED BY EMAIL

KSV RESTRUCURING INC.
150 King Street West, Suite 2308
Toronto, ON M5H 1J9

Bobby Kofman
Tel: 416.932.6228

Dear Mr. Kofman:

RE: Mendocino Slothing Company Ltd. (the “Debtor”)

You have instructed us to provide an opinion on the Security Document (defined below) held by
The Toronto Dominion (“TD”) against the Debtor. Pursuant to your instructions we have reviewed
the following documents:

A. Security Agreement dated June 24, 2014 granted by the Debtor in favour of TD (“Security
Document).

Opinion

Subject to the assumption, qualifications and discussion hereinafter set out, we are of the opinion
that:

1. 'The Security Document creates a valid and enforceable security interest in favour of TD in
the Collateral of the Debtor as defined in the Security Document to which the Personal
Property Security Act (Ontario) (“PPSA”) applies.

2. The Security Document has been registered, filed or recorded in all public offices where the
registration, filing or recording thereof is required under the laws of the Province of Ontario to
perfect the security interest created by such Security Document in the applicable Collateral to
which the PPSA applies.

DISCUSSION-
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We have not been provided with, nor have we reviewed the credit facilities between TD and the
Debtor. We have not been provided with any other documentation to review which may impact
upon the relative priority of the Security Document to the security interests of other parties.

Searches

We have reviewed a certified search results or enquiry response certificates from the Ontario
Personal Property Security Registration System in respect of registrations under the PPSA that
were outstanding against the Debtor as of the file currency date of July 26, 2020. The searches
reveal the registration of TD’s financing statement against the Debtor described in Schedule “A”
hereto.

PPSA Registrations

Our PPSA search results indicate that there is the following PPSA registration in respect of the
Debtor in favour of TD:

1. A financing statement was registered by TD against Mendocino Clothing Company Ltd..
pursuant to the Personal Property Security Act (Ontario) (the “PPSA”) on August 18,2014
as registration number 20140818 1531 1862 8757, indicating a collateral classification of
Inventory, Equipment, Accounts, Other and motor vehicle with a registration period of 6
years which has been validly renewed for a further 5 years by the registration of a financing
change statement 20200619 1934 1531 0219 .

Scope of Review, Assumptions, Qualifications

Our opinion expressed herein is limited io the laws of Ontario and to the laws of Canada applicable
therein and is expressly subject to the assumptions and qualifications below. This opinion is based
solely on a review of a copy of the Security and our searches of the governmental records referred
to above. We have not reviewed any other documentation or made any other enquiries about the
matters which may affect the validity and enforceability of the Security.

Assumptions
A. Authenticity and Accuracy

We have assumed the genuineness of all signatures and the authenticity and completeness of all
documents submitted to us as copies thereof. We have also assumed the accuracy and currency
of: (i) all indices, filing and registration systems maintained at the public offices where we have
searched or inquired or have caused searches or inquiries to be conducted, as set forth herein; (ii)
all search results obtained by electronic transmission; and (iii) the results of any printed or
computer search of any office of public record.

B. Authority

We have assumed that:
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The Debtor. was duly incorporated and validly existing corporation at the time that
the Security Document was authorized, executed and delivered, and that the Debtor
has continued to be duly incorporated and validly existing since that time;

The Debtor had the requisite corporate power, capacity and authority to enter into
and perform its obligations under the Security Document at the time that the
Security Document was authorized, executed and delivered;

all necessary corporate action and proceedings had been taken by the Debtor to
authorize the execution, delivery and performance of the Security Document; and

all necessary corporate actions or proceedings were taken to authorize the execution
and delivery of the Security Document and that the Security Document has been
duly and validly executed and delivered on behalf of the party executing or
delivering such documentation, by an authorized signing officer or officers of such
party, and is enforceable in accordance with its terms.

C. Seeurity Document

We have assumed that the Security Document has not been assigned, released, discharged or
otherwise impaired, either in whole or in part, and there are no agreements that are relevant to the
matters discussed in this letter than those identified herein.

D. Existence of Debt and Security Matters

We have assumed that:

(a)

(b)
(©)

(d)

(e)

®

valuable consideration has been given to the Debtor and payment and other
obligations remain outstanding by Debtor under the agreement identified herein;

the Security Document was duly executed and delivered by the Debtor;

all of the conditions precedent contained in the Security Document, if any, were
satisfied or waived;

attachment of the security interests created by the Security Document has occurred
within the meaning of the PPSA;

The Debtor has an interest in its collateral expressed to be subject to the Security
Document; and

insofar as any obligation under the Security Document is to be performed in any
jurisdiction outside the Province of Ontario, its performance will not be illegal or
unenforceable by virtue of the laws of that other jurisdiction.

E. Factual Matters

We have assumed that no fact exists, or has existed, that would entitle the Debtor to assert or obtain
a remedy at law or in equity (such as, without limitation, rectification, rescission or release from a
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contract through frustration) affecting the validity, legality, binding effect or enforceability of the
Security Document.

F. Entire Agreement

We have assumed that there is no written or oral agreement or other facts or understanding and
there is no trade usage or course of conduct or prior dealing, that would vary the interpretation,
application or enforceability of any term or condition of the Security Document, and that except
as expressly noted herein, there have been no amendments, restatements, deletions or other
modifications to the Security Document.

G. Choice of law

We have assumed that the choice of the law of the Province of Ontario as the governing law of the
Security Document will be given effect to in any legal proceedings.

Qualifications

1. Title: We express no opinion concerning:

(a) - title to any property that is purportedly subject to any security interest created by
the Security Document and such title has been assumed to the full extent necessary
to express the opinions contained herein; and

(b) the effectiveness of the Security Documents as security, where effectiveness
depends on title or description of the property purported to be charged or assigned,
as the case may be.

2. Enforceability: All opinions that expressly or by necessity relate tc the enforceability of
the Security Document (which, as used in this section and as the context may require,
includes validity, legality and binding effect) are subject to:

(a) applicable bankruptcy, insolvency, winding up, arrangement, liquidation,
fraudulent preference and conveyance, reorganization, moratorium and realization
laws and other similar laws (including, without limitation and notwithstanding any
specific references herein, provisions of the PPSA affecting the rights and remedies
of creditors generally);

(b) equitable limitations on, and defences against, the availability of remedies and
equitable principles of application to particular proceedings at law or in equity, and
no opinion is expressed regarding the availability of any equitable remedy
(including those of specific performance and injunction), which remedies are only
available in the discretion of a court of competent jurisdiction;

(c) the power of a court to grant relief from forfeiture;
(d) applicable laws regarding limitations of action;

(e) the court’s powers to stay proceedings and execution of judgments;
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the court’s discretion to decline to hear any action or give effect to an obligation if
to do so would be contrary to public policy or if it is not the proper forum to hear
such action;

limitations that may be imposed by law or equity on the effectiveness of terms
exculpating a party from a liability or limiting the liability of a party;

limitations upon the right of a creditor to receive immediate payment of amounts
stated to be or which may become payable on demand;

limitations upon the right of a party to enforce a provision based upon a minor or
non-substantive default;

implied obligations requiring good faith, fair-dealing and reasonableness in
performance and enforcement of a contract; and

the following limitations:

(1) provisions that purport to establish evidentiary standards, such as provisiens
stating that certain calculations or certificates will be conclusive and
binding, may not be enforceable or may be limited in application;

(i1) the Courts of Justice Act (Ontario) limits interest on a judgment debt arising
under the judgment of a court of competent jurisdiction located in Ontario
to rates prescribed by regulation from time to time;

(iii)  the Currency Act (Canada) precludes a court in Canada from rendering a
judgment in any currency other than Canadian currency.

(iv)  righis of indemnity may be limited by applicable law;

(v) determinations or demands made in exercise of a discretion may be
unenforceable if made in an unreasonable or arbitrary fashion;

(vi)  provisions providing for recovery of fees and expenses may be restricted by
a court to a reasonable amount and counsel fees are subject to taxation;

(vil) no opinion is expressed as to the enforceability of any provision that
purports to provice for a higher rate of interest after default than before;

(viii) no opinion is expressed as to the enforceability of a provision of the
Security Document that provide that the provisions of another document
govern in the event of any conflict or inconsistency between the provisions
of the other document and the Security Document;

(ix)  the validity and enforceability of provisions that purport to sever from the
Security Document any provision that is prohibited or unenforceable under
applicable law without affecting the enforceability or validity of the
remainder of the agreement or instrument may be subject to the discretion
of a court of competent jurisdiction;
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no opinion is expressed as to the enforceability of any provision purporting
to exclude unwritten variations, amendments, waivers or consents;

no opinion is expressed as to the enforceability of any provision that
purports to restrict the access to, or waive the benefit of, legal or equitable
rights, remedies or defences, including any right to receive notice (including
notice of enforcement) or that purport to consent in advance to the taking of
any action or the exercise of any right, remedy or defence;

no opinion is expressed as to the enforceability of any power of attorney or
non-judicial remedies provided for in the Security Document;

no opinion is expressed as to any licences, permits or approvals that may be
required in connection with the enforcement or performance of the Security
Document, or by any person on their behalf, whether such enforcement
involves the operation of the business of the Debtor or a sale, transfer or
disposition of any of its property or assets;

no opinion is expressed as to the enforceability of any provision in the
Security Document that purports to constitute a receiver or receiver and
manager thereunder as agent of the Debtor or absolve a receiver or receiver
and manager of responsibility for its acts;

no opinion is expressed as to the enforceability of any provision in the
Security Document that purports to grant a security interest or hypothec in
federal Crown debts to which the Financial Administration Act (Canada)
applies;

no opinion is expressed as to the enforceability of any provision that
contemplates or provides for agreement at a later date;

no opinion is expressed as to the enforceability of any provision that
purports to relieve any party thereto, or its agents, from liability for its own
acts;

no opinion is expressed as to the enforceability of any provision that

. purports to bind or affect, or confer a benefit upon, persons who are not
- parties to the Security Document; and

(xix)

remedies exercisable upon default in the Security Document must be
exercised in good faith and in a commercially reasonable manner.

Searches: We have only conducted those searches described above. Except as set forth
therein, we have not conducted any land titles office or other searches with respect to
encumbrances against real or immovable property or any interests therein or any statutory
lien, court registry or other searches, except as set out above. We have only searched
against the names set out above and on Schedule “A” hereto.
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Priority: No opinion is expressed as to the rank or priority, or as to the effect of perfection
or opposability to third parties on the rank or priority, of any security interest created by
the Security Document.

Reviewable Transactions: No opinion is given as to whether any security interest given
under the Security Document constitutes a fraudulent preference or other reviewable
transaction pursuant to the provisions of the Bankruptcy and Insolvency Act (Canada) or
any applicable provincial legislation.

Security Interests and Registrations: We express no opinion:

(a)

as to the validity, enforceability, creation, attachment or perfection of a security
interest in:

(1)

(i)

(ii)

(iv)

W)
(vi)

(vii)

property consisting of a receivable, licence, approval, privilege, contractual
right, franchise, permit or lease (collectively, “Special Property”) to the
extent that the terms of the Special Property, any applicable law or the
nature of the business of the Debtor prohibit its charging, assignment or
hypothecation or require, as a condition of its charging, assignability or
hypothecation, a consent, approval or other authorization or registration that
has not been made or given;

any collateral to the extent that security agreements, hypothecs or
assignments with respect to such collateral are governed by the laws of the
Parliament of Canada, including, without limitation, any vessel registered
under the Carnada Shipping Act, any rolling stock and any trademark, trade
name, copyright, patent, industrial design or other intellectual property
right;

permits, quotas, licences, privileges, governmental authorizations or other
property that are not personal property and that are held by or issued to or
in favour of the Debtor;

any interest in a right to damages in tort or at law;
any interest in deposits / deposit accounts;

property for which, pursuant to applicable conflicts rules (including,
without limitation, the conflicts rules of the PPSA and the Securities
Transfer Act (Ontario)), the validity, perfection and the effect of perfection
or non-perfection or enforcement are governed by the laws of a jurisdiction
other than such Provinces;

property that is now or hereafter becomes a fixture, crop, timber, minerals,
petroleum, natural gas or other deposits located therein or thereon, or any
right of payment that arises in connection with an interest in land;

(viii) property or rights of a nature listed in section 4(1) of the PPSA; or
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(ix)  property that is Consumer Goods. or a Security (as each is defined in the
PPSA);

(b) as to any registrations or filings by way of fixtures notice, floating charge on land
or otherwise in any land title office in the Province of Ontario; and

(c) regarding the creation, validity, enforceability, attachment or perfection of any
mortgage, charge, hypothec, security interest or other interest expressed to be
created by or under the Security Document with respect to any property of the
Debtor or any proceeds of such property that are not identifiable or traceable.

7. Specific Collateral: Any security interests created by the Security Document in any
equipment that is a Motor Vehicle (as defined in the PPSA) situate in the Province of
Ontario have not been perfected or rendered opposable to third parties by registration
against serial numbers or Vehicle Identification Numbers, as the case may be, as required
thereunder. The Security Document has been registered so as to protect and preserve any
security interest, mortgage or charge thereof against nor have we searched for any
encumbrances created by the Debtor on any ship, or as against any coal, mineral, placer,
mining or petroleum and natural gas lease, license or claim, owned or which may be
acquired by the Debtor. Accordingly, any hypothecs, security interests and mortgages on
such property will be subject to the rights of third parties who at any time acquire and
perfect or render opposable to third parties an interest in those assets.

Maintaining Perfection: We express no opinion with respect to maintaining perfection of any
security interest created by the Security Document. We trust the above is satisfactory for your
purposes. Should you have any questions, please contact the undersigned.

This opinion is provided solely for the use of the addressee hereof and may not be relied on by any
other person without the prior written consent of Goldman Sloan Nash & Haber LLP.

Yours truly,
GOLDMAN SLOAN NASH & HABER LLP
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GOLDMAN SLOAN NASH & HHABER LLP
BARRISTERS & SOLICITORS

dedicated to your success

September 14, 2020
DELIVERED BY EMAIL

KSV RESTRUCTURING INC.
150 King Street West, Suite 2308
Toronto, ON M5H 1J9

Bobby Kofman
Tel: 416.932.6228

Dear Mr. Kofman:

RE: Mendocino Clothing Company Ltd. (the “Debtor”)

You have instructed us to provide an opinion on the Security Document (defined below) held by
CF/Realty Holdings Inc. (“CF”) against the Debtor. Pursuant to your instructions we have
reviewed the following documents:

A. Loan Agreement dated January 22, 2009 granted by the Debtor in favour of CF (“Security
Document”).

Opinion

Subject to the assumptions, qualifications and discussion hereinafter set out, we are of the opinion
that:

1. "The Security Document creates a valid and enforceable security interest in favour of CF in the
Collateral of the Debtor as defined in the Security Document to which the Personal Property
Security Act (Ontario) (“PPSA”) applies.

2. The Security Document has been registered, filed or recorded in all public offices where the
registration, filing or recording thereof is required under the laws of the Province of Ontario to
perfect the security interest created by such Security Document in the applicable Collateral to
which the PPSA applies.

DISCUSSION- Limitation of Scope and Priority of Security
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that such limitation would likely be imposed in Ontario given the reasoning of the recently
decided Curriculum case.

Despite the possible restrictions on the quantum that CF might claim in respect of rent, we are
doubtful that such restrictions would apply to monies loaned under the Security Document.
Advances made under the Security Document do not conflict with section 136(1)(f) and
accordingly are not subject to the same reasoning in the Curriculum case. However, we have been
advised by CF (through counsel) that all amounts advanced under the lending component of the
Security Document have been repaid and so this issue does not arise in this case.

Subordination

As noted above, the Security Document contains an agreement which acknowledges that the
Security Interest is to rank second to Mendocino’s bank security. We are aware that the Debtor’s
lender is The Toronto-Dominion Bank, a Canadian chartered bank. Moreover, we note that there
are no words of limitation in the Security Document which would disentitle third parties from
relying on the agreement contained in the Security Document. However, we note that the provision
is arguably a statement of acceptable ranking at the time the Security Interest was granted rather
than strictly an agreement to subordinate to future bank lenders. We have not been provided with
an executed subordination by CF in favour of The Toronto-Dominion Bank (“TD”). In addition,
we have not confirmed that the TD was the incumbent lender at the time the Security Interest was
granted but note that TD’s current registration dates from 2014, post dating CF’s registration by
approximately 5 years.

Searches

We have reviewed a certified search results or enquiry response certificates from the Ontario
Personal Property Security Registration System in respect of registrations under the PPSA that
were outstanding against the Debtor as of the file currency date of July 26, 2020. The searches
reveal the registration of CF’s financing statement against the Debtor described in Schedule “A”
hereto.

PPSA Registrations

Our PPSA search results indicate that there is the following PPSA registration in respect of the
Debtor in favour of CF:

1. A financing statement was registered by CF against Mendocino Clothing Company Ltd.
pursuant to the Personal Property Security Act (Ontario) (the “PPSA”) on February 4, 2009
as registration number 20090204 1554 1862 9897, indicating a collateral classification of
Inventory, Equipment, Accounts, and Other with a registration period of 25 years.

Scope of Review, Assumptions, Qualifications

Our opinion expressed herein is limited to the laws of Ontario and to the laws of Canada applicable
therein and is expressly subject to the assumptions and qualifications below. This opinion is based
solely on a review of a copy of the Security and our searches of the governmental records referred
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The Security Document provides for the grant of a security interest (the “Security Interest”)
in “all of Mendocino’s present and after-acquired personal property, located at the Premises,
including without restriction, all inventory, fixtures, equipment, accounts goods, securities,
instruments, chattel paper, documents of title, intangibles and money (each as defined in the
Personal Property Security Act (Ontario)) and all replacements thereof, substitutions therefor,
increase, additions and accessions thereto and all proceeds thereof that are accounts, chattel
paper, documents of title, equipment, fixtures, goods, instruments, intangibles, inventory,
money or securities (each as defined in the Personal Property Security Act (Ontario)).”

The Security Interest is not solely securing the payment of rent, but also secures amounts owing
under a certain promissory note as well as the principal and interest owing under the Loan.
“Loan” refers the CF’s agreement under the Lease to lend Mendocino an amount equivalent to
$152,6000.00 which amounts were to be applied by the Debtor to the cost of designing,
fixturing and equipping the Premises.

“Premises” is defined as ‘certain premises containing a certified GLA of one thousand, five
hundred and twenty-six (1,526) square feet, designated as Unit No. H005, located in the
shopping centre known as Shops at Don Mills, in the City of Toronto, Province of Ontario™.

In addition, the Security Document contains the following:

“Mendocino agrees: (a) that CF/Realty’s interest in Mendocino’s assets situated on the
Premises will rank second (2"%) in priority only to Mendocino’s bank’s security interest ...”

Scope of Security

The foregoing definition describes various forms of collateral charged by the Security Interest in
relation to the Premises. Likewise, the financing statement registered in respect of the Security
Interest contains a description in the Collateral Description portion of the financing statement
referring to “General Security Agreement with respect to Unit No. HO0S in Shops at Don Mills,
Toronto Ontario”.

Accordingly, based on the foregoing we are of the view that the collateral charged by the Security
Interest is limited to those assets located at Premises.

In addition, we have considered the effect of the Ontario Court of Appeal’s decision in In Re:
Curriculum Services Canada [2020 ONCA 267]. In that case, the Court of Appeal affirmed that a
commercial landlord’s claim for unpaid rent is limited in bankruptey to the amounts provided for
in section 136(1)(f) of the Bankruptcy and Insolvency Act which provides that a Landlord is
entitled to a preferred claim in respect of three months arrears and three months accelerated rent if
the latter is provided for in the lease. In the Quebec decision of Restaurant Ocean Drive v Sam
Levy & Associés Inc., [1996] R.J.Q. 1253 (C.S.); conf. by 1997 CanLII 10235 (QC CA), the Court
concluded that possessing security does not change the limitations imposed by section 136(1)(f)
as the Federal jurisdiction in bankruptcy takes precedence over the provisions of the Civil Code in
those circumstances.

There is no common law jurisprudence extending the principle in the Ocean case to security
arrangements under the PPSA or like regimes elsewhere in Canada. However, the better view is
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to above. We have not reviewed any other documentation or made any other enquiries about the
matters which may affect the validity and enforceability of the Security.

Assumptions

A. Authenticity and Accuracy

We have assumed the genuineness of all signatures and the authenticity and completeness of all
documents submitted to us as copies thereof. We have also assumed the accuracy and currency
of: (i) all indices, filing and registration systems maintained at the public offices where we have
searched or inquired or have caused searches or inquiries to be conducted, as set forth herein; (ii)
all search results obtained by electronic transmission; and (iii) the results of any printed or
computer search of any office of public record.

B. Authority
We have assumed that;

(a) The Debtor. was duly incorporated and validly existing corporation at the time that
the Security Document was authorized, executed and delivered, and that the Debtor
has continued to be duly incorporated and validly existing since that time;

(b) The Debtor had the requisite corporate power, capacity and authority to enter into
and perform its obligations under the Security Document at the time that the
Security Document was authorized, executed and delivered;

(©) all necessary corporate action and proceedings had been taken by the Debtor to
authorize the execution, delivery and performance of the Security Document; and

(d) all necessary corporate actions or proceedings were taken to authorize the execution
and delivery of the Security Document and that the Security Document has been
duly and validly executed and delivered on behalf of the party executing or
delivering such documentation, by an authorized signing officer or officers of such
party, and is enforceable in accordance with its terms.

C. Security Document

We have assumed that the Security Document has not been assigned, released, discharged or
otherwise impaired, either in whole or in part, and there are no agreements that are relevant to the
matters discussed in this letter than those identified herein.

D. Existence of Debt and Security Matters
We have assumed that:

(a) valuable consideration has been given to the Debtor and payment and other
obligations remain outstanding by Debtor under the agreement identified herein;

(b) the Security Document was duly executed and delivered by the Debtor;
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() all of the conditions precedent contained in the Security Document, if any, were
satisfied or waived;

(d) attachment of the security interests created by the Security Document has occurred
within the meaning of the PPSA;

(e) The Debtor has an interest in its collateral expressed to be subject to the Security
Document; and

) insofar as any obligation under the Security Document is to be performed in any
jurisdiction outside the Province of Ontario, its performance will not be illegal or
unenforceable by virtue of the laws of that other jurisdiction.

E. Factual Matters

We have assumed that no fact exists, or has existed, that would entitle the Debtor to assert or obtain
aremedy at law or in equity (such as, without limitation, rectification, rescission or release from a
contract through frustration) affecting the validity, legality, binding effect or enforceability of the
Security Document.

F. Entire Agreement

We have assumed that there is no written or oral agreement or other facts or understanding and
there is no trade usage or course of conduct or prior dealing, that would vary the interpretation,
application or enforceability of any term or condition of the Security Document, and that except
as expressly noted herein, there have been no amendments, restatements, deletions or other
modifications to the Security Document.

G. Choice of law

We have assumed that the choice of the law of the Province of Ontario as the governing law of the
Security Document will be given effect to in any legal proceedings.

Qualifications

1. Title: We express no opinion concerning:

(a) title to any property that is purportedly subject to any security interest created by
the Security Document and such title has been assumed to the full extent necessary
to express the opinions contained herein; and

(b) the effectiveness of the Security Documents as security, where effectiveness
depends on title or description of the property purported to be charged or assigned,
as the case may be.

2. Enforceability: All opinions that expressly or by necessity relate to the enforceability of
the Security Document (which, as used in this section and as the context may require,
includes validity, legality and binding effect) are subject to:
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applicable bankruptcy, insolvency, winding up, arrangement, liquidation,
fraudulent preference and conveyance, reorganization, moratorium and realization
laws and other similar laws (including, without limitation and notwithstanding any
specific references herein, provisions of the PPSA affecting the rights and remedies
of creditors generally);

equitable limitations on, and defences against, the availability of remedies and
equitable principles of application to particular proceedings at law or in equity, and
no opinion is expressed regarding the availability of any equitable remedy
(including those of specific performance and injunction), which remedies are only
available in the discretion of a court of competent jurisdiction;

the power of a court to grant relief from forfeiture;

applicable laws regarding limitations of action;

the court’s powers to stay proceedings and execution of judgments;

the court’s discretion to decline to hear any action or give effect to an obligation if
to do so would be contrary to public policy or if it is not the proper forum to hear

such action;

limitations that may be imposed by law or equity on the effectiveness of terms
exculpating a party from a liability or limiting the liability of a party;

limitations upon the right of a creditor to receive immediate payment of amounts
stated to be or which may become payable on demand;

limitations upon the right of a party to enforce a provision based upon a minor or
non-substantive default;

implied obligations requiring good faith, fair-dealing and reasonableness in
performance and enforcement of a contract; and

the following limitations:

(1) provisions that purport to establish evidentiary standards, such as provisions
stating that certain calculations or certificates will be conclusive and
binding, may not be enforceable or may be limited in application;

(ii) the Courts of Justice Act (Ontario) limits interest on a judgment debt arising
under the judgment of a court of competent jurisdiction located in Ontario
to rates prescribed by regulation from time to time;

(i)  the Currency Act (Canada) precludes a court in Canada from rendering a
Judgment in any currency other than Canadian currency.

(iv)  rights of indemnity may be limited by applicable law;
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(vii)

(viii)
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(xiv)

(xv)
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determinations or demands made in exercise of a discretion may be
unenforceable if made in an unreasonable or arbitrary fashion;

provisions providing for recovery of fees and expenses may be restricted by
a court to a reasonable amount and counsel fees are subject to taxation;

no opinion is expressed as to the enforceability of any provision that
purports to provide for a higher rate of interest after default than before;

no opinion is expressed as to the enforceability of a provision of the
Security Document that provide that the provisions of another document
govern in the event of any conflict or inconsistency between the provisions
of the other document and the Security Document;

the validity and enforceability of provisions that purport to sever from the
Security Document any provision that is prohibited or unenforceable under
applicable law without affecting the enforceability or validity of the
remainder of the agreement or instrument may be subject to the discretion
of a court of competent jurisdiction;

no opinion is expressed as to the enforceability of any provision purporting
to exclude unwritten variations, amendments, waivers or consents;

no opinion is expressed as to the enforceability of any provision that
purports to restrict the access to, or waive the benefit of, legal or equitable
rights, remedies or defences, including any right to receive notice (including
notice of enforcement) or that purport to consent in advance to the taking of
any action or the exercise of any right, remedy or defence;

no opinion is expressed as to the enforceability of any power of attorney or
non-judicial remedies provided for in the Security Document;

no opinion is expressed as to any licences, permits or approvals that may be
required in connection with the enforcement or performance of the Security
Document, or by any person on their behalf, whether such enforcement
involves the operation of the business of the Debtor or a sale, transfer or
disposition of any of its property or assets;

no opinion is expressed as to the enforceability of any provision in the
Security Document that purports to constitute a receiver or receiver and
manager thereunder as agent of the Debtor or absolve a receiver or receiver
and manager of responsibility for its acts;

no opinion is expressed as to the enforceability of any provision in the
Security Document that purports to grant a security interest or hypothec in
federal Crown debts to which the Financial Administration Act (Canada)
applies;

no opinion is expressed as to the enforceability of any provision that
contemplates or provides for agreement at a later date;
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(xvil) no opinion is expressed as to the enforceability of any provision that
purports to relieve any party thereto, or its agents, from liability for its own
acts;

(xviil) no opinion is expressed as to the enforceability of any provision that
purports to bind or affect, or confer a benefit upon, persons who are not
parties to the Security Document; and

(xix) remedies exercisable upon default in the Security Document must be
exercised in good faith and in a commercially reasonable manner.

Searches: We have only conducted those searches described above. Except as set forth
therein, we have not conducted any land titles office or other searches with respect to
encumbrances against real or immovable property or any interests therein or any statutory
lien, court registry or other searches, except as set out above. We have only searched
against the names set out above and on Schedule “A” hereto.

Priority: Except as limited by the Discussion, no opinion is expressed as to the rank or
priority, or as to the effect of perfection or opposability to third parties on the rank or
priority, of any security interest created by the Security Document.

Reviewable Transactions: No opinion is given as to whether any security interest given
under the Security Document constitutes a fraudulent preference or other reviewable
transaction pursuant to the provisions of the Bankruptcy and Insolvency Act (Canada) or
any applicable provincial legislation.

Security Interests and Registrations: We express no opinion:

(a) as to the validity, enforceability, creation, attachment or perfection of a security
interest in:

i) property consisting of a receivable, licence, approval, privilege, contractual
right, franchise, permit or lease (collectively, “Special Property”) to the
extent that the terms of the Special Property, any applicable law or the
nature of the business of the Debtor prohibit its charging, assignment or
hypothecation or require, as a condition of its charging, assignability or
hypothecation, a consent, approval or other authorization or registration that
has not been made or given;

(i1) any collateral to the extent that security agreements, hypothecs or
assignments with respect to such collateral are governed by the laws of the
Parliament of Canada, including, without limitation, any vessel registered
under the Canada Shipping Act, any rolling stock and any trademark, trade
name, copyright, patent, industrial design or other intellectual property
right;

(iii)  permits, quotas, licences, privileges, governmental authorizations or other
property that are not personal property and that are held by or issued to or
in favour of the Debtor;
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(iv)  any interest in a right to damages in tort or at law;
v) any interest in deposits / deposit accounts;

(vi)  property for which, pursuant to applicable conflicts rules (including,
without limitation, the conflicts rules of the PPSA and the Securities
Transfer Act (Ontario)), the validity, perfection and the effect of perfection
or non-perfection or enforcement are governed by the laws of a jurisdiction
other than such Provinces;

(vil)  property that is now or hereafter becomes a fixture, crop, timber, minerals,
petroleum, natural gas or other deposits located therein or thereon, or any
right of payment that arises in connection with an interest in land,

(viil) property or rights of a nature listed in section 4(1) of the PPSA; or

(ix)  property that is Consumer Goods or a Security (as each is defined in the
PPSA);

(b) as to any registrations or filings by way of fixtures notice, floating charge on land
or otherwise in any land title office in the Province of Ontario; and

() regarding the creation, validity, enforceability, attachment or perfection of any
mortgage, charge, hypothec, security interest or other interest expressed to be
created by or under the Security Document with respect to any property of the
Debtor or any proceeds of such property that are not identifiable or traceable.

7. Specific Collateral: Any security interests created by the Security Document in any
equipment that is a Motor Vehicle (as defined in the PPSA) situate in the Province of
Ontario have not been perfected or rendered opposable to third parties by registration
against serial numbers or Vehicle Identification Numbers, as the case may be, as required
thereunder. The Security Document has been registered so as to protect and preserve any
security interest, mortgage or charge thereof against nor have we searched for any
encumbrances created by the Debtor on any ship, or as against any coal, mineral, placer,
mining or petroleum and natural gas lease, license or claim, owned or which may be
acquired by the Debtor. Accordingly, any hypothecs, security interests and mortgages on
such property will be subject to the rights of third parties who at any time acquire and
perfect or render opposable to third parties an interest in those assets.

Maintaining Perfection: We express no opinion with respect to maintaining perfection of any
security interest created by the Security Document. We trust the above is satisfactory for your
purposes. Should you have any questions, please contact the undersigned.

This opinion is provided solely for the use of the addressee hereof and may not be relied on by any
other person without the prior written consent of Goldman Sloan Nash & Haber LLP.
Yours truly,

GOLDMAN SLOAN NASH & HABER LLP

Goth S Nesl %}.i e f
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GOLDMAN SLOAN NASH & HABER LLP
BARRISTERS & SOLICITORS

dedicated to your success

September 14, 2020
DELIVERED BY EMAIL

KSV RESTRUCTURING INC.
150 King Street West, Suite 2308
Toronto, ON M5H 1J9

Bobby Kofman
Tel: 416.932.6228

Dear Mr. Kofman:

RE: Mendocino Clothing Company Ltd. (the “Debtor”)

You have instructed us to provide an opinion on the Security Document (defined below) held by
First Place Tower Brookfield Properties Inc. (""BF"") against the Debtor. Pursuant to your
instructions we have reviewed the following documents:

A. Security Agreement dated January 19, 2011 granted by the Debtor in favour of BF
(“Security Document”).

Opinion

Subject to the assumptions, qualifications and discussion hereinafter set out, we are of the opinion
that:

1. "The Security Document creates a valid and enforceable security interest in favour of BF in the
Collateral of the Debtor as defined in the Security Document to which the Personal Property
Security Act (Ontario) (“PPSA”) applies.

2. The Security Document has been registered, filed or recorded in all public offices where the
registration, filing or recording thereof is required under the laws of the Province of Ontario to
perfect the security interest created by such Security Document in the applicable Collateral to
which the PPSA applies. :

DISCUSSION- Limitation of Scope and Priority of Security
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The Security Document recites that “[t]o induce the Landlord to enter into the Lease with
Tenant, Tenant agreed to enter into this Security Agreement and to give to Landlord the
security Interest set herein.”

“Security Interest” is defined as:

“ [a] security interest in the Lease and all of its personal property of any kind including, without
limiting the generality ofthe foregoing, all goods, chattels, trade fixtures, furniture, equipment,
inventory, stock-in-trade, chattel paper, instruments, documents of title, supplies, securities,
the business and undertaking on the Premises, accounts receivable, book debts, sublease rents
and all license fees, intangibles and all proceeds derived from dealing with any of the
foregoing( here collectively called “Collateral”) are or may be at any time hereafter on the
Premises or elsewhere, to secure the payment of all Rent and the fulfillment of the other
obligation of Tenant under the lease or any extension of the Term or any other new lease or
agreement to lease made between the Landlord and the tenant with respect to the Premises or
any part thereof and/or other premises at the said project or any loan agreement between
Landlord and Tenant.” [emphasis added]

In addition, the Security Document contains the following agreement to subordinate:

“Notwithstanding the foregoing, so long as the Tenant is Mendocino Clothing Company Ltd.,
and no Event of Default (as defined in the Lease) has occurred and is subsisting, should the
Tenant obtain a bona fide financing for the operation of its business in the Premises from a a
Canadian chartered bank or other reputable financial lending institution acceptable to the
Landlord, acting reasonably, (the “Tenant’s Lender”) the Landlord shall execute, at the cost of
the Tenant, a subordination agreement in favour of such Tenant’s Lender in respect of the
Security Agreement in a form and content satisfactory to the Landlord, provided that no
security granted or to be granted to the Tenant’s Lender shall (a) affect tor in any manner
whatsoever charge property which is ort may become the Landlord’s property pursuant to the
terms of the Lease or (b) apply to the Lease or to the Tenant’s interest in the Lease or to the
leasehold improvements.”

Scope of Security

The foregoing definition describes various forms of collateral charged by the Security Interest in
relation to the Premises. In our view, the reference to Collateral located elsewhere is also derivative
of the primary definition, meaning Collateral that was once on the Premises which is now located
elsewhere. Accordingly, the better view is that Collateral refers to property located on or in relation
to the Premises or the business conducted from the Premises.

In addition, we have considered the effect of the Ontario Court of Appeal’s decision in In Re:
Curriculum Services Canada [2020 ONCA 267]. In that case, the Court of Appeal affirmed that a
commercial landlord’s claim for unpaid rent is limited in bankruptcy to the amounts provided for
in section 136(1)(f) of the Bankruptcy and Insolvency Act which provides that a Landlord is
entitled to a preferred claim in respect of three months arrears and three months accelerated rent if
the latter is provided for in the lease. In the Quebec decision of Restaurant Ocean Drive v Sam
Levy & Associés Inc., [1996] R.J.Q. 1253 (C.S.); conf. by 1997 CanLII 10235 (QC CA), the Court
concluded that possessing security does not change the limitations imposed by section 136(1)(f)
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as the Federal jurisdiction in bankruptcy takes precedence over the provisions of the Civil Code in
those circumstances.

There is no common law jurisprudence extending the principle in the Ocean case to security
arrangements under the PPSA or like regimes elsewhere in Canada. However, the better view is
that such limitation would likely be imposed in Ontario given the reasoning of the recently decided
Curriculum case.

Subordination

As noted above, the Security Document contains an agreement to subordinate to the Tenant’s
Lender, defined to include a Canadian “chartered bank”. We are aware that the Debtor’s lender is
The Toronto-Dominion Bank, a Canadian chartered bank. Moreover, we note that there are no
words of limitation in the Security Document which would disentitle third parties from requiring
that a subordination be executed in favour of such qualifying lender. However, we have not been
provided with an executed subordination by BF in favour of The Toronto-Dominion Bank. By its
terms, such subordination is available in circumstances where there is no existing Event of Default
as defined in the Lease. In this case, an Event of Default does exist and is continuing thereby
calling into question whether the Tenant’s Lender can compel the execution of a subordination
agreement as contemplated in the Security Document at this time if one has not already been
delivered by BF.

Searches

We have reviewed a certified search results or enquiry response certificates from the Ontario
Personal Property Security Registration System in respect of registrations under the PPSA that
were outstanding against the Debtor as of the file currency date of July 26, 2020. The searches
reveal the registration of BF’s financing statement against the Debtor described in Schedule “A”
hereto.

PPSA Registrations

Our PPSA search results indicate that there is the following PPSA registration in respect of the
Debtor in favour of BF:

1. A financing statement was registered by BF against Mendocino Clothing Company Ltd.
pursuant to the Personal Property Security Act (Ontario) (the “PPSA”) on March 14, 2011
as registration number 20110314 1527 1862 4599, indicating a collateral classification of
Inventory, Equipment, Accounts, and Other with a registration period of 11 years.

Scope of Review, Assumptions, Qualifications

Our opinion expressed herein is limited to the laws of Ontario and to the laws of Canada applicable
therein and is expressly subject to the assumptions and qualifications below. This opinion is based
solely on a review of a copy of the Security and our searches of the governmental records referred
to above. We have not reviewed any other documentation or made any other enquiries about the
matters which may affect the validity and enforceability of the Security.
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Assumptions
A. Authenticity and Accuracy

We have assumed the genuineness of all signatures and the authenticity and completeness of all
documents submitted to us as copies thereof. We have also assumed the accuracy and currency
of: (i) all indices, filing and registration systems maintained at the public offices where we have
searched or inquired or have caused searches or inquiries to be conducted, as set forth herein; (ii)
all search results obtained by electronic transmission; and (iii) the results of any printed or
computer search of any office of public record.

B. Authority
We have assumed that:

(a) The Debtor. was duly incorporated and validly existing corporation at the time that
the Security Document was authorized, executed and delivered, and that the Debtor
has continued to be duly incorporated and validly existing since that time;

(b) The Debtor had the requisite corporate power, capacity and authority to enter into
and perform its obligations under the Security Document at the time that the
Security Document was authorized, executed and delivered;

(c) all necessary corporate action and proceedings had been taken by the Debtor to
authorize the execution, delivery and performance of the Security Document; and

(@ all necessary corporate actions or proceedings were taken to authorize the execution
and delivery of the Security Document and that the Security Document has been
duly and validly executed and delivered on behalf of the party executing or
delivering such documentation, by an authorized signing officer or officers of such
party, and is enforceable in accordance with its terms.

C. Security Document

We have assumed that the Security Document has not been assigned, released, discharged or
otherwise impaired, either in whole or in part, and there are no agreements that are relevant to the
matters discussed in this letter than those identified herein.

D. Existence of Debt and Security Matters
We have assumed that:

(a) valuable consideration has been given to the Debtor and payment and other
obligations remain outstanding by Debtor under the agreement identified herein;

(b) the Security Document was duly executed and delivered by the Debtor;

(c) all of the conditions precedent contained in the Security Document, if any, were
satisfied or waived;
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(d) attachment of the security interests created by the Security Document has occurred
within the meaning of the PPSA;

(e) The Debtor has an interest in its collateral expressed to be subject to the Security
Document; and

® insofar as any obligation under the Security Document is to be performed in any
jurisdiction outside the Province of Ontario, its performance will not be illegal or
unenforceable by virtue of the laws of that other jurisdiction.

E. Factual Matters

We have assumed that no fact exists, or has existed, that would entitle the Debtor to assert or obtain
aremedy at law or in equity (such as, without limitation, rectification, rescission or release from a
contract through frustration) affecting the validity, legality, binding effect or enforceability of the
Security Document.

F. Entire Agreement

We have assumed that there is no written or oral agreement or other facts or understanding and
there is no trade usage or course of conduct or prior dealing, that would vary the interpretation,
application or enforceability of any term or condition of the Security Document, and that except
as expressly noted herein, there have been no amendments, restatements, deletions or other
modifications to the Security Document.

G. Choice of law

We have assumed that the choice of the law of the Province of Ontario as the governing law of the
Security Document will be given effect to in any legal proceedings.

Qualifications

1. Title: We express no opinion concerning:

(a) title to any property that is purportedly subject to any security interest created by
the Security Document and such title has been assumed to the full extent necessary
to express the opinions contained herein; and

(b) the effectiveness of the Security Documents as security, where effectiveness
depends on title or description of the property purported to be charged or assigned,
as the case may be.

2. Enforceability: All opinions that expressly or by necessity relate to the enforceability of
the Security Document (which, as used in this section and as the context may require,
includes validity, legality and binding effect) are subject to:

(a) applicable bankruptcy, insolvency, winding up, arrangement, liquidation,
fraudulent preference and conveyance, reorganization, moratorium and realization
laws and other similar laws (including, without limitation and notwithstanding any
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(b)

(©)
(d)
(e)
®

(2)

(h)

)

(k)

-6-

specific references herein, provisions of the PPSA affecting the rights and remedies
of creditors generally);

equitable limitations on, and defences against, the availability of remedies and
equitable principles of application to particular proceedings at law or in equity, and
no opinion is expressed regarding the availability of any equitable remedy
(including those of specific performance and injunction), which remedies are only
available in the discretion of a court of competent jurisdiction;

the power of a court to grant relief from forfeiture;
applicable laws regarding limitations of action;
the court’s powers to stay proceedings and execution of judgments;

the court’s discretion to decline to hear any action or give effect to an obligation if
to do so would be contrary to public policy or if it is not the proper forum to hear
such action;

limitations that may be imposed by law or equity on the effectiveness of terms
exculpating a party from a liability or limiting the liability of a party;

limitations upon the right of a creditor to receive immediate payment of amounts
stated to be or which may become payable on demand;

limitations upon the right of a party to enforce a provision based upon a minor or
non-substantive default;

implied obligations requiring good faith, fair-dealing and reasonableness in
performance and enforcement of a contract; and

the following limitations:

(1) provisions that purport to establish evidentiary standards, such as provisions
stating that certain calculations or certificates will be conclusive and
binding, may not be enforceable or may be limited in application;

(i) the Courts of Justice Act (Ontario) limits interest on a judgment debt arising
under the judgment of a court of competent jurisdiction located in Ontario
to rates prescribed by regulation from time to time;

(ii1)  the Currency Act (Canada) precludes a court in Canada from rendering a
judgment in any currency other than Canadian currency.

(iv)  rights of indemnity may be limited by applicable law;

(v) determinations or demands made in exercise of a discretion may be
unenforceable if made in an unreasonable or arbitrary fashion;

84



(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

-7-

provisions providing for recovery of fees and expenses may be restricted by
a court to a reasonable amount and counsel fees are subject to taxation;

no opinion is expressed as to the enforceability of any provision that
purports to provide for a higher rate of interest after default than before;

no opinion is expressed as to the enforceability of a provision of the
Security Document that provide that the provisions of another document
govern in the event of any conflict or inconsistency between the provisions
of the other document and the Security Document;

the validity and enforceability of provisions that purport to sever from the
Security Document any provision that is prohibited or unenforceable under
applicable law without affecting the enforceability or validity of the
remainder of the agreement or instrument may be subject to the discretion
of a court of competent jurisdiction;

no opinion is expressed as to the enforceability of any provision purporting
to exclude unwritten variations, amendments, waivers or consents;

no opinion is expressed as to the enforceability of any provision that
purports to restrict the access to, or waive the benefit of, legal or equitable
rights, remedies or defences, including any right to receive notice (including
notice of enforcement) or that purport to consent in advance to the taking of
any action or the exercise of any right, remedy or defence;

no opinion is expressed as to the enforceability of any power of attorney or
non-judicial remedies provided for in the Security Document;

no opinion is expressed as to any licences, permits or approvals that may be
required in connection with the enforcement or performance of the Security
Document, or by any person on their behalf, whether such enforcement
involves the operation of the business of the Debtor or a sale, transfer or
disposition of any of its property or assets;

no opinion is expressed as to the enforceability of any provision in the
Security Document that purports to constitute a receiver or receiver and
manager thereunder as agent of the Debtor or absolve a receiver or receiver
and manager of responsibility for its acts;

no opinion is expressed as to the enforceability of any provision in the
Security Document that purports to grant a security interest or hypothec in
federal Crown debts to which the Financial Administration Act (Canada)
applies;

no opinion is expressed as to the enforceability of any provision that
contemplates or provides for agreement at a later date;
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(xvii) no opinion is expressed as to the enforceability of any provision that
purports to relieve any party thereto, or its agents, from liability for its own
acts;

(xviii) no opinion is expressed as to the enforceability of any provision that
purports to bind or affect, or confer a benefit upon, persons who are not
parties to the Security Document; and

(xix) remedies exercisable upon default in the Security Document must be
exercised in good faith and in a commercially reasonable manner.

Searches: We have only conducted those searches described above. Except as set forth
therein, we have not conducted any land titles office or other searches with respect to
encumbrances against real or immovable property or any interests therein or any statutory
lien, court registry or other searches, except as set out above. We have only searched
against the names set out above and on Schedule “A” hereto.

Priority: Except as limited by the Discussion, no opinion is expressed as to the rank or
priority, or as to the effect of perfection or opposability to third parties on the rank or
priority, of any security interest created by the Security Document.

Reviewable Transactions: No opinion is given as to whether any security interest given
under the Security Document constitutes a fraudulent preference or other reviewable
transaction pursuant to the provisions of the Bankruptcy and Insolvency Act (Canada) or
any applicable provincial legislation.

Security Interests and Registrations: We express no opinion:

(a) as to the validity, enforceability, creation, attachment or perfection of a security
interest in:

(1) property consisting of a receivable, licence, approval, privilege, contractual
right, franchise, permit or lease (collectively, “Special Property”) to the
extent that the terms of the Special Property, any applicable law or the
nature of the business of the Debtor prohibit its charging, assignment or
hypothecation or require, as a condition of its charging, assignability or
hypothecation, a consent, approval or other authorization or registration that
has not been made or given;

(i)  any collateral to the extent that security agreements, hypothecs or
assignments with respect to such collateral are governed by the laws of the
Parliament of Canada, including, without limitation, any vessel registered
under the Canada Shipping Act, any rolling stock and any trademark, trade
name, copyright, patent, industrial design or other intellectual property
right;

(iii)  permits, quotas, licences, privileges, governmental authorizations or other
property that are not personal property and that are held by or issued to or
in favour of the Debtor;
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(iv)  any interest in a right to damages in tort or at law;
(v) any interest in deposits / deposit accounts;

(vi)  property for which, pursuant to applicable conflicts rules (including,
without limitation, the conflicts rules of the PPSA and the Securities
Transfer Act (Ontario)), the validity, perfection and the effect of perfection
or non-perfection or enforcement are governed by the laws of a jurisdiction
other than such Provinces;

(vii)  property that is now or hereafter becomes a fixture, crop, timber, minerals,
petroleum, natural gas or other deposits located therein or thereon, or any
right of payment that arises in connection with an interest in land,;

(viii) property or rights of a nature listed in section 4(1) of the PPSA; or

(ix)  property that is Consumer Goods or a Security (as each is defined in the
PPSA);

(b) as to any registrations or filings by way of fixtures notice, floating charge on land
or otherwise in any land title office in the Province of Ontario; and

(c) regarding the creation, validity, enforceability, attachment or perfection of any
mortgage, charge, hypothec, security interest or other interest expressed to be
created by or under the Security Document with respect to any property of the
Debtor or any proceeds of such property that are not identifiable or traceable.

Specific Collateral: Any security interests created by the Security Document in any
equipment that is a Motor Vehicle (as defined in the PPSA) situate in the Province of
Ontario have not been perfected or rendered opposable to third parties by registration
against serial numbers or Vehicle Identification Numbers, as the case may be, as required
thereunder. The Security Document has been registered so as to protect and preserve any
security interest, mortgage or charge thereof against nor have we searched for any
encumbrances created by the Debtor on any ship, or as against any coal, mineral, placer,
mining or petroleum and natural gas lease, license or claim, owned or which may be
acquired by the Debtor. Accordingly, any hypothecs, security interests and mortgages on
such property will be subject to the rights of third parties who at any time acquire and
perfect or render opposable to third parties an interest in those assets.

Maintaining Perfection: We express no opinion with respect to maintaining perfection of any
security interest created by the Security Document. We trust the above is satisfactory for your
purposes. Should you have any questions, please contact the undersigned.

This opinion is provided solely for the use of the addressee hereof and may not be relied on by any
other person without the prior written consent of Goldman Sloan Nash & Haber LLP.

Yours truly,

GOLDMAN SLOAN NASH & HABER LLP

L i
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Appendix “G”
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Trustee’s Report on Cash-flow Statement
(Paragraphs 50(6)(b) and 50.4(2)(b) of the Act)

The attached statement of projected cash-flow of Mendocino Clothing Company Ltd. (the “Company”), as
of the 16" day of September, 2020, consisting of a weekly cash flow statement for the period September
13, 2020 to October 28, 2020, has been prepared by the management of the insolvent person for the
purpose described in Note 1, using the probable and hypothetical assumptions set out in Notes 2-10.

Our review consisted of inquiries, analytical procedures and discussion related to information supplied to
us by the management and employees of the insolvent person. Since hypothetical assumptions need not
be supported, our procedures with respect to them were limited to evaluating whether they were consistent
with the purpose of the projection. We have also reviewed the support provided by management for the
probable assumptions and the preparation and presentation of the projection.

Based on our review, nothing has come to our attention that causes us to believe that, in all material
respects:

(a) the hypothetical assumptions are not consistent with the purpose of the projection;

(b) as at the date of this report, the probable assumptions developed by management are not
suitably supported and consistent with the plans of the insolvent person or do not provide
a reasonable basis for the projection, given the hypothetical assumptions;or

(c) the projection does not reflect the probable and hypothetical assumptions.

Since the projection is based on assumptions regarding future events, actual results will vary from the
information presented even if the hypothetical assumptions occur, and the variations may be material.
Accordingly, we express no assurance as to whether the projection will be achieved.

The projection has been prepared solely for the purpose described in Note 1 and readers are cautioned
that it may not be appropriate for other purposes.

Dated this 16™ day of September, 2020.

KSV RESTRUCTURING INC.

INITS CAPACITY AS TRUSTEE UNDER THE NOTICE
OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD.

AND NOT IN ITS PERSONAL CAPACITY
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IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE Court File No.: 31-2658047
A PROPOSAL OF MENDOCINO CLOTHING COMPANY LTD.,
A CORPORATION INCORPORATED UNDER THE LAWS OF ONTARIO

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN BANKRUPTCY AND INSOLVENCY

SECOND REPORT OF THE COURT-APPOINTED
PROPOSAL TRUSTEE, KSV KOFMAN INC.
(Motion returnable September 25, 2020)

GOLDMAN SLOAN NASH & HABER LLP NORTON ROSE FULBRIGHT CANADA LLP
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Estate/Court File No. 31-2658047

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MADAM MONDAY, THE 10"

N N N

JUSTICE CONWAY DAY OF AUGUST, 2020

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD., ACORPORATION WITH A HEAD
OFFICE IN THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

ORDER

THIS MOTION, made by Mendocino Clothing Company Ltd. (the “Company”), for an
order, inter alia: approving a sale process in respect of the Company’s remaining inventory,
intellectual property and other assets; extending the time for the Company to file a proposal
pursuant to the Bankruptcy and Insolvency Act, R.S.C. 1985 c. B-3 (the “BIA”); approving an
Administration Charge (as defined and described below); and for certain other relief as described
in the Company’s Notice of Motion, was heard this day virtually via videoconference as a result

of the Covid-19 pandemic.

ON READING the Notice of Motion, the Affidavit of Jan Kaplan sworn on July 30, 2020
and the exhibits thereto (the “Kaplan Affidavit”) and the First Report of KSV Kofman Inc.
(“KSV?”) in its capacity as proposal trustee of the Company (in such capacity, the “Proposal

Trustee”) and the appendices thereto (the “First Report”), and on hearing the submissions of
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counsel for the Proposal Trustee, for the Company, and such other counsel in attendance on the

videoconference,

SERVICE

1. THIS COURT ORDERS that the time for service of the Company’s Notice of Motion,
Motion Record and First Report is hereby abridged and validated, and the manner of service of the
Notice of Motion, Motion Record and First Report is hereby validated, so that this motion is

properly returnable today, and hereby dispenses with further service thereof.

EXTENSION OF TIME TO FILE A PROPOSAL

2. THIS COURT ORDERS that pursuant to Section 50.4(9) of the BIA, the time for the

Company to file a proposal is hereby extended to September 28, 2020.

APPROVAL OF SALE PROCESS

3. THIS COURT ORDERS that the Sale Process including the Bidding Procedures (as
defined in the First Report) and the auction process as described in the First Report is hereby
approved. The Proposal Trustee is hereby authorized to perform its obligations under and in
accordance with the Sale Process and to take such further steps as it considers necessary or
desirable in carrying out the Sale Process, subject to prior approval of this Court being obtained

before completion of any transaction(s) under the Sale Process.

4. THIS COURT ORDERS that the execution of the Stalking Horse Agreement (as defined

in the First Report) by the Company is hereby authorized and approved (for the purposes of being



the stalking horse bid), with such minor amendments as the Company (with the consent of the

Proposal Trustee) and the Purchaser may agree to in writing.

5. THIS COURT ORDERS that the Expense Reimbursement Fee (as defined in the Stalking

Horse Agreement) be and is hereby approved.

6. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Proposal Trustee, the Company and
each of their representatives are hereby authorized and permitted to disclose and transfer to each
potential bidder (the “Bidders”) and to their representatives, if requested by such Bidders, personal
information of identifiable individuals, including, without limitation, all human resources and
payroll information in the Company’s records pertaining to the Company’s past and current
employees, but only to the extent desirable or required to negotiate or attempt to complete a sale
pursuant to the Sale Process (a “Sale”). Each Bidder or representative to whom such personal
information is disclosed shall maintain and protect the privacy of such information and limit the
use of such information to its evaluation for the purpose of effecting a Sale, and if it does not
complete a Sale, shall return all such information to the Proposal Trustee, or in the alternative
destroy all such information and provide confirmation of its destruction if requested by the

Proposal Trustee.

7. THIS COURT ORDERS that the Proposal Trustee shall incur no liability or obligation
as a result of its appointment or the carrying out of the provisions of this Order, save and except
for any gross negligence or wilful misconduct on its part. Nothing in this Order shall derogate from

the protections afforded to the Proposal Trustee under the BIA or any applicable legislation.
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CASH MANAGEMENT

8. THIS COURT ORDERS that the Company shall be entitled to continue to utilize the cash
management system currently in place as described in the Kaplan Affidavit or replace it with
another substantially similar central cash management system (the “Cash Management System”)
and that any present or future bank providing the Cash Management System shall not be under any
obligation whatsoever to inquire into the propriety, validity or legality of any transfer, payment,
collection or other action taken under the Cash Management System, or as to the use or application
by the Company of funds transferred, paid, collected or otherwise dealt with in the Cash
Management System, shall be entitled to provide the Cash Management System without any
liability in respect thereof to any Person other than the Company, pursuant to the terms of the
documentation applicable to the Cash Management System, and shall be, in its capacity as provider
of the Cash Management System, an unaffected creditor with regard to any claims or expenses it

may suffer or incur in connection with the provisions of the Cash Management System.

ADMINISTRATION CHARGE

9. THIS COURT ORDERS that the Proposal Trustee, counsel for the Proposal Trustee, and
counsel for the Company (collectively, the “Administrative Professionals”) shall be entitled to
the benefit of and are hereby granted a charge (the “Administration Charge”) on all of the
Company’s present and future assets, undertakings and property of every nature and kind
whatsoever and wherever situate, including all proceeds thereof (collectively, the “Property”),
which charge shall not exceed an aggregate amount of $250,000, as security for payment of their
respective professional fees and disbursements incurred at their standard hourly rates, both before

and after the making of this Order, in respect of this proceeding.
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10. THIS COURT ORDERS that the filing, registration or perfection of the Administration
Charge shall not be required, and that the Administration Charge shall be valid and enforceable
for all purposes, including as against any right, title or interest filed, registered, recorded or
perfected subsequent to the Administration Charge coming into existence, notwithstanding any

failure to file, register, record or perfect.

11.  THIS COURT ORDERS that the Administration Charge shall constitute a charge on the
Property and such Administration Charge shall rank in priority to all other security interests, trusts,
liens, charges and encumbrances, claims of secured creditors, statutory or otherwise (collectively,
the “Encumbrances”), in favour of any individual, firm, corporation, governmental body or
agency or any other entities (all of the foregoing, collectively being “Persons” and each being a

“Person”), except any security interests registered in favour of BMW Canada Inc.

12. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Company shall not grant any Encumbrances over any Property
that rank in priority to, or pari passu with, the Administration Charge, unless the Company also
obtains the prior written consent of each of the Administrative Professionals, or upon further Order

of this Court.

13. THIS COURT ORDERS that the Administration Charge shall not be rendered invalid or
unenforceable, and the rights and remedies of the Administrative Professionals shall not otherwise
be limited or impaired in any way, by (a) the pendency of this proceeding and the declarations of
insolvency made herein; (b) any motion(s) or application(s) for bankruptcy order(s) issued
pursuant to the BIA, or any bankruptcy order made pursuant to such motions or applications; (c)

the filing of any assignments for the general benefit of creditors made or deemed to have been
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made pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or (e) any
negative covenants, prohibitions or other similar provisions with respect to borrowings, incurring
debt or the creation of Encumbrances, contained in any existing loan document, lease, sublease,
offer to lease or other agreement (collectively, an “Agreement”) which binds the Company, and

notwithstanding any provision to the contract in any Agreement:

@ the creation of the Administration Charge shall not create or be deemed to constitute

a breach by the Company of any Agreement to which it is a party;

(b) none of the Administrative Professionals shall have any liability to any Person
whatsoever as a result of any breach of any Agreement caused by or resulting from

the creation of the Administration Charge; and

(© the payment made by the Company pursuant to this Order and the granting of the
Administration Charge, do not and will not constitute preferences, fraudulent
conveyances, transfers at undervalue, oppressive conduct, or other challengeable or

voidable transactions under any applicable law.

14.  THIS COURT ORDERS that any charge created by this Order over leases of real property

in Canada shall only be a charge in the Company’s interest in such real property leases.

LANDLORDS

15. THIS COURT ORDERS that with respect to landlords of retail locations (“Landlords”),
the Company shall pay to such Landlords of store locations that are open and operating on or after
July 14, 2020 all amounts constituting rent or payable as rent under real property leases (including,

for greater certainty, common area maintenance charges, utilities and realty taxes and any other
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amounts payable to the landlord under its lease, but for greater certainty, excluding accelerated
rent or penalties, fees or other charges and costs arising as a result of the insolvency of the Debtors
and the abandonment, if any, of furniture, fixtures, equipment and signage) or as otherwise may
be negotiated between the Company and the applicable Landlord from time to time (“Rent”) in

accordance with the terms of the applicable lease.

16.  THIS COURT ORDERS that with respect to Rent owing for the period from and after July
14, 2020 (including rent owing for notice periods for leases that are disclaimed), Landlords shall
be entitled to and are hereby granted a charge (the “Landlords’ Charge”) on the Property as
security for the payment of all amounts constituting rent or payable as rent under real property
leases (including, for greater certainty, common area maintenance charges, utilities and realty taxes
and any other amounts payable to the landlord under its lease, but for greater certainty, excluding
accelerated rent or penalties, fees or other charges and costs arising as a result of the insolvency of
the Company and the abandonment, if any, of furniture, fixtures, equipment and/or signage) or as
otherwise may be negotiated between the Company and the applicable Landlord from time to time,
for the period commencing on the Filing Date, up to and including the effective date of the

disclaimer of any such lease (“Post-Filing Rent”).

17.  THIS COURT ORDERS that the Landlords’ Charge shall form a charge on the Property
in priority to all Encumbrances, in favour of any Person, but subordinate in priority to (i) the
Administration Charge, (ii) any Encumbrance in favour of The Toronto Dominion Bank, (iii) any
Encumbrance in favour of a secured creditor who would be materially affected by this Order and
who has not been given notice of this motion, (iv) the charges as set out in sections 14.06(7),

81.4(4), and 81.6(2) of the BIA, (v) any valid claims to the Property of the Company asserted
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pursuant to section 81.1 of the BIA; and (vi) any valid priority charges which exist in relation to

provincial sales taxes and taxes pursuant to the Excise Tax Act (Canada).

18. THIS COURT ORDERS that the amount of Post Filing Rent subject to the Landlords’
Charge in favour of any particular Landlord shall be determined on a basis consistent with the
applicable lease, or as otherwise may be negotiated between the Company and the applicable
Landlord from time to time, and , the Landlords’ Charge shall be shared by affected Landlords
rateably in accordance with the amounts of their respective unpaid Post Filing Rent. In the event
of any dispute between a Landlord and the Company as to the Post Filing Rent payable to a
Landlord, this Court shall have the authority to determine such dispute on a summary basis on a

motion made by the Company or the applicable Landlord, as the case may be.

19. THIS COURT ORDERS that the Landlords’ Charge shall not be enforced without the

written consent of the Proposal Trustee, or leave of this Court.

20.  THIS COURT ORDERS that the filing, registration or perfection of the Landlords’
Charge shall not be required, and that the charge shall be valid and enforceable for all purposes,
including as against any right, title or interest filed, registered, recorded or perfected subsequent
to the charge coming into existence, notwithstanding any such failure to file, register, record or

perfect.

21.  THIS COURT ORDERS that the Landlords’ Charge shall not be rendered invalid or
unenforceable as to the rights and remedies of the Landlords entitled to the benefit of the
Landlords’ Charge and the Landlords shall not otherwise be limited or impaired in any way by: (i)
any application(s) for bankruptcy order(s) issued pursuant to the BIA as against the Company, or

any bankruptcy order made pursuant to such applications; (ii) the filing of any assignments for the
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general benefit of creditors made pursuant to the BIA by the Company; (iii) any deemed
bankruptcy of the Company; and (iv) the provisions of any federal or provincial statutes. Further,
any payments made to Landlords pursuant to the Landlords’ Charge do not and will not constitute
preferences, fraudulent conveyances, transfers at undervalue, oppressive conduct, or other

challengeable or voidable transactions pursuant to the BIA or any other applicable law.

SERVICE AND NOTICE

22.  THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/e-service-

protocol/) shall be valid and effective service. Subject to Rule 17.05 of the Rules of Civil
Procedure (the “Rules”), this Order shall constitute an order for substituted service pursuant to
Rule 16.04 of the Rules. Subject to Rule 3.01(d) of the Rules and paragraph 21 of the Protocol,
service of documents in accordance with the Protocol will be effective on transmission. This Court

further orders that a Case Website shall be established in accordance with the Protocol with the

following URL ‘<https://www.ksvadvisory.com/insolvency-cases/case/mendocino-clothing>’.

23. THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Company and the Proposal Trustee are at liberty to serve
or distribute this Order, any other materials and orders in these proceedings, any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery or facsimile transmission to the Company’s creditors or other interested parties at their

respective addresses as last shown on the records of the Company and that any such service or
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distribution by courier, personal delivery or facsimile transmission shall be deemed to be received
on the next business day following the date of forwarding thereof, or if sent by ordinary mail, on

the third business day after mailing.

GENERAL

24.  THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

25. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or the United States, to give effect
to this Order and to assist the Company, the Proposal Trustee and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are
hereby respectfully requested to make such orders and to provide such assistance to the Company
and the Proposal Trustee, as an officer of this Court, as may be necessary or desirable to give effect
to this Order, to grant representative status to the Proposal Trustee in any foreign proceeding, or
to assist the Company and the Proposal Trustee and their respective agents in carrying out the

terms of this Order.

26.  THIS COURT ORDERS that each of the Company or the Proposal Trustee shall be at
liberty and are hereby authorized and empowered to apply to any court, tribunal, regulatory or
administrative body, wherever located, for the recognition of this Order and for assistance in

carrying out the terms of this Order.

104



105

27.  THIS COURT ORDERS that any interested party (including the Company and the
Proposal Trustee) may apply to this Court to vary or amend this Order on not less than seven (7)
days’ notice to any other party or parties likely to be affected by the order sought or upon such

other notice, if any, as this Court may order.
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Estate/Court File No. 31-2658047

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

THE HONOURABLE ) FRIDAY, THE 25" DAY
)
JUSTICE HAINEY ) OF SEPTEMBER 2020

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD., ACORPORATION WITH A HEAD
OFFICE IN THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

APPROVAL AND VESTING ORDER

THIS MOTION, made by KSV Restructuring Inc. (formerly KSV Kofman Inc.), in its
capacity as proposal trustee (the “Proposal Trustee”) of Mendocino Clothing Company Ltd.
(the “Debtor™), for an order approving the sale transaction (the "Transaction™) contemplated by
an asset purchase agreement (the "Sale Agreement") between the Company and Shop
MBoutique Ecomm Ltd. (the “Purchaser”) appended to the Second Report of the Proposal
Trustee dated September 17, 2020 (the "Second Report™), and vesting in the Purchaser the
Debtor’s right, title and interest in and to the assets described in the Sale Agreement (the
“Purchased Assets) was heard this day virtually by Zoom videoconference due to the COVID-

19 crisis.

ON READING the Motion Record of the Proposal Trustee, the Second Report and on

hearing the submissions of counsel for the Proposal Trustee and the Debtor, no one else
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appearing for any other person on the service list, although served as evidenced by the Affidavit

of @ sworn September o, 2020, filed,

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved,
and the execution of the Sale Agreement by the Debtor is hereby authorized and approved, with
such minor amendments as the Debtor may deem necessary and approved by the Proposal
Trustee. The Debtor is hereby authorized and directed to take such additional steps and execute
such additional documents as may be necessary or desirable for the completion of the

Transaction and for the conveyance of the Purchased Assets to the Purchaser.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Proposal
Trustee’s certificate to the Purchaser substantially in the form attached as Schedule A hereto (the
"Proposal Trustee’s Certificate™), all of the Debtor's right, title and interest in and to the
Purchased Assets shall vest absolutely in the Purchaser, free and clear of and from any and all
security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or
deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or
other financial or monetary claims, whether or not they have attached or been perfected,
registered or filed and whether secured, unsecured or otherwise (collectively, the "Claims™)
including, without limiting the generality of the foregoing: (i) any encumbrances or charges
created by the Order of The Honourable Madam Justice Conway dated August 10, 2020; and (ii)
all charges, security interests or claims evidenced by registrations pursuant to the Personal
Property Security Act (Ontario) or any other personal property registry system (all of which are

collectively referred to as the "Encumbrances") and, for greater certainty, this Court orders that
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all of the Encumbrances affecting or relating to the Purchased Assets are hereby expunged and

discharged as against the Purchased Assets.

3. THIS COURT ORDERS that for the purposes of determining the nature and priority of
Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead
of the Purchased Assets, and that from and after the delivery of the Proposal Trustee's Certificate
all Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased
Assets with the same priority as they had with respect to the Purchased Assets immediately prior
to the sale, as if the Purchased Assets had not been sold and remained in the possession or

control of the person having that possession or control immediately prior to the sale.

4. THIS COURT ORDERS AND DIRECTS the Proposal Trustee to file with the Court a

copy of the Proposal Trustee's Certificate, forthwith after delivery thereof.

5. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Debtor is authorized and permitted to
disclose and transfer to the Purchaser all human resources and payroll information in the
Debtor's records pertaining to the Debtor's past and current employees. The Purchaser shall
maintain and protect the privacy of such information and shall be entitled to use the personal
information provided to it in a manner which is in all material respects identical to the prior use

of such information by the Debtor.

6. THIS COURT ORDERS that, notwithstanding:

@ the pendency of these proceedings;
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(b) any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any

bankruptcy order issued pursuant to any such applications; and

(© any assignment in bankruptcy made in respect of the Debtor;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on
any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or
voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent
preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable
transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or
provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant

to any applicable federal or provincial legislation.

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Proposal Trustee, the Debtor and their agents in carrying out
the terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance to the Proposal
Trustee, as an officer of this Court, and the Debtor as may be necessary or desirable to give
effect to this Order or to assist the Proposal Trustee, the Debtor and their agents in carrying out

the terms of this Order.

8. THIS COURT ORDERS that, notwithstanding Rule 59.05, this order is effective from
the date it is made, and it is enforceable without any need for entry and filing. In accordance with

Rules 77.07(6) and 1.04, no formal order need be entered and filed unless an appeal or motion

Doc#4868274v2

110



111
-5-

for leave to appeal is brought to an appellate court. Any party may nonetheless submit a formal
order for original, signing, entry and filing, as the case may be, when the Court returns to regular

operations.
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Schedule A — Form of Proposal Trustee’s Certificate

Estate/Court File No. 31-2658047

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD., A CORPORATION WITH A HEAD
OFFICE IN THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

PROPOSAL TRUSTEE’S CERTIFICATE

RECITALS

A. On July 14, 2020, Mendocino Clothing Company Ltd. (the “Debtor”) filed a notice of
intention to make a proposed under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as
amended, and KSV Kofman Inc. (how known as KSV Restructuring Inc.), was named proposal

trustee (the “Proposal Trustee”).

B. Pursuant to an Order of the Court dated September 25, 2020 (the “Order”), the Court
approved the asset purchase agreement (the "Sale Agreement™) between the Debtor and Shop
MBoutique Ecomm Ltd. (the “Purchaser”) and provided for the vesting in the Purchaser of the
Debtor’s right, title and interest in and to the Purchased Assets, which vesting is to be effective
with respect to the Purchased Assets upon the delivery by the Proposal Trustee to the Purchaser
of a certificate confirming (i) the payment by the Purchaser of the Purchase Price for the
Purchased Assets; and (ii) that the Transaction has been completed to the satisfaction of the

Proposal Trustee.
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C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Order or the Sale Agreement.

THE PROPOSAL TRUSTEE CERTIFIES the following:

1. The Purchaser has paid the Purchase Price for the Purchased Assets and the Proposal

Trustee has received the Purchase Price; and

2. The Transaction has been completed to the satisfaction of the Proposal Trustee.
3. This Certificate was delivered by the Proposal Trustee at [TIME] on September
e, 2020.

KSV RESTRUCTURING INC.
in its capacity as proposal trustee of
Mendocino Clothing Company Ltd.

Per:

Name:
Title:
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Defendant

THIS MOTION, made by fRECEIVER'S NAMEn-its-eapacity-as-the-Court-appointed-
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), for an order

approving the sale transaction (the "Transaction") contemplated by an asset purchase agreement

of—purchase—and—sale—(the "Sale Agreement") between the Reeeiver—and[NAMEOF-
PURCHASER](the"Company and Shop MBoutique Ecomm Itd. (the “Purchaser")—dated-
BATE}—=and”) appended to the Second Report of the ReeeiverProposal Trustee dated

BATE{September 17, 2020 (the "Second Report"), and vesting in the Purchaser the Debtor’s
right, title and interest in and to the assets described in the Sale Agreement (the ““’Purchased

Assets"”); was heard this day at330-University-Avenue,Toronto,—Ontarioyirtually by Zoom
i ; | he COVID- 19 crisis.

ON READING the Motion Record of the Proposal Trustee, the Second Report and on
hearing the submissions of counsel for the Reeerver INAMES—OEOTHER PARTHES-
APPEARING{Proposal Trustee and the Debtor, no one glse



appearing for any other person on the service list, although preperly—served as appears-

fromevidenced by the aAffidavit of PNAME]e sworn September e, 2020, filed*

THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved,”

and the execution of the Sale Agreement by the Reeeiver’Debtor
1. is hereby authorized and approved, with such minor amendments as the ReeeiverDebtor

may deem necessary_and approved by the Proposal Trustee. The ReeeiverDebtor is hereby

authorized and directed to take such additional steps and execute such additional documents as

may be necessary or desirable for the completion of the Transaction and for the conveyance of

the Purchased Assets to the Purchaser.

THIS COURT ORDERS AND DECLARES that upon the delivery of a ReeetverProposal
Trustee’s certificate to the Purchaser substantially in the form attached as Schedule A hereto (the

%GWMS Certlficate") all of the Debtor S rlght title and 1nterest in and to the

Purchased Assets de
2. shall vest absolutely in the Purchaser free and clear of and from any and all security

interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed
trusts (whether contractual, statutory, or otherwise), liens, executions, levies, charges, or other

financial or monetary claims, whether or not they have attached or been perfected, registered or
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filed and whether secured, unsecured or otherwise (collectively, the "Claims"®) including,
without limiting the generality of the foregoing: (i) any encumbrances or charges created by the
Order of tThe Honourable Madam Justice INAME]Conway dated FBATE}:August 10, 2020; and

(i1) all charges, security interests or claims evidenced by registrations pursuant to the Personal

Property Security Act (Ontario) or any other personal property registry system:-and—(ii)-those-

Claims—listed—on—Sechedule—C—herete (all of which are collectively referred to as the

"Encumbrances"

restrietive-covenantstisted-on-Sehedule D) and, for greater certainty, this Court orders that

all of the Encumbrances affecting or relating to the Purchased Assets are hereby expunged and

discharged as against the Purchased Assets.

4.THIS COURT ORDERS that for the purposes of determining the nature and priority of Claims,
the net proceeds’
3. from the sale of the Purchased Assets shall stand in the place and stead of the Purchased
Assets, and that from and after the delivery of the ReeeiverProposal Trustee's Certificate all

Claims and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets

with the same priority as they had with respect to the Purchased Assets immediately prior to the

o " u.[l

presssdi o a nepee sendell
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sale®, as if the Purchased Assets had not been sold and remained in the possession or control of

the person having that possession or control immediately prior to the sale.

4. 5-THIS COURT ORDERS AND DIRECTS the ReeeiverProposal Trustee to file with

the Court a copy of the ReeetverProposal Trustee's Certificate, forthwith after delivery thereof.

5. 6.THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the ReeeiverDebtor is authorized and

permitted to disclose and transfer to the Purchaser all human resources and payroll information

in the CompanyDebtor's records pertaining to the Debtor's past and current employees;-inelading-

U S ! ! Sio A S greemen . The
Purchaser shall maintain and protect the privacy of such information and shall be entitled to use
the personal information provided to it in a manner which is in all material respects identical to

the prior use of such information by the Debtor.

6. ZTHIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the
Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any

bankruptcy order issued pursuant to any such applications; and

(c) any assignment in bankruptcy made in respect of the Debtor;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on

any trustee in bankruptcy that may be appointed in respect of the Debtor and shall not be void or

voidable by creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent
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preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable
transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant

to any applicable federal or provincial legislation.

1. 9. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the ReeetverProposal Trustee, the Debtor and itstheir agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies
are hereby respectfully requested to make such orders and to provide such assistance to the
ReeeiverProposal Trustee, as an officer of this Court, and the Debtor as may be necessary or
desirable to give effect to this Order or to assist the ReeetverProposal Trustee, the Debtor and

itstheir agents in carrying out the terms of this Order.

8. Revised: January 21, 2014THI RT ORDERS that, notwithstanding Rul
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RECEIVERPROPOSAL TRUSTEE’S
CERTIFICATE

RECITALS
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B. Pursuant to an Order of the Court dated fDAFE}September 25, 2020 (the “Order™), the
Court approved the asset purchase agreement ef-purchase—and sale—made—as—of {DATE-OF-
AGREEMENT](the "Sale Agreement") between the Reeeiver—{Debtor} and INAME-OE-
PURCHASER]Shop MBoutique Ecomm [td. (the ““Purchaser”) and provided for the vesting

in the Purchaser of the Debtor’s right, title and interest in and to the Purchased Assets, which
vesting is to be effective with respect to the Purchased Assets upon the delivery by the
ReeeiverProposal Trustee to the Purchaser of a certificate confirming (i) the payment by the

Purchaser of the Purchase Price for the Purchased Assets; and (ii) that the eenditions-to-Closing-

C.

Purchaserr—and—(—the—Transaction has been completed to the satisfaction of the
ReeetverProposal Trustee.
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D. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Order or the Sale Agreement.

THE RECEF/ERPROPOSAL TRUSTEE CERTIFIES the following:

1. The Purchaser has paid the Purchase Price for the Purchased Assets and the
ReeetverProposal Trustee has received the Purchase Price-fer-the-Purchased-Assetspayable-on-

2. 3The Transaction has been completed to the satisfaction of the ReeetverProposal Trustee.

3. 4This Certificate was delivered by the ReeerverProposal Trustee at [TIME] on-
PBATE] September

e, 2020.
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Court File No.: 31-2658047

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
IN BANKRUPTCY AND INSOLVENCY

THE HONOURABLE FRIDAY THE 25"

JUSTICE HAINEY

N— N N

DAY OF SEPTEMBER, 2020

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
MENDOCINO CLOTHING COMPANY LTD.
OF THE CITY OF TORONTO, IN THE PROVINCE OF ONTARIO

ORDER

THIS MOTION, made by KSV Kofman Inc., in its capacity as proposal trustee (the
“Proposal Trustee”) of Mendocino Clothing Company Ltd. (the “Debtor”), for an order, among
other things, extending the time for the Debtor to file a proposal pursuant to the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”) and authorizing and directing the Proposal
Trustee, following completion of the Transaction (as defined in the approval and vesting order
dated as of the date hereof), to pay the net proceeds of distribution to the Toronto-Dominion
Bank (“TD Bank”), net of any reserves considered necessary by the Proposal Trustee to pay
the outstanding fees, costs and other obligations related to these proceedings, was heard this

day virtually by Zoom videoconference due to the COVID-19 crisis.

ON READING the Motion Record of the Proposal Trustee, the Second Report and on
hearing the submissions of counsel for the Proposal Trustee and the Debtor, no one else
appearing for any other person on the service list, although served as evidenced by the Affidavit

of e sworn September o, 2020, filed,

1. THIS COURT ORDERS that the time for service of the Proposal Trustee’s Motion
Record is hereby abridged and validated and the manner of service of the Notice of Motion and
Motion Record is hereby validated, so that the motion is properly returnable today, and hereby

dispenses with further service thereof.

CAN_DMS: \135381128\1
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2. THIS COURT ORDERS that pursuant to Section 50.4(9) of the BIA, the time for the
Debtor to file a proposal is hereby extended to October 28, 2020.

3. THIS COURT ORDERS that the Proposal Trustee is hereby authorized and directed,
following the completion of the Transaction (as defined in the approval and vesting order dated
as of the date hereof), to pay the net proceeds of distribution to the Toronto-Dominion Bank
(“TD Bank”) up to the amount owing to TD Bank, net of (i) any reserves considered necessary
by the Proposal Trustee to pay the outstanding fees, costs and other obligations related to these
proceedings or payable in respect of such proceeds; and (ii) amounts to be held back to fund
the bankruptcy of the Debtor including for the administration of claims under the Wage Earner
Protection Program.

4, THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Proposal Trustee, the Debtor and their agents in carrying
out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are
hereby respectfully requested to make such orders and to provide such assistance to the
Proposal Trustee, as an officer of this Court, and the Debtor as may be necessary or desirable
to give effect to this Order or to assist the Proposal Trustee, the Debtor and their agents in

carrying out the terms of this Order.

CAN_DMS: \135381128\1 -2-
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