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Court File No. \ A2k

A/ 18, -
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
PROURABLE REGIONAL ) THURSDAY, THE 2\P

SENIOR JUSTICE MORAWETZ
DAY OF APRIL, 2015

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF LABRADOR IRON MINES HOLDINGS
LIMITED, LABRADOR IRON MINES LIMITED and
SCHEFFERVILLE MINES INC. (the "Applicants")

INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the "CCAA") was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the affidavit of John Kearney sworn March 31, 2015 and the Exhibits
thereto (the “Kearney Affidavit™), and the pre-filing report of the proposed Monitor, Duff &
Phelps Canada Restructuring Inc. (“Duff & Phelps”), and on hearing the submissions of counsel
for the Applicants, and the Monitor, and on reading the consent of Duff & Phelps to act as the

Monitor,



SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the
Application Record is hereby abridged and validated so that this Application is properly

returnable today and hereby dispenses with further service thereof,
APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicants are companies to which
the CCAA applies.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicants shall have the authority to file and may,
subject to further order of this Court, file with this Court a plan of compromise or atrangement

(hereinafter referred to as the "Plan").
POSSESSION OF PROPERTY AND OPERATIONS

4, THIS COURT ORDERS that the Applicants shall remain in possession and control of
their current and future assets, undertakings and properties of every nature and kind whatsoever,
and wherever situate including all proceeds thereof (the "Property"). Subject to farther Order of
this Court, the Applicants shall continue to carry on business in a manner consistent with the
preservation of their business (the "Business") and Property. The Applicants are authorized and
empowered to continue to retain and employ the employees, consultants, agents, experts,
accountants, counsel and such other persons {coliectively "Assistanis") currently retained or
employed by them, with liberty to retain such further Assistants as they deem reasonably

necessary or desirable in the ordinary course of business or for the carrying out of the terms of
this Order.

s. THIS COURT ORDERS that the Applicants shall be entitled to continue to utilize the
central cash management system currently in place as described in the Kearney Affidavit or
replace it with another substantially similar central cash management syster (the "Cash
Management System") and that any present or future bank providing the Cash Management

System shall not be under any obligation whatsoever to inquire into the propriety, validity or
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legality of any transfer, payment, collection or other action taken under the Cash Management
System, or as to the use or application by the Applicant of funds transferred, paid, collected or
otherwise dealt with in the Cash Management System, shall be entitled to provide the Cash
Management System without any liability in respect thereof to any Person (as hereinafter
defined) other than the Applicant, pursuant to the terms of the documentation applicable to the
Cash Management System, and shall be, in its capacity as provider of the Cash Management
System, an unaffected creditor under the Plan with regard to any claims or expenses it may suffer

or incur in connection with the provision of the Cash Management System,

6. THIS COURT ORDERS that to the extent any Applicant (each such Applicant, a
“Recipient Applicant™) receives an inter-company loan, other transfer of morney (including,
without limitation, as a result of the use of the Applicants’ cash management system) or goods or
services from another Applicant (each such Applicant, a “Protected Applicant”) on or after the
date of this order, then the Protected Applicant shall be entitled to the benefit of and is hereby
granted a charge (an “Intercompany Charge”) on the current and future assets, undertakings and
properties of every nature and kind whatsoever and wherever situate, including all proceeds
thereof, of the Recipient Applicant (the “Recipient Applicant Property”) in an amount equal to
the net amount owing (calculated with reference only to the period on and after the date of this
order) by the Recipient Applicant to the Protected Applicant as may exist from time to time. The
Intercompany Charge in favour of any Protected Applicant shall have the priority set out in
paragraphs 33 and 35 hereof.

7. THIS COURT ORDERS that the Applicants are permitted but not directed to pay the

following expenses whether incurred prior to or after this Order:

(a) all outstanding and future wages, salaries, employee and pension benefits, vacation
pay and expenses payable on or after the date of this Order, in each case incurred in
the ordinary course of business and consistent with existing compensation policies

and arrangements; and

(b)  the fees and disbursements of any Assistants retained or employed by the Applicants

in respect of these proceedings, at their standard rates and charges.
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8.

THIS COURT ORDERS that, except as otherwise provided to the contrary herein, the

Applicants are permitted but not direcied to pay all reasonable expenses incurred by the

Applicants in carrying on the Business in the ordinary course after this Order, and in carrying out

the provisions of this Order, which expenses shall include, without limitation:

(a)

(b)

9.

all expenses and capital expenditures reasonably necessary for the preservation of the
Property or the Business including, without Bmitation, payments on account of
fnsurance (including directors and officers insurance), care and mainienance, and
security services, and such transfer payments to the Applicants’ affiliates as are
reasonably necessary, in consultation with the Monitor, for the preservation of the
Property or the Business or in furtherance of the Restructuring (as defined below);

Ju |
and,

payment for goods or services actually supplied to the Applicants following the date
of this Order.

THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:

@)

(b)

(c)

any statutory deemed trust amounts in favour of the Crown in right of Canada or of
any Province thereof or any other taxation authority which are required to be
deducted or which are deducted from employees’ wages, including, without
limitation, amounts in respect of (i) employment insurance, (ii) Canada Pension Plan,

(iii) Quebec Pension Plan, and (iv) income taxes;

all goods and services taxes or other applicable sales taxes (collectively, "Sales
Taxes") required to be remitted by the Applicants in connection with the sale of
goods and services by the Applicants, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or
after the date of this Order, and

any amount payable to the Crown in right of Canada or of any Province thereof or

any political subdivision thereof or any other taxation authority in respect of
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municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the Business

by the Applicants.

10.  THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in
accordance with the CCAA, the Applicants shall pay all amounts constituting rent or payable as
rent under real property leases (including, for greater certainty, common area maintenance
charges, utilities and réalty taxes and any other amounts payable to the landlord under the lease)
or as otherwise may be negotiated between the Applicants and the landlord from time to time
("Rent"), for the period commencing from and including the date of this Order, twice monthly,
on the first and fifteenth day of each month, in advance (but not in arrears). On the date of the
first of such payments, any Rent relating to the period commencing from and including the date
of this Order shall also be paid.

11.  THIS COURT ORDERS that, except as specifically permitted herein, the Applicants are
hereby directed, until further Order of this Court: (&) to make no payments of principal, interest
thereon or otherwise on account of amounts owing by the Applicants to any of its creditors as of
this date; (b) to grant no security interests, trust, liens, charges or encumbrances upon or in
respect of any of its Property; and (c) to not grant credit or incur liabilities except in the ordinary

course of the Business.
RESTRUCTURING

12.  THIS COURT ORDERS that the Applicants shall, subject to such requirements as are
imposed by the CCAA and such covenants as may be contained in the Definitive Documents (as
defined below), have the right to:

(a) permanently or temporarily cease, downsize or shut down any of their business or
operations, and to dispose of redundant or non-material assets not exceeding
$250,000 in any one transaction or $1,000,000, in the aggregate, subject to the prior
approval of the Monitor, or otherwise in accordance with further order of this Court;
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{(b)  terminate the employment of such of their employees or temporarily lay off such of

their employees as they deem appropriate; and

kA

{©) pursue all avenues of refinancing of their Business or Property, in whole or part,

3

subject to prior approval of this Court being obtained before any material refinancing

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the

Business (the "Restructuring™).

13,  THIS COURT ORDERS that the Applicants shall provide each of the relevant landlords
with notice of the Applicants’ intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled
to have a representative present in the leased premises to observe such removal and, if the
landlord disputes the Applicants’ entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed between any
applicable secured creditors, such landlord and the Applicants, or by further Order of this Court
upon application by the Applicants on af least two (2) days notice to such landlord and any such
secured creditors. If the Applicants disclaim or resiliate the lease governing such leased premises
in accordance with Section 32 of the CCAA, they shall not be required to pay Rent under such
lease pending resolution of any such dispute (other than Rent payable for the notice period
provided for in Section 32(5) of the CCAA), and the disclaimer or resiliation of the lease shall be

without prejudice to the Applicants’ claim to the fixtures in dispute.

14.  THIS COURT ORDERS that if a notice of disclaimer or resiliation is delivered pursuant
to Section 32 of the CCAA, then (a) during the notice period prior to the effective time of the
disclaimer or resiliation, the landlord may show the affected leased premises to prospective
tenants during normal business hours, on giving the Applicants and the Monitor 24 hours' prior
written notice, and (b) at the effective time of the disclaimer or resiliation, the relevant landlord
shall be entitled to take possession of any such leased premises without waiver of or prejudice to
any claims or rights such landlord may have against the Applicants in respect of such lease or
Jeased premises, provided that nothing herein shall relieve such landlord of its obligation to

mitigate any damages claimed in connection therewith.
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NO PROCEEDINGS AGAINST THE APPLICANT OR THE PROPERTY

15.  THIS COURT ORDERS that until and including May 1, 2015, or such later date as this
Court may order (the "Stay Period"), no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding") shall be commenced or continued against or in respect of the
Applicants or the Monitor, or affecting the Business or the Property, except with the written
consent of the Applicants and the Monitor, or with leave of this Court, and any and all
Proceedings currently under way against or in respect of the Applicants or affecting the Business

or the Property are hereby stayed and suspended pending further Order of this Court.
NO EXERCISE OF RIGHTS OR REMEDIES

16.  THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being "Persons” and each being a "Person") against or in respect of the

* Applicants or the Monitor, or affecting the Business or the Property, are hereby stayed and
suspended except with the written consent of the Applicants and the Monitor, or leave of this
Court, provided that nothing in this Order shall: (i) empower the Applicants to carry on any
business which they are not lawfully entitled to carry on, (ii) affect such investigations, actions,
suits or proceedings by a regulatory body as are permitted by Section 11.1 of the CCAA, (iii)
prevent the filing of any registration to preserve or perfect a security interest, or (iv) prevent the

registration of a claim for lien.
NO INTERFERENCE WITH RIGHTS

17.  THIS COURT ORDERS that during the Stay Period, except with the written consent of
the Applicants and the Monitor, or leave of this Court, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by the Applicants or, to the extent that

it affects the Business or Property.
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CONTINUATION OF SERVICES

18, THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Applicants, or statutory or regulatory mandates for the supply of goods
and/or services, including without limitation all computer software, communication and other
data services, centralized banking services, payroll services, insurance, transportation services,
utility or other services to the Business, are hereby restrained until further Order of this Court
from discontinuing, altering, interfering with or terminating the supply of such goods or services

as may be required by the Applicants, and that the Applicants shall be entitled to the continued

domain names, provided in each case that the normal prices or charges for all such goods or
services received after the date of this Order are paid in accordance with normal payment
practices or such other practices as may be agreed upon by the supplier or service provider and

each of the Applicants and the Monitor, or as may be ordered by this Court.
NON-DEROGATION OF RIGHTS

19.  THIS COURT ORDERS that, notwithstanding anything else in this Order, no Person
shall be prohibited from requiring immediate payment for goods, services, use of lease or
licensed property or other valuable consideration provided on or after the date of this Order, nor
shall any Person be under any obligation on or after the date of this Order to advance or re-
advance any monies or otherwise extend any credit to the Applicants. Nothing in this Order

shall derogate from the rights conferred and obligations imposed by the CCAA.
PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

20.  THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.03(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of the Applicants with respect to any claim
against the directors or officers that avose before the date hereof and that relates to any
obligations of the Applicants whereby the directors or officers are alleged under any law to be
liable in their capacity as directors or officers for the payment or performance of such
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DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE

21.  THIS COURT ORDERS that the Applicants shall indemnify their directors and officers
against obligations and liabilities that they may incur as directors or officers of the Applicants

after the commencement of the within proceedings, except to the extent that, with respect to any
officer or director, the obligation or liability was incurred as a result of the director's or officer's

gross negligence or wilful misconduct.

22.  THIS COURT ORDERS that the directors and officers of the Applicants shall be entitled
to the benefit of and are hereby granted a charge (the "Directors’ Charge") on the Property,
which charge shall not exceed an aggregate amount of $300,000, as security for the indemnity
provided in paragraph 21 of this Order. The Directors’ Charge shall have the priority set out in
paragraphs 33 and 35 herein.

23.  THIS COURT ORDERS that, notwithstanding any language in any applicable insurance
policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit of
the Directors' Charge, and (b) the directors and officers of the Applicants shall only be entitled to
the benefit of the Directors' Charge to the extent that they do not have coverage under any
directors' and officers' insurance policy, or to the extent that such coverage is insufficient to pay
amounts indemnified in accordance with paragraph 21 of this Order, and for the purpose of
determining the sufficiency of insurance coverage, the directors and officers shall, subject to the
terms of the policy and any statutory or other discretion of a court to apportion the insurance,

have the ability to apply the insurance amongst competing claims, in their discretion.
APPOINTMENT OF MONITOR

24.  THIS COURT ORDERS that Duff & Phelps is hereby appointed pursuant to the CCAA
as the Monitor, an officer of this Court, to monitor the business and financial affairs of the
Applicants, with the powers and obligations set out in the CCAA or set forth herein, and that the
Applicants and their shareholders, officers, directors, and Assistants shall advise the Monitor of
all material steps taken by the Applicants pursuant to this Order, and shall co-operate fully with
the Monitor in the exercise of its powers and discharge of its obligations and provide the Monitor
with the assistance that is necessary to enable the Monitor to adequately carry out the Monitor's

functions.
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THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA, is hereby dirested and empowered to:

(c)

(d)
(e)

H

(®

(h)

@

26.

monitor the Applicants’ receipts and disbursements;

report to this Court at such times and intervals as the Moniior may deem appropriate
with respect to matters relating to the Property, the Business, and such other matters

as may be relevant {o the proceedings herein;

advise the Applicants in their preparation of cash flow statements and reporting

required by this court;
undertake a process for determining claims against the Applicants;
advise the Applicants in their development of a Plan;

assist the Applicants, to the extent required by them, with the holding and

administering of creditors’ or shareholders’ meetings for voting on a Plan;

have full and complete access to the Property, including the premises, books, records,
data, including data in electronic form, and other financial documents of the
Applicants, to the extent that is necessary to adequately assess the Applicants’

business and financial affairs or to perform its duties arising under this Order;

be at liberty to engage independent legal counsel or such other persons as the Monitor
deems necessary or advisable respecting the exercise of its powers and performance

of its obligations under this Order; and

perform such other duties as are required by this Order ot by this Court from time to

time,

THIS COURT ORDERS that the Monitor shall not take possession of the Property and

shall take no part whatsoever in the management or supervision of the management of the

Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.
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27.  THIS COURT ORDERS that nothing herein contained shall require the Monitor to
‘occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession") of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or
relating to the disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Transportation of Dangerous Goods Act, the
Environmental Protection Act (Newfoundland and Labrador), the Environment Quality Act
(Quebec), the Water Resources Act (Newfoundland and Labrador), the Occupational Health and
Safety Act (Newfoundland and Labrador), the Act Respecting Occupational Health and Safety
(Quebec), and regulations under any such legislation (the "Environmental Legislation"),
provided however that nothing herein shall exempt the Monitor from any duty to report or make
disclosure imposed by applicable Environmental Legislation. The Monitor shall not, as a result
of this Order or anything done in pursuance of the Monitor's duties and powers under this Order,
be deemed to be in Possession of any of the Property within the meaning of any Environmental

Legislation, unless it is actually in possession.

28.  THIS COURT ORDERS that that the Monitor may provide creditors of the Applicants
with information provided by the Applicants in response to reasonable requests for information
made in writing by such creditor addressed to the Monitor. The Monitor shall not have any
responsibility or liability with respect to the information disseminated by it pursuant to this
paragraph. In the case of information that the Monitor has been advised by the Applicants is
confidential, the Monitor shall not provide such information to creditors unless otherwise

directed by this Court or on such terms as the Monitor and the Applicants may agree.

29.  THIS COURT ORDERS that, in addition to the rights and protections afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order, save
and except for any gross negligence or wilful misconduct on its part. Nothing in this Order shall

derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.
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30,  THIS COURT ORDERS that the Monitor, counsel to the Monitor, counsel 1o the
Applicants and counsel to the Applicanis’ directors and officers shall be paid their reasonable
fees and disbursements, in each case at their standard rates and charges, by the Applicants as part
of the costs of these proceedings. The Applicants are hereby authorized and directed to pay the
accounts of the Monitor, counsel for the Monitor, counsel for the Applicanis and counsel to the
Applicants’ directors and officers, whether arising prior to, on or after the date of this order, on a
monthly basis and, in addition, the Applicanis are hereby authorized to have paid or fo pay to the
Monitor, counsel to the Monitor, and counsel to the Applicants, retainers in the aggregate
amount of up to $135,000, as security for payment of their respective fees and disbursements

outstanding from time to time.

FEVE W raVayi Y“T FNED TRTVES

31. THIS COURT ORDERS that, if requested by the Applicanis, this Court or any inieresied
party, the Monitor and its legal counsel! shall pass their accounts from time to time, and for this
purpose the accounts of the Monitor and its legal counsel are hereby referred to a judge of the

Commercial List of the Ontario Superior Court of Justice.

32. THIS COURT ORDERS that the Monitor, counsel to the Monitor, and the Applicants’
counsel shall be entitled to the benefit of and are hereby granted a charge (the "Administration
Charge") on the Property in the amount of $500,000, as security for professional fees and
disbursements incurred at the standard rates and charges of the Monitor and such counsel, and
outstanding from time to time, both before and after the making of this Order, in respect of these
proceedings. The Administration Charge shall have the priority set out in paragraphs 33 and 35

hereof.
VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

33.  THIS COURT ORDERS that the priorities of the Directors’ Charge, the Administration
Charge and the Intercompany Charge (collectively, the “Charges”), as among them, shall be as

follows:
First — Administration Charge;

Second — Divectors” Charge; and,
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Third — Intercompany Charge

34.  THIS COURT ORDERS that the filing, registration or perfection of the Charges shall not
be required, and that the Charges shall be valid and enforceable for all purposes, including as
against any right, title or interest filed, registered, recorded or perfected subsequent to the
Charges coming into existence, notwithstanding any such failure to file, register, record or

perfect.

35.  THIS COURT ORDERS that each of the Charges shall constitute a charge on the
Property (except in the case of the Intercompany Charge, which shall constitute a charge only on
the relevant Recipient Applicant Property) and such Charges shall rank in priority to all other

security interests, trusts, liens, charges and encumbrances, claims of secured creditors, statutory
or otherwise (collectively, "Encumbrances") in favour of any Person,,pgqvided that this order
shall not operate to subordinate the interests of any secured creditor‘gﬂ-&hé)c-ha%-béé»gim

36. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as

may be approved by this Court, the Applicants shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, any of the Charges, unless the Applicants
also obtain the prior written consent of the Monitor and the beneficiaries of the Charges, or a
further Order of this Court.

37.  THIS COURT ORDERS that the Charges shall not be rendered invalid or unenforceable
and the rights and remedies of the beneficiaries of the Charges shall not otherwise be limited or
impaired in any way by (a) the pendency of these proceedings and the declarations of insolvency
made herein; (b) any application(s) for bankruptcy order(s) issued pursuant to the BIA, or any
bankruptcy order made pursuant to such application(s); (c) the filing of any assignments for the
general benefit of creditors made pursuant to the BIA; (d) the provisions of any federal or
provincial statutes; or (€) any negative covenants, prohibitions or other similar provisions with
respect to borrowings, incurring debt or the creation of Encumbrances, contained in any existing
loan documents, lease, sublease, offer to lease or other agreement (collectively, an "Agreement")
which binds the Applicants, and notwithstanding any provision to the contrary in any

Agreement:
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(a)  the creation of the Charges shall not create or be deemed to constitute a breach by the

Applicants of any Agreement to which it is a party;

(b)  none of the beneficiaries of the Charges shall have any liability to any Person
whatsoever as a result of any breach of any Agreement caused by or resulting from

the creation of the Charges; and

©) the payments made by the Applicants pursuant to this Order or the granting of the
Charges do not and will not constitute preferences, fraudulent conveyances, transfers
at undervalue, oppressive conduct, or other challengeable or voidable transactions

under any applicable law.

38.  THIS COURT ORDERS that any Charge created by this Order over leases of real
property in Canada shall only be a Charge in the Applicants’ interest in such real property leases.

SERVICE AND NOTICE

39.  THIS COURT ORDERS that the Monitor shall (i) without delay, publish in The Globe
and Mail (National Edition; English), The Telegram (St. John’s, Nfld.; English), and Le Journal
Nord-Cétier (Sept-lles, Quebec; French) a notice containing the information prescribed under the
CCAA, (i1) within five days after the date of this Order, (A) make this Order publicly available

in the manner prescribed under the CCAA, (B) send, in the prescribed manner, a notice to every
known creditor who has a claim against the Applicants of more than $1000, and (C) prepare a list
showing the names and addresses of those creditors and the estimated amounts of those claims,
and make it publicly avaiiable in the prescribed manner, all in accordance with Section 23(1)(a)
of the CCAA and the regulations made thereunder.

40,  THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
“Protocol”) is approved and adopted by reference berein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at hitp://www.ontariocourts.ca/sci/practice/practice-directions/toronio/eservice-

commercial/) shall be valid and effective service. Subject to Rule 17.05 this Order shall
constitute an order for substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure.

Subject to Rule 3.01(d) of the Rules of Civil Procedure and paragraph 21 of the Protocol, service
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of documents in accordance with the Protocol will be effective on transmission. This Court
further orders that a Case Website shall be established in accordance with the Protocol with the
following URL: http:/www.duffandphelps.com/intl/en-ca/Pages/RestructuringCases.aspx.

41.  THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Applicants and the Monitor are at liberty to serve or
distribute this Order, any other materials and orders in these proceedings, any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery, facsimile or other electronic transmission to the Applicants’ creditors or other
interested parties at their respective addresses as last shown on the records of the Applicants and
that any such service or distribution by courier, personal delivery, facsimile or other electronic
transmission shall be deemed to be received on the next business day following the date of

forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.
GENERAL

42.  THIS COURT ORDERS that the Applicants or the Monitor may from time to time apply
to this Court for advice and directions concerning the discharge of their respéctive powers and
duties under this Order or concerning the interpretation or application of this Order or the

conduct of the Restructuring.

43.  THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from acting
as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the

Applicants, the Business or the Property.

44.  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Applicants, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies
are hereby respectfully requested to make such orders and to provide such assistance to the
Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to
give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,
or to assist the Applicants and the Monitor and their respective agents in carrying out the terms
of this Order.
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45, THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and are
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recoguition of this Order and for assistance in carrying out the
termns of this Order, and thai the Moniior is authorized and empowered to act as a representative
in respect of the within proceedings for the purpose of having these proceedings recognized in a

jurisdiction outside Canada.

46,  THIS COURT ORDERS that any interested party (including the Applicants and the
Monitor) may apply to this Court to vary, amend, supplement or replace this Order on not less
than seven (7) days notice to any other party or parties likely to be affected by the order sought

or upon such other notice, if any, as this Court may order.

47.  THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. Eastern Standard Time on the date of this Order.
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In the Matter of a Proposed Plan of
Compromise or Arrangement with Respect to
Growthworks Canadian Fund Ltd., Applicant

D.M. Brown J.
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Docket: CV-13-10279-00CL

Counsel: K. McElcheran, for Applicant, Growthworks Canadian Fund Ltd.

J. Dacks, for Monitor, FTT Consulting Canada Inc.

R. Slaght, I. MacLeod, for Allen-Vanguard Corporation

T. Conway, J. Leon, for Offeree Shareholders in Ottawa Court Files Nos. 08-CV-43188 and 08-
CV-43544

Subject: Contracts; Corporate and Commercial; Insolvency

Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial

application — Lifting of stay

G Ltd. granted initial order under Companies' Creditors Arrangement Act imposing stay of
proceedings — A Corp. brought motion for order that stay of proceedings did not apply to
continuation of two actions arising out of A Corp.'s purchase of shares in company owned in
part by G Ltd. — G Ltd. brought cross-motion for order directing trial of two issues in respect
of A Corp.'s claim by way of mini-trial — Disposition of motions deferred until consideration
of forthcoming motion to extend stay period — A Corp.'s request in substance was to lift
stay of proceedings in respect of G Ltd.'s involvement in two actions — G Ltd.'s motion was
in essence seeking to establish procedure for determining A Corp.'s claim under approved
claims process — G Ld. would have to apply for further extension of stay of proceedings if it
wished to continue to benefit from protection of Act — On return of stay extension motion,
evidence to be filed to address requirements for extension and factors relating to request to
lift stay of proceedings — Factors included whether plan was likely to fail or whether G Ltd.
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s. 11.02(3) [en. 2005, c. 47, s. 128] — considered

s. 20(1)(a)(iii) — considered

MOTION for order that stay of proceedings did not apply to continuation of two actions; CROSS-
MOTION for order directing mini-trial of issues.

D.M. Brown J.:
I. Lift stay and contingent claim process motions in a CCAA proceeding

1 Two events form the backdrop to these competing motions. First, the October, 2007
closing of the sale of shares in Med-Eng Systems Inc. to Allen-Vanguard Corporation ultimately
spawned two 2008 lawsuits up in Ottawa: one initiated by the selling shareholders (the "Offeree
Shareholders") (Action No. 08-CV-43188: the "Offeree's Action"), and one by the purchaser (08-
CV-43544. the "AVC Action"), collectively the "Ottawa Proceedings". Some 5.5 years after their
commencement, the Ottawa Proceedings have not yet gone to trial. Indeed, they have not been
set down for trial.

2 Growthworks Canadian Fund Ltd. ("Growthworks" or the "Fund") was one of the selling
shareholders of Med-Eng Systems and is a party to the Ottawa Proceedings, which brings me
to the second event. On October 1, 2013, Newbould J. granted an initial order in Growthworks'
application under the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36. Paragraph 14
of the Initial Order contained the standard Model Order stay provision which ordered that:'

no proceeding...in any court...shall be...continued against...the Applicant...or affecting the
Business or the Property, except with the written consent of the Applicant and the Monitor, or
with leave of this Court, and any and all Proceedings currently under way against or inrespect
of the Applicant or affecting the Business or the Property are hereby stayed and suspended
pending further Order of this Court.

3 Againstthat background, the parties brought two competing motions in the CCA4 proceeding.
First, Allen-Vanguard Corporation ("AVC") moved for an order that the stay of proceedings under
the Initial Order did not apply to the continuation of the Ottawa Proceedings or, alternatively, for
an order that the stay of proceedings had no effect on the continuation of the Ottawa Proceedings
"against or in respect of any other party named therein, except for Growthworks...on such terms

as are just".

4 Onits part, Growthworks moved for orders directing the trial of two issues inrespect of AVC's
claim against it by way of a mini-trial, making the determination of those issues binding on AVC
and the Offeree Sharcholders for all purposes, and restraining AVC from taking any steps in the

[ DR S . . . N . B . . L o .
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I will refer to these two issues as the "Proposed Claims Issues”.

5 At the hearing of the motion I informed counsel that I would contact RSJ Hackland in Ottawa
to ascertain the state of the trial list there. I did so. On March 17, 2014, I received an email from

Monitor's counsel advising that McEwen I. had extended the CCAA stay of proceedings until April
10, 2014 and informing me about the Sixth Report of the Monitor posted on its website. 1 have
read that report and other court materials posted by the Monitor on the case website. On March
17,2014, 1 received an email report from Master MacLeod regarding a case conference held that
day in the Ottawa Proceedings, which I forwarded to counsel.

o]

I, Growthworks Canadian Fund Ltd. and its initiation of CCAA proceedings

-

6 Formed in 1988, Growthworks is a labour-sponsored retail venture capital fund with an
investment portfolio focused on small and medium-sized Canadian businesses. Growthworks filed
for CCAA protection because it could not make a $20 million payment obligation to Roseway
Capital S.ar.l. due on September 30, 2013 under its May, 2010 Participation Agreement with
Rosewaya The Fund's debt to Roseway is its only outstanding secured debt. Growthworks informed
the court that it lacked access to short-term ﬁnancing; and would have difficulty realizing upon
assets in its portfolio because of their lliquidity cons ‘"Is’t'mg« as they did, of minority equity positions
in private companies and resiricted equity securities in a publicly traded company. Nevertheless,
as of Septernber 30, 2013, the total net asset value of the Fund was about $84.62 million, with

assets of approximately $115 million.
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ind's Chair, in his September 30, 2013 affidavit sworn in support of the Initial

plained why Growthworks needed the benefit of a stay of proceedings:
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If the Fund is protected from the negative effects of a fire sale of its assets by a stay in
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owing to Roseway in full through a combination of judicious dispositions, new debt financing
and/or a merger or other transaction.

The Fund has been in serious discussions with a possible merger partner and has received
a letter agreement setting out a proposed transaction...A stay of proceedings would permit
the Fund time to continue discussions with the merger partner, with the goal of a successful
merger transaction, while at the same time enabling it to explore other options without the
threat of a forced sale of its interests and related losses.

[TThe Fund seeks the protection of the Court pursuant to the [CCAA], including a stay of
proceedings, to provide a safe context to restructure the Fund by refinancing, merger or
judicious divestitures, and to resolve its legal and factual disputes with Roseway and the
Manager, while at the same time ensuring the Fund has access to its critical documents
and systems and the assistance of the Manager and GWC as needed to provide transitional
services that enable the Fund to continue to operate and service its Venture Portfolio pending
such a restructuring.

In his discussion about why the Fund required a stay of proceedings Ross did not refer to the
Ottawa Proceedings.

8  Ross appended to his affidavit filed in support of the Initial Order the 2012 audited financial
statements of the Fund (as of August 31, 2012). Those statements did not refer specifically to the
Ottawa Proceedings. Note 10, dealing with "Contingencies", stated:

In the normal course of operations, various claims and legal proceedings are initiated against
the Fund. Legal proceedings are often subject to numerous uncertainties and it is not possible
to predict the outcome of individual cases. In management's opinion, the Fund has made
adequate provision or has adequate insurance to cover all claims and legal proceedings.
Consequently, any settlements reached should not have a material effect on the Fund's net

assets.

9 The stay of proceedings granted under the Initial Order ran until October 31, 2013.
Growthworks moved to extend the stay period until January 15, 2014. In his October 25, 2013
affidavit in support of that extension Ross reported on the Fund's on-going efforts to finalize and
execute a merger agreement with a potential merger partner by November 15, 2013. Ross stated:
"[O]ne of the elements of that transaction will be the ability for the Fund to canvass the market to
seek competing bids...in an attempt to identify a superior offer to any merger transaction". Ross
made no mention of the Ottawa Proceedings in that affidavit.

HestlawNext canapa Copyright © Thomson Reuters Canada Limited o ifs licensors (excluding individual couri documents). All rights reserved.
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12 First, by order made October 29, 2013, Mesbur J. extended the stay period until January
&

13 Next, by order made November 18, 2013, Morawetz I. approved a sale and i
solicitation process ("SISP™) for all of the Fund's property which used a Phase 1 Bid Dea
December 13 and a final, Phase 2 Bid Deadline D‘F roughly late January or early February, 2014,
Running the second phase depended upon receipt of a qualified letter of intent in Phase 1 and a
determination by the Fund's special commitiee of directors that there existed a reasonable prospect
of obtaining a qualified bid.

14 Inits Third Report (November 15) dealing with the SISP motion, the Monitor commented
on the Ottawa Proceedings:

The outcome of this dispute could potentially impact the timing of distributions from any
proceeds realized in the SISP process to stakeholders other than Roseway. Accordingly, it is
the view of the Fund and the Monitor that this limited issue should be resolved quickly.

15 By order made November 28, 2013, Mesbur J. authorized Growthworks to make distributions
of collateral to Roseway under its security agreement and to repay Roseway {rom any proceeds of
the SISP, subject to the payment of certain priority payables.

16 By order made January 9, 2014, McEwen . extended the stay period to March 7, 2014
and approved a "iaimb pmc@sg {the "Claims Procedure Order"). According to the affidavit filed
; uantify and adjudicate

Qiazziﬁﬂ agaiﬂgt ’f;lh@ ;é_“; qd "to provide potenti rity, to the extent required for the
form of transaction they may propose, regarding the « s againgt the Fund” In his atfidavit Ross
explained in some detail Wﬁv ihf* Fund ‘tlhought clarity ﬂo@m aims was "important and likely
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[Alny potential merger partner (and possibly other bidders depending on the type of
transaction proposed) will want to identify the claims against the Fund and either adjudicate
and quantify such claims prior to closing or specifically identify the disputed and undisputed
claims and address them in their bid.

Accordingly, identifying the disputed and undisputed claims against the Fund may be
required shortly after the Phase 2 Bid Deadline, depending on the form of transaction
identified and the closing date of any such transaction.

The timely identification of claims against the Fund is also important for the restructuring
process generally and for the Fund's stakeholders, in particular, in order to permit distributions
to be made (beyond distributions to Roseway Capital S.a.r.l... in relation to its agreed upon
secured obligations) to the extent possible.

17  Ross identified two types of known claims against the Fund. First, Roseway and the Fund's
manager were asserting contractual claims. Second, the Fund was named as defendant in two
lawsuits — the AVC Action in which $650 million was claimed, and a Nova Scotia proceeding in
which AGTL Shareholders claimed $28 million in damages from the Fund.

18  The approved claims process set March 6, 2014 as the claims bar date. The process required
the filing of proofs of claim with the Monitor, review by the Monitor, and a dispute resolution
process before the Monitor with the Monitor able to seek directions from the court concerning
an appropriate process to resolve the dispute. The AVC claim received separate treatment in the
Claims Procedure Order, with the order deeming AVC to have submitted a proof of claim in the
amount of $650 million (the "AVC Claim"), deeming the Monitor to have disallowed the claim,
and deeming AVC to have submitted a dispute notice. The order stated that the procedure for
determining the AVC Claim would not be determined until after the determination of the two
present motions "or by further Order of the Court".

19  The AVC and Growthworks motions were heard on February 11, 2014.

20 Finally, by order made March 6, 2014, McEwen J. extended the stay period until April
10, 2014. On that motion the Fund reported that by the SISP's final deadline it had received two
proposals, but neither was a qualifying bid that would pay in full and in cash the claims of Roseway.
Growthworks did not receive an offer to complete a merger transaction, only a bid to purchase a
portion of the Fund's assets and one to take over management of the portfolio. In his supporting
affidavit Ross deposed that the Fund was recommending that it continue to manage and realize

Moot ans . s N . . - i . . ’ .
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letters of intent were received and six of the parties were invited to participate in Phase 2. By
the Phase 2 deadline only two proposals had been received, neither of which constituted qualified
bids, and neither of which was pursued. The Monitor made no suggestion that the existence of

unresolved claims against the Fund, including the AVC Claim, had influenced the resull

s of the
SISP
22 The Monitor also reported that since there was no deadline by which it was required io

review and adjudicate received proofs of claim, it would:

use its discretion to respond to and, if necessary, adjudicate disputed claims only when and
if circumstances necessitate doing so. Other than in accordance with the Claims Procedure,
the Monitor does not anticipate responding to or adjudicating disputed claims until such time
as Roseway is paid in full and there are, or are likely to be, remaining funds for distribution
to unsecured creditors of the Fund.

23 So, there sits the Fund's CCAA proceeding. Let me now turn to consider the dispute involving
AVC,

TII. The Med-Eng share sale

24 Growthworks, Schroder Venture Managers (Canada) Limited, Schroder Ventures Holding
Limited, Richard I A%be and 1062455 Ontario Inc. {collec Wfﬂ}/ the ”@ﬁwef* %haiehgid@fo
owned approximately 86% of the shares of Mwmug Gro ‘
FEng shares.
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26 The SPA included an Escrow Agreement which provided that $40 million of the purchase
price paid by AVC was to be held in escrow to indemnify AVC should certain types of claims arise
(the "Indemnification Escrow Amount"). Section 4.1(a) of the Escrow Agreement stipulated that if
AVC was entitled to indemnification in accordance with sections 7.02 or 7.04 of the SPA, it could
draw upon the Indemnification Escrow Amount for such claims. Section 7.02 of the SPA specified
the circumstances in which Med-Eng was required to indemnify AVC from claims incurred by the
purchaser resulting from Med-Eng's breach of covenants, certain reps and warranties, or breach
of a Teaming Agreement. Section 7.04 dealt with third party indemnification.

27 Section 7.02(2) placed a $40 million cap, or limit, on the amount for which AVC could
seek indemnification under section 7.02:

7.02(2) Notwithstanding any of the other provisions of this Agreement, the Corporation will
not be liable to any Purchaser Indemnitee in respect of:

(b) any inaccuracy or misrepresentation in any representation or warranty set forth in
Section 3.01 or any contravention of, non-compliance with or other breach, on or before
the Closing Date, of the GD Teaming Agreement:

(ii) in excess of the Indemnification Escrow Amount;
other than, in all cases, any Claim attributable to fraud.

28  The Escrow Agreement provided that on December 21, 2008, the Indemnification Escrow
Amount was to be reduced by the value of any claims made by AVC under SPA ss. 7.02 and 7.04
which remained pending as of that date, with the balance of the amount to be distributed to the
Offeree Shareholders.

29 On September 10, 2008, about a year after the closing, AVC delivered a notice of claim
under the SPA and Escrow Agreement alleging breaches of representations and warranties, and
contending that the aggregate amount of its claims was $40 million. AVC did not break-down
the dollar amount of its claim by category of alleged breach. On October 6, 2008, the Offeree
Shareholders delivered a notice of objection.

30  Litigation then ensued.

IV. The Ottawa Proceedings

WestiawNext canapa Copyright © Thomson Reuters Canada Limited or its ficensors {excluding individual court docurnents), Alt rights reserved.



32 Instead of filing a counter-claim in the Offeree Action, AVC commenced its own action
on December 18, 2008 seeking:

Indemnification and/or damages for fraudulent and/or negligent misrepreseniation and breach
Of contract in the amount of $40,000,000, which shall be dis r‘ib‘m d to Allen-Vanguard
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Corporation in accordance with the ferms of the Hscrow Agreement.

The Offeree Shareholders defended on February 10, 2009,

33 Asoriginally framed, both actions put in play entitlement to the $40 million Indemnification
Escrow Amount, and Growthworks was not exposed to any liability beyond foregoing its notional
pro rata share of the funds held in escrow.

C. History of the Ottawa Proceedings: 2009 - 2013

34 On these motions the parties filed evidence describing the (slow) progress of the Ottawa
Proceedings. The slow pace to date of the Ottawa Proceedings will inform, in part, my exercise of
discretion under the CCAA, so let me highlight the key points.

35 The proceedings went into case management in September, 2009 at which time the court
ordered productions to be completed by the end of that year. That did not occur. In February, 2010
Master MaclLeod was continuing to order AYC to complete its productions.
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The single day of discovery of Richard Charlebois (a retired employee of Growthworks
Capital Ltd.) reflects the very limited involvement and role of Growthworks in the litigation.

37  Thighlight these delays in productions and discoveries not to ascribe blame to one side or the
other — Master MacLeod has commented on the conduct of some parties during the course of his
various decisions — but to illustrate the on-going non-compliance with judicial case management
timetables which, in turn, causes me to discount representations made on these motions about the
feasibility of quickly moving the Ottawa Proceedings to trial. The track record of these proceedings
cannot support such optimism.

38 On September 10, 2008, AVC defended a separate, earlier action brought by Paul Timmis, a
former executive with Med-Eng, in respect of an escrow fund related to his compensation. Master
MacLeod in Ottawa case managed both the Ottawa Proceedings and the Timmis action.

39 By case conference endorsement made April 16, 2012, Master MacLeod ordered that a 10-
week trial of the Ottawa Proceedings commence September 3, 2013, and he issued detailed and
comprehensive pre-trial management directions to ensure that the parties would meet that trial
date. On December 4, 2012, Master MacLeod confirmed that the Offeree Action and AVC Action
would be tried together, and his order contemplated the conduct of discoveries in the Timmis
proceeding in January, 2013. (The materials did not explain why, given that the Timmis Action
pre-dated the commencement of the Ottawa Proceedings, AVC only got around to conducting
substantive examinations of Timmis after most of the discoveries had been completed in the

Ottawa Proceedings.)

40 As aresult of its examination for discovery of Timmis in late December, 2012 and early
January, 2013, AVC sought to make radical changes to its Statement of Claim in the AVC Action.
I say radical because AVC increased its claim for damages from the $40 million Indemnification
Escrow Amount to $650 million, essentially asking for the return of the purchase price under
the SPA. AVC alleged that the former management of Med-Eng had known, before the closing,
that one of the company's largest customers intended to test a Med-Eng product against that of a
competitor, yet deliberately withheld that information in order to ensure AVC completed the share
purchase transaction. Although its initial claims had included one for indemnification based on
fraudulent misrepresentation, AVC moved to add a second fraudulent misrepresentation claim.

41 OnFebruary 19, 2013, Master MacLeod granted AVC leave to issue its proposed amended
statement of claim. The Offeree Shareholders appealed. By reasons dated May 22, 2013, RSJ
Hackland dismissed their appeal. The amended statement of claim was issued on June 11, 2013.
Inexorably the September 3, 2013 trial date went out the window, as Master Macleod directed in
his May 30, 2013 endorsement. As Master MacLeod pointed out, in an understated fashion: "I see
no option but to adjourn the matter if it is the intention of the parties to try all of the 1ssues".
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Like the Master, I cannot say that the proposed amendment was untenable in the sense that
it could never succeed. And I specifically do not accept the appellants' submission that it was
an error of law for the Master to fail to articulate the specific ambiguity in the Share Purchase

Agreement on which the respondent's amendment could succeed. 4

It is also worth noting several of the observations made by Master MacLeod in his May 30,

2013 endorsement adjourning the trial of the Ottawa Proceedings:

44

[6] ..[T]he amendment effects a fundamental change to the exposure of the offeree
shareholders and it also adds issues that were either not before the court previously or which
now attract enhanced significance.

[7] For example, it is now pleaded that the misrepresentations of Med-Eng and the completion
of the purchase based on those misrepresentations caused Allen-Vanguard to spiral into
insolvency...

[8] On the other hand there was some discussion at the hearing concerning the possibility of
bifurcating the trial and [counsel for the Offeree Shareholders] wishes to bring a summary
judgment motion. I have ruled that it is not possible based on the wording of the SPA alone
to determine that there are no circumstances that would permit recovery of more than 340
million from the offeree shareholders. RSJ Hackland has come to the same conclusion. In his
decision he notes that it may be necessary to consider parol evidence. Of course the admission
of parol evidence requires that the court first find that the exceptions to the "parol evidence
rule" apply and the nature and extent of the evidence that will then be admitted is itself open
to argument. I am included to agree with the submissions of Mr. Slaght that it is quite unlikely
that a judge will make that kind of decision on a summary judgment motion.

[9] On the other hand it might be possible to try that question. The question is whether or not
the SPA caps the liability of the offeree shareholders even if there was fraud providing it is
not fraud on the part of those shareholders. Counsel could agree to try that issue.

[10] There are other threshold questions. Allen Vanguard must prove that there were
misrepresentations. They must prove that the misrepresentations were relied upon and that
it was reasonable to do so in the face of Allen-Vanguard's own due diligence. In order to
have any possibility of a claim above the amount in the escrow fund they must prove that
the misrepresentations were fraudulent. Losing on any one of those issues is either fatal or
would confine the remedy to the escrow fund.

Luxton, in his October 28, 2013 affidavit, clarified the nature of AVC's amended claim

against Growthworks:
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August 22, 2013). Five weeks later Growthworks obtained the ¢
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AVC delivered a Reply
Initial Order.

46 On October 2, 2013, Master MacLeod set December 10 as the date for a pf%v‘ﬁeg@ motion in
the Ottawa Proceedings and advised that RSJ Hackland would hear a summary judgment motion
by the Offeree bnar@hoiders Lvmenﬁy the existence of the Initial Order was not disclosed at that
case conference, and it appears that none of the counsel present at that case conference knew about

it.

bt

47  Insubsequent correspondence with Master MacLeod, counsel for the Gfferee Shareholders,
including Growthworks, took the position that his clients would not be delivering any motion
materials in light of the stay of proceedings in the Initial Order until issues with Growthworks
were sorted out in the CCA4 proceeding.

48 Paul Echenberg, the President of a firm advising the Offeree Shareholders in the Ottawa
Proceedings, expressed the view in his November 24, 2013 affidavit that those proceedings were
"nowhere ready for trial", an assessment that I accept as reasonably accurate. The evidence
filed on these motions disclosed that production, discovery, refusals and privilege issues remain
outstanding in the Ottawa Proceedings. That Qia‘t@ of affairs was confirmed by the information
provided by Master MaclLeod in his March 17, 2014 email report to me, which 1 circulated to
counsel:

Ordinarily ifsuch atrial is then adjourned because the timetable goes awry we will not provide

a new fixed da‘;e umﬂ at least one of the parties is :m a position to set the matter down. We

act there are motions contemplated which would make ‘a:n

: i the gional manager 1o
accommodate a 3@ We@k trial in 2014 particularly, if as I suspect, another long civil trial
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would be possible to accommodate a trial of 10 weeks in early 2015 or in the fall of that
year. (emphasis added)

My inquiries to RSJ Hackland about the availability of trial dates yielded similar information.
Realistically, then, the Ottawa Proceedings will not proceed to trial until sometime in 2015 and
continued litigation skirmishing between the parties might well push that date back further if past
history is any indicator of future conduct.

V. Positions of the parties

49  Growthworks, supported by the other Offeree Shareholders, seeks the holding of a "mini-
trial" on the two Proposed Claims Issues in the context of its CCAA proceeding. It offered some
details on how such a "mini-trial" would operate. Growthworks would file affidavit evidence on
the process of negotiating the SPA. Specifically, it would tender evidence from:

(i) Robert Chapman, a lawyer at McCarthy Tetrault involved in negotiating and drafting the
SPA;

(ii) Cécile Ducharme, an advisor to Schroder Venture Managers (Canada) Ltd. who provided
instructions to Chapman on behalf of some Offeree Shareholders during the negotations; and,

(iii) Paul Echenberg, who would discuss some of the positions taken by Offeree Shareholders
5

during the SPA negotiations.
In addition, the Fund would file documentary evidence on two issues: (i) the history of AVC's
amalgamations; and, (ii) evidence that during its own 2009 - 2010 CCAA proceeding AVC did not
suggest that it had a potential claim of $650 million against the Offeree Shareholders;

50 On its part, AVC opposed the continuation of the stay as against the Ottawa Proceedings
arguing that that litigation would not affect the Fund's ability to continue its business or to
restructure and that Growthworks would have "very limited involvement in the litigation with"
AVC. That said, AVC did not back down from its pleaded position that the Fund's maximum
exposure in the AVC Action would be joint and several liability for the full $650 million damage
claim.

51 As to the "mini-trial" proposed by Growthworks, AVC argued that it (i) would not finally
dispose of the dispute between the parties, (ii) would result in additional litigation costs, perhaps
in the range of hundreds of thousands of dollars, (iii) could not be completed within one week,
but would require three weeks, (iv) would require an examination of AVC's allegations of fraud in
order to interpret provisions of the SPA, albeit AVC couched this part of its argument in terms of
the "factual matrix" necessary for contractual interpretation, and (v) would unfairly restrict AVC's
rights of appeal. AVC did not describe the type of evidence it might call on a "mini-trial", which I
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A. What the parties really are seeking on their motions
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A1 AVC really is asking io lift the siay of proceedings in respect of the Ottawa Proceedings

52 AV C submitted that it was not moving to lift the CCAA stay of proceedings, but "rather
to confirm that the stay imposed by the Initial Order will not be extended to apply to the Allen-
Vanguard Proceedings”. The simple response to that submission is that the Initial Order, by its
terms, applied to the Ottawa Proceedings, at least to the extent of the Fund's involvement in them.
Paragraph 14 of the Initial Order could not be clearer:

[Alny and all Proceedings currently under way against or in respect of the Applicant or
affecting the Business or the Property are hereby stayed and suspended pending further Order
of this Court.

Growthworks is a party 1o the Offeree Action and the AVC Action. Both are proceedings "in
respect of the Applicant or affecting the Business or the Property”. Both therefore are stayed in
respect of the participation of Growthworks in those procwdmos Master Ma QL d accurately
summarized the effect of the stay of proceedings in paragraphs 3 through 5 of his November 12,

2013 endorsement.

53 Although the stay does not extend, by its terms, to a person other than Growthworks — and
no request was made to extend the Initial Order to non-parties — the practic a? conse Qumfs ofthe
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55 AVC sought, by way of alternative relief, an order confirming that the stay had no effect
on the Oftawa Proceedings in respect of any party other than Growthworks. The Initial Order did
not purport to stay any proceeding except one "against or in respect of" the Fund or "affecting
the Business or the Property". So, AVC's articulation of its alternative relief does nothing more
than describe the actual scope of the stay in the Initial Order. Yet, based on the evidence filed by
AVC, it really is not seeking the alternative relief because it wants to proceed to a full, traditional,
expensive, conventional {rial against all Offeree Shareholders, including Growthworks, and it
wants any finding of liability and damages to bind Growthworks. As a practical matter, then, one
must treat AVC's motion as a request to lift the stay of proceedings against Growthworks.

A.2 Growthworks really is asking for a two-stage claims process under the CCAA

56  Looked at one from one perspective, one could regard the Fund's request for a "mini-trial"
within the CCAA4 proceeding as nothing more than an attempt to re-schedule its proposed summary
judgment motion in the Ottawa Proceedings from a judge in Ottawa to a judge on the Toronto
Region Commercial List. Indeed, Echenberg contended that the proposed mini-trial would deal
with the same issues as those in the intended summary judgment motion which RSJ Hackland is
scheduled to hear. If the request was based on nothing more than that, it would be a misuse of the
CCAA process. But, the record disclosed that more was at play on the Fund's motion.

57 Growthworks did secure protection from this Court under the CCAA4 and this Court has
made a Claims Procedure Order. That order referred the issue of the process to determine the AVC
Claim to a later consideration by this Court. Section 20(1)(a)(iii) of the CCA4 provides that the
amount represented by a claim of any unsecured creditor is the amount "proof of which might
be made under the Bankruptcy and Insolvency Act". Section 121(2) of the BIA requires that the
determination whether any contingent claim is a provable claim and the valuation of such a claim
must be made in accordance with BI4 s. 135. Section 135(1.1) of the BI4 requires a trustee to
determine whether any contingent claim is a provable claim and, if it is, to value it. CCA4 s. 20(1)
(a)(iii) modifies that process because it states that if the amount of a provable contingent claim "is
not admitted by the company, the amount is to be determined by the court on summary application
by the company or by the creditor".

58  Against that statutory background, I regard the motion brought by Growthworks, in essence,
as one seeking to establish, under paragraph 46 of the Claims Procedure Order, a procedure for

determining the Allen-Vanguard Claim. 6 Growthworks, in effect, proposes a two-stage claims
process. First, the court would determine the two Proposed Claims Issues. Then, second...well,
the second stage is difficult to discern from the Fund's materials; it is somewhat shrouded in the
mists of the future. But, as I understand the position of Growthworks, if a court determines the
two Proposed Claims Issues, the parties would have a clearer picture of what issues remained in
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court to determine ymount "on summary application”, W

should look tike is at ﬁhe heart of the Fund's motion.

60 A stay of proceedings is a key element of any CCAA4 process. It affects the positions of a
company's secured and unsecured creditors, as well as others who could @Otamiaﬁy jeopardize the
success of the restructuring plan and the continuance of the company. A stay affords a company
breathing room in which to re-organize its affairs and compromise its obligations, or to divest
assets to enable the business to operate under different ownership while generating funds fo pay
obligations or, in complex situations, to effect an orderly liquidation of the business enterprise. As
stated by Farley J. in Lehndorff General Partner Ltd., Re:

1t has been held that the intention of the CCA4 is to prevent any manoeuvres for positioning
among the creditors during the period required to develop a plan and obtain approval of
creditors. Such manoeuvres could give an aggressive creditor an advantage to the prejudice of
others who are less aggressive and would undermine the company's financial position making
it even less likely that the plan will succeed....The possibilify that one or more creditors
may be prejudiced should not affect the court's exercise of its authority 1o grant a stay of
proceedings under the CCAA4 because this affect is offset by the benefit to all creditors and to

the company of facilitating a reorganization. The court's primary concerns under the CCAA

must be for the debtor and all of the creditors.

A party seeking to lift a stay bears a heavy onus of persuading a court 10 do so. 8

61 AJ hough many of AVC's submissions focused on opposing any extension of the stay of
reality of this CCAA4 proceeding is that a stay remains in place until April 1
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63 On the return of that stay extension motion, not only must Growthworks file evidence to
address the requirements for an extension specified in CCA4 s. 11.02(3), but both it and AVC
must also adduce evidence to address certain factors identified by this Court in Canwest Global

Communications Corp., Re ? relating to a request to lift a stay of proceedings.

64 The first factor involves whether the plan is likely to fail or, whether after the passage
of almost half a year, the CC44 applicant, Growthworks, is no closer to a proposal than at the
commencement of the stay period. The ground has shifted significantly since the argument of these
motions on February 11, 2014. The SISP did not succeed. No merger transaction materialized.
Growthworks remains in discussions with its only secured creditor, Roseway, about where to go
from here. And although the Monitor ran a claims process, in its Sixth Report it stated that it did
not "anticipate responding to or adjudicating disputed claims until such time as Roseway is paid
in full and there are, or are likely to be, remaining funds for distribution to unsecured creditors of
the Fund". In light of that state of affairs, Growthworks must explain certain matters to the Court:’'

(i) Why does a need continue to exist to develop a CCAA4 claims process for the AVC
Claim? Ross, in his November 20, 2013 affidavit, cast the need for some determination of
the extent of AVC's Claim in terms of establishing the necessary groundwork for a possible
merger transaction. In his view, if a court were to determine the issue of whether the Offeree
Shareholders' exposure under the SPA was limited to the $40 million Indemnification Escrow
Amount and AVC's Claim in excess of that amount was dismissed, then "the continuation of
the [AVC] Action would not impede the completion of a merger transaction or the completion
of any other restructuring transaction that may arise from the implementation of the SISP".
In light of the failure of the SISP process, why does a continued, practical need exist for the
determination of the AVC Claim in a summary fashion? Why is the determination of the
AV C Claim in the CCA4 proceeding needed to maintain the integrity of the CCAA process

in light of the failure of the SISP? !°

(i1) What tangible benefits, including dollars and cents benefits, would a CCAA4 claims process
offer to the restructuring objectives underlying this particular CCAA proceeding at this point
of time?

(iii) How would Growthworks' proposed two-stage claims process, involving an initial
determination of the two Proposed Claims Issues, advance the ultimate determination of
AV(C's Claim and offer tangible dollars and cents benefits to the company in its efforts to
re-organize?

(iv) On the latter point, the record was devoid of any evidence about the amount of litigation
costs Growthworks has incurred and is incurring in the Ottawa Proceedings. That kind
of evidence is most relevant to crafting a proportionate CCAA4 summary claims process.
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65 The second factor is how AVC, an unsecured contingent creditor, would be significantly
prejudiced by a refusal to lift the stay and instead be required to prove its claim against
Growthworks in a summary CCAA claims process. As mentioned, the record disclosed little
prospect of the Ottawa Proceedings going to trial until sometime in 2015, if then. A 10-week
trial of all issues sometime in 2015 hardly qualifies as a "summary application” of a claim for
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that such a summary CCAA claims hearing should be held, I would be inclined to schedule it for
early July, with reasons to be released just after Labour Day.

VII. Summary

67 By way of summary, in light of the material events which have transpired in the Fund's
CCAA proceeding since the hearing of these motions last month and in light of the material
evidentiary gaps in the records filed on those motions, I defer my disposition of those motions
until consideration of the forthcoming motion to extend the stay period, of which I seize myself,
and I direct the filing of the additional evidence described above.

68 I would conclude by observing that there is a certain "tail wagging the dog" aspect to these
motions, if such a metaphor remains culturally acceptable. Growthworks was a 12.5% shareholder
in Med-Eng, with its litigation exposure initially capped at foregoing 12.5% of $40 million, or $5
million. For business reasons which were accepted by this Court, Growthworks secured protection
under the CCAA, a reality which all parties must accept. As I mused at the hearing, it is always
open to the parties to find some way that the tail stops wagging the dog.

Order accordingly.

Footnotes

1 2013 ONSC 2950 (Ont. 5.C.1.), para. 2 (emphasis added).

2 Ibid., paras. 4 and 5 (emphasis added).‘

3 Ibid., para. 7 (emphasis added).

4 1bid., para. 9 (emphasis added).

5 1 make no comment on the admissibility of any part of that proposed evidence.

6 1 see no merit in the bifurcation argument advanced by AVC in paras. 66 e seq. of its February 5, 2014 Factum. The Fund's proposal
for a "mini-trial” was made in the context of developing a summary claims process in a CCAA proceeding. If AVC does not wish to
proceed with a claim against Growthworks in the CCAA proceeding, it can so advise the Monitor and be bound by the consequences
of a final order in the CCAA4 proceeding. If it does wish to continue with a claim against Growthworks, then it must face the reality
that a CCAA proceeding is underway.

7 (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]), p. 32.

8 Timminco Lid., Re, 2012 ONSC 2515 (Ont. S.C.J. [Commercial List]), para. 16.

9 2009 CarswellOnt 7882 (Ont. S.C.J. [Commercial List]), para. 33.

10 Campeau v. Olympia & York Developments Ltd. {1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.), para. 25.

11 As to the summary nature of CCAA claims procedures, see Stelco Inc., Re [2006 CarswellOnt 3050 (Ont. C.A.)], 2006 CanLII 16526,

para. 9.
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Tax - Goods and Services Tax — Collection and remittance — GST held in trust

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief
under Companies' Creditors Arrangement Act (CCAA) — Under order of BC Supreme Court,
amount of GST debt was placed in trust account and remaining proceeds of sale of assets paid
to major secured creditor — Debtor's application for partial lifting of stay of proceedings to
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be beneficiary sufficient to support express {rust — Amount held in respect of GST debt was
not subject to a@em@d frust, priority or express trust in favour of Crown — Excise Tax Act,
R.S.C. 1985, ¢. B-15, 88, 222(1), (1.1)

Tax - General principles — Priority of tax claims in bankruptcy proceedings

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief
under Companies' Creditors Arrangement Act (CCAA)-— Under order of BC Supreme Court,
amount of GST debt was placed in trust account and remaining proceeds of sale of assets paid
to major secured creditor — Debtor's application for partial lifting of stay of proceedings to
assign itself into bankruptcy was granted, while Crown's application for payment of tax debt
was dismissed — Crown's appeal to BC Court of Appeal was allowed — Creditor appealed
to Supreme Court of Canada —— Appeal allowed — Analysis of ETA and CCAA vyielded
conclusion that CCAA provides that statutory deemed trusts do not apply, and that Parliament
did not intend to restore Crown's deemed trust priority in GST claims under CCAA When
it amended ETA in 2000 — Parliament had moved away from asserting priority for Crown
claims under both CCAA and Bankruptey and Insolvency Act (BIA), and neither statute
provided for preferred treatment of GST claims — Giving Crown priority over GST claims
during CCAA proceedings but not in bankruptey would reduce use of more flexible and

esponsive CCAA regime — Parliament likely inadvertently succumbed io drafiing anomaly
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de TPS détenu en fiducie

Débitrice devait a la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la
Loi sur la taxe d'accise (LTA) — Débitrice a entamé des procédures judiciaires en vertu de
la Loi sur les arrangements avec les créanciers des compagnies (LACC) — En vertu d'une
ordonnance du tribunal, le montant de la créance fiscale a été déposé dans un compte en
fiducie et la balance du produit de la vente des actifs a servi a payer le créancier garanti
principal — Demande de la débitrice visant & obtenir la levée partielle de la suspension de
procédures afin qu'elle puisse faire cession de ses biens a été accordée, alors que la demande
de la Couronne visant a obtenir le paiement des montants de TPS non remis a été rejetée —
Appel interjeté par la Couronne a été accueilli — Créancier a formé un pourvoi — Pourvoi
accueilli — Analyse de la LTA et de la LACC conduisait a la conclusion que le législateur
ne saurait avoir eu l'intention de redonner la priorité, dans le cadre de la LACC, a la fiducie
réputée de la Couronne & I'égard de ses créances relatives a la TPS quand il a modifié la
LTA, en 2000 — Législateur avait mis un terme a la priorité accordée aux créances de la
Couronne sous les régimes de la LACC et de la Loi sur la faillite et I'insolvabilité (LFI), et
ni I'une ni 'autre de ces lois ne prévoyaient que les créances relatives a la TPS bénéficiaient
d'un traitement préférentiel — Fait de faire primer la priorité de la Couronne sur les créances
découlant de la TPS dans le cadre de procédures fondées sur la LACC mais pas en cas de
faillite aurait pour effet de restreindre le recours a la possibilité de se restructurer sous le
régime plus souple et mieux adapté de la LACC — 1l semblait probable que le législateur
avait par inadvertance commis une anomalie rédactionnelle — On ne pourrait pas considérer
l'art. 222(3) de la LTA comme ayant implicitement abrogé I'art. 18.3 de la LACC, compte
tenu des modifications récemment apportées a la LACC — Sous le régime de la LACC, le
tribunal avait discrétion pour établir une passerelle vers une liquidation opérée sous le régime
de la LFI et de lever la suspension partielle des procédures afin de permettre a la débitrice
de procéder a la transition au régime de liquidation — Il n'y avait aucune certitude, en vertu
de I'ordonnance du tribunal, que la Couronne était le bénéficiaire véritable de la fiducie ni
de fondement pour donner naissance & une fiducie expresse — Montant per¢u au titre de la
TPS ne faisait I'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de

la Couronne.

Taxation - Principes généraux — Priorité des créances fiscales dans le cadre de
procédures en faillite
Débitrice devait a la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la

Loi sur la taxe d'accise (I.TA) — Débitrice a entamé des procédures judiciaires en vertu de
la Loi sur les arrangements avec les créanciers des compagnies (LACC) — En vertu d'une
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Ted Leroy Trucking [Century Services] Ltd., Re, 2010 8CC 60, 2010 CarswellBC 3419

2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

The creditor appealed to the Supreme Court of Canada.

Held: The appeal was allowed.

Per Deschamps J. (McLachlin C.J.C., Binnie, LeBel, Charron, Rothstein, Cromwell JJ.
concurring): A purposive and contextual analysis of the ETA and CCAA yielded the
conclusion that Parliament could not have intended to restore the Crown's deemed trust
priority in GST claims under the CCAA when it amended the ETA in 2000. Parliament
had moved away from asserting priority for Crown claims in insolvency law under both the
CCAA and Bankruptcy and Insolvency Act (BIA). Unlike for source deductions, there was
no express statutory basis in the CCAA or BIA for concluding that GST claims enjoyed any
preferential treatment. The internal logic of the CCAA also militated against upholding a

deemed trust for GST claims.

Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptcy
would, in practice, deprive companies of the option to restructure under the more flexible and
responsive CCAA regime. It seemed likely that Parliament had inadvertently succumbed to
a drafting anomaly, which could be resolved by giving precedence to s. 18.3 of the CCAA.
Section 222(3) of the ETA could no longer be seen as having impliedly repealed s. 18.3 of
the CCAA by being passed subsequently to the CCAA, given the recent amendments to the
CCAA. The legislative context supported the conclusion that s. 222(3) of the ETA was not
intended to narrow the scope of s. 18.3 of the CCAA.

The breadth of the court's discretion under the CCAA was sufficient to construct a bridge to
liquidation under the BIA, so there was authority under the CCAA to partially lift the stay of
proceedings to allow the debtor's entry into liquidation. There should be no gap between the
CCAA and BIA proceedings that would invite a race to the courthouse to assert priorities.

The court order did not have the certainty that the Crown would actually be the beneficiary of
the funds sufficient to support an express trust, as the funds were segregated until the dispute
between the creditor and the Crown could be resolved. The amount collected in respect of
GST but not yet remitted to the Receiver General of Canada was not subject to a deemed

trust, priority or express trust in favour of the Crown.

Per Fish J. (concurring): Parliament had declined to amend the provisions at issue after
detailed consideration of the insolvency regime, so the apparent conflict between s. 18.3
of the CCAA and s. 222 of the ETA should not be treated as a drafting anomaly. In the
insolvency context, a deemed trust would exist only when two complementary elements co-
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the CCA

tution of insolvency proceedings, and so s.

mentioned the BIA so as to exclude it from its ambit, rather than include it as the @%“hmf statutes
did. As none of these statutes mentioned the CCAA expressly, the specific reference to the
BIA had no bearing on the interaction with the CCAA. It was the confirmatory provisions
in the insolvency statutes that would determine whether a given deemed trust would subsis
during insolvency proceedings.

inoperative upc}ﬁ the instit

e

Per Abella J. (dissenting): The appellate court properly found that s. 222(3) of the ETA gave
priority during CCAA proceedings to the Crown's deemed trust in unremifted GST. The
failure to exempt the CCAA from the operation of this provision was a reflection of clear
legislative intent. Despite the requests of various constituencies and case law confirming
that the ETA took precedence over the CCAA, there was no responsive legislative revision
and the BIA remained the only exempted statute. There was no policy justification for
interfering, through interpretation, with this clarity of legislative intention and, in any event,
the application of other principles of interpretation reinforced this conclusion. Contrary to the
majority's view, the "later in time" principle did not favour the precedence of the CCAA, as
the CCAA was merely re-enacted without significant substantive changes. According to the
Interpretation Act, in such circumstances, s. 222(3) of the ETA remained the later provision.
The chambers judge was required to respect the priority regime set out in s. 222(3) of the
HTA and so did not have the authority to deny the Crown's request for payment of the GST
funds during the CCAA proceedings.
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Ted Leroy Trucking [Century Services] Lid., Re, 2010 SCC 60, 2010 CarswellBC 3419

2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

L'appel interjeté par la Couronne a été accueilli. La Cour d'appel a conclu que le tribunal se
devait, en vertu de la LTA, de donner priorité & la Couronne une fois la faillite inévitable. La
Cour d'appel a estimé que l'art. 222 de la LTA établissait une fiducie présumée ou bien que
I'ordonnance du tribunal a I'effet que les montants de TPS soient détenus dans un compte en
fiducie créait une fiducie expresse en faveur de la Couronne.

Le créancier a formé un pourvoi.

Arrét: Le pourvoi a été accueilli.

Deschamps, J. (McLachlin, J.C.C., Binnie, LeBel, Charron, Rothstein, Cromwell, JJ.,
souscrivant a son opinion) : Une analyse téléologique et contextuelle de lalL. TA etdela LACC
conduisait & la conclusion que le 1égislateur ne saurait avoir eu l'intention de redonner la
priorité, dans le cadre de laLLACC, 4 la fiducie réputée de la Couronne a I'égard de ses créances
relatives & la TPS quand il a modifié 1a LTA, en 2000. Le législateur avait mis un terme a la
priorité accordée aux créances de la Couronne dans le cadre du droit de I'insolvabilité, sous
le régime de la LACC et celui de la Loi sur la faillite et I'insolvabilité (LFI). Contrairement
aux retenues a la source, aucune disposition législative expresse ne permettait de conclure
que les créances relatives a la TPS bénéficiaient d'un traitement préférentiel sous le régime
de la LACC ou celui de la LFI. La logique interne de la LACC allait également a 'encontre
du maintien de la fiducie réputée a I'égard des créances découlant de la TPS.

Le fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le
cadre de procédures fondées sur la LACC mais pas en cas de faillite aurait pour effet, dans les
faits, de priver les compagnies de la possibilité de se restructurer sous le régime plus souple
et mieux adapté de la LACC. Il semblait probable que le 1égislateur avait par inadvertance
commis une anomalie rédactionnelle, laquelle pouvait étre corrigée en donnant préséance a
l'art. 18.3 de la LACC. On ne pouvait plus considérer I'art. 222(3) de la LTA comme ayant
implicitement abrogé l'art. 18.3 de la LACC parce qu'il avait été adopté apres la LACC,
compte tenu des modifications récemment apportées a la LACC. Le contexte 1égislatif étayait
la conclusion suivant laquelle 'art. 222(3) de la LTA n'avait pas pour but de restreindre la
portée de I'art. 18.3 de la LACC.

L'ampleur du pouvoir discrétionnaire conféré au tribunal par la LACC était suffisant pour
établir une passerelle vers une liquidation opérée sous le régime de la LFI, de sorte qu'il
avait, en vertu de la LACC, le pouvoir de lever la suspension partielle des procédures afin
de permettre & la débitrice de procéder a la transition au régime de liquidation. Il n'y avait
aucune certitude, en vertu de I'ordonnance du tribunal, que la Couronne était le bénéficiaire
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Ted Leroy Trucking [Century Services] Lid., Re, 2010 5CC 60, 2010 CarswellBC 3419

2010 8CC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010} 3 5.C.R. 379...

préséance de la « loi postérieure » ne militait pas en faveur de la présance de la LACC, celle-
ci ayant été simplement adoptée a nouveau sans que l'on ne lui ait apporté de modifications
importantes. En vertu de la Loi d'interprétation, dans ces circonstances, l'art. 222(3) delal.TA
demeurait la disposition postéricure. Le juge siégeant en son cabinet était tenu de respecter
le régime de priorités établi a I'art. 222(3) de la LTA, et il ne pouvait pas refuser la demande
présentée par la Couronne en vue de se faire payer la TPS dans le cadre de la procédure

introduite en vertu de la LACC.
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en général — referred to

Code civil du Québec, 1..Q. 1991, c. 64

WesttawNext canapa Copydght ® Thomson Reuters Canada Limited ot its licensors {excluding individual court documents). All rights reserved.
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s. 37 — considered

s. 37(1) — referred to

Employment Insurance Act, S.C. 1996, c. 23
Generally — referred to

s. 86(2) — referred to

s. 86(2.1) [en. 1998, c. 19, s. 266(1)] — referred to

Excise Tax Act, R.S.C. 1985, ¢. E-15
Generally — referred to

s.222(1) [en. 1990, c. 45, s. 12(1)] — referred to

s. 222(3) [en. 1990, c. 45, s. 12(1)] — considered

Fairness for the Self-Employed Act, S.C. 2009, ¢. 33
Generally — referred to

Income Tax Act, R.S.C. 1985, c¢. 1 (5th Supp.)
s. 227(4) — referred to

s. 227(4.1) [en. 1998, c. 19, 5. 226(1)] — referred to

Interpretation Act, R.S.C. 1985, c. I-21
s. 44(f) — considered

Personal Property Security Act, S.A. 1988, ¢. P-4.05
Generally — referred to

Sales Tax and Excise Tax Amendments Act, 1999, S.C. 2000, c. 30
Generally — referred to

Wage Earner Protection Program Act, S.C. 2005, ¢. 47, 5. 1
Generally — referred to

s. 69 — referred to

Wastlawhlert. canapa Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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s. 222(1) [en. 1990, c. 45, s. 12(1)] — considered
s. 222(3) [en. 1990, c. 45, s. 12(1)] — considered

s.222(3)(a) [en. 1990, ¢. 45, s. 12(1)] — considered

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
Generally — referred to

s. 227(4) — considered
s.227(4.1) [en. 1998, c. 19, 5. 226(1)] — considered

s.227(4.1)(a) [en. 1998, ¢. 19, s. 226(1)] — considered
Statutes considered Abella J. (dissenting):

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c¢. C-36
Generally — referred to

s. 11 — considered

s. 11(1) — considered

s. 11(3) — considered

s. 18.3(1) [en. 1997, c. 12, 5. 125] — considered

s. 37(1) — considered

Excise Tax Act, R.S.C. 1985, ¢c. E-15
Generally — referred to

5. 222 [en. 1990, c. 45, s. 12(1)] — considered

s.222(3) [en. 1990, c. 45, s. 12(1)] — considered

Interpretation Act, R.S.C. 1985, ¢. I-21
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mmediate payment of tax d@?:ﬁ:,

For the first time this Court is called upon to directly interpret the provisions of the Companies’
Creditors Awwweme/z, Act, ??if % ( 9?}5% c. C-36 {"CTA4M. In that respect, two questions are
visions of the CC A/@‘ and the Fxcise Tax Act, R.S.C

5, ¢ E% 5 ( Ei%”‘ wm@h éu"wer courts have held to be in conflict with one another. fh@
second concerns the scope of a court's discretion when supervising reorganization. The relevant
statutory provisions are reproduced in the Appendix. On the first question, having considered
the evolution of Crown priorities in the context of insolvency and the wording of the various
statutes creating Crown priorities, T conclude that it is the CCA4 and not the £74 that provides
the rule. On the second question, I conclude that the broad discretionary jurisdiction conferred on
the supervising judge must be interpreted having regard to the remedial nature of the CCAA4 and
insolvency legislation generally. Consequently, the court had the discretion to partially lift a stay
of proceedings to allow the debtor to make an assignment under the Bankruptcy and Insclvericy
Act, R.S.C. 1985, ¢. B-3 {("BI4"). I would allow the appeal.
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BIA. However, the CCAA also provides that subject to certain exceptions, none of which mentions
GST, deemed trusts in favour of the Crown do not operate under the CCAA4. Accordingly, under the
CCAA the Crown ranks as an unsecured creditor in respect of GST. Nonetheless, at the time LLeRoy
Trucking commenced CCAA proceedings the leading line of jurisprudence held that the £74 took
precedence over the CCAA such that the Crown enjoyed priority for GST claims under the CCAA,
even though it would have lost that same priority under the BI4. The CCAA underwent substantial
amendments in 2005 in which some of the provisions at issue in this appeal were renumbered and
reformulated (S.C. 20035, c. 47). However, these amendments only came into force on September
18, 2009. I will refer to the amended provisions only where relevant.

4 On April 29, 2008, Brenner C.J.S.C., in the context of the CCAA proceedings, approved
a payment not exceeding $5 million, the proceeds of redundant asset sales, to Century Services,
the debtor's major secured creditor. LeRoy Trucking proposed to hold back an amount equal to
the GST monies collected but unremitted to the Crown and place it in the Monitor's trust account
until the outcome of the reorganization was known. In order to maintain the starus quo while the
success of the reorganization was uncertain, Brenner C.J.S.C. agreed to the proposal and ordered
that an amount of $305,202.30 be held by the Monitor in its trust account.

5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy
Trucking sought leave to make an assignment in bankruptcy under the BI4. The Crown sought
an order that the GST monies held by the Monitor be paid to the Receiver General of Canada.
Brenner C.J.S.C. dismissed the latter application. Reasoning that the purpose of segregating the
funds with the Monitor was "to facilitate an ultimate payment of the GST monies which were
owed pre-filing, but only if a viable plan emerged", the failure of such a reorganization, followed
by an assignment in bankruptcy, meant the Crown would lose priority under the B/4 (2008 BCSC
1805, [2008] G.S.T.C. 221 (B.C. S.C. [In Chambers]))).

6  The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205,
[2009] G.S.T.C. 79,270 B.C.A.C. 167 (B.C. C.A.)). Tysoe J.A. for a unanimous court found two
independent bases for allowing the Crown's appeal.

7 First, the court's authority under s. 11 of the CCAA was held not to extend to staying the
Crown's application for immediate payment of the GST funds subject to the deemed trust after it
was clear that reorganization efforts had failed and that bankruptcy was inevitable. As restructuring
was no longer a possibility, staying the Crown's claim to the GST funds no longer served a purpose
under the CCAA and the court was bound under the priority scheme provided by the E7A to allow
payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators Hockey
Club Corp. (Re), [2005] G.S.T.C. 1, 73 O.R. (3d) 737 (Ont. C.A.), which found that the £74
deemed trust for GST established Crown priority over secured creditors under the CCAA.

WesitawNert. canaba Copyright ® Thomson Reuters Canada Limited of its licensors {excluding individual court documents). All fights reserved.



3. Analysis

10 The first issue concerns Crown priorities in the context of insolvency. As will be seen, the 74
provides for a deemed trust in favour of the Crown in respect of GST owed by a debtor "[d]espite ...
any other enactment of Canada (except the Bankruptcy and Insolvency Act)" (s. 222(3)), while
the CCAA stated at the relevant time that "notwithstanding any provision in federal or provincial
legislation that has the effect of deeming property to be held in trust for Her Majesty, property of
a debtor company shall not be [so] regarded” {s. 18.3(1)). 1t is difficult to imagine two statutory
provisions more apparently in conflict. However, as is often the case, the apparent conflict can be
resolved through interpretatio
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12 Insolvency is the factual situation that arises when a debtor is unable to pay creditors (see
generally, R. J. Wood, Bankruptcy and Insolvency Law (2009), atp. 16). Certain legal proceedings
become available upon insolvency, which typically allow a debtor to obtain a court order staying
its creditors' enforcement actions and attempt to obtain a binding compromise with creditors to
adjust the payment conditions to something more realistic. Alternatively, the debtor's assets may
be liquidated and debts paid from the proceeds according to statutory priority rules. The former is
usually referred to as reorganization or restructuring while the latter is termed liquidation.

13 Canadian commercial insolvency law is not codified in one exhaustive statute. Instead,
Parliament has enacted multiple insolvency statutes, the main one being the BIA. The BIA
offers a self-contained legal regime providing for both reorganization and liquidation. Although
bankruptcy legislation has a long history, the BIA itself is a fairly recent statute — it was enacted
in 1992. It is characterized by a rules-based approach to proceedings. The BIA is available to
insolvent debtors owing $1000 or more, regardless of whether they are natural or legal persons. It
contains mechanisms for debtors to make proposals to their creditors for the adjustment of debts. If
a proposal fails, the B/A4 contains a bridge to bankruptcy whereby the debtor's assets are liquidated
and the proceeds paid to creditors in accordance with the statutory scheme of distribution.

14 Access to the CCA4 is more restrictive. A debtor must be a company with liabilities in excess
of $5 million. Unlike the BI4, the CCAA contains no provisions for liquidation of a debtor's assets
if reorganization fails. There are three ways of exiting CCA4 proceedings. The best outcome is
achieved when the stay of proceedings provides the debtor with some breathing space during which
solvency is restored and the CCAA process terminates without reorganization being needed. The
second most desirable outcome occurs when the debtor's compromise or arrangement is accepted
by its creditors and the reorganized company emerges from the CCAA proceedings as a going
concern. Lastly, ifthe compromise or arrangement fails, either the company or its creditors usually
seek to have the debtor's assets liquidated under the applicable provisions of the BI4 or to place
the debtor into receivership. As discussed in greater detail below, the key difference between
the reorganization regimes under the BI4 and the CCAA is that the latter offers a more flexible
mechanism with greater judicial discretion, making it more responsive to complex reorganizations.

15 As I will discuss at greater length below, the purpose of the CCAA — Canada's first
reorganization statute — is to permit the debtor to continue to carry on business and, where
possible, avoid the social and economic costs of liquidating its assets. Proposals to creditors under
the BIA serve the same remedial purpose, though this is achieved through a rules-based mechanism
that offers less flexibility. Where reorganization is impossible, the B/4 may be employed to
provide an orderly mechanism for the distribution of a debtor's assets to satisfy creditor claims

according to predetermined priority rules.

L PR DO - N . . N o o , . . . s
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17 Parliament undersiood when adopting the CCAA that liquidation of an insolvent company
was harmful for most of those it affected —— notably creditors and employees — and that a workout
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which allowed the company to survive was optimal (Sarra, Creditor Rights, at pp. 13-15

Farly commm v ol v lence alan endor 28, 11
18 Harly commentary and jurisprudence also endorsed the CCAA's remedial objectives. It

recognized that companies retain more value as going concerns m e underscoring that intangible
losses, such as the evaporation of the companies' goodwill, result from liquidation (8. E. Edwards,
"Reorganizations Under the Companies’ Creditors Arrangement Act” (1947, 25 Can. Bar Rev.
587, at p. 592). Reorganization serves the public interest by facilitating the survival of companies
supplying goods or services crucial to the health of the economy or saving large numbers of jobs
(ibid., at p. 593). Insolvency could be so widely felt as to impact stakeholders other than creditors
and employees. Variants of these views resonate today, with reorganization justified in terms of
rehabilitating companies that are key elements in a complex web of interdependent economic
relationships in order to avoid the negative consequences of liquidation.

19 The CCAA fell into disuse during the next several decades, likely because amendments
o the Act in 1953 restricted its use to companies issuing bond {SQCA 1952-53, ¢. 3). During the
econommic downturn of the early 1980s, insolvency lawyers and courts adapting to the resulting
wave of m%@l‘vemie% resurrected the statute and deployed it in vesponse 1o new econormic
challenges. Participants in insolvency proceedings grew io recognize and appreciate the statute's
distinguishing feature: a grant of broad and flexible authority to the supervising court 1o make the
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limited recommendations in 1986 which eventually resulted in enactment of the Bankrupicy
and Insolvency Act of 1992 (S.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments:
Report of the Advisory Committee on Bankruptcy and Insolvency (1986)). Broader provisions for
reorganizing insolvent debtors were then included in Canada's bankruptcy statute. Although the
1970 and 1986 reports made no specific recommendations with respect to the CCAA, the House of
Commons committee studying the BIA's predecessor bill, C-22, seemed to accept expert testimony
that the BIA's new reorganization scheme would shortly supplant the CCAA4, which could then be
repealed, with commercial insolvency and bankruptcy being governed by a single statute (Minutes
of Proceedings and Evidence of the Standing Committee on Consumer and Corporate Affairs and
Government Operations, Issue No. 15, October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with
reality. It overlooked the renewed vitality the CCAA enjoyed in contemporary practice and the
advantage that a flexible judicially supervised reorganization process presented in the face of
increasingly complex reorganizations, when compared to the stricter rules-based scheme contained
in the BIA. The "flexibility of the CCAA4 [was seen as] a great benefit, allowing for creative
and effective decisions" (Industry Canada, Marketplace Framework Policy Branch, Report on the
Operation and Administration of the Bankruptcy and Insolvency Act and the Companies’ Creditors
Arrangement Act (2002), at p. 41). Over the past three decades, resurrection of the CCAA4 has
thus been the mainspring of a process through which, one author concludes, "the legal setting
for Canadian insolvency restructuring has evolved from a rather blunt instrument to one of the
most sophisticated systems in the developed world" (R. B. Jones, "The Evolution of Canadian
Restructuring: Challenges for the Rule of Law", in J. P. Sarra, ed., Annual Review of Insolvency

Law 2005 (2006), 481, at p. 481).

22  While insolvency proceedings may be governed by different statutory schemes, they share
some commonalities. The most prominent of these is the single proceeding model. The nature
and purpose of the single proceeding model are described by Professor Wood in Bankruptcy and

Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil process available to
creditors to enforce their claims. The creditors' remedies are collectivized in order to prevent
the free-for-all that would otherwise prevail if creditors were permitted to exercise their
remedies. In the absence of a collective process, each creditor is armed with the knowledge
that if they do not strike hard and swift to seize the debtor's assets, they will be beat out by

other creditors. [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if
each creditor initiated proceedings to recover its debt. Grouping all possible actions against the
debtor into a single proceeding controlled in a single forum facilitates negotiation with creditors
because it places them all on an equal footing, rather than exposing them to the risk that a

WestlawNest: canada Copyright @ Thomson Reuters Canada Limited or #is ficensors (excluding individual court documents). All rights reserved.
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the Advisory Committee on Bankrupicy ond Insclvency (1986)).

24  With parallel CCAA and BiA restructuring schemes now an accepted feature of the insolvenc

L Y
law landscape, the contemporary thrust of legisiative reform hag been towards harmonizing aspects

of insolvency law common to the two statutory schemes to the extent possible and encouraging
reorganization over Hquidation (see An Act 1o establish the Wage Earner Protection Program Act,
to amend the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act and
o make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet finergy Corp., Re,

2003 ABQB 894, [2003] G.S.T.C. 193, 30 Alia. L.R. (4th) 192 (Alta. Q.B.), at para. 19).

25  Mindful of the historical background of the CCA4 and BI4, 1 now turm to the first questiéﬂ
at issue.

3.2 GST Deemed Trust Under the CCAA

26  The Court of Appeal proceeded on the basis that the £74 precluded the court from staying the
Crown's enforcernent of the GST de@med trust when partially lifting the stay to allow the debtor
to enter bankruptcy. In so 5@5 ;g deptsd the ree 'égsmng in a line of cases culminating in Ozza wa
Senators, which held that an
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arose. After the hearing, the parties were asked to make further written submissions on this point.
As appears evident from the reasons of my colleague Abella J., this issue has become prominent
before this Court. In those circumstances, this Court needs to determine the correctness of the

reasoning in Offawa Senators.

28  The policy backdrop to this question involves the Crown's priority as a creditor in insolvency
situations which, as I mentioned above, has evolved considerably. Prior to the 1990s, Crown claims
largely enjoyed priority in insolvency. This was widely seen as unsatisfactory as shown by both
the 1970 and 1986 insolvency reform proposals, which recommended that Crown claims receive
no preferential treatment. A closely related matter was whether the CCAA4 was binding at all upon
the Crown. Amendments to the CCAA4 in 1997 confirmed that it did indeed bind the Crown (see

CCAA, s. 21, as am. by S.C. 1997, ¢. 12, 5. 126).

29 Claims of priority by the state in insolvency situations receive different treatment across
jurisdictions worldwide. For example, in Germany and Australia, the state is given no priority
at all, while the state enjoys wide priority in the United States and France (see B. K. Morgan,
"Should the Sovereign be Paid First? A Comparative International Analysis of the Priority for Tax
Claims in Bankruptcy" (2000), 74 Am. Bank. L.J. 461, at p. 500). Canada adopted a middle course
through legislative reform of Crown priority initiated in 1992. The Crown retained priority for
source deductions of income tax, Employment Insurance ("EI") and Canada Pension Plan ("CPP")
premiums, but ranks as an ordinary unsecured creditor for most other claims.

30  Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit
their enforcement. The two most common are statutory deemed trusts and powers to garnish funds
third parties owe the debtor (see F. L. Lamer, Priority of Crown Claims in Insolvency (loose-leaf),

at § 2).

31  With respect to GST collected, Parliament has enacted a deemed trust. The £74 states that
every person who collects an amount on account of GST is deemed to hold that amount in trust
for the Crown (s. 222(1)). The deemed trust extends to other property of the person collecting the
tax equal in value to the amount deemed to be in trust if that amount has not been remitted in
accordance with the E7A4. The deemed trust also extends to property held by a secured creditor
that, but for the security interest, would be property of the person collecting the tax (s. 222(3)).

32 Parliament has created similar deemed trusts using almost identical language in respect of
source deductions of income tax, EI premiums and CPP premiums (see s. 227(4) of the Income
Tax Act, R.S.C. 1985, ¢. 1 (5th Supp.) ("ITA"), ss. 86(2) and (2.1) of the Employment Insurance
Act, S.C. 1996, c. 23, and ss. 23(3) and (4) of the Canada Pension Plan, R.S.C. 1985, c. C-8). 1
will refer to income tax, EI and CPP deductions as "source deductions".

33 InRoyal Bankv. Sparrow Electric Corp., [1997] 1 S.C.R. 411 (5.C.C.), this Court addressed
apriority dispute between a deemed trust for source deductions under the /74 and security interests

HostlovNext- canapa Copyright © Thomson Reuters Canada Limited or its Hicensors (excluding individual court documents). Al rights reserved.



34 The amended text of s. 227(4.1) of the 774 and concordant source deductions deemed

frusts in the Canado P ension Pian am% the Employment Insurance Act state that the deemed trust
operates notwithstanding ﬁy other enactment of Canada,
ETA deemed trust at issue in this case is similarly worded,

The provigion reads as foliows:

222. (3) Despite any other provision of this Act {(except subsection {4)), any other enactment

of Canada (except the Bankruptcy and Insolvency Act), any enactment of a province ot any

other law, if at any time an amount deemed by subsection (1) to be held by a person in trust

for Her Majesty is not remitted to the Receiver General or withdrawn in the manner and at

the time provided under this Part, property of the person and property held by any secured

f““@dﬂ@f of the pergan that, but for a security interest, W@um be property of the person, equal
1 value 1o the amount so deemed 1o be held in trust, is deemed ..
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18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial
legislation that has the effect of deeming property to be held in trust for Her Majesty, property
of a debtor company shall not be regarded as held in trust for Her Majesty unless it would be
so regarded in the absence of that statutory provision.

This nullification of deemed trusts was continued in further amendments to the CCA4 (S.C. 2005,
c. 47), where s. 18.3(1) was renumbered and reformulated as s. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or provincial legislation that
has the effect of deeming property to be held in trust for Her Majesty, property of a debtor
company shall not be regarded as being held in trust for Her Majesty unless it would be so

regarded in the absence of that statutory provision.

38 An analogous provision exists in the B/4, which, subject to the same specific exceptions,
nullifies statutory deemed trusts and makes property of the bankrupt that would otherwise be
subject to a deemed trust part of the debtor's estate and available to creditors (S.C. 1992, c. 27, s.
39; S.C. 1997, c. 12, 5. 73; BIA, s. 67(2)). It is noteworthy that in both the CCAA and the BIA, the
exceptions concern source deductions (CCAA, s. 18.3(2); BIA, s. 67(3)). The relevant provision
of the CCAA reads:

18.3 (2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under
subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada
Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act....

Thus, the Crown's deemed trust and corresponding priority in source deductions remain effective
both in reorganization and in bankruptcy.

39  Meanwhile, in both s. 18.4(1) of the CCA4 and s. 86(1) of the BIA, other Crown claims are
treated as unsecured. These provisions, establishing the Crown's status as an unsecured creditor,
explicitly exempt statutory deemed trusts in source deductions (CCAA, s. 18.4(3); BIA, s. 86(3)).
The CCAA provision reads as follows:

18.4 (3) Subsection (1) [Crown ranking as unsecured creditor] does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that
refers to subsection 224(1.2) of the Income Tax Act and provides for the collection of

a contribution ....
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42 The Ontario Court of Appeal in Otfawa Senators rested its conclusion on two considerations.
First, it was persuaded that by explicitly mentioning the BIA4 in ETA s. 222(3), but not the CCA4,
Parliament made a deliberate choice. In the words of MacPherson J.A.
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deemed trust priority in GST claims under the CCA4 when it amended the E74 in 2000 with the
Sparrow Electric amendment.

45  1begin by recalling that Parliament has shown its willingness to move away from asserting
priority for Crown claims in insolvency law. Section 18.3(1) of the CCAA (subject to the s.
18.3(2) exceptions) provides that the Crown's deemed trusts have no effect under the CCA4.
Where Parliament has sought to protect certain Crown claims through statutory deemed trusts
and intended that these deemed trusts continue in insolvency, it has legislated so explicitly and
elaborately. For example, s. 18.3(2) of the CCAA4 and s. 67(3) of the BIA expressly provide that
deemed trusts for source deductions remain effective in insolvency. Parliament has, therefore,
clearly carved out exceptions from the general rule that deemed trusts are ineffective in insolvency.
The CCAA and BIA are in harmony, preserving deemed trusts and asserting Crown priority only
in respect of source deductions. Meanwhile, there is no express statutory basis for concluding that
GST claims enjoy a preferred treatment under the CCAA or the BI4. Unlike source deductions,
which are clearly and expressly dealt with under both these insolvency statutes, no such clear and
express language exists in those Acts carving out an exception for GST claims.

46 The internal logic of the CCAA also militates against upholding the ET4 deemed trust for
GST. The CCAA4 imposes limits on a suspension by the court of the Crown's rights in respect
of source deductions but does not mention the ETA4 (s. 11.4). Since source deductions deemed
trusts are granted explicit protection under the CCAA, it would be inconsistent to afford a better
protection to the ETA deemed trust absent explicit language in the CCAA. Thus, the logic of the
CCAA appears to subject the ETA deemed trust to the waiver by Parliament of its priority (s. 18.4).

47 Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over
the CCAA urged by the Crown is adopted here: the Crown would retain priority over GST claims
during CCAA proceedings but not in bankruptcy. As courts have reflected, this can only encourage
statute shopping by secured creditors in cases such as this one where the debtor's assets cannot
satisfy both the secured creditors' and the Crown's claims (Gauntlet, at para. 21). If creditors' claims
were better protected by liquidation under the BIA, creditors' incentives would lie overwhelmingly
with avoiding proceedings under the CCAA4 and not risking a failed reorganization. Giving a key
player in any insolvency such skewed incentives against reorganizing under the CCAA4 can only
undermine that statute's remedial objectives and risk inviting the very social ills that it was enacted

to avert.

48 Arguably, the effect of Ottawa Senators is mitigated if restructuring is attempted under
the BIA instead of the CCAA, but it is not cured. If Ottawa Senators were to be followed, Crown
priority over GST would differ depending on whether restructuring took place under the CCAA4 or
the BIA. The anomaly of this result is made manifest by the fact that it would deprive companies
of the option to restructure under the more flexible and responsive CCAA regime, which has been

the statute of choice for complex reorganizations.
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50 It seems more likely that by adopiing the same language for creating GST deemed trusts
in the ET4 as it did for deemed trusts for source deductions, and by overlooking the inclusior

of an exception for the CCAA alongside the BI4 in s. 222(3) of the E7A, Parliament may have
inadvertently succumbed to a drafting anomaly. Because of a statutory lacuna in the ET4, the
GST deemed trust could be seen as remaining effective in the CCAA4, while ceasing to have any
effect under the Bl4, thus creating an apparent conflict with the wording of the CCA4. However, it
should be seen for what it is: a facial conflict only, capable of resolution by looking at the broader
apjg}mash taken to Crown priorities and by giving precedence to the statutory language of's. 18.3
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both pieces of legislation, including an extensive review of the relevant legislative history (paras.
31-41). Consequently, the circumstances before this Court in Doré are far from "identical" to those
in the present case, in terms of text, context and legislative history. Accordingly, Doré cannot be
said to require the automatic application of the rule of repeal by implication.

53 A noteworthy indicator of Parliament's overall intent is the fact that in subsequent
amendments it has not displaced the rule set out in the CCA4. Indeed, as indicated above, the
recent amendments to the CCAA4 in 2005 resulted in the rule previously found in s. 18.3 being
renumbered and reformulated as s. 37. Thus, to the extent the interpretation allowing the GST
deemed trust to remain effective under the CCAA depends on ETA s. 222(3) having impliedly
repealed CCAA4 s. 18.3(1) because it is later in time, we have come full circle. Parliament has
renumbered and reformulated the provision of the CCAA stating that, subject to exceptions for
source deductions, deemed trusts do not survive the CCA4 proceedings and thus the CCAA4 is now
the later in time statute. This confirms that Parliament's intent with respect to GST deemed trusts

is to be found in the CCAA.

54 I do not agree with my colleague Abella J. that s. 44(f) of the Interpretation Act, R.S.C.
1985, c. I-21, can be used to interpret the 2005 amendments as having no effect. The new statute
can hardly be said to be a mere re-enactment of the former statute. Indeed, the CCA44 underwent
a substantial review in 2005. Notably, acting consistently with its goal of treating both the B/4
and the CCAA as sharing the same approach to insolvency, Parliament made parallel amendments
to both statutes with respect to corporate proposals. In addition, new provisions were introduced
regarding the treatment of contracts, collective agreements, interim financing and governance
agreements. The appointment and role of the Monitor was also clarified. Noteworthy are the limits
imposed by CCAA s. 11.09 on the court's discretion to make an order staying the Crown's source
deductions deemed trusts, which were formerly found in s. 11.4. No mention whatsoever is made
of GST deemed trusts (see Summary to S.C. 2005, c. 47). The review went as far as looking at the
very expression used to describe the statutory override of deemed trusts. The comments cited by
my colleague only emphasize the clear intent of Parliament to maintain its policy that only source
deductions deemed ftrusts survive in CCAA4 proceedings.

55 Inthe case at bar, the legislative context informs the determination of Parliament's legislative
intent and supports the conclusion that ETA s. 222(3) was not intended to narrow the scope of
the CCAA's override provision. Viewed in ifs entire context, the conflict between the £74 and the
CCAA is more apparent than real. I would therefore not follow the reasoning in Ottawa Senators
and affirm that CCA4 s. 18.3 remained effective.

56 My conclusion is reinforced by the purpose of the CCAA as part of Canadian remedial
insolvency legislation. As this aspect is particularly relevant to the second issue, I will now
discuss how courts have interpreted the scope of their discretionary powers in supervising a
CCAA reorganization and how Parliament has largely endorsed this interpretation. Indeed, the

SAfett s b . PR~ s . N . P . - . P . . .
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58 CCAA decisions are often based on discretionary grants of jurisdiction.
exercise of judicial discretion in commercial courts under conditions one practitioner aptly
describes as "the hothouse of real-time litigation” has been the mimary method by Which the CCAA

has been adapted and has evolved to meet contemporary business and social needs (see Jones, at
p. 4845,
56 Judicial discretion must of course be exercised in furtherance of the CCAA’s purposes. The

remedial purpose I referred to in the historical overview of the Act is recognized over and over
again in the jurisprudence. To cite one early example:

The legislation is remedial in the purest sense in that it provides a means whereby the
devastating social and economic effects of bankruptey or creditor initiated termination of
ongoing business operations can be avoided while a court-supervised attempt to reorganize
the financial affairs of the debtor company is made.

{(Nova Metal Products Inc. v. Comiskey (Trustee of) {1990), 41 G.A.C. 282 (Ont. C.A.)
para. 57, per Doherty J.A., dissenting)

4.
s al

60 Judicial decision making under the CCA44 takes many forms. A court must first of all
provide the conditions under which the debtor can aﬁ@mpét to reorganize. This can be achieved
by staving enforcement actions by creditors to allow the debtor's business to continue, preserving
the status guo while the debtor plans the compromise or arrangement to be pr@ss@ieé to creditors,
and supervising the process and advancing it 1o the point where if can be determined Wh@ih?i
will succeed (see, e.g., Hongkong Bank of Canada v. Chef Ready Foods Ltd, {11 33 51 8.C1 ZR
(24) 84 (B.C. C. A, at pp. 88-89; Pacific Nationa! Leas Q.Hﬁfa?;ﬁﬁg Corp., Re {Z%‘ ), 19 B.CAC
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(4th) 173 (Ont. S.C.J. [Commercial List]), at para. 3; Air Canada, Re [2003 CarswellOnt 4967
(Ont. S.C.J. [Commercial List])], 2003 CanLII 49366, at para. 13, per Farley J.; Sarra, Creditor
Rights, at pp. 181-92 and 217-26). In addition, courts must recognize that on occasion the broader
public interest will be engaged by aspects of the reorganization and may be a factor against which
the decision of whether to allow a particular action will be weighed (see, e.g., Canadian Red Cross
Society / Société Canadienne de la Croix Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at
para. 2, per Blair J. (as he then was); Sarra, Creditor Rights, at pp. 195-214).

61  When large companies encounter difficulty, reorganizations become increasingly complex.
CCAA courts have been called upon to innovate accordingly in exercising their jurisdiction beyond
merely staying proceedings against the debtor to allow breathing room for reorganization. They
have been asked to sanction measures for which there is no explicit authority in the CCAA. Without
exhaustively cataloguing the various measures taken under the authority of the CCA4, it is useful
to refer briefly to a few examples to illustrate the flexibility the statute affords supervising courts.

62 Perhaps the most creative use of CCAA authority has been the increasing willingness
of courts to authorize post-filing security for debtor in possession financing or super-priority
charges on the debtor's assets when necessary for the continuation of the debtor's business during
the reorganization (see, e.g., Skydome Corp., Re (1998), 16 C.B.R. (4th) 118 (Ont. Gen. Div.
[Commercial List]); United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C.
96 (B.C. C.A)), aff'g (1999), 12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P.
Sarra, Rescue! The Companies' Creditors Arrangement Act (2007), at pp. 93-115). The CCAA has
also been used to release claims against third parties as part of approving a comprehensive plan of
arrangement and compromise, even over the objections of some dissenting creditors (see Metcalfe
& Mansfield). As well, the appointment of a Monitor to oversee the reorganization was originally
a measure taken pursuant to the CCAA s supervisory authority; Parliament responded, making the
mechanism mandatory by legislative amendment.

63 Judicial innovation during CCAA proceedings has not been without controversy. At least
two questions it raises are directly relevant to the case at bar: (1) what are the sources of a court's
authority during CCAA proceedings? (2) what are the limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under
the CCAA and a court's residual authority under its inherent and equitable jurisdiction when
supervising a reorganization. In authorizing measures during CCA4 proceedings, courts have on
occasion purported to rely upon their equitable jurisdiction to advance the purposes of the Act or
their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have counselled
against purporting to rely on inherent jurisdiction, holding that the better view is that courts are in
most cases simply construing the authority supplied by the CCAA itself (see, e.g., Skeena Cellulose
Ine., Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236 (B.C. C.A.), at paras. 45-47, per Newbury J.A.;
Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.), paras. 31-33, per Blair J.A.).

WestiawNext canapa Copyright © Thomson Reuters Canada Limited or its licensors {excluding individual court documents). All rights reserved.
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68  Inthis regard, though not strictly applicable to the case at bar, I note that Parliament has in
recent amendments changed the wording contained in s. 11(1), making explicit the discretionary
authority of the court under the CCAA. Thus in s. 11 of the CCAA as currently enacted, a court
may, "subject to the restrictions set out in this Act, ... make any order that it considers appropriate
in the circumstances” (S.C. 2005, ¢. 47, s. 12% J. Parliament appears to have endorsed the broad

D)

reading of CCAA authority developed by the jurisprudence.

69 The CCAA also explicitly provides for certain orders. Both an order made on an initial
application and an order on subsequent applications may stay, restrain, or prohibit existing or new
proceedings against the debtor. The burden is on the a@péigaﬁﬁi to satisfy the court that the order
is appropriate in the circumstances and that the applicant has been acting in good faith and with
due diligence {CCUAA, ss. & (3%, {4y and (6
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employs. Courts should be mindful that chances for successful reorganizations are enhanced where
participants achieve common ground and all stakeholders are treated as advantageously and fairly

as the circumstances permit.

71 It is well-established that efforts to reorganize under the CCAA4 can be terminated and the
stay of proceedings against the debtor lifted if the reorganization is "doomed to failure" (see Chef
Ready, at p. 88; Philip's Manufacturing Ltd., Re (1992), 9 C.B.R. (3d) 25 (B.C. C.A.), at paras.
6-7). However, when an order is sought that does realistically advance the CCAA s purposes, the
ability to make it is within the discretion of a CCA4 court.

72 The preceding discussion assists in determining whether the court had authority under
the CCAA4 to continue the stay of proceedings against the Crown once it was apparent that
reorganization would fail and bankruptcy was the inevitable next step.

73 Inthe Court of Appeal, Tysoe J.A. held that no authority existed under the CCAA to continue
staying the Crown's enforcement of the GST deemed trust once efforts at reorganization had come
to an end. The appellant submits that in so holding, Tysoe J.A. failed to consider the underlying
purpose of the CCA4 and give the statute an appropriately purposive and liberal interpretation
under which the order was permissible. The Crown submits that Tysoe J.A. correctly held that the
mandatory language of the E7A4 gave the court no option but to permit enforcement of the GST
deemed trust when lifting the CCAA stay to permit the debtor to make an assignment under the
BIA. Whether the ET4 has a mandatory effect in the context of a CCAA proceeding has already
been discussed. I will now address the question of whether the order was authorized by the CCAA.

74  Itis beyond dispute that the CCAA4 imposes no explicit temporal limitations upon proceedings
commenced under the Act that would prohibit ordering a continuation of the stay of the Crown's
GST claims while lifting the general stay of proceedings temporarily to allow the debtor to make

an assignment in bankruptcy.

75  The question remains whether the order advanced the underlying purpose of the CCAA4. The
Court of Appeal held that it did not because the reorganization efforts had come to an end and the

CCAA was accordingly spent. I disagree.

76 There is no doubt that had reorganization been commenced under the B/4 instead of the
CCAA, the Crown's deemed trust priority for the GST funds would have been lost. Similarly, the
Crown does not dispute that under the scheme of distribution in bankruptcy under the B4, the
deemed trust for GST ceases to have effect. Thus, after reorganization under the CCAA failed,
creditors would have had a strong incentive to seek immediate bankruptcy and distribution of
the debtor's assets under the B/A4. In order to conclude that the discretion does not extend to
partially lifting the stay in order to allow for an assignment in bankruptcy, one would have to
assume a gap between the CCAA and the BIA proceedings. Brenner C.J.S.C.'s order staying Crown
enforcement of the GST claim ensured that creditors would not be disadvantaged by the attempted

WAl dd | < N s oy . Lo . . . P fet AT bk )
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80 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism
under the BI4 must control the distribution of the debtor's assets once liquidation is inevitable.
Indeed, an orderly transition to liquidation is mandatory under the BI4 where a proposal is rejected
by creditors. The CCAA is silent on the transition into liquidation but the breadth of the court's
discretion under the Act is sufficient to construct a bridge to liquidation under the BI4. The court
must do so in a manner that does not subvert the scheme of distribution under the BI4. Transition
to liquidation requires partially lifting the CCAA stay to commence proceedings under the BIA.
This necessary partial lifting of the stay should not trigger a race to the courthouse in an effort to
obtain priority unavailable under the BIA.

81 I therefore conclude that Brenner C.J.S.C. had the authority under the CCA4 to lift the stay
to allow entry into liquidation.

3.4 Express Trust

82  The last issue in this case is whether Brenner C.J.S.C. created an express trust in favour of the
Crown when he ordered on April 29, 2008, that proceeds from the sale of LeRoy Trucking's assets
equal to the amount of unremitted GST be held back in the Monitor's trust account until the results
of the reorganization were known. Tysoe J.A. in the Court of Appeal concluded as an alternative
ground for allowing the Crown's appeal that it was the beneficiary of an express trust. I disagree.

83 Creation of an express trust requires the presence of three certainties: intention, subject
matter, and object. Express or "true trusts" arise from the acts and intentions of the settlor and are
distinguishable from other trusts arising by operation of law (see D. W. M. Waters, M. R. Gillen
and L. D. Smith, eds., Waters' Law of Trusts in Canada (3rd ed. 2005), at pp. 28-29 especially

fn. 42).

84  Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court's order
of April 29, 2008, sufficient to support an express trust.

85 At the time of the order, there was a dispute between Century Services and the Crown over
part of the proceeds from the sale of the debtor's assets. The court's solution was to accept LeRoy
Trucking's proposal to segregate those monies until that dispute could be resolved. Thus there was
no certainty that the Crown would actually be the beneficiary, or object, of the trust.

86  The fact that the location chosen to segregate those monies was the Monitor's trust account
has no independent effect such that it would overcome the lack of a clear beneficiary. In any event,
under the interpretation of CCAA s. 18.3(1) established above, no such priority dispute would even
arise because the Crown's deemed trust priority over GST claims would be lost under the CCAA
and the Crown would rank as an unsecured creditor for this amount. However, Brenner C.J.5.C.
may well have been proceeding on the basis that, in accordance with Ottawa Senators, the Crown's

WestiawNext canapa Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court docurnents). Al rights reserved.
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92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between
the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 ("ETA").

93 In upholding deemed trusts created by the E7A4 notwithstanding insolvency proceedings,
Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737,[2005] G.S.T.C. 1 (Ont. C.A.),
and its progeny have been unduly protective of Crown interests which Parliament itself has chosen
to subordinate to competing prioritized claims. In my respectful view, a clearly marked departure
from that jurisprudential approach is warranted in this case.

94 Justice Deschamps develops important historical and policy reasons in support of this
position and I have nothing to add in that regard. I do wish, however, to explain why a comparative
analysis of related statutory provisions adds support to our shared conclusion.

95 Parliament has in recent years given detailed consideration to the Canadian insolvency
scheme. It has declined to amend the provisions at issue in this case. Ours is not to wonder why, but
rather to treat Parliament's preservation of the relevant provisions as a deliberate exercise of the
legislative discretion that is Parliament's alone. With respect, I reject any suggestion that we should
instead characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA and s.
222 of the ETA as a drafting anomaly or statutory lacuna properly subject to judicial correction

or repair.

Ix

96 In the context of the Canadian insolvency regime, a deemed trust will be found to exist
only where two complementary elements co-exist: first, a statutory provision creating the trust;
and second, a CCAA or Bankruptcy and Insolvency Act, R.S.C. 1985, c¢. B-3 ("BIA") provision
confirming — or explicitly preserving — its effective operation.

97 This interpretation is reflected in three federal statutes. Each contains a deemed trust provision
framed in terms strikingly similar to the wording of's. 222 of the ETA4.

98  The first is the Income Tax Act, R.S.C. 1985, ¢. 1 (5th Supp.) ("I7A") where s. 227(4) creates
a deemed trust:

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount
under this Act is deemed, notwithstanding any security interest (as defined in subsection
224(1.3)) in the amount so deducted or withheld, to hold the amount separate and apart from
the property of the person and from property held by any secured creditor (as defined in
subsection 224(1.3)) of that person that but for the security interest would be property of the
person, in trust for Her Majesty and for payment to Her Majesty in the manner and at the time
provided under this Act. [Here and below, the emphasis is of course my own. ]

wNext canapa Copyright © Thomson Reuters Canada Limited or its licensors (excluding individuat court documents). All rights reserved.




ot
oy

=

mmw-d by the person, separate
er Majesty whether or not the

property is »,«\ubjem to such a security interest, ...

.. and the 71"0@@@@5 of such property shall be paid to the Receiver General in priority to ail
such security interests.

The continued operation of this deemed trust is expressly confirmed in s. 18.3 of the CCA4:

18.3 (1) Subiect to subsection (2), notwithstanding any provision in federal or provincial
legislation that has the effect of deeming property to be held in trust for Her Majesty, property
of a debtor company shall not be regarded as being held in trust for Her Majesty unless it
would be so regarded in the absence of that statutory provision.

(2) Subsection {1} does apply_in respect of amounts deemed to be held in trust under
subsection 227(4) or (4.1 \; @‘;f the fncome Tox Act, subsection 23(3) or {4) of the Canada

Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act...
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102 Thus, Parliament has first created and then confirmed the continued operation of the
Crown's ITA deemed trust under both the CCAA4 and the BIA regimes.

103 The second federal statute for which this scheme holds true is the Canada Pension Plan,
R.S.C. 1985, ¢. C-8 ("CPP"). At s. 23, Parliament creates a deemed trust in favour of the Crown
and specifies that it exists despite all contrary provisions in any other Canadian statute. Finally,
and in almost identical terms, the Employment Insurance Act, S.C. 1996, c. 23 ("EIA4"), creates a
deemed trust in favour of the Crown: see ss. 86(2) and (2.1).

104  As we have seen, the survival of the deemed trusts created under these provisions of the
ITA, the CPP and the EIA is confirmed in s. 18.3(2) the CCAA and in s. 67(3) the BIA. In all three
cases, Parliament's intent to enforce the Crown's deemed trust through insolvency proceedings is
expressed in clear and unmistakable terms.

105 The same is not true with regard to the deemed trust created under the E74. Although
Parliament creates a deemed trust in favour of the Crown to hold unremitted GST monies, and
although it purports to maintain this trust notwithstanding any contrary federal or provincial
legislation, it does not confirm the trust — or expressly provide for its continued operation — in
either the BIA or the CCAA. The second of the two mandatory elements I have mentioned is thus
absent reflecting Parliament's intention to allow the deemed trust to lapse with the commencement

of insolvency proceedings.

106  The language of the relevant ETA provisions is identical in substance to that of the /74,
CPP, and EIA provisions:

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person
who collects an amount as or on account of tax under Division IT is deemed, for all purposes
and despite any security interest in the amount, to hold the amount in trust for Her Majesty
in right of Canada, separate and apart from the property of the person and from property held
by any secured creditor of the person that, but for a security interest, would be property of the
person, until the amount is remitted to the Receiver General or withdrawn under subsection

).

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any
other enactment of Canada (except the Bankruptcy and Insolvency Act), any enactment of a
province or any other law, if at any time an amount deemed by subsection (1) to be held by
a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn in the
manner and at the time provided under this Part, property of the person and property held by

VAS, £ ooty , N . S . " N . . . e . 5 .
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107 Yet no provision of the CCUA4 provides for the continuation of this deemed trust after the

CCAA 18 brought into play.

108 In short, Parliament has imposed fwo explicit conditions, or "building blocks”, for survival
under the CCA4 of d@em@ﬁ trusts created by the 74, CPP, and EIA. Had Parliament intended to
likewise preserve under the CCAA deemed trusts created by the ET7A4, it would have included in
the CCAA the sort of confirmatory provision that explicitly preserves other deemed trusts.

109 With respect, unlike Tysoe J.A., I do not find it "inconceivable that Parliament would
specifically identify the Bi4 as an exception when enacting the current version of s. 222(3) of
the ETA without considering the CCA4 as a possible second exception” (2009 BCCA 205, 98
B.C.L.R. {(4th)242,12009] G.8.T.C. 79 (B.C. C.A.), at para. 37). All of the deemed trust provisions
excerpted above make explicit reference to the BIA. Section 222 of the E7A4 does not break the
pattern. Given the near-identical wording of the four deemed trust provisions, it would have been
surprising indeed had Parliament not addressed the BI4 at all in the £74.

110 Parliament's evident intenit was to render GST deemed trusts inoperative upon the institution
of insolvency proceedings. Acc@rdmgiyj 8. 222 mentions the BIA so as 1o exclude it from its ambit
- rather than 1o inciude i, as do the {74, the CPP, and the FiA.

111 Conversely, 1 note that none of these statutes mentions the CCA4 expressly. Their specific
reference o the B;% has no bearing on their interaction with the CCAA4. Again, itis the confirmatory
provisions in the insolvency stotutes that determine whether 3 given deemed trust will subsist
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113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court
and in the courts below and order that the $305,202.30 collected by LeRoy Trucking in respect
of GST but not yet remitted to the Receiver General of Canada be subject to no deemed trust or

priority in favour of the Crown.

Abella J. (dissenting):

114  The central issue in this appeal is whether s. 222 of the Excise Tax Act,R.S.C. 1985, ¢. E-15
("EIA™), and specifically s. 222(3), gives priority during Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36 ("CCAA"), proceedings to the Crown's deemed trust in unremitted GST. I
agree with Tysoe J.A. that it does. It follows, in my respectful view, that a court's discretion under
s. 11 of the CCAA is circumscribed accordingly.

115 Section 11 I of the CCAA stated:

11. (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Winding-up
Act, where an application is made under this Act in respect of a company, the court, on the
application of any person interested in the matter, may, subject to this Act, on notice to any
other person or without notice as it may see fit, make an order under this section.

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the
priority issue. Section 222(3), the provision of the £74 at issue in this case, states:

222 (3) Extension of trust — Despite any other provision of this Act (except subsection (4)).
any other enactment of Canada (except the Bankruptcy and Insolvency Act), any enactment
of a province or any other law, if at any time an amount deemed by subsection (1) to be held
by a person in trust for Her Majesty is not remitted to the Receiver General or withdrawn in
the manner and at the time provided under this Part, property of the person and property held
by any secured creditor of the person that, but for a security interest, would be property of
the person, equal in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was collected by the person, in trust for Her
Majesty, separate and apart from the property of the person, whether or not the property

is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was
collected, whether or not the property has in fact been kept separate and apart from the
estate or property of the person and whether or not the property is subject to a security

interest

awlNext canapa Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



18.3 (1 . INlotwithsta

eral or provincial legislation that has the

A E
effect of deeming property to be held in trust for Her Majesty, property of a debtor company
shall not be regarded as held in trust for Her Majesty unless it would be so regarded in the
absence of that statutory provisior
117 AsMacPherson J.A. correctly observed in Ofiawa Senators Hockey Club Corp. (Ke) (2605),
73 O (33737, [2005] G.S.T.C. 1 {(Ont. C.AD, 8. 222(3 of the 74 ism *@i@az{ aﬁ;m with s.
18.3(1) of the CCA4 (para. 31). Resolving the conflict between the two provisions is, essentially,

Eaﬁguagﬁ T n? In my view it does. The deemed frust provision, s.
2223y of the ETA, has unambiguous language stating that it operates notwithstanding any law

excep‘a the Bankrupicy and Insolvency Act, R.8.C. 1985, c¢. B-3 ("BIA").

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally
stating that it applies despite any other law anywhere in Canada except the BIA, s. 222(3) has
defined its boundaries in the clearest possible terms. T am in complete agreement with the following
comments of MacPherson J.A. in Oftawa Senators:

The legislative intent of 5. 222(3) of the ET4 is clear. If there is a conflict with "any other
enactment of Canada (except the Bankruptcy and Insolvency Acty', s. 222(3) prevails. In these

words Parliament did two é‘ hings: it decided that s. 222(3) should trump all other federal laws
fmd9 importantly, it addressed the topic of exceptions to its trumping decision and identified
single exception, the Bankruptcy and Insolvency Act ... The BIA and the CCAA are closely

related faderal stan t conceive that ”avlaameﬂ; would %pa{;;f caiﬁ‘w Eé@ﬂ‘iiﬁ’ the i—’ﬁﬁ;

Pl

iy -3 F: & i A L 3 * 5 s - Ea .\ EAFFT g
iture to exempt the CCAA from the operation of the £74

vislative intention, is borne out by how the CCAA4 was subsequently
QT}&Q?QQ in 1997, ” 2006 Wz”%@{’é L2224

3) ofthe #7 f? came into force,

/\,




Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CarswellBC 34198
2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, [2010] 3 S.C.R. 379...

120 The failure to amend s. 18.3(1) is notable because its effect was to protect the legislative
status guo, notwithstanding repeated requests from various constituencies that s. 18.3(1) be
amended to make the priorities in the CCAA consistent with those in the BI4. In 2002, for
example, when Industry Canada conducted a review of the BI4 and the CCAA, the Insolvency
Institute of Canada and the Canadian Association of Insolvency and Restructuring Professionals
recommended that the priority regime under the BIA4 be extended to the CCA4 (Joint Task Force
on Business Insolvency Law Reform, Report (March 15, 2002), Sch. B, proposal 71, at pp.
37-38). The same recommendations were made by the Standing Senate Committee on Banking,
Trade and Commerce in its 2003 report, Debtors and Creditors Sharing the Burden: A Review
of the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act; by the
Legislative Review Task Force (Commercial) of the Insolvency Institute of Canada and the
Canadian Association of Insolvency and Restructuring Professionals in its 2005 Report on the
Commercial Provisions of Bill C-55; and in 2007 by the Insolvency Institute of Canada in a
submission to the Standing Senate Committee on Banking, Trade and Commerce commenting on

reforms then under consideration.

121 Yet the BIA remains the only exempted statute under s. 222(3) of the ETA4. Even after the
2005 decision in Ottawa Senators which confirmed that the E7A took precedence over the CCA4,
there was no responsive legislative revision. I see this lack of response as relevant in this case, as it
was in R. v. Tele-Mobile Co., 2008 SCC 12, [2008] 1 S.C.R. 305 (S.C.C.), where this Court stated:

While it cannot be said that legislative silence is necessarily determinative of legislative
intention, in this case the silence is Parliament's answer to the consistent urging of Telus and
other affected businesses and organizations that there be express language in the legislation
to ensure that businesses can be reimbursed for the reasonable costs of complying with
evidence-gathering orders. I see the legislative history as reflecting Parliament's intention that
compensation not be paid for compliance with production orders. [para. 42}

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed
trust in s. 222(3) from the reach of s. 18.3(1) of the CCAA.

123 Nor do I see any "policy" justification for interfering, through interpretation, with this
clarity of legislative intention. I can do no better by way of explaining why I think the policy
argument cannot succeed in this case, than to repeat the words of Tysoe J.A. who said:

I do not dispute that there are valid policy reasons for encouraging insolvent companies to
attempt to restructure their affairs so that their business can continue with as little disruption
to employees and other stakeholders as possible. It is appropriate for the courts to take such
policy considerations into account, but only if it is in connection with a matter that has
not been considered by Parliament. Here, Parliament must be taken to have weighed policy
considerations when it enacted the amendments to the CCAA4 and ETA described above. As
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task of determining the intention of the legisiature. This was confirmed by MacPherson JLA. in
Ottawa Senators, at para. 42:
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The maxim generalia specialibus non derogant is relied on as a rule which should
dispose of the question, but the maxim is not a rule of law but a rule of construction
and bows to the intention of the legislature, if such intention can reasonably be gathered
from all of the relevant legislation.

(See also Coté, at p. 358, and Pierre-Andre Co6té, with the collaboration of S. Beaulac and M.
Devinat, Interprétation des lois (4th ed. 2009), at para. 1335.)

128 I accept the Crown's argument that the "later in time" principle is conclusive in this case.
Since s. 222(3) of the E74 was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997,
s.222(3) is, on its face, the later provision. This chronological victory can be displaced, as Century
Services argues, if it is shown that the more recent provision, s. 222(3) of the £74, is a general
one, in which case the earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non
derogant). But, as previously explained, the prior specific provision does not take precedence if
the subsequent general provision appears to "overrule" it. This, it seems to me, is precisely what s.
222(3) achieves through the use of language stating that it prevails despite any law of Canada, of a
province, or "any other law" other than the BIA. Section 18.3(1) of the CCAA, is thereby rendered

inoperative for purposes of s. 222(3).

129 Tt is true that when the CCAA was amended in 2005,2 . 18.3(1) was re-enacted as s.
37(1) (S.C. 2005, c. 47, s. 131). Deschamps J. suggests that this makes s. 37(1) the new, "later
in time" provision. With respect, her observation is refuted by the operation of s. 44(f) of the
Interpretation Act, R.S.C. 1985, c. I-21, which expressly deals with the (non) effect of re-enacting,
without significant substantive changes, a repealed provision (see Canada (Attorney General) v.
Canada (Public Service Staff Relations Board), [1977] 2 F.C. 663 (Fed. C.A.), dealing with the
predecessor provision to s. 44(f)). It directs that new enactments not be construed as "new law"
unless they differ in substance from the repealed provision:

44, Where an enactment, in this section called the "former enactment", isrepealed and another
enactment, in this section called the "new enactment", is substituted therefor,

(f) except to the extent that the provisions of the new enactment are not in substance the
same as those of the former enactment, the new enactment shall not be held to operate
as new law, but shall be construed and have effect as a consolidation and as declaratory

of the law as contained in the former enactment;

Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any poriion

of an Act or regulation”.
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131 The application of s. 44(f) of the Interpretation Act sirnply confirms the government's
clearly expressed intent, found in Industry Canada's clause-by-clause review of Bill C-55, where
s 371 ‘ 1) was identified as "a technical amendment 1o reorder the provisions of this Act”. During
cond reading, the Hon. Bill Rompkey, then the Deputy Leader of the Government in the Senate,

;

confirmed that s. 37(1) represented only a technical change:

On a technical note relating to the treatment of deemed trusts for taxes, the bill [sic] makes
no changes to the underlying policy intent, despite the fact that in the case of a restructuring
under the CCAA, sections of the act [sic] were repealed and substituted with renumbered
versions due 1o the extensive reworking of the CCAA.

(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p. 2147)

132 Had the substance of s. ;%; (1) altered in any material way when it was replaced by s.

37(1, 1 would share Desch mmps §.'s view that if should be considered a new provision. But since

5. 18.3(1) and 5. 37(1) are the same in substance, the transformation of s. 1 l"(‘i} into s. 37(1) has
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Neither s. 18.3(1) nor s. 11 of the CCAA gave him the authority to ignore it. He could not, as a
result, deny the Crown's request for payment of the GST funds during the CCAA4 proceedings.

135  Given this conclusion, it is unnecessary to consider whether there was an express trust.

136 I would dismiss the appeal.
Appeal allowed.

Pourvoi accueilli.
Appendix
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (as at December 13, 2007)

11. (1) Powers of court — Notwithstanding anything in the Bankruptcy and Insolvency Act
or the Winding-up Act, where an application is made under this Act in respect of a company,
the court, on the application of any person interested in the matter, may, subject to this Act, on
notice to any other person or without notice as it may see fit, make an order under this section.

(3) Initial application court orders — A court may, on an initial application in respect of
a company, make an order on such terms as it may impose, effective for such period as the
court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be
taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

(4) Other than initial application court orders — A court may, on an application in respect
of a company other than an initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems
necessary, all proceedings taken or that might be taken in respect of the company under
an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and
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{b) in the case of an order under subsection {4}, the applicant also satisfies the court that
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the applicant has acted, and is acting, in good faith and with due diligence.
(1) Her Majesty affected — An order made under section 11 may provide that

(2) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of

e Income Tax Aci or any provision of the Canada Pension Plan or of the I Wm/avme/n
Insurance Act that refers to subsection 424(% 2} of the Income Tax Act and provides for
the collection of a contribution, as defined in the Canada Pension Plan, or an employee's
premium, or employer's premium, as d@ﬁtﬂed in the Employment Znsumnce Act, and of
any related inferest, penalties or other amounts, in respect of the company if the company
is a tax debtor under that subsection or provision, for such period as the court considers
appropriate but ending not later than

(i) the expiration of the order,

(i1} the refusal of a proposed compromise by the creditors or the court,
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(111) six months following the court sanction of a compromise or arrangement,

{(1v) the default by the company on any term of a compromise or arrangement, or

(v) the performance of a compromise or arrangement n respect of the company;
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(i) has been withheld or deducted by a person from a payment to another person
and is in respect of a tax similar in nature to the income tax imposed on individuals
under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as defined
in subsection 3(1) of the Canada Pension Plan and the provincial legislation
establishes a "provincial pension plan” as defined in that subsection,

for such period as the court considers appropriate but ending not later than the occurrence or
time referred to in whichever of subparagraphs (a)(i) to (v) may apply.

(2) When order ceases to be in effect — An order referred to in subsection (1) ceases to
be in effect if

(a) the company defaults on payment of any amount that becomes due to Her Majesty
after the order is made and could be subject to a demand under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for
the collection of a contribution, as defined in the Canada Pension Plan, or
an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iii) under any provision of provincial legislation that has a similar purpose to
subsection 224(1.2) of the Income Tax Act, or that refers to that subsection, to
the extent that it provides for the collection of a sum, and of any related interest,
penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another
person and is in respect of a tax similar in nature to the income tax imposed

on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pension
plan" as defined in subsection 3(1) of the Canada Pension Plan and the
provincial legislation establishes a "provincial pension plan" as defined in that

subsection; or
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(i) has been withheld or deducted by a person from a payment to another person
and is in respect of a tax similar in nature to the income tax imposed on individuals
under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as defined
in subsection 3(1) of the Canada Pension Plan and the provincial legislation
establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act
of Canada or of a province or any other law, deemed to have the same effect and scope against
any creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (¢)(i), or as subsection 23(2) of the Canada Pension Plan
in respect of a sum referred to in subparagraph (¢)(ii), and in respect of any related interest,
penalties or other amounts.

18.3 (1) Deemed trusts — Subject to subsection (2), notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust for Her
Majesty, property of a debtor company shall not be regarded as held in trust for Her Majesty
unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in
trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the
Canada Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each
of which is in this subsection referred to as a "federal provision") nor in respect of amounts
deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts
deducted or withheld under a law of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the
Income Tax Act and the amounts deducted or withheld under that law of the province
are of the same nature as the amounts referred to in subsection 227(4) or (4.1) of the
Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan”" as defined
in subsection 3(1) of the Canada Pension Plan, that law of the province establishes a
"provincial pension plan" as defined in that subsection and the amounts deducted or
withheld under that law of the province are of the same nature as amounts referred to in
subsection 23(3) or (4) of the Canada Pension Plan,

et canapa Copyright ® Thomson Reuters Canada Limited or its licersors (excluding individual court documents). Alt rights reserved.
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20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be
applied together with the provisions of any Act of Parliament or of the legislature of any
province, that authorizes or makes provision for the sanction of compromises or arrangements

between a company and its shareholders or any class of them.
Companies' Creditors Arrangement Act, R.S.C.
1985, ¢. C-36 (as at September 18, 2009)

11. General power of court — Despite anything in the Bankruptcy and Insolvency Act or
the Winding-up and Restructuring Act, if an application is made under this Act in respect of
a debtor company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without notice
as it may see fit, make any order that it considers appropriate in the circumstances.

11.02 (1) Stays, etc. — initial application — A court may, on an initial application in respect
of a debtor company, make an order on any terms that it may impose, effective for the period
that the court considers necessary, which period may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might
be taken in respect of the company under the Bankrupicy and Insolvency Act or the

Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action,
suit or proceeding against the company.

(2) Stays, etc. — other than initial épplication — A court may, on an application in respect
of a debtor company other than an initial application, make an order, on any terms that it

may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers
necessary, all proceedings taken or that might be taken in respect of the company under

an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and

HaveNert canana Copyright ® Thomson Reuters Canada Limited or its Heensors (excluding individual court documents). All rights reserved.
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(1) has been withheld or deducted by a person from a payment to another person
and is in respect of a tax similar in nature to the income tax imposed on individuals

under the Income Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as defined
in subsection 3(1) of the Canada Pension Plan and the provincial legislation
establishes a "provincial pension plan” as defined in that subsection,

for the period that the court considers appropriate but ending not later than the occurrence or
time referred to in whichever of subparagraphs (a)(i) to (v) that may apply.

(2) When order ceases to be in effect — The portions of an order made under section 11.02
that affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (b) cease
to be in effect if

(a) the company defaults on the payment of any amount that becomes due to Her Majesty
after the order is made and could be subject to a demand under

(1) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for
the collection of a contribution, as defined in the Canada Pension Plan, or
an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that it
provides for the collection of a sum, and of any related interest, penalties or other

amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another
person and is in respect of a tax similar in nature to the income tax imposed
on individuals under the ncome Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension
Plan if the province is a "province providing a comprehensive pension
plan" as defined in subsection 3(1) of the Canada Pension Plan and the
provincial legislation establishes a "provincial pension plan" as defined in that

subsection; or
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(1) has been withheld or deducted by a person from a payment to another person
and is in respect of a tax similar in nature to the income tax imposed on individuals
under the Income Tax Act, or

(i1) is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as defined
in subsection 3(1) of the Canada Pension Plan and the provincial legislation
establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c¢), the provision of provincial legislation is, despite any Act
of Canada or of a province or any other law, deemed to have the same effect and scope against
any creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan
in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest,

penalties or other amounts.

37. (1) Deemed trusts — Subject to subsection (2), despite any provision in federal or
provincial legislation that has the effect of deeming property to be held in trust for Her
Majesty, property of a debtor company shall not be regarded as being held in trust for Her
Majesty unless it would be so regarded in the absence of that statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in
trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the
Canada Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each of
which is in this subsection referred to as a "federal provision"), nor does it apply in respect
of amounts deemed to be held in trust under any law of a province that creates a deemed trust
the sole purpose of which is to ensure remittance to Her Majesty in right of the province of
amounts deducted or withheld under a law of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed under the
Income Tax Act and the amounts deducted or withheld under that law of the province
are of the same nature as the amounts referred to in subsection 227(4) or (4.1) of the

Income Tax Act, or

(b) the province is a "province providing a comprehensive pension plan" as defined
in subsection 3(1) of the Canada Pension Plan, that law of the province establishes a
"provincial pension plan" as defined in that subsection and the amounts deducted or
withheld under that law of the province are of the same nature as amounts referred to in
subsection 23(3) or (4) of the Canada Pension Plan,

Y
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007)

67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors
shall not comprise

(a) property held by the bankrupt in trust for any other person,

(b) any property that as against the bankrupt is exempt from execution or seizure under
any laws applicable in the province within which the property is situated and within

which the bankrupt resides, or

(b.1) such goods and services tax credit payments and prescribed payments relating to
the essential needs of an individual as are made in prescribed circumstances and are not

property referred to in paragraph (a) or (b),
but it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that
may be acquired by or devolve on him before his discharge, and

(d) such powers in or over or in respect of the property as might have been exercised
by the bankrupt for his own benefit.

(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal
or provincial legislation that has the effect of deeming property to be held in trust for Her
Majesty, property of a bankrupt shall not be regarded as held in trust for Her Majesty for the
purpose of paragraph (1)(a) unless it would be so regarded in the absence of that statutory

provision.

(3) Exceptions — Subsection (2) does not apply in respect of amounts deemed to be held in
trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the
Canada Pension Plan or subsection 86(2) or (2.1) of the Employment Insurance Act (each
of which is in this subsection referred to as a "federal provision") nor in respect of amounts
deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts
deducted or withheld under a law of the province where

(a) that law of the province imposes a tax similar in nature to the tax imposed under the
Income Tax Act and the amounts deducted or withheld under that law of the province
are of the same nature as the amounts referred to in subsection 227(4) or (4.1) of the

Income Tax Act, or
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224(1.25 of the Income Tax Act, or that refers to that subsection, to the extent that
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and for the purpose of paragraph (¢), the provision of provincial legislation is, despite any Act
of Canada or of a province or any other law, deemed to have the same effect and scope against
any creditor, however secured, as subsection 224(1.2) of the Income Tax Act in respect of a
sum referred to in subparagraph (c)(i), or as subsection 23(2) of the Canada Pension Plan
in respect of a sum referred to in subparagraph (¢)(ii), and in respect of any related interest,

penalties or other amounts.

Footnotes

1

Eod of Document

Section 11 was amended, effective September 18, 2009, and now states:

11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made under
this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may, subject to the
restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order that it considers

appropriate in the circumstances.
The amendments did not come into force until September 18, 2009,

Copyright € Thomson Reuters Canada Limited or 11s licensors (excluding iodividuat cowst documenis). All righis
reserved
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1993 CarswellOnt 183
Ontario Court of Justice (General Dmmon e Commeraal List)

Lehndorff General Partner Ltd., Re

1993 CarswellOnt 183, [1993] O.J. No. 14, 17 C.B.R.
(3d) 24, 37 A.C.W.S. (3d) 847, 9 B.L.R. (2d) 275

Re Companies' Creditors Arrangement Act, R.S.C. 1985,

c. C-36; Re Courts of Justice Act, R.S.0. 1990, ¢c. C-43: Re
plan of compromise in respect of LEHNDORFF GENERAL
PARTNER LTD. (in its own capacity and in its capacity as
general partner of LEHNDORFF UNITED PROPERTIES
(CANADA), LEHNDORFF PROPERTIES (CANADA) and
LEHNDORFF PROPERTIES (CANADA) II) and in respect of
certain of their nominees LEHNDORFF UNITED PROPERTIES
(CANADA) LTD., LEHNDORFF CANADIAN HOLDINGS
LTD., LEHNDORFF CANADIAN HOLDINGS II LTD.,
BAYTEMP PROPERTIES LIMITED and 102 BLOOR STREET
WEST LIMITED and in respect of THG LEHNDORFF
VERMOGENSVERWALTUNG GmbH (in its capacity as limited
partner of LEHNDORFF UNITED PROPERTIES (CANADA))

Farley J.

Heard: December 24, 1992
Judgment: January 6, 1993
Docket: Doc. B366/92

Counsel: Alfred Apps, Robert Harrison and Melissa J. Kennedy , for applicants.

L. Crozier , for Royal Bank of Canada.

R.C. Heintzman , for Bank of Montreal.
J. Hodgson, Susan Lundy and James Hilton , for Canada Trustco Mortgage Corporation.

Jay Schwartz , for Citibank Canada.
Stephen Golick , for Peat Marwick Thorne " Inc., proposed monitor.

John Teolis , for Fuji Bank Canada.
Robert Thorton , for certain of the advisory boards.

Subject: Corporate and Commercial; Insolvency
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Lehndorff General Partner Ltd., Re, 19883 CarswellOnt 183
1993 CarswellOnt 183, [1993] C.J. No. 14, 17 C.B.R. (3d) 24, 37 A.C.W.S. (3d) 847 ...

However, the stay requested also involved limited partnerships where (1) the applicant
companies acted on behalf of the limited partnerships, or (2) the stay would be effective
against any proceedings taken by any party against the property assets and undertakings
of the limited partnerships in which they held a direct interest. The business operations of
the applicant companies were so intertwined with the limited partnerships that it would be
impossible for a stay to be granted to the applicant companies that would affect their business
without affecting the undivided interest of the limited partnerships in the business. As a result,
it was just and reasonable to supplement s. 11 and grant the stay.

While the provisions of the CCAA allow for a cramdown of a creditor's claim, as well as
the interest of any other person, anyone wishing to start or continue proceedings against the
applicant companies could use the comeback clause in the order to persuade the court that it
would not be just and reasonable to maintain the stay. In such a motion, the onus would be
on the applicant companies to show that it was appropriate in the circumstances to continue

the stay.

Table of Authorities

Cases considered:

Amirault Fish Co., Re,32 C.B.R. 186, [1951]4 D.L.R. 203 (N.S. T.D.) — referred to

Associated Investors of Canada Ltd., Re, 67 C.B.R. (N.S.) 237, Alta. L.R. (2d) 259,
[1988] 2 W.W.R. 211, 38 B.LL.R. 148, (sub nom. Re First Investors Corp.) 46 D.LL.R.
(4th) 669 (Q.B.) , reversed (1988), 71 C.B.R. 71, 60 Alta. L.R. (2d) 242, 89 A.R. 344

(C.A.)y — referred to

Campeau v. Olympia & York Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen.
Div.) — referred to

Canada Systems Group (EST) v. Allen-Dale Mutual Insurance Co. (1982), 29 C.P.C.
60,137 D.L.R. (3d) 287 (Ont. H.C.) [affirmed (1983), 41 O.R. (2d) 135,33 C.P.C. 210,
145 D.L.R. (3d) 266 (C.A.) | — referred to

Empire-Universal Films Ltd. v. Rank, [1947] O.R. 775 [H.C.] — referred to

Feifer v. Frame Manufacturing Corp., Re, 28 C.B.R. 124, [1947] Que. K.B. 348 (C.A.)
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Reference re Companies’ Creditors Arrangement Act (Canada), [1934] S.C.R. 659, 16
CB.R.1,[1934] 4 D.L.R. 75 — referred to

Seven Mile Dam Contractorsv. R. (1979), 13B.C.L.R. 137,104 D.L.R. (3d) 274 (S.C.),
affirmed (1980), 25 B.C.L.R. 183 (C.A.) — referred to

Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312, 86
D.L.R. (4th) 621 (Ont. Gen. Div.) — referred to

Slavik, Re (1992), 12 C.B.R. (3d) 157 (B.C. S.C.) — considered
Stephanie's Fashions Ltd., Re (1990), 1 C.B.R. (3d) 248 (B.C. S.C.) — referred to

Ultracare Management Inc. v. Zevenberger (Trustee of) (1990), 3 C.B.R. (3d) 151, (sub
nom. Uliracare Management Inc. v. Gammon) 1 O.R. (3d) 321 (Gen. Div.)— referredio

United Maritime Fishermen Co-operative, Re (1988), 67 C.B.R. (N.S.) 44, 84 N.B.R.
(2d) 415, 214 A.P.R. 415 (Q.B.) , varied on reconsideration (1988), 68 C.B.R. (N.S.)
170,87 N.B.R. (2d) 333, 221 A.P.R. 333 (Q.B.), reversed (1988), 69 C.B.R. (N.S.) 161,
88 N.B.R. (2d) 253, 224 A.P.R. 253, (sub nom. Cdn. Co-op. Leasing Services v. United
Maritime Fishermen Co-op.) 51 D.L.R. (4th) 618 (C.A.) — referred to

Statutes considered:

Bankruptcy Act, R.S.C. 1985, ¢. B-3 —
s. 85

s. 142

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 — preamble
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Application under Companies' Creditors Arrangement Act to file consolidated plan of compromise
and for stay of proceedings.

Farley J.:

1 These are my written reasons relating to the relief granted the applicants on December 24,
1992 pursuant to their application under the Companies’ Creditors Arrangement Act ,R.S.C. 1985,
c. C-36 ("CCAA") and the Courts of Justice Act , R.S.0. 1990, ¢. C43 ("CJA"). The relief sought

was as follows:
(a) short service of the notice of application;
(b) a declaration that the applicants were companies to which the CCAA applies;
(c) authorization for the applicants to file a consolidated plan of compromise;

(d) authorization for the applicants to call meetings of their secured and unsecured creditors
to approve the consolidated plan of compromise;

(e) a stay of all proceedings taken or that might be taken either in respect of the applicants
in their own capacity or on account of their interest in Lehndorff United Properties (Canada)
("LUPC"), Lehndorff Properties (Canada) ("LPC") and Lehndorff Properties (Canada) II
("LPC II") and collectively (the "Limited Partnerships") whether as limited partner, as general
partner or as registered titleholder to certain of their assets as bare trustee and nominee; and

(f) certain other ancillary relief.

2 The applicants are a number of companies within the larger Lehndorff group ("Group") which
operates in Canada and elsewhere. The group appears to have suffered in the same way that a
number of other property developers and managers which have also sought protection under the
CCAA in recent years. The applicants are insolvent; they each have outstanding debentures issues
under trust deeds; and they propose a plan of compromise among themselves and the holders of
these debentures as well as those others of their secured and unsecured creditors as they deemed
appropriate in the circumstances. Each applicant except THG Lehndorff Vermdgensverwaltung
GmbH ("GmbH") is an Ontario corporation. GmbH is a company incorporated under the laws
of Germany. Each of the applicants has assets or does business in Canada. Therefore each is a
"company" within the definition of's. 2 of the CCAA. The applicant Lehndorff General Partner Ltd.
("General Partner Company”) is the sole general partner of the Limited Partnerships. The General
Partner Company has sole control over the property and businesses of the Limited Partnerships. All
major decisions concerning the applicants (and the Limited Partnerships) are made by management
operating out of the Lehndorff Toronto Office. The applicants aside from the General Partner
Company have as their sole purpose the holding of title to properties as bare trustee or nominee

WestiawNesl canspA Copyright © Thomson Reuters Canada Limited o its licensors (excluding individual court documents). All righis reserved.
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Caken together the Group's indebtedness as to ilfmadmﬁ matters (incl ﬁﬁﬁ”g “ih
applicants} was approximately %543 million. In ‘i‘he summer of 1992 various creditors C anada
Trustco Mortgage Company, Bank of Montreal, Royal Bank of Canada, Canadian Imperial Bank
of Commerce and the Bank of Tokyo Canada) made demands for repayment of their loans. On
November 6, 1992 Funtanua Investments Limited, a minor secured lendor also made a demand. An
interim standstill agreement was worked out following a meeting of July 7, 1992. In conjunction
with Peat Marwick Thorne Inc. which has been acting as an informal monitor to date and Fasken
Campbell Godfrey the applicants have held multiple meetings with their senior secured creditors
over the past half year and worked on a restructuring plan. The business affairs of the applicants
{and the Limited Partnerships) are significantly intertwined as there are muuzpl@ instances of
intercorporate debt, cross-default provisions and guarantees and they operated a centralized cash
management sysiem

3 This process has now evolved to a point where management has developed a consolidated
restructuring plan which plan addresses the following issues:

{(a) The compromise of existing conventional, term and operating indebtedness, both secured
and unsecured.

{b) The restructuring of existing project financing commitments.

(c) New financing, by way of equity or subordinated debt.
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(d) Elimination or reduction of certain overhead.
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Formal meetings of the beneficial limited partners of the Limited Partnerships are scheduled for
January 20 and 21, 1993 in Germany and an information circular has been prepared and at the
time of hearing was being translated into German. This application was brought on for hearing
at this time for two general reasons: (a) it had now ripened to the stage of proceeding with what
had been distilled out of the strategic and consultative meetings; and (b) there were creditors
other than senior secured lenders who were in a position to enforce their rights against assets of
some of the applicants (and Limited Partnerships) which if such enforcement did take place would
result in an undermining of the overall plan. Notice of this hearing was given to various creditors:
Barclays Bank of Canada, Barclays Bank PLC, Bank of Montreal, Citibank Canada, Canada
Trustco Mortgage Corporation, Royal Trust Corporation of Canada, Royal Bank of Canada, the
Bank of Tokyo Canada, Funtauna Investments Limited, Canadian Imperial Bank of Commerce,
Fuji Bank Canada and First City Trust Company. In this respect the applicants have recognized
that although the initial application under the CCAA may be made on an ex parte basis (s. 11 of the
CCAA; Re Langley's Ltd.,[1938] O.R. 123,[1938] 3 D.L.R. 230 (C.A.); Re Keppoch Development
Lid (1991), 8 C.B.R. (3d) 95 (N.S. T.D.) . The court will be concerned when major creditors
have not been alerted even in the most minimal fashion (Re Inducon Development Corp. (1992), 8
C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.

4 "Instant" debentures are now well recognized and respected by the courts: see Re United
Maritime Fishermen Co-operative (1988), 67 C.B.R. (N.S.)44 (N.B. Q.B.), at pp. 55-56, varied on
reconsideration (1988), 68 C.B.R. (N.S.) 170 (N.B. Q.B.), reversed on different grounds (1988),
69 C.B.R.(N.S.) 161 (N.B. C.A.), at pp. 165-166; Re Stephanie's Fashions Ltd. (1990), 1 C.B.R.
(3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom.
Elan Corp. v. Comiskey ) (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A.,
dissenting on another point, at pp. 306-310 (O.R.); Ultracare Management Inc. v. Zevenberger
(Trustee of) (sub nom. Ultracare Management Inc. v. Gammon ) (1990), 1 O.R. (3d) 321 (Gen.
Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s. 3 and
as defined s. 2) of the CCAA in that they are debtor companies since they are insolvent, they
have outstanding an issue of debentures under a trust deed and the compromise or arrangement
that is proposed includes that compromise between the applicants and the holders of those trust
deed debentures. I am also satisfied that because of the significant intertwining of the applicants it
would be appropriate to have a consolidated plan. I would also understand that this court (Ontario
Court of Justice (General Division)) is the appropriate court to hear this application since all the
applicants except GmbH have their head office or their chief place of business in Ontario and
GmbH, although it does not have a place of business within Canada, does have assets located

within Ontario.

5 The CCAA is intended to facilitate compromises and arrangements between companies
and their creditors as an alternative to bankruptcy and, as such, is remedial legislation entitled
to a liberal interpretation. It seems to me that the purpose of the statute is to enable insolvent

ANADA Copyright @ Thomson Reulers Canada Limited or its licensors (excluding individual court documents), Al righis reserved.
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6 The CCAA isintended to provide a structured environment for the negotiation of compromises
between a debtor company and its creditors for the benefit of both. Where a debtor company
realistically plans to continue operating or to otherwise deal with its asseis but it requires the
protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. see Nova
Metal Products Inc. v. Comiskey {Trustee of) . supra at pp. 297 and 316; Re Stephanie's Frashions
Lid. , supra, at pp. 251-252 and Ultracare Management inc. v. Zevenberger (Trustee of) , supra, at
p. 328 and p. 330. Tt has been held that the intention of the CCAA 1is to prevent any manoeuvres for
positioning among the creditors during the period required 1o develop a plan and obtain approval
of creditors. Such manoeuvres could give an aggressive creditor an advantage to the prejudice of
others who are less aggressive and would undermine the company's financial position making it
even less likely that the plan will succeed: see Meridian Developments Inc. v. Toronto Dominion
Bank , supra, at p. 220 (W.W.R.). The possibility that one or more creditors may be prejudiced
should not affect the court's exercise of its authority to grant a stay of proceedings under the CCAA
because this affect is offset by the benefit to all creditors and to the company of facilitating 2
AA must be for the debtor and all ofthe
3. 866 gguz’m‘ez’z‘e Coal Lid v. Nippon Steel Corp. , supra, at pp. 108-110; Hongkong Bank
of Canada v. Chef Ready Foods Lid {1990), 4 i’j BR.G3d4)311,51 BCLR (2484 (C. A, at
pp. 315-318 (CB Ry and Re Stephanie's Fashions Ltd. , supra, at pp. 251-252.
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B-3, before the amendments effective November 30, 1992 to transform it into the Bankruptcy
and Insolvency Act ("BIA"), it is possible under the CCAA to bind secured creditors it has been
generally speculated that the CCAA will be resorted to by companies that are generally larger and
have a more complicated capital structure and that those companies which make an application
under the BIA will be generally smaller and have a less complicated structure. Reorganization
may include partial liquidation where it is intended as part of the process of a return to long term
viability and profitability. See Hongkong Bank of Canada v. Chef Ready Foods Ltd. , supra, at
p. 318 and Re Associated Investors of Canada Ltd. (1987), 67 C.B.R. (N.S.) 237 (Alta. Q.B.) at
pp. 245, reversed on other grounds at (1988), 71 C.B.R. (N.S.) 71 (Alta. C.A.) . It appears to
me that the purpose of the CCAA is also to protect the interests of creditors and to enable an
orderly distribution of the debtor company's affairs. This may involve a winding-up or liquidation
of a company or simply a substantial downsizing of its business operations, provided the same 1s
proposed in the best interests of the creditors generally. See Re Associated Investors of Canada
Ltd. , supra, at p. 318; Re Amirault Fish Co., 32 C.B.R. 186, [1951] 4 D.L.R. 203 (N.S. T.D.) at

pp. 187-188 (C.B.R.).

8 It strikes me that each of the applicants in this case has a realistic possibility of being able
to continue operating, although each is currently unable to meet all of its expenses albeit on a
reduced scale. This is precisely the sort of circumstance in which all of the creditors are likely to
benefit from the application of the CCAA and in which it is appropriate to grant an order staying
proceedings so as to allow the applicant to finalize preparation of and file a plan of compromise

and arrangement.

9  Letme now review the aspect of the stay of proceedings. Section 11 of the CCAA provides
as follows:

11. Notwithstanding anything in the Bankruptcy Act or the Winding-up Act , whenever an
application has been made under this Act in respect of any company, the court, on the
application of any person interested in the matter, may, on notice to any other person or

without notice as it may see fit,

(a ) make an order staying, until such time as the court may prescribe or until any further order,
all proceedings taken or that might be taken in respect of the company under the Bankruptcy
Act and the Winding-up Act or either of them;

(b ) restrain further proceedings in any action, suit or proceeding against the company on
such terms as the court sees fit; and

(c ) make an order that no suit, action or other proceeding shall be proceeded with or
commenced against the company except with the leave of the court and subject to such terms

as the court imposes.

WaestiawNext- canABA Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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the debtor company has commenced any action in respect of which the defense of set off might be
formally asserted: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 312-314 (B.C.C.A.).

12 It was submiited by the applicants that the power to grant a stay of proceedings may also
extend to a stay of proceedings against non-applicants who are not companies and accordingly do
not come within the express provisions of the CCAA. In support thereof they cited a CCAA order
which was granted staying proceedings against individuals who guaranteed the obligations of a
debtor-applicant which was a qualifying company under the terms of the CCAA: see Re Slavik ,
unreported, [1992] B.C.J. No. 341 [now reported at 12 C.B.R. (3d) 157 (B.C. S.C.) ]. However
in the Slavik situation the individual guarantors were officers and shareholders of two companies
which had sought and obtained CCAA protection. Vickers J. in that case indicated that the facts
of that case included the following unexplained and unamplified fact [at p. 159]:

5. The order provided further that all creditors of Norvik Timber Inc. be enjoined from making
demand for payment upon that firm or upon any guarantor of an obligation of the firm until
further order of the court.

The CCAA reorganization plan involved an assignment of the claims of the creditors to "Newco"
in exchange for cash and shares. However the basis of the stay order originally granted was not

set forth in this decision.

13 Itappears to me that Dickson J. in International Donut Corp. v. 050863 N.D. Ltd. , unreported,
[1992] N.B.J. No. 339 (N.B. Q.B.) [now reported at 127 N.B.R. (2d) 290, 319 A.P.R. 290 ] was
focusing only on the stay arrangements of the CCAA when concerning a limited partnership
situation he indicated [at p. 295 N.B.R.]:

In August 1991 the limited partnership, through its general partner the plaintiff, applied to
the Court under the Companies' Creditors Arrangement Act , R.S.C., ¢. C-36 for an order
delaying the assertion of claims by creditors until an opportunity could be gained to work
out with the numerous and sizable creditors a compromise of their claims. An order was
obtained but it in due course expired without success having been achieved in arranging with
creditors a compromise. That effort may have been wasted, because it seems questionable
that the federal Act could have any application to a limited partnership in circumstances such
as these . (Emphasis added.)

14 T'am not persuaded that the words of's. 11 which are quite specific as relating as to a company
can be enlarged fo encompass something other than that. However it appears to me that Blair J.
was clearly in the right channel in his analysis in Campeau v. Olympia & York Developments Ltd.
unreported, [1992] O.J. No. 1946 [now reported at 14 C.B.R. (3d) 303 (Ont. Gen. Div.) | at pp.

4-7 [at pp. 308-310 C.B.R.].

The Power to Stay
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courts have concluded that under s. 11 there is a discretionary power to restrain judicial
or extra-judicial conduct against the debtor company the effect of which is, or would be,
seriously to impair the ability of the debtor company to continue in business during the
compromise or arrangement negotiating period .

(emphasis added)

I agree with those sentiments and would simply add that, in my view, the restraining power
extends as well to conduct which could seriously impair the debtor's ability to focus and
concentrate its efforts on the business purpose of negotiating the compromise or arrangement.
[In this respect, see also Sairex GmbH v. Prudential Steel Ltd. (1991), 8 C.B.R. (3d) 62 (Ont.

Gen. Div.) at p. 77.]

I must have regard to these foregoing factors while I consider, as well, the general principles
which have historically governed the court's exercise of its power to stay proceedings. These
principles were reviewed by Mr. Justice Montgomery in Canada Systems Group (EST) Lid. v.
Allendale Mutual Insurance , supra (a "Mississauga Derailment" case), at pp. 65-66 [C.P.C.].
The balance of convenience must weigh significantly in favour of granting the stay, as a
party's right to have access to the courts must not be lightly interfered with. The court must be
satisfied that a continuance of the proceeding would serve as an injustice to the party seeking
the stay, in the sense that it would be oppressive or vexatious or an abuse of the process of
the court in some other way. The stay must not cause an injustice to the plaintiff.

It is quite clear from Empire-Universal Films Limited v. Rank, [1947] O.R. 775 (H.C.) that
McRuer C.J.H.C. considered that The Judicature Act [R.S.0. 1937, c. 100] then [and now the CJA]
merely confirmed a statutory right that previously had been considered inherent in the jurisdiction
of the court with respect to its authority to grant a stay of proceedings. See also McCordic v.
Bosanquet (1974), 5 O.R. (2d) 53 (H.C.) and Canada Systems Group (EST) Ltd. v. Allen-Dale
Mutual Insurance Co. (1982), 29 C.P.C. 60 (H.C.) at pp. 65-606.

15

Montgomery . in Canada Systems , supra, at pp. 65-66 indicated:

Goodman J. (as he then was) in McCordic v. Bosanquet (1974), 5 O.R. (2d) 53 in granting
a stay reviewed the authorities and concluded that the inherent jurisdiction of the Court to
grant a stay of proceedings may be made whenever it is just and reasonable to do so. "This
court has ample jurisdiction to grant a stay whenever it is just and reasonable to do so." (Per
Lord Denning M.R. in Edmeades v. Thames Board Mills Lid., [1969] 2 Q.B. 67 at 71, [1969]
2AIER. 127 (C.A.)). Lord Denning's decision in Edmeades was approved by Lord Justice
Davies in Lane v. Willis; Lane v. Beach (Executor of Estate of George William Willis), [1972]
1 AL E.R. 430, (sub nom. Lane v. Willis; Lane v. Beach) [1972] 1 W.L.R. 326 (C.A.).

WAoo
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L.ehndorff General Partner Lid., Re, 1993 CarswellOnt 183
1993 CarswellOnt 183, [1993] O.J. No. 14, 17 C.B.R. (3d) 24, 37 A.C.W.S. (3d) 847 ...

Hepburn, Limited Partnerships , (Toronto: De Boo, 1991), at p. 1-2 and p. 1-12. I would note here
that the limited partnership provisions of the Alberta PA are roughly equivalent to those found in
the Ontario LPA with the interesting side aspect that the Alberta legislation ins. 75 does allow for
judgment against a limited partner to be charged against the limited partner's interest in the limited
partnership. A general partner has all the rights and powers and is subject to all the restrictions and
liabilities of a partner in a partnership. In particular a general partner is fully liable to each creditor
ofthe business ofthe limited partnership. The general partner has sole control over the property and
business of the limited partnership: see Ontario LPA ss. 8 and 13. Limited partners have no liability
to the creditors of the limited partnership's business; the limited partners' financial exposure is
limited to their contribution. The limited partners do not have any "independent" ownership rights
in the property of the limited partnership. The entitlement of the limited partners is limited to their
contribution plus any profits thereon, after satisfaction of claims of the creditors. See Ontario LPA
sections 9, 11, 12(1), 13, 15(2) and 24. The process of debtor and creditor relationships associated
with the limited partnership's business are between the general partner and the creditors of the
business. In the event of the creditors collecting on debt and enforcing security, the creditors can
only look to the assets of the limited partnership together with the assets of the general partner
including the general partner's interest in the limited partnership. This relationship is recognized
under the Bankruptcy Act (now the BIA) sections 85 and 142.

18 A general partner is responsible to defend proceedings against the limited partnership in the
firm name, so in procedural law and in practical effect, a proceeding against a limited partnership
is a proceeding against the general partner. See Ontario Rules of Civil Procedure , O. Reg. 560/84,

Rules 8.01 and 8.02.

19 It appears that the preponderance of case law supports the contention that contention that a
partnership including a limited partnership is not a separate legal entity. See Lindley on Partnership
, 15th ed. (London: Sweet & Maxwell, 1984), at pp. 33-35; Seven Mile Dam Contractors v. R.
(1979), 13 B.C.L.R. 137 (S.C.), affirmed (1980), 25 B.C.L.R. 183 (C.A.) and "Extra-Provincial
Liability of the Limited Partner", Brad A. Milne, (1985) 23 Alta. L. Rev. 345, at pp. 350-351.
Milne in that article made the following observations:

The preponderance of case law therefore supports the contention that a limited partnership
is not a separate legal entity. It appears, nevertheless, that the distinction made in Re Thorne
between partnerships and trade unions could not be applied to limited partnerships which, like
trade unions, must rely on statute for their validity. The mere fact that limited partnerships
owe their existence to the statutory provision is probably not sufficient to endow the limited
partnership with the attribute of legal personality as suggested in Ruzicks unless it appeared
that the Legislature clearly intended that the limited partnership should have a separate
legal existence. A review of the various provincial statutes does not reveal any procedural
advantages, rights or powers that are fundamentally different from those advantages enjoyed
by ordinary partnerships. The legislation does not contain any provision resembling section

WestlawNext canapa Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court docurnents). All rights reserved.
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R. Flannigan, "The Control Test of Investor Liability in Limited Partnerships” (1983) 21 Alta. L.
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&mﬁ undertaking of the limited partnership in which the limited partners and the general partner
hold an interest. The ownership of this limited partnership property, assets and undertaking is an
undivided interest which cannot be segregated for the purpose of legal process. It seems to me that
there must be afforded a protection of the whole since the applicants’ ind,ividuaé interest therein
cannot be segregated without in effect dissolving the partnership arrangement. The limited partners
have two courses of action to take if they are dissatisfied with the general partner or the operation
of the limited partnership as carried on by the general pariner — the limited partners can vote to
(a) remove the general partner and replace it with another or (b) dissolve the limited partnership.

However Flannigan strongly argues that an unfettered right to remove the general partner would
attach general liability for the limited partners (and especially as to the guestion of continued
enj oymem of “?a"v@m"ah}& tax deductions) so that it is prudent to provide thig as a conditional right:
Control Te 5 ,{1992), supra, at pp. 524-525. Since the applicants are being afforded the protection
of a stay / ace@dmg in msp t to allowing them time to advance a reorganization plan and
he plan finds favavr there should be a stay of proceedings (vis-2-vis any action
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Lehndorff General Partner Lid., Re, 1983 CarswellOnt 183
1993 CarswellOnt 183, [1993] O.J. No. 14, 17 C.B.R. (3d) 24, 37 A.C.W.S. (3d) 847...

a creditor's claim (as well as an interest of any other person), those who wish to be able to initiate
or continue proceedings against the applicants may utilize the comeback clause in the order to
persuade the court that it would not be just and reasonable to maintain that particular stay. It seems
to me that in such a comeback motion the onus would be upon the applicants to show that in the
circumstances it was appropriate to continue the stay.,

22 The order is therefore granted as to the relief requested including the proposed stay provisions.
Application allowed.

Footnotes
* As amended by the court.

Copyright £ Thomson Reuters Canada Limited or its licensors (excluding individoal court documentsy, All rights

find of Document
reserved.

wiNext. carana Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents), Afl rights reserved.




TAB S5



Counsel:

Indexed as:

Pacific National Lease Holding Corp. (Re)

IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.S.C. 1985, ¢. ¢-36

AND IN THE MATTER OF the Company Act, R.S.B.C.

1979, ¢. 59
AND IN THE MATTER OF Pacific National Lease
Holding Corporation, Pacific National Financial
Corporation, Pacific National Leasing
Corporation, Pacific National Vehicle Leasing
Corporation, Southborough Holdings Ltd. and PAC
NAT Equities Corporation, petitioners

[1992] B.C.J. No. 3070

Vancouver Registry No. A922870

British Columbia Supreme Court
Vancouver, British Columbia

Brenner J.
Oral judgment: August 17, 1992.

(53 paras.)

M.L. Palleson, for the petitioner.

G.E.H. Cadman, Q.C. appeared.

W.E.J. Skelly, for Sun Life Trust Co.

R.A. Attisha, for National Bank of Canada.
L.A. Lothian, for National Trust.

P.A. Cote, for Investors.

P.C. Lee, for Mutual Life.

M.J. Peerson, for Barclays Bank.

Page 1




amended

5

2 OnJuly 23, the Petitioners were granted an ex parte order under the Companies’ C
Arrangement Act, under which the trust fund in the amount of $1.5 mid i on dollars was established.
On July 31, 1992, this order was amended by consent of the ?@ﬁu@ﬁas and the principal creditors,
50 that the issue of the establishment, maintenance and application of this trust fund could be argued
on the merits,

3 The earlier orders also prohibited the Petitioners from making any payments to any of its
employees payable as a result of employment termination until the Court could hear full argument
on the merits of these payments.

4 Since the sole purpose of the trust fund is to indemnify the directors and officers for personal
tiability arising out of employment termination, the issue that the Court must decide is whether the
Petitioner, Pacific National Financial Corporation is entitled to make statutory payments to its
employees while the company and its affiliates are under C.C.A.A. order, If I find that these
payments are appropriate, and prior 1o any such payments being made I must decide whether any of
the monies currently held by the Petitioners and which are owed fo creditors, described as funders
are impressed with a trust in favour of those funders. This trust issue i schsdme for argument on
August 19th and 20th, 1992,

{ turn now 1o outline the nature
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“the Petitioners business.
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a leasing business under the

financial and corporate administration of Pagific National Financial Corporation (PNFC) the parent

he origin of the company dates back to 1977, /&ﬂ employees of the Petitioners or the
:z@ﬁ and paid by PNFC, 23. FC is

5 The Petitioners are group of interrelated companies that operate
o) g
3

' non-voting shares are held by
’;* th ough their holding company,

7 Pa ‘orporation (PAC NAT) is ,nciﬁmg company of which the shares
are held ninety percent by I (*\TWC‘ and ten g}@; cent by ﬁa» Jeffrey family. T holds certain
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Vancouver and Whistler, British Columbia.

8 PNFC's financial or lease assets in Canada are held by three wholly owned subsidiaries, Pacific
National Leasing Corporation (PNLC), Pacific National Lease Holding Corporation (PNLHC), and
Pacific National Vehicle Leasing Corporation (PNVLC). Historically, PNLC was the primary
generator of lease business for the group. In the normal cause, PNLC entered into leases with third
party lessees for office and computer equipment. These leases were then packaged into portfolios.
Title to the equipment and the lease revenue stream was assigned to third party financial institutions
called "Funders", with the ongoing administration of the leases including collection of monthly
lease payments remaining with PNLC.

9  Profit from these transactions was generated by the increase in the sale price PNLC charged to
the funders over and above the amount paid to the equipment vendor and above the amount paid to
the equipment vendor and the residual revenues paid to PNLC as a result of the lease customer
keeping the leased equipment beyond the initial term of the lease. These latter revenues are referred

to as "residuals".

16 PNLHC was used to hold equipment leases that were written by PNLC but which the PN

Group chose not to sell to third party funders. These leases were held by PNLHC and financing was
provided to PNLC by the National Bank through an operating facility for the purpose of purchasing
equipment and issuing new leases. This credit line was $17 million dollars and was fully utilized on

July 23, 1992.

11 PNVLC was incorporated in 1986 to operate a lease business relating to motor vehicles only.
In 1991 the PN Group decided to stop writing new vehicle leases and at that time sold its existing
lease portfolio to several third party funders who hold these lease receivables. As with the PNLC
funder leases, PNVLC continued to administer these motor vehicle leases on behalf of the funders
by providing all accounting, invoice and collection services with regard to this portfolio. The
residual equity remained the property of the PN Group in the same manner as the funder leases held

by PNLC.

12 According to the first report of the Monitor, dated August 13, 1992, as at July 31, there were a
total of 27 funders on whose behalf the PN Group was managing lease portfolios. The total of the
net present values of the future payments owed to the funders as of that date is approximately $246
million dollars. By reason of the C.C.A A. stay, approximately $8.3 million dollars in payments due
in July have not been paid. The payments due in August total some $11 million dollars. Those funds
are currently being used by the company for operating purposes under C.C.A.A. stay order.

13 In addition, the PN Group had outstanding bank loans of $17 million dollars to the National
Bank as described above, together with approximately $6 million dollars and $8.8 million dollars
owed to Royal Trust and Canada Trust respectively.

14 I turn now to the financial difficulties of the Group.



tated abov 5;3 these lenders are currently owed some $15 million dollars. Further working

d through the issuence of subordinated convertible debenturss of which there
a dollars outstanding at June 30, 1992,

17 Noiwixﬁhsﬁandéng this additional financing, the PN Group experienced a strain on its financial
resources due to increased costs and expenses. In addition, the recession of 1991-92 caused an

ncrease {’ ieage ‘@a@f debts, which the Group was also required 1o bear, at least on an interim basis
of some thirty to ninety days, depending on the terms of its agreements with its funders, as well as
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18  In May, 1992, following the departure of the in-cumbent Chief Financial Officer, Terry
Thompson, a new Chief Financial Officer, Larry Papernick, was appointed by PNFC who
commenced a detailed review of the PN Group's operation. While reviewing the budgeted cash
flows, Larry Papernick noticed some irregularities regarding the debt and security position of the
PN Group and investigated further with the accounting staff of PNFC.

19 By July 3, 19592, it was determined that leases entered into by PNLC 1o the value of
L

approximately $10 million dollars had first been pledged 1o its secured creditor National Bank, the
1to PNLHC and pledged again as security to Royal Trust and Canada Trustco.
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23 On this application the Petitioners say that the ability to make severance payments is essential
to continued operation of the company during the stay period. The Petitioners say that if employees
learn that they will not receive severance pay then will refuse to continue working and the efforts of
the Petitioners to continue in business long enough to prepare and present a reorganization plan will
fail. This argument is also advanced in support of the creation of a trust fund to indemnify the
directors and officers. These arguments are supported by the unsecured creditors who join in urging
this Court to exercise its judicial discretion to allow severance payments or director and officer
indemnification to allow the Petitioners to continue in business so that it can reorganize, which
would be to the undoubted benefit of the unsecured creditors, shareholders and employees of the

Petitioners.

24 On the other hand, the funders and/or secured creditors take the position that to allow
severance payments or to continue the trust fund for that purpose would devalue the creditors
security and alter the status quo in place at the time of the making of the C.C.A.A. order. They say
that if severance is not paid, the terminated employees will simply join the creditor ranks of the
Petitioners and that by virtue of the indemnity provisions of the Articles of the PIE Group
companies, the directors and officers will also become creditors should they come under a personal

liability in respect of outstanding employee termination payments.

25 In earlier judgments in this case I have reviewed the purpose of the C.C.A.A. See: Meridian
Developments Inc. v. Toronto Dominion Bank et al, (1984) 52 C.B.R. p. 109; Northland Properties
Limited et al v. Excelsior Life Insurance Company of Canada et al, (1989) 73 C.B.R. p. 195; Chef
Ready Foods Ltd. et al v. Hongkong Bank of Canada, (1990) 51 B.C.L.R. (2d) 84, and In the Matter
of Alberta-Pacific Terminals Ltd. et al, [1991] B.C.J. No. 1065.

26  From these decisions I derive the following principles:

(I)  The purpose of the C.C.A.A. is to allow an insolvent company a reasonable
period of time to reorganize its affairs and prepare and file a plan for its
continued operation subject to the requisite approval of the creditors and the
Court.

(2) The C.C.A.A. is intended to serve not only the company's creditors but also a
broad constituency which includes the shareholders and the employees.

(3)  During the stay period the Act is intended to prevent maneuvers for positioning
amongst the creditors of the company.

(4)  The function of the Court during the stay period is to play a supervisory role to
preserve the status quo and to move the process along to the point where a
compromise or arrangement is approved or it is evident that the attempt is
doomed to failure.

(5)  The status quo does not mean preservation of the relative pre-debt status of each
creditor. Since the companies under C.C.A.A. orders continue to operate and
having regard to the broad constituency of interests the Act is intended to serve,
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Page 7

"To do so (that is to create the security) would effectively change the priorities
for substantial amounts of severance pay, a significant alteration of the status quo
which existed at the time the petition was issued. Such claims otherwise would,
for the most part, be unsecured, ordinary claims on the bankruptcy of the
Company. They would rank after secured and preferred claims, and pro rata with
the unsecured claims of trade creditors, most notably the Bank, which is the
largest unsecured creditor by far. Should a plan of reorganization fail, severance
and termination pay claims will be secured largely at the expense of the Bank."

32 The Court rejected the order sought because of the change in the status quo that such an order
would create. In the Court's words at page six, the effect of the order sought:

"...would be to secure a group of contingent claims which existed at the date of
the petition and which would otherwise be unsecured.”

33 In this case, counsel for the Petitioners sought to distinguish Westar on the basis that the
layoffs at Balmer proceeded the stay order and that the amount of Westar's severance liability was
of such a magnitude that the Court was not prepared to authorize severance payments or severance
security because of the impact on the status quo amongst the parties.

34 1reject the Petitioner's argument that Westar can be distinguished on the first proposed
ground, that is on the basis that the Blamer Mines layoff proceeded the stay order. The liability for
severance at the time the stay orders were granted in both Westar and this case was anticipatory. In
Westar, liability arose thirteen weeks after the May 1st layoff date, when by statute the temporary
layoff would be deemed a termination. In this case the liability will arise either thirteen weeks after
PNFL employees are placed on temporary layoff and not recalled or earlier, if they are permanently
terminated. In either case, it does not affect the principle which I take from MacDonald, I.'s
decision that severance payments or an indemnity for same will not be permitted while a company
is under C.C.A.A. protection where such payments would substantially affect the status quo
between creditors of the company whose funds are being used for the continued operation of the
company during the stay period, and the employees, including directors and officers who may well
become creditors because of changes in the company's operations during the stay period.

35 The Petitioners' second basis for distinguishing Westar has more validity. I do not understand
Mr. Justice MacDonald to be saying in Westar, that in no case should a Court ever authorize
severance payments when a company is operating under C.C.A.A. In Westar the Court considered
both the nature and the amount of the proposed severance payments and concluded on the basis of
both factors that such payments would be an unacceptable alteration of the status quo. I believe the
Court's consideration was both qualitative and quantitative, which given the broad discretion that
the Court has in its supervisory role under C.C.A.A. is both necessary and appropriate.

36 Inthis case PNLC has significantly reduced its work force following the July 23rd order. Its
work force has been reduced from approximately 230 to sixty. It is not known what the company's
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40  In view of this decision I do not have to deal with the trust issue concerning the funds held by
the Petit-ioners which will come before the Court for argument later this week.

431 The Petitioners asked that if the Court rejected its application to pay severance that it order a
stay of any proceedings that may be brought by employees to compel the payments. I would make
this order under S, 11{c) of the Act, subject, of course, to the right of any affected party to apply to
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Friday by the Bank of Tokyo which had set its matter down for Tuesday and I -~
47 THE COURT:-- 1 haven't seen it.

48 MR. SKELLY: And you are not available, I don't believe on Tuesday --
49 THE COURT:-- No, I'm not.

50 MR.SKELLY: Then I will call counsel.

51 THE COURT:-- I would be grateful if you would call counsel and perhaps we could deal with
it on Wednesday morning, at which time I guess we will have to do some scheduling, apparently.

52 MR.SKELLY: Yes.

53 THE COURT:-- Alright, we will adjourn.

qp/s/qlrds/qlbrl
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Companies' Creditors Arrangement Act, R.S.C. 1985, ¢, C-36. Employment Standards Act, 5.8.C
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Counsel for the Commcorp Financial Services Inc. and National Trust: W.C. Kaplan.
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MACFARLANE J.A. (vefusing leave to appeal):~ This is an application for leave to appeal
an order of Mr. Justice Brenner pronounced the 17th dajy of August, 1992, pursuant to the
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Companies Creditors Arrangement Act R.S.C. 1985, ¢, C-36 (the "C.C.AAT)

o July 22, 1992, when they made an application
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officers from potential personal liability under the Employment Standards Act S.B.C. 1979, c. 10
for failing to make the payments mandated by that statute.

4 OnlJuly 31, 1992, Mr. Justice Brenner heard a number of applications brought by various
interested parties seeking to set aside the ex parte stay order or, if the stay order was not set aside, to
vary its terms. Mr. Justice Brenner amended and replaced the stay order with an order on terms
proposed by the parties. That order has not yet been entered and has gone through a number of
amendments. The order provided that on an interim basis, pending the hearing and determination of
an application on the merits of the issues, the petitioners should not, without further order of the
Court, make any payment to any employee or employees of the petitioners in respect of unpaid
wages, severance, termination, lay-off, vacation pay or other benefits arising or otherwise payable
as a result of the termination of an employee or employees.

5 The merits were argued in August and on August 17 Mr. Justice Brenner delivered the reasons
for judgment and made the order which is the subject of this application.

6 The operative portions of the order read as follows:

THIS COURT ORDERS that the application by the Petitioners to
make statutory severance payments or to maintain a trust fund to
indemnify its directors and officers with respect to statutory severance
payments is dismissed;

THIS COURT FURTHER ORDERS that any proceedings that may
be brought by employees of the Petitioners to compel payment of statutory

severance payments are stayed.

7  The appeal concerns the order made under the first paragraph of the order, not against the stay
granted in the second paragraph.

8 The reasons for judgment of Mr. Justice Brenner are careful and detailed and are contained in
17 pages. The reasons contain a review of the essential facts, including the circumstances which
gave rise to the financial difficulties of the petitioners, the competing arguments with respect to the
need and the ability to make severance payments to employees whose services had been terminated,
a consideration of the purposes of the C.C.A.A., the principle derived from the judgment of Mr.
Justice Macdonald in Westar Mining Ltd., unreported reasons for judgment, August 11, 1992

(which dealt with a similar issue), and the application of that principle to the facts of this case.

9  The essential facts are that the petitioners are a group of inter-related companies that have
carried on a leasing business for some years. Just prior to the commencement of the C.C.A A.
proceedings the petitioners had over $246,000,000.00 in lease portfolios under administration. They
had a workforce of approximately 230 which, by the time Mr. Justice Brenner gave his reasons on
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1 Mr. Clark, for the petitioners, was not prepared to concede that the potential liability had been
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reduced, and submits that a trust fund of about $1,300,000.00 is required.
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ﬁnaﬂc@é with security on guo% leases granted in

; £ 54
‘avour of National Bank of Canada and by way of a trust deed in favour of Canada Trust Company
i I Trust Addiéiomi financial advances were obtained from the other respondents,
who are 27 other financial institutions, referred to in the material as the "Funders”. The Funders
advanced monies and took security, in part by way of assignment of the lease revenue stream. The
monies advanced by the Funders exceeded the amount which the petitioners had paid for the
equipment or vehicles. The difference, together with other revenue, was the petitioners' profit.

initial purchases were
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13 The arrangements with the Funders provided that the petitioners would continue the ongoing
administration of the leases, including collection of the monthly lease payments, which would be
forwarded to the Funders,

14 The petitioners gm’: into financial difficulties, which th 'y revealed 1o
and the petitioners were not able to agree to a plan 1o deal with this i
sought protection under L}w C.CAA.L

15 The appellants seek an order of this Court seiting aside
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Act, requiring the appellants to pay all the
statutory payments in full, and thereby order
the appellants to breach a mandatory statute
regarding statutory payments.

2. In ruling that he had the inherent jurisdiction under the Companies
Creditors Arrangement Act or otherwise to order the appellants to
breach the Employment Standards Act regarding statutory payments
and thereby order the petitioners to commit offences under such
statute.

3. In failing to properly apply the relevant legal principles applicable to
a decision regarding the payment of statutory payments including
such payments to former employees.

4. In ruling that the payment of unpaid wages and holiday and vacation
pay accruing to the appellants' employees was to be treated in the
same manner as severance pay.

5. In suspending the provisions of the July 23, 1992 order authorizing
the Trust Fund.

6. In failing to provide any protection to the directors and officers of
the appellants by way of the Trust Fund when ordering the
petitioners to breach the Employment Standards Act, thereby
exposing the directors and officers of the petitioners to liabilities
under that statute and to prosecution for offences thereunder.

17 I understand the submission of the respondents to be that the real issue is whether a judge,
acting pursuant to the powers given by the C.C.A.A., may make an order the purpose of which is to
hold all creditors at bay pending an attempted reorganization of the affairs of a company, and which
is intended to prevent a creditor obtaining a preference which it would not have if the attempted
re-organization fails, and bankruptcy occurs.

18 I think that the answer is given in Chef Ready Foods Ltd. v. Hong Kong Bank of Canada
(1990), B.C.L.R. (2d) 84. In that case Mr. Justice Gibbs, at pp. 88-89, said:

The purpose of the C.C.A.A. is to facilitate the making of a compromise or
arrangement between an insolvent debtor company and its creditors to the
end that the company is able to continue in business. It is available to any
company incorporated in Canada with assets or business activities in
Canada that is not a bank, a railway company, a telegraph company, an
insurance company, a trust company, or a loan company. When a company
has recourse to the C.C.A.A. the Court is called upon to play a kind of
supervisory role to preserve the status quo to move the process along to the



rovisions of the C.C

t is apparent from these excerpts and from the wording of the statute, that
in contrast with ss. 178 and 179 of the Bank Act which are preoccupied
with the competing rights and duties of the borrower and the lender, the
C.C.A.A. serves the interests of a broad constituency of mvestors, creditors
and ﬁm_pioy@@se If a bank’s right in respect of 5. 178 security are accorded a
ique status which renders those rights immune from the provisions of the
C.CLALAL, the protection afforded that constituency for any company
Ah‘i h has granted s. 178 security will be largely illusory. It will be illusory
because almost inevitably the realization by the bank on its security will
destroy the company as a going concern. Here, for example, if the bank
signifies and collects the accounts receivable, Chef Ready will be deprived
of working capital. Collapse and liquidation must necessarily follow. The
lesson will be that where s. 178 security is present a single creditor can
frustrate the public policy objectives of the C.C.A.A. There will be two
classes of debtor companies: those for whom there are prospects for
recovery under the C.C.ALA.; those for whom the C.C.A.A. may be
irrelevant dependent upon the whim ofthe s. 178 sewrity holder. Given
the economic circumstances which prevailed when the C.C.AA. was
enacted, it is difficult to imagine that the legislators of the day intended
that result to follow,

20 Mr. Justice Brenner, after reviewing that and other authorities, said:

The purpose of the C.C.A A, is to allow an insolvent company a
reasonable period of time to reorganize its affairs and prepare and file 2
plan for its continued operation sum@c% 0 m«: requisite approval of 1 hﬂ
creditors and the Court. (2) The C.C.A.A. is intended 0 serve not o
company's creditors but also a broad constituency which Emiuder the
shareholders and the employees. (3) During the stay period the Act is
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along to the point where a compromise or arrangement is approved or it is
evident that the attempt is doomed to failure. (5) The status quo does not
mean preservation of the relative pre-debt status of each creditor. Since the
companies under C.C.A.A. orders continue to operate and having regard to
the broad constituency of interests the Act is intended to serve,
preservation of the status quo is not intended to create a rigid freeze of
relative pre-stay positions. (6) The Court has a broad discretion to apply
these principles to the facts of a particular case.

Counsel do not suggest that statement of principles is incorrect.

21 Mr. Justice Brenner then referred to the judgment of Mr. Justice Macdonald in Westar, and
concluded:

In my view, to allow the Petitioners to make statutory severance
payments or to authorize a fund out of the company's operating revenues
for that purpose would be an unacceptable alteration of the status quo in
effect when the order was granted.

22 He said earlier that he did not understand Mr, Justice Macdonald to be saying in Westar that in
no case should a court ever authorize severance payments when a company is operating under the

C.CAA.

23 Heheld, in effect, that it was a proper exercise of the discretion given to a judge under the
C.C.A.A. to order that no preference be given to any creditor while a reorganization was being
attempted under the C.C.A A.

24 It appears to me that an order which treats creditors alike is in accord with the purpose of the
C.C.A.A. Without the provisions of that statute the petitioner companies might soon be in
bankruptcy, and the priority which the employees now have would be lost. The process provided by
the C.C.A.A. is an interim one. Generally, it suspends but does not determine the ultimate rights of
any creditor. In the end it may result in the rights of employees being protected, but in the meantime
it preserves the status quo and protects all creditors while a re-organization is being attempted.

25  Sofar as the directors and officers are concerned, they were personally liable for potential
claims under the Employment Standards Act before July 22. Nothing has changed. No authority has
been cited to show that the directors and officers have a preferred right over other potential

creditors.

26  This case is not so much about the rights of employees as creditors, but the right of the court
under the C.C.A.A. to serve not the special interests of the directors and officers of the company but
the broader constituency referred to in Chef Ready Foods Ltd. Such a decision may inevitably
conflict with provincial legislation, but the broad purposes of the C.C.A.A. must be served.



[
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28  Despite what I have said, there may be an arguable case for the petitioners 10 present (¢ a
panel of this Court on discreet questions of law. But [ am of the view that this Court should exercise
its powers sparingly when it is asked to intervene with respect to questions which arise under the
C.C.ALA. The process of management which the Act has assigned to the trial Court is an ongoing
one. In this case a number of orders have been made. Some, including the one under appeal, have
not been setiled or entered. Other applications are pending. The process contemplated by the Act is
continuing.

]

2@ A c@%ieagz ie has suggested that a judge exercising a supervisory function under the C.C.A AL
more iike a dgs:: h@a‘fi“ﬂg a trial, who makes orders in the course of that trial, than a chamber

j dge Wh@ mak es i

M

erlocutory or proceedings for which he has no further responsibility.

30 Also, we know that in a case where a judgment has not been entered, it may be open to a judge
to reconsider his or her judgment, and alter its terms. In supervising a proceeding under the
C.C.A_A. orders are made, and orders are varied as changing circumstances require. Orders depend
upon a careful and delicate balancing of a variety of interests and of problems. In that context
appellate proceedings may well upset the balance, and delay or frustrate the process under the
C.C.A AT do not say that leave will never be granted in 2 C.C. A A proceeding. But the effect u
aii parties concerned will be an important consideration in deciding whether leave ought to be
granted.

IS
7»-&

31 Inall the circumstances 1 would refuse leave to appeal.

MACFARLANE JLA
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2010 ONSC 1102
Ontario Superior Court of Justice [Commercial List]

Dura Automotive Systems (Canada) Ltd., Re.

2010 CarswellOnt 894, 2010 ONSC 1102, 63 C.B.R. (5th) 66, 81 C.C.P.B. 88

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C., c. C036, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF DURA AUTOMOTIVE SYSTEMS (CANADA) LTD. (Applicant)

Morawetz J.

Heard: February 11, 2010
Judgment: February 17, 2010
Docket: 09-8434-00CL

Counsel: Christopher Besant, Frank Spizzirri for Applicant, Dura Automotive Systems (Canada)
Ltd.

Hugh O'Reilly, Amanda Pask for International Association of Machinists and Aerospace Workers
Barry Wadsworth for CAW-Canada

Mark Bailey for Superintendent of Financial Services (Ontario)

Roger Jaipargas, James Szumski for Monitor, PricewaterhouseCoopers Inc.

James H. Grout, Larry Ellis for Morneau Sobeco Limited Partnership, in its Capacity as the Plan
Administrator of the Registered Pension Plans of Dura Automotive Systems (Canada) Ltd.

Subject: Civil Practice and Procedure; Insolvency

F&%‘%&g\éﬁ?%@%@gy ;\[gxl(?g%%igfagggﬁcaﬁons refer to highest level of case via History.

Headnote
Bankruptcy and insolvency --- Practice and procedure in courts — Stay of proceedings

Applicant, DA Ltd., obtained stay of proceedings in bankruptcy proceedings — DA Ltd.
brought motion to extend stay period from February 11, 2010 to March 12, 2010 and for
order establishing process for filing, determining and barring of claims against DA Ltd. and
its current and former officers and directors — In addition, DA Ltd. requested order, in
connection with claims determination procedure, in case of registered pension plans, that MS
LLP be entitled to file single claim and vote claims related to each of three registered pension
plans after certain pre-conditions had been satisfied — Motion dismissed — DA Ltd. had not
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Dura Automotive Systems {Canada) Lid., Re., 2010 ONSC 1102, 2010 CarswellOnt 894
2010 ONSC 1102, 2010 CarswellOnt 894, 63 C.B.R. (5th) 66, 81 C.C.P.B. 88

and benefit plans is held by Dura Automotive Systems Inc. (Delaware) and its subsidiaries ("Dura
US"), pursuant to the Revised Joint Plan of Reorganization of Dura Automotive Systems Inc. et
al dated May 8, 2008, and confirmed by this court on May 22, 2008.

6  The JAMAW also sought an order terminating these proceedings and a declaration that the
commencement of the application was an abuse of process; a declaration that the Applicant is
estopped from taking the position that the Applicant bears sole liability to make payments to the
Canadian pension and benefit plans under the Revised Plan; and a bankruptcy order against Dura

Canada.

7 TheIAMAW isnot alone inits opposition to the motion. The Canadian Auto Workers - Canada
("CAW-Canada'") and Morneau Sobeco as the Administrator of the three registered pension plans
(the "Canadian Plans") (the "Plan Administrator") joined IAMAW in opposition.

8 In addition, the Superintendent of Financial Services opposes the relief sought, submitting
that there is no basis on which to conclude that a viable plan can be put forward. Counsel to
the Superintendent also raised, as did counsel to the Plan A dministrator, an issue as to whether
there is a constitutional question that should have been brought to the attention of the appropriate

Ministries.

9  Finally, the Monitor, in its comprehensive Sixth Report, does not support the extension of
the Stay Period. The Monitor is not convinced that the Applicant is acting in good faith and with

due diligence.

10 The opposition of the IAMAW, the CAW-Canada and the Plan Administrator has been
consistently put on the record throughout these proceedings. The Applicant has been aware of this
opposition and continually negotiated with the two unions and the Plan A dministrator in an effort

to develop a plan.

11 As late as January 29, 2010, the Applicant recognized the legitimacy of the IAMAW, the
CAW-Canada and the Plan Administrator as the parties with whom they should be negotiating.
The role of the Superintendent was also recognized. The endorsement of January 29, 2010 recites
the pfesence of counsel to the Applicant, the TAMAW, the Plan Administrator, FSCO, the CAW-

Canada and the Monitor and reads as follows:

The parties are in negotiations in respect of the structure of the plan. I am satisfied that the
Applicant continues to work in good faith and with due diligence such that a short extension to
February 11, 2010 is appropriate. The parties are conducting their negotiations in accordance
with a schedule of events which are outlined in an email from Mr. Spizzirri (counsel to the
Applicant) to Mr. O'Reilly (counsel to IAMAW) dated January 28, 2010 at 5:10 p.m. This
email is to form part of this endorsement...

[T ¥ S . o . P - . . U . e . N . c
Westivwext canapa Copyright ® Thomson Reuters Canada Limited or its licansors (excluding individual court documents). Al fights reserved.
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Dura Automotive Systems (Canada) Lid., Re., 2010 ONSC 1102, 2010 CarswellOnt 884
2010 ONSC 1102, 2010 CarswellOnt 894, 63 C.B.R. (5th) 66, 81 C.C.P.B. 88

(¢) the back-stop is unsecured and partially conditional in respect of the tax receivable and
may or may not provide adequate support for a minimum recovery, as the company has
suggested.

22 With respect to the claims process put forward by Dura Canada, the Monitor advises that it
has not had adequate time to review the process, which was unveiled at the last minute. However,
it did conduct a preliminary review. The Monitor stated that it does not support the relief sought

by the company as:

(a) there is no process to properly assess and value "claims" of individual pensioners and
therefore, no mechanism for voting such "claims";

(b) the February 9 Skotak Affidavit questions the ability of counsel to the IAMAW and the
CAW-Canada to speak for the pensioners and also questions the independence of the Plan
Administrator. However, there is no mention of or provision for representative counsel to
advise and assist individual pensioners, particularly in the circumstances where the company
has proposed to seek broad, third party releases for other Dura Group entities and its officers,

directors and employees;

(c) in the event that the court found that counsel for the IAMAW and the CAW-Canada and
the Plan Administrator were not "suitable counsel" for the pensioners, and was of the view that
other representative counsel was necessary, in the circumstances, such representative counsel
would represent an additional cost to the company's estate, whereas the costs of representation
on behalf of the JAMAW, the CAW-Canada and the Plan Administrator are not currently

being borne by the company; and

(d) the Monitor has significant concerns about the incurrence of additional costs, the lack of
resources avatlable to fund the CCAA proceedings, and the fact that no assurances have been
offered by the Dura group to support the CCAA proceedings with additional funding.

23 The February 10 Notice of Motion brought by Dura Canada requests an order to establish
a process for filing, determining, and barring claims against it and its current and former officers
and directors. The Monitor does not support the relief being sought by Dura Canada in respect of
the claims process as the Monitor has no details with respect to what Dura Canada is proposing.

24 On the issue of the extension of the Stay Period, the Monitor has summarized its position at
paragraphs 46 - 54 of its Report. Included is the statement that the Monitor is of the view that the
company has had enough time to attempt to negotiate the framework for a plan. The company has
no ongoing operations and no other restructuring activities are necessary in respect of the CCAA

proceedings.

swNest. canapa Copyright © Thomson Reuters Canada Limited or its licensors {(excluding individua! court documents). All rights reserved.
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Dura Automotive Systems {Canada) Lid., Re., 2010 ONSC 1102, 20106 Carsweﬂ()nt 894
2010 ONSC 1102, 2010 CarswellOnt 894, 63 C.B'R. (5th) 66, 81 C.C.P.B. 88

that the plan be presented to the retirees for a vote. It is in the context of this change of tactics at

the 11™ hour that the motion to extend the stay must be considered.
35  The test for an extension of the stay is set out in s. 11.02(3) of the CCAA:
11.02(3) Burden of proof on application - The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order

appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that
the applicant has acted, and is acting, in good faith and with due diligence.

36 The Applicants gave every appearance that, up to the morning of February 10, 2010, it
was negotiating with the appropriate representative groups. If this indeed was the situation, the
inescapable conclusion is that the negotiations were not successful and no plan could proceed with
any realistic chance of being accepted by the creditors. In these circumstances, to grant a further
extension of time would, in my view, not be appropriate.

37  Alternatively, if one accepts the position of Dura Canada that the IAMAW and the CAW-
Canada and the Plan Administrator cannot represent the interests of the retirees, it begs the question
as to why Dura Canada did not raise this issue long before February 10, 2010. As counsel to
the CAW-Canada pointed out, the CAW-Canada put its cards on the table on day one and if
representation had been an issue, a formal representation order could have been obtained long

ago. I agree.

38 The Applicant changed course at the last moment as they were unable to reach agreement
with the IAMAW, the CAW-Canada and the Plan Administrator. The last-minute shift in tactics
leads to the inescapable conclusion that Dura Canada did not act in good faith in negotiating with
the IAMAW, the CAW-Canada and the Plan Administrator and further that they did not act with
due diligence in failing to address these representative issues on a timely basis.

39 I have also taken into account certain factors that are unique to this CCAA proceeding;
namely, there is no active business and, consequently, the employment impact of failure to extend
the CCAA proceedings is minimal.

40 The Applicant's negotiations with the CAW-Canada, the IAMAW and the Plan Administrator
have established to my satisfaction that the negotiations as between these parties, are such that
it 1s unrealistic to expect that any viable plan can be put forward. Further, by questioning the
representative status of the parties at the last possible moment, the Applicant has demonstrated
that it cannot be said to be acting in good faith and with due diligence.

fevt 3 . bk g 1 : [ o . P . R . .
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2007 NSSC 347
Nova Scotia Supreme Court

Federal Gypsum Co., Re

2007 CarswelINS 629, 2007 NSSC 347, 163 A.C.W.S. (3d)
689, 261 N.S.R. (2d) 299, 40 C.B.R. (5th) 80, 835 A.P.R. 299

IN THE MATTER OF The Companies' Creditors
Arrangement Act, R.S.C. 1985. C. C-36 as amended

And IN THE MATTER OF A Plan of Compromise or
Arrangement of the Applicant, Federal Gypsum Company

A.D. MacAdam J.

Heard: November 5, 2007
Oral reasons: November 5, 2007
Written reasons: January 29, 2008
Docket: S.H. 285667

Counsel: Maurice P. Chaisson, Graham Lindfield for Federal Gypsum Company

Carl Holm, Q.C. for BDO Dunwoody Goodman Rosen Inc.

Thomas Boyne, Q.C. for Royal Bank of Canada

Robert Sampson, Robert Risk for Enterprise Cape Breton Corporation, Cape Breton Growth Fund
Corporation

Michael Pugsley for Her Majesty in Right of the Province of Nova Scotia (Nova Scotia Economic
Development), Nova Scotia Business Incorporated

Michael Ryan, Q.C., Michael Schweiger for Black & McDonald Limited

Subject: Insolvency; Civil Practice and Procedure

F r%\??&‘&é‘n‘?@gﬁﬁ‘?ﬁﬁQ&‘g%%‘ef%?&'fé‘s’&ﬁcaﬁons refer to highest level of case via History.

Headnote
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act —

Miscellaneous issues

Debtor was granted stay of proceedings for 30 days pursuant to s. 11 of Companies' Creditors
Arrangement Act ("CCAA") — Debtor wished to arrange debtor in possession ("DIP")
financing, which was essentially new financing that required existing secured creditors to
subordinate their interests — Bank was sole secured creditor that objected to DIP financing
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evidence on file offered posizive iﬁdicaﬁons — @sbioz‘ Wwas not Showsn 1o be in its death
hroes — Prejudice to creditors was evident but perhaps not so fatal as certain demise of
company in absence of further DIP financing and extension of time — Bank's secured position
had apparently not deteriorated substantially thus far — Extension of time and additional

DIP financing would enable debtor to continue in operation while plan of arrangement was

considered and voted on by creditors — Favouring bank was not justified as success of
restructuring was not dependent on permiiting repayment of this single creditor.

Tabie of Authorities

Cases considered by 4.D. MacAdam J.:

Calpine Canado Energy Ltd., Re (2007), 2007 CarswellAlta 1050, 2007 ABQB 504, 35
CB.R. (5th) 1, 33 B.L.R. (4th) 68 (Alta. Q.B.) — considered

Cansugar Inc., Re (2004), 2004 CarswellNB 9, 2004 NBOB 7 (IN.B. Q.B.) — considered

D
(]

_.Qvfe,v Lzo’ Re {i@%} 31 CB k (3d) 106, 1995 CarswellOnt 54 {Ont. Gen. Div,
hY

£

Hunters Trailer & Marine Lid, Re {2000), 2000 ABQB 952, 2000 CarswellAlta 1776,
5 C.B.R. (5th ) 64 (Alta. Q.B.) — considered

, 2001 CarswellAlia 964, ¢
3. 299, 2001 AB&‘E/ 546,295 AR, 113 (Alta.

j%dz;mr De velcpweﬂ? Corp., Be (1991), 8 C.B.R.(3d)306, 1991 CarswellOnt 219 (Ont.

{ren, v -
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Juniper Lumber Co., Re (2000), 2000 CarswelINB 130,226 N.B.R. (2d) 115,579 AP.R.
115 (N.B. C.A.) — considered

Lehndorff General Partner Lid., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993
CarswellOnt 183 (Ont. Gen. Div. [Commercial List]) — referred to

Manderley Corp., Re (2005), 2005 CarswellOnt 1082, 10 C.B.R. (5th) 48 (Ont. S.C.J.)
— considered

San Francisco Gifts Ltd., Re (2005), 2005 ABQB 91, 2005 CarswellAlta 174, 10 C.B.R.
(5th) 275, 42 Alta. L.R. (4th) 377, 378 A.R. 361 (Alta. Q.B.) — considered

Simpson's Island Salmon Ltd., Re (2006), 2006 CarswellNB 420, 2006 NBQB 244, 24
C.B.R. (5th) 13, 300 N.B.R. (2d) 165, 782 A.P.R. 165 (N.B. Q.B.) — considered

Simpson's Island Salmon Lid., Re (2006), 302 N.B.R. (2d) 10, 784 A.P.R. 10,24 C.B.R.
(5th) 17, 2006 CarswelIlNB 453, 2006 NBQB 279 (N.B. Q.B.) — considered

Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to

s. 11 — considered
s. 11(3) — considered
s. 11(4) — considered

. 11(6) — considered

w

. 11(6)(a) — considered

w

APPLICATION by debtor for permission to increase debtor in possession financing to $1.5 million
and for extension of stay termination date.

A.D. MacAdam J.:

1 Federal Gypsum Company, (herein "the Company" or "the Applicant"), having been granted a
stay of proceedings pursuant to S. 11 of the Companies Creditors Arrangement Act, R.S.C. 1985,

awNext camabA Copyright © Thomson Reuters Canada Limited or its icensors (excluding individual court documents). All rights reserved.



. by Order dated Oc z@ba‘

prov i 'f e an %.jﬁpﬁéiaﬁ(}ﬁ before this
Honourable Court relating to the con ’%}déﬁidu{}n of further debtor in possession financing for a
hearing on November 5, 2007 at 9:30 a.m.” The Order also stipulated that the extension of the Stay

4;

ermination Date 1o N@V@mb 29,
ey

S s re o . 4
to request a review and reconsid

g\\

GW was "subject to the right of the creditors of the Company

¢

ration” of the October 23 Order on the application for further

oy - ~ <
i

he Company now seeks an increase in the DIP financing from the original authorized
$350,000.00 to $1,500,000.00.

4 Appearing on the Company's application were a number of secured creditors, including
the Royal Bank of Canada, (herein "Royal Bank"), Cape Breton Growth Corporation, (herein
"CBGC™), and Enterprise Cape Breton Corporation, (herein "ECBC"), (herein collectively referred
to as the "Federal Crown Corporations™); Nova Scotia Business Inc. (herein "NSBI") and Nova
Scotia — Office of Heconomic Development (herein "NSOED") (herein collectively referred to
as the "Nova Scotia Crown Corporations”), each of whom hold, or purport to hold, first secured
charges on some of the assets of the Company, as do the Federal Crown Corporations; and Black
& McDonald Limited, (herein "BML") who purport to hold a subordinate secured charge on assets

of the Company
The CCAA
5 The relevant provisions of Section 11 of the CCAA are as follows:
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to the application, or where no such statements were prepared in the prior year, a copy
of the most recent such statement.

(3) Initial application court orders — A court may, on an initial application in respect
of a company, make an order on such terms as it may impose, effective for such period
as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might
be taken in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

(4) Other than initial application court orders — A court may, on an application in
respect of a company other than an initial application, make an order on such terms as
it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems
necessary, all proceedings taken or that might be taken in respect of the company
under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

(5) Notice of orders — Except as otherwise ordered by the court, the monitor appointed
under section 11.7 shall send a copy of any order made under subsection (3), within
ten days after the order is made, to every known creditor who has a claim against the
company of more than two hundred and fifty dollars.

(6) Burden of proof on application — The court shall not make an order under
subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an order
appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the court
that the applicant has acted, and is acting, in good faith and with due diligence.

sNexnl canana Copyright © Thomson Reuters Canada Limited or its licensors {excluding individual court documenis). All rights reserved
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pany has recourse o C.C.ALA. the court is called upon to play
kind of supervisory role to preserve he status quo and to move the process along to the point
where a cornpromise or arrangement is approved or it is evident that the attempt is doomed to
failure.' See Arrangements Under the Companies' Creditors Arrangement Act by Goldman,
Baird and Weinszok (1991), 1 C.B.R. (3d) 135 at p. 201 where the authors cite Thackray; J.
approvingly quoting Gibbs, JLA. from the cases cited on that page. In New Brunswick, the
Court of Queen's Bench is defined by the CCAA ag the Court to play the 'kind of supervisory
role.! The CCAA has a remedial purpose and, therefore, must be interpreted in a broad and
liberal fashion. See pages 137-138 in the article previously cited. More often than not time
is critical. And, in order to mainfain a status quo while attempts are made to determine if a
successful compromise or arrangement can be reached, the courts are granted certain powers
in s. 11 to hold creditors at bay.

a

Justice Glennie of the New Brunswick Court of Queen's Bench in Simpson’s Island Salmon

Ltd., Re, 2006 NBQB 279 (N.B. Q.B.), at para. 20, after referencing Juniper Lumber Co., referred
to Lehndorff (yenemi Parmer Ltd., Re, {1993] O.]. No. 14 (Ont. Gen. Div. [Commercial List]),
at paras. 5 and 6, where Farley, 1. said:

The CCAA is intended 1o facilitate compromises and «a%r;@”a—“% between companies and
their creditors as an alternative 1o bankruptcy and, as such, is remedial legislation entitled to
a liberal inie@r@%aﬁon It seems to me that the purpose of he statufe is to enable insolvent

gfppamﬁg to carry on business in the ordinary course or otherwise deal with their assets so as
enable a plan of mmpmmisg or arrangement to be prepared, filed and considered by their
grvd}mzs and the court, In the interim, a judge has a great discretion under the CCAA to make
@fder 50 as to effectively maintain the status quo in respect of an insolvent company while
t atierapts to gain the approval of its creditors for the proposed compromise oOr arrangement
fhcﬂ“ will be to the |

The CCAA

oy

é:umpi’.“{}fi

the negotiation of
¢ of both, Where a
debtor compar

but it requires the
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the court to determine whether the debtor company will succeed, relief should be granted
under the CCAA. ...

Background
(A) The Initial Application

&  Onthe initial application, the Court having been satisfied the company met the requirements
for the filing under the CCAA, in that it was, on the evidence tendered, "insolvent" and had total
claims exceeding $5,000,000.00, and being further satisfied that the burden stipulated in s. 11(6)
had been met, an Order providing for a Stay of Proceedings was issued.

(B) The Initial DIP Financing

9 Shortly after the Stay Order was issued, the Company filed the application for the initial
DIP financing in the sum 0f $350,000.00. Counsel for the company acknowledged the omission in
the CCAA of any specific authorization sanctioning DIP financing and granting "super-priority"
over existing secured, as well as unsecured, debt. Counsel referenced the legal principles cited by
Justice C. Campbell in Manderley Corp., Re (2005), 10 C.B.R. (5th) 48 (Ont. S.C.J.), at para 18
where he observes:

The operative legal principles are set out in the following quotations from Houlden &
Morawetz' Bankruptcy & Insolvency Analysis (Carswell, 2004), section N16 — Stay of
Proceedsings[sic] — CCAA — at page 18:

Although the C.C.A.A. makes no provision for DIP financing, it seems to be well
established that, under its inherent powers, the court may give a priority for such
financing and for professional fees incurred in connection with the working out of a
C.C.A.A. plan.

For the court to authorize DIP financing, there must be cogent evidence that the benefit
of the financing clearly outweighs the prejudice to the lenders whose security is being
subordinated to the financing: ...

The court can create a priority for the fees and expenses of a court-appointed monitor
ranking ahead of secured creditors so long as they are reasonably incurred in connection
with the restructuring of the debtor corporation and there is a reasonable prospect of a
successful restructuring: ...

10 Atpara 19 Justice Campbell continues:

In Skydome Corp., Re, 1998 CarswellOnt 5922, 16 C.B.R. (4“7} 118 (Ont. Gen. Div.
[Commercial List] ), Blair J. (as he then was) dealt with the issue of 'super-priority' financing

daveNext canaps Gopyright © Thomson Reuters Canada Limited or its licensors {excluding individuai court documents). All rights reserved.



s turther credit. M"m is

(1\

¢ weakened to the extent of its reduction
n restructuring proceedings where secured creditors —
e prejudices between the parties which is inherent in these

o make such a sacrifice. Cases such as Re Westar Mining
(B.C.8.C.) are examples of the flexibility which courts

11 To similar effect Wachowich J. in Huniers Trailer & Marine Lid, Re (2001}, 205 A ]
113 {(Alta. Q.B.), noted, at para. 32, the necessity to balance the benefit of such financing with the
potential prejudice to the existing secured creditors. Justice Glennie in Simpson's Island Salmon
Ltd., Re, supra, at paras. 16-19 held:

Yo

e

In order for DIP financing with super-priority status to be authorized pursuantto CCAA, there
must be cogent evidence that the benefit of such financing clearly outweighs the potential
prejudice to secured creditors whose security is being eroded. See United Used Auto & Truck
Parts Ltd.,, Re, [19991 B.C.J. No. 2754(B.C.8.C. | In Chambers] ), affirmed [2000] B.C.J.
No. 409 (B.C. C.A)

DIP financing ought to be restricted to what is reasonably necessary 1o meet the debtors urgent
needs while a plan of arrangement or compromise is being developed.

1 am satisfied on the evidence before ;psop s Island and Tidal Ruu hc ave a viable
3 1 n

'basis for restructuring. The arnount of
to meet shori-ierm needs until harvest

n 21

Simpson's Island and Tidal Run will be able to make such arrangements with their creditors.
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13 The secured creditors, with the exception of the Royal Bank, neither consented nor
strenuously objected to the initial DIP financing sought by the Company. The Royal Bank, on
the other hand, objected, on the basis that the funding of the ongoing operations of the company
could very well be at the expense of its security on the receivables and inventory. Nevertheless,
having balanced prejudice to the secured creditors, in this instance particularly to the Royal Bank,
and the benefit of providing financing to enable the Company to pursue a Plan of Arrangement,
and on being satisfied the sought-for DIP financing and resulting super-priority were reasonably
necessary to meet the Company's immediate needs and there was a reasonable prospect the
Company would be able to make arrangements with its creditors and thereby rehabilitate itself,
this Court allowed the application.

(C) The First Extension

14 Atthe expiration of the initial Stay Termination date, the Company applied for an extension,
which application was generally opposed by the secured creditors. The Application included a
further Affidavit by one of the Directors and Officers of the Company, as well as a further report
from the Monitor. In para. 4.7, the Monitor reported:

Having met with Federal and its legal counsel, and having had preliminary discussions with
them as to the general principles and format of a Plan of Arrangement, and having considered
the progress made in financing and sales opportunities, and having had initial discussions with
senior secured creditors, the Monitor concludes that Federal has acted, and continues to act, in
good faith and with due diligence and, if given sufficient time by This Honorable (sic)Court,
should be able to file a Plan of Arrangement under CCAA that will have a significant chance

of being successful.

15 Included among the Monitor's recommendations was the observation that the Company
"... must make an application for an increase in the DIP financing level and such other matters

as may relate thereto".

16 In Cansugar Inc., Re, 2004 NBQB 7 (N.B. Q.B.), at paras 8 and 9, Justice Glennie in respect
to applications for extension of stay termination dates, after referencing ss. 11(4) and (6) of the

CCAA, stated:

In The 2004 Annotated Bankruptcy & Insolvency Act, Houlden & Morawetz state at page
1126:

To obtain an extension, the application must establish three preconditions:
(a) the circumstances exist that make the order appropriate;

(b) that the applicant has acted and continues to act in good faith; and

exl canabA (opyright © Thomson Reuters Canada Limited o iis licensors (excluding individual court documents). All rights reserved.
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... the Company has been proceeding diligently and in good faith since the Initial Order to
assemble the elements of a plan to be presented to its stakeholders. There will be several
elements to this plan and the Company requires additional time to bring these elements
together. The Company's majority shareholder is motivated by the single goal of putting
together a plan which will ensure the survival of the Company and, in so doing, protect, to
the fullest extent possible, the interests of the stakeholders as a whole.

20 Counsel references San Francisco Gifts Ltd., Re, 2005 ABQB 91 (Alta. Q.B.), where, at
para. 28, Topolniski. J. comments on the supervisory role of the Court on such an application:

The court's role during the stay period has been described as a supervisory one, meant to: ...
preserve the status quo and to move the process along to the point where an arrangement
or compromise is approved or it is evident that the attempt is doomed to failure.' That is not
to say that the supervising judge is limited to a myopic view of balance sheets, scheduling
of creditors' meetings and the like. On the contrary, this role requires attention to changing
circumstances and vigilance in ensuring that a delicate balance of interests is maintained.

21 The application for an extension of the Stay Termination Date was opposed on the basis
that the performance by the Company did not generate confidence it had turned the corner and
was likely to survive. The objecting creditors viewed the performance of the Company as further
prejudicing their position in respect to the secured positions they held on the various assets of the
company. They took this view, notwithstanding the Monitor's assessment that the Company, by its
actions, appeared to be acting in good faith and with due diligence and moving forward towards
the preparation of a Plan of Arrangement, and that the actual net cashflow of the Company was
not adverse to the cashflow plan as presented on the initial Order. On the Application for the Stay
Extension, counsel for the Nova Scotia Crown Corporations did not object to the extended Stay,
but expressed a concern about the proposed increase in the DIP financing.

22 Considering the position of the creditors and the representations on behalf of the Company,
the Stay Termination Date was extended to November 29, 2007 with the proviso that on the
Application for further DIP financing the creditors could request a review and reconsideration of
the extension.

Issue

23 At issue is whether the Company's application for approval of Arrangements for additional
DIP financing should be approved, including the proposed payout of the Royal Bank operating
loan, and whether the Court should reconsider the extension of the Stay Termination Date to
November 29, 2007.

The Present Applications

PastlaveNext canaoa Copyright @ Thomson Reuters Canada Limited or ifs licensors {excluding individual court documaents). All rights reserved.



25 Onthe reconsideration application, counsel for the Royal Bank acknowledged that neither the
ood faith nor due diligence of the Applicant were que%uon@d but said the Company had failed

)

ghow circumstances that made it appro fpm&&@ o extend the initial Order. Counsel suggested that to

=

J

cover the losses for the first seven months of 2007 the Company would have to increase its net sales
’éy over 65%9 and 1f were ‘fo include aﬂ expenses and on}y the z@paymem Of ;“13196 0, @{}O 00 per

net sales by 92%. Counsel noted ih@ dzfﬁc‘uiﬁ@g the Cempany has had in mark@tmg its products
and that in fact there has been a "decrease in sales from expected levels with a resulting decrease
in accounts receivables”. Counsel added that in the Monitor's second repoit he indicated sales
were over $150,000.00 less than budget and expressed concern about the trend in sales. Counsel
submitted that there is no evidence of a plan, referring again to reasons of Justice Farley in Inducon
Development Corp., supra, where he stated:

formalized plan when applying, 1 must be recognized as a
practical matier that there may be many instances where on 33 an outline is possible. T1
i

it inappropriate, absent most unusual and
,
L.

[Wihile it is desirable to have a

a minimum, in which case then I would think f:hat *{quz*e wsuid be a ‘zegmgﬁe for the germ
of a plan
26 Counsel for the Royal Bank suggested it is inapm@pri%i@ {0 continue CCAA prolection
he Company does not have, "at the least, a minimum outline of a plan”,

37 Yoy 5 PR S SRS i P
L Fesponse 1o ne Lompany s
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10 dea th their security and to

, with the rights of secured creditors
e their recovery;
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(c) deterioration in the value of assets through on-going use;

(d) in the case of Royal Bank of Canada, the eroding of and loss of its security interest
through the collection and use of accounts receiveable [sic] to fund the operations of the
Applicant during the Stay;

(e) costs of professionals in maintaining these proceedings, which in the case of the
Applicant are recognized to be as great as $300,000;

(f) professionals costs to the creditors; and

(g) delay with regard to unsecured creditors in recognizing losses and the decisions that
they must make in dealing with their own creditors on a go forward basis.

28 Counsel notes as unique the reality that the Company has never been profitable, whereas
in many of the cases where CCAA orders are granted, the Companies have been in business for
some period of time and, through circumstances, have suffered adversity which may be overcome
through forgiveness and restructuring of debt obligations and the injection of equity to enable them
to return to a state of profitability. The Company, counsel suggests, has never generated enough
sales to even meet its operating expenses. Counsel adds that no evidence has been presented to the
Court to indicate such a level of sales can be reached. As a result, counsel concludes, the Company
has no reasonable expectation of reaching the required level of sales.

29 Notwithstanding the forceful submission of counsel for the Royal Bank, it is clear that
although net sales have declined, the Company has also incurred lower expenses and has used
less of the authorized DIP financing than had been projected in the cashflow projections filed
on the initial DIP financing application. Like with the Monitor, I am concerned with the failure
of the Company to meet the projected sales. There are, however, some positive indications from
the information filed in the Monitor's report and outlined in the Affidavit of Rhyne Simpson,
Jr., President and a Director of the Applicant. I am not satisfied the Company has reached the
stage of "the last gasp of a dying company" or is in its "death throes ", although clearly any
Plan of Arrangement will require compromise and cooperation between the Company and its
stakeholders. During the course of submissions, counsel for the Company acknowledged that if
additional DIP financing was not obtained the inevitable consequence would be the demise of the
Company. The effect on the Company of terminating the extension of the Termination Date, as it
relates to the opportunity for the preparation and presentation of a Plan of Arrangement, is evident.
The prejudice to the creditors, although evident, is perhaps not so fatal. Although not necessarily
indicative of the position of the Royal Bank, should, in due course, the Company fail, nevertheless
on the financial information filed by the Monitor from information obtained from the Company's
officers, it would not appear that there has been a substantial deterioration in the Royal Bank's
secured position to date.
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Arrangement. On the Application for the $1,500,000.00 DIP
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excess of the present DIP financing approval limit. The report further mdmaﬁ;ed that beyond the
Stay Termination Date of November 29, 2007 the requirement for DIP financing would increase
significantly in the month of December 2007.

32 With the sole exception of the Royal Bank, the secured creditors oppose the application for
additiona‘i DIP financing. The Royal Bank, in view of the stipulated intention to use the additional
DIP financing o pay down its WO’“kH}g capital loan, leaving only a second loarn secured on certain
ot oppose the additional DIP financing. Absent the provision for repayment of its

i, it is P?P from the representations of counsel, both on t%:s and eﬂﬂ}e;

the Royal Bank would not consent to nor support the request for additi
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34 Counsel for the applicant, referencing the comment by C. Campbell, J. in Manderley
Corp., Re, supra, at para 27, acknowledged the Court must engage in "the balancing act that is
the hallmark of DIP financing". He notes Justice Glennie applied this balancing in considering
the approval of super-priority funds, beyond those initially requested, when, in Simpson's Island
Salmon Ltd., Re, 2006 NBQB 244 (N.B. Q.B.), at para 9, he declared:

As stated by MacKenzie J.A. in United Used Auto & Truck Parts Ltd., Re (2000), 16 C.B.R.
4™y 141 (B.C. C.A.):

[12] ... the CCAA's effectiveness in achieving its objectives is dependent on a broad and
flexible exercise of jurisdiction to facilitate a restructuring and continue the debtor as
a going concern in the interim.

[28] The object of the CCAA is more than the preservation and realization of assets for
the benefits of creditors, as several courts have underlined. In Chef Ready Foods, Giggs
J.A. said that the primary purpose is to facilitate an arrangement to permit the debtor
company to continue in business and to hold off creditors long enough for a restructuring
plan to be prepared and submitted for approval. The court has a supervisory role and
the monitor is appointed 'to monitor the business and financial affairs of the company'

for the court.

35 Justice Glennie was concerned with an application for an increase in the "Administrative
Charge", for which priority was granted, to the advisors retained to formulate and present the
restructuring plan. He determined that failure to grant the increase would result in the applicants no
longer being able to continue their attempts at restructuring. He referred to the decision of Justice
Wachowich, also in respect to an administrative charge, in Hunfers Trailer & Marine Lid., supra,
denying an increase in the amount of DIP financing. He found the applicant had not met the onus
under s. 11(6) (a) of the CCAA to establish that a stay would be appropriate in the circumstances.
At para 10 he observed:

In my view, the evidence provided by Hunters does not show that the benefits of DIP
financing will clearly outweigh potential prejudice to the Objecting Creditors. While DIP
financing is the only means for Hunters to continue operating, it is impossible to conclude
that this short-term benefit will culminate in Hunters' financial recovery, due to a number of
deficiencies in the evidence.

36 Justice Wachowich continued by identifying particular deficiencies such as the absence
of appraisals, the absence of current financial information on the Company, the absence of
verification of the Company's cashflow projections by the Monitor and uncertainty as to the value
of one of the major assets. Counsel suggests that in the present instance these deficiencies do
not exist, in that an appraisal has been obtained, the current financial information is available on
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projected cashflows are accurate, they show a contimui 18 g
benefit of DIP financing is merely prolonging the i bk %w@ﬁ g of September 2001,
following the months when m; volume of Recreat “Gﬂai Vehicle {RV") sales is highest,

Hunters expects a cash flow deficit. After %emembf the RV sales will slow down

significantly as Hunters enters the low seasor;a so cash flow is not likely to increase after
Septemnber. Hunters can expect continuing difficulties in m@@tmg operating expenses well
into the foreseeable future, The sources of Hunters' cash flow problems, as identified by Blair
Bondar, the company president, will likel tinue to exist. Mr. Bondar states that RV sales
have decreased as a result of, in part, increasing gas prices, a weak Canadian ﬁ@-la*f and
increased competition. Hunters has no control over these systemic problems, and there is no

evidence or reason to believe that they will be resolved in the foreseeable future. As a f@g‘um
I am not convinced that the cash flow projections themselves are accurate. The Monitor does
not verify the accuracy or reasonableness of the projections. Therefore, it is impossible to
conclude that the DIP financing will benefit Hunters and its creditors in the long run.

Counsel says the current circumstance can be distmgmshed foranumber of reasons, mclmdmg
the projected cashflow statements "do not disclose uninterrupted deficits, and those deficits
xist for the most part are minimal." Counsel's Submzssi@;@ GOI}‘U‘{MGS:

... The sources of the Company's cash flow problems are not @‘%p&u tc sontinue 1o exist, or a
least to have as severe an effect as they did during the month of October, as noted at paragraph

25 of é?}e: Additional 1 3;? Azﬁdaw . Finally, as noted above, the Mo;fﬁtoz' has ‘strm@d the

,.a.

flow projections.

§oan Hunters
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that any protection afforded by the CCAA, with its attended super-priority, will necessarily have
a prejudicial effect on the Company's creditors. As counsel suggests, what must be examined
is whether such prejudice is more than outweighed by the prejudice to the Company and its
stakeholders should the requested DIP financing be denied, given that, as counsel suggests, "it
would most likely have to cease operations in that instance." Counsel suggests the Affidavit filed
in support of the Application "provides clear evidence of improving prospects for the Company, as
well as considerable effort on its part to build a sustainable business, the ultimate goal of the CCA4
restructuring process". Having considered the Monitor's reports and filed documents, including
affidavits, together with the representations of Counsel, I am satisfied it is appropriate to continue
CCAA protection to enable the Company to finalize preparation of the Plan and its presentation to
the creditors. In view of the need for additional DIP financing to enable the Company to continue
in operation, while the Plan is considered and voted upon by the creditors, the Company is granted
approval for additional DIP financing.

Payout of the Royal Bank

40  Counsel for the Company's submission recognized the possibility that some of the secured
creditors would object to the application and, in particular, to the proposed buy-out of the Royal
Bank's operating line of credit. Counsel referenced the comments of Farley, J. in Dylex Lid., Re
(1995), 31 C.B.R. (3d) 106 (Ont. Gen. Div. [Commercial List]), to the effect that the mere fact a
significant secured creditor objects to such financing should in no way preclude the Court's ability
to approve DIP financing. Counsel then references Hunters Trailer & Marine Ltd., Re (2001), 295
AR. 113 (Alta. Q.B.), at para 32, where the Court stated that "if super-priority cannot be granted
without the consent of secured creditors, the protection of the CCAA effectively would be denied

a debtor company in many cases."
41 Counsel's submission continues:

... the specific issue of the Court's ability to approve an agreement between a CCAA debtor
and one or more, though less than all, of its creditors was recently reviewed by the Alberta
Court of Appeal in Re. Calpine Canada Energy Ltd. 2007 ABCA 266. As C. O'Brien J.A.

noted,

The power to approve such transactions during the stay is not spelled out in the CCAA.
As has often been observed, the statute is skeltal. The approval power in such instances
is usually said to be found either in the broad powers under section 11(4) to make
orders other than on an initial application to effectuate the stay, or in the court's inherent
jurisdiction to fill in gaps in legislation so as to give effect to the objects of the CCAA,
including the survival program of the debtor until it can present a plan: Re Dylex Ltd,,
(1995), 31 C.B.R. (3d) 106 at para 8 (Ont. Gen. Div.)

WesitavNexl canapa Copyright © Thomsen Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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... Itis clear fro nm case law that Court approval of settlements and major transactions
' ven over the objections of one or more parties. The Court's ability
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42 Inhis Affidavit filed on this application, Mr. Simpson, at para. 16, deposes:

The Company is pursuing this repayment so as to afford the best chance of success for its
restructuring plan (the 'Plan’) when it is presented to creditors, and thereby the best chance of a
reasonable resolution. Throughout the Company's proceedings under the CCAA to this point,
the Royal Bank has been consistently vocal in its opposition to the restructuring process. It
is most likely that the Royal Bank's continued participation in the process will only hinder
it, necessitating the use of further time and the expenditure of additional costs in order to
ultimately achieve a fair restructuring, a result that will be most beneficial to the Company,

and given the limited alternatives, most beneficial to the creditors as a whole, It is for these
reasons that the Company considers repayment of the operating facility to be in the best

43 After fe;@mn{‘ ﬁg g}ara 6 of Mr. S psm 's Affidavit, Counsel suggests that in view of the
‘ ‘ nd in view of the serious discussions and negotiations
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the proposal to pay out the Royal Bank operating line would not appear to be fatal to the proposed
restructuring. In the circumstances, it is clear that the success of the restructuring and the Plan
is not dependent on permitting the repayment of this single creditor. As such, there is really no
justification for favouring the Royal Bank by authorizing the repayment of its operating line from
the DIP financing. The request to pay out the Royal Bank operating line is therefore denied.

Conclusion

45  The extension of the Stay to November 29, 2007 is confirmed and the Company is authorized
to drawn down DIP financing in the sum of $475,00.00. The request to pay out the Royal Bank

from the DIP financing is denied.
Application granted in part.
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2015 ONSC 2066
Ontario Superior Court of Justice [Commercial List]

Target Canada Co.. Re

2015 CarswellOnt 5211, 2015 ONSC 2066, 251 A.C.W.S. (3d) 377

In the Matter of the Companies' Creditors
Arrangement Act, R.S.C., 1985, c. C-36, as Amended

In the Matter of a Plan of Compromise or Arrangement of Target Canada Co.,
Target Canada Health Co., Target Canada Mobile GP Co., Target Canada Pharmacy
(BC) Corp., Target Canada Pharmacy (Ontario) Corp., Target Canada Pharmacy
Corp., Target Canada Pharmacy (SK) Corp., and Target Canada Property LLC.

Morawetz R.S.J.

Heard: March 30, 2015
Judgment: April 2, 2015
Docket: CV-15-10832-00CL

Proceedings: full reasons to Target Canada Co., Re (2015), 2015 CarswellOnt 4745, Morawetz
R.S.J. (Ont. S.C.J. [Commercial List])

Counsel: Shawn Irving, Robert Carson, for Applicants, Target Canada Co., Target Canada
Health Co., Target Canada Mobile GP Co., Target Canada Pharmacy (BC) Corp., Target Canada
Pharmacy (Ontario) Corp., Target Canada Pharmacy Corp., Target Canada Pharmacy (SK) Corp.,
and Target Canada Property LL.C

Jay Swartz, for Target Corporation

Harvey Clinton, for Directors and Officers

Alan Mark, Melaney Wagner, for Monitor, Alvarez & Marsal Inc.
Lad Kucis (Agent), for Pharmacy Franchisee Associaton Canada

Subject: Insolvency

Table of Authorities

Cases considered by Morawetz R.S.J.:

Royal Bank v. Soundair Corp. (1991), 7 CB.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C.
321,4 O.R. (3d) 1, 1991 CarswellOnt 205 (Ont. C.A.) — followed
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36(3) — considered

5. 36(4) — considered

FULL REASONS to judgment reported at Target Canada Co., Re (2015), 2015 CarswellOnt 4745
(Ont. 5.C.J. [Commercial List]), concerning motion for approval of asset purchase agreement.

Morawetr R.8.J.

I The Applicants bring this motion for approval of the Asset Purchase Agreement (the "TAPA™)
among Target Canada Co. ("TCC"), Target Brands, Inc. ("Target Brands") and Taroet (‘orporation
and vesting TCC's right, title and interest in and to the Purchased Assets (as defined in the APA)
in Target Corporation.

2 The requested reliel was not opposed.

3 The Purchased Assets consist of certain goods bearing the Target logos, trademarks and other
p'roprie't‘ary @iemen'*" The Appliraﬁ‘ts take the posi“ion that the Purchased Af‘sets cannot be sold by

th oi Eargu Brands {% subozdlar\/ of Target C orpomuon) to mmml Lhe use of thi‘ nte Hmmal
property {the "Target IP™).

4 The criteria for ap@mva} of the Purchased Asgsets to Target Corporation, a related party, is
set out (n sections 36(3) and (4} of the Companies’ Creditors Arrangement Act, R.8.
C-36 (CCAAY

36(3) Factors to be considered — In deciding whether to grant authorization, the court is
to consider, among other things,
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(a) whether the process leading to the proposed sale or disposition was reasonable in
the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(¢c) whether the monitor filed with the court a report stating that in their opinion the sale
or disposition would be more beneficial to the creditors than a sale or disposition under
a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested
parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking
into account their market value.

36(4) Additional Factors — related persons — If the proposed sale or disposition is to a
person who is related to the company, the court may, after considering the factors referred to
in subsection (3), grant the authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who
are not related to the company; and

(b) the consideration to be received is superior to the consideration that would be
received under any other offer made in accordance with the process leading to the
proposed sale or disposition.

5 All of the Purchased Assets represent various categories of Target Branded items, such as
shopping carts, shopping baskets and the exterior signage on TCC stores. The Purchased Assets
are unique in that they incorporate logos, trademarks or other indicia of TCC or its affiliates.

6 Target Brands views the Purchased Assets as using or displaying IP that is proprietary to
Target Brands. Target Brands has not agreed to allow the Purchased Assets to be sold by the
Agent. The Applicants are of the view that Target Brands would also likely contest any sale of the
Purchased Assets to a third party purchaser.

7 The record establishes that the Applicants requested bids for the Purchased Assets from the
liquidation firms which applied to be selected as agent. By following this process, the Applicants
submit they sought good faith offers by which TCC could sell the assets to an unrelated third party.
Only one bidder included some of the items in its bid.

Rim ot cooarsrn L e e . N L T . . o L
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9 "§fh<;3 A’g, g;i cants and the Monitor formed the view that i a third party puichaser for the frems
could be found, such purchaser would like count its price to take into account the impact of
i;he ‘f xh(u mpact ncluded the cost to remove bumd or other IF elements and/or the litigation

risks associated with a potential challenge by Target Brands to any unauthorized use of s 1P,

1O The Applicants and the Monitor submit that it would not be beneticial to stakeholders as g
whole to incur additional costs in seeking to market these unique assets. Instead, the Applicants
and the Monitor sought to establish objective benchmarks to engure that the price offered by Target

Corporation was reasonable and {air, and exceeded any third party offer that might be made.
11 The Applicants have established that the price offered by Target Corporation, viewed

in isolation, cxc:c:cds all three independent valuations of the Purchased Assets obtained by the
Applicants and the Monitor. Tn addition, Target Corporation will assume the substantial costs
associated with removing the exterior signage on TCC stores.

12 TCC, Target Brands and Target Corporation entered into the APA as of March 23, 2015,
Under the Agreement, Target Corporation has agreed to purchase the Purchased Assets for U.S.
$2,215,020.

13 The Applicants are of the view that Target Corporation is effectively the only logical
purchaser for the Purchased Assets due to their unique nature,

14 The Applicants submit that, taking iato account the factors listed in section 36(3)
of the CCAA, the test set out in section 36(4) of the CCAA, and the general interpretative
principles underlying the CCAA, the Court should grant the approval and vesting order. Further,
the Applicants submit that in the absence ol any indication that the Applicants have acted
improvidently, the informed business judgment of the Applicants — which is supported by the
advice and the consent of the Monitor, that the APA is in the best interests of the Applicants and
their stakeholders and is entitled to deference by the Court.

15 1notethat the factors listed in section 36(3) are not intended to be exhaustive, nor are they
intended to be a formulaic check-list that must be followed in every sale transaction under the

CCAA. Further, 1 also note that the factors over qp to a certain degree, with the factors set out
in Roval Bank v. Soundair Corp., [1991] 0.3, No. 1137 (Ont. C.A) ("Soundair™). The Soundcir
fa were applied in approving sale transaction Hndm pre-amendment CCAA case law, Under

section %o(Jr) of the CCAA, the Court must be satisfied, overall, that sufficient safeguards were
adopted to ensure that a related party ransaction & in the best interests of the stakeholders ot the
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Applicants and that the risk to the estate associated with a related party transaction have been
mitigated.

16 I am satisfied that the risk theoretically associated with a related party transaction has
been satisfactorily addressed through the efforts of the Applicants and the Monitor to evaluate the
salability of the Purchased Assets to an unrelated party.

17 [ am also satisfied that the process was reasonable in light of the unique assets involved.
Whether or not a legal challenge by Target Brands would ultimately be successful, the litigation
risks would, in my view, be expected to materially affect the value of the Purchased Assets to an
unrelated third party. Further, the uniqueness of the Purchased Assets makes Target Corporation
the only realistic purchaser. Only Hilco Global ("Hilco") submitted a bid with respect to some,
but not all, of the assets included in the Initial Offer. None of the remaining bidders elected to
submit an offer. Given that only one of the liquidation firms submitted a bid, the Applicants and
the Monitor considered whether the proposed sale to Target Corporation was fair and reasonable.
They came to the conclusion that the likely price to be obtained by an unrelated third party did not
support the sale of the Purchased Assets to an unrelated third party.

18 As required by section 36 of the CCAA, the Monitor has been involved throughout the
proposed transaction. The Monitor's Seventh Report comments at length on the transaction, and
specifically whether it would be fair and reasonable to accept the offer from Target Corporation.
The Monitor supports the conclusion that the purchase price offered by Target Corporation far
exceeds the estimated liquidation values obtained. The Monitor is of the opinion that the APA
benefits the creditors of the Applicants. The Monitor supports the motion for approval of the APA.

19 I am satisfied that the transaction is in the best interests of stakeholders. The transaction
does provide some enhanced economic value to the estate. Further, the APA Agreement allows the
Monitor, TCC and Target Corporation to agree upon the timetable for delivery of the Purchased
Assets. This flexibility is of assistance to TCC and its Inventory Liquidation Process. In addition,
there are no fees or commission payable on the transaction and the Agreement does provide certain
guaranteed value to TCC.

20 The Applicants submit that all of the other statutory requirements for obtaining relief under
section 36 have been satisfied. In particular, no parties have registered security interests against
the Purchased Assets.

21 I am also satisfied that the requirements of section 36(7) have been satisfied. This
section provides a degree of protection to employees and former employees for unpaid wages
the employees would have been entitled to receive under the Bankruptcy and Insolvency Act, in
addition to amounts that are owing for post-filing services to a debtor company. 1 also accept
the Applicants' submissions that because they have been paying employees for all post-filing
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2015 ONSC 1062
Ontario Superior Court of Justice [Commercial List]

Crate Marine Sales Ltd., Re
2015 CarswellOnt 2248, 2015 ONSC 1062, 23 C.B.R. (6th) 202, 250 A.C.W.S. (3d) 20

In the Matter of the Receivership of Crate Marine Sales
Limited, F. S. Crate & Sons Limited, 1330732 Ontario
Limited, 1328559 Ontario Limited, 128648 Ontario
Limited, 1382415 Ontario Ltd., and 1382416 Ontario Ltd.

Crate Marine Sales Limited et al.
L.A. Pattillo J.

Heard: February 13, 2015
Judgment: February 18, 2015
Docket: CV-14-00010798-00CL

Counsel: M.B. Rotsztain, R.B. Bissell for Receiver and Trustee
H. Chaiton, M. Poliak for Crawmet and 2450902 Ontario Ltd.

E. Bisceglia for Cesaroni Management Ltd.
C. Prophet, H. Murray for Romith Investments Limited and Uplands Charitable Foundation

J.D. Marshall for Marquis Yachts
J. McReynolds for 2124915 Ontario Inc.

Subject: Estates and Trusts; Insolvency

Table of Authorities
Cases considered by L.A4. Pattilio J.:

Brainhunter Inc., Re (2009), 62 C.B.R. (5th) 41, 2009 CarswellOnt 8207 (Ont. S.C.J.
[Commercial List]) — followed "

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C.
321,4 O.R. (3d) I, 1991 CarswellOnt 205 (Ont. C.A.) — followed

Sierra Club of Canadav. Canada (Minister of Finance) (2002), 287 N.R. 203, (sub nom.
Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 18 C.P.R. (4th) 1,44 C.E.L.R.
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(N.8)Y 161, (sub nom. Adiomic Energy of Canada Lid. v. Sierra Club of Canada) 211
D.L.R. (4thy 193, 223 FTR. 137 (note), 20 C.P.C. (5thy 1, 40 Admin. L.R. (3d) 1, 2002
SCC 41, 2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Atomic Energy of
Canada Ltd. v. Sierva Club of Canada) 93 C.R.R. (2d) 219, [2002] 2 5.C.R. 522, 2002
CSC 41 (S.C.C)— followed

Statutes considered:

Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to

MOTION by receiver for approval of agreement of purchase and sale.
L.A. Pattillo J.:
Introduction

1 On December 8, 2014, A. Farber & Partners was appointed as Receiver ("Receiver") and
as Trustee in Bankruptcy ("Trustee") of Crate Marine Sales Limited, F.S. Crate & Sons Limited,
1330732 Ontario Limited, 1328559 Ontario .imited, 1282648 Ontario Limited, 1382415 Ontario
Ltd., and 1382416 Ontario Ltd. (collectively the "Companies”).

2 The Receiver brings this motion for various orders including approval of an agreement of
purchase and sale dated February 8, 2015 (the "Stalking Horse Offer") and a sales process which
includes an auction for all of the assets of the Companies save and except for certain excluded
assets. Subsidiary issues are approval of the Receiver's first three Reports and its conduct as set
out in the Reports and a sealing order of Confidential Appendices "A" and "B".

Background

3 The Companies are related companies that operate marinas at multiple locations including a
large marina in Keswick, Ontario, on Lake Simcoe. Crate Marine Sales Limited ("Crate Marine")
is the sole operating entity. The remainder of the Companies either own Jland used in the marina
operations (primarily at Keswick) or own other of the Companies.

4 Inaddition to land, the assets of the Companies consist primarily of cash, accounts receivable,

boats, parts and equipment as well as interests in other businesses or ventures involving members
of the Crate family. The Receiver has obtained and filed certificates of pending litigation against
certain properties in the vicinity of the Keswick marina location (the "Adjacent Properties”) and
against a property in Belleville, Ontario.
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5 After review ol the assels available for sale, the Receiver has determined that the

:

best realizations are likely to be obtained from a S‘?lh‘f of the business as an operaling marina.

Fuarthermore, the sooner a sale takes place, the more likely the value of the m%i‘om‘w‘ base (o a new

y

owner/operator will be maintained ag the Z015 boating season is not far off. The Receiver also
recognizes that the Companies' real estale in the Keswick area as well as the possible inferest in
the Adjacent Properties

s will also like iy%( of interest 1o real estate developers.
The Stalking Horse Olfer

6 The negotiations to obtain the Stalking Horse Offer involved considerable time and were
complicated due to a number of factors including (i) the Companies have different real estate
holdings and multiple cross-collateralized mortgages; (i) the uncertainty of potential claims on
the Crate Marine owned boats; (iii) the state of the books and records; and (iv) the issues identified
by the Receiver related to the Adjacent Properties and other business activities of the Companies.

7 The Stalking Horse Offer is in large part comprised of a credit bid through assumed debt. The
purchaser under the Stalking Horse Offer is 2450902 Ontario Limited (the "Purchaser™) whose
principals, Benn-Jay Spiegel and Dwight Powell are the respective principals of Crawmet Corp
{("Crawmet") and Dwight Powell Investments Inc. ("DPII") who in turn are secured creditors of
the Companies.

8  The Stalking Horse Offer is for substantially all of the assets of the Companies. The three
main exclusions are cash on hand at closing; boats in possession of the Companies where there are
or were boat slip leases or other bailment arrangements; and anything the Purchaser may choose
to exclude from the purchased assets without any adjustment of the purchase price. The asscts to
be sold also include the claims of the Companies and the Receiver and Trustee in respect of the
Adjacent Lands, the Bellville property and other claims.

9 The Receiver estimates that the purchase price under the Stalking Horse Offer at the
tfime of the anticipated closing date will be approximately $25,951,784.00 made up of assumed
secured debt of Crawmet, DPII and Dwight Powell in the amount of $22,973,033.00; cash for
all amounts secured by the Recetver's Charge and the Receiver's Borrowing Charge at Closing
{approximately $2,000,000.00); cash for the estimated Receiver/Trustee fees and counsel fees
from Closing to discharge (approximately $300,000); cash for realty tax arrears, utility arrears
and source deductions ($389,600.00); and cash amournts for two properties in Keswick known
municipally as 7 and & Mac Ave ($550,000) and 210 Wynhurst Ave. ($710,000) (collectively the
"Properties").

10 The Stalking Horse Offer contains no break fee or payment for the Purchaser's expenses,

norpson Rewers Canada Limited or its licensors fexcluding individual court documents]. All righia
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11 The Receiver considered the value being offered in the Stalking Horse Offer and concluded,
for the reasons noted in the Third Report, that it is appropriate value for the assets being purchased.
Having regard to the consideration being offered in the Stalking Horse Offer and the benefit of
a mechanism to coherently market the assets being conveyed, the Recciver concluded that the
interests of the creditors and stakeholders of the Companies were, on the whole, best served by
accepting the Stalking Horse Offer.

The Proposed Sale Process

12 The Receiver has proposed a sales process that involves notice to identified potential
purchasers as well as more generally; a time period of approximately one month for submission
of bids and if there are one or more superior bids to the Stalking Horse Offer, an auction at the
Receiver's office involving the Purchaser and the superior bidders followed by a motion to the
court for approval and a vesting order. The entire process is scheduled to take less than two months
to complete.

Analysis

13 A stalking horse offer combined with a court-approved bidding procedure is commonly used
in insolvency situations to facilitate the sale of businesses and assets.

14 In Brainhunter Inc., Re (2009), 62 C.B.R. (5th) 41 (Ont. S.C.J. [Commercial List]) at para.
13, Morawetz J. sets out four factors that the court should consider in exercising its discretion to
determine whether to authorize a stalking horse process. The case involved a stalking horse sales
process under the Companies Creditors Arrangement Act but in my view, the same considerations
are applicable here. The factors are: is the sale transaction warranted at this time; will the sale
benefit the "economic community”; do any of the creditors have a bona fide reason to object to
the sale of the business; and is there a better viable alternative.

15 The Receiver's Third Report makes it clear, in my view, that the sale is warranted at this
time. T accept the Receiver's determination that the best realization of the assets will be achieved
by the sale of the business as an operating marina. In order to accomplish that, the sale must take
place as soon as possible to enable a purchaser to maintain the continuity of the business going
forward into the 2015 boating season.

16  Further, in my view, the proposed sale will benefit the "economic community”. In addition
to maximizing value, which is of benefit to all the creditors and stakeholders of the Companies,
the continuation of the operation of the marina will also be of benefit to the greater Keswick
community by way of preservation of jobs, contracts and business relationships.

St canasa Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



17 On the mm‘,i&)rg the only creditors who objected to the Stalking Horse Offer were
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saroni’™), Romith Investments Limited {”g?mmi'{’ 1y and

7

Cesaronl Management Limited {(7C
Uplands Charitable l ‘oundation {"Uplands™) (collectively the "Objecting Creditors™). Cesaroni and
i
i

Romith are mortgagees of 210 Wynhurst Ave. and Uplands is a mortgages of 7 & 8 Mac Ave.

18 The Objecting Creditors submit that the purchase price allocated in the Stalking Horse Offer

for the Properties is not reflective ol the fair market value for either of the Properties. Further,
the allocated price will provide for less value than the respective charges registered against the
Properties by the Objecting Creditors. In support of its position, Cesaroni has filed real estate
appraisal indicating a value for 210 Wynhurst Ave. well in excess of the allocated purchase price.
Uplands submits that it attempted to get an appraisal of 7&8 Mac Ave. but was unable to arrange
it in the short notice given,

19 The Objecting Creditors submit that 7&8 Mac Ave. and 210 Wynhurst Ave. should be
removed from the Stalking Horse Otfer and the proposed sales process, To suppnrt their position,
they seek a brief adjournment in order to provide better evidence of value. In Cesaroni's case, it
submits it will provide a bona fide offer for 210 Wynhurst Ave.

20 The Objecting Creditors are not objecting to the sale of the business in general. They are
objecting to the Properties that they have an interest in being included in the Stalking Horse Offer
for the consideration proposed. But the Properties form part of or are adjacent to the properties that
comprise the Companies marina operation in Keswick, For that reason, in my view, they should be
included in the proposed sale and therefore remain part of the Stalking Horse Offer at this stage.

21 Inreaching its conclusion that the interests of the creditors and stakeholders of'the Companies
on the whole are best served by accepting the Stalking Horse Offer, the Receiver considered the
fact that the allocated purchase price for the Properties would likely provide for less value than
the charges registered against them by the Objecting Creditors. The Receiver also considered
information from the Purchaser that its investigations indicated that the market value for the
Properties is consi

Creditors as well as its undu%tandmg that the amounts owing by the Companies to Cesaroni and
Romith were secured against other lands held by a principal of the Companies.

he amounts owing under the Qhaﬁﬁ(—‘*c\ held hv the ﬂhTGCT!i?G

=L

22 During the hearing, T was advised by counsel for the Receiver and the Purchaser that the
Purchaser agreed that if' its Stalking Horse Offer was the successful bid, it would still be bound by
and complete the agreement of purchase and sale if one or either of the Properties were excluded

from the sale subject to a price reduction based on the allocated amount,

23 The real issue raised by the Objecting Creditors is the fairness to them of including the
Properties in the Stalking Horse Otfer for the consideration provided. In my view, that issue cannot

£

thould not be decided in advance of approval of the refief sought by the Receiver on this

iy
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motion. The interests of all of the creditors and stakeholders of the Companies in a sale of the
business as an operating marina override the concerns of the Objecting Creditors at this stage.

24 Accordingly, I am not prepared to adjourn the approval of the Stalking Horse Ofter or the
sale process at this stage or remove the Properties from the Stalking IHorse Offer.

25  In my view, the issue of whether the Properties should be included as part of the final sale
or not should be determined at the time approval of a proposed sale is sought and having regard
to the factors set out in Royval Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 {Ont. C.A.).

26 Accordingly, for the above reasons, I approve the Stalking Horse Offer and authorize
the Receiver to enter into the agreement of purchase and sale in that regard. 1 also approve the
proposed sales process. In my view, the process is transparent and the proposed timeline is fair
and reasonable given the circumstances.

27  Confidential Appendices "A" and "B" contain appraisals obtained by the Companies prior
to the litigation as well as the Receiver's analysis of the value of the assets being sold as compared
to the purchase price under the Stalking Horse Offer and a detailed discussion of potential claims
by the Companies. It is commercially sensitive information which would seriously interfere with
the sales process, causing harm to the Companies and the stakeholders if made public. I conclude
therefore that the test set out in Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2
S.C.R. 522 (S.C.C.)at para. 53 has been met. The Appendices will be sealed until final completion
of the sales process or further order of the Court.

28 Finally, I approve the First, Second and Third Reports of the Receiver and the activities
as set out therein.

29  To the extent that the time lines for the sales process as proposed by the Receiver at the
hearing need to be altered given the delay in the release of these reasons, I may be spoken to.

Motion granted.
End of Docwment Copyright £ Thomson Reuters Canada Limited or its Licensors (exchuding individual court documents). All vights
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2009 CarswellOnt 5450
Ontario Superior Court of Justice [Commercial List]

Eddie Bauer of Canada Inc., Re

2009 CarswellOnt 5450, 57 C.B.R. (5th) 241

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C., 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF EDDIE BAUER OF CANADA, INC. AND
EDDIE BAUER CUSTOMER SERVICES INC. (Applicants)

C. Campbell J.

Heard: July 22, 2009
Judgment: July 30, 2009
Docket: CV-09-8240-00CL

Counsel: Fred Myers, L. Joseph Latham, Christopher G. Armstrong for Applicants
Jay Swartz for RSM Richter

Linda Galessiere for Landlords

Maria Konyukhova for Everest Holdings

Alexander Cobb for Bank of America

Subject: Insolvency

Table of Authorities

Cases considered by C. Campbell J.:

Bakemates International Inc., Re (2004), 2004 CarswellOnt 2339 (Ont. C.A.) — referred
to

Crown Trust Co. v. Rosenberg (1986), 60 O.R.(2d) 87, 1986 CarswellOnt 235,22 C.P.C.
(2d) 131, 39 D.L.R. (4th) 526, 67 C.B.R. (N.S.) 320 (note) (Ont. H.C.) — considered

FEddie Bauer of Canada Inc., Re (2009), 2009 CarswellOnt 3657, 55 C.B.R. (5th) 33
(Ont. S.C.J. [Commercial List]) — referred to
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Tiger Brand Knitting Co., Re (20053, 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont.
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SO0 e eomsidered

7
Statuies considered:

Bankruptcy Code, 11 U.5.C
Chapter 11 —- re‘tem-:d to

Companies’ Creditors Arrangement Aci, R.5.C. 1985, c. C-36
Generally — referred to

APPLICATION for approval of sale and vesting order.
C. Campbell J.:

I Ajoint hearing between this Court and the United States Bankruptey Court for the District of
Delaware was held on July 22, 2009 for Sale Approval and a Vesting Order in respect of an Asset
Purchase Agreement dated as of July 17, 2009 among Hverest Holdings LLC as buyer and Eddie
Bauer Holdings Inc. ("EB Holdings™) and each of its subsidiaries.

2 These are the reasons for approval of the Order granted.

o
O

W Tayy kR TY vy nen £ K .
nJune 17,2009, BEddie Baver Canada It

1c, and Hddie Baver Customer Services fnc. (together,
"EB ( anada"), two of the EB Holdings subsidiaries, were granted protection under the Companies’
Creditors Arrangement Act, R.S.C., 1985, c. ( -36, as amsnd@c ("CCAA"™Y in an Initial Order of
this Court, with RSM Richter inc. appomted as Monitor.

11 AF
LA

P

Cthe United

order protocol was approved by this i,ourt (2009 CarswellOnt
3657 (Ont. 5.C.J. [Commercial Li sp} )] and the U.S, Court on June 25, 2009,

Holdin gs commenced reorganization under Chapter
by

P 2]
to enable the Hddie Bauer Group to have an opportunity to maximize the value ol its business and
assets in a unified, Court-approved sale process.

5 The purpose of what is described in the Orders as "Restructuring Proceedings” was a process

Copyrignt @ Thomson Re
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6 EB Holdings is a publicly traded company with shares trade on the NASDAQ Global
Market. Eddie Bauer branded products are sold at over 300 retail outlets in the United States and
36 retail stores and one warehouse store throughout Canada, together with online and catalogue
sales employing 933 individuals in Canada.

7  The joint hearing conducted on June 29, 2009 before the U.S. Court and this Court approved
a Stalking Horse process and certain prescribed bidding procedures. Rainer Holdings LLC, an
affiliate of CCMP Capital Advisors and indirectly ofthe buyer, became the Stalking Horse bidder.

8  The Stalking Horse offer of US$202.3 million was for substantially all of the assets, property
and undertaking of the Eddie Bauer Group.

9 The Bidding Procedure Order provided that the Stalking Horse offeror would be entitled
to a break fee and to have its expenses of approximately $250,000 reimbursed and would offer
employment to substantially all of the Company's employees, assume at least 250 U.S. retail
locations and all Canadian locations and pay all of the Group's post-filing supplier claims.

10 The bidding was completed in the early hours of July 17, 2009. The three stage basis
of the auction process included (1) the best inventory offer from Inventory Bidders; (2) the best
intellectual property offer of the IP bidders; and (3) the best going-concern offer from Going-
Concern Bidders. The best inventory and intellectual offers were to be compared against the best
going-concern offer.

11 The US$286 million bid by Everest (a company unrelated to Rainer) was deemed the best
offer, yielding the highest net recovery for creditors (including creditors in consultation.) A US
$250 million back-up bid was also identified.

12 The Canadian real property leases are to be assigned, assuming consent of landlords,
and offers of employment to all Canadian employees to be made and ordinary course liabilities
assumed.

13 The value allocated to the Canadian Purchased Assets of US$11 million exceeds in the
analysis and opinion of the Monitor the net value on a liquidation basis, particularly as the only
two material assets are inventory and equity (if any) in realty leases.

14 All parties represented at the joint hearing, including counsel for the landlords, either
supported or did not oppose the Order sought.

15 The process that has been undertaken in a very short time is an example of a concerted
and dedicated effort of a variety of stakeholders to achieve a restructuring without impairing the
going-concern nature of the Eddie Bauer business.

Medl canata Copydgiht ® Thomson Reuters Canada Limited oc its licensers (sxcluding mdividual court documents). All rights reserved
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» the extent po

the value of the name and reputation of the business as a going concern.
17 Had 1t not been for the cooperative eftort of counsel for the parties on both sides of the

border and a ;;om‘i hearing process to approve on an efficient and timely basis, the restructuring
regime would undoubtedly have been more time-consuming and more costly.

13 I am satistied that the statement of law that set out the duties of a Court in reviewing the
propriety of the actions of'a Court officer (Monitor) are applicable and have been met here

19 The duties were set out by Anderson J, in Crown Trust Co. v. Rosenberg (1986), 60 O.R,
(2d)Y 87 {Ont. H.C.) at pp 92-94 and are as follows:

T abimiild eonal der fhe intereata of all moet]
. It should consider the interests of all part

2. 1t should consider the efficacy and integrity of the process by which offers are
obtained.

3. It should consider whether there has been unfairness in the working out of the process.

20 Galligan J.A. for the majority in the Court of Appeal in Ontario in Royal Bank v. Soundair
Corp. (1991),4 O.R. (3d) 1 (Ont. C.A.) atp. 8 further accepted and adopted the further statement of
Anderson . in Crown Trust atp. 551 that "its decision was made as a matter of business judgement
on the elements then available to it. Tt is the very essence of a receiver's function to make such
judgments and in the making of them, to act seriously and responsibly, so as to be prepared to
stand behind them.”

21 What have come fo be known as the Soundair principles have been accepted in a
number of Ontario cases, including Bakemaies [ntemaz‘[onal Inc., Re [2004 CarswellOnt 2339
{Ont. C.A)], 2004 CanL it 59994, The same principles have been accepted to approval of Agset
Purchase Agreements and Vesting Orders. See Ivaco Inc., Re [2004 CarswellOnt 3563 (Ont. 8.C.J.
[Commercial List])] 2004 Canl 1121547, In Tiger Brand Knitting Co., Re [2005 Cars WQHOHHZM
(Ont. S.C.J)] 2005 CanL.1T 9680, 1 declined to extend the time for a bid and directed the Monitor
not to aceept a bid it had received and to negotiate with another party.

22 The concern in Tiger Brand, as in this case, is that once a sales process is pul forward,
the Court should to the extent possible uphold the business judgment of the Court otficer and
the parties supporting it. Absent a violation of the Soundair principles, the result of that process
should as well be upheld.

PEIECAMADA Copyright @ Thomaen Reumrs Canada Limited or its licansors {(exaluding individual court docurmeanis). Al rights reservad
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23 A Stalking Horse bid has become an important feature of the CCAA process. In this case,
the fact that the Stalking Horse bidder promoted other bids and put in the highest bid satisfies me
that the process was fair and reasonable and produced a fair and reasonable result.

24 One can readily understand that the goodwill attached to a recognized name such as Eddie
Bauer will likely only retain its value if there is a seamless and orderly transfer.

25 For the foregoing reasons the draft Orders of Approval and Vesting will issue as approved

and signed.
Application granted.

Copyright < Thomson Reuters Canada Limited or its licensors {excluding individual court documents). All rights

End of Document
reserved
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Case Name:

Stelco Inc. (Re)

APPLICATION UNDER the Companies' Creditors
Arrangement Act, R.S.C. 1985, ¢. C-36, as amended
IN THE MATTER OF the Companies' Creditors
Arrangement Act, RS.C, 1985, ¢, C-36, as amended
AND IN THE MATTER OF a proposed plan of compromise or
arrangement with respect to Stelco Inc. and the other
applicants listed in Schedule "A"

[2006] O.J. No. 275
17 C.B.R. (5th) 76
145 A.C.W.S. (3d) 230
2006 CarswellOnt 394

Court File No. 04-CL-5306

Ontario Superior Court of Justice
Commercial List

J.M. Farley J.
January 17, 2006,
(8 paras.)

Civil evidence -- Documentary evidence -- Publication bans and confidentiality orders -- Motion for
permanent sealing order of confidential information allowed -- There was minimal redaction of
material related to Stelco's revenues, costs, selling prices and profitability -- Disclosure of such
information to competitors, suppliers and customers could be injurious fo Stelco's business
activities, and benefits of confidentiality order with respect to elements redacted outweighed
deleterious effects of confidentiality order -- Accordingly there was to be a permanent sealing order
-~ Three lines of an affidavit that were inadvertently not blacked out were fo be treated as having
been blacked out ab initio.
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1

Counsel;

Geolf R, Hall, for the Stelco Applicants

Kyla Mahar, for the Monitor

Peter Jacobsen, for Globe & Mail

Kevin Zych, for the 8% and 10.4% Stelco Bondholders
Peter Jervis and Karen Kiang, for the Equity Holders

Sharon White, for USW Local 1005

ENDORSEMENT

(Motion by Applications for permanent sealing order
of confidential information)

1 LM FARLEY J (endorsement):~~ This Endorsement deals with two of the three issues, the
third will be forthcoming.

2 lamsatisfied that there has been minimal redaction ot material related to Stelco'’s revenues,
costs, selling prices and profitability (directly or implied) which would be ordinarily kept
confidential as disclosure of such information to competitors, suppliers and customers would be
injurious to Steleo’s business activities. Reasonable alternative measures would not prevent the risk
to Steleo. The salutory effects of a confidentiality order as to the elements redacted, including the
ability of'the participants in this CCAA pt‘@@@@d‘nu to deal reasonably pursuant to Non-Di
Agreements with submissions related to such confidential Ginancial information, cutweigh the
deleterious effects of such confidentiality order.

v‘sé,-iObUlﬁ
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3 I am satisfied that there has been a minimal effect negative to the concept of an open court. The
Globe was not opposed to this redaction effort.

4 [t appears to me that the principles and tests involved in Sierra Club of Canada v. Canada
(Minister of Finance) (2002), 211 D.L.R. (4th) 193 (S.C.C.) has been met. See also Re Air Canada
(S.C.J.) released September 26, 2004,

5 There is to be a permanent sealing order subject to any interested party asking for a review of
same upon notice to Stelco,

6  The second issue relates to the inadvertence as to not blanking/blacking out three lines in an
affidavit of one Fabrice Taylor. The first part of the paragraph, all on the preceding page, had been
blacked out. Upon reasonable reflection, it would be obvious to a person receiving same that the
part not so blacked out did not make any sense on any stand-alone basis. Unfortunately, the
incompletely blacked-out affidavit was flipped over to a reporter at the Globe who was not
permitted to review unredacted copy (Stelco and the Globe had worked out a very reasonable and
common sense arrangement whereby unredacted copy could be reviewed by counsel for the Globe
and a Globe employee who was restricted from using same or disclosing such to others). The
flip-over by counsel for the Globe was "innocent" as he had not reviewed the material before doing
the flip and he had not expected that there would have been a problem with the blacking out.

7  The reporter has quite responsibly agreed to treat the three lines not previously blacked-out as
having been blacked out ab initio.

8 The remaining third issue is whether the portion of the affidavit and exhibits which were
blacked out (including the subject 3 lines) and as agreed by Stelco and the equity holders' counsel
were to be blacked-out qualify for such redaction. I will deal with that in a further endorsement.

JM.FARLEY J.

cp/e/qw/qljxh
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Case Name:

Nortel Networks Corp. (Re)

RE:IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢, C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Nortel Networks Corporation, Nortel Networks Limited, Nortel
Networks Global Corporation, Nortel Networks International
Corporation and Nortel Networks Technology Corporation,
Applicants
APPLICATION UNDER the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended

[2009] O.J. No. 3169

55 C.B.R. (5th) 229

2009 CanL1l 39492
2009 CarswellOnt 4467

Court File No. 09-CL-7950

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: June 29, 2009.
Judgment: June 29, 2009.
Released: July 23, 2009.

(59 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -
Application of Act -- Debtor company -- Motion by applicants for approval of bidding procedure
and Sale Agreement allowed -- Applicants had been granted CCAA protection and were involved in
insolvency procedures in four other countries -- Bidding procedures set deadline for entry and
involved auction -~ Sale Agreement was for some of applicants' business units -- Neither proposal
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involved formal plan of compromise with creditors or vote, but CCAA was flexible and could be
broadly interpreted to ensure objective of preserving business was met - Proposal was warranted,
beneficial and there was no viable alternative.

Motion by the applicants for the approval of their proposed bidding process and Sale Agreement.
The applicants had been granted CCAA protection and were involved in insolvency proceedings in
four other countries. The Monitor approved of the proposal. The bidding process set a deadline for
bids and involved an auction. The Sale Agreement was for some of the applicants’ business units.
The applicants argued the proposal was the best way to preserve jobs and company value. The
purchaser was to assume both assets and liabilities. There was no formal plan for compromise with
creditors or vote planned.

HELD: Motion allowed. The CCAA was flexible and could be broadly interpreted to ensure that its
objectives of preserving the business were achieved, The proposal was warranted and beneficial and
there was no viable alternative. A sealing order was also made with respect to Appendix B, which
contained commercially sensitive documents.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangerent Act, R.S.C. 1985, ¢. C-36, 5. 11(4)
Counsel:

Derrick Tay and Jennifer Stam, for Nortel Networks Corporation, et al.

Lyndon Barnes and Adam Hirsh, for the Board of Directors of Nortel Networks Corporation and
Nortel Networks Limited.

J. Carfagnini and J. Pasquariello, for Ernst & Young Inc., Monitor.

M. Starnino, for the Superintendent of Financial Services and Administrator of PBGF.
S. Philpott, for the Former Employees.

K. Zych, for Noteholders.

Pamela Huff and Craig Thorburn, for MatlinPatterson Global Advisors LL.C, MatlinPatterson
Global Opportunities Partners 1T L.P. and Matlin Patterson Opportunities Partners (Cayman) I
L.P.

David Ward, for UK Pension Protection Fund.

I.ecanne Williams, for Flextronics Inc.



Alex Macltarlane, for the Otficial Committee of Unsecured Creditors.

Arthur O Jacques and Tom MceRae, For Felske and Sylvain (de facto Continuing Employees'
Committee).

Robin B, Schwill and Matthew P, Gottlieh, for Nartel Networks UK {imited.

A Kauffiman, for Bxport Development Canada,

o

Ullman, for Yerizon Communications Inc.

(i, Benchetrit, for 1BM.

ENDORSEMENT

G.B. MORAWLETZ J.o--
INTRODUCTION

1 OnlJune 29, 2009, [ granted the motion of the Applicants and approved the bidding procedures
(the "Bidding Procedures™) described in the affidavit of Mr. Riedel sworn June 23, 2009 (the
"Riedel Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity as Monitor
(the "Monitor") (the "Fourteenth Report™). The order was granted immediately after His Honour
Judge Gross of the United States Bankmptcv Court for the District of Delaware (the "U.S, Court™)
approved the Bidding Procedures in the Chapter 11 proceedings.

2 Talso approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement™)
among Nokia Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer,
and Nortel Networks Corporation ("NNC™), Nortel Networks Limited ("NNL"), Nortel Networks,
Ine. ("NNI"Y and certain of their affiliates, as vendors (collectively the "Sellers™) in the form
attached as Appendix "A" to the Fourteenth Report and [ also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement (as both
terms are defined in the Sale Agreement).

3 Anorder was aiso granted sealing confidential Appendix "B" {
containing the schedules and exhibits to the Sale Agreement pending further order of this court.

to the Fourteenth Report

4 The following are my reasons for granting these orders.
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5  The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video conference
with a similar motion being heard by the U.S. Court. His Honor Judge Gross presided over the
hearing in the U.S. Court. The Joint Hearing was conducted in accordance with the provisions of the
Cross-Border Protocol, which had previously been approved by both the U.S. Court and this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business
Long-Term Evolution ("LTE") Access assets.

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel's 2008 revenue. The CDMA business employs approximately 3,100
people {approximately 500 in Canada) and the LTE business employs approximately 1,000 people
(approximately 500 in Canada). The purchase price under the Sale Agreement is $650 million.

BACKGROUND

8 The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings
have also been commenced in-the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143
subsidiaries, with approximately 30,000 employees globally. As of January 2009, Nortel employed
approximately 6,000 people in Canada alone.

180 The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to
maximize the chances of preserving all or a portion of the enterprise. The Monitor reported that a
thorough strategic review of the company's assets and operations would have to be undertaken in
consultation with various stakeholder groups.

11 In April 2009, the Monitor updated the court and noted that various restructuring alternatives
were being considered.

12 On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with respect
{0 its assets in its CMDA business and LTE Access assets (collectively, the "Business™) and that it
was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that Nortel has
spent many months considering various restructuring alternatives before determining in its business
judgment to pursue "going concern" sales for Nortel's various business units.

13 Indeciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's management
considered:

(a)  the impact of the filings on Nortel's various businesses, including
deterioration in sales; and

(b)  the best way to maximize the value of its operations, to preserve jobs and
to continue businesses in Canada and the U.S.



>._.M

14 My Riedel notes th

reality that:

1at while the Business possesses significant value, Nortel was faced with the

(ay  the Business operates in a highly competitive environment;

by full value cannot be realizved by continuing to operate the Business through
a restructuring; and

(¢} inthe absence of continued ‘mfc%mmiﬂ the long-term viability of the
Business would be put into jeopardy,

15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an
auction process provided the best way to preserve the Business as a going concern and to maximize
value and preserve the jobs of Nortel employees.

16 Inaddition to the assets covered by the Sale Agreement, certain liabilities are to be assumed
by the Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of the
Fourteenth Report. Certain liabilities to employees are included on this list. The assumption of these
liabilities is consistent with the provisions of the Sale Agreement that requires the Purchaser to
extend written offers of employment to at least 2,500 emnployees in the Business.

17 The Monitor also reports that given that certain of the U.5. Debtors are parties to the Sale
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel
determined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or
better offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code
and that the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18  The Bidding Procedures provide that all bids must be received by the Seller by no later than
July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009.
It is anticipated that Nortel will ultimately seek a final sales order from the U.5. Court on or about
July 28, 2009 and an approval and vesting order from this court in respect of the Sale Agreement
and purchased assets on or about July 30, 2009.

10 F Y\/[r\ﬂ;t/\v‘ )
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thcm are lxkeiy tobea hrmted number of patties mteres‘ted in acquiring the Rusmess

20 'The Monitor also repott% that Nortel has consulted with, among others, the Official Committee
of Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding Procedures
and is of the view that both are supportive of the timing of this sale process. (It is noted that the
UCC did file a limited objection to the motion relating to certain aspects of the Bidding
Procedures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined
in the Fourteenth Report and more particularly described in the Bidding Procedures.
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22 Objections to the motion were filed in the U.S. Court and this court by MatlinPaiterson Global
Advisors LLC, MatlinPatterson Global Opportunities Partners I L.P. and Matlin Patterson
Opportunities Partners (Cayman) [ L.P. (collectively, "MatlinPatterson") as well the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited
exceptions, the objections were overruled.

ISSUES AND DISCUSSION

24 The threshold issue being raised on this motion by the Applicants is whether the CCAA
affords this court the jurisdiction to approve a sales process in the absence of a formal plan of
compromise or arrangement and a creditor vote. If the question is answered in the affirmative, the
secondary issue is whether this sale should authorize the Applicants to sell the Business.

25  The Applicants submit that it is well established in the jurisprudence that this court has the
jurisdiction under the CCAA to approve the sales process and that the requested order should be
granted in these circumstances.

26  Counsel to the Applicants submitted a detailed factum which covered both issues.

27  Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the
going concern value of debtors companies and that the court's jurisdiction extends to authorizing
sale of the debtor's business, even in the absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in
which the court is required to balance numerous constituents and a myriad of interests.

29  The CCAA has been described as "skeletal in nature". It has also been described as a "sketch,
an outline, a supporting framework for the resolution of corporate insolvencies in the public
interest". ATB Financial v. Metcalfe & Mansfield Alternative Investments 11 Corp. (2008), 45
C.B.R. (5th) 163 (Ont. C.A.), at paras. 44, 61, leave to appeal refused, [2008] S.C.C.A. No. 337.
("ATB Financial").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, inter alia:

(a)  the power of the court to impose terms and conditions on the granting of a
stay under s. 11(4) of the CCAA;

(b)  the specific provision of s, 11(4) of the CCAA which provides that the
court may make an order "on such terms as it may impose'; and

(¢) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in
order to give effect to its objects. Re Canadian Red Cross Society (1998), 5
C.B.R. (4th) 299 (Ont. Gen. Div.) at para. 43; Re PSINet Ltd. (2001), 28
C.B.R. (4th) 95 (Ont. 5.C.J.) at para. 5, ATB Financial, supra, at paras.



43-52.

31 However, counsel to the Applicants g¥<m>‘v\/3m§z§x, that the discretionary authority of the court

Wiy

under s, 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by ehf; scheme and object of the Act and by the legal
principles t ZOVEn Corp ues. Re Stelco fnc. {20055, 8 CR.R. (5th)

135 (Ont. CLAL) at para. 44,

32 Insupport of the court's jurisdiction to grant the order sought in this case, counsel to the
Applicants submits that Nortel seeks to invoke the "overarching policy” of the CC AA namely, to
preserve the goiﬁg concern. Re Residentiol Warranty Co. of Canade Inc. (2006), 21 C.BR. (5th) 57
{Alta. Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts

purpose of the CCAA is to preserve the b@nei‘l’t of a going concern business for all stakeholders, or
"the whole economic community’™

1o el netoc
nave repeateaiy noted

The purpose of the CCAA is to facilitate arrangements that might avoid
liquidation of the company and allow it to continue in business to the benefit of
the whole economic community, including the shareholders, the creditors (both
secured and unsecured) and the employees. Citibank Canada v. Chase
Manhattan Bank of Canada (1991), 5 C.B.R. (3rd) 165 (Ont. Gen. Div.) at para.
29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at
para. 5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and liberal
interpretation to facilitate its underlying purpose, including the preservation of the going concern
for the benefit of all stakeholders and further that it should not matter whether the business
continues as a going concern under the debtor's stewardship or under new ownership, for as long as
the business continues as a going concern, a primary goal of the CCAA will be met,

35 Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in
appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the absence
of a plan of arrangement being tendered to stakeholders for a vote, In doing so, counsel to the
Appi icants subimnits that the courts have repeatedly recognized that they have jurisdiction under the
CCAA 1o approve asset sales in the absence of a plan of arrangement, where such sale is in the best
interests of stakeholders generally. Re Canadian Red Cross Soc iety, supra, Re PSINet, supra, Re
Consumers Packaging, supra, Ke Stelco Inc, (2004), 6 C.B.R. (5th) 316 (Ont. 5.C.J.) at para. 1, Re
Tiger Brand Knitting Co. (2005) 9 C.B R, (5th) 315, Re Caterpillar Financial Services Lid., v
Hardrock Paving Co. (2008), 45 C.B.R. (Sth) 87 and Ke Lehndorff General Partner Lid, (1993), 17
CB.R. (3rd) 24 (Ont. Gen, Div.).
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36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held thata
sale of a business as a going concern during a CCAA proceeding is consistent with the purposes of
the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to
the Owens-1ilinois bid allows the preservation of Consumers' business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA.

... we cannot refrain from commenting that Farley J.'s decision to approve the
Owens-Illinois bid is consistent with previous decisions in Ontario and elsewhere
that have emphasized the broad remedial purpose of flexibility of the CCAA and
have approved the sale and disposition of assets during CCAA proceedings prior
to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 5, 9.

37 Similarly, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly
affirmed the court's jurisdiction to approve a sale of assets in the course of a CCAA proceeding
before a plan of arrangement had been approved by creditors. Re Canadian Red Cross Society,
supra, at paras. 43, 45,

38  Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor's
Canadian assets were to be sold. Farley J. noted as follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing
which would realize far less than this going concern sale (which appears to me to
have involved a transparent process with appropriate exposure designed to
maximize the proceeds), thus impacting upon the rest of the creditors, especially
as to the unsecured, together with the material enlarging of the unsecured claims
by the disruption claims of approximately 8,600 customers (who will be
materially disadvantaged by an interrupted transition) plus the job losses for
approximately 200 employees. Re PSINet Limited, supra, at para. 3.

39  In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of
selling the operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate
CCAA proceedings and that when the creditors threaten to take action, there is a
realization that a liquidation scenario will not only have a negative effect upon a
CCAA applicant, but also upon its workforce. Hence, the CCAA may be
employed to provide stability during a period of necessary financial and
operational restructuring - and if a restructuring of the "old company" is not



feasible, then there is the exploration of the feasibility of the sale of the
operations/enterprise as a going concem (with continued employment) in whole
or i part. Re Stelco Ine, supra, at para. 1.

40 1 accept these submissions as being general statements of the law in Ontario. The value of
equity in an insolvent debtor is dubioua, at best, and, in my view, it follows that the determining
factor should not be whether the business continues under the debtor's stewardship or under a
structure that recognizes a new equily structure. An equally important factor to consider is whether
the case can be made to continue the business as a going concern.

41 Counsel o the Applicants also referred to decisions from the courts in Queber, Manitoba and
Alberta which have similarly recognized the court's jurisdiction to approve a sale of assets during
the course of a CCAA proceeding, Re Boutigue San Francisco Inc. {20045, 7 C.B.R. (5th) 18¢
(Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at paras,
41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.B.R. (5th) 1, (Alta. Q.B.) at para. 75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the British
Columbia Court of Appeal which questioned whether the court should authorize the sale of
substantially all of the debtor's assets where the debtor's plan "will simply propose that the net
proceeds from the sale ... be distributed to its creditors”. In Cliffs Over Maple Bay Invesiments Lid.
v. Fisgard Capital Corp (2008), 46 C.B.R. (5th) 7 (B.C.C.A) ("Cliffs Over Maple Bay"), the court
was faced with a debtor who had no active business but who nonetheless sought to stave off its
secured creditor indefinitely. The case did not involve any type of sale transaction but the Court of
Appeal questioned whether a court should authorize the sale under the CCAA without requiring the
matter to be voted upon by creditors.

43  In addressing this matter, it appears to me that the British Columbia Court of Appeal focussed
oty whether the couxt should gjrant the requested relief and not on the question of whether a CCAA
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44 1do not disagree with the decision in Cliffs Over Maple Bay. However, it mvolved a situation
where the debtor had no active business and did not have the suppoi of its stakeholders. That is not
the case with these Applicants.

&%5 The C’Zi}’j“s’ Over Maple Bay decision has recently been the subject of further comment by the
itish Columbia Court of Appeal in Asser Engineering L.P. v. Forest and Marine Financial
.‘szifgd Partnership, 2009 BCCA 319,

~ L1

46 At paragraphs 24-26 of the Forest and Marine decision, Newbury JA. stated:

24. o Cliffs Over Maple Bay, the debtor company was a real estate developer whose
one project had failed. The company had been dormant for some time. It applied
for CCAA protection but described its proposal for restructuring in vague terms



25.

26.
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that amounted essentially to a plan to "secure sufficient funds” to complete the
stalled project (Para. 34). This court, per Tysoe J.A., ruled that although the Act
can apply to single-project companies, its purposes are unlikely to be engaged in
such instances, since mortgage priorities are fully straight forward and there will
be little incentive for senior secured creditors to compromise their interests (Para.
36). Further, the Court stated, the granting of a stay unders. 11 is "not a free
standing remedy that the court may grant whenever an insolvent company wishes
to undertake a "restructuring” ... Rather, s. 11 is ancillary to the fundamental
purpose of the CCAA, and a stay of proceedings freezing the rights of creditors
should only be granted in furtherance of the CCAA's fundamental purpose”. That
purpose has been described in Meridian Developments Inc. v. Toronto Dominion
Bank (1984) 11 D.L.R. (4th) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make
orders which will effectively maintain the status quo for a period while the
insolvent company attempts to gain the approval of its creditors for a
proposed arrangement which will enable the company to remain in
operation for what is, hopefully, the future benefit of both the company
and its creditors. [at 580]

The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring”
contemplated by the debtor would do anything other than distribute the net
proceeds from the sale, winding up or liquidation of its business. The debtor had
no intention of proposing a plan of arrangement, and its business would not
continue following the execution of its proposal - thus it could not be said the
purposes of the statute would be engaged ...

In my view, however, the case at bar is quite ditferent from Cliffs Over Maple
Bay. Here, the main debtor, the Partnership, is at the centre of a complicated
corporate group and carries on an active financing business that it hopes to save
notwithstanding the current economic cycle. (The business itself which fills a
"niche" in the market, has been carried on in one form or another since 1983.)
The CCAA is appropriate for situations such as this where it is unknown whether
the "restructuring” will ultimately take the form of a refinancing or will involve a
reorganization of the corporate entity or entities and a true compromise of the
rights of one or more parties. The "fundamental purpose” of the Act - to preserve
the status quo while the debtor prepares a plan that will enable it to remain in
business to the benefit of all concerned - will be furthered by granting a stay so
that the means contemplated by the Act - a compromise or arrangement - can be
developed, negotiated and voted on if necessary ...




47 It seems to me that the foregolng views ex pxc‘%‘» d in Forest and Marine are not inconsisient
with AA s intended to be flexible

e views previously expressed by the courts in Ontario. The CC

and must be given a broad and liberal interpretation to a@huzw is ob,gum 1 g sale by the

debtor which preserves its business as a going concern is, in my view, consistent with those
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48 1 therefore conclude that the court does have the jurisdiction to authorize a sale under ithe
CCAA in the absence of a plan.

4/ I now turn to a consideration of whether it is appropriate, in this case, to approve this sales
49 1 now turn to a consideration of whether it is appropriate, in tf ase, to approve this sales
process. Counsel to the Applicants submits that the court should consider the following factors in
determining whether to authorize a sale under the CCAA in the absence of a plan:

{a) s asale transaction warranted at this time?

(by  will the sale benefit the whole "economic community”?

{¢) doany of the debtors' creditors have a bona fide reason to object to a sale of the
business?

{d) isthere a better viable alternative?

[ accept this submission.

50 Ttis the position of the Applicants that Nortel's proposed sale of the Business should be
approved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further,
counsel submits that in the absence of a sale, the prospects for the Business are a toss of
competitiveness, a loss of value and a loss of jobs.

851 Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a)  Nortel has been working diligently for many months on a plan to
reorganize its business;

(by in the exercise of its business judgment, Nortel has concluded that it cannot
continue to operate the Business successfully within the CCAA
framework;

¢y unless asale is undertaken at this time, the long-term viability ol the
Business will be in jeopardy;

dy  the Sale Agreement continues the Business as a going concern, will save at
least 2,500 jobs and constitutes the best and most valuable proposal for the
Business;

(e}  the auction process will serve to ensure Noriel receives the highest possible
value for the Business;

(fy  the sale of the Business at this time is in the best interests of Nortel and its
stakeholders; and
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() the value of the Business is likely to decline over time.

52 The objections of MatlinPatterson and the UCC have been considered. T am satisfied that the
issues raised in these objections have been addressed in a satisfactory manner by the ruling of Judge
Gross and no useful purpose would be served by adding additional comment.

53  Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of
the most favourable transaction to emerge from the auction process and will aim to satisfy the
elements established by the court for approval as set out in Royal Bank v. Soundair (1991), 7 C.B.R.
(3rd) 1 (Ont. C.A.) at para. 16.

DISPOSITION

54  The Applicants are part of a complicated corporate group. They carry on an active
international business. [ have accepted that an important factor to consider in a CCAA process is
whether the case can be made to continue the business as a going concern. [ am satisfied having
considered the factors referenced at [49], as well as the facts summarized at [31], that the
Applicants have met this test. [ am therefore satisfied that this motion should be granted.

55  Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the
Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

56 I am also satisfied that the Sale Agreement should be approved and further that the Sale
Agreement be approved and accepted for the purposes of conducting the "stalking horse" bidding
process in accordance with the Bidding Procedures including, without limitation the Break-Up Fee
and the Expense Reimbursement {as both terms are defined in the Sale Agreement).

57  Further, I have also been satisfied that Appendix B to the Fourteenth Report contains
information which is commercially sensitive, the dissemination of which could be detrimental to the
stakeholders and, accordingly, I order that this document be sealed, pending further order of the
court,

58 In approving the Bidding Procedures, I have also taken into account that the auction will be
conducted prior to the sale approval motion. This process is consistent with the practice of this
court,

59  Finally, it is the expectation of this court that the Monitor will continue to review ongoing
issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to waive
certain components of qualified bids without the consent of the UCC, the bondholder group and the
Monitor. However, it is the expectation of this court that, if this situation arises, the Applicants will
provide advance notice to the Monitor of its intention to do so.

G.B. MORAWETZ J.



ople/glixe/glpxmy/glitl/glaxw/gleed



TAB 13



In the Matter of a Proposed Plan of Compromise or

Arrangement with Respect to Hollinger Inc. et al.

[Indexed as: Hollinger Inc. (Re)]

107 O.R. (3d) 1

2011 ONCA 579

Court of Appeal for Ontario,
Goudge, Sharpe and Karakatsanis JJ.A.
September 8, 2011

Civil procedure -- Sealing order -- Motionyjudge not erring
in granting sealing order in Companies' Creditors Arrangenent
Act proceedings on basis of assertion that full disclosure of
terms of settlement agreements would undermine Litigation
Trustee's lnitiatives with respect to litigation in event that
settlements were not approved by court -- Litigation privilege
applying Lo terms of settlement agreements -~ Sealing order
constituting minimal intrusion on open court principle as it
applied only to amounts to be paid under settlement agreements
-- Sealing order not imposing undue burden on non-settling
parties by requiring them to sign confidentiality agreement as
pre-condition to disclosure of redacted information -- Settling
parties not waiving privilege by putting virtually all
settlement terms on public record and by disclosing redacted
portions of settlement agreements to non-settling parties who

signed confidentiality agreement.

In proceedings under the Companies' Creditors Arrangement
Act, R.S$.C. 1985, c. C-36, the motion judge granted a sealing
order which provided for the immediate full disclosure of the

terms of two settlement agreements, other than the amounts to

2011 ONCA 579 (Canbib)
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Kelvin Energy Ltd. v. Lee, [1992] 3 S5.C.R. 235, [1992] 5.C.J.
No. 88, 97 D.L.R. (4th) 616, 143 N.R. 191, J.E. 92-1625, 51
Q.A.C. 49, 36 A.C.W.S. (3d) 362; Sparling v. Southam Inc.
(1988), 66 O.R. (2d) 225, [1988] 0.J. No. 1745, 41 B.L.R.

22, 12 A.C.W.S. (3d) 205 (H.C.J.)
Statutes referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 [as
am, ]
Authorities referred to ,
Bryant, Alan W., Sidney N. Lederman and Michelle Fuerst, The
Law of Evidence in Canada, 3rd ed. (Markham, Ont.:

LexisNexis, 2009)

APPEAL from the sealing order of C.L. Campbell J. of the
Superior Court of Justice dated February 5, 2011.

Earl A. Cherniak, Q.C., Kenneth D. Kraft and Jason Squire,
for Conrad Black and Conrad Black Capital Corporation.

Paul D. Guy and Faren Bogach, for Daniel Colson.

Michael E. Barrack and Megan Keenberg, for Hollinger Inc.

John Lorn McDougall, Q.C., Norman J. Emblem and Matthew
Fleming, for KPMG LLP.

Ronald Foerster, for Torys LLP.

David C. Moore, for Catalyst Fund General Partner I Inc.
George Benchetrit, for indenture trustee.

Lawrence Thacker, for Ernst & Young Inc., monitor.

[1] BY THE COURT: -~ Conrad Black and Conrad Black Capital
Corporation ("Black™) appeal a sealing order redacting the

amounts to be paid by the respondents, Torys LLP and KPMG LLP

Canada, to the respondent, Hollinger Inc., pursuant to two

2011 ONCA 579 (Canlll)
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21, In my view, disclosure of the commercially sensitive
terms contained in the Settlements and the strategy of the
Litigation Trustee and other confidential details relating to
Litlgation Assets set out in the Litigation Trustee's Report
would undermine the Litigation Trustee's initiatives with
respect to the remaining Litigation Assets including, without
limitation, any possible settlements the Litigation Trustee
may reach in respect of any of the remaining Litigation
Assets and litigation with KPMG or Torys, in the event that

the settlements are not approved.

[6] The Litigation Trustee's report has since been disclosed.

There was no cross—examination on that affidavit.

[7] Although the terms of the settlements are not directly at
issue on this appeal, Black relies on the fact that both
settlement agreements provide for a "bar order"™ that would
prevent anyone sued by Hollinger; any shareholder, officer,
director or creditor of Hollinger; and any person who could
claim rights or interest through Hollinger from making any
claim against Torys [paged ]Jor KPMG in relation to the advice
given by those parties to Hollinger. Black points out that the
bar orders would extinguish his indemnity claims against Torys
and KPMG. On the other hand, the respondents submit that the
bar orders are economically neutral for Black and other non-~
settling defendants. This is because Hollinger waives its
right to claim joint and several liability with respect to
shared liability between settling and non-settling defendants
1f the non-settling defendant can establish a right to
contribution and indemnity from a settling defendant.

Decision of the Motion Judge

[8] The motion Jjudge found that litigation settlement
privilege applied to the terms of the two settlement
agreements. He concluded that the onus to establish that a
sealing order protecting the confidentiality of the amounts of
the settlements was in the public interest had been satisfied
and that the test set cut in Sierra Club of Canada v. Canada
(Minister of Finance), [2002] 2 S.C.R. 522, [2002] s.C.J.

No. 42 ("Sierra Club") had been met.

2011 ONCA 579 (CanLli)
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redacted terms of the settlement. They rely solely upon the
evidence that public disclosure of the settlement amounts
before the agreements had been approved "would undermine the
Litigation Trustee's initialives with respect to

litigation with KPMG or Torys, in the event that the

settlements are not approved™.

[14] Second, Black conceded that his attack on the terms of
the sealing corder rests on the open court principle and that he
does not assert that the terms of the sealing order give rise

to any procedural disadvantage.

[15] The respondents assert that their interest in
maintaining the confidentiality of the amounts of the proposed
settlements falls squarely within litigation settlement
privilege. Simply put, the respondents say that should the
settlement agreements not be approved, they would be unfairly
prejudiced in the litigation that would follow if they had to
disclose publicly the amounts they were prepared to pay or
accept in settlement of the claims asserted by the Litigation

Trustee.

[16] It is well established that in order to foster the
public policy favouring the settlement of litigation, the law
will protect from disclosure communications made where
(1) there is a litigious dispute;

(2) the communication has been made "with the express or
implied intention it would not be disclosed in a legal
proceeding in the event negotiations failed"; and

{3) the purpose of the communication is to attempt to effect a
settlement: see Bryant, Lederman and Fuerst, The Law of
Evidence in Canada, 3rd ed. (Markham, Ont.: LexisNexis,
2009) at p. 1033, 14.322); Inter-Leasing Inc. v. Ontario
(Minister of Finance), [2009] ©0.J. No. 4714, 256 O.A.C.

83 (Div. Ct.).

[17] We agree with the motion judge that those conditions are
met here. We see no error in the motion Jjudge's conclusion that
[page6 ]"[l]litigation settlement privilege ., . . applies in
this case at least until the Court either accepts or rejects

the settlement”. In the context of this case, Hollinger, Torys

2011 ONCA 579 (CanLil)
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protects the confidentiality of settlement discussions, the
motion judge did not err in concluding that the evidence was

sufficlent to satisfy the onus under the Sierra test.

[23] We agree with the respondents that the motion judge's
sealing order was a minimal intrusion on the open court
principle and on the procedural rights of the non-settling
parties. The sealing order protected only the amounts of the
settlements and [page7 ]it gave the non-settling parties ready
access to the amounts of the settlement upon signing a
confidentiality agreement. The "come back" clause allowed any
party to return to court for a reassessment of the need for the

sealing order should the circumstances change.

[24] We do not accept Black's submission that these are
concluded agreements for which the litigation settlement
privilege 1s spent. The settlement agreements at issue here
have no legal effect until they are approved. In the context of
this litigation and these settlement discussions, we are
satisfied that just as the threat of disclosure of pre-
resolution discussions would likely discourage parties from
attempting to settle, so too would the threat of disclosure of
their tentative settlement requiring court approval. We add,
however, that our concluslion on the privileged nature of a
settlement requiring court approval is based on the facts and
circumstances of this case, and we leave to another day the
issue of whether the privilege always attaches to other
settlements requiring court approval, for example, class actlon
settlements or infant settlements, where different values and

considerations may apply.

[25] Nor do we agree with Black's argument that because the
litigation settlement privilege would still prevent any party
from introducing the terms of the settlement into evidence in
any trial that might follow should the court not approve the
settlements, the information can now be made available to the
public at large. We know of no authority that limits the reach
of litigation settlement privilege in this manner. Moreover,
the argument that no harm could flow from full public
disclosure appears to us to lgnore the practical reality that

allowing for full public disclosure of all terms of the

2011 ONCA 578 {CanLlil)
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(albeit at the suggestion of the parties) and we fall to see
how or why abiding by the terms of a court order should result
in a finding that a party has waived privilege. Moreover, in

our view, this argument is inconsistent with Black's purperted

rellance on the open court principle as reguiring disclosure of

the settlement amounts. The terms of the order said to amount
to a walver of privilege were plalinly motivated to ensure that
the sealing order was minimally intrusive on the open court
principle. To accept Black's submission that those terms of the
order constitute waiver would be to require sealing orders to
be more restrictive than necessary to protect the public
interest in fostering settlements. Such a rule would be self-
defeating and contrary to the public interest in open access

to court proceedings.

4., Conclusion

[30] We conclude that the sealing order strikes an
appropriate balance between the public interest in the
promotion of settlements and the public interest in the open
court principle:

(1) the public interest in the promotion of settlements and the
protection of settlement privileged information and
communications is met by the sealing of the redacted
portions of the settlement agreements from the public
record; and [pageS ]

(ii) the public interest in the open court principle is met by
the public disclosure of all but the redacted terms of the
settlement agreements, and the time-limited nature of the
sealing order, lasting only so long as the settlements

remain contingent on court approval.

[31] In addition, the sealing order strikes the appropriate
balance between the competing private interests of the parties:
(1) the settling parties’ interest in maintaining the
confidentiality of their privileged information is met by
the sealing of the redacted portions of the settlement
agreements;

{11) the interests of all non-settling defendants (including
Black) are met by the approval of the confidentiality
agreement provision affording them access to the redacted

portions of the settlement agreements and thereby enabling
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