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Environmental Protection Act, R.S.O. 1980, c. 141.

Appeal from order approving sale of assets by receiver.

Galligan J.A. :

1 This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order, he

approved the sale of Air Toronto to Ontario Express Limited and Frontier Air Limited, and he

dismissed a motion to approve an offer to purchase Air Toronto by 922246 Ontario Limited.

2 It is necessary at the outset to give some background to the dispute. Soundair Corporation

("Soundair") is a corporation engaged in the air transport business. It has three divisions. One of

them is Air Toronto. Air Toronto operates a scheduled airline from Toronto to a number of mid-

sized cities in the United States of America. Its routes serve as feeders to several of Air Canada's

routes. Pursuant to a connector agreement, Air Canada provides some services to Air Toronto and

benefits from the feeder traffic provided by it. The operational relationship between Air Canada

and Air Toronto is a close one.

3 In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty.

Soundair has two secured creditors who have an interest in the assets of Air Toronto. The Royal

Bank of Canada (the "Royal Bank") is owed at least $65 million dollars. The appellants Canadian

Pension Capital Limited and Canadian Insurers' Capital Corporation (collectively called "CCFL")

C., DADA Copyright Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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are owed approximately $9,500,000. Those creditors will have a deficiency expected to be in

excess of $50 million on the winding up of Soundair.

4 On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst & Young

Inc. (the "receiver") as receiver of all of the assets, property and undertakings of Soundair. The

order required the receiver to operate Air Toronto and sell it as a going concern. Because of the
close relationship between Air Toronto and Air Canada, it was contemplated that the receiver

would obtain the assistance of Air Canada to operate Air Toronto. The order authorized the

receiver:

(b) to enter into contractual arrangements with Air Canada to retain a manager or operator,

including Air Canada, to manage and operate Air Toronto under the supervision of Ernst &

Young Inc. until the completion of the sale of Air Toronto to Air Canada or other person.

Also because of the close relationship, it was expected that Air Canada would purchase Air

Toronto. To that end, the order of O'Brien J. authorized the Receiver:

(c) to negotiate and do all things necessary or desirable to complete a sale of Air Toronto
to Air Canada and, if a sale to Air Canada cannot be completed, to negotiate and sell Air

Toronto to another person, subject to terms and conditions approved by this Court.

5 Over a period of several weeks following that order, negotiations directed towards the sale of

Air Toronto took place between the receiver and Air Canada. Air Canada had an agreement with

the receiver that it would have exclusive negotiating rights during that period. I do not think it is

necessary to review those negotiations, but I note that Air Canada had complete access to all of

the operations of Air Toronto and conducted due diligence examinations. It became thoroughly

acquainted with every aspect of Air Toronto's operations.

6 Those negotiations came to an end when an offer made by Air Canada on June 19, 1990,

was considered unsatisfactory by the receiver. The offer was not accepted and lapsed. Having

regard to the tenor of Air Canada's negotiating stance and a letter sent by its solicitors on July 20,

1990, I think that the receiver was eminently reasonable when it decided that there was no realistic

possibility of selling Air Toronto to Air Canada.

7 The receiver then looked elsewhere. Air Toronto's feeder business is very attractive, but

it only has value to a national airline. The receiver concluded reasonably, therefore, that it was

commercially necessary for one of Canada's two national airlines to be involved in any sale of Air

Toronto. Realistically, there were only two possible purchasers, whether direct or indirect. They

were Air Canada and Canadian Airlines International.

8 It was well known in the air transport industry that Air Toronto was for sale. During the months

following the collapse of the negotiations with Air Canada, the receiver tried unsuccessfully to find

WesttawNext, CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3



Royal Bank v. Soundair Corp., 1991 CarswellOnt 205

1991 CarswellOnt 205, [1991] 0.J. No. 1137, 27 A.C.C4S. (3d) 1178, 46 O.A.C. 321...

viable purchasers. In late 1990, the receiver turned to Canadian Airlines International, the only

realistic alternative. Negotiations began between them. Those negotiations led to a letter of intent

dated February 11, 1990. On March 6, 1991, the receiver received an offer from Ontario Express

Limited and Frontier Airlines Limited, who are subsidiaries of Canadian Airlines International.

This offer is called the OEL offer.

9 In the meantime, Air Canada and CCFL were having discussions about making an offer

for the purchase of Air Toronto. They formed .922246 Ontario Limited ("922") for the purpose of

purchasing Air Toronto. On March 1, 1991, CCFL wrote to the receiver saying that it proposed to

make an offer. On March 7, 1991, Air Canada and CCFL presented an offer to the receiver in the

name of 922. For convenience, its offers are called the "922 offers."

10 The first 922 offer contained a condition which was unacceptable to the receiver. I will refer

to that condition in more detail later. The receiver declined the 922 offer and on March 8, 1991,

accepted the OEL offer. Subsequently, 922 obtained an order allowing it to make a second offer.

It then submitted an offer which was virtually identical to that of March 7, 1991, except that the

unacceptable condition had been removed.

11 The proceedings before Rosenberg J. then followed. He approved the sale to OEL and

dismissed a motion for the acceptance of the 922 offer. Before Rosenberg J., and in this court,

both CCFL and the Royal Bank supported the acceptance of the second 922 offer.

12 There are only two issues which must be resolved in this appeal. They are:

(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to

OEL?

(2) What effect does the support of the 922 offer by the secured creditors have on the result?

13 I will deal with the two issues separately.

1. Did the Receiver Act Properly in Agreeing to Sell to OEL?

14 Before dealing with that issue, there are three general observations which I think I should

make. The first is that the sale of an airline as a going concern is a very complex process. The best

method of selling an airline at the best price is something far removed from the expertise of a court.

When a court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable

that it intends to rely upon the receiver's expertise and not upon its own. Therefore, the court must

place a great deal of confidence in the actions taken and in the opinions formed by the receiver.

It should also assume that the receiver is acting properly unless the contrary is clearly shown.

The second observation is that the court should be reluctant to second-guess, with the benefit of

hindsight, the considered business decisions made by its receiver. The third observation which I

NA,.,A Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4
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wish to make is that the conduct of the receiver should be reviewed in the light of the specific

mandate given to him by the court.

15 The order of O'Brien J. provided that if the receiver could not complete the sale to Air

Canada that it was "to negotiate and sell Air Toronto to another person." The court did not say how

the receiver was to negotiate the sale. It did not say it was to call for bids or conduct an auction.

It told the receiver to negotiate and sell. It obviously intended, because of the unusual nature of

the asset being sold, to leave the method of sale substantially in the discretion of the receiver. I

think, therefore, that the court should not review minutely the process of the sale when, broadly

speaking, it appears to the court to be a just process.

16 As did Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown Trust

Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R.

(4th) 526 (H.C.) , at pp. 92-94 [O.R.], of the duties which a court must perform when deciding

whether a receiver who has sold a property acted properly. When he set out the court's duties, he

did not put them in any order of priority, nor do I. I summarize those duties as follows:

1. It should consider whether the receiver has made a sufficient effort to get the best price

and has not acted improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process by which offers are obtained.

4. It should consider whether there has been unfairness in the working out of the process.

17 I intend to discuss the performance of those duties separately.

1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18 Having regard to the fact that it was highly unlikely that a commercially viable sale could

be made to anyone but the two national airlines, or to someone supported by either of them, it is

my view that the receiver acted wisely and reasonably when it negotiated only with Air Canada

and Canadian Airlines International. Furthermore, when Air Canada said that it would submit no
further offers and gave the impression that it would not participate further in the receiver's efforts

to sell, the only course reasonably open to the receiver was to negotiate with Canadian Airlines

International. Realistically, there was nowhere else to go but to Canadian Airlines International.

In do ing so, it is my opinion that the receiver made sufficient efforts to sell the airline.

19 When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it

had been charged with the responsibility of selling Air Toronto. Until then, the receiver had not

received one offer which it thought was acceptable. After substantial efforts to sell the airline over

VVi CANADA copyright Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5
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that period, I find it difficult to think that the receiver acted improvidently in accepting the only

acceptable offer which it had.

20 On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two

offers, the OEL offer, which was acceptable, and the 922 offer, which contained an unacceptable

condition. I cannot see how the receiver, assuming for the moment that the price was reasonable,

could have done anything but accept the OEL offer.

21 When deciding whether a receiver had acted providently, the court should examine the

conduct of the receiver in light of the information the receiver had when it agreed to accept an

offer. In this case, the court should look at the receiver's conduct in the light of the infoiniation it

had when it made its decision on March 8, 1991. The court should be very cautious before deciding

that the receiver's conduct was improvident based upon information which has come to light after

it made its decision. To do so, in my view, would derogate from the mandate to sell given to the

receiver by the order of O'Brien J. I agree with and adopt what was said by Anderson J. M Crown

Trust Co. v. Rosenberg , supra, at p. 112 [0.R.]:

Its decision was made as a matter of business judgment on the elements then available to it

. It is of the very essence of a receiver's function to make such judgments and in the making

of them to act seriously and responsibly so as to be prepared to stand behind them.

If the court were to reject the recommendation of the Receiver in any but the most exceptional

circumstances, it would materially diminish and weaken the role and function of the Receiver

both in the perception of receivers and in the perception of any others who might have

occasion to deal with them. It would lead to the conclusion that the decision of the Receiver

was of little weight and that the real decision was always made upon the motion for approval.

That would be a consequence susceptible of immensely damaging results to the disposition

of assets by court-appointed receivers.

[Emphasis added.]

22 I also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova

Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , at p. 11 [C.B.R.]:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to

court approval, with respect to certain assets is reasonable and sound under the circumstances

at the time existing it should not be set aside simply because a later and higher bid is made.

To do so would literally create chaos in the commercial world and receivers and purchasers

would never be sure they had a binding agreement.

[Emphasis added.]

WestlawNext CANADA Copyright Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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23 On March 8, 1991, the receiver had two offers. One was the OEL offer, which it considered
satisfactory but which could be withdrawn by OEL at any time before it was accepted. The receiver
also had the 922 offer, which contained a condition that was totally unacceptable. It had no other
offers. It was faced with the dilemma of whether it should decline to accept the OEL offer and
run the risk of it being withdrawn, in the hope that an acceptable offer would be forthcoming from
922. An affidavit filed by the president of the receiver describes the dilemma which the receiver
faced, and the judgment made in the light of that dilemma:

24. An asset purchase agreement was received by Ernst & Young on March 7, 1991 which
was dated March 6, 1991. This agreement was received from CCFL in respect of their offer
to purchase the assets and undertaking of Air Toronto. Apart from financial considerations,
which will be considered in a subsequent affidavit, the Receiver determined that it would
not be prudent to delay acceptance of the OEL agreement to negotiate a highly uncertain
arrangement with Air Canada and CCFL . Air Canada had the benefit of an 'exclusive' in
negotiations for Air Toronto and had clearly indicated its intention take itself out of the
running while ensuring that no other party could seek to purchase Air Toronto and maintain
the Air Canada connector arrangement vital to its survival. The CCFL offer represented a
radical reversal of this position by Air Canada at the eleventh hour. However, it contained
a significant number of conditions to closing which were entirely beyond the control of the
Receiver. As well, the CCFL offer came less than 24 hours before signing of the agreement
with OEL which had been negotiated over a period of months, at great time and expense.

[Emphasis added.] I am convinced that the decision made was a sound one in the circumstances
faced by the receiver on March 8, 1991.

24 I now turn to consider whether the price contained in the OEL offer was one which it was
provident to accept. At the outset, I think that the fact that the OEL offer was the only acceptable
one available to the receiver on March 8, 1991, after 10 months of trying to sell the airline, is strong
evidence that the price in it was reasonable. In a deteriorating economy, I doubt that it would have
been wise to wait any longer.

25 I mentioned earlier that, pursuant to an order, 922 was permitted to present a second offer.
During the hearing of the appeal, counsel compared at great length the price contained in the
second 922 offer with the price contained in the OEL offer. Counsel put forth various hypotheses
supporting their contentions that one offer was better than the other.

26 It is my opinion that the price contained in the 922 offer is relevant only if it shows that
the price obtained by the receiver in the OEL offer was not a reasonable one. In Crown Trust
Co. v. Rosenberg , supra, Anderson J., at p. 113 [0.R.], discussed the comparison of offers in the
following way:

n 5 NNeXt CANADA Copyright Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 7
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No doubt, as the cases have indicated, situations might arise where the disparity was so great

as to call in question the adequacy of the mechanism which had produced the offers. It is not

so here, and in my view that is substantially an end of the matter.

27 In two judgments, Saunders J. considered the circumstances in which an offer submitted

after the receiver had agreed to a sale should be considered by the court. The first is Re Selkirk

(1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.) , at p. 247:

If, for example, in this case there had been a second offer of a substantially higher amount,

then the court would have to take that offer into consideration in assessing whether the

receiver had properly carried out his function of endeavouring to obtain the best price for

the property.

28 The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont.

S.C.) , at p. 243:

If a substantially higher bid turns up at the approval stage, the court should consider it. Such

a bid may indicate, for example, that the trustee has not properly carried out its duty to

endeavour to obtain the best price for the estate.

29 In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.) , at p. 142, McRae J. expressed a

similar view:

The court will not lightly withhold approval of a sale by the receiver, particularly in a case

such as this where the receiver is given rather wide discretionary authority as per the order

of Mr. Justice Trainor and, of course, where the receiver is an officer of this court. Only in

a case where there seems to be some unfairness in the process of the sale or where there are

substantially higher offers which would tend to show that the sale was improvident will the

court withhold approval. It is important that the court recognize the commercial exigencies

that would flow if prospective purchasers are allowed to wait until the sale is in court for

approval before submitting their final offer. This is something that must be discouraged.

[Emphasis added.]

30 What those cases show is that the prices in other offers have relevance only if they show that

the price contained in the offer accepted by the receiver was so unreasonably low as to demonstrate

that the receiver was improvident in accepting it. I am of the opinion, therefore, that if they do

not tend to show that the receiver was improvident, they should not be considered upon a motion

to confirm a sale recommended by a court-appointed receiver. If they were, the process would

be changed from a sale by a receiver, subject to court approval, into an auction conducted by the

court at the time approval is sought. In my opinion, the latter course is unfair to the person who

Copyright CO Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 8
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has entered bona fide into an agreement with the receiver, can only lead to chaos, and must be

discouraged.

31 If, however, the subsequent offer is so substantially higher than the sale recommended by the

receiver, then it may be that the receiver has not conducted the sale properly. In such circumstances,

the court would be justified itself in entering into the sale process by considering competitive bids.

However, I think that that process should be entered into only if the court is satisfied that the

receiver has not properly conducted the sale which it has recommended to the court.

32 It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly

better or marginally better than the OEL offer. He concluded that the difference in the two offers

did not show that the sale process adopted by the receiver was inadequate or improvident.

33 Counsel for the appellants complained about the manner in which Rosenberg J. conducted

the hearing of the motion to confirm the OEL sale. The complaint was that when they began to

discuss a comparison of the two offers, Rosenberg J. said that he considered the 922 offer to be

better than the OEL offer. Counsel said that when that comment was made, they did not think it

necessary to argue further the question of the difference in value between the two offers. They

complain that the finding that the 922 offer was only marginally better or slightly better than the

OEL offer was made without them having had the opportunity to argue that the 922 offer was

substantially better or significantly better than the OEL offer. I cannot understand how counsel

could have thought that by expressing the opinion that the 922 offer was better, Rosenberg J. was

saying that it was a significantly or substantially better one. Nor can I comprehend how counsel

took the comment to mean that they were foreclosed from arguing that the offer was significantly

or substantially better. If there was some misunderstanding on the part of counsel, it should have

been raised before Rosenberg J. at the time. I am sure that if it had been, the misunderstanding

would have been cleared up quickly. Nevertheless, this court permitted extensive argument dealing

with the comparison of the two offers.

34 The 922 offer provided for $6 million cash to be paid on closing with a royalty based

upon a percentage of Air Toronto profits over a period of 5 years up to a maximum of $3 million.

The OEL offer provided for a payment of $2 million on closing with a royalty paid on gross

revenues over a 5-year period. In the short term, the 922 offer is obviously better because there

is substantially more cash up front. The chances of future returns are substantially greater in the

OEL offer because royalties are paid on gross revenues, while the royalties under the 922 offer

are paid only on profits. There is an element of risk involved in each offer.

35 The receiver studied the two offers. It compared them and took into account the risks, the

advantages and the disadvantages of each. It considered the appropriate contingencies. It is not

necessary to outline the factors which were taken into account by the receiver because the manager

of its insolvency practice filed an affidavit outlining the considerations which were weighed in

WestiawNext CANADA Copyright Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 9
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its evaluation of the two offers. They seem to me to be reasonable ones. That affidavit concluded

with the following paragraph:

24. On the basis of these considerations the Receiver has approved the OEL offer and has

concluded that it represents the achievement of the highest possible value at this time for the

Air Toronto division of SoundAir.

36 The court appointed the receiver to conduct the sale of Air Toronto, and entrusted it with

the responsibility of deciding what is the best offer. I put great weight upon the opinion of the

receiver. It swore to the court which appointed it that the OEL offer represents the achievement of

the highest possible value at this time for Air Toronto. I have not been convinced that the receiver

was wrong when he made that assessment. I am, therefore, of the opinion that the 922 offer does

not demonstrate any failure upon the part of the receiver to act properly and providently.

37 It follows that if Rosenberg J. was correct when he found that the 922 offer was in fact better,

I agree with him that it could only have been slightly or marginally better. The 922 offer does not

lead to an inference that the disposition strategy of the receiver was inadequate, unsuccessful or

improvident, nor that the price was unreasonable.

38 I am, therefore, of the opinion the the receiver made a sufficient effort to get the best price,

and has not acted improvidently.

2. Consideration of the Interests of all Parties

39 It is well established that the primary interest is that of the creditors of the debtor: see

Crown Trust Co. v. Rosenberg , supra, and Re Selkirk , supra (Saunders J.). However, as Saunders

J. pointed out in Re Beauty Counsellors , supra at p. 244 [C.B.R.], "it is not the only or overriding

consideration."

40 In my opinion, there are other persons whose interests require consideration. In an appropriate

case, the interests of the debtor must be taken into account. I think also, in a case such as this, where

a purchaser has bargained at some length and doubtless at considerable expense with the receiver,

the interests of the purchaser ought to be taken into account. While it is not explicitly stated in such

cases as Crown Trust Co. v. Rosenberg , supra, Re Selkirk (1986), supra, Re Beauty Counsellors ,

supra, Re Selkirk (1987), supra, and (Cameron), supra, I think they clearly imply that the interests

of a person who has negotiated an agreement with a court-appointed receiver are very important.

41 In this case, the interests of all parties who would have an interest in the process were

considered by the receiver and by Rosenberg J.

3. Consideration of the Efficacy and integrity of the Process by which the Offer was Obtained

Copyright @ Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10
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42 While it is accepted that the primary concern of a receiver is the protecting of the interests of
the creditors, there is a secondary but very important consideration, and that is the integrity of the
process by which the sale is effected. This is particularly so in the case of a sale of such a unique
asset as an airline as a going concern.

43 The importance of a court protecting the integrity of the process has been stated in a number
of cases. First, I refer to Re Selkirk , supra, where Saunders J. said at p. 246 [C.B.R.]:

In dealing with the request for approval, the court has to be concerned primarily with
protecting the interest of the creditors of the former bankrupt. A secondary but important
considera tion is that the process under which the sale agreement is arrived at should be
consistent with commercial efficacy and integrity.

In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme
Court (Appeal Division) in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R.
(2d) 303, 86 A.P.R. 303 (C.A.) , where he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject
to court approval, with respect to certain assets is reasonable and sound under the
circumstances at the time existing it should not be set aside simply because a later and
higher bid is made. To do so would literally create chaos in the commercial world and
receivers and purchasers would never be sure they had a binding agreement. On the
contrary, they would know that other bids could be received and considered up until the
application for court approval is heard — this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather than
a private sale, I consider them to be equally applicable to a negotiation process leading to
a private sale. Where the court is concerned with the disposition of property, the purpose
of appointing a receiver is to have the receiver do the work that the court would otherwise
have to do.

44 In Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R.
(2d) 58, 65 A.R. 372, 21 D.L.R. (4th) 473 at p. 476 [D.L.R.], the Alberta Court of Appeal said that
sale by tender is not necessarily the best way to sell a business as an ongoing concern. It went on
to say that when some other method is used which is provident, the court should not undermine
the process by refusing to confirm the sale.

45 Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg , supra,
at p. 124 [0.R.]:
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While every proper effort must always be made to assure maximum recovery consistent with

the limitations inherent in the process, no method has yet been devised to entirely eliminate

those limitations or to avoid their consequences. Certainly it is not to be found in loosening

the entire foundation of the system. Thus to compare the results of the process in this case

with what might have been recovered in some other set of circumstances is neither logical

nor practical

[Frnphn cis added.;

46 It is my opinion that the court must exercise extreme caution before it interferes with the

process adopted by a receiver to sell an unusual asset. It is important that prospective purchasers

know that, if they are acting in good faith, bargain seriously with a receiver and enter into an

agreement with it, a court will not lightly interfere with the commercial judgment of the receiver

to sell the asset to them.

47 Before this court, counsel for those opposing the confirmation of the sale to OEL suggested

many different ways in which the receiver could have conducted the process other than the way

which he did. However, the evidence does not convince me that the receiver used an improper

method of attempting to sell the airline. The answer to those submissions is found in the comment

of Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 109 [0.R.]:

The court ought not to sit as on appeal from the decision of the Receiver, reviewing in minute

detail every element of the process by which the decision is reached. To do so would be a

futile and duplicitous exercise.

48 It would be a futile and duplicitous exercise for this court to examine in minute detail all

of circumstances leading up to the acceptance of the OEL offer. Having considered the process

adopted by the receiver, it is my opinion that the process adopted was a reasonable and prudent one.

4. Was there unfairness in the process?

49 As a general rule, I do not think it appropriate for the court to go into the minutia of the

process or of the selling strategy adopted by the receiver. However, the court has a responsibility

to decide whether the process was fair. The only part of this process which I could find that might

give even a superficial impression of unfairness is the failure of the receiver to give an offering

memorandum to those who expressed an interest in the purchase of Air Toronto.

50 I will outline the circumstances which relate to the allegation that the receiver was unfair

in failing to provide an offering memorandum. In the latter part of 1990, as part of its selling

strategy, the receiver was in the process of preparing an offering memorandum to give to persons

who expressed an interest in the purchase of Air Toronto. The offering memorandum got as far as
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draft form, but was never released to anyone, although a copy of the draft eventually got into the

hands of CCFL before it submitted the first 922 offer on March 7, 1991. A copy of the offering

memorandum forms part of the record, and it seems to me to be little more than puffery, without
any hard information which a sophisticated purchaser would require in or der to make a serious bid.

51 The offering memorandum had not been completed by Februaryll, 1991. On that date, the
receiver entered into the letter of intent to negotiate with OEL. The letter of intent contained a

provision that during its currency the receiver would not negotiate with any other party. The letter

of intent was renewed from time to time until the OEL offer was received on March 6, 1991.

52 The receiver did not proceed with the offering memorandum because to do so would violate

the spirit, if not the letter, of its letter of intent with OEL.

53 I do not think that the conduct of the receiver shows any unfairness towards 922. When

I speak of 922, I do so in the context that Air Canada and CCFL are identified with it. I start by

saying that the receiver acted reasonably when it entered into exclusive negotiations with OEL. I

find it strange that a company, with which Air Canada is closely and intimately involved, would

say that it was unfair for the receiver to enter into a time-limited agreement to negotiate exclusively

with OEL. That is precisely the arrangement which Air Canada insisted upon when it negotiated

with the receiver in the spring and summer of 1990. If it was not unfair for Air Canada to have such

an agreement, I do not understand why it was unfair for OEL to have a similar one. In fact, both Air

Canada and OEL in its turn were acting reasonably when they required exclusive negotiating rights

to prevent their negotiations from being used as a bargaining lever with other potential purchasers.

The fact that Air Canada insisted upon an exclusive negotiating right while it was negotiating with

the receiver demonstrates the commercial efficacy of OEL being given the same right during its

negotiations with the receiver. I see no unfairness on the part of the receiver when it honoured

its letter of intent with OEL by not releasing the offering memorandum during the negotiations

with OEL.

54 Moreover, I am not prepared to find that 922 was in any way prejudiced by the fact that it

did not have an offering memorandum. It made an offer on March 7, 1991, which it contends to

this day was a better offer than that of OEL. 922 has not convinced me that if it had an offering

memorandum, its offer would have been any different or any better than it actually was. The

fatal problem with the first 922 offer was that it contained a condition which was completely

unacceptable to the receiver. The receiver, properly, in my opinion, rejected the offer out of hand

because of that condition. That condition did not relate to any information which could have

conceivably been in an offering memorandum prepared by the receiver. It was about the resolution

of a dispute between CCFL and the Royal Bank, something the receiver knew nothing about.

55 Further evidence of the lack of prejudice which the absence of an offering memorandum has

caused 922 is found in CCFL's stance before this court. During argument, its counsel suggested
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as a possible resolution of this appeal that this court should call for new bids, evaluate them and

then order a sale to the party who put in the better bid, In such a case, counsel for CCFL said that

922 would be prepared to bid within 7 days of the court's decision. I would have thought that, if

there were anything to CCFL's suggestion that the failure to provide an offering memorandum was

unfair to 922, that it would have told the court that it needed more information before it would

be able to make a bid,

56 I am satisfied that Air Canada and CCFL have, and at all times had, all of the information

which they would have needed to make what to them would be a commercially viable offer to the

receiver. I think that an offering memorandum was of no commercial consequence to them, but

the absence of one has since become a valuable tactical weapon.

57 It is my opinion that there is no convincing proof that if an offering memorandum had

been widely distributed among persons qualified to have purchased Air Toronto, a viable offer

would have come forth from a party other than 922 or OEL. Therefore, the failure to provide an

offering memorandum was neither unfair, nor did it prejudice the obtaining of a better price on

March 8, 1991, than that contained in the OEL offer. I would not give effect to the contention that

the process adopted by the receiver was an unfair one.

58 There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg, supra,

which I adopt as my own. The first is at p. 109 [O.R.]:

The court should not proceed against the recommendations of its Receiver except in special

circumstances and where the necessity and propriety of doing so are plain. Any other rule or

approach would emasculate the role of the Receiver and make it almost inevitable that the

final negotiation of every sale would take place on the motion for approval.

The second is at p. 111 [O.R.]:

It is equally clear, in my view, though perhaps not so clearly enunciated, that it is only

in an exceptional case that the court will intervene and proceed contrary to the Receiver's

recommendations if satisfied, as I am, that the Receiver has acted reasonably, prudently and

fairly and not arbitrarily.

In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion,

therefore, that the process adopted by the receiver in reaching an agreement was a just one.

59 In his reasons for judgment, after discussing the circumstances leading to the 922 offer,

Rosenberg J. said this:
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They created a situation as of March 8th, where the Receiver was faced with two offers, one of
which was in acceptable form and one of which could not possibly be accepted in its present
form. The Receiver acted appropriately in accepting the OEL offer.

I agree.

60 The receiver made proper and sufficient efforts to get the best price that it could for the assets
of Air Toronto. It adopted a reasonable and effective process to sell the airline which was fair to
all persons who might be interested in purchasing it. It is my opinion, therefore, that the receiver
properly carried out the mandate which was given to it by the order of O'Brien J. It follows that
Rosenberg J. was correct when he confirmed the sale to OEL.

II. The effect of the support of the 922 offer by the two secured creditors.

61 As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by
CCFL and by the Royal Bank, the two secured creditors. It was argued that, because the interests of
the creditors are primary, the court ought to give effect to their wish that the 922 offer be accepted.
I would not accede to that suggestion for two reasons.

62 The first reason is related to the fact that the creditors chose to have a receiver appointed by
the court. It was open to them to appoint a private receiver pursuant to the authority of their security
documents. Had they done so, then they would have had control of the process and could have sold
Air Toronto to whom they wished. However, acting privately and controlling the process involves
some risks. The appointment of a receiver by the court insulates the creditors from those risks.
But, insulation from those risks carries with it the loss of control over the process of disposition
of the assets. As I have attempted to explain in these reasons, when a receiver's sale is before the
court for confirmation, the only issues are the propriety of the conduct of the receiver and whether
it acted providently. The function of the court at that stage is not to step in and do the receiver's
work, or change the sale strategy adopted by the receiver. Creditors who asked the court to appoint
a receiver to dispose of assets should not be allowed to take over control of the process by the
simple expedient of supporting another purchaser if they do not agree with the sale made by the
receiver. That would take away all respect for the process of sale by a court-appointed receiver.

63 There can be no doubt that the interests of the creditor are an important consideration in
determining whether the receiver has properly conducted a sale. The opinion of the creditors as to
which offer ought to be accepted is something to be taken into account. But if the court decides
that the receiver has acted properly and providently, those views are not necessarily determinative.
Because, in this case, the receiver acted properly and providently, I do not think that the views of
the creditors should override the considered judgment of the receiver.

West tawNext CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved 15



Royal Bank v. Soundair Corp., 1991 CarswellOnt 205

1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321...

64 The second reason is that, in the particular circumstances of this case, I do not think the

support of CCFL and the Royal Bank of the 922 offer is entitled to any weight. The support given

by CCFL can be dealt with summarily. It is a co-owner of 922. It is hardly surprising and not very

impressive to hear that it supports the offer which it is making for the debtor's assets.

65 The support by the Royal Bank requires more consideration and involves some reference to

the circumstances. On March 6, 1991, when the first 922 offer was made, there was in existence an

inter-lender agreement between the Royal Bnnl and CCFL: That agreement dealt with the share of

the proceeds of the sale of Air Toronto which each creditor would receive. At the time, a dispute

between the Royal Bank and CCFL about the interpretation of that agreement was pending in the

courts. The unacceptable condition in the first 922 offer related to the settlement of the inter-lender

dispute. The condition required that the dispute be resolved in a way which would substantially

favour CCFL. It required that CCFL receive $3,375,000 of the $6 million cash payment and the

balance, including the royalties, if any, be paid to the Royal Bank. The Royal Bank did not agree

with that split of the sale proceeds.

66 On April 5, 1991, the Royal Bank and CCFL agreed to settle the inter-lender dispute.

The settlement was that if the 922 offer was accepted by the court, CCFL would receive only $1

million, and the Royal Bank would receive $5 million plus any royalties which might be paid. It

was only in consideration of that settlement that the Royal Bank agreed to support the 922 offer.

67 The Royal Bank's support of the 922 offer is so affected by the very substantial benefit

which it wanted to obtain from the settlement of the inter-lender dispute that, in my opinion, its

support is devoid of any objectivity. I think it has no weight.

68 While there may be circumstances where the unanimous support by the creditors of a

particular offer could conceivably override the proper and provident conduct of a sale by a receiver,

I do not think that this is such a case. This is a case where the receiver has acted properly and

in a provident way. It would make a mockery out of the judicial process, under which a mandate

was given to this receiver to sell this airline if the support by these creditors of the 922 offer were

permitted to carry the day. I give no weight to the support which they give to the 922 offer.

69 In its factum, the receiver pointed out that, because of greater liabilities imposed upon private

receivers by various statutes such as the Employment Standards Act , R.S.O. 1980, c. 137, and the

Environmental Protection Act , R.S.O. 1980, c. 141, it is likely that more and more the courts will

be asked to appoint receivers in insolvencies. In those circumstances, I think that creditors who

ask for court-appointed receivers and business people who choose to deal with those receivers

should know that if those receivers act properly and providently, their decisions and judgments

will be given great weight by the courts who appoint them. I have decided this appeal in the way I

have in order to assure business people who deal with court-appointed receivers that they can have

confidence that an agreement which they make with a court-appointed receiver will be far more
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than a platform upon which others may bargain at the court approval stage. I think that persons

who enter into agreements with court-appointed receivers, following a disposition procedure that

is appropriate given the nature of the assets involved, should expect that their bargain will be

confirmed by the court.

70 The process is very important. It should be carefully protected so that the ability of court-

appointed receivers to negotiate the best price possible is strengthened and supported. Because this

receiver acted properly and providently in entering into the OEL agreement, I am of the opinion
that Rosenberg J. was right when he approved the sale to OEL and dismissed the motion to approve
the 922 offer.

71 I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier

Airlines Limited their costs out of the Soundair estate, those of the receiver on a solicitor-client

scale. I would make no order as to the costs of any of the other parties or intervenors.

McKinlay J.A. :

72 I agree with Galligan J.A. in result, but wish to emphasize that I do so on the basis that the

undertaking being sold in this case was of a very special and unusual nature. It is most important

that the integrity of procedures followed by court-appointed receivers be protected in the interests

of both commercial morality and the future confidence of business persons in their dealings with

receivers. Consequently, in all cases, the court should carefully scrutinize the procedure followed

by the receiver to determine whether it satisfies the tests set out by Anderson J. in Crown Trust

Co. v. Rosenberg (1986), 67 C.B.R. (N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R.

(4th) 526 (H.C.) . While the procedure carried out by the receiver in this case, as described by
Galligan J.A., was appropriate, given the unfolding of events and the unique nature of the assets

involved, it is not a procedure that is likely to be appropriate in many receivership sales.

73 I should like to add that where there is a small number of creditors who are the only

parties with a real interest in the proceeds of the sale (i.e., where it is clear that the highest price

attainable would result in recovery so low that no other creditors, shareholders, guarantors, etc.,
could possibly benefit therefore), the wishes of the interested creditors should be very seriously

considered by the receiver. It is true, as Galligan J.A. points out, that in seeking the court

appointment of a receiver, the moving parties also seek the protection of the court in carrying out
the receiver's functions. However, it is also true that in utilizing the court process, the moving

parties have opened the whole process to detailed scrutiny by all involved, and have probably

added significantly to their costs and consequent shortfall as a result of so doing. The adoption

of the court process should in no way diminish the rights of any party, and most certainly not the
rights of the only parties with a real interest. Where a receiver asks for court approval of a sale

which is opposed by the only parties in interest, the court should scrutinize with great care the

procedure followed by the receiver. I agree with Galligan J.A. that in this case that was done. I
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am satisfied that the rights of all parties were properly considered by the receiver, by the learned

motions court judge, and by Galligan J.A.

Goodman J.A. (dissenting):

74 I have had the opportunity of reading the reasons for judgment herein of Galligan and

McKinlay JJ.A. Respectfully, I am unable to agree with their conclusion.

75 The case at bar is an exceptional one in the sense that upon the application made for approval

of the sale of the assets of Air Toronto, two competing offers were placed before Rosenberg J.

Those two offers were that of OEL and that of 922, a company incorporated for the purpose of

acquiring Air Toronto. Its shares were owned equally by CCFL and Air Canada. It was conceded

by all parties to these proceedings that the only persons who had any interest in the proceeds of the

sale were two secured creditors, viz., CCFL and the Royal Bank of Canada. Those two creditors

were unanimous in their position that they desired the court to approve the sale to 922. We were

not referred to, nor am I aware of, any case where a court has refused to abide by the unanimous

wishes of the only interested creditors for the approval of a specific offer made in receivership

proceedings.

76 In British Columbia Developments Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R.

(NS.) 28, 5 B.C.L.R, 94 (S.C.) , Berger J. said at p. 30 [C.B.R.]:

Here all of those with a financial stake in the plant have joined in seeking the court's approval

of the sale to Fincas. This court does not have a roving commission to decide what is best for

investors and businessmen when they have agreed among themselves what course of action

they should follow. It is their money.

77 I agree with that statement. It is particularly apt to this case. The two secured creditors

will suffer a shortfall of approximately $50 million. They have a tremendous interest in the sale of

assets which form part of their security. I agree with the finding of Rosenberg J. that the offer of

922 is superior to that of OEL. He concluded that the 922 offer is marginally superior. If by that

he meant that mathematically it was likely to provide slightly more in the way of proceeds, it is

difficult to take issue with that finding. If, on the other hand, he meant that having regard to all

considerations it was only marginally superior, I cannot agree. He said in his reasons:

I have come to the conclusion that knowledgeable creditors such as the Royal Bank would

prefer the 922 offer even if the other factors influencing their decision were not present. No

matter what adjustments had to be made, the 922 offer results in more cash immediately.

Creditors facing the type of loss the Royal Bank is taking in this case would not be anxious to

rely on contingencies especially in the present circumstances surrounding the airline industry.
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78 I agree with that statement completely. It is apparent that the difference between the two

offers insofar as cash on closing is concerned amounts to approximately $3 million to $4 million.

The bank submitted that it did not wish to gamble any further with respect to its investment, and

that the acceptance and court approval of the OEL offer in effect supplanted its position as a

secured creditor with respect to the amount owing over and above the down payment and placed

it in the position of a joint entrepreneur, but one with no control. This results from the fact that the

OEL offer did not provide for any security for any funds which might be forthcoming over and

above the initial down payment on closing.

79 In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86

A.P.R. 303 (C.A.) , Hart J.A., speaking for the majority of the court, said at p. 10 [C.B.R.]:

Here we are dealing with a receiver appointed at the instance of one major creditor, who chose

to insert in the contract of sale a provision making it subject to the approval of the court. This,

in my opinion, shows an intention on behalf of the parties to invoke the nonnal equitable

doctrines which place the court in the position of looking to the interests of all persons

concerned before giving its blessing to a particular transaction submitted for approval. In

these circumstances the court would not consider itself bound by the contract entered into

in good faith by the receiver but would have to look to the broader picture to see that that

contract was for the benefit of the creditors as a whole. When there was evidence that a higher

price was readily available for the property the chambers judge was, in my opinion, justified

in exercising his discretion as he did. Otherwise he could have deprived the creditors of a

substantial sum of money.

80 This statement is apposite to the circumstances of the case at bar. I hasten to add that in my

opinion it is not only price which is to be considered in the exercise of the judge's discretion. It may

very well be, as I believe to be so in this case, that the amount of cash is the most important element

in determining which of the two offers is for the benefit and in the best interest of the creditors.

81 It is my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor

has requested an order of the court appointing a receiver does not in any way diminish or derogate

from his right to obtain the maximum benefit to be derived from any disposition of the debtor's

assets. I agree completely with the views expressed by McKinlay J.A. in that regard in her reasons.

82 It is my further view that any negotiations which took place between the only two interested

creditors in deciding to support the approval of the 922 offer were not relevant to the determination

by the presiding judge of the issues involved in the motion for approval of either one of the two

offers, nor are they relevant in determining the outcome of this appeal. It is sufficient that the two

creditors have decided unanimously what is in their best interest, and the appeal must be considered

in the light of that decision. It so happens, however, that there is ample evidence to support their

conclusion that the approval of the 922 offer is in their best interests.
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83 I am satisfied that the interests of the creditors are the prime consideration for both the

receiver and the court. In Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237

(Ont. S.C.) , Saunders J. said at p. 243:

This does not mean that a court should ignore a new and higher bid made after acceptance

where there has been no unfairness in the process. The interests of the creditors, while not

the only consideration, are the prime consideration.

84 I agree with that statement of the law. In Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont.

S.C.) , Saunders J. heard an application for court approval of the sale by the sheriff of real property

in bankruptcy proceedings. The sheriff had been previously ordered to list the property for sale

subject to approval of the court. Saunders J. said at p. 246:

In dealing with the request for approval, the court has to be concerned primarily with

protecting the interests of the creditors of the former bankrupt. A secondary but important

consideration is that the process under which the sale agreement is arrived at should be

consistent with commercial efficacy and integrity.

85 I am in agreement with that statement as a matter of general principle. Saunders J. further

stated that he adopted the principles stated by Macdonald J.A. in Cameron , supra, quoted by

Galligan J.A. in his reasons. In Cameron , the remarks of Macdonald J.A. related to situations

involving the calling of bids and fixing a time limit for the making of such bids. In those

circumstances the process is so clear as a matter of commercial practice that an interference by the

court in such process might have a deleterious effect on the efficacy of receivership proceedings

in other cases. But Macdonald J.A. recognized that even in bid or tender cases where the offeror

for whose bid approval is sought has complied with all requirements, a court might not approve

the agreement of purchase and sale entered into by the receiver. He said at pp. 11-12 [C.B.R.]:

There are, of course, many reasons why a court might not approve an agreement of purchase

and sale, viz., where the offer accepted is so low in relation to the appraised value as to

be unrealistic; or, where the circumstances indicate that insufficient time was allowed for

the making of bids or that inadequate notice of sale by bid was given (where the receiver

sells property by the bid method); or, where it can be said that the proposed sale is not

in the best interest of either the creditors or the owner. Court approval must involve the

delicate balancing of competing interests and not simply a consideration of the interests of

the creditors.

86 The deficiency in the present case is so large that there has been no suggestion of a competing

interest between the owner and the creditors.
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87 I agree that the same reasoning may apply to a negotiation process leading to a private

sale, but the procedure and process applicable to private sales of a wide variety of businesses and

undertakings with the multiplicity of individual considerations applicable and perhaps peculiar to

the particular business is not so clearly established that a departure by the court from the process

adopted by the receiver in a particular case will result in commercial chaos to the detriment of

future receivership proceedings. Each case must be decided on its own merits, and it is necessary

to consider the process used by the receiver in the present proceedings and to determine whether

it was unfair, improvident or inadequate.

88 It is important to note at the outset that Rosenberg J. made the following statement in his

reasons:

On March 8, 1991 the trustee accepted the OEL offer subject to court approval. The Receiver

at that time had no other offer before it that was in final foulr or could possibly be accepted.

The Receiver had at the time the knowledge that Air Canada with CCFL had not bargained

in good faith and had not fulfilled the promise of its letter of March 1st. The Receiver was

justified in assuming that Air Canada and CCFL's offer was a long way from being in an

acceptable form and that Air Canada and CCFL's objective was to interrupt the finalizing of

the OEL agreement and to retain as long as possible the Air Toronto connector traffic flowing

into Terminal 2 for the benefit of Air Canada.

89 In my opinion there was no evidence before him or before this court to indicate that Air

Canada, with CCFL, had not bargained in good faith, and that the receiver had knowledge of such

lack of good faith. Indeed, on his appeal, counsel for the receiver stated that he was not alleging

Air Canada and CCFL had not bargained in good faith. Air Canada had frankly stated at the time

that it had made its offer to purchase, which was eventually refused by the receiver, that it would

not become involved in an "auction" to purchase the undertaking of Air Canada and that, although

it would fulfil its contractual obligations to provide connecting services to Air Toronto, it would

do no more than it was legally required to do insofar as facilitating the purchase of Air Toronto

by any other person. In so doing, Air Canada may have been playing "hardball," as its behaviour

was characterized by some of the counsel for opposing parties. It was nevertheless merely openly

asserting its legal position, as it was entitled to do.

90 Furthermore, there was no evidence before Rosenberg J. or this court that the receiver had

assumed that Air Canada and CCFL's objective in making an offer was to interrupt the finalizing

of the OEL agreement and to retain as long as possible the Air Toronto connector traffic flowing

into Terminal 2 for the benefit of Air Canada. Indeed, there was no evidence to support such an

assumption in any event, although it is clear that 922, and through it CCFL and Air Canada, were

endeavouring to present an offer to purchase which would be accepted and/or approved by the

court in preference to the offer made by OEL.
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91 To the extent that approval of the OEL agreement by Rosenberg J. was based on the alleged

lack of good faith in bargaining and improper motivation with respect to connector traffic on the

part of Air Canada and CCFL, it cannot be supported.

92 I would also point out that rather than saying there was no other offer before it that was

final in form, it would have been more accurate to have said that there was no unconditional offer

before it.

93 In considering the material and evidence placed before the court, I am satisfied that the

receiver was at all times acting in good faith. I have reached the conclusion, however, that the

process which he used was unfair insofar as 922 is concerned, and improvident insofar as the two

secured creditors are concerned.

94 Air Canada had been negotiating with Soundair Corporation for the purchase from it of Air

Toronto for a considerable period of time prior to the appointment of a receiver by the court. It had

given a letter of intent indicating a prospective sale price of $18 million. After the appointment

of the receiver, by agreement dated April 30, 1990, Air Canada continued its negotiations for

the purchase of Air Toronto with the receiver. Although this agreement contained a clause which

provided that the receiver "shall not negotiate for the sale ... of Air Toronto with any person except

Air Canada," it further provided that the receiver would not be in breach of that provision merely by

receiving unsolicited offers for all or any of the assets of Air Toronto. In addition, the agreement,

which had a term commencing on April 30, 1990, could be terminated on the fifth business day

following the delivery of a written notice of termination by one party to the other. I point out this

provision merely to indicate that the exclusivity privilege extended by the receiver to Air Canada

was of short duration at the receiver's option.

95 As a result of due negligence investigations carried out by Air Canada during the months

of April, May and June of 1990, Air Canada reduced its offer to $8.1 million conditional upon

there being $4 million in tangible assets. The offer was made on June 14, 1990, and was open for

acceptance until June 29, 1990.

96 By amending agreement dated June 19, 1990, the receiver was released from its covenant

to refrain from negotiating for the sale of the Air Toronto business and assets to any person other

than Air Canada. By virtue of this amending agreement, the receiver had put itself in the position

of having a firm offer in hand, with the right to negotiate and accept offers from other persons. Air

Canada, in these circumstances, was in the subservient position. The receiver, in the exercise of

its judgment and discretion, allowed the Air Canada offer to lapse. On July 20, 1990, Air Canada

served a notice of termination of the April 30, 1990 agreement.

97 Apparently as a result of advice received from the receiver to the effect that the receiver

intended to conduct an auction for the sale of the assets and business of the Air Toronto division
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of Soundair Corporation, the solicitors for Air Canada advised the receiver by letter dated July

20, 1990, in part as follows:

Air Canada has instructed us to advise you that it does not intend to submit a further offer

in the auction process.

98 This statement, together with other statements set forth in the letter, was sufficient to

indicate that Air Canada was not interested in purchasing Air Toronto in the process apparently

contemplated by the receiver at that time. It did not form a proper foundation for the receiver to

conclude that there was no realistic possibility of selling Air Toronto [to] Air Canada, either alone

or in conjunction with some other person, in different circumstances. In June 1990, the receiver

was of the opinion that the fair value of Air Toronto was between $10 million and $12 million.

99 In August 1990, the receiver contacted a number of interested parties. A number of offers

were received which were not deemed to be satisfactory. One such offer, received on August 20,

1990, came as a joint offer from OEL and Air Ontario (an Air Canada connector). It was for the

sum of $3 million for the good will relating to certain Air Toronto routes, but did not include the

purchase of any tangible assets or leasehold interests.

100 In December 1990, the receiver was approached by the management of Canadian Partner

(operated by OEL) for the purpose of evaluating the benefits of an amalgamated Air Toronto/
Air Partner operation. The negotiations continued from December of 1990 to February of 1991,

culminating in the OEL agreement dated March 8, 1991.

101 On or before December 1990, CCFL advised the receiver that it intended to make a bid
for the Air Toronto assets. The receiver, in August of 1990, for the purpose of facilitating the sale
of Air Toronto assets, commenced the preparation of an operating memorandum. He prepared no

less than six draft operating memoranda with dates from October 1990 through March 1, 1991.

None of these were distributed to any prospective bidder despite requests having been received

therefor, with the exception of an early draft provided to CCFL without the receiver's knowledge.

102 During the period December 1990 to the end of January 1991, the receiver advised CCFL

that the offering memorandum was in the process of being prepared and would be ready soon for

distribution. He further advised CCFL that it should await the receipt of the memorandum before

submitting a formal offer to purchase the Air Toronto assets.

103 By late January, CCFL had become aware that the receiver was negotiating with OEL for

the sale of Air Toronto. In fact, on February 11, 1991, the receiver signed a letter of intent with

OEL wherein it had specifically agreed not to negotiate with any other potential bidders or solicit

any offers from others.
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104 By letter dated February 25, 1991, the solicitors for CCFL made a written request to the

receiver for the offering memorandum. The receiver did not reply to the letter because he felt he

was precluded from so doing by the provisions of the letter of intent dated February 11, 1991. Other

prospective purchasers were also unsuccessful in obtaining the promised memorandum to assist

them in preparing their bids. It should be noted that, exclusivity provision of the letter of intent

expired on February 20, 1991. This provision was extended on three occasions, viz., February 19,

22 and March 5, 1991. It is clear that from a legal standpoint the receiver, by refusing to extend

the time, could have dealt with other prospective purchasers, and specifically with 922.

105 It was not until March 1, 1991, that CCFL had obtained sufficient information to enable

it to make a bid through 922. It succeeded in so doing through its own efforts through sources

other than the receiver. By that time the receiver had already entered into the letter of intent with

OEL. Notwithstanding the fact that the receiver knew since December of 1990 that CCFL wished

to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at that time

such a bid would be in conjunction with Air Canada or that Air Canada was in any way connected

with CCFL), it took no steps to provide CCFL with information necessary to enable it to make an

intelligent bid, and indeed suggested delaying the making of the bid until an offering memorandum

had been prepared and provided. In the meantime, by entering into the letter of intent with OEL, it

put itself in a position where it could not negotiate with CCFL or provide the information requested.

106 On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised

for the first time that the receiver had made a business decision to negotiate solely with OEL and

would not negotiate with anyone else in the interim.

107 By letter dated March 1, 1991, CCFL advised the receiver that it intended to submit a bid. It

set forth the essential terms of the bid and stated that it would be subject to customary commercial

provisions. On March 7, 1991 CCFL and Air Canada, jointly through 922, submitted an offer to

purchase Air Toronto upon the terms set forth in the letter dated March 1, 1991. It included a

provision that the offer was conditional upon the interpretation of an inter-lender agreement which

set out the relative distribution of proceeds as between CCFL and the Royal Bank. It is common

ground that it was a condition over which the receiver had no control, and accordingly would not

have been acceptable on that ground alone. The receiver did not, however, contact CCFL in order

to negotiate or request the removal of the condition, although it appears that its agreement with

OEL not to negotiate with any person other than OEL expired on March 6, 1991.

108 The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL

which was subsequently approved by Rosenberg J. That offer was accepted by the receiver on

March 8, 1991. Notwithstanding the fact that OEL had been negotiating the purchase for a period

of approximately 3 months, the offer contained a pro-vision for the sole benefit of the purchaser

that it was subject to the purchaser obtaining "a financing commitment within 45 days of the
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date hereof in an amount not less than the Purchase Price from the Royal Bank of Canada or

other financial institution upon terms and conditions acceptable to them. In the event that such a

financing commitment is not obtained within such 45 day period, the purchaser or OEL shall have

the right to teiminate this agreement upon giving written notice of termination to the vendor on

the first Business Day following the expiry of the said period." The purchaser was also given the

right to waive the condition.

109 In effect, the agreement was tantamount to a 45-day option to purchase, excluding the

right of any other person to purchase Air Toronto during that period of time and thereafter if the

condition was fulfilled or waived. The agreement was, of course, stated to be subject to court

approval.

110 In my opinion, the process and procedure adopted by the receiver was unfair to CCFL.

Although it was aware from December 1990 that CCFL was interested in making an offer, it

effectively delayed the making of such offer by continually referring to the preparation of the

offering memorandum. It did not endeavour during the period December 1990 to March 7, 1991,

to negotiate with CCFL in any way the possible terms of purchase and sale agreement. In the

result, no offer was sought from CCFL by the receiver prior to February 11, 1991, and thereafter

it put itself in the position of being unable to negotiate with anyone other than OEL. The receiver

then, on March 8, 1991, chose to accept an offer which was conditional in nature without prior

consultation with CCFL (922) to see whether it was prepared to remove the condition in its offer.

111 I do not doubt that the receiver felt that it was more likely that the condition in the OEL offer

would be fulfilled than the condition in the 922 offer. It may be that the receiver, having negotiated

for a period of 3 months with OEL, was fearful that it might lose the offer if OEL discovered that it

was negotiating with another person. Nevertheless, it seems to me that it was imprudent and unfair

on the part of the receiver to ignore an offer from an interested party which offered approximately

triple the cash down payment without giving a chance to the offeror to remove the conditions or

other terms which made the offer unacceptable to it. The potential loss was that of an agreement

which amounted to little more than an option in favour of the offeror.

112 In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in

effect, it gave OEL the opportunity of engaging in exclusive negotiations for a period of 3 months,

notwithstanding the fact that it knew CCFL was interested in making an offer. The receiver did

not indicate a deadline by which offers were to be submitted, and it did not at any time indicate

the structure or nature of an offer which might be acceptable to it.

113 In his reasons, Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the

information that they needed, and any allegations of unfairness in the negotiating process by the

receiver had disappeared. He said:
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They created a situation as of March 8, where the receiver was faced with two offers, one of

which was acceptable in form and one of which could not possibly be accepted in its present

form. The Receiver acted appropriately in accepting the OEL offer.

If he meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL

had the unfair advantage of its lengthy negotiations with the receiver to ascertain what kind of

an offer would be acceptable to the receiver. If, on the other hand, he meant that the 922 offer

was unacceptable in its form because it was conditional, it can hardly be said that the OEL offer

was more acceptable in this regard, as it contained a condition with respect to financing tei ins and

conditions " cceptable to them ."

114 It should be noted that on March 13, 1991, the representatives of 922 first met with the

receiver to review its offer of March 7, 1991, and at the request of the receiver, withdrew the inter-

lender condition from its offer. On March 14, 1991, OEL removed the financing condition from

its offer. By order of Rosenberg J. dated March 26, 1991, CCFL was given until April 5, 1991, to

submit a bid, and on April 5, 1991, 922 submitted its offer with the inter-lender condition removed.

115 In my opinion, the offer accepted by the receiver is improvident and unfair insofar as the

two creditors are concerned. It is not improvident in the sense that the price offered by 922 greatly

exceeded that offered by OEL. In the final analysis it may not be greater at all. The salient fact is

that the cash down payment in the 922 offer con stitutes proximately two thirds of the contemplated

sale price, whereas the cash down payment in the OEL transaction constitutes approximately 20

to 25 per cent of the contemplated sale price. In terms of absolute dollars, the down payment in

the 922 offer would likely exceed that provided for in the OEL agreement by approximately $3

million to $4 million.

116 In Re Beauty Counsellors of Canada Ltd. , supra, Saunders J. said at p. 243 [C.B.R.]:

If a substantially higher bid turns up at the approval stage, the court should consider it. Such

a bid may indicate, for example, that the trustee has not properly carried out its duty to

endeavour to obtain the best price for the estate. In such a case the proper course might be to

refuse approval and to ask the trustee to recommence the process.

117 I accept that statement as being an accurate statement of the law. I would add, however, as

previously indicated, that in determining what is the best price for the estate, the receiver or court

should not limit its consideration to which offer provides for the greater sale price. The amount of

down payment and the provision or lack thereof to secure payment of the balance of the purchase

price over and above the down payment may be the most important factor to be considered, and I

am of the view that is so in the present case. It is clear that that was the view of the only creditors

who can benefit from the sale of Air Toronto.
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118 I note that in the case at bar the 922 offer in conditional form was presented to the receiver

before it accepted the OEL offer. The receiver, in good faith, although I believe mistakenly,

decided that the OEL offer was the better offer. At that time the receiver did not have the benefit

of the views of the two secured creditors in that regard. At the time of the application for approval

before Rosenberg J., the stated preference of the two interested creditors was made quite clear. He

found as fact that knowledgeable creditors would not be anxious to rely on contingencies in the

present circumstances surrounding the airline industry. It is reasonable to expect that a receiver
would be no less knowledgeable in that regard, and it is his primary duty to protect the interests
of the creditors. In my view, it was an improvident act on the part of the receiver to have accepted
the conditional offer made by OEL, and Rosenberg J. erred in failing to dismiss the application
of the receiver for approval of the OEL offer. It would be most inequitable to foist upon the two

creditors, who have already been seriously hurt, more unnecessary contingencies.

119 Although in other circumstances it might be appropriate to ask the receiver to recommence

the process, in my opinion, it would not be appropriate to do so in this case. The only two interested

creditors support the acceptance of the 922 offer, and the court should so order.

120 Although I would be prepared to dispose of the case on the grounds stated above, some
comment should be addressed to the question of interference by the court with the process and

procedure adopted by the receiver.

121 I am in agreement with the view expressed by McKinlay J.A. in her reasons that the

undertaking being sold in this case was of a very special and unusual nature. As a result, the

procedure adopted by the receiver was somewhat unusual. At the outset, in accordance with the

terms of the receiving order, it dealt solely with Air Canada. It then appears that the receiver

contemplated a sale of the assets by way of auction, and still later contemplated the preparation and

distribution of an offering memorandum inviting bids. At some point, without advice to CCFL, it

abandoned that idea and reverted to exclusive negotiations with one interested party. This entire

process is not one which is customary or widely accepted as a general practice in the commercial

world. It was somewhat unique, having regard to the circumstances of this case. In my opinion, the

refusal of the court to approve the offer accepted by the receiver would not reflect on the integrity
of procedures followed by court-appointed receivers, and is not the type of refusal which will have

a tendency to undermine the future confidence of business persons in dealing with receivers.

122 Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved

it. He said it knew the terms of the letter of intent in February 1991, and made no comment. The
Royal Bank did, however, indicate to the receiver that it was not satisfied with the contemplated

price, nor the amount of the down payment. It did not, however, tell the receiver to adopt a different

process in endeavouring to sell the Air Toronto assets. It is not clear from the material filed that at
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the time it became aware of the letter of intent that it knew that CCF1 was interested in purchasing

Air Toronto.

123 I am further of the opinion that a prospective purchaser who has been given an opportunity

to engage in exclusive negotiations with a receiver for relatively short periods of time which are

extended from time to time by the receiver, and who then makes a conditional offer, the condition

of which is for his sole benefit and must be fulfilled to his satisfaction unless waived by him, and

which he knows is to be subject to court approval, cannot legitimately claim to have been unfairly

Qealt with if the court refuses to approve the offer and approves a substantially better one.

124 In conclusion, I feel that I must comment on the statement made by Galligan J.A. in his

reasons to the effect that the suggestion made by counsel for 922 constitutes evidence of lack of

prejudice resulting from the absence of an offering memorandum. It should be pointed out that the

court invited counsel to indicate the manner in which the problem should be resolved in the event

that the court concluded that the order approving the OEL offer should be set aside. There was

no evidence before the court with respect to what additional information may have been acquired

by CCFL since March 8, 1991, and no inquiry was made in that regard. Accordingly, I am of the

view that no adverse inference should be drawn from the proposal made as a result of the court's

invitation.

125 For the above reasons I would allow the appeal one set of costs to CCFL-922, set aside

the order of Rosenberg J., dismiss the receiver's motion with one set of costs to CCFL-922 and

order that the assets of Air Toronto be sold to numbered corporation 922246 on the terms set forth

in its offer with appropriate adjustments to provide for the delay in its execution. Costs awarded

shall be payable out of the estate of Soundair Corporation. The costs incurred by the receiver in

making the application and responding to the appeal shall be paid to him out of the assets of the

estate of Soundair Corporation on a solicitor-client basis. I would make no order as to costs of any

of the other parties or intervenors.

Appeal dismissed.
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Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 36 — considered

s. 36(3) — considered

s. 36(4) — considered

s. 36(7) — considered

FULL REASONS to judgment reported at Target Canada Co., Re (2015), 2015 CarswellOnt 4745

(Ont. S.C.J. [Commercial List]), concerning motion for approval of asset purchase agreement.

Morawetz

1 The Applicants bring this motion for approval of the Asset Purchase Agreement (the "APA")

among Target Canada Co. ("TCC"), Target Brands, Inc. ("Target Brands") and Target Corporation,

and vesting TCC's right, title and interest in and to the Purchased Assets (as defined in the APA)

in Target Corporation.

2 The requested relief was not opposed.

3 The Purchased Assets consist of certain goods bearing the Target logos, trademarks and other

proprietary elements. The Applicants take the position that the Purchased Assets cannot be sold by

the Agent in the Inventory Liquidation Process unless expressly designated by TCC, because of the

rights of Target Brands (a subsidiary of Target Corporation) to control the use of the intellectual

property (the "Target IP").

4 The criteria for approval of the Purchased Assets to Target Corporation, a related party, is

set out in sections 36(3) and (4) of the Companies' Creditors Arrangement Act, R.S.C., 1985, c.

C-36 (CCAA).

36(3) Factors to be considered — In deciding whether to grant authorization, the court is

to consider, among other things,
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(a) whether the process leading to the proposed sale or disposition was reasonable in

the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in their opinion the sale

or disposition would be more beneficial to the creditors than a sale or disposition under

a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested

parties; and

(f) whether the consideration to be received for the assets is reasonable and fair, taking

into account their market value.

36(4) Additional Factors — related persons — If the proposed sale or disposition is to a

person who is related to the company, the court may, after considering the factors referred to

in subsection (3), grant the authorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who

are not related to the company; and

(b) the consideration to be received is superior to the consideration that would be

received under any other offer made in accordance with the process leading to the

proposed sale or disposition.

5 All of the Purchased Assets represent various categories of Target Branded items, such as

shopping carts, shopping baskets and the exterior signage on TCC stores. The Purchased Assets

are unique in that they incorporate logos, trademarks or other indicia of TCC or its affiliates.

6 Target Brands views the Purchased Assets as using or displaying IP that is proprietary to

Target Brands. Target Brands has not agreed to allow the Purchased Assets to be sold by the

Agent. The Applicants are of the view that Target Brands would also likely contest any sale of the

Purchased Assets to a third party purchaser.

7 The record establishes that the Applicants requested bids for the Purchased Assets from the

liquidation firms which applied to be selected as agent. By following this process, the Applicants

submit they sought good faith offers by which TCC could sell the assets to an unrelated third party.

Only one bidder included some of the items in its bid.
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8 Separately from the auction process, Target Corporation submitted an offer to purchase a

number of the assets.

9 The Applicants and the Monitor formed the view that if a third party purchaser for the items

could be found, such purchaser would likely discount its price to take into account the impact of

the IP. That impact included the cost to remove brand or other IP elements and/or the litigation

risks associated with a potential challenge by Target Brands to any unauthorized use of its IP.

10 The Applicants and the Monitor submit that it would not be beneficial to stakeholders as a

whole to incur additional costs in seeking to market these unique assets. Instead, the Applicants

and the Monitor sought to establish objective benchmarks to ensure that the price offered by Target

Corporation was reasonable and fair, and exceeded any third party offer that might be made.

11 The Applicants have established that the price offered by Target Corporation, viewed

in isolation, exceeds all three independent valuations of the Purchased Assets obtained by the

Applicants and the Monitor. In addition, Target Corporation will assume the substantial costs

associated with removing the exterior signage on TCC stores.

12 TCC, Target Brands and Target Corporation entered into the APA as of March 23, 2015.

Under the Agreement, Target Corporation has agreed to purchase the Purchased Assets for U.S.

$2,215,020.

13 The Applicants are of the view that Target Corporation is effectively the only logical

purchaser for the Purchased Assets due to their unique nature.

14 The Applicants submit that, taking into account the factors listed in section 36(3)

of the CCAA, the test set out in section 36(4) of the CCAA, and the general interpretative

principles underlying the CCAA, the Court should grant the approval and vesting order. Further,

the Applicants submit that in the absence of any indication that the Applicants have acted

improvidently, the informed business judgment of the Applicants — which is supported by the

advice and the consent of the Monitor, that the APA is in the best interests of the Applicants and

their stakeholders and is entitled to deference by the Court.

15 I note that the factors listed in section 36(3) are not intended to be exhaustive, nor are they

intended to be a formulaic check-list that must be followed in every sale transaction under the

CCAA. Further, I also note that the factors overlap, to a certain degree, with the factors set out

in Royal Bank v. Soundair Corp., [1991] O.J. No. 1137 (Ont. C.A.) ("Soundair"). The Soundair

factors were applied in approving sale transactions under pre-amendment CCAA case law. Under

section 36(4) of the CCAA, the Court must be satisfied, overall, that sufficient safeguards were

adopted to ensure that a related party transaction is in the best interests of the stakeholders of the

/--
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Applicants and that the risk to the estate associated with a related party transaction have been
mitigated.

16 I am satisfied that the risk theoretically associated with a related party transaction has
been satisfactorily addressed through the efforts of the Applicants and the Monitor to evaluate the
salability of the Purchased Assets to an unrelated party.

17 I am also satisfied that the process was reasonable in light of the unique assets involved.
Whether or not a legal challenge by Target Brands would ultimately be successful, the litigation
risks would, in my view, be expected to materially affect the value of the Purchased Assets to an
unrelated third party. Further, the uniqueness of the Purchased Assets makes Target Corporation
the only realistic purchaser. Only Hilco Global ("Hilco") submitted a bid with respect to some,
but not all, of the assets included in the Initial Offer. None of the remaining bidders elected to
submit an offer. Given that only one of the liquidation firms submitted a bid, the Applicants and
the Monitor considered whether the proposed sale to Target Corporation was fair and reasonable.
They came to the conclusion that the likely price to be obtained by an unrelated third party did not
support the sale of the Purchased Assets to an unrelated third party.

18 As required by section 36 of the CCAA, the Monitor has been involved throughout the
proposed transaction. The Monitor's Seventh Report comments at length on the transaction, and
specifically whether it would be fair and reasonable to accept the offer from Target Corporation.
The Monitor supports the conclusion that the purchase price offered by Target Corporation far
exceeds the estimated liquidation values obtained. The Monitor is of the opinion that the APA
benefits the creditors of the Applicants. The Monitor supports the motion for approval of the APA.

19 I am satisfied that the transaction is in the best interests of stakeholders. The transaction
does provide some enhanced economic value to the estate. Further, the APA Agreement allows the
Monitor, TCC and Target Corporation to agree upon the timetable for delivery of the Purchased
Assets. This flexibility is of assistance to TCC and its Inventory Liquidation Process. In addition,
there are no fees or commission payable on the transaction and the Agreement does provide certain
guaranteed value to TCC.

20 The Applicants submit that all of the other statutory requirements for obtaining relief under
section 36 have been satisfied. In particular, no parties have registered security interests against
the Purchased Assets.

21 I am also satisfied that the requirements of section 36(7) have been satisfied. This
section provides a degree of protection to employees and former employees for unpaid wages
the employees would have been entitled to receive under the Bankruptcy and Insolvency Act, in
addition to amounts that are owing for post-filing services to a debtor company. I also accept
the Applicants' submissions that because they have been paying employees for all post-filing

rnr .
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services and the Employee Trust will satisfy claims arising from any early termination of eligible

employees, the requirements of section 36(7) have been satisfied.

22 For the foregoing reasons, the Asset Purchase Agreement is approved and the Approval

and Vesting Order is granted.
Order accordingly.

End of Document Copyright ce.;) Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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2015 ONSC 1062
Ontario Superior Court of Justice [Commercial List]

Crate Marine Sales Ltd., Re

2015 CarswellOnt 2248, 2015 ONSC 1062, 23 C.B.R. (6th) 202, 25o A.C.W.S. (3d) 20

In the Matter of the Receivership of Crate Marine Sales
Limited, F. S. Crate & Sons Limited, 1330732 Ontario
Limited, 1328559 Ontario Limited, 128648 Ontario

Limited, 1382415 Ontario Ltd., and 1382416 Ontario Ltd.

Crate Marine Sales Limited et al.

L.A. Pattillo J.

Heard: February 13, 2015
Judgment: February 18, 2015

Docket: CV-14-00010798-00CL

Counsel: M.B. Rotsztain, R.B. Bissell for Receiver and Trustee
H. Chaiton, M. Poliak for Crawmet and 2450902 Ontario Ltd.
E. Bisceglia for Cesaroni Management Ltd.
C. Prophet, H. Murray for Romith Investments Limited and Uplands Charitable Foundation
J.D. Marshall for Marquis Yachts
J. McReynolds for 2124915 Ontario Inc.

Subject: Estates and Trusts; Insolvency

Table of Authorities

Cases considered by L.A. Pattillo J.:

Brainhunter Inc., Re (2009), 62 C.B.R. (5th) 41, 2009 CarswellOnt 8207 (Ont. S.C.J.
[Commercial List]) — followed

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C.
321, 4 O.R. (3d) 1, 1991 CarswellOnt 205 (Ont. C.A.) — followed

Sierra Club of Canada v. Canada (Minister ofFinance) (2002), 287 N.R. 203, (sub nom.
Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 18 C.P.R. (4th) 1, 44 C.E.L.R.
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(N.S.) 161, (sub nom. Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 211

D.L.R. (4th) 193, 223 F.T.R. 137 (note), 20 C.P.C. (5th) 1, 40 Admin. L.R. (3d) 1, 2002

SCC 41, 2002 CarswellNat 822, 2002 CarswellNat 823, (sub nom. Atomic Energy of

Canada Ltd. v. Sierra Club of Canada) 93 C.R.R. (2d) 219, [2002] 2 S.C.R. 522, 2002

CSC 41 (S.C.C.) — followed

Statutes considered:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

MOTION by receiver for approval of agreement of purchase and sale.

L.A. Pattillo J.:

Introduction

1 On December 8, 2014, A. Farber & Partners was appointed as Receiver ("Receiver") and

as Trustee in Bankruptcy ("Trustee") of Crate Marine Sales Limited, F.S. Crate & Sons Limited,

1330732 Ontario Limited, 1328559 Ontario Limited, 1282648 Ontario Limited, 1382415 Ontario

Ltd., and 1382416 Ontario Ltd. (collectively the "Companies").

2 The Receiver brings this motion for various orders including approval of an agreement of

purchase and sale dated February 8, 2015 (the "Stalking Horse Offer") and a sales process which

includes an auction for all of the assets of the Companies save and except for certain excluded

assets. Subsidiary issues are approval of the Receiver's first three Reports and its conduct as set

out in the Reports and a sealing order of Confidential Appendices "A" and B.

Background

3 The Companies are related companies that operate marinas at multiple locations including a

large marina in Keswick, Ontario, on Lake Simcoe. Crate Marine Sales Limited ("Crate Marine")

is the sole operating entity. The remainder of the Companies either own land used in the marina

operations (primarily at Keswick) or own other of the Companies.

4 In addition to land, the assets of the Companies consist primarily of cash, accounts receivable,

boats, parts and equipment as well as interests in other businesses or ventures involving members

of the Crate family. The Receiver has obtained and filed certificates of pending litigation against

certain properties in the vicinity of the Keswick marina location (the "Adjacent Properties") and

against a property in Belleville, Ontario.

NeXt, CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2



Crate Marine Sales Ltd., Re, 2015 ONSC 1062, 2015 CarswellOnt 2248

2015 ONSC 1062, 2015 CarswellOnt 2248, 23 C.B.R. (6th) 202, 250 A.C.W.S. (3d) 20

5 After review of the assets available for sale, the Receiver has determined that the
best realizations are likely to be obtained from a sale of the business as an operating marina.
Furthermore, the sooner a sale takes place, the more likely the value of the customer base to a new

owner/operator will be maintained as the 2015 boating season is not far off. The Receiver also
recognizes that the Companies' real estate in the Keswick area as well as the possible interest in
the Adjacent Properties will also likely be of interest to real estate developers.

The Stalking Horse Offer

6 The negotiations to obtain the Stalking Horse Offer involved considerable time and were

complicated due to a number of factors including (i) the Companies have different real estate

holdings and multiple cross-collateralized mortgages; (ii) the uncertainty of potential claims on

the Crate Marine owned boats; (iii) the state of the books and records; and (iv) the issues identified

by the Receiver related to the Adjacent Properties and other business activities of the Companies.

7 The Stalking Horse Offer is in large part comprised of a credit bid through assumed debt. The
purchaser under the Stalking Horse Offer is 2450902 Ontario Limited (the "Purchaser") whose
principals, Benn-Jay Spiegel and Dwight Powell are the respective principals of Crawmet Corp
("Crawmet") and Dwight Powell Investments Inc. ("DPII") who in turn are secured creditors of

the Companies.

8 The Stalking Horse Offer is for substantially all of the assets of the Companies. The three

main exclusions are cash on hand at closing; boats in possession of the Companies where there are

or were boat slip leases or other bailment arrangements; and anything the Purchaser may choose

to exclude from the purchased assets without any adjustment of the purchase price. The assets to

be sold also include the claims of the Companies and the Receiver and Trustee in respect of the

Adjacent Lands, the Bellville property and other claims.

9 The Receiver estimates that the purchase price under the Stalking Horse Offer at the
time of the anticipated closing date will be approximately $25,951,784.00 made up of assumed
secured debt of Crawmet, DPII and Dwight Powell in the amount of $22,973,033.00; cash for
all amounts secured by the Receiver's Charge and the Receiver's Borrowing Charge at Closing

(approximately $2,000,000.00); cash for the estimated Receiver/Trustee fees and counsel fees

from Closing to discharge (approximately $300,000); cash for realty tax arrears, utility arrears

and source deductions ($389,000.00); and cash amounts for two properties in Keswick known

municipally as 7 and 8 Mac Ave ($550,000) and 210 Wynhurst Ave. ($710,000) (collectively the
"Properties").

10 The Stalking Horse Offer contains no break fee or payment for the Purchaser's expenses.
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11 The Receiver considered the value being offered in the Stalking Horse Offer and concluded,

for the reasons noted in the Third Report, that it is appropriate value for the assets being purchased.

Having regard to the consideration being offered in the Stalking Horse Offer and the benefit of

a mechanism to coherently market the assets being conveyed, the Receiver concluded that the

interests of the creditors and stakeholders of the Companies were, on the whole, best served by

accepting the Stalking Horse Offer.

The Proposed Sale Process

12 The Receiver has proposed a sales process that involves notice to identified potential

purchasers as well as more generally; a time period of approximately one month for submission

of bids and if there are one or more superior bids to the Stalking Horse Offer, an auction at the

Receiver's office involving the Purchaser and the superior bidders followed by a motion to the

court for approval and a vesting order. The entire process is scheduled to take less than two months

to complete.

Analysis

13 A stalking horse offer combined with a court-approved bidding procedure is commonly used

in insolvency situations to facilitate the sale of businesses and assets.

14 In Brainhunter Inc., Re (2009), 62 C.B.R. (5th) 41 (Ont. S.C.J. [Commercial List]) at para.

13, Morawetz J. sets out four factors that the court should consider in exercising its discretion to

determine whether to authorize a stalking horse process. The case involved a stalking horse sales

process under the Companies Creditors Arrangement Act but in my view, the same considerations

are applicable here. The factors are: is the sale transaction warranted at this time; will the sale

benefit the "economic community"; do any of the creditors have a bona fide reason to object to

the sale of the business; and is there a better viable alternative.

15 The Receiver's Third Report makes it clear, in my view, that the sale is warranted at this

time. I accept the Receiver's determination that the best realization of the assets will be achieved

by the sale of the business as an operating marina. In order to accomplish that, the sale must take

place as soon as possible to enable a purchaser to maintain the continuity of the business going

forward into the 2015 boating season.

16 Further, in my view, the proposed sale will benefit the "economic community". In addition

to maximizing value, which is of benefit to all the creditors and stakeholders of the Companies,

the continuation of the operation of the marina will also be of benefit to the greater Keswick

community by way of preservation of jobs, contracts and business relationships.
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17 On the motion, the only creditors who objected to the Stalking Horse Offer were

Cesaroni Management Limited ("Cesaroni"), Romith Investments Limited ("Romith") and

Uplands Charitable Foundation ("Uplands") (collectively the "Objecting Creditors"). Cesaroni and

Romith are mortgagees of 210 Wynhurst Ave. and Uplands is a mortgagee of 7 & 8 Mac Ave.

18 The Objecting Creditors submit that the purchase price allocated in the Stalking Horse Offer

for the Properties is not reflective of the fair market value for either of the Properties. Further,

the allocated price will provide for less value than the respective charges registered against the

Properties by the Objecting Creditors. In support of its position, Cesaroni has filed real estate

appraisal indicating a value for 210 Wynhurst Ave. well in excess of the allocated purchase price.

Uplands submits that it attempted to get an appraisal of 7&8 Mac Ave. but was unable to arrange

it in the short notice given.

19 The Objecting Creditors submit that 7&8 Mac Ave. and 210 Wynhurst Ave. should be

removed from the Stalking Horse Offer and the proposed sales process. To support their position,

they seek a brief adjournment in order to provide better evidence of value. In Cesaroni's case, it

submits it will provide a bona fide offer for 210 Wynhurst Ave.

20 The Objecting Creditors are not objecting to the sale of the business in general. They are

objecting to the Properties that they have an interest in being included in the Stalking Horse Offer

for the consideration proposed. But the Properties form part of or are adjacent to the properties that

comprise the Companies marina operation in Keswick. For that reason, in my view, they should be

included in the proposed sale and therefore remain part of the Stalking Horse Offer at this stage.

21 In reaching its conclusion that the interests of the creditors and stakeholders of the Companies

on the whole are best served by accepting the Stalking Horse Offer, the Receiver considered the

fact that the allocated purchase price for the Properties would likely provide for less value than

the charges registered against them by the Objecting Creditors. The Receiver also considered

information from the Purchaser that its investigations indicated that the market value for the

Properties is considerably less than the amounts owing under the charges held by the Objecting

Creditors as well as its understanding that the amounts owing by the Companies to Cesaroni and

Romith were secured against other lands held by a principal of the Companies.

22 During the hearing, I was advised by counsel for the Receiver and the Purchaser that the

Purchaser agreed that if its Stalking Horse Offer was the successful bid, it would still be bound by

and complete the agreement of purchase and sale if one or either of the Properties were excluded

from the sale subject to a price reduction based on the allocated amount.

23 The real issue raised by the Objecting Creditors is the fairness to them of including the

Properties in the Stalking Horse Offer for the consideration provided. In my view, that issue cannot

and should not be decided in advance of approval of the relief sought by the Receiver on this
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motion. The interests of all of the creditors and stakeholders of the Companies in a sale of the

business as an operating marina override the concerns of the Objecting Creditors at this stage.

24 Accordingly, I am not prepared to adjourn the approval of the Stalking Horse Offer or the

sale process at this stage or remove the Properties from the Stalking Horse Offer.

25 In my view, the issue of whether the Properties should be included as part of the final sale

or not should be determined at the time approval of a proposed sale is sought and having regard

to the factors set out in Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.).

26 Accordingly, for the above reasons, I approve the Stalking Horse Offer and authorize

the Receiver to enter into the agreement of purchase and sale M that regard. I also approve the

proposed sales process. In my view, the process is transparent and the proposed timeline is fair

and reasonable given the circumstances.

27 Confidential Appendices "A" and "B" contain appraisals obtained by the Companies prior

to the litigation as well as the Receiver's analysis of the value of the assets being sold as compared

to the purchase price under the Stalking Horse Offer and a detailed discussion of potential claims

by the Companies. It is commercially sensitive information which would seriously interfere with

the sales process, causing harm to the Companies and the stakeholders if made public. I conclude

therefore that the test set out in Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2

S.C.R. 522 (S.C.C.) at para. 53 has been met. The Appendices will be sealed until final completion

of the sales process or further order of the Court.

28 Finally, I approve the First, Second and Third Reports of the Receiver and the activities

as set out therein.

29 To the extent that the time lines for the sales process as proposed by the Receiver at the

hearing need to be altered given the delay in the release of these reasons, I may be spoken to.

Motion granted.

End of Document Copyright (0 Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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Eddie Bauer of Canada Inc., Re

2009 CarswellOnt 5450, 57 C.B.R. (5th) 241

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C., 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF EDDIE BAUER OF CANADA, INC. AND
EDDIE BAUER CUSTOMER SERVICES INC. (Applicants)

C. Campbell J.

Heard: July 22, 2009

Judgment: July 30, 2009

Docket: CV-o9-824o-ooCL

Counsel: Fred Myers, L. Joseph Latham, Christopher G. Armstrong for Applicants

Jay Swartz for RSM Richter

Linda Galessiere for Landlords

Maria Konyukhova for Everest Holdings

Alexander Cobb for Bank of America

Subject: Insolvency

Table of Authorities

Cases considered by C. Campbell J.

Baketnates International Inc., Re (2004), 2004 CarswellOnt 2339 (Ont. C.A.) — referred

to

Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 1986 CarswellOnt 235, 22 C.P.C.

(2d) 131, 39 D.L.R. (4th) 526, 67 C.B.R. (N.S.) 320 (note) (Ont. H.C.) — considered

Eddie Bauer of Canada Inc., Re (2009), 2009 CarswellOnt 3657, 55 C.B.R. (5th) 33

(Ont. S.C.J. [Commercial List]) — referred to
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Ivaco Inc., Re (2004), 2004 CarswellOnt 3563 (Ont. S.C.J. [Commercial List]) --

referred to

Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C.

321, 4 O.R. (3d) 1, 1991 CarswellOnt 205 (Ont. C.A.) — considered

Tiger Brand Knitting Co., Re (2005), 2005 CarswellOnt 1240, 9 C.B.R. (5th) 315 (Ont.

S.C.J.) considered

Statutes considered:

Bankruptcy Code, 11 U.S.C.

Chapter 11 — referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

APPLICATION for approval of sale and vesting order.

C. Campbell J.:

1 A joint hearing between this Court and the United States Bankruptcy Court for the District of

Delaware was held on July 22, 2009 for Sale Approval and a Vesting Order in respect of an Asset

Purchase Agreement dated as of July 17, 2009 among Everest Holdings LLC as buyer and Eddie

Bauer Holdings Inc. ("EB Holdings") and each of its subsidiaries.

2 These are the reasons for approval of the Order granted.

3 On June 17, 2009, Eddie Bauer Canada Inc. and Eddie Bauer Customer Services Inc. (together,

"EB Canada"), two of the EB Holdings subsidiaries, were granted protection under the Companies'

Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended ("CCAA") in an Initial Order of

this Court, with RSM Richter Inc. appointed as Monitor.

4 On the same day, EB Holdings commenced reorganization under Chapter 11 of the United

States Code in bankruptcy. A cross-border protocol was approved by this Court [2009 CarswellOnt

3657 (Ont. S.C.J. [Commercial List])] and the U.S. Court on June 25, 2009.

5 The purpose of what is described in the Orders as "Restructuring Proceedings" was a process

to enable the Eddie Bauer Group to have an opportunity to maximize the value of its business and

assets in a unified, Court-approved sale process.
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6 EB Holdings is a publicly traded company with shares trade on the NASDAQ Global

Market. Eddie Bauer branded products are sold at over 300 retail outlets in the United States and

36 retail stores and one warehouse store throughout Canada, together with online and catalogue

sales employing 933 individuals in Canada.

7 The joint hearing conducted on June 29, 2009 before the U.S. Court and this Court approved

a Stalking Horse process and certain prescribed bidding procedures. Rainer Holdings LLC, an

affiliate of CCMP Capital Advisors and indirectly of the buyer, became the Stalking Horse bidder.

8 The Stalking Horse offer of US$202.3 million was for substantially all of the assets, property
and undertaking of the Eddie Bauer Group.

9 The Bidding Procedure Order provided that the Stalking Horse offeror would be entitled

to a break fee and to have its expenses of approximately $250,000 reimbursed and would offer

employment to substantially all of the Company's employees, assume at least 250 U.S. retail

locations and all Canadian locations and pay all of the Group's post-filing supplier claims.

10 The bidding was completed in the early hours of July 17, 2009. The three stage basis

of the auction process included (1) the best inventory offer from Inventory Bidders; (2) the best

intellectual property offer of the IP bidders; and (3) the best going-concern offer from Going-

Concern Bidders. The best inventory and intellectual offers were to be compared against the best

going-concern offer.

11 The US$286 million bid by Everest (a company unrelated to Rainer) was deemed the best

offer, yielding the highest net recovery for creditors (including creditors in consultation.) A US
$250 million back-up bid was also identified.

12 The Canadian real property leases are to be assigned, assuming consent of landlords,

and offers of employment to all Canadian employees to be made and ordinary course liabilities

assumed.

13 The value allocated to the Canadian Purchased Assets of US$11 million exceeds in the

analysis and opinion of the Monitor the net value on a liquidation basis, particularly as the only
two material assets are inventory and equity (if any) in realty leases.

14 All parties represented at the joint hearing, including counsel for the landlords, either

supported or did not oppose the Order sought.

15 The process that has been undertaken in a very short time is an example of a concerted
and dedicated effort of a variety of stakeholders to achieve a restructuring without impairing the

going-concern nature of the Eddie Bauer business.
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16 The sale and purchase of assets assures a compromise of debt accepted by those debtholders

(with a process of certain leases not taken up in the US), which to the extent possible preserves

the value of the name and reputation of the business as a going concern.

17 Had it not been for the cooperative effort of counsel for the parties on both sides of the

border and a joint hearing process to approve on an efficient and timely basis, the restructuring

regime would undoubtedly have been more time-consuming and more costly.

18 I am satisfied that the statement of law that set out the duties of a Court in reviewing the

propriety of the actions of a Court officer (Monitor) are applicable and have been met here.

19 The duties were set out by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R.

(2d) 87 (Ont. H.C.) at pp 92-94 and are as follows:

1. It should consider the interests of all parties.

2. It should consider the efficacy and integrity of the process by which offers are

obtained.

3. It should consider whether there has been unfairness in the working out of the process.

20 Galligan J.A. for the majority in the Court of Appeal in Ontario in Royal Bank v. Soundair

Corp. (1991), 4 O.R. (3d) 1 (Ont. C.A.) at p. 8 further accepted and adopted the further statement of

Anderson J. in Crown Trust at p. 551 that "its decision was made as a matter of business judgement

on the elements then available to it. It is the very essence of a receiver's function to make such

judgments and in the making of them, to act seriously and responsibly, so as to be prepared to

stand behind them."

21 What have come to be known as the Soundair principles have been accepted in a

number of Ontario cases, including Bakemates International Inc., Re [2004 CarswellOnt 2339

(Ont. C.A.)], 2004 CanLII 59994. The same principles have been accepted to approval of Asset

Purchase Agreements and Vesting Orders. See Ivaco Inc., Re [2004 CarswellOnt 3563 (Ont. S.C.J.

[Commercial List])] 2004 CanLII 21547. In Tiger Brand Knitting Co., Re [2005 CarswellOnt 1240

(Ont. S.C.J.)] 2005 CanLII 9680, I declined to extend the time for a bid and directed the Monitor

not to accept a bid it had received and to negotiate with another party.

22 The concern in Tiger Brand, as in this case, is that once a sales process is put forward,

the Court should to the extent possible uphold the business judgment of the Court officer and

the parties supporting it. Absent a violation of the Soundair principles, the result of that process

should as well be upheld.

Next• CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents) All rights reserved.



Eddie Bauer of Canada Inc., Re, 2009 CarswellOnt 5450

2009 CarswellOnt 5450, 57 C.B.R. (5th) 241

23 A Stalking Horse bid has become an important feature of the CCAA process. In this case,

the fact that the Stalking Horse bidder promoted other bids and put in the highest bid satisfies me

that the process was fair and reasonable and produced a fair and reasonable result.

24 One can readily understand that the goodwill attached to a recognized name such as Eddie
Bauer will likely only retain its value if there is a seamless and orderly transfer.

25 For the foregoing reasons the draft Orders of Approval and Vesting will issue as approved
and signed.

Application granted.
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s. 54(2)(b) — referred to

Criminal Code, R.S.C. 1985, c. C-46

s. 486(1) — referred to

Rules considered:

Federal Court Rules, 1998, SOR/98-106

R. 151 — considered

R. 312 referred to

APPEAL from judgment reported at 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000] F.C.J.

No. 732, (sub nom. Atomic Energy of Canada Ltd. v. Sierra Club of Canada)187 D.L.R. (4th)

231, 256 N.R. 1, 24 Admin. L.R. (3d) 1, [2000] 4 F.C. 426, 182 F.T.R. 284 (note) (Fed. C.A.),

dismissing appeal from judgment reported at 1999 CarswellNat 2187, [2000] 2 F.C. 400, 1999

CarswellNat 3038, 179 F.T.R. 283 (Fed. T.D.), granting application in part.

POURVOI a l'encontre de Parfet public', a 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000]

F.C.J. No. 732, (sub nom. Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 187 D.L.R.

(4th) 231, 256 N.R. 1, 24 Admin. L.R. (3d) 1, [2000] 4 F.C. 426, 182 F.T.R. 284 (note) (C.A.

Fed.), qui a rejete le pourvoi a l'encontre du jugement public a 1999 CarswellNat 2187, [2000] 2

F.C. 400, 1999 CarswellNat 3038, 179 F.T.R. 283 (C.F. (1 re inst.)), qui avait accueilli en partie

la demande.

The judgment of the court was delivered by Iacobucci J.

I. Introduction

1 In our country, courts are the institutions generally chosen to resolve legal disputes as best

they can through the application of legal principles to the facts of the case involved. One of the

underlying principles of the judicial process is public openness, both in the proceedings of the

dispute, and in the material that is relevant to its resolution. However, some material can be made

the subject of a confidentiality order. This appeal raises the important issues of when, and under

what circumstances, a confidentiality order should be granted.

2 For the following reasons, I would issue the confidentiality order sought and, accordingly,

would allow the appeal.

II. Facts
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3 The appellant, Atomic Energy of Canada Ltd. ("AECL"), is a Crown corporation that owns
and markets CANDU nuclear technology, and is an intervener with the rights of a party in the
application for judicial review by the respondent, the Sierra Club of Canada ("Sierra Club").
Sierra Club is an environmental organization seeking judicial review of the federal government's
decision to provide financial assistance in the form of a $1.5 billion guaranteed loan relating to
the construction and sale of two CANDU nuclear reactors to China by the appellant. The reactors
are currently under construction in China, where the appellant is the main contractor and project
manager.

4 The respondent maintains that the authorization of financial assistance by the government
triggered s. 5(1)(b) of the Canadian Environmental Assessment Act, S.C. 1992, c. 37 ("CEAA"),
which requires that an environmental assessment be undertaken before a federal authority grants
financial assistance to a project. Failure to undertake such an assessment compels cancellation of
the financial arrangements.

5 The appellant and the respondent Ministers argue that the CEAA does not apply to the loan
transaction, and that if it does, the statutory defences available under ss. 8 and 54 apply. Section
8 describes the circumstances where Crown corporations are required to conduct environmental
assessments. Section 54(2)(b) recognizes the validity of an environmental assessment carried out
by a foreign authority provided that it is consistent with the provisions of the CEAA.

6 In the course of the application by Sierra Club to set aside the funding arrangements, the
appellant filed an affidavit of Dr. Simon Pang, a senior manager of the appellant. In the affidavit,
Dr. Pang referred to and summarized certain documents (the "Confidential Documents"). The
Confidential Documents are also referred to in an affidavit prepared by Dr. Feng, one of AECL's
experts. Prior to cross-examining Dr. Pang on his affidavit, Sierra Club made an application for
the production of the Confidential Documents, arguing that it could not test Dr. Pang's evidence
without access to the underlying documents. The appellant resisted production on various grounds,
including the fact that the documents were the property of the Chinese authorities and that it did not
have authority to disclose them. After receiving authorization by the Chinese authorities to disclose
the documents on the condition that they be protected by a confidentiality order, the appellant
sought to introduce the Confidential Documents under R. 312 of the Federal Court Rules, 1998,
SOR/98-106, and requested a confidentiality order in respect of the documents.

7 Under the terms of the order requested, the Confidential Documents would only be made
available to the parties and the court; however, there would be no restriction on public access to
the proceedings. In essence, what is being sought is an order preventing the dissemination of the
Confidential Documents to the public.

8 The Confidential Documents comprise two Environmental Impact Reports on Siting and
Construction Design (the "EIRs"), a Preliminary Safety Analysis Report (the "PSAR"), and the
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supplementary affidavit of Dr. Pang, which summarizes the contents of the EIRs and the PSAR.

If admitted, the EIRs and the PSAR would be attached as exhibits to the supplementary affidavit

of Dr. Pang. The EIRs were prepared by the Chinese authorities in the Chinese language, and the

PSAR was prepared by the appellant with assistance from the Chinese participants in the project.

The documents contain a mass of technical information and comprise thousands of pages. They

describe the ongoing environmental assessment of the construction site by the Chinese authorities

under Chinese law.

1l'-‘13 noted, the appellant argues that it cannot introduce the Confidential rlocuments into

evidence without a confidentiality order; otherwise, it would be in breach of its obligations to the

Chinese authorities. The respondent's position is that its right to cross-examine Dr. Pang and Dr.

Feng on their affidavits would be effectively' rendered nugatory in the absence of the supporting

documents to which the affidavits referred. Sierra Club proposes to take the position that the

affidavits should therefore be afforded very little weight by the judge hearing the application for

judicial review.

10 The Federal Court of Canada, Trial Division, refused to grant the confidentiality order

and the majority of the Federal Court of Appeal dismissed the appeal. In his dissenting opinion,

Robertson J.A. would have granted the confidentiality order.

III. Relevant Statutory Provisions

11 Federal Court Rules, 1998, SOR/98-106

151.(1) On motion, the Court may order that material to be filed shall be treated as

confidential.

(2) Before making an order under subsection (1), the Court must be satisfied that the material

should be treated as confidential, notwithstanding the public interest in open and accessible

court proceedings.

IV. Judgments below

A. Federal Court of Canada, Trial Division, [2000] 2 F. C. 400

12 Pelletier J. first considered whether leave should be granted pursuant to R. 312 to introduce

the supplementary affidavit of Dr. Pang to which the Confidential Documents were filed as

exhibits. In his view, the underlying question was that of relevance, and he concluded that the

documents were relevant to the issue of the appropriate remedy. Thus, in the absence of prejudice

to the respondent, the affidavit should be permitted to be served and filed. He noted that the

respondents would be prejudiced by delay, but since both parties had brought interlocutory motions
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which had contributed to the delay, the desirability of having the entire record before the court

outweighed the prejudice arising from the delay associated with the introduction of the documents.

13 On the issue of confidentiality, Pelletier J. concluded that he must be satisfied that the need

for confidentiality was greater than the public interest in open court proceedings, and observed

that the argument for open proceedings in this case was significant given the public interest in

Canada's role as a vendor of nuclear technology. As well, he noted that a confidentiality order was

an exception to the rule of open access to the courts, and that such an order should be granted only

where absolutely necessary.

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective

order, which is essentially a confidentiality order. The granting of such an order requires the

appellant to show a subjective belief that the information is confidential and that its interests would

be harmed by disclosure. In addition, if the order is challenged, then the person claiming the benefit

of the order must demonstrate objectively that the order is required. This objective element requires

the party to show that the information has been treated as confidential, and that it is reasonable to

believe that its proprietary, commercial and scientific interests could be harmed by the disclosure

of the information.

15 Concluding that both the subjective part and both elements of the objective part of the test

had been satisfied, he nevertheless stated: "However, I am also of the view that in public law cases,

the objective test has, or should have, a third component which is whether the public interest in

disclosure exceeds the risk of harm to a party arising from disclosure" (para. 23).

16 A very significant factor, in his view, was the fact that mandatory production of documents

was not in issue here. The fact that the application involved a voluntary tendering of documents to

advance the appellant's own cause as opposed to mandatory production weighed against granting

the confidentiality order.

17 In weighing the public interest in disclosure against the risk of harm to AECL arising from

disclosure, Pelletier J. noted that the documents the appellant wished to put before the court were

prepared by others for other purposes, and recognized that the appellant was bound to protect the

confidentiality of the information. At this stage, he again considered the issue of materiality. If the

documents were shown to be very material to a critical issue, "the requirements of justice militate

in favour of a confidentiality order. If the documents are marginally relevant, then the voluntary

nature of the production argues against a confidentiality order" (para. 29). He then decided that the

documents were material to a question of the appropriate remedy, a significant issue in the event

that the appellant failed on the main issue.

18 Pelletier J. also considered the context of the case and held that since the issue of Canada's role

as a vendor of nuclear technology was one of significant public interest, the burden of justifying a

confidentiality order was very onerous. He found that AECL could expunge the sensitive material
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from the documents, or put the evidence before the court in some other form, and thus maintain

its full right of defence while preserving the open access to court proceedings.

19 Pelletier J. observed that his order was being made without having perused the Confidential

Documents because they had not been put before him. Although he noted the line of cases which

holds that a judge ought not to deal with the issue of a confidentiality order without reviewing the

documents themselves, in his view, given their voluminous nature and technical content as well

as his lack of information as to what information was already in the public domain, he found that

an examination of these documents would not have been useful.

20 Pelletier J. ordered that the appellant could file the documents in current form, or in an

edited version if it chose to do so. He also granted leave to file material dealing with the Chinese

regulatory process in general and as applied to this project, provided it did so within 60 days.

B. Federal Court of Appeal, [2000] 4 F. C. 426

(1) Evans J.A. (Sharlow J.A. concurring)

21 At the Federal Court of Appeal, AECL appealed the ruling under R. 151 of the Federal

Court Rules, 1998, and Sierra Club cross-appealed the ruling under R. 312.

22 With respect to R. 312, Evans J.A. held that the documents were clearly relevant to a defence

under s. 54(2)(b), which the appellant proposed to raise if s. 5(1)(b) of the CEAA was held to

apply, and were also potentially relevant to the exercise of the court's discretion to refuse a remedy

even if the Ministers were in breach of the CEAA. Evans J.A. agreed with Pelletier J. that the

benefit to the appellant and the court of being granted leave to file the documents outweighed any

prejudice to the respondent owing to delay and thus concluded that the motions judge was correct

in granting leave under R. 312.

23 On the issue of the confidentiality order, Evans J.A. considered R. 151, and all the factors

that the motions judge had weighed, including the commercial sensitivity of the documents, the

fact that the appellant had received them in confidence from the Chinese authorities, and the

appellant's argument that without the documents it could not mount a full answer and defence

to the application. These factors had to be weighed against the principle of open access to court

documents. Evans J.A. agreed with Pelletier J. that the weight to be attached to the public interest

M open proceedings varied with context and held that, where a case raises issues of public

significance, the principle of openness of judicial process carries greater weight as a factor in the

balancing process. Evans J.A. noted the public interest in the subject matter of the litigation, as

well as the considerable media attention it had attracted.

24 In support of his conclusion that the weight assigned to the principle of openness may vary

with context, Evans J.A. relied upon the decisions in AB Hassle v. Canada (Minister of National
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Health & Welfare), [2000] 3 F.C. 360 (Fed. C.A.), where the court took into consideration the

relatively small public interest at stake, and Ethyl Canada Inc. v. Canada (Attorney General)

(1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div.), at p. 283, where the court ordered disclosure after
determining that the case was a significant constitutional case where it was important for the public
to understand the issues at stake. Evans J.A. observed that openness and public participation in

the assessment process are fundamental to the CEAA, and concluded that the motions judge could

not be said to have given the principle of openness undue weight even though confidentiality was

claimed for a relatively small number of highly technical documents.

25 Evans J.A. held that the motions judge had placed undue emphasis on the fact that the

introduction of the documents was voluntary; however, it did not follow that his decision on the

confidentiality order must therefore be set aside. Evans J.A. was of the view that this error did not

affect the ultimate conclusion for three reasons. First, like the motions judge, he attached great
weight to the principle of openness. Secondly, he held that the inclusion in the affidavits of a

summary of the reports could go a long way to compensate for the absence of the originals, should
the appellant choose not to put them in without a confidentiality order. Finally, if AECL submitted

the documents in an expunged fashion, the claim for confidentiality would rest upon a relatively

unimportant factor, i.e., the appellant's claim that it would suffer a loss of business if it breached

its undertaking with the Chinese authorities.

26 Evans J.A. rejected the argument that the motions judge had erred in deciding the motion

without reference to the actual documents, stating that it was not necessary for him to inspect

them, given that summaries were available and that the documents were highly technical and

incompletely translated. Thus, the appeal and cross-appeal were both dismissed.

(2) Robertson J.A. (dissenting)

27 Robertson J.A. disagreed with the majority for three reasons. First, in his view, the level of

public interest in the case, the degree of media coverage, and the identities of the parties should

not be taken into consideration in assessing an application for a confidentiality order. Instead, he
held that it was the nature of the evidence for which the order is sought that must be examined.

28 In addition, he found that without a confidentiality order, the appellant had to choose

between two unacceptable options: either suffering irreparable financial harm if the confidential

information was introduced into evidence or being denied the right to a fair trial because it could

not mount a full defence if the evidence was not introduced.

29 Finally, he stated that the analytical framework employed by the majority in reaching its

decision was fundamentally flawed as it was based largely on the subjective views of the motions

judge. He rejected the contextual approach to the question of whether a confidentiality order should

issue, emphasizing the need for an objective framework to combat the perception that justice is a

relative concept, and to promote consistency and certainty in the law.
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30 To establish this more objective framework for regulating the issuance of confidentiality

orders pertaining to commercial and scientific information, he turned to the legal rationale

underlying the commitment to the principle of open justice, referring to Edmonton Journal v.

Alberta (Attorney General), [1989] 2 S.C.R. 1326 (S.C.C.). There, the Supreme Court of Canada

held that open proceedings foster the search for the truth, and reflect the importance of public

scrutiny of the courts.

31 Robertson J.A. stated that, although the principle of open justice is a reflection of the basic

democratic value of accountability in the exercise of judicial power, in his view, the principle that

justice itself must be secured is paramount. He concluded that justice as an overarching principle

means that exceptions occasionally must be made to rules or principles.

32 He observed that, M the area of commercial law, when the information sought to be protected

concerns "trade secrets," this information will not be disclosed during a trial if to do so would

destroy the owner's proprietary rights and expose him or her to irreparable harm in the form of

financial loss. Although the case before him did not involve a trade secret, he nevertheless held that

the same treatment could be extended to commercial or scientific information which was acquired

on a confidential basis and attached the following criteria as conditions precedent to the issuance

of a confidentiality order (at para. 13):

(1) the information is of a confidential nature as opposed to facts which one would like to keep

confidential; (2) the information for which confidentiality is sought is not already in the public

domain; (3) on a balance of probabilities the party seeking the confidentiality order would

suffer irreparable harm if the information were made public; (4) the information is relevant

to the legal issues raised in the case; (5) correlatively, the information is "necessary" to the

resolution of those issues; (6) the granting of a confidentiality order does not unduly prejudice

the opposing party; and (7) the public interest in open court proceedings does not override

the private interests of the party seeking the confidentiality order. The onus in establishing

that criteria one to six are met is on the party seeking the confidentiality order. Under the

seventh criterion, it is for the opposing party to show that a prima facie right to a protective

order has been overtaken by the need to preserve the openness of the court proceedings. In

addressing these criteria one must bear in mind two of the threads woven into the fabric of

the principle of open justice: the search for truth and the preservation of the rule of law. As

stated at the outset, I do not believe that the perceived degree of public importance of a case

is a relevant consideration.

33 In applying these criteria to the circumstances of the case, Robertson J.A. concluded that the

confidentiality order should be granted. In his view, the public interest in open court proceedings

did not override the interests of AECI, in maintaining the confidentiality of these highly technical

documents.
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34 Robertson J.A. also considered the public interest in the need to ensure that site-
plans for nuclear installations were not, for example, posted on a web-site. He concluded that a
confidentiality order would not undermine the two primary objectives underlying the principle of
open justice: truth and the rule of law. As such, he would have allowed the appeal and dismissed
the cross-appeal.

V. Issues

35

A. What is the proper analytical approach to be applied to the exercise of judicial discretion
where a litigant seeks a confidentiality order under R. 151 of the Federal Court Rules, 1998?

B. Should the confidentiality order be granted in this case?

VI. Analysis

A. The Analytical Approach to the Granting of a Confidentiality Order

(1) The General Framework: Herein the Dagenais Principles

36 The link between openness in judicial proceedings and freedom of expression has been
firmly established by this Court. In Canadian Broadcasting Corp. v. New Brunswick (Attorney
General), [1996] 3 S.C.R. 480 (S.C.C.) [hereinafter New Brunswick], at para. 23, La Forest J.
expressed the relationship as follows:

The principle of open courts is inextricably tied to the rights guaranteed by s. 2(b). Openness
permits public access to information about the courts, which in turn permits the public to
discuss and put forward opinions and criticisms of court practices and proceedings. While
the freedom to express ideas and opinions about the operation of the courts is clearly within
the ambit of the freedom guaranteed by s. 2(b), so too is the right of members of the public
to obtain information about the courts in the first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would
be restricted; this would clearly infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion to
grant a confidentiality order should begin with the principles set out by this Court in Dagenais v.
Canadian Broadcasting Corp., [1994] 3 S.C.R. 835 (S.C.C.). Although that case dealt with the
common law jurisdiction of the court to order a publication ban in the criminal law context, there
are strong similarities between publication bans and confidentiality orders in the context of judicial
proceedings. In both cases a restriction on freedom of expression is sought in order to preserve
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or promote an interest engaged by those proceedings. As such, the fundamental question for a

court to consider in an application for a publication ban or a confidentiality order is whether, in

the circumstances, the right to freedom of expression should be compromised.

38 Although in each case freedom of expression will be engaged in a different context, the

Dagenais framework utilizes overarching Canadian Charter of Rights and Freedoms principles in

order to balance freedom of expression with other rights and interests, and thus can be adapted and

applied to various circumstances. As a result, the analytical approach to the exercise of discretion

under R. 151 should echo the underlying principles laid out in Dagenais, supra, although it must

be tailored to the specific rights and interests engaged in this case.

39 Dagenais, supra, dealt with an application by four accused persons under the court's common

law jurisdiction requesting an order prohibiting the broadcast of a television programme dealing

with the physical and sexual abuse of young boys at religious institutions. The applicants argued

that because the factual circumstances of the programme were very similar to the facts at issue in

their trials, the ban was necessary to preserve the accuseds' right to a fair trial.

40 Lamer C.J. found that the common law discretion to order a publication ban must be exercised

within the boundaries set by the principles of the Charter. Since publication bans necessarily

curtail the freedom of expression of third parties, he adapted the pre-Charter common law rule

such that it balanced the right to freedom of expression with the right to a fair trial of the accused

in a way which reflected the substance of the test from R. v. Oakes,[1986] 1 S.C.R. 103 (S.C.C.).

At p. 878 of Dagenais, Lamer C.J. set out his reformulated test:

A publication ban should only be ordered when:

(a) Such a ban is necessary in order to prevent a real and substantial risk to the fairness of

the trial, because reasonably available alternative measures will not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects to the

free expression of those affected by the ban. [Emphasis in original.]

41 In New Brunswick, supra, this Court modified the Dagenais test in the context of the

related issue of how the discretionary power under s. 486(1) of the Criminal Code to exclude the

public from a trial should be exercised. That case dealt with an appeal from the trial judge's order

excluding the public from the portion of a sentencing proceeding for sexual assault and sexual

interference dealing with the specific acts committed by the accused on the basis that it would

avoid "undue hardship" to both the victims and the accused.

42 La Forest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expression

in that it provided a "discretionary bar on public and media access to the courts": New Brunswick,

supra, at para. 33; however, he found this infringement to be justified under s. 1 provided that the
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discretion was exercised in accordance with the Charter. Thus, the approach taken by La Forest

J. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code, closely mirrors

the Dagenais common law test:

(a) the judge must consider the available options and consider whether there are any

other reasonable and effective alternatives available;

(b) the judge must consider whether the order is limited as much as possible; and

(c) the judge must weigh the importance of the objectives of the particular order and its
probable effects against the importance of openness and the particular expression that
will be limited in order to ensure that the positive and negative effects of the order are
proportionate.

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential
undue hardship consisted mainly in the Crown's submission that the evidence was of a "delicate
nature" and that this was insufficient to override the infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban under the court's common
law jurisdiction in R. v. Mentuck, 2001 SCC 76 (S.C.C.), and its companion case R. v. E. (0.1V),

2001 SCC 77 (S.C.C.). In Mentuck, the Crown moved for a publication ban to protect the identity of
undercover police officers and operational methods employed by the officers in their investigation
of the accused. The accused opposed the motion as an infringement of his right to a fair and public

hearing under s. 11(d) of the Charter. The order was also opposed by two intervening newspapers

as an infringement of their right to freedom of expression.

44 The Court noted that, while Dagenais dealt with the balancing of freedom of expression
on the one hand, and the right to a fair trial of the accused on the other, in the case before it, both
the right of the accused to a fair and public hearing, and freedom of expression weighed in favour

of denying the publication ban. These rights were balanced against interests relating to the proper

administration of justice, in particular, protecting the safety of police officers and preserving the

efficacy of undercover police operations.

45 In spite of this distinction, the Court noted that underlying the approach taken in both
Dagenais and New Brunswick was the goal of ensuring that the judicial discretion to order
publication bans is subject to no lower a standard of compliance with the Charter than legislative
enactment. This goal is furthered by incorporating the essence of s. 1 of the Charter and the Oakes

test into the publication ban test. Since this same goal applied in the case before it, the Court

adopted a similar approach to that taken in Dagenais, but broadened the Dagenais test (which

dealt specifically with the right of an accused to a fair trial) such that it could guide the exercise of
judicial discretion where a publication ban is requested in order to preserve any important aspect

of the proper administration of justice. At para. 32, the Court reformulated the test as follows:
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A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper

administration of justice because reasonably alternative measures will not prevent the

risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the

rights and interests of the parties and the public, including the effects on the right to

free expression, the right of the accused to a fair and public trial, and the efficacy of the

administration of justice.

46 The Court emphasized that under the first branch of the test, three important elements were

subsumed under the "necessity" branch. First, the risk in question must be a serious risk well-

grounded in the evidence. Second, the phrase "proper administration of justice" must be carefully

interpreted so as not to allow the concealment of an excessive amount of information. Third, the

test requires the judge ordering the ban to consider not only whether reasonable alternatives are

available, but also to restrict the ban as far as possible without sacrificing the prevention of the risk.

47 At para. 31, the Court also made the important observation that the proper administration

of justice will not necessarily involve Charter rights, and that the ability to invoke the Charter is

not a necessary condition for a publication ban to be granted:

The [common law publication ban] rule can accommodate orders that must occasionally be

made in the interests of the administration of justice, which encompass more than fair trial

rights. As the test is intended to "reflect . . . the substance of the Oakes test", we cannot require

that Charter rights be the only legitimate objective of such orders any more than we require

that government action or legislation in violation of the Charter be justified exclusively by

the pursuit of another Charter right. [Emphasis added.]

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be

expanded even further in order to address requests for publication bans where interests other than

the administration of justice were involved.

48 Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is

to ensure that the judicial discretion to deny public access to the courts is exercised in accordance

with Charter principles, in my view, the Dagenais model can and should be adapted to the situation

in the case at bar where the central issue is whether judicial discretion should be exercised so as

to exclude confidential infounation from a public proceeding. As in Dagenais, New Brunswick

and Mentuck, granting the confidentiality order will have a negative effect on the Charter right to

freedom of expression, as well as the principle of open and accessible court proceedings, and, as

in those cases, courts must ensure that the discretion to grant the order is exercised in accordance
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with Charter principles. However, in order to adapt the test to the context of this case, it is first

necessary to determine the particular rights and interests engaged by this application.

(2) The Rights awl Interests of the Parties

49 The immediate purpose for AECL's confidentiality request relates to its commercial interests.

The information in question is the property of the Chinese authorities. If the appellant were to

disclose the Confidential Documents, it would be in breach of its contractual obligations and suffer

a risk of harm to its competitive position. This is clear from the findings of fact of the motions

judge that AECL was bound by its commercial interests and its customer's property rights not to

disclose the information (para. 27), and that such disclosure could harm the appellant's commercial

interests (para. 23).

50 Aside from this direct commercial interest, if the confidentiality order is denied, then in order

to protect its commercial interests, the appellant will have to withhold the documents. This raises

the important matter of the litigation context in which the order is sought. As both the motions

judge and the Federal Court of Appeal found that the information contained in the Confidential

Documents was relevant to defences available under the CEAA, the inability to present this

information hinders the appellant's capacity to make full answer and defence or, expressed more

generally, the appellant's right, as a civil litigant, to present its case. In that sense, preventing the

appellant from disclosing these documents on a confidential basis infringes its right to a fair trial.

Although in the context of a civil proceeding this does not engage a Charter right, the right to a fair

trial generally can be viewed as a fundamental principle of justice: M (A.) v. Ryan, [1997] 1 S.C.R.

157 (S.C.C.), at para. 84, per L'Heureux-Dube J. (dissenting, but not on that point). Although

this fair trial right is directly relevant to the appellant, there is also a general public interest in

protecting the right to a fair trial. Indeed, as a general proposition, all disputes in the courts should

be decided under a fair trial standard. The legitimacy of the judicial process alone demands as

much. Similarly, courts have an interest in having all relevant evidence before them in order to

ensure that justice is done.

51 Thus, the interests which would be promoted by a confidentiality order are the preservation

of commercial and contractual relations, as well as the right of civil litigants to a fair trial. Related

to the latter are the public and judicial interests in seeking the truth and achieving a just result in

civil proceedings.

52 In opposition to the confidentiality order lies the fundamental principle of open and accessible

court proceedings. This principle is inextricably tied to freedom of expression enshrined in s. 2(b)

of the Charter: New Brunswick, supra, at para. 23. The importance of public and media access

to the courts cannot be understated, as this access is the method by which the judicial process is

scrutinized and criticized. Because it is essential to the administration of justice that justice is done

and is seen to be done, such public scrutiny is fundamental. The open court principle has been
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described as "the very soul of justice," guaranteeing that justice is administered in a non-arbitrary

manner: New Brunswick, supra, at para. 22.

(3) Adapting the Dagenais Test to the Rights and Interests of the Parties

53 Applying the rights and interests engaged in this case to the analytical framework ofDagenais

and subsequent cases discussed above, the test for whether a confidentiality order ought to be

granted in a case such as this one should be framed as follows:

A confidentiality order under R. 151 should only be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important

interest, including a commercial interest, in the context of litigation because reasonably

alternative measures will not prevent the risk; and

(b) the salutary effects of the confidentiality order, including the effects on the right of

civil litigants to a fair trial, outweigh its deleterious effects, including the effects on the

right to free expression, which in this context includes the public interest in open and

accessible court proceedings.

54 As in Mentuck, supra, I would add that three important elements are subsumed under the

first branch of this test. First, the risk in question must be real and substantial, in that the risk is

well-grounded in the evidence and poses a serious threat to the commercial interest in question.

55 In addition, the phrase "important commercial interest" is in need of some clarification.

In order to qualify as an "important commercial interest," the interest in question cannot merely

be specific to the party requesting the order; the interest must be one which can be expressed

in teinis of a public interest in confidentiality. For example, a private company could not argue

simply that the existence of a particular contract should not be made public because to do so

would cause the company to lose business, thus harming its commercial interests. However, if, as

in this case, exposure of information would cause a breach of a confidentiality agreement, then

the commercial interest affected can be characterized more broadly as the general commercial

interest of preserving confidential information. Simply put, if there is no general principle at stake,

there can be no "important commercial interest" for the purposes of this test. Or, in the words

of Binnie J. in Re N. (F.), [2000] 1 S.C.R. 880, 2000 SCC 35 (S.C.C.), at para. 10, the open

court rule only yields" where the public interest in confidentiality outweighs the public interest

in openness" (emphasis added).

56 In addition to the above requirement, courts must be cautious in determining what constitutes

an "important commercial interest" It must be remembered that a confidentiality order involves

an infringement on freedom of expression. Although the balancing of the commercial interest with

freedom of expression takes place under the second branch of the test, courts must be alive to the
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fundamental importance of the open court rule. See generally Muldoon J. in Eli Lilly & Co. v.

Novopharm Ltd. (1994), 56 C.P.R. (3d) 437 (Fed. T.D.), at p. 439.

57 Finally, the phrase "reasonably alternative measures" requires the judge to consider not

only whether reasonable alternatives to a confidentiality order are available, but also to restrict the

order as much as is reasonably possible while preserving the commercial interest in question.

B. Application of the Test to this Appeal

(1) Necessity

58 At this stage, it must be determined whether disclosure of the Confidential Documents would

impose a serious risk on an important commercial interest of the appellant, and whether there are

reasonable alternatives, either to the order itself or to its terms.

59 The commercial interest at stake here relates to the objective of preserving contractual

obligations of confidentiality. The appellant argues that it will suffer irreparable harm to its

commercial interests if the confidential documents are disclosed. In my view, the preservation of

confidential information constitutes a sufficiently important commercial interest to pass the first

branch of the test as long as certain criteria relating to the information are met.

60 Pelletier J. noted that the order sought in this case was similar in nature to an application

for a protective order which arises in the context of patent litigation. Such an order requires the

applicant to demonstrate that the information in question has been treated at all relevant times

as confidential and that on a balance of probabilities its proprietary, commercial and scientific

interests could reasonably be harmed by the disclosure of the information: AB Hassle v. Canada

(Minister of National Health & Welfare) (1998), 83 C.P.R. (3d) 428 (Fed. T.D.), at p. 434. To this

I would add the requirement proposed by Robertson J.A. that the information in question must be

of a "confidential nature" in that it has been" accumulated with a reasonable expectation of it being

kept confidential" (para. 14) as opposed to "facts which a litigant would like to keep confidential

by having the courtroom doors closed" (para. 14).

61 Pelletier J. found as a fact that the AB Hassle test had been satisfied in that the infoiination had

clearly been treated as confidential both by the appellant and by the Chinese authorities, and that,

on a balance of probabilities, disclosure of the information could harm the appellant's commercial

interests (para. 23). As well, Robertson J.A. found that the information in question was clearly

of a confidential nature as it was commercial information, consistently treated and regarded as

confidential, that would be of interest to AECL's competitors (para. 16). Thus, the order is sought

to prevent a serious risk to an important commercial interest.

62 The first branch of the test also requires the consideration of alternative measures to

the confidentiality order, as well as an examination of the scope of the order to ensure that it
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is not overly broad. Both courts below found that the information contained in the Confidential

Documents was relevant to potential defences available to the appellant under the CEAA and this

finding was not appealed at this Court. Further, I agree with the Court of Appeal's assertion (para.

99) that, given the importance of the documents to the right to make full answer and defence, the

appellant is, practically speaking, compelled to produce the documents. Given that the information

is necessary to the appellant's case, it remains only to determine whether there are reasonably

alternative means by which the necessary information can be adduced without disclosing the

confidential information.

63 Two alternatives to the confidentiality order were put forward by the courts below.

The motions judge suggested that the Confidential Documents could be expunged of their

commercially sensitive contents, and edited versions of the documents could be filed. As well, the

majority of the Court of Appeal, in addition to accepting the possibility of expungement, was of

the opinion that the summaries of the Confidential Documents included in the affidavits could go

a long way to compensate for the absence of the originals. If either of these options is a reasonable

alternative to submitting the Confidential Documents under a confidentiality order, then the order

is not necessary, and the application does not pass the first branch of the test.

64 There are two possible options with respect to expungement, and, in my view, there are

problems with both of these. The first option would be for AECL to expunge the confidential

information without disclosing the expunged material to the parties and the court. However, in

this situation the filed material would still differ from the material used by the affiants. It must

not be forgotten that this motion arose as a result of Sierra Club's position that the summaries

contained in the affidavits should be accorded little or no weight without the presence of the

underlying documents. Even if the relevant information and the confidential information were

mutually exclusive, which would allow for the disclosure of all the information relied on in

the affidavits, this relevancy determination could not be tested on cross-examination because

the expunged material would not be available. Thus, even in the best case scenario, where only

irrelevant information needed to be expunged, the parties would be put in essentially the same

position as that which initially generated this appeal in the sense that at least some of the material

relied on to prepare the affidavits in question would not be available to Sierra Club.

65 Further, I agree with Robertson J.A. that this best case scenario, where the relevant and

the confidential information do not overlap, is an untested assumption (para. 28). Although the

documents themselves were not put before the courts on this motion, given that they comprise

thousands of pages of detailed information, this assumption is at best optimistic. The expungement

alternative would be further complicated by the fact that the Chinese authorities require prior

approval for any request by AECL to disclose information.

66 The second option is that the expunged material be made available to the Court and the parties

under a more narrowly drawn confidentiality order. Although this option would allow for slightly
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broader public access than the current confidentiality request, in my view, this minor restriction

to the current confidentiality request is not a viable alternative given the difficulties associated

with expungement in these circumstances. The test asks whether there are reasonably alternative

measures; it does not require the adoption of the absolutely least restrictive option. With respect,

in my view, expungement of the Confidential Documents would be a virtually unworkable and

ineffective solution that is not reasonable in the circumstances.

67 A second alternative to a confidentiality order was Evans J.A.'s suggestion that the summaries

of the Confidential Documents included in the affidavits" may well go a long way to compensate

for the absence of the originals" (para. 103). However, he appeared to take this fact into account

merely as a factor to be considered when balancing the various interests at stake. I would agree

that at this threshold stage to rely on the summaries alone, in light of the intention of Sierra Club

to argue that they should be accorded little or no weight, does not appear to be a "reasonably

alternative measure" to having the underlying documents available to the parties.

68 With the above considerations in mind, I find the confidentiality order necessary in that

disclosure of the Confidential Documents would impose a serious risk on an important commercial

interest of the appellant, and that there are no reasonably alternative measures to granting the order.

(2) The Proportionality Stage

69 As stated above, at this stage, the salutary effects of the confidentiality order, including

the effects on the appellants right to a fair trial, must be weighed against the deleterious effects

of the confidentiality order, including the effects on the right to free expression, which, in turn, is

connected to the principle of open and accessible court proceedings. This balancing will ultimately

determine whether the confidentiality order ought to be granted.

(a) Salutary Effects of the Confidentiality Order

70 As discussed above, the primary interest that would be promoted by the confidentiality order

is the public interest in the right of a civil litigant to present its case or, more generally, the fair

trial right. Because the fair trial right is being invoked in this case in order to protect commercial,

not liberty, interests of the appellant, the right to a fair trial in this context is not a Charter right;

however, a fair trial for all litigants has been recognized as a fundamental principle of justice:

Ryan, supra, at para. 84. It bears repeating that there are circumstances where, in the absence of

an affected Charter right, the proper administration of justice calls for a confidentiality order:

Mentuck, supra, at para. 31. In this case, the salutary effects that such an order would have on the

administration of justice relate to the ability of the appellant to present its case, as encompassed

by the broader fair trial right.

71 The Confidential Documents have been found to be relevant to defences that will be available

to the appellant in the event that the CEAA is found to apply to the impugned transaction and,
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as discussed above, the appellant cannot disclose the documents without putting its commercial

interests at serious risk of harm. As such, there is a very real risk that, without the confidentiality

order, the ability of the appellant to mount a successful defence will be seriously curtailed. I

conclude, therefore, that the confidentiality order would have significant salutary effects on the

appellant's right to a fair trial.

72 Aside from the salutary effects on the fair trial interest, the confidentiality order would also

have a beneficial impact on other important rights and interests. First, as I discuss in more detail

below, the confidentiality order would allow all parties and the court access to the Confidential

Documents, and permit cross-examination based on their contents. By facilitating access to

relevant documents in a judicial proceeding, the order sought would assist in the search for truth,

a core value underlying freedom of expression.

73 Second, I agree with the observation of Robertson J.A. that, as the Confidential Documents

contain detailed technical information pertaining to the construction and design of a nuclear

installation, it may be in keeping with the public interest to prevent this information from entering

the public domain (para. 44). Although the exact contents of the documents remain a mystery, it

is apparent that they contain technical details of a nuclear installation, and there may well be a

substantial public security interest in maintaining the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74 Granting the confidentiality order would have a negative effect on the open court principle,

as the public would be denied access to the contents of the Confidential Documents. As stated

above, the principle of open courts is inextricably tied to the s. 2(b) Charter right to freedom

of expression, and public scrutiny of the courts is a fundamental aspect of the administration of

justice: New Brunswick, supra, at paras. 22-23. Although as a general principle, the importance

of open courts cannot be overstated, it is necessary to examine, in the context of this case, the

particular deleterious effects on freedom of expression that the confidentiality order would have.

75 Underlying freedom of expression are the core values of (1) seeking the truth and the

common good, (2) promoting self-fulfilment of individuals by allowing them to develop thoughts

and ideas as they see fit, and (3) ensuring that participation in the political process is open to all

persons: Irwin Toy Ltd. c. Quebec (Procureur general), [1989] 1 S.C.R. 927 (S.C.C.), at p. 976, R.

v. Keegstra, [1990] 3 S.C.R. 697 (S.C.C.), per Dickson C.J., at pp. 762-764. Charter jurisprudence

has established that the closer the speech in question lies to these core values, the harder it will

be to justify a s. 2(b) infringement of that speech under s. 1 of the Charter: Keegstra, supra, at

pp. 760-761. Since the main goal in this case is to exercise judicial discretion in a way which

conforms to Charter principles, a discussion of the deleterious effects of the confidentiality order

on freedom of expression should include an assessment of the effects such an order would have on

the three core values. The more detrimental the order would be to these values, the more difficult it
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will be to justify the confidentiality order. Similarly, minor effects of the order on the core values

will make the confidentiality order easier to justify.

76 Seeking the truth is not only at the core of freedom of expression, but it has also

been recognized as a fundamental purpose behind the open court rule, as the open examination

of witnesses promotes an effective evidentiary process: Edmonton Journal, supra, per Wilson

J., at pp. 1357-1358. Clearly, the confidentiality order, by denying public and media access

to documents relied on in the proceedings, would impede the search for truth to some extent.

Although the order would not exclude the public from the courtroom, the public and the media

would be denied access to documents relevant to the evidentiary process.

77 However, as mentioned above, to some extent the search for truth may actually be promoted

by the confidentiality order. This motion arises as a result of Sierra Club's argument that it must

have access to the Confidential Documents in order to test the accuracy of Dr. Pang's evidence.

If the order is denied, then the most likely scenario is that the appellant will not submit the

documents, with the unfortunate result that evidence which may be relevant to the proceedings

will not be available to Sierra Club or the court. As a result, Sierra Club will not be able to fully

test the accuracy of Dr. Pang's evidence on cross-examination. In addition, the court will not

have the benefit of this cross-examination or documentary evidence, and will be required to draw

conclusions based on an incomplete evidentiary record. This would clearly impede the search for

truth in this case.

78 As well, it is important to remember that the confidentiality order would restrict access to a

relatively small number of highly technical documents. The nature of these documents is such that

the general public would be unlikely to understand their contents, and thus they would contribute

little to the public interest in the search for truth in this case. However, in the hands of the parties

and their respective experts, the documents may be of great assistance in probing the truth of

the Chinese environmental assessment process, which would, in turn, assist the court in reaching

accurate factual conclusions. Given the nature of the documents, in my view, the important value

of the search for truth which underlies both freedom of expression and open justice would be

promoted to a greater extent by submitting the Confidential Documents under the order sought

than it would by denying the order, and thereby preventing the parties and the court from relying

on the documents in the course of the litigation.

79 In addition, under the terms of the order sought, the only restrictions on these documents

relate to their public distribution. The Confidential Documents would be available to the court

and the parties, and public access to the proceedings would not be impeded. As such, the order

represents a fairly minimal intrusion into the open court rule, and thus would not have significant

deleterious effects on this principle.
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80 The second core value underlying freedom of speech, namely, the promotion of

individual self-fulfilment by allowing open development of thoughts and ideas, focuses on

individual expression, and thus does not closely relate to the open court principle which involves

institutional expression. Although the confidentiality order would restrict individual access to

certain information which may be of interest to that individual, I find that this value would not be

significantly affected by the confidentiality order.

81 The third core value, open participation in the political process, figures prominently in

this appeal, as open justice is a fundamental aspect of a democratic society. This connection was

pointed out by Cory J. in Edmonton Journal, supra, at p. 1339:

It can be seen that freedom of expression is of fundamental importance to a democratic

society. It is also essential to a democracy and crucial to the rule of law that the courts are seen

to function openly. The press must be free to comment upon court proceedings to ensure that

the courts are, in fact, seen by all to operate openly in the penetrating light of public scrutiny.

Although there is no doubt as to the importance of open judicial proceedings to a democratic

society, there was disagreement in the courts below as to whether the weight to be assigned to the

open court principle should vary depending on the nature of the proceeding.

82 On this issue, Robertson J.A. was of the view that the nature of the case and the level of

media interest were irrelevant considerations. On the other hand, Evans J.A. held that the motions

judge was correct in taking into account that this judicial review application was one of significant

public and media interest. In my view, although the public nature of the case may be a factor which

strengthens the importance of open justice in a particular case, the level of media interest should

not be taken into account as an independent consideration.

83 Since cases involving public institutions will generally relate more closely to the core value

of public participation in the political process, the public nature of a proceeding should be taken

into consideration when assessing the merits of a confidentiality order. It is important to note that

this core value will always be engaged where the open court principle is engaged owing to the

importance of open justice to a democratic society. However, where the political process is also

engaged by the substance of the proceedings, the connection between open proceedings and public

participation in the political process will increase. As such, I agree with Evans J.A. in the court

below, where he stated, at para. 87:

While all litigation is important to the parties, and there is a public interest in ensuring the fair

and appropriate adjudication of all litigation that comes before the courts, some cases raise

issues that transcend the immediate interests of the parties and the general public interest in

the due administration of justice, and have a much wider public interest significance.
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84 This motion relates to an application for judicial review of a decision by the government to

fund a nuclear energy project. Such an application is clearly of a public nature, as it relates to the

distribution of public funds in relation to an issue of demonstrated public interest. Moreover, as

pointed out by Evans J.A., openness and public participation are of fundamental importance under

the CEAA. Indeed, by their very nature, environmental matters carry significant public import,

and openness in judicial proceedings involving environmental issues will generally attract a high

degree of protection. In this regard, I agree with Evans J.A. that the public interest is engaged

here more than it would be if this were an action between private parties relating to purely private

interests.

85 However, with respect, to the extent that Evans J.A. relied on media interest as an indicium

of public interest, this was an error. In my view, it is important to distinguish public interest

from media interest, and I agree with Robertson J.A. that media exposure cannot be viewed as an

impartial measure of public interest. It is the public nature of the proceedings which increases the

need for openness, and this public nature is not necessarily reflected by the media desire to probe

the facts of the case. I reiterate the caution given by Dickson C.J. in Keegstra, supra, at p. 760,

where he stated that, while the speech in question must be examined in light of its relation to the

core values," we must guard carefully against judging expression according to its popularity."

86 Although the public interest in open access to the judicial review application as a whole is

substantial, in my view, it is also important to bear in mind the nature and scope of the information

for which the order is sought in assigning weight to the public interest. With respect, the motions

judge erred in failing to consider the narrow scope of the order when he considered the public

interest in disclosure, and consequently attached excessive weight to this factor. In this connection,

I respectfully disagree with the following conclusion of Evans J.A., at para. 97:

Thus, having considered the nature of this litigation, and having assessed the extent of

public interest in the openness of the proceedings in the case before him, the Motions Judge

cannot be said in all the circumstances to have given this factor undue weight, even though

confidentiality is claimed for only three documents among the small mountain of paper filed

in this case, and their content is likely to be beyond the comprehension of all but those

equipped with the necessary technical expertise.

Open justice is a fundamentally important principle, particularly when the substance of the

proceedings is public in nature. However, this does not detract from the duty to attach weight to

this principle in accordance with the specific limitations on openness that the confidentiality order

would have. As Wilson J. observed in Edmonton Journal, supra, at pp. 1353-1354:

One thing seems clear and that is that one should not balance one value at large and the

conflicting value in its context. To do so could well be to pre-judge the issue by placing more

weight on the value developed at large than is appropriate in the context of the case.
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87 In my view, it is important that, although there is significant public interest in these

proceedings, open access to the judicial review application would be only slightly impeded by

the order sought. The narrow scope of the order coupled with the highly technical nature of

the Confidential Documents significantly temper the deleterious effects the confidentiality order

would have on the public interest in open courts.

88 In addressing the effects that the confidentiality order would have on freedom of expression,

it should also be borne in mind that the appellant may not have to raise defences under the CEAA,

in which case the Confidential Documents would be irrelevant to the proceedings, with the result

that freedom of expression would be unaffected by the order. However, since the necessity of the

Confidential Documents will not be determined for some time, in the absence of a confidentiality

order, the appellant would be left with the choice of either submitting the documents in breach of

its obligations or withholding the documents in the hopes that either it will not have to present a

defence under the CEAA or that it will be able to mount a successful defence in the absence of these

relevant documents. If it chooses the former option, and the defences under the CEAA are later

found not to apply, then the appellant will have suffered the prejudice of having its confidential

and sensitive information released into the public domain with no corresponding benefit to the

public. Although this scenario is far from certain, the possibility of such an occurrence also weighs

in favour of granting the order sought.

89 In coming to this conclusion, I note that if the appellant is not required to invoke the relevant

defences under the CEAA, it is also true that the appellants fair trial right will not be impeded,

even if the confidentiality order is not granted. However, I do not take this into account as a factor

which weighs in favour of denying the order because, if the order is granted and the Confidential

Documents are not required, there will be no deleterious effects on either the public interest in

freedom of expression or the appellants commercial interests or fair trial right. This neutral result

is in contrast with the scenario discussed above where the order is denied and the possibility arises

that the appellants commercial interests will be prejudiced with no corresponding public benefit.

As a result, the fact that the Confidential Documents may not be required is a factor which weighs

in favour of granting the confidentiality order.

90 In summary, the core freedom of expression values of seeking the truth and promoting an

open political process are most closely linked to the principle of open courts, and most affected by

an order restricting that openness. However, in the context of this case, the confidentiality order

would only marginally impede, and in some respects would even promote, the pursuit of these

values. As such, the order would not have significant deleterious effects on freedom of expression.

VII. Conclusion

91 In balancing the various rights and interests engaged, I note that the confidentiality order

would have substantial salutary effects on the appellants right to a fair trial, and freedom of
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expression. On the other hand, the deleterious effects of the confidentiality order on the principle

of open courts and freedom of expression would be minimal. In addition, if the order is not granted
and in the course of the judicial review application the appellant is not required to mount a defence
under the CEAA, there is a possibility that the appellant will have suffered the harm of having

disclosed confidential information in breach of its obligations with no corresponding benefit to
the right of the public to freedom of expression. As a result, I find that the salutary effects of the
order outweigh its deleterious effects, and the order should be granted.

92 Consequently, I would allow the appeal with costs throughout, set aside the judgment of
the Federal Court of Appeal, and grant the confidentiality order on the terms requested by the

appellant under R. 151 of the Federal Court Rules, 1998.

Appeal allowed.

Pourvoi accueilli.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights

reserved.
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Case Name:

Stelco Inc. (Re)

APPLICATION UNDER the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended
IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended

AND IN THE MATTER OF a proposed plan of compromise or
arrangement with respect to Stelco Inc. and the other

applicants listed in Schedule "A"

[2006] O.J. No. 275

17 C.B.R. (5th) 76

145 A.C.W.S. (3d) 230

2006 CarswellOnt 394

Court File No. 04-CL-5306

Ontario Superior Court of Justice
Commercial List

J.M. Farley J.

January 17, 2006.

(8 paras.)

Civil evidence -- Documentary evidence -- Publication bans and confidentiality orders -- Motion for
permanent sealing order of confidential information allowed -- There was minimal redaction of
material related to Stelco's revenues, costs, selling prices and profitability -- Disclosure of such
information to competitors, suppliers and customers could be injurious to Stelco's business
activities, and benefits of confidentiality order with respect to elements redacted outweighed
deleterious effects of confidentiality order -- Accordingly there was to be a permanent sealing order
-- Three lines of an affidavit that were inadvertently not blacked out were to be treated as having
been blacked out ab initio.
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Civil procedure -- Discovery -- Production and inspection of documents -- Confidentiality orders --
Motion for permanent sealing order of confidential information allowed — There was minimal
redaction of material related to Stelco's revenues, costs, selling prices and profitability —
Disclosure of such information to competitors, suppliers and customers could be injurious to
Stelco's business activities, and benefits of confidentiality order with respect to elements redacted
outweighed deleterious effects of confidentiality order -- Accordingly there was to be a permanent
sealing order -- Three lines of an affidavit that were inadvertently not blacked out were to be
treated as having been blacked out ab initio.

Counsel:

Geoff R. Hall, for the Stelco Applicants

Kyla Mahar, for the Monitor

Peter Jacobsen, for Globe & Mail

Kevin Zych, for the 8% and 10.4% Stelco Bondholders

Peter Jervis and Karen Kiang, for the Equity Holders

Sharon White, for USW Local 1005

ENDORSEMENT

(Motion by Applications for permanent sealing order
of confidential information)

1 J.M. FARLEY J. (endorsement):-- This Endorsement deals with two of the three issues, the
third will be forthcoming.

2 I am satisfied that there has been minimal redaction of material related to Stelco's revenues,
costs, selling prices and profitability (directly or implied) which would be ordinarily kept
confidential as disclosure of such information to competitors, suppliers and customers would be
injurious to Stelco's business activities. Reasonable alternative measures would not prevent the risk
to Stelco. The salutory effects of a confidentiality order as to the elements redacted, including the

ability of the participants in this CCAA proceeding to deal reasonably pursuant to Non-Disclosure
Agreements with submissions related to such confidential financial information, outweigh the
deleterious effects of such confidentiality order.
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3 I am satisfied that there has been a minimal effect negative to the concept of an open court. The
Globe was not opposed to this redaction effort.

4 It appears to me that the principles and tests involved in Sierra Club of Canada v. Canada
(Minister of Finance) (2002), 211 D.L.R. (4th) 193 (S.C.C.) has been met. See also Re Air Canada
(S.C.J.) released September 26, 2004.

5 There is to be a permanent sealing order subject to any interested party asking for a review of
same upon notice to Stelco.

6 The second issue relates to the inadvertence as to not blanking/blacking out three lines in an
affidavit of one Fabrice Taylor. The first part of the paragraph, all on the preceding page, had been
blacked out. Upon reasonable reflection, it would be obvious to a person receiving same that the
part not so blacked out did not make any sense on any stand-alone basis. Unfortunately, the
incompletely blacked-out affidavit was flipped over to a reporter at the Globe who was not
permitted to review unredacted copy (Stelco and the Globe had worked out a very reasonable and
common sense arrangement whereby unredacted copy could be reviewed by counsel for the Globe
and a Globe employee who was restricted from using same or disclosing such to others). The
flip-over by counsel for the Globe was "innocent" as he had not reviewed the material before doing
the flip and he had not expected that there would have been a problem with the blacking out.

7 The reporter has quite responsibly agreed to treat the three lines not previously blacked-out as
having been blacked out ab initio.

8 The remaining third issue is whether the portion of the affidavit and exhibits which were
blacked out (including the subject 3 lines) and as agreed by Stelco and the equity holders' counsel
were to be blacked-out qualify for such redaction. I will deal with that in a further endorsement.

J.M. FARLEY J.

cp/e/qw/qljxh
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Case Name:

Nortel Networks Corp. (Re)

RE:IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended

AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Nortel Networks Corporation, Nortel Networks Limited, Nortel
Networks Global Corporation, Nortel Networks International
Corporation and Nortel Networks Technology Corporation,

Applicants
APPLICATION UNDER the Companies' Creditors Arrangement Act,

R.S.C. 1985, c. C-36, as amended

[2009] O.J. No. 3169

55 C.B.R. (5th) 229

2009 CanLII 39492

2009 CarswellOnt 4467

Court File No. 09-CL-7950

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: June 29, 2009.
Judgment: June 29, 2009.
Released: July 23, 2009.

(59 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters --
Application of Act -- Debtor company -- Motion by applicants for approval of bidding procedure
and Sale Agreement allowed -- Applicants had been granted CCAA protection and were involved in
insolvency procedures in four other countries -- Bidding procedures set deadline for entry and
involved auction -- Sale Agreement was for some of applicants' business units -- Neither proposal
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involved formal plan of compromise with creditors or vote, but CCAA was flexible and could be

broadly interpreted to ensure objective of preserving business was met -- Proposal was warranted,

beneficial and there was no viable alternative.

Motion by the applicants for the approval of their proposed bidding process and Sale Agreement.

The applicants had been granted CCAA protection and were involved in insolvency proceedings in
four other countries. The Monitor approved of the proposal. The bidding process set a deadline for

bids and involved an auction. The Sale Agreement was for some of the applicants' business units.
The applicants argued the proposal was the best way to preserve jobs and company value. The
purchaser was to assume both assets and liabilities. There was no formal plan for compromise with
creditors or vote planned.

HELD: Motion allowed. The CCAA was flexible and could be broadly interpreted to ensure that its
objectives of preserving the business were achieved. The proposal was warranted and beneficial and

there was no viable alternative. A sealing order was also made with respect to Appendix B, which
contained commercially sensitive documents.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11(4)

Counsel:

Derrick Tay and Jennifer Stam, for Nortel Networks Corporation, et al.

Lyndon Barnes and Adam Hirsh, for the Board of Directors of Nortel Networks Corporation and

Nortel Networks Limited.

J. Carfagnini and J. Pasquariello, for Ernst & Young Inc., Monitor.

M. Starnino, for the Superintendent of Financial Services and Administrator of PBGF.

S. Philpott, for the Former Employees.

K. Zych, for Noteholders.

Pamela Huff and Craig Thorburn, for MatlinPatterson Global Advisors LLC, MatlinPatterson

Global Opportunities Partners III L.P. and Matlin Patterson Opportunities Partners (Cayman) III

L.P.

David Ward, for UK Pension Protection Fund.

Leanne Williams, for Flextronics Inc.
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Alex MacFarlane, for the Official Committee of Unsecured Creditors.

Arthur O. Jacques and Tom McRae, for Felske and Sylvain (de facto Continuing Employees'
Committee).

Robin B. Schwill and Matthew P. Gottlieb, for Nortel Networks UK Limited.

A. Kauffman, for Export Development Canada.

D. Ullman, for Verizon Communications Inc.

G. Benchetrit, for IBM.

ENDORSEMENT

G.B. MORAWETZ J.:--

INTRODUCTION

1 On June 29, 2009, I granted the motion of the Applicants and approved the bidding procedures
(the "Bidding Procedures") described in the affidavit of Mr. Riedel sworn June 23, 2009 (the
"Riedel Affidavit") and the Fourteenth Report of Ernst & Young, Inc., in its capacity as Monitor
(the "Monitor") (the "Fourteenth Report"). The order was granted immediately after His Honour
Judge Gross of the United States Bankruptcy Court for the District of Delaware (the "U.S. Court")
approved the Bidding Procedures in the Chapter 11 proceedings.

2 I also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement")
among Nokia Siemens Networks B.V. ("Nokia Siemens Networks" or the "Purchaser"), as buyer,
and Nortel Networks Corporation ("NNC"), Nortel Networks Limited ("NNL"), Nortel Networks,
Inc. ("NNI") and certain of their affiliates, as vendors (collectively the "Sellers") in the form
attached as Appendix "A" to the Fourteenth Report and I also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse" bidding process in accordance with
the Bidding Procedures including, the Break-Up Fee and the Expense Reimbursement (as both
terms are defined in the Sale Agreement).

3 An order was also granted sealing confidential Appendix "B" to the Fourteenth Report
containing the schedules and exhibits to the Sale Agreement pending further order of this court.

4 The following are my reasons for granting these orders.
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5 The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video conference

with a similar motion being heard by the U.S. Court. His Honor Judge Gross presided over the

hearing in the U.S. Court. The Joint Hearing was conducted in accordance with the provisions of the

Cross-Border Protocol, which had previously been approved by both the U.S. Court and this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business

Long-Term Evolution ("LTE") Access assets.

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA
comprised over 21% of Nortel's 2008 revenue. The CDMA business employs approximately 3,100

people (approximately 500 in Canada) and the LTE business employs approximately 1,000 people

(approximately 500 in Canada). The purchase price under the Sale Agreement is $650 million.

BACKGROUND

8 The Applicants were granted CCAA protection on January 14, 2009. Insolvency proceedings

have also been commenced in the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143

subsidiaries, with approximately 30,000 employees globally. As of January 2009, Nortel employed

approximately 6,000 people in Canada alone.

10 The stated purpose of Nortek filing under the CCAA was to stabilize the Nortel business to

maximize the chances of preserving all or a portion of the enterprise. The Monitor reported that a

thorough strategic review of the company's assets and operations would have to be undertaken in

consultation with various stakeholder groups.

11 In April 2009, the Monitor updated the court and noted that various restructuring alternatives

were being considered.

12 On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with respect

to its assets in its CMDA business and LTE Access assets (collectively, the "Business") and that it
was pursuing the sale of its other business units. Mr. Riedel in his affidavit states that Nortel has

spent many months considering various restructuring alternatives before determining in its business

judgment to pursue "going concern" sales for Nortel's various business units.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's management

considered:

(a) the impact of the filings on Nortel's various businesses, including

deterioration in sales; and
(b) the best way to maximize the value of its operations, to preserve jobs and

to continue businesses in Canada and the U.S.
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14 Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with the
reality that:

(a) the Business operates in a highly competitive environment;
(b) full value cannot be realized by continuing to operate the Business through

a restructuring; and
(c) in the absence of continued investment, the long-term viability of the

Business would be put into jeopardy.

15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an
auction process provided the best way to preserve the Business as a going concern and to maximize
value and preserve the jobs of Nortel employees.

16 In addition to the assets covered by the Sale Agreement, certain liabilities are to be assumed
by the Purchaser. This issue is covered in a comprehensive manner at paragraph 34 of the
Fourteenth Report. Certain liabilities to employees are included on this list. The assumption of these
liabilities is consistent with the provisions of the Sale Agreement that requires the Purchaser to
extend written offers of employment to at least 2,500 employees in the Business.

17 The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel
determined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or
better offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code
and that the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18 The Bidding Procedures provide that all bids must be received by the Seller by no later than
July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 2009.
It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on or about
July 28, 2009 and an approval and vesting order from this court in respect of the Sale Agreement
and purchased assets on or about July 30, 2009.

19 The Monitor recognizes the expeditious nature of the sale process but the Monitor has been
advised that given the nature of the Business and the consolidation occurring in the global market,
there are likely to be a limited number of parties interested in acquiring the Business.

20 The Monitor also reports that Nortel has consulted with, among others, the Official Committee
of Unsecured Creditors (the "UCC") and the bondholder group regarding the Bidding Procedures
and is of the view that both are supportive of the timing of this sale process. (It is noted that the
UCC did file a limited objection to the motion relating to certain aspects of the Bidding
Procedures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined
in the Fourteenth Report and more particularly described in the Bidding Procedures.
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22 Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson Global

Advisors LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin Patterson

Opportunities Partners (Cayman) III L.P. (collectively, ''MatlinPatterson") as well the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited

exceptions, the objections were overruled.

ISSUES AND DISCUSSION

24 The threshold issue being raised on this motion by the Applicants is whether the CCAA

affords this court the jurisdiction to approve a sales process in the absence of a formal plan of

compromise or arrangement and a creditor vote. If the question is answered in the affirmative, the

secondary issue is whether this sale should authorize the Applicants to sell the Business.

25 The Applicants submit that it is well established in the jurisprudence that this court has the

jurisdiction under the CCAA to approve the sales process and that the requested order should be

granted in these circumstances.

26 Counsel to the Applicants submitted a detailed factum which covered both issues.

27 Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the

going concern value of debtors companies and that the court's jurisdiction extends to authorizing

sale of the debtor's business, even in the absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in

which the court is required to balance numerous constituents and a myriad of interests.

29 The CCAA has been described as "skeletal in nature". It has also been described as a "sketch,

an outline, a supporting framework for the resolution of corporate insolvencies in the public

interest". ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 45

C.B.R. (5th) 163 (Ont. C.A.), at paras. 44, 61, leave to appeal refused, [2008] S.C.C.A. No. 337.

("ATB Financial").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, inter alia:

(a) the power of the court to impose terms and conditions on the granting of a

stay under s. 11(4) of the CCAA;

(b) the specific provision of s. 11(4) of the CCAA which provides that the

court may make an order "on such terms as it may impose"; and

(c) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in

order to give effect to its objects. Re Canadian Red Cross Society (1998), 5

C.B.R. (4th) 299 (Ont. Gen. Div.) at para. 43; Re PSINet Ltd. (2001), 28

C.B.R. (4th) 95 (Ont. S.C.J.) at para. 5, ATB Financial, supra, at paras.
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43-52.

31 However, counsel to the Applicants acknowledges that the discretionary authority of the court
under s. 11 must be informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal
principles that govern corporate law issues. Re Stelco Inc. (2005), 9 C.B.R. (5th)
135 (Ont. C.A.) at para. 44.

32 In support of the court's jurisdiction to grant the order sought in this case, counsel to the
Applicants submits that Nortel seeks to invoke the "overarching policy" of the CCAA, namely, to
preserve the going concern. Re Residential Warranty Co. of Canada Inc. (2006), 21 C.B.R. (5th) 57
(Alta. Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the
purpose of the CCAA is to preserve the benefit of a going concern business for all stakeholders, or
"the whole economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid
liquidation of the company and allow it to continue in business to the benefit of
the whole economic community, including the shareholders, the creditors (both
secured and unsecured) and the employees. Citibank Canada v. Chase
Manhattan Bank of Canada (1991), 5 C.B.R. (3rd) 165 (Ont. Gen. Div.) at para.
29. Re Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at
para. 5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and liberal
interpretation to facilitate its underlying purpose, including the preservation of the going concern
for the benefit of all stakeholders and further that it should not matter whether the business
continues as a going concern under the debtor's stewardship or under new ownership, for as long as
the business continues as a going concern, a primary goal of the CCAA will be met.

35 Counsel to the Applicants makes reference to a number of cases where courts in Ontario, in
appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the absence
of a plan of arrangement being tendered to stakeholders for a vote. In doing so, counsel to the
Applicants submits that the courts have repeatedly recognized that they have jurisdiction under the
CCAA to approve asset sales in the absence of a plan of arrangement, where such sale is in the best
interests of stakeholders generally. Re Canadian Red Cross Society, supra, Re PSINet, supra, Re
Consumers Packaging, supra, Re Stelco Inc. (2004), 6 C.B.R. (5th) 316 (Ont. S.C.J.) at para. 1, Re
Tiger Brand Knitting Co. (2005) 9 C.B.R. (5th) 315, Re Caterpillar Financial Services Ltd. v.
Hardrock Paving Co. (2008), 45 C.B.R. (5th) 87 and Re Lehndorff General Partner Ltd. (1993), 17
C.B.R. (3rd) 24 (Ont. Gen. Div.).
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36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a
sale of a business as a going concern during a CCAA proceeding is consistent with the purposes of
the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to
the Owens-Illinois bid allows the preservation of Consumers' business (albeit
under new ownership), and is therefore consistent with the purposes of the
CCAA.

... we cannot refrain from commenting that Farley J.'s decision to approve the
Owens-Illinois bid is consistent with previous decisions in Ontario and elsewhere
that have emphasized the broad remedial purpose of flexibility of the CCAA and
have approved the sale and disposition of assets during CCAA proceedings prior
to a formal plan being tendered. Re Consumers Packaging, supra, at paras. 5, 9.

37 Similarly, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly
affirmed the court's jurisdiction to approve a sale of assets in the course of a CCAA proceeding
before a plan of arrangement had been approved by creditors. Re Canadian Red Cross Society,
supra, at paras. 43, 45.

38 Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA
proceeding where no plan was presented to creditors and a substantial portion of the debtor's
Canadian assets were to be sold. Farley J. noted as follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing
which would realize far less than this going concern sale (which appears to me to
have involved a transparent process with appropriate exposure designed to
maximize the proceeds), thus impacting upon the rest of the creditors, especially
as to the unsecured, together with the material enlarging of the unsecured claims
by the disruption claims of approximately 8,600 customers (who will be
materially disadvantaged by an interrupted transition) plus the job losses for
approximately 200 employees. Re PSINet Limited, supra, at para. 3.

39 In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of
selling the operations as a going concern:

I would observe that usually it is the creditor side which wishes to terminate
CCAA proceedings and that when the creditors threaten to take action, there is a
realization that a liquidation scenario will not only have a negative effect upon a
CCAA applicant, but also upon its workforce. Hence, the CCAA may be
employed to provide stability during a period of necessary financial and
operational restructuring - and if a restructuring of the "old company" is not
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feasible, then there is the exploration of the feasibility of the sale of the
operations/enterprise as a going concern (with continued employment) in whole
or in part. Re Stelco Inc, supra, at para. 1.

40 I accept these submissions as being general statements of the law in Ontario. The value of
equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the determining
factor should not be whether the business continues under the debtor's stewardship or under a
structure that recognizes a new equity structure. An equally important factor to consider is whether
the case can be made to continue the business as a going concern.

41 Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba and
Alberta which have similarly recognized the court's jurisdiction to approve a sale of assets during
the course of a CCAA proceeding. Re Boutique San Francisco Inc. (2004), 7 C.B.R. (5th) 189
(Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at paras.
41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.B.R. (5th) 1, (Alta. Q.B.) at para. 75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the British
Columbia Court of Appeal which questioned whether the court should authorize the sale of
substantially all of the debtor's assets where the debtor's plan "will simply propose that the net
proceeds from the sale ... be distributed to its creditors". In Cliffs' Over Maple Bay Investments Ltd.
v. Fisgard Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C.C.A.) ("Cliffs' Over Maple Bay"), the court
was faced with a debtor who had no active business but who nonetheless sought to stave off its
secured creditor indefinitely. The case did not involve any type of sale transaction but the Court of
Appeal questioned whether a court should authorize the sale under the CCAA without requiring the
matter to be voted upon by creditors.

43 In addressing this matter, it appears to me that the British Columbia Court of Appeal focussed
on whether the court should grant the requested relief and not on the question of whether a CCAA
court has the jurisdiction to grant the requested relief.

44 I do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a situation
where the debtor had no active business and did not have the support of its stakeholders. That is not
the case with these Applicants.

45 The Cliffs Over Maple Bay decision has recently been the subject of further comment by the
British Columbia Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial
Limited Partnership, 2009 BCCA 319.

46 At paragraphs 24-26 of the Forest and Marine decision, Newbury J.A. stated:

24. In Cliffs Over Maple Bay, the debtor company was a real estate developer whose
one project had failed. The company had been dormant for some time. It applied
for CCAA protection but described its proposal for restructuring in vague terms
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that amounted essentially to a plan to "secure sufficient funds" to complete the
stalled project (Para. 34). This court, per Tysoe J.A., ruled that although the Act
can apply to single-project companies, its purposes are unlikely to be engaged in
such instances, since mortgage priorities are fully straight forward and there will
be little incentive for senior secured creditors to compromise their interests (Para.
36). Further, the Court stated, the granting of a stay under s. 11 is "not a free
standing remedy that the court may grant whenever an insolvent company wishes
to undertake a "restructuring" ... Rather, s. 11 is ancillary to the fundamental
purpose of the CCAA, and a stay of proceedings freezing the rights of creditors
should only be granted in furtherance of the CCAA's fundamental purpose". That
purpose has been described in Meridian Developments Inc. v. Toronto Dominion
Bank (1984) 11 D.L.R. (4th) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make
orders which will effectively maintain the status quo for a period while the
insolvent company attempts to gain the approval of its creditors for a
proposed arrangement which will enable the company to remain in
operation for what is, hopefully, the future benefit of both the company
and its creditors. [at 580]

25. The Court was not satisfied in Cliffs Over Maple Bay that the "restructuring"
contemplated by the debtor would do anything other than distribute the net
proceeds from the sale, winding up or liquidation of its business. The debtor had
no intention of proposing a plan of arrangement, and its business would not
continue following the execution of its proposal - thus it could not be said the
purposes of the statute would be engaged ...

26. In my view, however, the case at bar is quite different from Cliffs' Over Maple
Bay. Here, the main debtor, the Partnership, is at the centre of a complicated
corporate group and carries on an active financing business that it hopes to save
notwithstanding the current economic cycle. (The business itself which fills a
"niche" in the market, has been carried on in one form or another since 1983.)
The CCAA is appropriate for situations such as this where it is unknown whether
the "restructuring" will ultimately take the form of a refinancing or will involve a
reorganization of the corporate entity or entities and a true compromise of the
rights of one or more parties. The "fundamental purpose" of the Act - to preserve
the status quo while the debtor prepares a plan that will enable it to remain in
business to the benefit of all concerned - will be furthered by granting a stay so
that the means contemplated by the Act - a compromise or arrangement - can be
developed, negotiated and voted on if necessary ...
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47 It seems to me that the foregoing views expressed in Forest and Marine are not inconsistent
with the views previously expressed by the courts in Ontario. The CCAA is intended to be flexible
and must be given a broad and liberal interpretation to achieve its objectives and a sale by the
debtor which preserves its business as a going concern is, in my view, consistent with those
objectives.

48 I therefore conclude that the court does have the jurisdiction to authorize a sale under the
CCAA in the absence of a plan.

49 I now turn to a consideration of whether it is appropriate, in this case, to approve this sales
process. Counsel to the Applicants submits that the court should consider the following factors in
determining whether to authorize a sale under the CCAA in the absence of a plan:

(a) is a sale transaction warranted at this time?
(b) will the sale benefit the whole "economic community"?
(c) do any of the debtors' creditors have a bona fide reason to object to a sale of the

business?
(d) is there a better viable alternative?

I accept this submission.

50 It is the position of the Applicants that Nortel's proposed sale of the Business should be
approved as this decision is to the benefit of stakeholders and no creditor is prejudiced. Further,
counsel submits that in the absence of a sale, the prospects for the Business are a loss of
competitiveness, a loss of value and a loss of jobs.

51 Counsel to the Applicants summarized the facts in support of the argument that the Sale
Transaction should be approved, namely:

(a) Nortel has been working diligently for many months on a plan to
reorganize its business;

(b) in the exercise of its business judgment, Nortel has concluded that it cannot
continue to operate the Business successfully within the CCAA
framework;

(c) unless a sale is undertaken at this time, the long-term viability of the
Business will be in jeopardy;

(d) the Sale Agreement continues the Business as a going concern, will save at
least 2,500 jobs and constitutes the best and most valuable proposal for the
Business;

(e) the auction process will serve to ensure Nortel receives the highest possible
value for the Business;

(f) the sale of the Business at this time is in the best interests of Nortel and its
stakeholders; and
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(g) the value of the Business is likely to decline over time.

52 The objections of MatlinPatterson and the UCC have been considered. I am satisfied that the

issues raised in these objections have been addressed in a satisfactory manner by the ruling of Judge

Gross and no useful purpose would be served by adding additional comment.

53 Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of

the most favourable transaction to emerge from the auction process and will aim to satisfy the

elements established by the court for approval as set out in Royal Bank v. Soundair (1991), 7 C.B.R.

(3rd) 1 (Ont. C.A.) at para. 16.

DISPOSITION

54 The Applicants are part of a complicated corporate group. They carry on an active

international business. I have accepted that an important factor to consider in a CCAA process is

whether the case can be made to continue the business as a going concern. I am satisfied having

considered the factors referenced at [49], as well as the facts summarized at [51], that the

Applicants have met this test. I am therefore satisfied that this motion should be granted.

55 Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the

Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court.

56 I am also satisfied that the Sale Agreement should be approved and further that the Sale

Agreement be approved and accepted for the purposes of conducting the "stalking horse" bidding

process in accordance with the Bidding Procedures including, without limitation the Break-Up Fee

and the Expense Reimbursement (as both terms are defined in the Sale Agreement).

57 Further, I have also been satisfied that Appendix B to the Fourteenth Report contains

information which is commercially sensitive, the dissemination of which could be detrimental to the

stakeholders and, accordingly, I order that this document be sealed, pending further order of the

court.

58 In approving the Bidding Procedures, I have also taken into account that the auction will be

conducted prior to the sale approval motion. This process is consistent with the practice of this

court.

59 Finally, it is the expectation of this court that the Monitor will continue to review ongoing

issues in respect of the Bidding Procedures. The Bidding Procedures permit the Applicants to waive

certain components of qualified bids without the consent of the UCC, the bondholder group and the

Monitor. However, it is the expectation of this court that, if this situation arises, the Applicants will

provide advance notice to the Monitor of its intention to do so.

G.B. ivIORAWETZ J.
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In the Matter of a Proposed Plan of Compromise or

Arrangement with Respect to Hollinger Inc. et al.

[Indexed as: Hollinger Inc. (Re)]

107 O.R. (3d) 1

2011 ONCA 579

Court of Appeal for Ontario,

Goudge, Sharpe and Karakatsanis JJ.A.

September 8, 2011

Civil procedure -- Sealing order -- Motion judge not erring

in granting sealing order in Companies' Creditors Arrangement

Act proceedings on basis of assertion that full disclosure of

terms of settlement agreements would undermine Litigation

Trustee's initiatives with respect to litigation in event that

settlements were not approved by court -- Litigation privilege

applying to terms of settlement agreements -- Sealing order

constituting minimal intrusion on open court principle as it

applied only to amounts to be paid under settlement agreements

-- Sealing order not imposing undue burden on non-settling

parties by requiring them to sign confidentiality agreement as

pre-condition to disclosure of redacted information -- Settling

parties not waiving privilege by putting virtually all

settlement terms on public record and by disclosing redacted

portions of settlement agreements to non-settling parties who

signed confidentiality agreement.

In proceedings under the Companies' Creditors Arrangement

Act, R.S.C. 1985, c. C-36, the motion judge granted a sealing

order which provided for the immediate full disclosure of the

terms of two settlement agreements, other than the amounts to
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be paid. The sealing order provided that any non-settling party

could have access to the redacted information upon signing a

confidentiality agreement and agreeing to only use the redacted

information in the settlement approval proceeding. The order

was granted on the basis of an assertion that full disclosure

of the terms of the settlement agreements would undermine the

Litigation Trustee's initiatives with respect to the litigation

in the event that the settlements were not approved by the

court. One of the non-settling parties appealed the sealing

order, arguing that it was a serious and unjustified

infringement of the open court principle.

Held, the appeal should be dismissed.

Litigation settlement privilege applied to the terms of the

two settlement agreements until the court either accepted or

rejected the settlements. Litigation settlement privilege

constitutes a social value of superordinate importance capable

of justifying a sealing order that limits the open court

principle. It was open to the motion judge to conclude that the

salutary effects of the sealing order outweighed its

deleterious effects on the right to free expression and the

public [page2 ]interest in open and accessible court

proceedings. The sealing order did not impose an undue burden

on the non-settling parties by requiring them to sign a

confidentiality agreement as a pre-condition to disclosure. The

settling parties did not waive privilege by putting virtually

all of the terms of the settlements on the public record and by

disclosing the redacted portions of the settlement agreements

to those non-settling parties who signed confidentiality

agreements.

Cases referred to

Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2

S.C.R. 522, [2002] S.C.J. No. 42, 2002 SCC 41, 211 D.L.R.

(4th) 193, 287 N.R. 203, J.E. 2002-803, 40 Admin. L.R.

(3d) 1, 44 C.E.L.R. (N.S.) 161, 20 C.P.C. (5th) 1, 18

C.P.R. (4th) 1, 93 C.R.R. (2d) 219, 113 A.C.W.S. (3d) 36,
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Kelvin Energy Ltd. v. Lee, [1992] 3 S.C.R. 235, [1992] S.C.J.

No. 88, 97 D.L.R. (4th) 616, 143 N.R. 191, J.E. 92-1625, 51

Q.A.C. 49, 36 A.C.W.S. (3d) 362; Sparling v. Southam Inc.

(1988), 66 O.R. (2d) 225, [1988] O.J. No. 1745, 41 B.L.R.

22, 12 A.C.W.S. (3d) 205 (H.C.J.)

Statutes referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 [as

am.]

Authorities referred to

Bryant, Alan W., Sidney N. Lederman and Michelle Fuerst, The

Law of Evidence in Canada, 3rd ed. (Markham, Ont.:

LexisNexis, 2009)

APPEAL from the sealing order of C.L. Campbell J. of the

Superior Court of Justice dated February 5, 2011.

Earl A. Cherniak, Q.C., Kenneth D. Kraft and Jason Squire,

for Conrad Black and Conrad Black Capital Corporation.

Paul D. Guy and Faren Bogach, for Daniel Colson.

Michael E. Barrack and Megan Keenberg, for Hollinger Inc.

John Lorn McDougall, Q.C., Norman J. Emblem and Matthew

Fleming, for KPMG LLP.

Ronald Foerster, for Torys LLP.

David C. Moore, for Catalyst Fund General Partner I Inc.

George Benchetrit, for indenture trustee.

Lawrence Thacker, for Ernst & Young Inc., monitor.

[1] BY THE COURT: -- Conrad Black and Conrad Black Capital

Corporation ("Black") appeal a sealing order redacting the

amounts to be paid by the respondents, Torys LLP and KPMG LLP

Canada, to the respondent, Hollinger Inc., pursuant to two
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proposed settlement agreements. The settlement agreements were

made in the context of a Companies' Creditor Arrangement Act,

R.S.C. 1985, c. C-36 ("CCAA") proceeding and are subject to

court approval. The sealing order provides for the immediate

full disclosure of all terms of the settlements, other than the

amounts to be paid, and details as to the manner of payment in

[page3 ]the Torys agreement. The sealing order further

provides that any non-settling party may have access to the

redacted information upon signing a confidentiality agreement

only to use the redacted information in the settlement approval

proceeding. The sealing order terminates upon final approval of

the settlements.

[2] For the following reasons, we reject Black's argument

that the sealing order constitutes a serious and unjustified

infringement of the open court principle and dismiss the

appeal.

Facts

[3] Hollinger and two related corporations have been granted

CCAA protection pursuant to a Commercial List order made in

August 2007. The order appoints a Litigation Trustee to deal

with the assets available to Hollinger's creditors which

consist almost entirely of Hollinger's claims against former

officers, directors and advisors, including Black, Torys and

KPMG.

[4] Black asserts a claim against Hollinger in the CCAA

proceedings, as well as claims for contribution and indemnity

against Torys and KPMG in relation to several claims asserted

against him by Hollinger.

[5] Settlement discussions and mediations between Hollinger,

the Litigation Trustee, Torys and KPMG led to two settlement

agreements that require court approval. The draft settlement

agreements were circulated to all parties with the amounts to

be paid by way of settlement redacted. The respondents moved

before the judge dealing with the CCAA proceedings for the

sealing order that is the subject of this appeal. The crucial

paragraph of the affidavit filed by Hollinger in support of

that motion reads as follows:
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21. In my view, disclosure of the commercially sensitive

terms contained in the Settlements and the strategy of the

Litigation Trustee and other confidential details relating to

Litigation Assets set out in the Litigation Trustee's Report

would undermine the Litigation Trustee's initiatives with

respect to the remaining Litigation Assets including, without

limitation, any possible settlements the Litigation Trustee

may reach in respect of any of the remaining Litigation

Assets and litigation with KPMG or Torys, in the event that

the settlements are not approved.

[6] The Litigation Trustee's report has since been disclosed.

There was no cross-examination on that affidavit.

[7] Although the terms of the settlements are not directly at

issue on this appeal, Black relies on the fact that both

settlement agreements provide for a "bar order" that would

prevent anyone sued by Hollinger; any shareholder, officer,

director or creditor of Hollinger; and any person who could

claim rights or interest through Hollinger from making any

claim against Torys [page4 ]or KPMG in relation to the advice

given by those parties to Hollinger. Black points out that the

bar orders would extinguish his indemnity claims against Torys

and KPMG. On the other hand, the respondents submit that the

bar orders are economically neutral for Black and other non-

settling defendants. This is because Hollinger waives its

right to claim joint and several liability with respect to

shared liability between settling and non-settling defendants

if the non-settling defendant can establish a right to

contribution and indemnity from a settling defendant.

Decision of the Motion Judge

[8] The motion judge found that litigation settlement

privilege applied to the terms of the two settlement

agreements. He concluded that the onus to establish that a

sealing order protecting the confidentiality of the amounts of

the settlements was in the public interest had been satisfied

and that the test set out in Sierra Club of Canada v. Canada

(Minister of Finance), [2002] 2 S.C.R. 522, [2002] S.C.J.

No. 42 ("Sierra Club") had been met.
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[9] On the motion judge's suggestion, the sealing order

included a "comeback" clause, permitting any party affected by

the settlement motion to request relief from the sealing order

if it operated in a manner that would prevent that party from

making full submissions as to the approval of the settlement.

Issues

[10] Black submits

(1) that the evidence was insufficient to justify a sealing

order and departure from the open court principle;

(2) that the requirement that a party seeking disclosure of the

settlement amounts must sign a confidentiality agreement

imposes an undue burden; and

(3) that the respondents have waived privilege.

Analysis

1. Sufficiency of the evidence to justify a sealing order

[11] It is common ground that the motion judge applied the

correct legal test, namely, that laid down by the Supreme Court

of Canada in Sierra Club, at para. 53:

A confidentiality order . . . should only be granted when:

(a) such an order is necessary in order to prevent a

serious risk to an important interest, including a

commercial interest, in the context [page5 ]of

litigation because reasonably alternative measures

will not prevent the risk; and

(b) the salutary effects of the confidentiality order,

including the effects on the right of civil

litigants to a fair trial, outweigh its deleterious

effects, including the effects on the right to free

expression, which in this context includes the

public interest in open and accessible court

proceedings.

[12] Before us, there were two significant concessions.

[13] First, the respondents indicated that they place no

reliance upon the portions of the Litigation Trustee's

affidavit referring to the "commercial sensitivity" of the



redacted terms of the settlement. They rely solely upon the

evidence that public disclosure of the settlement amounts

before the agreements had been approved "would undermine the

Litigation Trustee's initiatives with respect to

. . litigation with KPMG or Torys, in the event that the

settlements are not approved".

[14] Second, Black conceded that his attack on the terms of

the sealing order rests on the open court principle and that he

does not assert that the terms of the sealing order give rise

to any procedural disadvantage.

[15] The respondents assert that their interest in

maintaining the confidentiality of the amounts of the proposed

settlements falls squarely within litigation settlement

privilege. Simply put, the respondents say that should the

settlement agreements not be approved, they would be unfairly

prejudiced in the litigation that would follow if they had to

disclose publicly the amounts they were prepared to pay or

accept in settlement of the claims asserted by the Litigation

Trustee.

[16] It is well established that in order to foster the

public policy favouring the settlement of litigation, the law

will protect from disclosure communications made where

(1) there is a litigious dispute;

(2) the communication has been made "with the express or

implied intention it would not be disclosed in a legal

proceeding in the event negotiations failed"; and

(3) the purpose of the communication is to attempt to effect a

settlement: see Bryant, Lederman and Fuerst, The Law of

Evidence in Canada, 3rd ed. (Markham, Ont.: LexisNexis,

2009) at p. 1033, 14.322); Inter-Leasing Inc. v. Ontario

(Minister of Finance), [2009] O.J. No. 4714, 256 O.A.C.

83 (Div. Ct.).

[17] We agree with the motion judge that those conditions are

met here. We see no error in the motion judge's conclusion that

[page6 ]"[l]itigation settlement privilege . . . applies in

this case at least until the Court either accepts or rejects

the settlement". In the context of this case, Hollinger, Torys
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and KPMG have a legally protected interest in being afforded a

zone of confidentiality to shelter the most sensitive aspect of

their proposed settlement.

[18] The sealing order protects litigation settlement

privilege and thereby fosters the strong public interest in the

settlement of disputes and the avoidance of litigation. "This

policy promotes the interests of litigants generally by saving

them the expense of trial of disputed issues, and it reduces

the strain upon an already overburdened provincial Court

system" (Kelvin Energy Ltd. v. Lee, [1992] 3 S.C.R. 235, [1992]

S.C.J. No. 88, at p. 259 S.C.R., citing Sparling v. Southam

Inc. (1988), 66 O.R. (2d) 225, [1988] O.J. No. 1745 (H.C.J.),

at p. 230 O.R. (emphasis added by the Supreme Court)).

[19] The rationale for litigation settlement privilege is

that unless parties have an assurance that their efforts to

negotiate a resolution will not be used against them in

litigation should they fail to resolve their dispute, they will

be reluctant to engage in the settlement process in the first

place. A legal rule that created a disincentive of that nature

would run contrary to the public policy favouring settlements.

[20] We agree with the respondents that litigation settlement

privilege constitutes a social value of superordinate

importance capable of justifying a sealing order that limits

the open court principle.

[21] In our view, it was open to the motion judge to conclude

under the Sierra test that the salutary effects of the sealing

order outweighed its deleterious effects on the important right

to free expression and the public interest in open and

accessible court proceedings.

[22] While the evidence led in support of the sealing order

is limited to a bald statement that full disclosure of the

terms of the settlement agreement "would undermine the

Litigation Trustee's initiatives with respect to

. . . litigation with KPMG or Torys, in the event that the

settlements are not approved", in light of the strong public

policy favouring settlements and the recognized privilege that



protects the confidentiality of settlement discussions, the

motion judge did not err in concluding that the evidence was

sufficient to satisfy the onus under the Sierra test.

[23] We agree with the respondents that the motion judge's

sealing order was a minimal intrusion on the open court

principle and on the procedural rights of the non-settling

parties. The sealing order protected only the amounts of the

settlements and [page? ]it gave the non-settling parties ready

access to the amounts of the settlement upon signing a

confidentiality agreement. The "come back" clause allowed any

party to return to court for a reassessment of the need for the

sealing order should the circumstances change.

[24] We do not accept Black's submission that these are

concluded agreements for which the litigation settlement

privilege is spent. The settlement agreements at issue here

have no legal effect until they are approved. In the context of

this litigation and these settlement discussions, we are

satisfied that just as the threat of disclosure of pre-

resolution discussions would likely discourage parties from

attempting to settle, so too would the threat of disclosure of

their tentative settlement requiring court approval. We add,

however, that our conclusion on the privileged nature of a

settlement requiring court approval is based on the facts and

circumstances of this case, and we leave to another day the

issue of whether the privilege always attaches to other

settlements requiring court approval, for example, class action

settlements or infant settlements, where different values and

considerations may apply.

[25] Nor do we agree with Black's argument that because the

litigation settlement privilege would still prevent any party

from introducing the terms of the settlement into evidence in

any trial that might follow should the court not approve the

settlements, the information can now be made available to the

public at large. We know of no authority that limits the reach

of litigation settlement privilege in this manner. Moreover,

the argument that no harm could flow from full public

disclosure appears to us to ignore the practical reality that

allowing for full public disclosure of all terms of the



settlement agreements prior to court approval would have a very

perverse effect on the desired incentives to engage in

settlement discussions in the context of high-stakes, high-

profile litigation.

2. Did the confidentiality agreement impose an undue

burden?

[26] We see no merit in the submission that Black's right to

obtain disclosure of the settlement amounts was unduly burdened

by the term of the sealing order requiring him to sign a

confidentiality agreement as a pre-condition to disclosure.

This term of the sealing order protects the non-settling

parties' procedural right to have full access to the terms of

the settlement agreements while maintaining the protection of

the litigation settlement privilege. It is only if Black uses

the privileged information for some improper purpose that he

would face the [page8 ]prospect of some sanction for breach.

Contrary to the submission that that sanction would inevitably

be "draconian", it would be a matter for the discretion of the

court to decide an appropriate sanction in the circumstances

and we see no reason to fear that the court would decide to

impose a sanction that did not fit the circumstances of the

case.

[27] We add here that we do not consider the terms of the bar

orders relevant to the issue of the sealing order. Neither the

motion judge nor this court was asked to pass upon the

appropriateness of the bar orders at this stage and as the

sealing order allows Black to obtain full disclosure of the

terms of the settlement, Black suffers no disadvantage if he

chooses to challenge the settlement on the ground that the bar

orders should not be approved.

3. Did the respondents waive privilege?

[28] Black submits that by putting virtually all of the terms

of the settlements on the public record and by disclosing the

redacted portions of the settlement agreements to those non-

settling parties who sign confidentiality agreements, the

respondents have waived privilege.

[29] We disagree. These terms were imposed by court order
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(albeit at the suggestion of the parties) and we fail to see

how or why abiding by the terms of a court order should result

in a finding that a party has waived privilege. Moreover, in

our view, this argument is inconsistent with Black's purported

reliance on the open court principle as requiring disclosure of

the settlement amounts. The terms of the order said to amount

to a waiver of privilege were plainly motivated to ensure that

the sealing order was minimally intrusive on the open court

principle. To accept Black's submission that those terms of the

order constitute waiver would be to require sealing orders to

be more restrictive than necessary to protect the public

interest in fostering settlements. Such a rule would be self-

defeating and contrary to the public interest in open access

to court proceedings.

4. Conclusion

[30] We conclude that the sealing order strikes an

appropriate balance between the public interest in the

promotion of settlements and the public interest in the open

court principle:

(i) the public interest in the promotion of settlements and the

protection of settlement privileged information and

communications is met by the sealing of the redacted

portions of the settlement agreements from the public

record; and [page9 ]

(ii) the public interest in the open court principle is met by

the public disclosure of all but the redacted terms of the

settlement agreements, and the time-limited nature of the

sealing order, lasting only so long as the settlements

remain contingent on court approval.

[31] In addition, the sealing order strikes the appropriate

balance between the competing private interests of the parties:

(i) the settling parties' interest in maintaining the

confidentiality of their privileged information is met by

the sealing of the redacted portions of the settlement

agreements;

(ii) the interests of all non-settling defendants (including

Black) are met by the approval of the confidentiality

agreement provision affording them access to the redacted

portions of the settlement agreements and thereby enabling
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them to respond meaningfully

motion.

Disposition

the settlement approval

[32] The appeal is dismissed. In accordance with the

agreement of counsel, the respondents Hollinger, Torys and KPMG

are entitled to costs of $10,000 each, inclusive of

disbursements and applicable taxes.

Appeal dismissed.
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