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TAKE NOTICE THAT the Creditor/Moving Party, Orgain, Inc. (“Orgain”), will make 

a motion to the Ontario Superior Court of Justice on a date and at a time to be determined 
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by the Court, at the courthouse located at 330 University Avenue, Toronto, Ontario  M5G 

1R7. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally and in-

person unless directed otherwise by the Court. 

THE MOTION IS FOR AN ORDER: 

(a) Lifting the stay of proceedings for the limited purpose of allowing the 

Arkansas State Court to fully and finally adjudicate the dispute between 

Orgain, Iovate Health Sciences International, Inc. (“Iovate Canada”), Iovate 

Health Sciences U.S.A., Inc. (“Iovate US”), and the Royal Bank of Canada 

(“RBC”) as described below; and 

(b) Such further and other relief as counsel may request and this Court may 

deem just. 

THE GROUNDS FOR THE MOTION ARE: 

1. On November 17, 2024, Orgain obtained an Amended Judgment against Iovate 

requiring Iovate to pay USD$12,500,000. 

2. Iovate failed or refused to pay the Amended Judgment. 

3. In Summer 2025, Orgain filed Writs of Garnishment in the State of Arkansas and 

served same on Walmart, Inc. The Writs of Garnishment require Walmart to pay to Orgain 

any amounts that it otherwise would pay to Iovate until the Amended Judgment is 

satisfied. 
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4. In August 2025, Iovate filed an emergency application to set aside the Writ of 

Garnishment Orgain filed against Walmart in the State of Arkansas. 

5. On August 12, 2025, RBC, a secured creditor of Iovate, intervened in the 

garnishment proceedings in the Arkansas State Court and claimed that it was entitled to 

seize the funds held by Walmart on Orgain’s behalf pursuant to the Writ of Garnishment. 

6. The Arkansas State Court held that it would adjudicate the issue of whether the 

funds held by Walmart belonged to Orgain or could be seized by RBC following full 

briefing and argument. 

7. On August 25, 2025, the Arkansas State Court dismissed Iovate’s emergency 

application and held that the Writ of Garnishment filed in Arkansas against Walmart was 

validly filed. 

8. On September 5, 2025, Walmart filed its Answer to the garnishment proceedings 

in Arkansas and confirmed that it was holding USD$11,333,502.67 in funds that would 

otherwise have been payable to Iovate to be paid to Orgain. 

9. On September 5, 2025, Iovate filed Notices of Intention to Make a Proposal in the 

Ontario Superior Court of Justice. Then, on September 9, 2025, Iovate filed a Chapter 15 

Petition in the U.S. District Court for the Southern District of New York. On September 10, 

2025, a stay of proceedings was entered by the U.S. District Court for the Southern 

District of New York, which has had the effect of pausing the progress of the Arkansas 

garnishment proceeding. 
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10. On October 3, 2025, Iovate bought a motion for an extension of the stay, where 

the proposal trustee represented that it intended to work cooperatively with Orgain to 

resolve the issue of distribution of the funds being held by Walmart. Shortly thereafter, 

the proposal trustee filed a motion in the United States bankruptcy proceeding seeking to 

direct Walmart to pay these funds to Iovate without notice to Orgain. 

11. The issue of whether the funds held by Walmart in the State of Arkansas belong 

to Orgain or may be seized by RBC is governed by Arkansas State Law. 

12. Moreover, the Arkansas State Court has the jurisdiction to grant declarations as to 

title of property within the State of Arkansas. 

13. Consequently, it is just and equitable to lift the stay of proceedings arising from the 

Notices of Intention to Make a Proposal of Iovate to allow the narrow question of whether 

the funds held by Walmart belong to Orgain to be adjudicated by the Arkansas State 

Court. 

STATUTES AND RULES RELIED UPON: 

14. Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 69.4. 

THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE RELIED ON AT THE 
HEARING OF THE MOTION: 

 

(a) the Affidavit of Mark Bettilyon sworn October 14, 2025; 

(b) the Affidavit of Geoffrey Treece (to be served and filed in advance of the 

motion); and  
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(c) such further and other materials as counsel may advise and the Court may 

permit. 

October 14, 2025 DAVIES WARD PHILLIPS & VINEBERG LLP 
155 Wellington Street West 
Toronto ON  M5V 3J7 

Natasha MacParland (LSO#42383G) 
Tel: 416.863.5567 
Email: nmacparland@dwpv.com 
 
Chenyang Li (LSO#73249C) 
Tel: 416.367.7623 
Email: cli@dwpv.com 
 
Lawyers for the Creditor, Orgain, Inc. 
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I, MARK BETTILYON, of the City of Salt Lake City, in the State of Utah, United 

States of America, MAKE OATH AND SAY: 
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1. I am a trial lawyer and chair of the litigation group at Thorpe North & Western LLP. 

I was counsel for Orgain, Inc. (“Orgain”) in its proceeding against Iovate Health Sciences 

International Inc. (“Iovate Canada”) and Iovate Health Sciences U.S.A. Inc. (“Iovate US”, 

and together with Iovate Canada, “Iovate”) in the U.S. District Court of the Central District 

of California in Court Docket No. 8:18-cv-01253-JLS-ADS (the “California Proceeding”). 

As such, I have personal knowledge of the facts and matters deposed to in this Affidavit, 

except where such matters are based on information and belief, in which case I verily 

believe them to be true. 

2. In this Affidavit, I provide certain background information concerning litigation that 

occurred in the California Proceeding involving Iovate, court proceedings in the State of 

Arkansas (defined below as the Arkansas Enforcement Proceeding) to enforce the 

judgment that resulted from the California Proceeding, as well as Orgain’s participation in 

the Ontario insolvency proceeding.  

3. In swearing this Affidavit I am not authorized to waive, nor do I intend to waive, any 

potentially applicable privilege held by Orgain, or any of their affiliates. 

A. THE GENESIS OF THE DISPUTE BETWEEN ORGAIN AND IOVATE 

4. Orgain and Iovate both manufacture and sell plant-based protein powders and 

ready-to-drink nutritional shakes. Iovate, however, had repeatedly breached Orgain’s 

trademarks in its attempt to win market share by deceiving consumers and attempting to 

pass off its own products as Orgain’s products. Orgain claimed false advertising against 

Iovate to reflect same.  
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5. One of the many examples of Iovate’s infringement of Orgain’s trademarks is 

demonstrated in the illustration below. The product on the left of the image is Orgain’s 

“Organic Protein” product. The product on the right of the image is Iovate’s “Organic 

Protein” product. As the image demonstrates, Iovate has marketed its product with logos 

and designs that are confusingly similar to Orgain’s products. 

 

6. Iovate’s trademark infringement was intentional and calculated. In fact, each time 

Orgain changed its product marketing, Iovate quickly followed and modified its product 

marketing to resemble the new creative designs and imagery selected by Orgain. 
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7. Iovate’s trademark infringement was so comprehensive and thorough that retailers 

frequently stocked Iovate’s products rather than Orgain’s products in displays labelled 

and/or designed for exclusively Orgain products. Orgain also frequently received 

complaints from consumers who bought products of Iovate who believed that they had 

actually bought a product of Orgain. 

B. THE CALIFORNIA PROCEEDING 

8. On July 18, 2018, Orgain filed a complaint that commenced the California 

Proceeding to enforce its intellectual property rights, seek damages from Iovate for 

violating those rights, and protect consumers from the intentional confusion Iovate 

injected into the marketplace. 

9. The jury trial of the California Proceeding commenced in August 2023. 

10. At the conclusion of the trial, the jury awarded USD$10,035,481 in damages. This 

was the entire amount of damages Orgain had claimed. 

11. On April 17, 2024, the U.S. District Court for the Central District of California 

entered a Judgment in favour of Orgain for the amount of the jury award, 

USD$10,035,481 (the “Judgment”). The Judgment also enjoined Iovate from engaging 

in further infringing Orgain’s trademarks. Attached hereto as Exhibit “A” is a copy of the 

Judgment. 

12. On May 1, 2024, Orgain filed a motion for attorneys’ fees in the amount of 

USD$5,899,498.03. 
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13. On May 3, 2024, counsel for Orgain and counsel for Iovate settled Orgain’s 

attorneys’ fees claim and agreed to a settlement of damages and fees for an all-in amount 

of USD$12,500,000 (the “Settlement”). 

14. Thereafter, Iovate reneged on the Settlement. In fact, on August 12, 2024, Iovate 

filed a false report with the U.S. District Court for the Central District of California claiming 

that the parties had not reached the Settlement. 

15. On August 30, 2024, Orgain filed a motion to enforce the Settlement. 

16. On October 31, 2024, the U.S. District Court for the Central District of California 

granted Orgain’s motion to enforce the Settlement. Attached hereto as Exhibit “B” is a 

redacted copy of an Order Granting Motion to Enforce Settlement Agreement issued in 

the California Proceeding (the “Order to Enforce Settlement Agreement”). Certain 

portions of the Order to Enforce Settlement Agreement are redacted because that 

redacted information is sealed by a Sealing Order issued in the California Proceeding on 

November 17, 2024 (the “Sealing Order”).  

17. On November 17, 2024, the U.S. District Court for the Central District of California 

entered an Amended Judgment awarding Orgain USD$12,500,000 against Iovate. 

Attached hereto as Exhibit “C” is a copy of a formal Amended Judgment entered in the 

California Proceeding. 

18. Although Iovate filed a notice of appeal of the Judgment, Iovate abandoned that 

appeal. Attached hereto as Exhibit “D” is a copy of an Order Dismissing an Appeal 
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issued by the U.S. Circuit Court of Appeals for the Ninth Circuit in Court Docket No. 8:18-

cv-01253-JLS-ADS on December 19, 2024. 

19. Iovate chose not to appeal the Amended Judgment. Iovate can no longer appeal 

the Amended Judgment because the appeal period has expired. 

C. ENFORCEMENT OF THE AMENDED JUDGMENT 

20. In early 2025, Orgain attempted to reach an agreement with Iovate regarding their 

payment of the Amended Judgment. However, Iovate made no offers in that regard. Nor 

did they take any steps to pay the Amended Judgment. 

21. When it became clear that Iovate was unwilling to pay the Amended Judgment, 

Orgain served notices of levy on Iovate’s customers, including Walmart, Inc. (“Walmart”), 

GNC Holdings LLC, Franchise Group, Inc. and Amazon Inc.  

22. On April 23, 2025, Iovate filed an ex parte application with the U.S. District Court 

for the Central District of California seeking to vacate and quash the notices of levy that 

Orgain served. The U.S. District Court for the Central District of California held that the 

notices of levy could not be filed in California because they concerned property located 

outside of the State of California. Attached hereto as Exhibit “E” is a copy of an Order 

Granting Iovate’s Ex Parte Application to Vacate and Quash Notices of Levy issued on 

April 28, 2025. 

23. After the U.S. District Court for the Central District of California held that notices of 

levy had to be filed in the States in which the property at issue resided, Orgain had the 

Amended Judgment recognized in Arkansas where Walmart is headquartered. 
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24. Orgain also began the process of garnishing funds otherwise payable to Iovate 

from Walmart. Orgain did so by filing a Writ of Garnishment with the State Court of 

Arkansas and commencing garnishment proceedings as required under Arkansas State 

Law in the Circuit Court of Benton County, Civil Division bearing Court File No. 04CV-25-

1607 (the “Arkansas Enforcement Proceeding”). 

25. In August 2025, Iovate filed an emergency application in the State Court of 

Arkansas seeking to quash Orgain’s Writ of Garnishment against Walmart. On August 

25, 2025, the State Court of Arkansas denied Iovate’s request to quash Orgain’s Writ of 

Garnishment. In the Court’s oral reasons, the Court held that “Orgain has a legitimate 

judgment against Iovate that they are entitled to try to collect”. A copy of the transcript of 

the emergency application hearing and oral reasons of the Court dated August 25, 2025 

is attached hereto as Exhibit “F”. 

26. On September 3, 2025, the State Court of Arkansas entered an Order to the same 

effect. A copy of the Order is attached hereto as Exhibit “G”. 

27. On August 12, 2025, a secured creditor of Iovate, the Royal Bank of Canada 

(“RBC”), filed a motion to intervene in the Arkansas Enforcement Proceeding. RBC 

claimed that it was entitled to seize the funds Walmart was holding on behalf of Orgain 

pursuant to the Writ of Garnishment. The Arkansas State Court held that the matter of the 

party with an entitlement to the funds held by Walmart would be adjudicated before it after 

full briefing and argument. A copy of the Motion to Intervene and the companion brief are 

attached hereto as Exhibit “H”.  
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28. On September 5, 2025, Walmart filed its Answer to the Arkansas Enforcement 

Proceeding. Walmart indicated that it was prepared to comply with the Writ of 

Garnishment and was holding USD$11,333,502.67 in funds that would otherwise have 

been payable to Iovate to be paid to Orgain in accordance with the Writ of Garnishment. 

A copy of this Answer is attached hereto as Exhibit “I”.  

29. On September 5, 2025, on the same day, Iovate filed Notices of Intention to Make 

a Proposal in the Ontario Superior Court of Justice. 

30. On September 9, 2025, Iovate filed a Chapter 15 Petition in the U.S. District Court 

for the Southern District of New York. On September 10, 2025, a stay of proceedings was 

entered by the U.S. District Court for the Southern District of New York, which has had 

the effect of pausing the progress of the Arkansas Enforcement Proceeding. 

31. On October 3, 2025, the Proposal Trustee brought a motion for an extension of s 

stay in the Notices of Intention to Make a Proposal before Justice Conway of the Ontario 

Superior Court of Justice. At this motion, the Proposal Trustee represented that it 

intended to work cooperatively with Orgain to resolve the issue of the funds being held 

by Walmart. Neither Orgain nor its counsel, however, received any correspondence from 

the Proposal Trustee after October 3, 2025. Instead, Orgain discovered on October 7, 

2025 that Iovate (presumably with the consent of the Proposal Trustee) had launched 

unilaterally a motion in the U.S. District Court for the Southern District of New York 

seeking an order directing Walmart to pay the funds they are holding to Iovate without 

consulting Orgain. 
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32. The only step left before the funds held by Walmart pursuant to the Writ of 

Garnishment on Orgain’s behalf may be released to Orgain is the issuance by the 

Arkansas State Court of an order permitting the release of funds. Such orders are issued 

in the ordinary course of debt collection proceedings in the State of Arkansas. 

SWORN REMOTELY by Mark 
Bettilyon stated as being located in the 
City of Salt Lake City, in the State of 
Utah, United States of America, 
BEFORE ME at the City of Toronto, in 
the Province of Ontario, this 14th day of 
October, 2025. 
 
 
 

 

 

Commissioner for Taking Affidavits 
 

CHENYANG LI (LSO#73249C) 

 MARK BETTILYON 
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THIS IS EXHIBIT “A” REFERRED TO IN THE 
AFFIDAVIT OF MARK BETTILYON,  

AFFIRMED BEFORE ME THIS 14TH DAY OF OCTOBER, 2025 
 

______________________________________________ 

Chenyang Li, Commissioner for Oaths 
for the Province of Ontario, Canada  
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

ORGAIN, INC., 
 

Plaintiff, 
 

v. 
 
IOVATE HEALTH SCIENCES 
INTERNATIONAL, INC., a Canadian 
Corporation; and IOVATE HEALTH 
SCIENCES INTERNATIONAL U.S.A., 
INC., a Delaware Corporation, 
 

Defendants. 

 Case No.: 8:18-CV-01253 JLS (ADSx) 
 
 
 
JUDGMENT 

  

JS-6

Case 8:18-cv-01253-JLS-ADS   Document 479   Filed 04/17/24   Page 1 of 5   Page ID #:7830720



JUDGMENT 

 On August 22, 2023, the foregoing matter was called for trial in Courtroom 

8A of the United States District Court, Central District of California, the Honorable 

Josephine L. Staton presiding.  On September 6, 2023, the jury returned a 

unanimous verdict in favor of Plaintiff Orgain, Inc. 

 Having reviewed the Parties’ briefing of equitable issues related to final 

judgment, IT IS ORDERED, ADJUDGED, AND DECREED: 

 That judgment be, and hereby is, entered in favor of Plaintiff Orgain, Inc., 

and against Defendants Iovate Health Sciences International, Inc. and Iovate Health 

Sciences U.S.A., Inc. on its claims for Lanham Act trade dress infringement and 

unfair competition, California common law unfair competition, and claims made 

under California’s Unfair Competition Law and False Advertising Law.  

 That Iovate Health Sciences International, Inc. and Iovate Health Sciences 

U.S.A., Inc. infringed Orgain, Inc.’s trade dress that Orgain, Inc. uses for certain of 

its organic protein products and which is composed of the following elements:  

1. The term ORGANIC PROTEIN is in a unique, black font against a white 

background located just above the center of the container with its house 

brand located above ORGANIC PROTEIN; 

2. ORGANIC PROTEIN is framed inside green bands that circumscribe the top 

and bottom portions of the container; 

3. The term ORGANIC is positioned directly on top of the term PROTEIN; 

4. The term ORGANIC and PROTEIN are in a similar font; and 

5. The front label also incorporates a green leaf and colored areas highlighting 

the dietary profile of the product. 

 That Orgain, Inc. is AWARDED damages in the amount of $10,035,481. 

Defendants Iovate Health Sciences International, Inc. and Iovate Health Sciences 

U.S.A., Inc. shall be jointly and severally liable for that damages award. 

Case 8:18-cv-01253-JLS-ADS   Document 479   Filed 04/17/24   Page 2 of 5   Page ID #:7830821



 That Defendants Iovate Health Sciences International, Inc. and Iovate Health 

Sciences U.S.A., Inc., and any and all of those acting in concert therewith, are 

hereby permanently enjoined from using any the infringing labels shown below, or 

any label or packaging confusingly similar to Orgain, Inc.’s above-described trade 

dress.  
 

Exhibit 62 Exhibit 63 

  

 

Exhibit 67 Exhibit 68 Exhibit 74 

   

 

Exhibit 78 Exhibit 79 Exhibit 80 Exhibit 81 

Case 8:18-cv-01253-JLS-ADS   Document 479   Filed 04/17/24   Page 3 of 5   Page ID #:7830922



    

Exhibit 1958 Exhibit 1959 Exhibit 1960 Exhibit 1961 

  

  

  

 That Orgain, Inc. shall recover post-judgment interest under 28 U.S.C. 1961. 

 That Orgain, Inc. may file an application to the Clerk to tax costs under 

Federal Rule of Civil Procedure 54(d) and Local Rules 54-2 and 54-3. 

 That Defendants Iovate Health Sciences International, Inc. and Iovate Health 

Sciences U.S.A., Inc. shall take nothing. 

 And that the Court shall retain jurisdiction over any motion for attorneys’ 

fees, which shall be filed within 14 days of the date of this Order, and any motion to 

retax costs, which shall be filed within 7 days of the Clerk’s decision on Orgain, 

Inc.’s application to tax costs.  Fed. R. Civ. P. 54(d)(2)(B)(i); C.D. Cal. L.R. 54-2.5.  

Case 8:18-cv-01253-JLS-ADS   Document 479   Filed 04/17/24   Page 4 of 5   Page ID #:7831023



 

Dated this 17th day of April, 2024.   

        
HON. JOSEPHINE L. STATON  
UNITED STATES DISTRICT JUDGE 

Case 8:18-cv-01253-JLS-ADS   Document 479   Filed 04/17/24   Page 5 of 5   Page ID #:7831124



 

 

 

 

 

 

 

 

 

 

 

THIS IS EXHIBIT “B” REFERRED TO IN THE 
AFFIDAVIT OF MARK BETTILYON,  

AFFIRMED BEFORE ME THIS 14TH DAY OF OCTOBER, 2025 
 

______________________________________________ 

Chenyang Li, Commissioner for Oaths 
for the Province of Ontario, Canada  
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REDACTED VERSION FILED  
PURSUANT TO COURT ORDER 

DATED NOVEMBER 18, 2024 
(ECF NO. 524) 
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
CIVIL MINUTES – GENERAL 

 
Case No.  8:18-cv-01253-JLS-ADS                                                 Date: October 31, 2024 
Title:  Orgain, Inc. v. Northern Innovations Holding Corp. et al  

 

______________________________________________________________________________ 
                                         CIVIL MINUTES – GENERAL                                            1 

 
 

Present: Honorable JOSEPHINE L. STATON, UNITED STATES DISTRICT JUDGE 
 
           Kelly Davis                         N/A               
 Deputy Clerk      Court Reporter 
 
Attorneys Present for Plaintiffs:         Attorneys Present for Defendant: 
 
            Not Present         Not Present 
 

PROCEEDINGS:  [UNDER SEAL] 
(IN CHAMBERS)  ] ORDER GRANTING MOTION TO 
ENFORCE SETTLEMENT AGREEMENT (Doc. 498) 

  
Before the Court is a Motion to Enforce Settlement Agreement filed by Plaintiff 

Orgain, Inc. (“Orgain”).  (Mot., Doc. 498; Mem., Doc. 497-1.)  Defendants Iovate Health 
Sciences International, Inc. and Iovate Health Sciences U.S.A., Inc. (collectively 
“Iovate”) opposed, and Orgain responded.  (Opp., Doc. 505; Reply, Doc. 511.)  Having 
considered the parties’ papers, and for the following reasons, the Court GRANTS the 
Motion.   
 
I. BACKGROUND 

 
The underlying facts of this case are well-known to the parties at this late stage in 

litigation, and so the Court need not recount them here.  Suffice it to say that after a six-
day trial, the jury returned a verdict in favor of Orgain on all counts and awarded Orgain 
$10,035,481 in damages; the Court entered judgment accordingly on April 17, 2024.  
(Judgment, Doc. 479.)   

 
Thereafter, the parties re-engaged in settlement discussions.  (Mem. at 5.)  Both 

parties had a primary point of contact for settlement negotiations during this time: Peter 

Case 8:18-cv-01253-JLS-ADS     Document 516 *SEALED*      Filed 10/31/24     Page 1 of 10
Page ID #:80777
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de Jonge (“de Jonge”) for Orgain, and Dave Reid (“Reid”) for Iovate.  (Id.)  Orgain 
argues that de Jonge and Reid’s extensive negotiations resulted in the formation of a 
binding settlement agreement on May 3, 2024.  (Mem. at 13–16.)  Though Iovate argues 
that this agreement was not binding (more on this later), Iovate does not dispute any of 
the following facts regarding the parties’ negotiations.   

  
A. The May 3 Agreement 

 
On April 25, 2024, Reid called de Jonge and reinstated a prior settlement offer of 

 that had been made during trial.  (Mem. at 5; de Jonge Decl. ¶ 2, Doc. 497-2.)  
Orgain countered later that day with a settlement demand of .  (Ex. A at 7, 
Doc. 497-3.)  On April 29, 2024, Reid sent de Jonge an email proposing Iovate’s “offer 
of compromise”:  
 

  
       
  
       

 
 

 
  

 
 

  
 
(Ex. A at 5.)   
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At 2:13 p.m. on May 3, 2024, de Jonge sent Reid an email outlining “Orgain’s 
counter”:   
 

 
 

 
 

 
 

 
 

 
 

(Id. at 3–4.)   
 

Reid and de Jonge then discussed Orgain’s counter over the phone.  (de Jonge 
Decl. ¶ 4.)  Following that conversation, de Jonge texted Reid, “Orgain is good with  

.”  (Id. ¶ 5.)  
 

At 7:09 p.m. on May 3, 2024, Reid sent de Jonge an email stating, “This confirms 
the parties have an agreement to resolve the matter on the following terms: 
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2.  
 

.  
 

3.  
.  

 
As mentioned, I have a working draft of the settlement agreement with my client 
and will send it your way as swiftly as possible so we can finalize and circulate for 
signatures ASAP. 

 
(Ex. A at 3.)  Reid subsequently texted de Jonge: “Just sent you a confirming email. We 
have a deal.”  (de Jonge Decl. ¶ 7.)   
 

For purposes of this motion, the Court refers to the terms set forth in Reid’s May 
3, 2024 email as the “May 3 Agreement.”    

 
B. Efforts to Formalize the May 3 Agreement and Orgain’s Motion 

 
During the remainder of May and in June, the parties exchanged various drafts of 

the formalized long form agreement and negotiated various provisions that were not 
contained in the May 3 Agreement.  (See Mem. at 8; see also Exs. A–D, Doc. 497.)  On 
June 13, 2024, Orgain’s counsel emailed Reid noting that it had accepted Iovate’s most-
recent redlines and that the formalized agreement was all but “ready to sign.”  (Ex. D at 
2.)    

 
But no agreement was ultimately signed by the parties.  On or around June 27, 

2024, Iovate’s CEO reached out to Orgain’s CEO seeking to modify  
.  (de Jonge Decl. ¶ 19.)  Though the parties 
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discussed the possibility of modifying , they could not agree on the 
terms of any such modification.  (Id. ¶ 20.)  

 
On August 12, 2024, Iovate unilaterally filed a status report informing the Court 

that the parties “have not settled” and that Iovate intends to proceed with its earlier-filed 
motion for renewed judgment as a matter of law.1  (Iovate’s Status Report, Doc. 492.)  
Orgain now moves the Court to enforce the parties’ May 3 Agreement, or alternatively, 
the long form agreement between the parties.  (See generally Mem.)    
 
II. LEGAL STANDARD 

 
Federal courts have inherent equitable power to enforce settlement agreements.  

Callie v. Near, 829 F.2d 888, 890 (9th Cir. 1987) (“It is well settled that a district court 
has the equitable power to enforce summarily an agreement to settle a case pending 
before it.”).  But a district court “may enforce only complete settlement agreements.”  Id. 
(emphasis in original).  To prevail on a motion to enforce, the movant must show both 
that the parties “have reached agreement on all material terms,” and that the parties “have 
either agreed to the terms of the settlement or authorized their respective counsel to settle 
the dispute.”  Schaffer v. Litton Loan Servicing, LP, 2012 WL 10274678, at *6 (C.D. Cal. 
Nov. 13, 2012) (citations omitted).  In the absence of a signed writing, the movant must 
also demonstrate that the parties “intended to be bound in the absence of a fully executed 
agreement.”  Gamble v. Synchrony Bank, 2020 WL 12991563, at *5 (C.D. Cal. May 15, 
2020) (alterations and quotation omitted); see also Callie, 829 F.2d at 890–91.   

 
Principles of contract law apply to the interpretation of settlement agreements.  

 
1 Finding it more efficient to decide whether the parties reached an enforceable settlement 

agreement before addressing Iovate’s motion for renewed judgment as a matter of law (Doc. 
485) and Orgain’s motion for attorney fees (Doc. 480), the Court denied both those motions 
without prejudice pending resolution of the instant motion.  (See Order, Doc. 503.) 
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See Jeff D. v. Andrus, 899 F.2d 753, 759 (9th Cir. 1989).  Moreover, “[t]he construction 
and enforcement of settlement agreements are governed by principles of local law which 
apply to interpretation of contracts generally.”  Id.  California has a strong policy in favor 
of enforcing settlement agreements.  Osumi v. Sutton, 151 Cal. App. 4th 1355, 1357 
(2007).  

 
The Court's power to summarily enforce settlement agreements is similar to its 

authority to enter summary judgment.  See In re City Equities Anaheim, Ltd., 22 F.3d 
954, 958–59 (9th Cir. 1994).  As such, “[w]here material facts concerning the existence 
or terms of an agreement to settle are in dispute, the parties must be allowed an 
evidentiary hearing.”  Callie, 829 F.2d at 890 (emphasis omitted).   

 
III. ANALYSIS 

 
As an initial matter, the Court need not hold an evidentiary hearing before ruling 

on this motion because no material facts concerning the existence or terms of a settlement 
agreement are in dispute.  Orgain states in its memorandum that “[t]he material facts of 
settlement between Orgain and Iovate are not in dispute.”  (Mem. at 5.)  Iovate does not 
contest this assertion in its opposition, nor has Iovate requested an evidentiary hearing.  
(See Opp.)  Having reviewed the parties’ papers, the Court finds no disputes of material 
fact.  Rather, the parties disagree on the legal conclusions that can be drawn from the 
undisputed facts—i.e., whether they actually reached a complete settlement agreement 
and whether they intended to be bound by it.   

 
Turning to the merits, Iovate does not argue that its attorney was not authorized to 

settle the case on its behalf; this makes sense, as the exhibits reflect that Reid represented 
that he had such authority.  (See Ex. A at 5.)  Thus, the Court must determine “whether 
the parties reached a complete agreement as to the material terms of the settlement and 
‘clearly manifested an intent to be bound by the settlement agreement.’”  Rosen v. Urban 
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Commons, LLC, 2023 WL 4155368, at *3 (C.D. Cal. May 10, 2023) (Staton, J.) (quoting 
Gamble, 2020 WL 12991563, at *5).   

 
The Court concludes that the May 3 Agreement is a valid and enforceable 

settlement agreement between the parties.   
 

First, the parties had reached an agreement as to the material terms of the 
settlement.  Reid’s May 3 email to de Jonge set forth the following terms:  

2  
.  (Ex. A 

at 3.)  The Court finds that these terms sufficiently constitute the material terms of the 
settlement agreement.  See Schaffer, 2010 WL 9951762 at *7 (finding that “[t]he 
provisions requiring [defendant]’s establishment of a settlement fund and plaintiffs’ 
release of claims constitute the material terms of the settlement agreement”); see also 
Kohn v. Jaymar-Ruby, Inc., 23 Cal. App. 4th 1530, 1534 (1994) (“[T]here was substantial 
evidence that the parties reached a binding oral agreement at the March 30 settlement 
conference as to the material terms of a settlement—amount of payment, scope of 
release, confidentiality”).  Though Iovate now argues that other “material” terms were not 
included in the May 3 Agreement, it offers no evidence to suggest that either party 
understood any such terms to be material at the time.  (Opp. at 9; de Jonge Decl. ¶ 7.)  
Indeed, “[w]here parties agree to the material terms of a contract, they cannot avoid the 
formation of a valid and binding agreement by silently reserving an issue, and later 
claiming that it was material to their willingness to enter into a contract.”  Rosen, 2023 

 
2 Iovate contends that the parties had not agreed upon the nature and scope of the release, 

but this argument plainly lacks merit.  (Opp. at 8–9.)  As specified in Reid’s May 3 email, the 
Agreement included “ .”  (Ex. 3 at 
3.)  See also Orgain’s Reply at 3–4.  
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WL 4155368, at *3 (Staton, J.) (quoting Inamed Corp. v. Kuzmak, 275 F. Supp. 2d 1100, 
1122 (C.D. Cal. 2002)).   

 
Second, the parties clearly intended the May 3 Agreement to be binding.  After the 

parties had engaged in extensive negotiations over the phone and email, de Jonge sent 
Reid a text on May 3 proposing a counteroffer that modified the terms of Iovate’s 

.  (de Jonge Decl. ¶ 5.)  Reid unequivocally accepted that offer with an 
email to de Jonge “confirm[ing] that the parties have an agreement to resolve the matter” 
and detailing the terms of the agreement.  (Ex. 3 at 3.)  Reid’s email noted that he would 
memorialize the agreement in a more formal writing and send a draft to Orgain “as 
swiftly as possible so we can finalize and circulate for signatures ASAP.”  (Id.)  Reid 
then followed up with a text to de Jonge saying: “We have a deal.”  (de Jonge Decl. ¶ 7.)  
Any reasonable person would conclude from these unambiguous communications that the 
parties understood they had reached a binding agreement, to be formalized in a signed 
writing.   
 

Iovate nevertheless insists that it intended to be bound only upon execution of a 
formalized agreement.  (See Opp. at 6–7.)  To support this proposition, Iovate notes that 
after May 3 the parties continued to negotiate several provisions—including  

 
 

.  (Id. at 9.)  These provisions were included in the 
formalized writing but not in the May 3 Agreement.  (Id.)  Iovate also points out that 
under the terms of the May 3 Agreement,  

.  (Ex. 3 at 3.)   
 
The Court, however, is unpersuaded by Iovate’s last-ditch effort to dodge its 

contractual obligations.  As to , it is true that the timing 
of  
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.  (Id.)  But regardless of when  occurred, the May 3 Agreement 
set the  

, respectively.  (Id.)  The  
 thus makes clear that, at a minimum,  

.   
 
More critically, that the parties intended to later memorialize the May 3 

Agreement in a more formal writing does not render the May 3 Agreement a nullity.  Nor 
does the fact that the parties continued to negotiate certain provisions of the settlement 
after they had reached the May 3 Agreement.  It is a “well-established principle of 
contract law” that “when parties agree on the material terms of a contract with the 
intention to later reduce it to a formal writing, failure to complete the formal writing does 
not negate the existence of the initial contract.”  CSAA Ins. Exchange v. Hodroj, 72 Cal. 
App. 5th 272, 276 (2021) (citations omitted).  This makes sense: under any other rule, a 
party could avoid its contractual obligations by simply introducing other terms at a later 
stage, so long as the parties intended to formalize the contract in another written form.  
To be sure, Iovate’s argument might hold if execution of a formalized writing were an 
express condition precedent to contract formation.  But the May 3 Agreement contains no 
such language.  And under California law, “a conclusion that the parties intended a 
formalized writing be a condition precedent to settlement is ‘not favored and contractual 
provisions will not be so construed in the absence of language plainly requiring such a 
construction.’”  Goldie v. Caliber Home Loans, Inc., 2018 WL 4659576 (E.D. Cal. Sept. 
28, 2018) (quoting In re Marriage of Hasso, 229 Cal. App. 3d 1174, 1181 (1991)).   

 
In light of these principles, and the parties’ clear statements indicating their 

understanding that a complete agreement had been reached, the Court concludes that the 
May 3 Agreement is a binding and enforceable agreement.3 

 
3 Accordingly, the Court need not address Orgain’s alternative argument that the long 

form agreement is a separately enforceable agreement.  (Mem. at 16–17.) 
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IV. CONCLUSION 

 
For the above reasons, the Court GRANTS Orgain’s Motion.  Orgain shall file a 

proposed judgment consistent with this Order and the terms of the settlement agreement 
within ten (10) days of this Order.  In addition, the parties are ORDERED to review and, 
where relevant, identify and submit applications to seal, any information within this 
Order that they believe requires sealing.  Any information not so identified by the parties 
will be filed on the public docket.  Any applications to seal must be submitted within ten 
(10) days of this Order.  

 
Initials of Deputy Clerk: kd 
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Pursuant to this Court’s Order to Enforce Settlement Agreement, IT IS 

HEREBY ORDERED, ADJUDGED, AND DECREED AS FOLLOWS: 

1. Orgain, Inc. is AWARDED $12,500,000 in satisfaction of Orgain’s 

claims against Iovate. Defendants Iovate Health Sciences International, 

Inc. and Iovate Health Sciences U.S.A., Inc. are jointly and severally 

liable for payment of the $12,500,000 AWARD to Orgain. 

2. The injunction set forth by the Court in the First Judgment shall remain in 

effect.  

 

 Dated:  November 17, 2024  _______________________________ 
      HON. JOSEPHINE L. STATON 
      UNITED STATES DISTRICT JUDGE 
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

ORGAIN, INC., 

 

                     Plaintiff - Appellee, 

 

   v. 

 

NORTHERN INNOVATIONS HOLDING 

CORP., a Canadian Corporation doing 

business as Purely Inspired; et al., 

 

                     Defendants - Appellants. 

 No. 24-3214 

D.C. No. 

8:18-cv-01253-JLS-ADS 

Central District of California,  

Santa Ana 

ORDER 

 

 

 This appeal was administratively closed. The appeal is reopened. 

 

 Appellants’ unopposed motion to voluntarily dismiss this appeal (Docket 

Entry No. 8) is granted.  Fed. R. App. P. 42(b). The parties shall bear their own 

costs and fees on appeal.  

 A copy of this order shall serve as and for the mandate of this court.  

 

       FOR THE COURT: 

 

       By: Paula Raffaelli 

       Circuit Mediator 

 

 

 

FILED 

 
DEC 19 2024 

 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 
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Present: HONORABLE JOSEPHINE L. STATON, UNITED STATES DISTRICT JUDGE 
  
            Kelly Davis                 N/A   
 Deputy Clerk       Court Reporter 
 
ATTORNEYS PRESENT FOR PLAINTIFF:     ATTORNEYS PRESENT FOR DEFENDANT: 
 Not Present       Not Present 
  
PROCEEDINGS:  (IN CHAMBERS)  ORDER GRANTING DEFENDANTS’ EX 

PARTE APPLICATION TO VACATE AND QUASH NOTICES 
OF LEVY (Doc. 536) 

 
Before the Court is an ex parte application filed by Defendants Iovate Health 

Sciences International, Inc. and Iovate Health Sciences International U.S.A., Inc. 
(collectively “Defendants”).  (App., Doc. 536; Mem., Doc. 537.)  Defendants seek an 
order vacating and quashing notices of levy that Plaintiff Orgain, Inc. issued and served 
via mail on (i) Walmart Inc., on March 18, 2025; (ii) GNC Holdings LLC, on April 7, 
2025; and (iii) Franchise Group, Inc., on April 7, 2025.  (Mem. at 2.)  Plaintiff timely 
opposed.1  (Opp., Doc. 542.)  Having considered the parties’ filings, and for the 
following reasons, the Court GRANTS Defendants’ ex parte application.  

 
1 Plaintiff initially filed a request to extend the time to file a response to Defendants’ ex 

parte application; however, Plaintiff later filed a timely, ten-page Opposition.  (Request, Doc. 
540; Opp.)  To the extent Plaintiff requests “additional time to fully develop its arguments” and 
“permission to withdraw” its Opposition, (Opp. at 2), the Court concludes that such relief is not 
warranted.  Plaintiff, as the party that issued the notices of levy that are the subject of the instant 
application, should have been prepared to defend the legality of those notices.  Moreover, the 
Blackford Declaration reflects that the parties met and conferred regarding the substance of the 
ex parte application on April 18, 2025, meaning that Plaintiff had sufficient time—i.e., at least 
six days—to prepare its Opposition.  (Blackford Decl. ¶ 2, Doc. 538.)  The Court therefore 
DENIES Plaintiff’s request for an extension (Doc. 540).  
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To justify ex parte relief, the moving party must show that it “will be irreparably 

prejudiced if the underlying motion is heard according to regular noticed motion 
procedures[,]” and that it is “without fault in creating the crisis that requires ex parte 
relief[.]”  Mission Power Engineering Co. v. Continental Cas. Co., 883 F.Supp. 488, 492 
(C.D. Cal. 1995).   

 
Applying this standard here, Defendants have shown that they are entitled to ex 

parte relief.  Defendants assert that the notices of levy issued by Plaintiff are improper 
and have already disrupted Defendants’ relationships with customers such as Walmart, 
GNC, and Franchise Group.  (Mem. at 9.)  For example, Defendants represent that 
“Walmart has refused” to make nearly 15 million dollars in outstanding payments owed 
to Defendants “until a court order resolves the propriety of the levy.”  (Mem. at 2, 9; see 
also Mistry Decl. ¶¶ 4–6.)  Without these payments, Defendants will suffer irreparable 
harm to their ability to continue normal business operations and service their senior 
secured debt.  (Id.)  Further, Defendants are without fault in creating the crisis that 
requires ex parte relief, as the instant application arises from notices of levy that Plaintiff 
issued and has refused to withdraw.  The Court thus turns to the merits of Defendants’ 
application.  

 
District courts have inherent authority to vacate and quash defective levies.  See 

Hilao v. Estate of Marcos, 95 F.3d 848, at *854 (9th Cir. 1996) (“[T]he district court … 
should have granted the Banks’ motions to vacate and quash the levies”); see also Villas 
at Corte Bella v. Westpark Corte Bella Cmty. Ass’n, 2021 WL 3560936, at *7 (Cal. App. 
Aug. 12, 2021) (“The court’s inherent equitable power over its process gives it authority, 
on motion, to recall and/or quash a writ of execution improperly or inadvertently issued; 
or to vacate an execution levy.”) (emphasis omitted).  Federal Rule of Civil Procedure 
69(a), which governs writs of execution, provides that “[t]he procedure on execution—
and in proceedings supplementary to and in aid of judgment or execution—must accord 
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with the procedure of the state where the court is located, but a federal statute governs to 
the extent it applies.”  Fed. R. Civ. P. 69(a)(1).   

 
Defendants argue—and the Court agrees—that the notices of levy issued by 

Plaintiff are defective in at least two respects.  (Mem. at 6–10.)  
 
First, the notices improperly attempt to levy property that is outside of the Court’s 

jurisdiction.  The notices seek “all monies due and owing” to Defendants by Walmart, 
GNC, and Franchise Group.  (Exs. A–C to Blackford Decl.)  In other words, the notices 
attempt to levy accounts receivable.  See Pacific Decision Sciences Corp. v. Superior Ct., 
121 Cal. App. 4th 1100, 1107 (2004) (“An account receivable is ‘a right to payment of a 
monetary obligation’ that is not evidenced by chattel paper or an instrument.”) (citing 
Cal. U. Com. Code § 9102(a)(2)).  Under California law, the location of accounts 
receivable for purposes of executing a judgment is the location of the debtors.  See 
Peterson v. Islamic Republic of Iran, 627 F.3d 1117, 1131 (9th Cir. 2010) (“the location 
of a right to payment … is the location of the debtor”); see also Pacific Decision Sciences 
Corp., 121 Cal. App. 4th at 1108 (“When … the issue, as in this case, involves 
jurisdiction to compel the obligor to pay one claimant and not a competing claimant, ‘the 
debt or claim is usually regarded as having a situs in any state in which personal 
jurisdiction of the debtor can be obtained.’”) (emphasis omitted).   

 
Plaintiff has not established that the Court has personal jurisdiction over the 

debtors at issue here—that is, Walmart, GNC, and Franchise Group.  Defendants 
represent—and Plaintiff does not dispute—that none of these debtors are incorporated in 
or have a principal place of business in California.  (Mem. at 5–6.)  And Plaintiff has not 
provided enough facts from which the Court could conclude that Walmart, GNC, or 
Franchise Group has sufficient contacts with California to support the exercise of specific 
personal jurisdiction.  For a court to exercise specific personal jurisdiction, “there must 
be ‘an affiliation between the forum and the underlying controversy, principally [an] 
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activity or an occurrence that takes place in the forum State and is therefore subject to the 
State’s regulation.’”  Bristol-Myers Squibb Co. v. Superior Ct. of Cal., 582 U.S. 255, 262 
(2017).  This inquiry is “fact-intensive.”  Herbal Brands, Inc. v. Photoplaza, Inc., 72 F. 
4th 1085, 1096 (9th Cir. 2023).  Here, however, Plaintiff argues only that Walmart is a 
“national chain” that sells some of Defendants’ products in California.  (Opp. at 4.)  
Plaintiff has failed to show how these California contacts are sufficiently connected to the 
outstanding payments that Walmart owes to Defendants, which Defendants assert are to 
be remitted to Defendants’ bank account in New York.  (Mistry Decl. ¶¶ 2–3.)  Thus, the 
notices issued by Plaintiff improperly attempt to levy property over which the Court lacks 
jurisdiction.  See Pacific Decision Sciences Corp., 121 Cal. App. 4th at 1108–09.  

 
Second, the notices are defective because they were improperly served by mail.  

As noted, Rule 69(a) provides that the procedure for service of notices of levy “must 
accord with the procedure of the state where the court is located, but a federal statute 
governs to the extent it applies.”  Fed. R. Civ. P. 69(a)(1).  California law provides that, 
“to levy upon an account receivable or general intangible, the levying officer shall 
personally serve a copy of the writ of execution and a notice of levy on the account 
debtor.”  Cal. Civ. P. Code § 700.170(a) (emphasis added).  “California’s requirements 
for service of a notice of levy … are not preempted by, but instead supplement, Rule 
4.1.”  See Hilao v. Estate of Marcos, 95 F.3d 848, 853 (9th Cir. 1996) (reasoning that, 
while Rule 4.1 provides for certain service requirements applicable to notices of levy, 
Rule 4.1 “does not specify the manner in which service shall be made (e.g., personally, 
by mail, etc.) or upon whom service shall be made”).  As Plaintiff did not personally 
serve the notices of levy on Walmart, GNC, or Franchise Group, Plaintiff’s service of 
these notices was defective under California law.2   

 
2 Because Plaintiff’s service of the notices of levy was defective, the Court rejects 

Plaintiff’s argument that Walmart, GNC, and Franchise Group “waived any objection to personal 
jurisdiction” by not contesting the propriety of the levies in court.  (Opp. at 4.) 
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For the above reasons, Defendants’ ex parte application is GRANTED.  
Accordingly, the notices of levy that Plaintiff improperly served on Walmart, GNC, and 
Franchise Group are VACATED and QUASHED.  
 
 

Initials of Deputy Clerk: kd 
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THE COURT: Orgain versus Iovate, CV25-1607.

Mr. Buzbee --

MR. BUZBEE: Yes, Your Honor. 

THE COURT: Is that you, sir?

MR. BUZBEE: Yes, ma’am. 

THE COURT: Are you ready?

MR. BUZBEE: Yes, ma’am. 

THE COURT: Mr. Shults, for the Defendant.

MR. SHULTS: Yes, that’s me. 

THE COURT: Are you ready?

MR. SHULTS: Yes.

THE COURT: You’ve each got 30 minutes to

present your whatever it is you want to present.  

Mr. Buzbee, you may begin. 

MR. BUZBEE: Your Honor, I believe -- first of

all, Your Honor, John Buzbee on behalf of Orgain. As

this is the judgment debtor’s Motion to Quash, I

believe they have the burden of proof. 

THE COURT: Oh, I’m sorry. 

MR. BUZBEE: But, as a preliminary matter, Your

Honor, the main issue here is going to involve an

intensive examination, by the Court, of Security

Agreements and actions taken by a bank, the

Intervenor, Royal Bank of Canada. And, so, to

preserve my record, and I have advised counsel for

4
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the bank of this, I object to them offering argument

at today’s hearing since it was only on the Motion

to Quash and they have not, technically, been

allowed to intervene yet. And, furthermore, I offer

an objection to counsel testifying regarding these

agreements and the actions taken by the bank,

without those things being in evidence and witnesses

here to testify. 

THE COURT: Okay. All right. So, absolutely,

correct, Mr. Shults, it’s your Motion for an

emergency Order, so come on up. 

MR. SHULTS: Thank you, Your Honor. 

THE COURT: What is it you wish to present

today?

MR. SHULTS: Your Honor, I wish to present

argument on our Emergency Motion to Quash Writs of

Garnishment issued in this case and directed to

Walmart, Inc. 

And, again, I’m Peter Shults and I represent

the Defendants. I’ll refer to the Defendants,

collectively, as “Iovate”.

Iovate appreciates the Court’s expedited

consideration of this emergency motion. It’s an

emergency because the Writs of Garnishment, if

allowed to stand, threaten Iovate’s very existence.

5
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So, Iovate and Plaintiff, Orgain, Inc., sell

competing products. Late last year, Orgain obtained

a judgment against Iovate in California. Since

Orgain obtained that judgment, it has continuously

tried to enforce it by attaching property that it 

knows is subject to prior perfected liens and,

therefore, not available to it. Nevertheless, Orgain

persists. And, it does so because it knows that the

issuance of Writs for these unobtainable assets will

wreak havoc on Iovate and will, potentially, force

it to cease as a going concern. 

Orgain first attempted to attach accounts

receivable, from Walmart, in California.  The U.S.

District Court for the Central District of

California quashed that Writ on an emergency basis.

It did so because the Writ was improper and because,

as it held, Iovate would be irreparably harmed if

the improper Writ were allowed to remain in place.  

Orgain also has tried to issue a Writ of

Garnishment in Washington State and has registered

the judgment in Delaware. But, it has, so far, been

unsuccessful in recovering assets in those

jurisdictions too. In Washington, for instance, when

presented with the same argument Iovate makes today,

Orgain withdrew the Writ. 

6
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So, Orgain has come to Arkansas, the

headquarters of one of Iovate’s biggest and most

important customers, Walmart, and has issued a Writ

of Garnishment for all accounts receivable of

Walmart owing to Iovate.  As a result, Walmart has

suspended payment of accounts receivable to Iovate. 

So far, in 2025, Walmart has paid Iovate, on

average, over $6 million dollars each month. The

outstanding accounts receivable from Walmart, as of

August 7th, is over $8.7 million dollars. As Iovate

and its lenders have explained, Iovate likely cannot

continue as a going concern without those accounts

receivable. 

Iovate moved to quash that Writ of Garnishment

issued to Walmart. Because there were statutorily-

mandated defects in that Writ, on Friday, just a few

days ago, Orgain had a second Writ of Garnishment

issued to Walmart. So, now, there are two Writs of

Garnishment outstanding. One issued on June 27, and

the second issued on August 22. Our argument that

Orgain has issued these Writs for an improper

purpose applies, equally, to both Writs. Iovate,

therefore, requests that any ruling granting its

Motion to Quash apply to both outstanding Writs

directed to Walmart. 

7
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At the outset, multiple facts relevant to this

emergency motion are undisputed. First, it is

undisputed that Iovate’s lenders, through their

agent, Royal Bank of Canada, have a prior perfected

lien on the accounts receivable Orgain is attempting

to garnish. Second, it is undisputed that Iovate’s

lender’s interest in the accounts receivable is

superior to any interest Orgain may have. Third, it

is undisputed that Iovate has defaulted on its

agreements with the lenders. And, fourth, it is

undisputed that Orgain has had knowledge of these

facts well before it had the Writs of Garnishment

issued. 

Given these undisputed facts, Orgain is not

entitled to the property it’s trying to garnishment.

As Arkansas Supreme Court held in Gossett vs.

Merchants & Planters Bank, cited at 235 Ark. 665,

funds that are subject to a superior lien cannot be

garnished by a judgment creditor. This begs the

question of why is Orgain spending all of this time

and effort to garnish property that it will not end

up with?

Orgain argues that it is attempting to get paid

on its judgment. But, it is undisputably not

entitled to the property it is attempting to

8
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garnish. Moreover, Orgain has issued and served

these Writs of Garnishment while the parties were

involved in negotiations for Iovate to pay Orgain on

the judgment. Issuing these Writs of Garnishment has

made it less likely - not more likely - that Orgain

will get paid on the judgment. 

The reality is that Orgain is taking advantage

of this process by issuing Writs of Garnishment so

that Iovate’s most important customers, including

and especially Walmart, will stop paying accounts

receivable owed to Iovate, which would drive Iovate

out of business. In its brief and response to

Iovate’s Emergency Motion, Orgain does not even

dispute this.  It just asserts that any harm to

Iovate is its own fault. 

Iovate acknowledges that Orgain has the right

to enforce its judgment, but it does not have the

right to issue futile Writs to gain negotiating

leverage or an advantage over a competitor. As

Arkansas Supreme Court explained in Farm Service

Coop, Inc. vs. Goshen Farms, Inc., cited at 267 Ark.

324, it is improper to issue Writs of Garnishment 

“...to annoy and harass the debtor, and to tie up

the wages that are the debtor’s only means of

support.”  That is the situation that exists here.

9
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And, in such a situation, Arkansas courts have held

that courts have inherent authority to quash the

improperly issued Writ. 

Orgain has made two main arguments in response

to Iovate’s emergency motion. First, Orgain asserts

that Iovate lacks standing to quash the Writs of

Garnishment. But, as Watkins vs. Hadamek, cited at

48 Ark. App.78, explains “...any person may dispute

the validity of a Writ of Garnishment including and,

especially, a party to the case that has an interest

in the disposition of the property attempting to be

garnished.”  Moreover, this Court has inherent power

to control and regulate its process including by

granting a Motion to Quash an improperly issued

Writ.  

Second, Orgain argues that the accounts

receivable are subject to garnishment because

Iovate’s lenders have not taken affirmative steps to

enforce their interest. That is just not true.

Iovate and the lenders, through their agent, Royal

Bank of Canada, have explained in their Briefs,

Affidavits, and Declarations the steps the lenders

have taken to enforce their interest.  The lenders

declared that Iovate was in default of the Credit

Agreement.  Then they determined that entering into

10
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a Forbearance Agreement with Iovate, rather than

liquidating their collateral, was the best way to

maximize their recovery.  Iovate is currently in

default of the Forbearance Agreement and the lenders

have reserved their rights to enforce their interest

under that agreement as well.  As Iovate explained

in its Brief, courts have recognized that declaring

a default and entering into a Forbearance Agreement

are affirmative enforcement actions.  A Forbearance

Agreement is a particular appropriate type of

enforcement action for maximizing recovery from an

ongoing business since it allows the business to

continue making money instead of being liquidated. 

The lenders here have explicitly stated that

they believe that allowing Iovate to operate as a

going concern is the best path for the lenders to

maximize their recovery. And, they have also

explained that if Orgain succeeds in garnishing

Walmart’s accounts receivable they may have to take

further steps to exercise remedies and protect their

collateral. 

To support its argument that the lenders have

not taken sufficient steps to enforce their rights,

Orgain relies almost exclusively on the Frierson vs.

United Farm Agency, Inc. case.  But, in that case,

11
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the lender did not declare the loans in default and

did not follow the procedures required by the Loan

Agreement to enforce its rights.  That is just

starkly different from what happened here. Where the

lenders did declare default and have taken other

steps, including through the Forbearance Agreement,

to enforce their rights. Lenders themselves have

explained to the court that they “...have spent the

past year actively managing the default situation in

which they found themselves in.” 

As the Systems Soft Technoloiges LLC vs.

Artemis Technologies., Inc. case held, when a

secured party declares a default and enters into a

Forbearance Agreement with the debtor, as occurred

here, the situation is “distinguishable from

Frierson”.  The other cases Orgain briefly relies on

also do not apply here because, in those cases, the

secured parties took no action to declare default or

otherwise enforce their rights in stark contrast to

the lender’s actions here. And, the cases cited in

both Iovate’s and Royal Bank of Canada’s Briefs

provide more support for the proposition that Orgain

cannot leap frog Royal Bank of Canada’s senior

interest through a Writ of Garnishment.  Orgain’s

argument, here, is essentially that a secured party

12
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must liquidate the assets of a business to show that

it is enforcing its rights against a debtor in

default.  There is no support for that assertion and

it, also, does not make any business sense. As even

Orgain acknowledges, if the lenders enforce their

rights through liquidation, their recovery would be

limited.  And, if that happened, Orgain would not

recover anything either. 

And, even under Orgain’s theory in which the

lenders have not done enough to support their

rights, Orgain is not arguing that it, ultimately,

will be entitled to the accounts receivable.

Instead, Orgain is asserting that it should be

allowed to garnish the accounts receivable from

Walmart after which the lenders, or Royal Bank of

Canada’s agent for the lenders, would need to

initiate their suit against Orgain to recapture

those accounts receivable.  The lenders and Royal

Bank of Canada have stated that they expect to

initiate such a suit, if Orgain is allowed to

garnish the accounts receivable from Walmart. 

Allowing Orgain to garnish the accounts receivable

would, therefore, be a waste of time and resources,

both for the judiciary and for the parties involved.

Since the ultimate result is that Orgain will not be

13
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able to use the accounts receivable to satisfy the

judgment, there’s no good reason to allow the

process to continue playing out. The better course

of action is to stop that process now by quashing

the improperly issued Writs. 

Iovate also moved to quash the June 27 Writ,

the first Writ of Garnishment, because Orgain did

not follow the correct statutory procedures pursuant

to Arkansas Code Section 16-66-114 in issuing the

Writ. In particular, Orgain did not have a Writ of

Execution returned before issuing its Writ of

Garnishment. Orgain acknowledged this mistake by

issuing a new Writ on August 22, but the issuance of

the August 22 Writ does not cure the defects of the

June 27 Writ and should not be applied

retroactively. So, if the Court here is inclined to

allow the August 22 Writ to stand, in other words,

if the Court does not agree with the arguments I’ve

made so far, regarding why both Writs should be

quashed, Iovate still seeks an Order quashing the

June 27 Writ for failure to follow the statutorily-

mandated procedures for the reasons explained in our

Briefs. 

Walmart has withheld millions of dollars in

payments that otherwise would have been paid to

14
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Iovate but for the defective June 27 Writ. 

Iovate also requests that the Order quashing

the June 27 Writs state that Orgain cannot garnish

accounts receivable if Walmart became due before the

August 22 Writ was served on Walmart. In other

words, Iovate wants to insure that it can still

obtain accounts receivable owing to it, from

Walmart, before the issuance and service of the new

Writ. 

For all of these reasons, as well as those in

Iovate’s and Royal Bank of Canada’s supporting

papers, Iovate respectfully requests that this Court

grant its emergency Motion and quash the Writs of

Garnishment issued in this case and directed to

Walmart, Inc.

I’m happy to take any questions from the Court

and I would also, if the Court allows, like to

reserve a few minutes of rebuttal time. 

THE COURT: All right. One question: The money

from Walmart that has been levied on through the

garnishment, is it payable to the lender or is it

paid to Iovate?

MR. SHULTS: It’s payable to Iovate. 

THE COURT: Thank you, sir. 

MR. SHULTS: Can I explain a little bit more?

15
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It’s payable to Iovate, but it goes into an account,

and this is in footnote four (4) of the lender’s

first Brief and their Brief in Support of Motion to

Intervene.  It goes into an account --

THE COURT: I haven’t even seen a Motion to

Intervene. It’s not even come into my system yet. 

MR. SHULTS: It was docketed about two weeks

ago, I think. 

THE COURT: I don’t think I’ve seen it.  Okay. 

MR. SHULTS: Anyway, it goes into --

THE COURT: Okay. Now, I just now see it right

here.

MR. SHULTS: It goes into an account that the

lenders have a lien on and have access to and can

sweep. So, in other words, the lenders have control

of the account that the money goes into as well. 

THE COURT: But it’s payable to Iovate?

MR. SHULTS: It’s payable to Iovate. 

THE COURT: All right, Mr. Shults.  Mr. Buzbee,

I will hear from you. 

MR. BUZBEE: Thank you, Your Honor.  Again, Your

Honor, I’m just going to -- for purposes of

protecting my argument, what you heard there was a

lot of testimony from an attorney about Security

Agreements, Forbearance Agreements and the actions

16
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the intervening bank has taken. He said there was no

dispute of these things. Let me assure you, Your

Honor, there are factual disputes to those things. 

This case is about whether Iovate, a judgment

debtor that has refused to pay a $12.5 million

dollar jury verdict for nearly two years, can shield

its assets from lawful collection. Nothing more,

nothing less.  Based on the Briefs that have been

filed in this case, it does appear to me, at least,

that all parties agree that the conclusions that

were reached by the Eight Circuit Court of Appeals

in Frierson vs. United Farm Agency are correct.  The

disagreement is simply whether the secured lender

has satisfied those obligations or not. Iovate

asserts that the bank declared a default and then it

took action, following that default, by entering

into a Forbearance Agreement where Iovate made

certain concessions.  They say that is the action

that the bank took that satisfies the Frierson

requirements. However, by their own admission,

Iovate has repeatedly breached that Forbearance

Agreement; specifically they say that the

Forbearance Agreements indicates that if Orgain

seeks to collect on this judgment, it automatically

terminates the Forbearance Agreement.  So, then, you

17
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would presume they would take action because we

have, of course, sought to enforce our judgment, not

only in this court, but elsewhere.  Yet, they’ve

done nothing, they haven’t accelerated the loans. 

It’s undisputed that even before this action, we

enforced it in California, in the court where this

judgment was entered, and by registering the

judgment elsewhere. 

And, certainly, the bank has taken no action as

to the collateral, which is the property that’s at

issue, the accounts receivable. The bank’s refusal

to take action, under the Forbearance Agreement, is

a clear, unequivocal, and decisive active waiver. 

The action the Frierson court references is in

regards to the collateral, not the obligor. The bank

has taken no action as to Iovate’s property. They

merely entered into additional agreements with

Iovate, to the detriment of Iovate’s other

creditors, including Orgain.  The Frierson court

made it clear that that’s not -- it’s not enough to

declare a default, as the bank alleges and Iovate

alleges that has happened here. The secured creditor

must also treat the debtor as if it was in default

and that’s not what they’re doing by continuing

business as usual, under either a Security Credit
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Agreement or a Forbearance Agreement.  

Under the bank and Iovate’s theory, the bank

could continue to lend money to Iovate, thus further

impairing Orgain’s judgment. This is exactly what

happened in the Frierson case; they are refusing to

exercise their rights, albeit under the Forbearance

Agreement rather than the original Security

Agreement, thereby maintaining Iovate as a going

concern, while simultaneously impairing the status

of Orgain and other creditors by preventing us from

exercising valid liens and efforts to collect our

judgment. Ultimately, they’re, in essence, saying

that the bank has the power to unilaterally make

Orgain’s judgment worthless while Iovate continues

business as usual. 

They referenced Gossett vs. Merchant &

Planter’s Bank, which is a 1962 case, and Watkins v.

Hadamek, which is a ‘94 case. Those are both

factually distinguishable from this case. In both of

those cases, the secured party had actual possession

of the collateral, the bank accounts.  And, the

obligor, judgment debtor, had no access to the

funds. In our case, a third party has possession of

the collateral and, most importantly, the secured

creditor seeks to allow the judgment debtor,
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obligor, access and use of the collateral for its

own business operations, not merely to satisfy the

obligations of the secured party. They admit they

will continue to use it to continue business

operations, make payroll, presumably, including

higher ups of the business, and, it’s safe to say,

pay lawyers and various other actions to avoid

paying this judgment; fighting it all across the

country. 

They -- I want to shift gears, Your Honor, and

talk about this Writ of Execution and this technical

violation. In 17 years of practice, Your Honor, I

had to look up what a Writ of fieri facias was. It

is a red herring. They have no assets other than the

accounts receivable that are garnished in the State

of Arkansas. They know that, we know that.

Nevertheless, in an attempt, out of an abundance of

caution, and purely out of an abundance of caution,

to satisfy this technical requirement that they

claim we have  -- this hoop we have to jump through.

We got the Writ of Execution, it was, of course,

returned unsatisfied and we issued a new Writ. They

claim that that is not enough because Walmart was

withholding funds that we wouldn’t have been able to

get. But, my understanding is that Walmart has been
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withholding funds before we served, even, the first

Writ, because I received a call from Iovate’s

counsel saying withhold funds. I said I haven’t even

served the Writ yet. So, that factually doesn’t seem

to gel. 

The case law I cited is that the law doesn’t

require people to do a vain and useless act. Issuing

that Writ of Execution is simply that, a vain and

useless act. But, I believe that has been cured by

the issuance of the second Writ, which presumably is

served today. It went out on Friday to the

registered agent in Little Rock, from Little Rock. 

The Writs in California were not quashed due to

irreparable harm. They were quashed because the

California court said it lacked jurisdiction and

that the plaintiff had not complied with California

service rules.  It wasn’t because of the irreparable

harm to Iovate. My calculations, based on the

pleadings filed in this case, is that the bank is

owed about $3 million dollars through October 3rd. 

That’s less than half of the $8.7 million that

Walmart is holding. One of the alternative arguments

I would offer to this Court, if it -- I don’t think

the Court should quash the Writs, to be clear about

that. But, alternatively, there’s enough money being
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garnished that the Court can marshal these assets,

pursuant to the UCC, and allow whatever is not due

to the bank be paid to Orgain. But, nevertheless,

these are issues that would come out in an

evidentiary hearing, with testimony from witnesses.

I don’t think we can get to those merits at a

Motions hearing. 

In conclusion, Your Honor, Iovate has delayed

for nearly two years, after a unanimous jury

verdict. The statement that this judgment, this

$12.5 million dollar judgment is -- I believe they

said is last year, it was actually entered two years

ago.  It was amended to included an additional award

for attorney’s fees after that. Nothing has

prevented Iovate, during this period of time, from

paying some amount, any amount, towards this final

judgment. But, it hasn’t. 

Now, Iovate and its bank, together, say,

“Sorry, Orgain, there’s nothing for you here, but

we’re going to continue to allow Iovate access to

this money to operate its business and pay other

creditors as it so chooses,” despite its default

under every single contract and Forbearance

Agreement they have executed. That doesn’t pass the

smell test. 
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Article Nine was revised in 2001 for many

reasons, but one of the changes was the definition

of obligations of good faith. That requires

reasonable commercial standards of fair dealing.

This standard should preclude a secured creditor,

like the bank, from freely disposing of collateral

without fairly dealing with Orgain’s valid interest

and outcome of the disposition.

Your Honor, if I may have one moment to ask my

co-counsel a question?

THE COURT: You may. 

MR. BUZBEE: Nothing further, Your Honor. 

THE COURT: Anything else from you, Mr. Shults?

MR. FAIR: Your Honor, if I may --

THE COURT: What’s your name?

MR. FAIR: Jake Fair, with Wright, Lindsey and

Jennings here on behalf of the Royal Bank of Canada

and I have Mr. Lees as well. And, if the Court is

inclined, I’d like to be heard. This is one -- we

filed a Motion to Intervene, it hasn’t been granted,

but I believe that it’s not going to be seriously

contested in this case and we have a property

interest in the outcome of this case and I think due

process would allow us to present argument to you,

because of lots of issues they are arguing about
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also pertain to the Royal Bank of Canada --

THE COURT: I understand that and, at some

point, we will get to your Motion to Intervene, but

it’s not before the Court today. 

All right, anything else from you, Mr. Shults?

MR. SHULTS: Yes, Your Honor, if I may have just

a couple of minutes. 

I just -- from Orgain’s side, Your Honor, and

you heard them just now, they rely on one case,

really, Frierson. We don’t think that Frierson is

applicable here, we said why in our Briefs here.

Here, the Royal Bank of Canada and lenders did

declare default, they have exercised rights, they

have decided to enter into a Forbearance Agreement

instead of liquidating all the assets of Iovate so

that they can maximize the recovery. But, even under

- and I just want to emphasize this - even under

Orgain’s theory of Frierson applying, Frierson

doesn’t stand for the proposition that Orgain is

going to end up with the accounts receivable we are

talking about here.  What Frierson says is that the

bank’s security interest -- and it says (reading)

“The bank’s security interest in the funds will

continue and the bank can trace and recapture when

it chooses to declare a loan in default and
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accelerate the debt.” 

So, even under Orgain’s theory, they’re not

going to end up with the funds. It’s just the

process will play out longer, the Royal Bank of

Canada will have to issue -- initiate a new suit,

which in its briefing it said it would do, if it

comes to this, to go trace and recapture. 

And, so, it just seems like the process would

play out and we would be in the same place as here.

And, if the Court quashes the Writ now, we don’t

have to go through that entire process. 

I would also point the Court, again, to the 

Systems Soft case, which explicitly distinguishes

Frierson and is on point with the facts of this

case. 

And, I think, that, again, the facts are not in

dispute that the Court needs to decide this Motion. 

One last thing, Mr. Buzbee said that Walmart

held payments before service of this Writ. They are

holding payments now, as I understand it, because of

the June 27 Writ and I guess the latest Writ has not

been served on them, but will be. 

That’s all I have, Your Honor. 

THE COURT: All right. So, I don’t find any

emergency from the claim that the Defendants’
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existence is threatened by this Writ of Garnishment.

Absolutely unmoved by that. I don’t think there is

an emergency. The issue is this: Walmart pays Iovate

money every month, evidently. Iovate, I suppose,

just like I could, take my paycheck and not pay my

car payment. Just like Iovate could take the money

and not pay the bank. It’s up to them and if they

take the money and don’t pay the bank, then the bank

can go after Iovate. 

I don’t find the fact that the bank has,

evidently, declared a default, but has chosen to

forbear as any evidence that they’ve actually taken

action. So, I’m denying the Motion to declare this

any kind of an emergency. 

Orgain has a legitimate judgment against Iovate

that they are entitled to try to collect. They have,

as of now, issued the fieri facias and there are no

assets, which everybody knew, to begin with. So, I

do not see any reason to quash either of the

garnishments and that money will sit where it is

until, I guess, the bank is going to file a lawsuit

and I can figure out how to release the money and to

whom at the appropriate time, but today is not the

day. So, the Motion is denied. 

Mr. Buzbee you will draw the Order?
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MR. BUZBEE: Yes, ma’am. 

THE COURT: All right. Court is in recess. 

(WHEREUPON, COURT STOOD IN RECESS FOR AUGUST 25, 2025, IN THE

CASE OF ORGAIN versus IOVATE, CV25-1607.)
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IN THE CIRCUIT COURT OF BENTON COUNTY, ARKANSAS 
FIFTH DIVISION 

 
ORGAIN, INC.                       PLAINTIFF 
 
vs.                      CASE NO. 04CV-25-1607 
 
IOVATE HEALTH SCIENCES INTERNATIONAL, INC. and 
IOVATE HEALTH SCIENCES INTERNATIONAL U.S.A., INC.               DEFENDANTS 
 
ORDER DENYING DEFENDANTS’ EMERGENCY MOTION TO QUASH THE WRIT 

OF GARNISHMENT DIRECTED TO WALMART INC. 
 

 Before the Court is the Defendants’ Emergency Motion to Quash the Writ of 

Garnishment Directed to Walmart Inc. and the response thereto filed by the Plaintiff and based 

upon the pleadings, arguments of counsel and all other matters, the Court accordingly finds as 

follows: 

 1. The Defendants have failed to demonstrate the existence of an emergency 

justifying immediate relief. 

 2. The Plaintiff is seeking to enforce its legitimate judgment that has been duly 

registered in Benton County, Arkansas. 

 3. The writ of fieri facias pursuant to Ark. Code Ann. § 16-66-114 was futile and, in 

any event, any deficiency has been cured by the Plaintiff as of the date of the hearing. 

 4. Based upon these and all other factual findings and conclusions of law stated by 

the Court on the record, Defendants’ Emergency Motion to Quash the Writ of Garnishment 

Directed to Walmart Inc. is hereby DENIED.  

 IT IS SO ORDERED. 

       [Electronically Signed By]   
       HON. XOLLIE DUNCAN 
       BENTON COUNTY CIRCUIT JUDGE 
 
 
 
 
 

ELECTRONICALLY FILED
Benton County Circuit Court

Brenda DeShields, Circuit Clerk
2025-Sep-03  12:06:22

04CV-25-1607
C19WD05 : 3 Pages
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APPROVED AS TO FORM: 
 
/s/ Peter Shults      
Peter Shults (Ark. Bar 2019021) 
SHULTS LAW FIRM LLP 
200 West Capitol Avenue, Suite 1600 
Little Rock, Arkansas 72201 
pshults@shultslaw.com  
 
 
Prepared by: 
John B. Buzbee (Ark. Bar 08045) 
NIXON, LIGHT & BUZBEE, PLLC 
10201 W. Markham, Suite 108 
Little Rock, Arkansas 72205 
john@nixonandlight.com  
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Case Title: ORGAIN INC V IOVATE HEALTH SCIENCES INTERNATIONAL

Case Number: 04CV-25-1607

Type: ORDER MOTION DENIED

So Ordered

JUDGE XOLLIE DUNCAN

Electronically signed by XMDUNCAN on 2025-09-03     page 3 of 3
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3434150-v1 

IN THE CIRCUIT COURT OF BENTON COUNTY, ARKANSAS 
CIVIL DIVISION 

ORGAIN, INC.                               PLAINTIFF 

VS.     CASE NO. 04CV-25-1607 

IOVATE HEALTH SCIENCES INTERNATIONAL,  
INC. AND IOVATE HEALTH SCIENCES  
INTERNATIONAL U.S.A., INC.                DEFENDANTS

ROYAL BANK OF CANADA’S BRIEF IN SUPPORT  
OF MOTION TO INTERVENE 

I. INTRODUCTION 

Non-party Royal Bank of Canada (“RBC” or the “Agent”) is the administrative 

agent for a group of lenders, who have loaned money to the defendants in this case, 

Iovate Health Sciences International and Iovate Health Sciences Internal U.S.A., 

Inc. (collectively, “Iovate”). Plaintiff Orgain, Inc. (“Orgain”) has registered a foreign 

judgment in Arkansas and now seeks to collect on that judgment by garnishing 

accounts receivable owed to Iovate. The problem is that RBC holds a properly 

perfected prior in time lien on the same accounts receivable upon which Orgain now 

seeks to collect from Walmart.   

Because RBC’s lien is superior to the lien of Orgain created by the writ of 

garnishment, the writ of garnishment should be quashed or, alternatively, any 

funds garnished should be paid to RBC to apply to the debts owed to it. RBC seeks 

to intervene in this case pursuant to Rule 24 of the Arkansas Rules of Civil 

ELECTRONICALLY FILED
Benton County Circuit Court

Brenda DeShields, Circuit Clerk
2025-Aug-13  10:13:42

04CV-25-1607
C19WD05 : 9 Pages
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Procedure in order to protect its rights to the accounts receivable, among other 

reasons.  

II. FACTUAL BACKGROUND 

On November 22, 2016, Iovate and its lenders (the “Lenders”) entered into a 

credit agreement providing for about $147 million in loans (as amended, 

supplemented, amended and restated, or otherwise modified from time to time, the 

“Credit Agreement”). In accordance with a contemporaneous security agreement (as 

amended, supplemented, amended and restated, or otherwise modified from time to 

time, the “Security Agreement”), the Agent1 acquired, for the benefit of the Lenders 

and to secure the loans, a first-priority lien on substantially all assets of Iovate (the 

“Collateral”).2 The Collateral includes, among other things, Iovate’s accounts 

receivable and their proceeds, such as amounts owed to Iovate by customers like 

Walmart.   

The Agent’s security interest in the Collateral was perfected as early as 

December 19, 2016, through UCC-1 financing statements filed in multiple 

jurisdictions, including New York, Pennsylvania, Texas, California, Florida, New 

1 The Credit Agreement and Security Agreement designated HSBC Bank Canada as the original 
administrative agent for the loans. In March 2024, HSBC Holdings sold HSBC Bank Canada to RBC. 
As a result, RBC became the administrative agent under the Credit Agreement (as successor to HSBC 
Bank Canada by way of the amalgamation among HSBC Bank Canada and Royal Bank of Canada). 
The Credit Agreement was most recently amended on February 28, 2025, through the execution of 
Amending Agreement No. 10, which is Exhibit A to the Andrew O’Coin Declaration submitted 
herewith.   

2 The Security Agreement is Exhibit B to the Andrew O’Coin Declaration submitted herewith.   
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Jersey, Ohio, Delaware, Wisconsin, and the District of Columbia.3 Each UCC-1 

designated that the collateral included “All Assets.” Each of these UCC-1 financing 

statements was continued in June 2021 and amended as recently as April 2024. The 

Agent’s first-priority security interest in all of Iovate’s assets remains valid and 

perfected today. 

No later than July 8, 2024, Iovate had violated at least three financial 

covenants in the Credit Agreement. These breaches constituted defaults under 

section 5.1(12) and section 6.1 of the Credit Agreement, and thus gave RBC an 

immediate right to possess the Collateral.,4

On November 17, 2024, Orgain obtained a judgment against Iovate in the 

action captioned Orgain, Inc. v. Iovate Health Sciences International, Inc., 8:18-cv-

01253-JLS-ADS, in the United States District Court of the Central District of 

California (the “California Action”). California Action, Dkt. 523. Orgain then sought 

to enforce that judgment by sending notices of levy to some of Iovate’s wholesale 

customers—each an account debtor of Iovate. California Action, Dkt. 536. Iovate 

successfully moved to quash the notices of levy in California for the same or similar 

reasons that will be articulated in this case. California Action, Dkt. 543.   

3 These UCC-1 financing statements are Exhibit C to the Andrew O’Coin Declaration submitted 
herewith. Additional UCC-1 financing statements were filed in Illinois, Indiana, Kentucky, and 
Nevada in February 2025.   

4 In addition, on September 24, 2024, Iovate and RBC entered into a Deposit Account Control 
Agreement (the “DACA”) on an account held by Iovate. To the extent that Orgain’s garnishment 
application seeks relief from such account, RBC perfected its interest in that account through 
establishing its control over the account by execution of the DACA. See Ark. Code Ann. § 4-9-314(b). 
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On May 1, 2025, counsel for RBC sent a letter notifying Orgain of its prior 

perfected lien on Iovate’s assets.5 RBC demanded that Orgain refrain from judgment 

enforcement efforts that could interfere with RBC’s superior rights in the Collateral, 

including efforts to garnish Iovate’s accounts receivable. Orgain never responded to 

that correspondence. Rather, in disregard of RBC’s rights, Orgain filed a writ of 

garnishment directed at Walmart on or about June 27, 2025.  

III. ARGUMENT 

A. The Court Should Allow RBC to Intervene Because It Has a 
Senior Interest in the Accounts Receivable.   

Orgain seeks to attach a garnishment lien to Iovate’s accounts receivable and 

to collect Orgain’s judgment through execution on the writ of garnishment lien. The 

problem is Orgain’s garnishment lien is junior and inferior to RBC’s lien on Iovate’s 

accounts receivable. 

This is an issue of lien priority. RBC’s lien on the Walmart Receivables dates 

back to 2016 and has priority over Orgain’s garnishment lien, which was created 

when Orgain served Walmart with a writ of garnishment. The “well established rule 

is that the priority of liens is generally determined by the maxim, first-in-time, first-

in-right.” Searcy Farm Supply, LLC v. Merchants & Planters Bank, 256 S.W.3d 496, 

501 (Ark. 2007); see also Niedermeier v. Cent. Prod. Credit Ass’n, 777 S.W.2d 210, 211 

(Ark. 1989) (“The first in time, first in right rule prevails” when determining the 

priority of conflicting security interests.). This concept is enshrined in the Uniform 

5 The letter dated May 1, 2025, is Exhibit D to the Andrew O’Coin Declaration submitted herewith. 

356



5 
3434150-v1 

Commercial Code, which has been adopted by Arkansas. See Ark. Code Ann. § 4-9-

322(a)(1) (“Conflicting perfected security interests . . . rank according to priority in 

time of filing or perfection.”). A security interest in property is superior to a judgment 

lien that attached after the security interest was perfected. Ark. Code Ann. § 4-9-

317(a)(2)(A); Slodov v. United States, 436 U.S. 238, 257 n.22 (1978) (“Under the UCC, 

a perfected security interest is superior to a judgment lien creditor’s claim in the 

property[.]”); Sperry Corp. v. Farm Implement, Inc., 760 F.2d 196, 198 (8th Cir. 1985) 

(“[T]he holder of a perfected security interest takes priority over a subsequent lien 

creditor under the general code principle that gives priority to the earliest perfected 

security interest.” (applying Arkansas law)). 

RBC’s security interest in the accounts receivable attached in November 2016, 

upon execution of the Security Agreement. See UCC § 9-203(a) (“A security interest 

attaches to collateral when it becomes enforceable against the debtor with respect to 

the collateral. . . .”). RBC’s security interest was perfected that same month, through 

the filing of UCC-1 financing statements. See UCC § 9-312(a) (“A security interest in 

chattel paper, negotiable documents, instruments, or investment property may be 

perfected by filing.”). And because of Iovate’s several defaults under the Credit 

Agreement, which Iovate has expressly acknowledged in writing, RBC presently has 

the right to take possession of its Collateral, which includes Iovate’s accounts 

receivable and their proceeds. See UCC § 9-609(a) (“After default, a secured party . . 

. [m]ay take possession of the collateral[.]”). RBC should not be foreclosed from 
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exercising this right to take possession of the subject accounts receivable by way of a 

junior judgment creditor’s interest in collecting on a later-in-time judgment.    

Orgain’s judgment against Iovate was not entered until November 2024, nearly 

eight years after RBC’s lien attached and was perfected. As a result, RBC’s rights in 

Iovate’s assets—including with respect to payments due and owing from Walmart to 

Iovate—is senior to Orgain’s as a matter of Arkansas law. Any lien created by the 

writ of garnishment is inferior to the lien of RBC. Therefore, any proceeds obtained 

pursuant to the writ of garnishment should be paid to RBC, as the senior lienholder.  

Under Arkansas Rule of Civil Procedure 24, intervention as of right is 

appropriate “when the applicant claims an interest relating to the property or 

transaction which is the subject of the action and he is so situated that the disposition 

of the action may as a practical matter impair or impede his ability to protect that 

interest, unless the applicant’s interest is adequately represented by existing 

parties.” Ark. R. Civ. P. 24(a); Certain Underwriters at Lloyd’s, London v. Bass, 461 

S.W.3d 317, 326 (Ark. 2015) (“[I]f a party meets all three factors under Rule 24(a)(2), 

intervention as a matter of right cannot be denied.”); accord Classic Nursery, Inc. v. 

Reed Plumbing Supply Co., 1991 WL 89655, at *2 (Ark. Ct. App. May 22, 1991) 

(stating that pursuant to Arkansas Supreme Court precedent interpreting a since 

overturned statute, that “a party can intervene in a garnishment action before actual 

payment by the garnishee in order to assert a claim to the funds in question.”).  

Here, intervention as a right is appropriate because RBC meets each of the 

requirements under Rule 24(a). First, RBC has an interest in the property that is the 

358



7 
3434150-v1 

subject of this action. RBC holds a perfected security interest in the accounts 

receivable of which Iovate now seeks to obtain control and possession, through 

garnishment directed at Walmart.  

Second, RBC cannot protect its interest in those accounts receivable unless it 

is a party to this case. Should RBC’s motion to intervene be denied, Iovate’s accounts 

receivable will be dissipated. RBC would then face the obstacle of mounting a 

separate collection action against Orgain, unnecessarily squandering judicial 

resources.6 Consequently, RBC would then face credit and collection risk vis-à-vis 

Orgain. There is no justification for forcing this upon RBC, nor for the resulting waste 

of judicial resources.  

Finally, RBC’s interest is not adequately represented by any other party to this 

action. “An interest is adequately represented when the interest of a party to the 

litigation is identical or not significantly different from that of the proposed 

intervenors.” Nat’l Enters., Inc. v. Union Planters Nat’l Bank of Memphis, 910 S.W.2d 

691, 694 (Ark. 1995). Walmart owes the disputed monies to Iovate, which in turn 

owes the funds to RBC. Accordingly, Walmart possesses little to no interest in which 

entity the subject property is ultimately paid to. Iovate’s interest is limited to 

ensuring that it receives the accounts receivable—but that is not the same as 

ensuring that RBC receives the funds.  RBC should be allowed to intervene as of right 

under Rule 24(a). 

6 See UCC § 9-609 (cmt. § 5) (“Normally, a junior who refuses to relinquish possession of collateral 
upon the demand of a secured party having a superior possessory right to the collateral would be liable 
in conversion.”). 
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Alternatively, at a minimum, permissive intervention should be granted. The 

Court has discretion to grant permissive intervention where “an applicant’s claim or 

defense and the main action have a question of law or fact in common,” so long as 

intervention will not cause undue prejudice or delay. Ark. R. Civ. P. 24(b)(2). 

Arkansas courts have permitted parties to intervene in a garnishment action before 

actual payment by the garnishee to assert a claim to the funds in question. Turner v. 

Farnam, 120 S.W.3d 616, 620 (Ark. Ct. App. 2003) (“Arkansas cases have permitted 

persons who have an interest in attached or garnished property to either intervene 

or file an independent action to assert their interest.”); accord Lawrence v. Ford Motor 

Credit Co., 449 S.W.2d 695, 697–98 (Ark. 1970) (holding that a person with a property 

interest who disputes the validity of garnishment may intervene in garnishment 

proceedings); see, e.g., Pine Bluff Nat’l Bank v. Parker, 490 S.W.2d 457, 459 (Ark. 

1973) (finding no error in permitting intervention where the intervenor contested 

garnishment of account in which intervenor claimed actual ownership). The question 

posed by the underlying action is whether Orgain, by way of the November 2024 

California judgment, can garnish amounts due from Walmart to Iovate. That is 

precisely the same question that RBC seeks intervention to answer. This action is in 

its earliest stages, and intervention would neither unduly delay nor prejudice the 

parties. 
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IV. CONCLUSION 

For the foregoing reasons, RBC respectfully requests that the Court grant its 

motion to intervene and that such intervention be deemed effective as of the date of 

such order. 

Respectfully submitted,  

WRIGHT, LINDSEY & JENNINGS LLP 
200 West Capitol Avenue, Suite 2300 
Little Rock, Arkansas 72201-3699 

      (501) 371-0808 
FAX: (501) 376-9442 
E-MAIL: abaker@wlj.com; jfair@wlj.com 

By   /s/ Jacob P. Fair  
     Adrienne L. Baker (2007159) 
     Jacob P. Fair (2015167) 

Attorneys for Royal Bank of Canada

CERTIFICATE OF SERVICE 

I hereby certify that on August 12, 2025, I electronically filed the foregoing 

with the Clerk of the Court using the Arkansas Judiciary Electronic Filing System, 

which shall send notification of such filing to the attorneys of record in this case.  

/s/ Jacob P. Fair  
Jacob P. Fair 

361



 

 

 

 

 

 

 

 

 

 

 

THIS IS EXHIBIT “I” REFERRED TO IN THE 
AFFIDAVIT OF MARK BETTILYON,  

AFFIRMED BEFORE ME THIS 14TH DAY OF OCTOBER, 2025 
 

______________________________________________ 

Chenyang Li, Commissioner for Oaths 
for the Province of Ontario, Canada  

 

 

 

 

 

 

362



1 

 
 
 
 
 

IN THE CIRCUIT COURT OF BENTON COUNTY, ARKANSAS 
CIVIL DIVISION 

 
ORGAIN, INC.  PLAINTIFF 
 
v.  CASE NO. 04CV-25-1607  
 
IOVATE HEALTH SCIENCES INTERNATION, INC. and  
IOVATE HEALTH SCIENCES INTERNATIONAL U.S.A., INC.  DEFENDANT  
 
 
WALMART, INC.  GARNISHEE 
 

WALMART INC.’S ANSWER TO WRIT OF GARNISHMENT  

Garnishee, Walmart Inc. (“Walmart”), by and through its attorneys, Kutak Rock 

LLP, and for its Answer to the Writ of Garnishment issued on June 27, 2025, and the 

duplicate Writ of Garnishment issued on August 22, 2025 (the “Writ”),1 states the 

following:  

1. With respect to the allegations contained in the “Notice to Garnishee” 

section of the Writ, Walmart admits that on November 17, 2024, a judgment was entered 

in favor of Plaintiff against Defendants in the amount of $12,500,000.00. Walmart lacks 

knowledge or information sufficient to admit or deny the allegation that the judgment 

remains unsatisfied.  

2. With respect to the allegation that Walmart is indebted to Defendants or 

has in its possession goods, chattels, money, credits, or effects belonging to Defendants, 

 
1 The August 22, 2025 writ of garnishment was not served on Walmart. 

ELECTRONICALLY FILED
Benton County Circuit Court

Brenda DeShields, Circuit Clerk
2025-Sep-05  14:51:56

04CV-25-1607
C19WD05 : 5 Pages
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Walmart states the following. Walmart owes Defendants $11,333,502.67 in connection to 

a vendor account (ID no. **2290) (the “Vendor Account”).  

3. Walmart further states that it located two marketplace accounts (ID nos. 

*******3246 and *******4326) (the “Marketplace Accounts”) in connection to Defendants’ 

use of Walmart’s “Fulfillment Services,” whereby Defendants send their goods to 

Walmart’s distribution centers for storage pending customer purchases on the 

Marketplace online platform and Walmart’s subsequent preparation and delivery of 

goods to customers. However, Walmart is not indebted to Defendants or in possession of 

any goods, chattels, money, credits, or effects belonging to Defendants in connection to 

Defendants’ Marketplace Accounts. The Marketplace Accounts are no longer active, and 

Walmart does not currently house goods belonging to Defendants in Walmart’s 

distribution centers. 

4. Plaintiff served Walmart with Allegations and Interrogatories in connection 

to the Writ,2 Walmart is filing Answers to the Allegations and Interrogatories 

contemporaneously with the filing of this Answer. 

5. Walmart affirmatively states that it has placed a hold on Defendants’ 

Vendor Account (ID no. **2290) as well as Defendants’ Marketplace Accounts pending 

resolution of the Writ.  

6. Walmart denies each and every material or relevant allegation or statement 

set forth in the Writ unless specifically admitted herein.  

 
2 Plaintiff filed identical Allegations and Interrogatories to Walmart on June 27, 2025, and 
August 22, 2025  
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WHEREFORE, Garnishee, Walmart Inc., respectfully requests that, based upon the 

responses herein and those in its Answers to Allegations and Interrogatories filed 

contemporaneously herewith, the Court enter an order of disposition of funds identified 

in response to the subject Writ of Garnishment and Answers to Allegations and 

Interrogatories, and discharge Walmart Inc. of any liability under the Writ of 

Garnishment, and for all other relief to which it lawfully may be entitled. 

Respectfully Submitted, 
 
KUTAK ROCK LLP 
 
/s/ Caleb S. Sugg                                       
Caleb S. Sugg, AR 2020069 
1277 E. Joyce Blvd., Suite 300 
Fayetteville, Arkansas 72703-5585 
(479) 973-4200 Telephone 
(479) 973-0007 Fax 
Caleb.Sugg@KutakRock.com    
 
Attorneys for Garnishee, Walmart Inc. 
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VERIFICATION 
  

STATE OF ARKANSAS ) 

) 
COUNTY OF BENTON ) 

The foregoing information is true and correct to the best of my knowledge and 
belief. 

WALMART, INC. 

By: Me > AA cre, 
Ldôn Paz 
  

SUBSCRIBED AND SWORN TO before me, a notary public, on this day of 

September 2025. 

NOTARY PUBLIC 

My commission expires: 

09/2029 
  

  

MYRANDA HOLLOWAY 
Notary Public - Arkansas 

Benton County 
Commission #12707138 

My Commission Exp. 03/26/2029      
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on September 5, 2025, a true and correct copy of the foregoing 
was served by filing it via the Arkansas Judiciary’s eFlex system, which shall send 
notification to all parties and/or counsel registered to receive such service.  

 

 /s/ Caleb S. Sugg                                       
Caleb S. Sugg 
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IN THE MATTER OF THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS AMENDED 

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF IOVATE HEALTH SCIENCES 
INTERNATIONAL INC. 

Court File Nos.: 31-3268936, 31-3268942, and 
31-3268971

ONTARIO 
SUPERIOR COURT OF JUSTICE 

PROCEEDING COMMENCED AT TORONTO 

AFFIDAVIT OF MARK BETTILYON 
SWORN OCTOBER 14, 2025 

DAVIES WARD PHILLIPS & VINEBERG LLP 
155 Wellington Street West 
Toronto ON  M5V 3J7 

Natasha MacParland (LSO#42383G) 
Tel: 416.863.5567 
Email: nmacparland@dwpv.com 

Chenyang Li (LSO#73249C) 
Tel: 416.367.7623 
Email: cli@dwpv.com 

Lawyers for the Creditor, Orgain, Inc. 
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