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ENDORSEMENT

BACKGROUND

[1] On May 23, 2019 I granted the application brought by Hollander Sleep Products, LLC
(“Hollander Sleep Products™), for orders pursuant to Section 46 through 49 of the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 as amended (“CCAA”). I made the following

orders:

a) Recognition of the Chapter 11 Cases as foreign main proceedings pursuant to

Part 1V of the CCAA;
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¢) Appointment of KSV Kofman Inc. (“KSV™) as Information Officer;
d) Granting of the DIP ABL Charge; and
¢) Granting of the Administration Charge.

[2] [ indicated in my endorsement that written reasons would follow. These are my written
reasons.

[3]  Hollander Sleep Products brings this application in its capacity as the foreign representative
(the “Foreign Representative™) of itself and Hollander Sleep Products Canada Limited (“Hollander
Canada™), Dream II Holdings, LLC, Hollander Iome Fashions Holdings, LLC, Pacific Coast
Feather, LLC, Hollander Sleep Products Kentucky, LLC, and Pacific Coast Feather Cushion, LLC
(collectively, the “Chapter 11 Debtors”, and with their other non-debtor affiliates, “Hollander™).

FACTS

4]  Hollander is an industry leader in the bedding products market. Hollander manufactures
bedding products including pillows, comforters and mattress pads for well-known licensed brands.
Hollander also owns and manufactures bedding products under several of its own proprietary
brands and also partners with major retailers and hotel chains.

[5] Hollander’s corporate headquarters is in Boca Raton, Florida. Hollander has 13
manufacturing facilities located across North America— 11 in the United States and 2 in Canada -
- and a primary show room in New York City. Most of Hollander’s sales come from wholesale
distribution.

Chapter 11 Cases

[6] On May 19, 2019 (the “Petition Date™) each of the Chapter 11 Debtors filed voluntary
petitions for relief pursuant to Chapter 11 of the U.S. Bankruptcy Code (the “Chapter 11 Cases”)
with the United States Bankruptcy Court for the Southern District of New York (the “U.S. Court”).
Certain first day motions (the “First Day Motions™) were also filed on May 19, 2019. On May 21,
2019, the U.S. Court heard several of the First Day Motions, and on May 22 and 23, 2019 the court
entered various interim or final orders in respect of these motions (the “First Day Orders”).

Chapter 11 Debtors

[71  The Chapter 11 Debtors operate on an integrated basis and are incorporated or established
under the laws of the United States except for Hollander Canada, which is incorporated under the
laws of British Columbia. Each of the Chapter 11 Debtors, including Hollander Canada, is a direct
or indirect wholly-owned subsidiary of Dream II Holdings, LLC.

Hollander Canada

[8] Hollander Canada is a fully integrated subsidiary of Hollander. Hollander Canada operates
one manufacturing facility in Toronto, one manufacturing facility in Montreal, and maintains a
sales office in Toronto.
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[9] Hollander Canada employs approximately 240 employees, all of whom are located in
Canada. Hollander Canada’s workforce is not unionized and it does not maintain any registered
pension plans. Its primary stakeholders include employees, lenders, customers, landlords,
creditors, and trade-suppliers.

[10] On a standalone basis, Hollander Canada is not profitable. Its 2018 financial statement
reflects a net loss of approximately $2.6 million afier allocation of selling, general and
administrative expenses, including royalties and procurement fees, incurred by the U.S. Chapter
11 Debtors and allocated across the manufacturing facilities for which it provides these and other
shared services (the “U.S. Shared Services”). Losses have continued for the four-month period
ended April 30, 2019. Currently, approximately $7.2 million of Hollander Canada’s $9 million of
accounts payable is past due. If the amount owing to Hollander Canada from the U.S. Chapter 11
Debtors was written down to its realizable value and Hollander Canada’s allocation of U.S. Shared
Services was recorded for the four months ended April 30, 2019, Hollander Canada’s shareholder
equity would be entirely eroded.

[11] Hollander Canada is entirely dependent on Hollander’s U.S. head office for managerial,
administrative, IT, strategic services and decisions, and it uses intellectual property almost wholly
owned by U.S, Hollander entities. Hollander Canada is also entirely reliant on supply arrangements
and relationships of the Hollander enterprise.

Principal Indebtedness
[12] The Chapter 11 Debtors’ principal pre-petition indebtedness consists of the following:

a) Prepetition ABL Facility — a $125 million senior revolving asset-based credit
facility (the “ABL Facility”) under which all the Chapter 11 Debtors, including
Hollander Canada, are obligors. Hollander Canada may borrow a maximum of $40
million from this facility. Hollander Canada is not jointly or severally liable for the
obligations of the U.S. Chapter 11 Debtors under the ABL Facility; however, the
U.S. Chapter 11 Debtors are liable for Hollander Canada’s borrowings undet the
ABL Facility. As of the Petition Date, approximately $61 million remains
outstanding against the ABL Facility, not including approximately $5 million in
letters of credit (the “Prepetition ABI, Obligations”). The Prepetition ABL
Obligations include approximately $6 million of borrowings by Hollander Canada.

b) Prepetition Term Loan — a $190 million senior secured term loan facility (the
“Term Loan Facility’”). Each Chapter 11 Debtor except Hollander Canada is an
obligor under this facility. Hollander Canada is not a borrower or a guarantor of the
Term Loan Facility. As of the Petition Date, approximately $166.5 million remains
outstanding against the Term Loan Facility.

Recent Events and Proposed Restructuring

[13] Recent substantial price increases on materials have significantly reduced Hollander’s
already low profit margins for many products. In addition, Hollander acquired one of its major
competitors in June 2017. This necessitated the expenditure of additional capital. With
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approximately $233 million of outstanding indebtedness and limited access to credit, Hollander is
facing severe liquidity constraints.

[14] These circumstances necessitated comprehensive restructuring negotiations with the
Chapter 11 Debtors’ primary constituency groups. The Chapter 11 Debtors recently agreed with
their secured lenders and their majority equity-holder, Sentinel, on a comprehensive restructuring
process to ensure the viability of the business. The Chapter 11 Debtors, 100% of the Term Loan
Lenders, and Sentinel entered into a restructuring support agreement dated May 19, 2019 (the
“RSA”). The RSA contemplates, and the Chapter 11 Debtors have filed, a comprehensive Chapter
11 restructuring plan (the “Plan”™).

{15] In connection with the RSA, Hollander’s asset-based secured lenders have agreed to
provide a $90 million debtor-in-possession asset-based loan facility (the “DIP ABL Facility™) and
certain Term Loan Lenders have agreed to provide an additional $28 million term loan facility (the
“DIP Term Loan Facility” and together with the DIP ABL Facility, the “DIP Facilities”) to fund
the administration of the Chapter 11 Cases.

[16] I am not, at this time, being asked to approve or grant any relief in connection with the
Plan. However, the Chapter 11 Debtors have negotiated and incorporated certain protections into
the Plan to mitigate against any prejudice to current creditors of Hollander Canada that might result
incidentally from a global restructuring. I am satisfied that the Plan represents the Chapter 11
Debtors’ best prospect of reorganizing their business operations and emerging as a healthy going-
concern enterprise, maximizing recoveries for all stakeholders.

[17]  If the Chapter 11 Debtors do not obtain the relief requested on this application, including
post-petition financing, they will be unable to restructure pursuant to the Plan. In such a case, a
liquidation of the business and assets of the Chapter 11 Debtors, including Hollander Canada, will
be the likely result. In a liquidation scenario, there will be a nominal recovery, if any, available for
Hollander Canada’s unsecured creditors.

Proposed Postpetition Financing

[18] OnMay 21,2019, the U.S. Court heard certain of the First Day Motions, including the DIP
Motion. At the hearing, the U.S. Court requested certain changes to the DIP Order, which were
subsequently made by the Chapter 11 Debtors in consultation with the DIP Lenders. Access to the
DIP Facilities is vital to the preservation and maintenance of the going-concern value of Hollander
and the Chapier 11 Debtors’ successful reorganization.

[19] The $90 million DIP ABL Facility is the critical facility from the perspective of Hollander
Canada. Hollander Canada is neither a borrower nor a guarantor of the DIP Term Loan Facility.
The DIP ABL Facility is a senior secured credit facility for which all the Chapter 11 Debtors,
including Hollander Canada, are borrowers, The DIP ABL Facility provides for an initial “creeping
(or gradual) roll-up” whereby the Chapter 11 Debtors will use receipts from the Chapter 11
Debtors’ operations to pay down pre-filing obligations pending the issuance of the Final DIP
Order, whereupon there will be a deemed draw on the DIP ABL Facility to satisfy the then
outstanding prepetition debt, if any, under the ABL Facility. Hollander Canada is entitled to
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borrow up to $20 million under the DIP ABL Facility, less the amount of Hollander Canada’s
prepetition obligations under the ABL Facility that are to be rolled-up into the DIP ABL Facility.

[20] With respect to prepetition debt under the ABL Facility, Hollander Canada is not jointly or
severally liable for amounts drawn down by the U.S. Chapter 11 Debtors. However, Hollander
Canada will be jointly and severally liable with the other Chapter 11 Debtors in respect of
borrowings under the DIP ABL Facility, including borrowings to repay amounts drawn down
under the prepetition ABL Facility by the U.S. Chapter 11 Debtors. The DIP ABL Lenders have
indicated they are unwilling to enter into the DIP ABL Facility unless Hollander Canada is jointly
and severally liable for all obligations under the DIP ABL Facility, including those incurred by the
U.S. borrowers.

[21] Ttis a condition of the DIP Facilities that the Chapter 11 Debtors obtain an order from this
Court recognizing the DIP Order within three business days of when the DIP Order was issued by
the U.S. Court. The DIP ABL Facility requires that the DIP Order be recognized by this Court
before any borrowing by Hollander Canada will be permitted under the DIP ABL Facility.

[22] 1 have concluded that the ability of the Chapter 11 Debtors, including Hollander Canada,
to maintain business relationships with their vendors, suppliers and customers, to pay their
employees and otherwise finance their operations requires the availability of working capital from
the DIP Facilities. The Chapter 11 Debtors, including Hollander Canada on a standalone basis, do
not have sufficient available sources of working capital and financing to operate their businesses
without immediate access to the DIP Facilities.

ISSUES
[23] I must decide the following issues:

a) Are the Chapter 11 Cases "foreign main proceedings" pursuant to Part IV of the
CCAA?

b) If so, are the Chapter 11 Debtors entitled to the relief sought in the Initial
Recognition Order and Supplemental Order, including,

(i) Granting the Stay of Proceedings;
(ii) Recognition of the First Day Orders;
(iti) Granting the DIP ABL Charge;
(iv) Appointing KSV as Information Officer; and

(v) Granting the Administration Charge?
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ANALYSIS
Are the Chapter 11 Cases Foreign Main Proceedings?
Are the Chapter 11 Cases Foreign Proceedings?

[24] 1 must first determine if the Chapter 11 Cases are foreign proceedings. It is important to
note that the purpose of Part IV of the CCAA is to facilitate the administration of cross-border
insolvencies and create a system under which foreign insolvency proceedings can be recognized
in Canada. Section 44 of the CCAA provides as follows:

44. The purpose of this Part is to provide mechanisms for dealing with cases of
cross- border insolvencies and to promote

(a) cooperation between the courts and other competent authorities in Canada with
those of foreign jurisdictions in cases of cross-border insolvencies;

(b) greater legal ceriainty for trade and investment,

(c) the fair and efficient administration of cross-border insolvencies that protects
the interests of creditors and other interested persons, and those of debtor
companies;

(d) the protection and the maximization of the value of debtor company's property;
and

(e) the rescue of financially troubled businesses to protect investment and preserve
employment.

[25] Pursuant to S. 46(1) of the CCAA, a person who is a foreign representative may apply to
the court for recognition of a foreign proceeding in respect of which that person is a foreign
representative. Pursuant to S. 47 of the CCAA, the two following requirements must be met for
an order recognizing a foreign proceeding:

a) the proceeding is a "foreign proceeding”; and
b) the applicant is a "foreign representative” in respect of that foreign proceeding.

[26] Inthe Chapter 11 Cases, an order was made appointing Hollander Sleep Products as foreign
representative by the U.S. Court on May 23, 2019. (the “Foreign Representative Order”).

[27] Section 45(1) of the CCAA defines a "foreign proceeding” as any judicial proceeding in a
jurisdiction outside of Canada dealing with creditors' collective interests generally under any law
relating to bankruptcy or insolvency in which a debtor company's business and financial affairs
are subject to control or supervision by a foreign court for the purpose of reorganization, Courts
have consistently recognized proceedings under Chapter 11 of the United States Bankruptcy Code
to be foreign proceedings for the purposes of the CCAA.

[28] Because Hollander Sleep Products has been appointed a “foreign representative” by the
U.S. Court in the Chapter 11 Cases, I am satisfied that the Chapter 11 cases should be recognized
as a “foreign proceeding” pursuant to S. 47(1) of the CCAA.
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Are the Chapter 11 Cases Foreign Main Proceedings?

[29] OnceIhave determined thata proceeding is a “foreign proceeding™, I am required, pursuant
to Section 47(2) of the CCAA, to specify in my order whether the foreign proceeding 1s a “foreign
main proceeding” or a “foreign non-main proceeding.” A “foreign main proceeding” is defined
as a “foreign proceeding in a jurisdiction where the debtor company has the centre of its main
interests” (“COMI™).

[30] The CCAA does not provide a definition of COMI. Section 45(2) of the CCAA establishes
a rebuttable presumption that, in the absence of proof to the contrary, the location of a debtor
company’s registered office is deemed to be its COMI. Evidence regarding the debtor company’s
operations can rebut this presumption. Part IV of the CCAA does not specifically consider the
circumstances facing corporate groups. It is therefore necessary to conduct the COMI analysis on
an entity-by-entity basis.

[31] In this case the registered offices of all of the Chapter 11 Debtors except for Hollander
Canada, are situated in the United States. Therefore, the presumption in s. 45(2) of the CCAA
deems the COMI of each of those entities to be in the United States.

[32] Hollander Canada’s registered head office is in Vancouver. Where a Canadian entity is
operating as part of a larger corporate group, several Canadian authorities have considered how
COMI should be determined. In Angiotech', the Court considered the following factors:

a) the location where corporate decisions are made;

b) the location of employee administrations, including human resource functions;
¢) the location of the company's marketing and communication functions;

d) whether the enterprise is managed on a consolidated basis;

e) the extent of integration of an enterprisc's international operations;

f) the centre of an enterprise’s corporate, banking, strategic and management
functions;

g) the existence of shared management within entities and in an organization;
h) the location where cash management and accounting functions are overseen;

i) the location where pricing decisions and new business development initiatives are
created; and

i) the seat of an enterprise's treasury management functions, including management
of accounts receivable and accounts payable.

! Angiotech Pharmaceuticals Inc. (Re), 2011 BCSC 115 at para 7.
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[33] InFElephant & Casile?, Morawetz J. (as he then was) recognized the Angiotech factors listed
above and identified what he considered to be the most significant factors as follows:

However, it seems to me, in interpreting COMI, the following factors are usually
significant:

(a) the location of the debtor's headquarters or head office functions or nerve centre;

(b) the location of the debtor's management; and

(¢) the location which significant creditors recognize as being the centre of the
company's operations.

[34] The jurisprudence is clear that where a Canadian debtor company is the only Canadian
entity among a number of other Chapter 11 debtors that are all incorporated in the United States,
the COMI for the Canadian debtor company is the United States.

[35] Ihave concluded for the following reasons that Hollander Canada’s COMI is in the United

States:

a)

b)

g)
h)

Hollander Canada’s business is closely integrated into Hollander’s business in the
U.S. and its registered office is listed in Canada only for corporate purposes;

Managerial functions for Hollander Canada, including finance, buying, logistics,
marketing, and strategic decisions, are provided from Hollander’s U.S. head office
by Hollander Sleep Products;

Hollander Canada is almost wholly dependent on Hollander’s U.S. office for
administrative functions such as overhead services, accounting, and IT, which are
provided by Hollander Sleep Products in the U.S.;

Data for Hollander Canada’s operations is housed within IT systems, located and
operated out of the U.S ;

Hollander Canada is reliant on the purchasing power and supplier relationships of
the Hollander enterprise, and on its own could not replicate the supply arrangements
necessary for its continued functioning;

Hollander Canada’s books and records are maintained at Hollander’s head office in
Boca Raton, Florida;

All of Hollander Canada’s directors reside in the United States;

Canadian revenues make up only 10.7% of Hollander’s revenues;

2 Massachusetts Elephant & Castle Group Inc., (Re), 2011 ONSC 4201 (S8.C.J. [Commercial List]).
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i) Hollander Canada is entirely dependent on the U.S. Chapter 11 Debtors for the
majority of licensing agreements, design partnerships, and company-owned brands;

j) Substantially all of the trademarks and intellectual property relied on by Hollander
Canada are owned by the U.S. Chapter 11 Debtors;

k) The Chapter 11 Debtors, including Hollander Canada, operate an integrated,
centralized cash management system; and

) Hollander Canada is dependent on the U.S. Chapter 11 Debtors for the
establishment, maintenance, and administration of certain customer promotional
programs involving Hollander Canada’s key customers.

[36] Since all the Chapter 11 Debtors except Hollander Canada have registered offices in the
United States, and since a review of Hollander Canada’s business indicates that its COMI is in the
United States, The COMI of all the Chapter 11 Debtors is in the United States and therefore the
Chapter 11 Cases should be recognized as “foreign main proceedings”.

SHOULD THE INITIAL RECOGNITION ORDER AND SUPPLEMENTAL ORDER BE
GRANTED?

Is a Stay of Proceedings Required and Appropriate?

[37] Section 48(1) of the CCAA provides that once the Court has found that a foreign
proceeding is a "foreign main proceeding”, it is required to grant certain mandatory relief,
including a stay of proceedings:

[38] In addition to the automatic relief provided for in s. 48, 5.49 of the CCAA grants me the
broad discretion to make any apptropriate order if I am satisfied that it is necessary for the
protection of the debtor company’s property or the interests of creditors.

[39] Section 52(1) of the CCAA requires that if an order recognizing a foreign proceeding is
made, the Court “shall cooperate, to the maximum extent possible, with the foreign representative
and the foreign court involved in the foreign proceeding.”

[40] Because of the circumstances facing Hollander, Hollander Canada and the other Chapter
11 Debtors, I am satisfied that a stay of proceedings is necessary in order to implement the
proposed restructuring.

Should the First Day Orders be Recognized?

[41] The central principle governing Part IV of the CCAA is comity, which mandates that
Canadian courts should recognize and enforce the judicial acts of other jurisdictions, provided that
those other jurisdictions have assumed jurisdiction on a basis consistent with principles of order,
predictability and fairness.

[42] Canadian courts have emphasized the importance of comity and cooperation in cross-
border insolvency proceedings to avoid multiple proceedings, inconsistent judgments and general
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uncertainty. Coordination of international insolvency proceedings is particularly critical in
ensuring the equal and fair treatment of creditors regardless of their location.

[43] am satisfied that the First Day Orders should be recognized for the following reasons:

a) The U.S. Court has appropriately taken jurisdiction over the Chapter 11 Cases, so
comity will be furthered by this Court's recognition of and support for the Chapter
11 Cases already under way in the United States;

b) Coordination of proceedings in the two jurisdictions will ensure equal and fair
treatment of all stakeholders, whether they are in the United States or Canada;

¢) Given the close connection between Hollander and the United States, it is
reasonable and sensible for the U.S. Court to have principal control over the
insolvency process. This will produce the most efficient restructuring for the benefit
of all stakeholders;

d) The Chapter 11 Debtors must act quickly because of the expeditious timetable
established under the Plan for their restructuring. It is imperative that there be a
centralized and co-ordinated process for these insolvency proceedings to maximize
the prospect of a successful restructuring and preserve value for stakeholders; and

¢) The Canadian and U.S. operations of Hollander are highly integrated.
Should the DIP ABL Charge be Granted?

[44] The Chapter 11 Debtors are facing a liquidity crisis and require DIP financing to fund their
operations while they pursue a restructuring pursuant to the Plan or a sale in accordance with the
marketing process to be conducted as part of the Chapter 11 proceeding. The ability of the Chapter
11 Debtors, including Hollander Canada, to maintain and finance their operations requires working
capital from the DIP Facilities. If interim financing through the DIP Facilities is not obtained,
neither the Chapter 11 Debtors as a whole, nor Hollander Canada on a standalone basis, have the
funds to finance going-concern operations.

[45] The DIP ABL Facility includes an initial creeping roll-up provision pursuant to which the
Chapter 11 Debtors will use receipts from their operations to pay down pre-filing obligations
pending the issuance of the Final DIP Order. The amount borrowed under the DIP ABL Facility
is proposed to be secured by, among other things, a court-ordered charge on Hollander Canada’s
property and the property of the other Chapter 11 Debtors in Canada (the “DIP ABL Charge”).

[46] This court has concluded in previous proceedings that there is no impediment to granting
approval of interim DIP financing including a full roll-up provision in foreign recognition
proceedings under Part IV of the CCAA®.

3 Hartford Computer Hardware Inc., (Re), 2012 ONSC 964 at paras. 18-19.
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[47] Tn Hartford, an application under Part IV of the CCAA, this court recognized a DIP facility
authorized by the U.S. Court that included a full roll-up, and emphasized the importance of comity
in foreign recognition proceeding as follows:

The Information Officer and Chapter 11 Debtors recognize that in CCAA
proceedings, a partial "roll up” provision would not be permissible as a result of
s.11.2 of the CCAA, which expressly provides that a DIP charge may not secure an
obligation that exists before the Initial Order is made.

Section 49 of the CCAA provides that, in recognizing an order of a foreign court,
the court may make any order that it considers appropriate, provided the court is
satisfied that it is necessary for the protection of the debtor company's propetty or
the interests of the creditor or creditors.

Tt is necessary, in my view, to emphasize that this is a motion to recognize an order
made in the "foreign main proceeding”....

A significant factor to take into account is that the Final DIP Facility Order was
granted by the U.S. Court. In these circumstances, I see no basis for this court to
second guess the decision of the U.S. Court.

[48] For the same reasons I am satisfied that the DIP Order should be approved. The U.S. Court
granted the DIP Order because it is necessary for the protection of Hollander’s property and for
the interests of creditors in Canada and the U.S.

[49] The DIP ABL Facility provides that Hollander Canada is jointly and severally liable for
the borrowings of other Chapter 11 Debtors under the DIP ABL Facility.

[50] T have concluded that the following factors support recognizing Hollander Canada’s joint
and several liability under the DIP Order and the DIP ABL Charge:

a) The DIP ABL Charge furthers the objectives of the CCAA and is commercially
reasonable as it allows the Chapter 11 Debtors to continue operations and pursue a
restructuring or going-concern sale as outlined in the proposed Plan;

b) An estimated cash flow forecast extracted from the DIP budget reveals that
Hollander Canada is projected to generate negative cash flow until at least July 1,
2019;

¢) The Chapter 11 Debtors, including Hollander Canada, need immediate access to
the DIP ABL Facility to ensure their continued operations during these
proceedings;

d) The DIP ABL Lenders are unwilling to provide funding to the Chapter 11 Debtors
without Hollander Canada’s joint and several liability under the DIP ABL Facility;

¢) The proposed DIP Facilities and Plan are supported by all secured creditors with an
economic interest in Hollander Canada; and
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f) If the DIP ABL Charge is not granted, the restructuring contemplated by the Plan
will not be implemented, likely resulting in liquidation. In a liquidation scenatio,
Hollander Canada’s creditors will likely obtain only nominal recoveries, if any.

[51] To protect the interests of Hollander Canada and its creditors, the Chapter 11 Debiors
negotiated certain protections to mitigate any prejudice to Hollander Canada’s creditors.
Specifically, the DIP Order includes a quasi-marshalling construct whereby the DIP ABL Agent
is obligated to first look to proceeds of the Chapter 11 Debtors’ U.S. collateral to satisfy any
outstanding obligations of the U.S. Chapter 11 Debtors under the DIP ABL Facility, and to the
proceeds of the Chapter 11 Debtors’ Canadian collateral to satisfy any outstanding obligations of
Hollander Canada under the DIP ABL Facility. Only once collateral in the U.S. has been exhausted
can the DIP ABL Lenders look to the Canadian assets to satisfy any outstanding U.S. obligation.

[52] The absence of prejudice to creditors of Hollander Canada, and the DIP ABL Lenders’®
consent to the quasi-marshalling construct, are key factors distinguishing this case from Payless
Holdings Inc. LLC, (Re). In Payless, also a proceeding under Part IV of the CCAA, this court
declined to approve a DIP order and lenders’ charge that would have required the solvent Canadian
applicants to guarantee borrowings from the DIP facility even though they would not receive
advances from it. The DIP facility was opposed by the Canadian landiords who were uniquely
prejudiced by its terms. The DIP facility in that case specifically precluded marshalling.

[53] Thave concluded that the Court’s decision in Payless is distinguishable from this case for
the following reasons as set out in the applicant’s factum:

a) In Payless, the Canadian Applicants were not insolvent, were not prepetition
borrowers, had never granted security and were not borrowers under the DIP
facility. In this case, Hollander Canada is insolvent, its assets are encumbered, and
it is incapable of maintaining going concern operations without urgent funding
support from the DIP ABL Facility. For instance, $7.2 million of Hollander
Canada’s accounts payable are currently past due; without support from the DIP
ABL Facility, Hollander does not have sufficient liquidity to satisty these
obligations. '

b) In Payless, there was evidence of material prejudice to Canadian creditors and
cerlain Canadian creditor groups opposed the DIP order because they were
disadvantaged. In this case, no such material prejudice or unequal treatment exists
with respect to the creditors of Hollander Canada or the other Chapter 11 Debtors.

¢} In Payless, the Court intimated that if marshalling had been permitted, the
inequitable treatment of Canadian creditors would have been resolved. In this case,
the DIP ABL Lenders have specifically agreed to a quasi marshalling concept to
ensure that Canadian assets are used first to satisfy Canadian DIP ABL
indebtedness, and not applied to satisfy U.S. DIP ABL indebtedness until all U.S.
assets are first exhausted.

[54] Ihave concluded that the DIP ABL Charge should be granted for these reasons.
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SHOULD KSV BE APPOINTED INFORMATION OFFICER?

[55] Iam satisfied that an information officer should be appointed to assist with the cooperation
between the Canadian foreign recognition proceeding and the foreign representative and the U.S.
Court. Further, KSV, a licensed insolvency trustee, is appropriate to act in this capacity.

SHOULD AN ADMINISTRATIVE CHARGE BE APPROVED?

[56] Finally, I am satisfied that an administration charge in the maximum amount of $200,000
is reasonable and appropriate.

CONCLUSION
[57] Forthese reasons I have granted the Initial Recognition Order and the Supplemental Order.

[58] I am grateful to the applicant’s counsel for their helpful submission.

Date: May 30, 2019



