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Respondent’s Oral Argument Outline
Context:
-

Application pursued to protect investors – fundamental purpose of Securities Act (s. 1.1)
to protect investors from “unfair, improper or fraudulent practices”

-

Receivership affects numerous stakeholders, is ongoing

-

Fresh evidence provides context, is admissible
o Go-To entities in financial jeopardy before receivership
o Sales Process Order – Furtado consented

#1 – Adjournment Properly Denied
-

Misconduct alleged – fraud and misleading Staff – raises integrity concerns

-

Appellants had same counsel throughout investigation and at Application, ~3 days’ notice
of Application, provided no substantive response

-

Pattillo J. exercised discretion reasonably, to protect investors

-

Fresh evidence: additional self-interested misconduct by Furtado after receipt of
Application materials (including freeze directions), notwithstanding his submission to
Pattillo J. that no evidence of ‘anything precipitous’
o Contracts for friends and family cancelled
o Agreement to sell Adelaide properties while decision reserved

#2 – Transcript Objection Without Merit
-

Appellants knew their privacy rights, if any, were engaged when they received notice of
Application on December 6th – and yet they did nothing

-

In Application, Appellants represented by same counsel as in compelled interviews they
now say required a s. 17 order

-

Application Record was not filed, nor public, when Appellants received it. Had
opportunity to address any concern

-

Their position is a legal position that is not difficult to articulate, and did not require
evidence

-

However, Appellants did not:
o Put Commission on notice, or otherwise assert, that any privacy or confidentiality
right of theirs had been infringed
o Raise any privacy concern before Pattillo J. at December 9th Application hearing
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-

On the contrary, Appellants took position entirety of the compelled transcripts should
have been before Pattillo J.

-

Materials were not made public until after Justice Pattillo’s decision

-

Since that time, Appellants took no steps to seek relief from Court or Commission
regarding the information. They raised no statutory or other privacy issue in their Notice
of Appeal

-

Record is clear that Appellants had no actual privacy concern at the Court below

-

Next, addressing Re Sharpe – a case not before this Court
o Sharpe interpretation not binding or persuasive because analysis does not consider
purposes of Act (e.g. investor protection), fundamental principles in the Act (e.g.
efficient enforcement to prevent fraud), and the mandate or powers of
Commission (e.g. to apply to Court for receiver)
o Reads ss. 16-17 in isolation, does not properly identify and consider all interests
at stake, including public interest and the purposes of the Act (ss. 1.1, 2.1):
▪

Investigations undertaken in pursuit of Commission’s regulatory mandate,
in accordance with purposes and principles (e.g. prevention of fraud,
investor protection, efficient enforcement) and its powers (including
seeking receiver from Court)

▪

Participation in public markets a privilege, not a right

o Privacy expectations are very narrow where they directly conflict with fulfilling
the purposes of the Act creating the Commission’s regulated sphere
-

There is no legal principle that would render this relevant and highly probative evidence
inadmissible

-

Even if Commission should have sought s. 17 Order (it needn’t have), does not render
transcripts inadmissible
o No abuse of process
▪

Commission proceeded in good faith to fulfill public interest mandate and
protect vulnerable investors

▪

Evidence properly obtained, and not made public until after Appellants
had notice, made submissions, raised no concern

▪

Thus, no basis to decline to admit relevant evidence

o Even Sharpe does not stand for proposition that compelled evidence unavailable
for receivership applications
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L. A. PATTILLO J
[1]
On December 6, 2021, the Ontario Securities Commission (the “Commission”) issued two
freeze directions under s. 126(1) of the Securities Act, R.S.O. 1990 c.s.5 (the “Act”) which require
the respondent Oscar Furtado (“Furtado”) to maintain and refrain from imperiling assets derived
from investor funds and require RBC Direct Investing to maintain the assets in Furtado’s RBC
Direct Account.
[2]
The Commission brings this application to continue those directions and for the
appointment of KSV Restructuring Inc. as receiver and manager of the respondent Go-To entities.
[3]
At the outset of the hearing, Furtado requested a short adjournment to permit him to retain
new counsel (Mr. Mann appears on a limited retainer) and file responding material. He submitted,
notwithstanding the Commission’s Staff’s investigation has been ongoing since March 2019, he
was only advised of this proceeding on Monday and did not receive the Commission’s material
until Monday evening. He disagrees with the Commission’s allegations, particularly that he misled
Staff during the investigation and wants to respond. Nothing in the Commission’s material
indicates anything precipitous was about to happen.
[4]
In support of his request, Furtado has offered terms including continuing the freeze
directions (with some access for living expenses and legal fees), production of the investigation
transcripts and the appointment of a monitor as opposed to a receiver at the Commission’s expense.
[5]
The Commission opposed the request. It submitted that a monitor would not be sufficient
as it would leave Furtado in charge. Rather, in light of the record, a receiver was necessary to
safeguard the interests of the investors. Further, while it could have proceeded ex parte under s.
129 of the Act, it gave Furtado notice and sufficient time to file material if required. In that regard,
in the absence of material, many of Furtado’s submissions were unsubstantiated.
[6]
Based on the allegations concerning Furtado’s actions in respect of his dealings with the
Go-To projects and specifically the Go-To Spadina Adelaide Square Limited Partnership.
(“Adelaide LP”) as set out in the Commission’s material and which I will address shortly, I was
satisfied, despite the length of time the Commission’s investigation has been ongoing, that it was
necessary having regard to the interests of the investors to deal with the application rather than
adjourn it to a future date and leave Furtado in charge. I also was of the view that Furtado had
sufficient notice to file material.
[7]

Accordingly, I dismissed Furtado’s adjournment request.

[8]
Furtado is the founder and directing mind of the Go-To entities which are limited
partnerships. Between 2016 and 2020, Furtado and the respondent Go-To Developments Holdings
Inc. (GTDH) raised almost $80 million from Ontario investors for nine Go-To real estate projects
by selling limited partnership units. The projects are not complete, and the investors’ funds remain
outstanding.
[9]
One of the projects is Adelaide LP, whose business is described as purchasing, holding an
interest in, conducting pre-development planning with respect to development and construction of
two properties, 355 Adelaide St. W. and 46 Charlotte Street in downtown Toronto (the
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“Properties”). Beginning in February 2019, Furtado began to raise capital for Adelaide LP by
selling units.
[10] The Adelaide LP agreement provides that investors would be paid returns pro-rata, after
all investors received a return of their capital. It also provides no investor could require return of
any capital contributions back until the dissolution, winding up or liquidation of the partnership.
[11] The purchase rights to the Properties were secured by Adelaide Square Developments Inc.
(ASD) a company owned, in part, by AKM Holdings Corp. (AKM) which was in turn owned by
the wife of Alfredo Malanca (Malanca). Furtado negotiated the Adelaide LP’s acquisitions of the
Properties with Malanca as a representative of ASD.
[12] In late March, early April 2019, Adelaide LP and ASD entered into agreements whereby
ASD assigned the purchase and sale agreements for the properties to Adelaide LP (the purchase
price for the Properties was $53.3 million plus a density bonus on one of the properties). They also
entered into an Assignment Fee agreement which provided Adelaide LP would pay ASD an
assignment fee of $20.95 million. Adelaide LP paid the assignment fee from investors monies.
[13] At the same time, Furtado pledged the assets of two other Go-To LP’s to secure Adelaide
LP obligations contrary to the LP agreements and without notice to any of the unit holders.
[14] On April 4, 2019, Adelaide LP entered into a demand loan agreement with ASD for $19.8
million. The proceeds were paid by ASD to an investor in Adelaide LP for its redemption of $16.8
million units and a $2.7 million flat fee return and $300,000 to Goldmount Financial Group Corp.
(Goldmount), a mortgage brokerage in which Malanca is a director, as a referral fee for introducing
the investor.
[15] On April 15, 2019, the respondent Furtado Holdings Inc. and AKM each received from
ASD 11 shares of ASD and $388,087.33 paid by ASD out of the assignment fee.
[16] On September 19 to 30, 2019, Furtado raised $13.25 million for Adelaide LP from four
investors. On October 1, 2019, Adelaide LP paid ASD $12 million on the demand loan although
no payment was due or demand made. On the same day, ASD paid both Furtado Holdings and
AKM a “dividend” of $6 million each. Furtado denied that he planned to profit on Adelaide LP’s
purchase of the Properties and said that ASD decided to give Furtado Holdings “a thank you”.
[17] By August 2020, Furtado Holdings had used the bulk of the $6 million dividend to transfer
$2.25 million to Furtado’s personal bank account and loan or otherwise transfer approximately
$3.265 million to every Go-To General Partner (GP), GTDH and Go-To Developments
Acquisitions Inc. The Commission states it appears the transfers to the GPs were spent on operating
costs and payments due to LP investors.
[18] Further, from Furtado’s bank account, approximately $2.026 million was transferred to his
RBC Direct Investing account in close proximity to the transfers received from Furtado Holdings.
[19] In addition to the above events involving Adelaide LP, Furtado and ASD, the Commission
also submits that Furtado misled Staff during its investigation in respect of some of the answers
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he gave. As noted, Furtado denies that allegation and submits that he co-operated with Staff and
answered all of their questions.
[20] Section 129(1) and (2) of the Act gives the court the discretion, on application by the
Commission, to appoint a receiver and manager of the property of any person or company where:
(a) it is in the best interests of the creditors, security holders, or subscribers of such person or
company; or (b) it is appropriate for the due administration of securities law.
[21] In Ontario Securities Commission v. Sextant Strategic Opportunities Hedge Fund L.P.,
2009 CanLII38503 (ONSC) at para. 54, Morawetz J. (as he then was) emphasized that the analysis
of the “best interests” of the creditors and security holders in s. 129 is broader than the solvency
test. Instead the court should consider “all the circumstances and whether, in the context of those
circumstances, it is in the best interests of creditors that a receiver be appointed. The criteria should
also take into account the interests of all stakeholders.”
[22] In my view, having regard to all the circumstances, I am satisfied based on the
Commission’s evidence of Furtado’s dealings in respect of Adelaide LP that it is in the best
interests of the investors in the Go-To projects that a receiver be appointed to ensure that the GoTo projects are managed in a proper fashion to protect the investors’ investments.
[23] The Commission’s investigation has revealed evidence of undisclosed payments to Furtado
arising from Adelaide LP’s purchase of the Properties, resulting in misappropriation and improper
use of Adelaide LP funds through his dealings with ASD.
[24]

The Commission’s evidence establishes Furtado:
a) Arranged to personally profit from Adelaide LP’s purchase of the Properties;
b) Misused other Go-To LP assets to secure Adelaide LP’s acquisition of the
Properties; and
c) Gave false and/or misleading evidence to Staff about his dealings with ASD and
Furtado Holdings’ receipt of shares and moneys from ASD.

[25] While I acknowledge that Furtado disputes the Commission’s allegation that he mislead
Staff, in my view his dealings in respect of Adelaide LP and the cross-collateralization are of great
concern by themselves.
[26] I agree with the Commission’s submission that the gravity of the potential breaches of the
Act indicated by the evidence raises significant concerns about Furtado’s ability to operate in
capital markets in a manner compliant with securities laws.
[27] Accordingly, I am satisfied the Commission has met the requirements of s. 126 of the Act.
The appointment of a receiver will ensure that the investors’ interests are protected and that the
Go-To entities are properly administered.
[28]
Furtado submits that the appointment of a receiver will be the “death knell” for the Go-To
projects. It will result in defaults under the various Go-To LP loan agreements. The receivership
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is not in respect of an insolvency. There is no reason that the various projects can not continue
under the control of a receiver. Further, with a stay in place, none of the loan agreements can be
placed in default.
[29] Section 126(5.1) of the Act permits the court to continue a freeze direction where it is
satisfied that such order would be reasonable and expedient in the circumstances, having due
regard to the public interest and either (a) the due administration of Ontario securities law; or (b)
the regulation of capital markets in Ontario.
[30] In order to continue a freeze direction, the Commission must establish: (a) there is a serious
issue to be tried in respect of the respondents’ breaches of the Act; (b) there is a basis to suspect,
suggest or prove a connection between the frozen assets and the conduct in issue; and (c) the freeze
directions are necessary for the due administration of securities laws or the regulation of capital
markets, in Ontario or elsewhere: OSC v. Future Solar Developments, 2015 ONSC 2334 at para.
31.
[31]
In my view, the evidence establishes all three parts of the above test. There is at least a
serious issue to be tried as to potential breaches of the act by Furtado and Furtado Holdings,
including fraud; the directions freeze Furtado’s RBC Direct Account and any other assets he
derived from investor funds. The evidence of Furtado’s uses of the $6 million dividend shows at
least a basis to “suspect, suggest or prove” a connection between the assets frozen and the conduct
in issue. Finally, continuation of the directions is necessary for the due administration of securities
laws. They address inappropriate use of investor funds, dissipation of assets and preservation of
assets.
[32] The application is allowed. KSV is appointed as receiver and manager without security of
the respondent Go-To entities and the directions are continued until withdrawn or altered by the
Commission or further order of the court.
[33] The Commission shall redact any personal information concerning any individual
(excluding name, title, contact information or designation of business, profession or official
capacity) contained in the exhibits to the affidavit filed in support of the application.

L. A. Pattillo J.
Released: December 10, 2021
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Ontario
Securities
Commission

Commission des
valeurs mobilières
de l’Ontario

22nd Floor
20 Queen Street West
Toronto ON M5H 3S8

22e étage
20, rue queen ouest
Toronto ON M5H 3S8

IN THE MATTER OF THE SECURITIES ACT
R.S.O. 1990, c. S.5, AS AMENDED
- AND IN THE MATTER OF GO-TO DEVELOPMENTS HOLDINGS INC.,
OSCAR FURTADO, and FURTADO HOLDINGS INC.
FREEZE DIRECTION
(Sections 126(1)(b) and 126(1)(c))

TO:

Oscar Furtado (DOB: July 15, 1962)
2354 Salcome Drive
Oakville, Ontario
L6H 7N3

RE:

Proceeds of sale of units of Go-To limited partnerships

TAKE NOTICE THAT pursuant to paragraph 126(1)(b) of the Securities Act, R.S.O. 1990,
c. S.5, as amended (the “Act”), you are directed to refrain from withdrawing any funds, securities or
property: that constitute or are derived from the proceeds of, or are otherwise related to the sale of
units in any limited partnership related to Go-To Developments Holdings Inc. (“GTDH”), from
another person or company who has them on deposit, under control or for safekeeping; and, without
limiting the generality of the foregoing, in RBC Direct Investing account no. 685-92809-2-4 (“RBC
Direct Account”); and to hold these funds, securities or property until the Ontario Securities
Commission in writing revokes or varies this Direction or consents to release a particular fund,
securities or property from this Direction or until the Ontario Superior Court of Justice orders
otherwise.
AND TAKE FURTHER NOTICE that pursuant to paragraph 126(1)(c) of the Act, you are
directed to maintain funds, securities or property: that constitute or are derived from the proceeds
of, or are otherwise related to the sale of units in any limited partnership related to GTDH; and,
without limiting the generality of the foregoing, in the RBC Direct Account; and you are directed to
refrain from disposing of, transferring, dissipating or otherwise dealing with or diminishing the value

40
2
of those funds, securities or property until the Ontario Securities Commission in writing revokes or
varies this Direction or consents to release a particular fund, security or property from this Direction
or until the Ontario Superior Court of Justice orders otherwise, except that you may dispose of
securities or derivatives already held in the RBC Direct Account provided that any disposition occurs
through the facilities of a recognized exchange and all proceeds of such sales are maintained in the
RBC Direct Account.
DATED at Toronto, Ontario this 6th day of December, 2021.
“Timothy Moseley”
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Ontario
Securities
Commission

Commission des
valeurs mobilières
de l’Ontario

22nd Floor
20 Queen Street West
Toronto ON M5H 3S8

22e étage
20, rue queen ouest
Toronto ON M5H 3S8

IN THE MATTER OF THE SECURITIES ACT
R.S.O. 1990, c. S.5, AS AMENDED
- AND IN THE MATTER OF GO-TO DEVELOPMENTS HOLDINGS INC.,
OSCAR FURTADO, and FURTADO HOLDINGS INC.

FREEZE DIRECTION
(Section 126(1)(a))

TO:

The Manager
RBC Direct Investing Inc.
200 Bay Street
P.O. Box 75
Toronto, ON M5J 2Z5

RE:

FURTADO, Oscar
Account No. 685-92809-2-4
(CAD and USD)

TAKE NOTICE that pursuant to paragraph 126(1)(a) of the Securities Act, R.S.O. 1990,
c. S. 5, as amended (the "Act"), RBC Direct Investing Inc. (“RBC Direct”) is directed to retain any
funds, securities or property that it has on deposit or under its control or for safekeeping in the name
of or otherwise under the control of Oscar Furtado, including any funds, securities or property on
deposit in account no. 685-92809-2-4 (the “Account”), and hold the funds, securities or property
until the Ontario Securities Commission in writing revokes or varies this Direction or consents to
release a particular fund, securities or property from this Direction or until the Ontario Superior
Court of Justice orders otherwise, with the exception that securities or derivatives already held in the
Account may be sold provided that any disposition occurs through the facilities of a recognized
exchange and all proceeds of such sales are maintained in the Account.
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AND TAKE FURTHER NOTICE THAT this Direction applies to any and all funds,
securities or property in a recognized clearing agency and to any and all securities in the process of
transfer by a transfer agent.
AND TAKE FURTHER NOTICE THAT this Direction may be served by e-mail, fax or
courier to the above-noted address for and the last known address of the parties named in this
Direction in the records of RBC Direct.
DATED at Toronto, Ontario this 6th day of December, 2021.

“Timothy Moseley”
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ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
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ONTARIO SECURITIES COMMISSION
APPLICANT
- AND GO-TO DEVELOPMENTS HOLDINGS INC., OSCAR FURTADO, FURTADO HOLDINGS
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FALLS EAGLE VALLEY INC., GO-TO NIAGARA FALLS EAGLE VALLEY LP, GO-TO
SPADINA ADELAIDE SQUARE INC., GO-TO SPADINA ADELAIDE SQUARE LP, GO-TO
STONEY CREEK ELFRIDA INC., GO-TO STONEY CREEK ELFRIDA LP, GO-TO ST.
CATHARINES BEARD INC., GO-TO ST. CATHARINES BEARD LP, GO-TO VAUGHAN
ISLINGTON AVENUE INC., GO-TO VAUGHAN ISLINGTON AVENUE LP, AURORA ROAD
LIMITED PARTNERSHIP AND 2506039 ONTARIO LIMITED
RESPONDENTS
APPLICATION UNDER
SECTIONS 126 AND 129 OF THE SECURITIES ACT, R.S.O. 1990, C. S.5, AS AMENDED
FIRST REPORT OF
KSV RESTRUCTURING INC.
AS RECEIVER AND MANAGER
DECEMBER 20, 2021

1.0 Introduction
1.

Pursuant to an application (the “Application”) by the Ontario Securities Commission
(the “OSC”) under sections 126 and 129 of the Securities Act, R.S.O. 1990, c. S.5, as
amended, the Ontario Superior Court of Justice (Commercial List) (the “Court”) made
an order on December 10, 2021 (the “Receivership Order”) appointing KSV
Restructuring Inc. (“KSV”) as the receiver and manager (the “Receiver”) of the real
property listed in Appendix “A” (the “Real Property”) and all the other assets,
undertakings and properties of the companies (the “Companies”) listed in Appendix
“B” (together with the Real Property, the “Property”). A copy of the Receivership Order
is provided in Appendix “C” and a copy of the Endorsement of Mr. Justice Pattillo is
provided in Appendix “D”.
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COURT FILE NO. CV-21-00673521-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
B E T W E E N:
ONTARIO SECURITIES COMMISSION
APPLICANT
- AND GO-TO DEVELOPMENTS HOLDINGS INC., OSCAR FURTADO, FURTADO HOLDINGS
INC., GO-TO DEVELOPMENTS ACQUISITIONS INC., GO-TO GLENDALE AVENUE INC.,
GO-TO GLENDALE AVENUE LP, GO-TO MAJOR MACKENZIE SOUTH BLOCK INC., GOTO MAJOR MACKENZIE SOUTH BLOCK LP, GO-TO MAJOR MACKENZIE SOUTH
BLOCK II INC., GO-TO MAJOR MACKENZIE SOUTH BLOCK II LP, GO-TO NIAGARA
FALLS CHIPPAWA INC., GO-TO NIAGARA FALLS CHIPPAWA LP, GO-TO NIAGARA
FALLS EAGLE VALLEY INC., GO-TO NIAGARA FALLS EAGLE VALLEY LP, GO-TO
SPADINA ADELAIDE SQUARE INC., GO-TO SPADINA ADELAIDE SQUARE LP, GO-TO
STONEY CREEK ELFRIDA INC., GO-TO STONEY CREEK ELFRIDA LP, GO-TO ST.
CATHARINES BEARD INC., GO-TO ST. CATHARINES BEARD LP, GO-TO VAUGHAN
ISLINGTON AVENUE INC., GO-TO VAUGHAN ISLINGTON AVENUE LP, AURORA ROAD
LIMITED PARTNERSHIP AND 2506039 ONTARIO LIMITED
RESPONDENTS
APPLICATION UNDER
SECTIONS 126 AND 129 OF THE SECURITIES ACT, R.S.O. 1990, C. S.5, AS AMENDED
SECOND REPORT OF
KSV RESTRUCTURING INC.
AS RECEIVER AND MANAGER
FEBRUARY 3, 2022

1.0 Introduction
1.

Pursuant to an application by the Ontario Securities Commission (the “OSC”) under
sections 126 and 129 of the Securities Act, R.S.O. 1990, c. S.5, as amended (the
“Application”), the Ontario Superior Court of Justice (Commercial List) (the “Court”)
made an order on December 10, 2021 (the “Receivership Order”) appointing KSV
Restructuring Inc. (“KSV”) as the receiver and manager (the “Receiver”) of the real
property listed in Appendix “A” (the “Real Property”), and all the other assets,
undertakings and properties of the companies (the “Companies”) listed in Appendix
“B” (together with the Real Property, the “Property”). A copy of the Receivership Order
is provided in Appendix “C” and a copy of the Endorsement of Mr. Justice Pattillo is
provided in Appendix “D”.
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Mendlowitz & Associates Inc. in its capacity as Trustee in
Bankrupcy of Chiang et al. v. Chiang et al.

93 O.R. (3d) 483

Court of Appeal for Ontario,
Laskin, Simmons and R.P. Armstrong JJ.A.
January 7, 2009

Contempt of court -- Purging contempt -- Appellants given
opportunity to purge their contempt by complying with
undertakings -- Trial judge subsequently holding inquiry into
whether appellants had complied with undertakings and what
sanction would be appropriate if they had not complied -- Trial
judge correctly finding that onus was on appellants to show on
balance of probabilities that they had purged their contempt -Respondent not required to show fresh contempt.
Contempt of court -- Sentence -- Parole -- Parole board not
having jurisdiction to grant parole to offender serving
custodial sentence for civil contempt of court if sentence
includes requirement that offender be brought back before court
upon release from custody -- Trial judge not exceeding her
jurisdiction in issuing replacement warrant containing
requirement that offender be returned to court where
replacement warrant merely gave effect to her original
sentence.
Contempt of court -- Sentence -- Quantum -- Judge A making
consent order in 2003 finding appellants in breach of six
previous court orders and giving them opportunity to purge
their contempt by complying with undertakings -- Judge A
ordering appellants to be incarcerated for seven days if they

2009 ONCA 3 (CanLII)

[Indexed as: Chiang (Trustee of) v. Chiang

did not comply -- Judge A subsequently finding that appellants
had not complied but giving them further 90 days to comply and
warning them of more severe consequences if they failed to do
so -- Trial judge finding in 2007 that appellants had not
purged their contempt by complying with undertakings and
imposing custodial sentences of one year on male appellant and
eight months on female appellant -- Appellants' appeal from
sentence allowed -- Trial judge limited by 2003 order to
sentencing appellants to seven days' imprisonment -- Sentences
imposed by trial judge appropriate in absence of 2003 order.
In July 2003, Farley J. found the appellants in contempt of
six previous orders of the Superior Court relating to an
unsatisfied judgment debt. That finding was made on consent.
Under the terms of the consent order, the appellants were given
an opportunity to purge their contempt by complying with
undertakings which required disclosure of financial
information. Failing compliance, they were each to be
incarcerated for seven days, and faced the prospect of further
sanctions for continued non-compliance. In 2005, Farley J.
found that the appellants had complied with some of the
undertakings but that they still had a long way to go. He gave
them a further 90 days to answer their undertakings and warned
them of severe consequences if they did not comply. In 2007,
the trial judge found that the appellants had not complied with
the undertakings which they gave in July 2003. She found that
she was not limited by the July 2003 order to sentencing the
appellants to seven days' imprisonment, as Farley J. had
effectively varied that order in 2005 by balancing the 90-day
extension with a potentially more serious period of
incarceration, thereby reopening the remedy that the court
could grant in a future hearing. She sentenced the male
appellant to one year's incarceration [page484] and the female
appellant to eight months' incarceration. When Ontario's Parole
and Earned Release Board granted the male appellant parole, the
trial judge quashed the order of the Board and issued a
replacement warrant of committal to ensure that he would serve
his entire sentence in custody. The appellants appealed all
orders of the trial judge.
Held, the appeal should be allowed in part.

2009 ONCA 3 (CanLII)
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The respondent was not required to establish a new contempt
at the hearing before the trial judge, nor was the trial judge
hearing a fresh motion for contempt. She was conducting an
inquiry into the appropriate sanction. She analogized the
proceeding to sentencing in criminal proceedings and treated
purging one's contempt by showing compliance with an
undertaking as equivalent to providing a mitigating factor on
sentence. She correctly found that, as an accused in a
sentencing proceeding bears the onus of establishing a
mitigating factor on a balance of probabilities, the appellants
had to show on a balance of probabilities that they had purged
their contempt.
The trial judge did not err in finding that the appellants
had not fulfilled their undertakings. Especially in the context
of the close relationship between the appellants and their
family, the undertakings were not best efforts undertakings;
they were undertakings that unequivocally required the
appellants to declare the whereabouts of the assets they sent
to their family members in California and Taiwan. The
appellants' claim that they had done their best and that their
family was not cooperating was irrelevant. Failing all else,
they were obliged to take court proceedings to compel members
of their family to assist them. Moreover, the trial judge's
conclusion that the appellants directly controlled the actions
of their family was supported by the evidence.
Absent the July 2003 order and the 2005 proceeding before
Farley J., the sentences imposed by the trial judge were fit.
There were a large number of aggravating factors which, taken
together, demonstrated a long record of deliberate disobedience
of the court. However, the trial judge was limited by the July
2003 order to imposing sentences of seven days' incarceration
on each appellant. Although Farley J. could have varied that
term in 2005, he did not do so. His stern warning of severe
consequences did not amount to a variation of the consent
order. The appellants were not on fair notice in 2007 that for
their continued non-compliance they faced a term of
imprisonment greater than seven days. The sentences were set
aside, and each appellant was sentenced to seven days'

2009 ONCA 3 (CanLII)
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The trial judge did not err in concluding that the Parole
Board did not have jurisdiction to grant parole to the male
appellant. A parole board has no jurisdiction to grant parole
to a person serving a custodial sentence for civil contempt of
court if the sentence includes a requirement that the offender
return to court. The original warrant of committal under which
the male appellant was sent to custody did not include that
requirement. The trial judge did not exceed her jurisdiction in
issuing a replacement warrant which included that requirement.
The issuance of a warrant is an administrative act. The issuing
judge can amend the warrant after it has been issued to ensure
that it reflects the judge's original intention. That was what
happened here.

Cases referred to
Braun (Re), [2006] A.J. No. 52, 2006 ABCA 23, 262 D.L.R. (4th)
611, [2006] 6 W.W.R. 240, 55 Alta. L.R. (4th) 18, 384 A.R. 80,
17 C.B.R. (5th) 26, 205 C.C.C. (3d) 22, 68 W.C.B. (2d) 246,
147 A.C.W.S. (3d) 799, distd [page485]
Other cases referred to
642947 Ontario Ltd. v. Fleischer (2001), 56 O.R. (3d) 417,
[2001] O.J. No. 4771, 209 D.L.R. (4th) 182, 152 O.A.C.
313, 16 C.P.C. (5th) 1, 47 R.P.R. (3d) 191, 110 A.C.W.S. (3d)
568 (C.A.); Country Style Food Services Inc. (Re), 2002
CanLII 41751 (C.A.); Dickie v. Dickie, [2007] 1 S.C.R. 346,
[2007] S.C.J. No. 8, 2007 SCC 8, 279 D.L.R. (4th) 625, 357
N.R. 196, J.E. 2007-362, 221 O.A.C. 394, 43 C.P.C. (6th) 1,
39 R.F.L. (6th) 30, 153 A.C.W.S. (3d) 851, 72 W.C.B. (2d) 23,
EYB 2007-113671; Ewing v. Mission Institution, [1994] B.C.J.
No. 1989, 92 C.C.C. (3d) 484, 24 W.C.B. (2d) 547 (C.A.);
Illidge (Trustee of) v. St. James Securities Inc. (2002), 60
O.R. (3d) 155, [2002] O.J. No. 2174, 159 O.A.C. 311, 34
C.B.R. (4th) 227, 114 A.C.W.S. (3d) 657 (C.A.); Kefeli v.
Centennial College of Applied Arts and Technology, 2002
CanLII 45008 (C.A.); Korea Data Systems, Co. v. Chiang,
[2000] O.J. No. 3784, 20 C.B.R. (4th) 264, 100 A.C.W.S.

2009 ONCA 3 (CanLII)

incarceration (which the male appellant had already served).
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[71] We turn now to the Chiangs' fresh evidence motion.

[72] In support of their appeal, the Chiangs sought leave of
this court to introduce fresh evidence. The proposed fresh
evidence consists of affidavits from their Ontario and
California counsel and falls into three categories: the history
of Jay Chiang's custody; some of the procedural background of
the Ontario and California litigation; and the Chiangs'
supposed efforts since the order of the trial judge to purge
their contempt by answering their undertakings. The first two
categories of proposed evidence, whether "fresh" or not, add
nothing to this appeal. Even if admitted, they do not bear on
any potentially decisive issue.
[73] The third category of proposed evidence -- the Chiangs'
attempts to purge their contempt -- is contentious. Under s.
134(4)(b) of the Courts of Justice Act, R.S.O. 1990, c. C.43,
this court "may, in a proper case, receive further evidence".
In deciding motions under s. 134(4)(b), this court has used two
different tests: either the test in R. v. Palmer, [1980] 1
S.C.R. 759, [1979] S.C.J. No. 126, which is the basic test for
the admission of fresh evidence in criminal cases, or the test
in Sengmueller v. Sengmueller (1994), 17 O.R. (3d) 208, [1994]
O.J. No. 276 (C.A.). The Palmer test has four parts. The party
seeking to introduce the fresh evidence must show:
-- the evidence could not, through due diligence, have been
adduced at trial;
-- the evidence is relevant in that it bears on a decisive or
potentially decisive issue; [page503]
-- the evidence is credible; and
-- the evidence, if believed and taken with the other
evidence, could be expected to affect the result.
[74] See the following cases where this court has used the
Palmer test: Oakwell Engineering Ltd. v. Enernorth Industries
Inc. (2006), 82 O.R. (3d) 500, [2006] O.J. No. 3658 (C.A.);
Leader Media Productions Ltd. v. Sentinel Hill Alliance
Atlantis Equipcap Ltd. Partnership (2008), 90 O.R. (3d) 561,
[2008] O.J. No. 2284 (C.A.); Country Style Food Services

2009 ONCA 3 (CanLII)
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[75] The Sengmueller test has three parts. Under this test,
the party seeking to introduce fresh evidence must show:
-- the evidence is credible;
-- the evidence could not have been obtained by the exercise
of reasonable diligence before trial; and
-- the evidence, if admitted, will likely be conclusive of an
issue in the appeal.
[76] See the following cases where this court used the
Sengmueller test: Kefeli v. Centennial College of Applied Arts
and Technology, 2002 CanLII 45008 (C.A.); Illidge (Trustee of)
v. St. James Securities Inc. (2002), 60 O.R. (3d) 155, [2002]
O.J. No. 2174 (C.A.); Shapiro, Cohen, Andrews, Finlayson v.
Enterprise Rent-a-Car Co. (1998), 38 O.R. (3d) 257, [1998] O.J.
No. 727 (C.A.); Werner v. Warner Auto-Marine Inc., [1996] O.J.
No. 3368, 93 O.A.C. 145 (C.A.).
[77] On this appeal, it is unnecessary to decide which is the
proper test. The two tests are quite similar, though the last
branch of the Sengmueller test may be more stringent than the
last branch of the Palmer test: see R. v. Taillefer, [2003] 3
S.C.R. 307, [2003] S.C.J. No. 75. On either test, the Chiangs'
motion to introduce fresh evidence must fail.
[78] Although we doubt that the Chiangs can meet the due
diligence requirement (which is common to both tests), we need
not address it, or the second and third branches of the Palmer
test, or the first branch of the Sengmueller test. Even if they
are met, the proposed evidence fails to satisfy the last
[page504] branch of the Palmer test: it could not be
expected to affect the result. And, therefore, equally, the
proposed fresh evidence fails the last branch of the
Sengmueller test: it will not likely be conclusive of an issue
in the appeal.
[79] As we have said, the critical undertakings relate to the

2009 ONCA 3 (CanLII)

Inc. (Re), 2002 CanLII 41751 (C.A.); Zesta Engineering Ltd. v.
Cloutier, [2007] O.J. No. 2495, 2007 ONCA 471; Visagie v. TVX
Gold Inc. (2000), 49 O.R. (3d) 198, [2000] O.J. No. 1992
(C.A.).
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17 O.R. (3d) 208
[1994] O.J. No. 276
Action No. C8706

Court of Appeal for Ontario,
Morden A.C.J.O., McKinlay and Carthy JJ.A.
February 16, 1994

Family law -- Property -- Equalization of net family property
-- Deduction from net family property of notional costs of
disposition of assets appropriate where there is evidence of
likely disposition date -- Deduction not appropriate where it
is not clear when, if ever, property will be realized.
The appellant appealed from an order for the payment to her
of an equalization payment pursuant to s. 5 of the Family Law
Act, R.S.O. 1990, c. F.3, on the ground that the trial judge
should not have deducted from the net family property of the
respondent an amount on account of notional costs of
disposition. The trial judge deducted, as a debt or other
liability under s. 4(1) of the Act, amounts estimated as taxes
(but not other types of costs of disposition), which would
be exigible if the assets involved were realized. The assets of
the respondent consisted largely of an RRSP, two parcels of
real estate, and the business from which he earned his
livelihood.
The appellant also argued that the rate of pre-judgment
interest on the equalization payment should have been 15 per
cent rather than 11 per cent.

1994 CanLII 8711 (ON CA)

Sengmueller v. Sengmueller

The respondent cross-appealed, asking that there be no order
as to pre-judgment or post-judgment interest and no order as to
costs of the trial. He also sought to have fresh evidence,
which did not exist at the time of the trial, considered on
appeal, namely, evidence of the dramatic decrease in value of
the real property owned by him, evidence of a dramatic decrease
in the work available to his business and evidence of the
forced realization of his RRSP to satisfy a portion of the
equalization amount assessed at trial. The respondent said that
he had been attempting to sell the real property ever since the
release of the reasons for judgment but without success.
Held, the appeal and the cross-appeal should be dismissed.
In the circumstances of this case, the admission of the fresh
evidence was necessary to deal fairly with the issues on
appeal.
As an overriding principle of fairness, costs of disposition
as well as benefits should be shared equally. Thus, it is
appropriate to take the tax consequences of disposition of
assets into account in determining net family property under
the Act. There must be satisfactory evidence of a likely
disposition date of the assets and that the costs of
disposition will be inevitable when the owner disposes of the
assets or is deemed to have disposed of them regardless of
whether the asset needs to be realized to make an equalization
payment. These costs may be considered either in the valuation
of the assets themselves or as a liability existing on
valuation day. Each case should be dealt with on its own facts,
considering the nature of the assets involved, evidence as to
the probable timing of their disposition, and the probable tax
and other costs of disposition at that time, discounted as of
valuation day.
The fresh evidence in this case showed that the RRSP had been
seized and that the two pieces of real estate were on the
market. This evidence showed the relative imminence of the
dispositions. The trial judge's decision should not be
disturbed.

1994 CanLII 8711 (ON CA)
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Heon v. Heon (1989), 69 O.R. (2d) 758, 22 R.F.L. (3d) 273, 34
E.T.R. 252 (H.C.J.); McPherson v. McPherson (1988), 63 O.R.
(2d) 641, 13 R.F.L. (3d) 1, 48 D.L.R. (4th) 577, 27 O.A.C.
167 (C.A.); Starkman v. Starkman (1990), 75 O.R. (2d) 19, 28
R.F.L. (3d) 208, 73 D.L.R. (4th) 746, 43 O.A.C. 85 (C.A.),
consd
Other cases referred to
Cook v. Mounce (1979), 26 O.R. (2d) 129, 104 D.L.R. (3d) 635,
12 C.P.C. 5 (S.C.); Mercer v. Sijan (1976), 14 O.R. (2d) 12, 72
D.L.R. (3d) 464, 1 C.P.C. 281 (C.A.)
Statutes referred to
Courts of Justice Act, R.S.O. 1990, c. C.43, s. 134(4)(b)
Family Law Act, R.S.O. 1990, c. F.3, ss. 4(1), (3), 5
Family Law Reform Act, R.S.O. 1990, c. 152

APPEAL and CROSS-APPEAL from a judgment in a matrimonial
action.

C.C. Mark, Q.C., for appellant.
Thomas G. Bastedo, Q.C., for respondent.

The judgment of the court was delivered by
MCKINLAY J.A.: -- The appellant, Helga Sengmueller, appeals
from that part of the divorce judgment of the Honourable Mr.
Justice Fedak which ordered the payment to her of $368,556.06
as an equalization payment pursuant to s. 5 of the Family Law
Act, R.S.O. 1990, c. F.3 (the "Act"). She appeals on the bases
that the trial judge should not have deducted from the net
family property of the respondent, Frederick Sengmueller, the
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There was no basis for interfering with that portion of the
disposition as to costs.

fresh evidence which was not only unavailable at the time of
trial, but which did not exist at that time. The evidence in
issue is evidence of the dramatic decrease in value of real
property owned by the respondent on valuation date and at the
time of trial, evidence of a dramatic decrease in the work
available to the corporation of which he was and is sole
shareholder, and evidence of the forced realization of an
R.R.S.P. owned by him to satisfy a portion of the equalization
amount assessed at trial.
Counsel for the appellant submits that since the trial judge,
in arriving at the value of matrimonial property, is charged
with valuing assets at a precise date before trial, no court
should take into consideration facts subsequent to that date.
The difficulties arise, he submits, because of the failure of
Mr. Sengmueller to sell his real property assets at an
appropriate time, when he was aware that the market was on a
downswing.
Section 134(4)(b) of the Courts of Justice Act, R.S.O. 1990,
c. C.43, gives a court to which an appeal is taken discretion
"in a proper case" to "receive further evidence by
affidavit, transcript of oral examination, oral examination
before the court or in such other manner as the court directs".
What concerns the court is not whether it can admit new
evidence, but whether the appeal before it is "a proper case"
in which to do so.
The normal basis on which an appeal court in this
jurisdiction will exercise its discretion in favour of
admitting fresh evidence is clear and well-established. It will
do so when (1) the tendered evidence is credible, (2) it could
not have been obtained, by the exercise of reasonable
diligence, prior to trial, and (3) the evidence, if admitted,
will likely be conclusive of an issue in the appeal: see Cook
v. Mounce (1979), 26 O.R. (2d) 129, 104 D.L.R. (3d) 635 (S.C.).
Most of the cases dealing with the admission of fresh
evidence on appeal involve evidence which, though in existence
prior to trial, for some reason other than lack of diligence,
was not tendered at trial. This case involves evidence which
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did not exist prior to trial. One obvious problem with
admitting on appeal evidence which did not exist at the time of
trial is that such evidence could not possibly have influenced
the result at trial. It is argued for the appellant that
admitting such evidence on appeal would result in there being
no finality to the trial process, that it would tend to turn
appeal courts into trial courts, and that it would unacceptably
protract legal proceedings. All of these objections are valid
and compelling. However, in a case where the evidence is
necessary to deal fairly with the issues on appeal, and where
to decline to admit the evidence could lead to a substantial
injustice in result, it appears to me that the evidence must be
admitted. In my view in the particular and unusual
circumstances of this case, this is such a case. This court
admitted evidence not in existence at the time of trial in
Mercer v. Sijan (1976), 14 O.R. (2d) 12 at p. 17, 72 D.L.R.
(3d) 464 (C.A.), stating:
The competing considerations, on the one hand, are the public
interest in finality to litigation, and, on the other hand,
the affront to common sense involved in a Court shutting its
eyes to a fact which falsifies the assessment.
While this case does not involve a reassessment of damages, as
Mercer v. Sijan did, the potential for substantial injustice
makes it important for the court to exercise its discretion in
favour of admitting the fresh evidence, but only for the very
limited purposes described below.
Nature of the fresh evidence
At the time of trial Mr. Sengmueller had approximately
$26,000 of non-taxable assets with which to satisfy the
equalization payment of $368,556.06. The balance of his assets
at that time consisted primarily of an R.R.S.P., two parcels of
real estate (one of which included the matrimonial home), and
Film Sound Services Ltd., the business from which he earned his
livelihood. Their value as at valuation date, April 21, 1988,
was found to be $85,272, $250,000, $375,000 and $161,854
respectively, less the trial judge's finding as to the tax cost
of realization in amounts of $38,789, $36,911, $35,862, and
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DATE: 20050223
DOCKET: C43047, C43049 and C43051

FELDMAN, SHARPE and ARMSTRONG JJ.A.
BETWEEN:
STAMOS
KATOKAKIS,
ONTARIO
INC.
and
ONTARIO INC.

1066821
1427936

Applicants
(Appellants in Appeal)

- and -

WILLIAM R. WATERS LIMITED,
1427937 ONTARIO INC. and BNY
CAPITAL CORPORATION

Respondents
(Respondents in Appeal)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Peter Howard and Timothy Banks,
for the appellants
Gordon McKee and Robin Linley for
BNY Capital Corporation
Norman J. Emblem and Michael D.
Schafler for Linedata Services S.A.
Paul Steep and Eric
Financial Models Co.

Block

for

Jeffrey S. Leon for the Special
Committee of the Board of Directors
of FMC
William J. Burden and Linda I. Knol
for 1427937 Ontario Inc. and William
R. Waters Limited

Heard: February 22, 2005

On appeal from the judgment of Justice John D. Ground of the Superior Court of
Justice dated February 8, 2005.
SHARPE J.A.:
[1]
This is an expedited appeal from the judgment of Ground J., sitting as a
Commercial List judge, interpreting a shareholders’ agreement and related documents.
Stamos Katotakis (“Katotakis”), William Waters (“Waters”), together with their
corporate entities, and BNY Capital Corporation (“BNY”) are parties to a shareholders’
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agreement that contains rights of first refusal and rights of first offer with respect to
shares in Financial Models Company Inc. (“FMC”). We are deciding the appeal on an
urgent basis as a crucial offer will expire in a matter of a few days. These reasons,
accordingly, will necessarily be brief.
[2]
FMC became a publicly traded company in 1998, but the combined holdings of
Katotakis, Waters, and BNY, the original shareholders, represent over 80 per cent of the
outstanding shares. Waters and BNY delivered selling notices pursuant to the
shareholders’ agreement offering to sell shares to Katotakis at a price of $12.20. By the
terms of the selling notices, Waters and BNY offered to sell Katotakis shares on “terms
and conditions … substantially in accordance with the terms and conditions set forth” in a
draft acquisition agreement between FMC and Linedata Services S.A. (“Linedata”) and
in a draft lock-up agreement between Waters, BNY, and Linedata “to the extent
applicable” to Katotakis.
[3]
Both the acquisition agreement and the lock-up agreement contain “superior
proposal” conditions that permit the sellers to sell their shares to another buyer at a better
price, provided that the initial buyer is given notice of the superior proposal and the
opportunity to match or better it. Katotakis delivered acceptances to the selling notices,
including all the terms and conditions contained in them. He also made a takeover bid
for the rest of the shares, as required by the shareholders’ agreement and securities laws.
Linedata subsequently delivered a further proposal to purchase the shares at $14.50. This
new offer was set to expire on February 11, 2005. Waters and BNY gave Katotakis notice
of Linedata’s superior proposal, but Katotakis made no further offer.
[4]
The central issue on this appeal is whether the superior proposal conditions apply
to Katotakis’ acceptance of the offer. Katotakis says that it does not and that he is entitled
to specific performance of his acceptance of Waters’ and BNY’s offer to sell the shares at
$12.20. Waters and BNY say that the superior proposal conditions apply to Katotakis
and that, as he has failed to match Linedata’s $14.50 offer, they are free to tender their
shares to that offer.
[5]
Katotakis moves to introduce fresh evidence on appeal that a bid from another
purchaser at $17.50 is in the offing. While this evidence has little relevance to the precise
issues we must decide, I agree with the position taken by all parties except Linedata that
it may be admitted to provide us with a full picture of the background and commercial
reality of the situation.
[6]
The central findings of the application judge were: (1) that Katotakis’ acceptance
of the offer was void because it did not comply with the Ontario Securities Act, R.S.O.
1990, c. S.5, s. 96, and (2) that the selling notices delivered to Katotakis incorporated the
superior proposal conditions by way of reference, and so by accepting the offer,
Katotakis was bound by those conditions.
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Court of Appeal File No. C70114
Court File No.: CV-21-00673521-00CL
COURT OF APPEAL FOR ONTARIO
BETWEEN:
ONTARIO SECURITIES COMMISSION
Applicant
(Respondent in Appeal)
- andGO-TO DEVELOPMENTS HOLDINGS INC., OSCAR FURTADO, FURTADO
HOLDINGS INC., GO-TO DEVELOPMENTS ACQUISITIONS INC., GO-TO
GLENDALE AVENUE INC., GO-TO GLENDALE AVENUE LP, GO-TO MAJOR
MACKENZIE SOUTH BLOCK INC., GO-TO MAJOR MACKENZIE SOUTH BLOCK
LP, GO-TO MAJOR MACKENZIE SOUTH BLOCK II INC., GO-TO MAJOR
MACKENZIE SOUTH BLOCK II LP, GO-TO NIAGARA FALLS CHIPPAWA INC.,
GO-TO NIAGARA FALLS CHIPPAWA LP, GO-TO NIAGARA FALLS EAGLE
VALLEY INC., GO-TO NIAGARA FALLS EAGLE VALLEY LP, GO-TO SPADINA
ADELAIDE SQUARE INC., GO-TO SPADINA ADELAIDE SQUARE LP, GO-TO
STONEY CREEK ELFRIDA INC., GO-TO STONEY CREEK ELFRIDA LP, GO-TO
ST. CATHARINES BEARD INC., GO-TO ST. CATHARINES BEARD LP, GO-TO
VAUGHAN ISLINGTON AVENUE INC., GO-TO VAUGHAN ISLINGTON AVENUE
LP, AURORA ROAD LIMITED PARTNERSHIP, and 2506039 ONTARIO LIMITED
Respondents
(Appellants in Appeal – Moving Party)
APPLICATION UNDER SECTIONS 126 AND 129 OF THE SECURITIES ACT, R.S.O.
1990, c. S.5, AS AMENDED

APPELLANTS' CERTIFICATE
The Appellants certify that the following evidence is required for the Appeal, in the
Appellants' opinion:
1.

The Affidavit of Oscar Furtado, sworn December 14, 2021, and the exhibits attached

thereto;

58943417.1
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BETWEEN:
ONTARIO SECURITIES COMMISSION
Applicant
(Respondent in Appeal)
– and –
GO-TO DEVELOPMENTS HOLDINGS INC., OSCAR FURTADO, FURTADO HOLDINGS
INC., GO-TO DEVELOPMENTS ACQUISITIONS INC., GO-TO GLENDALE AVENUE INC.,
GO-TO GLENDALE AVENUE LP, GO-TO MAJOR MACKENZIE SOUTH BLOCK INC., GOTO MAJOR MACKENZIE SOUTH BLOCK LP, GO-TO MAJOR MACKENZIE SOUTH
BLOCK II INC., GO-TO MAJOR MACKENZIE SOUTH BLOCK II LP, GO-TO NIAGARA
FALLS CHIPPAWA INC., GO-TO NIAGARA FALLS CHIPPAWA LP, GO-TO NIAGARA
FALLS EAGLE VALLEY INC., GO-TO NIAGARA FALLS EAGLE VALLEY LP, GO-TO
SPADINA ADELAIDE SQUARE INC., GO-TO SPADINA ADELAIDE SQUARE LP, GO-TO
STONEY CREEK ELFRIDA INC., GO-TO STONEY CREEK ELFRIDA LP, GO-TO ST.
CATHARINES BEARD INC., GO-TO ST. CATHARINES BEARD LP, GO-TO VAUGHAN
ISLINGTON AVENUE INC., GO-TO VAUGHAN ISLINGTON AVENUE LP, AURORA ROAD
LIMITED PARTNERSHIP, and 2506039 ONTARIO LIMITED
Respondents
(Appellants)
APPLICATION UNDER
Sections 126 and 129 of the Securities Act, R.S.O. 1990 c. s.5, as amended

RESPONDENT’S CERTIFICATE
The Respondent confirms the Appellants’ certificate except for the following:
DELETIONS
1. The Affidavit of Oscar Furtado sworn December 14, 2021, ought not to be admitted as fresh evidence
on the appeal. The Respondent reserves its rights to respond to any motion by the Appellants seeking to
introduce that Affidavit as fresh evidence on the appeal, including to file responding evidence and/or
cross-examine Furtado, and to amend this certificate as may be necessary thereafter.
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Schedule “D” – Annotated Key Persons Chart and Chronology of Key Events

Person

Description

Reference to Collins
Affidavit

Katarzyna (Kasia)
Pikula (Pikula)

Malanca’s spouse. The director of AKM and Goldmount Capital Inc., a
mortgage brokerage.

Para. 8 and Exs. 2-3

AKM

A holding company. A shareholder of ASD. Pikula is the director.

Para. 48 and Exs. 3 and 50

Goldmount Financial
Group Corp.
(Goldmount)

Malanca is the director.

Para. 8 and Ex. 1

Angelo Pucci (Pucci)

The sole registered director, and a shareholder of ASD.

Paras. 26-27, 73 and Exs. 27
and 80

Furtado claims to have met him 3 times, with Malanca present. When Staff
tried to contact Pucci, his son and former landlord advised that he has dementia
(one said his symptoms began in 2019).
Anthony Marek
(Marek)

A repeat investor in the Adelaide LP. Marek had never dealt with Furtado or
Go-To before his first investment in the Adelaide LP.

Paras. 40 and 50
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Date

Events

Reference to Collins
Affidavit
Para. 18, App. B and C

May 2016-June 2020

Furtado raises ~$80M from investors for 9 Go-To projects, including:
- $4.25M for Eagle Valley LP between Apr. 2017-May 2019
- $10.6M for Elfrida LP between Sept. 2017-Feb. 2019
- $42M for Adelaide LP between Feb. 2019-June 2020

Paras. 22-23 and Ex.
25

February 2018 and
following

Malanca is engaged in:
- securing purchase rights for 355 Adelaide Street W. and 46 Charlotte Street in
downtown Toronto (together, the Properties) via agreements with the thencurrent owners;
- due diligence on the Properties, and promotional efforts for the proposed
project, called “Adelaide Square”.

July 30, 2018

ASD incorporated.

Ex. 27

In or before October
2018

Malanca, as a representative of ASD, asks Furtado if he is interested in acquiring the
Properties.

Para. 24 and Ex. 26
(qq. 61-72)
Ex. 26 (qq. 83-85)

December 2018

Adelaide LP makes an offer to buy the Properties from ASD for $74.25M, which is
accepted. This particular agreement does not close; the transaction is restructured in
late March 2019.

February 15 – April 2,
2019

Furtado raises ~$25M from investors for the Adelaide LP in this period, which
includes a $16.8M investment by Marek.

Para. 30 and App. C
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March 26, 2019 to
April 3, 2019

April 3, 2019

April 4, 2019

Adelaide LP and ASD enter into 4 agreements for the acquisition of the Properties
(the Acquisition Agreements):
- assignment of purchase and sale agreement for 355 Adelaide;
- assignment of purchase and sale agreement for 46 Charlotte;
- Assignment Fee agreement, under which the Adelaide LP owes ASD a fee of
$20.95M; and
- Memo of Understanding (MOU) with others, including FAAN Mortgage
Administrators Inc. (the Court-appointed trustee re: a mortgage on 46
Charlotte). MOU requires further payments on Charlotte after closing (the
Density Bonus).

Para. 33 and Exs. 3134

In the MOU, Furtado pledges assets of Elfrida LP to secure Adelaide LP obligations.
A charge is registered on the Elfrida LP’s properties.9

Para. 82, Exs. 34 (p.
870) and 97

Furtado directs Go-To counsel to pay funds in trust (mortgage and investor funds) for
the acquisition of the Properties, including to pay the $20.95M Assignment Fee to
ASD.

Para. 35 and Ex. 35

Furtado pledges assets of Eagle Valley LP to secure Adelaide LP obligations to one of
its mortgage lenders, Scarecrow Capital Inc.10

Para. 83 and Exs. 9899

Date of a demand loan agreement for a $19.8M loan from ASD to Adelaide LP (the
Para. 45 and Exs. 45Demand Loan). Loan proceeds are paid by ASD to Marek and Goldmount, as below. 46
Transfer of Properties to Adelaide LP recorded.

Para. 36 and Ex. 108
(pp. 1773, 1790)

April 5, 2019

Marek paid $19.5M by ASD from the Assignment Fee (for redemption of $16.8M of
Adelaide LP units plus a $2.7M flat fee return).

Paras. 38-39, 40(c),
41-42, and Exs. 40 (p.
978), 41, 42

April 12, 2019

ASD articles amended to change share structure.

Para. 47 and Ex. 48

9

This charge was removed from title of the Elfrida properties on November 9, 2021.
This charge was removed from title of the Eagle Valley property on April 1, 2021.

10
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Furtado Holdings and AKM each receive:
April 15, 2019

Summer 2019

By August 2019

11 shares of ASD; and
$388,087.33 cheques ($388K Payment) of this date, paid out of the
Assignment Fee.

Goldmount paid $300,000 by ASD from the Assignment Fee. Per Furtado: this
payment was a referral fee as Malanca introduced Marek to the Adelaide LP and the
LP thus owed the $300,000 to ASD.

Paras. 38, 45 and Ex.
45 (pp. 1001-1003, qq.
272-281)

Per Furtado: Malanca advised, at a lunch with Pucci, that ASD intended to pay
Furtado a $6M dividend “when they had the funds to pay”.

Para. 73 and Ex. 80
(pp. 1271-1273, qq.
202-210)

Furtado begins seeking further investments for Adelaide LP.

Para. 50 and Exs. 5455

Furtado meets with Marek to seek further investment for Adelaide LP

Para. 51 and Exs. 54
(pp 1052-1056, qq.
350-354) and 55 (pp.
1058-1063, qq. 171173)

Furtado raises $13.25M for the Adelaide LP from 4 investors, which includes $12M
invested by companies belonging to Marek.

App. C

Adelaide LP pays ASD $12M on the Demand Loan. No payment had been due or
demanded.

Paras. 56-57 and Exs.
46 (p. 1005 at
“Interest”), 61-63

ASD pays a $6M dividend to Furtado Holdings ($6M Dividend).

Paras. 58-59 and Exs.
64, 65, 68

ASD pays a $6M dividend to AKM.

Paras. 58-59 and Exs.
64, 66, 67

Adelaide LP enters into a Project Management Agreement with GTDH and AKM as
consultants; the ‘manager’ thereunder remains TBD.

Para. 80 and Ex. 95

August/September
2019

September 19-30,
2019

October 1, 2019

July 31, 2020

Paras. 38, 44, 48 and
Exs. 37, 43-44, 49-50
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September 24, 2020

First examination of Furtado by Staff.

Para. 65

November 5, 2020

Second examination of Furtado by Staff.

Para. 65

November 9 and
December 18, 2020

Progress reports sent to Eagle Valley LP and Elfrida LP investors advising them of the Para. 86 and Exs. 101pledges of LP assets that occurred in April 2019.
102

June 29, 2021

Demand Loan agreement registered on title to the Properties (more than two years
after the date of the loan agreement).

Para. 46 and Ex. 47

July 7, 2021

Third examination of Furtado by Staff.

Para. 65
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CITATION: Bank of Montreal v. Cadogan, 2021 ONCA 405
DATE: 20210608
DOCKET: C68958
Rouleau, Hoy and van Rensburg JJ.A.
BETWEEN
Bank of Montreal
Plaintiff (Respondent)
and
Granville Cadogan, also known as
Granville Nolley Cadogan also known as
Granville N. Cadogan
Defendant (Appellant)
Granville Cadogan, acting in person
Ron Aisenberg, for the respondent
Heard: June 4, 2021 by video conference
On appeal from the judgment of Justice David E. Harris of the Superior Court of
Justice, dated November 19, 2020, with reasons reported at 2020 ONSC 7102.
REASONS FOR DECISION

[1]

This appeal was dismissed with reasons to follow. These are our reasons.

[2]

The respondent bank commenced an action for damages against the

appellant, who is a lawyer. The respondent alleged that the appellant made a
knowingly false “law statement” under Ontario’s electronic land registration

2021 ONCA 405 (CanLII)
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[7]

The motion judge determined that the appellant’s request for an

reckoning”. The summary judgment motion had already been adjourned
peremptory to the appellant eight months earlier, when the appellant served an
affidavit from his former client the night before the hearing. The endorsement
specified that no further adjournments would be permitted. The appellant’s lawyer
was “exceedingly vague” about when she had been retained, she had not been in
touch with the appellant recently, and she had no instructions other than to obtain
an adjournment. There was no documentary support for the illness excuse, which
would have been simple enough to obtain if it were true.
[8]

Whether to grant an adjournment in a civil proceeding is a highly

discretionary decision, and the scope for appellate intervention is limited: Khimji v.
Dhanani (2004), 69 O.R. (3d) 790 (C.A.), at para. 14 (per Laskin J.A., dissenting,
but not on this point). The inquiry on appeal must focus on whether the court below
took account of relevant considerations in balancing the competing interests and
made a decision that was in keeping with the interests of justice: Toronto-Dominion
Bank v. Hylton, 2010 ONCA 752, 270 O.A.C. 98, at para. 37.
[9]

The appellant, although asserting that the adjournment was unreasonably

refused, has not pointed to any circumstance that the motion judge failed to
consider. Nor does the appellant’s reference on appeal to the pandemic provide
an excuse for his non-attendance at the virtual hearing. There is no basis to

2021 ONCA 405 (CanLII)
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CITATION: Toronto-Dominion Bank v. Hylton, 2010 ONCA 752
DATE: 20101109
DOCKET: C51522

2010 ONCA 752 (CanLII)

COURT OF APPEAL FOR ONTARIO
Laskin, Sharpe and Epstein, JJ.A.
BETWEEN
The Toronto-Dominion Bank
Plaintiff (Respondent)
and
Paul Hylton also known as Paul U Hylton
Defendant (Appellant)
Sidney Klotz, for the appellant
Dennis Touesnard, for the respondent
Heard: September 17, 2010
On appeal from the judgment of Justice Robert D. Reilly of the Superior Court of Justice
dated December 4, 2009.
Epstein J.A.:
I.

Overview

[1]

The appellant, Paul Hylton, appeals part of a judgment dated December 4, 2009, in

which the motion judge granted summary judgment against him in favour of the
respondent, The Toronto-Dominion Bank, in the amount of $81,660.18 plus interest and
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of the borrower, including who made the payments, is unclear, as are the Bank’s rights

that to the knowledge of the Bank and Autopark, it was never intended that he assume
personal responsibility for the loans in question.
[33]

In these circumstances, I am persuaded that the fresh evidence could reasonably be

expected to affect the motion judge’s decision concerning whether or not to grant
summary judgment in the Bank’s favour in relation to the loans in issue.
[34]

I would therefore allow the motion to adduce fresh evidence and proceed to

consider the appeal in the light of the evidence contained in Mr. Hylton’s motion
materials.
2.

The Appeal

[35]

I will now deal with the motion judge’s decision to deny the request for an

adjournment on December 4, 2009.
[36]

The presiding judge has a well-placed and a well-established discretion to decide

whether an adjournment request ought to be allowed or denied. In Khimji v. Dhanani
(2004), 69 O.R. (3d) 790 (C.A.), the majority accepted Laskin J.A.’s statement of the
principles applicable to reviewing a denial of an adjournment. Laskin J.A. wrote at para.
14 of his dissent:
A trial judge enjoys wide latitude in deciding whether to grant
or refuse the adjournment of a scheduled civil trial. The

2010 ONCA 752 (CanLII)
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decision is discretionary and the scope for appellate
intervention is correspondingly limited. In exercising this
discretion, however, the trial judge should balance the
interests of the plaintiff, the interests of the defendant and the
interests of the administration of justice in the orderly
processing of civil trials on their merits. In any particular
case, several considerations may bear on these interests. A
trial judge who fails to take account of relevant considerations
may exercise his or her discretion unreasonably and if, as a
result, the decision is contrary to the interests of justice, an
appellate court is justified in intervening.
[37]

Laskin J.A.’s passage makes it clear that, in reviewing highly discretionary

decisions such as whether to allow a request for an adjournment, the inquiry must focus
on whether the court below took account of relevant considerations in balancing the
competing interests and made a decision that was in keeping with the interests of justice.
[38]

Against the backdrop of the nature of the proceeding and the parties to the

proceeding, the court should consider the evidence and strength of the evidence of the
reason for the adjournment request, the history of the matter including deliberate delay or
misuse of the court process, the prejudice to the party resisting the adjournment and the
consequences to the requesting party of refusing the request.
[39]

Once again, the fact that a party is self-represented is a relevant factor. That is not

to say that a self-represented party is entitled to a “pass”. However, as part of the court’s
obligation to ensure that all litigants have a fair opportunity to advance their positions,
the court must assist self-represented parties so they can present their cases to the best of

2010 ONCA 752 (CanLII)
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Sibley & Associates LP v. Ross et al.

106 O.R. (3d) 494

2011 ONSC 2951

Ontario Superior Court of Justice,
Strathy J.
May 16, 2011

Injunctions -- Mareva injunction -- Fraud -- Requirement of
risk of removal or dissipation of assets may be established by
inference as opposed to direct evidence in cases of fraud -Inference arising from circumstances of fraud itself taken in
context of surrounding circumstances.
The plaintiff brought an action against a former employee and
his mother for damages for conversion and fraud. It applied for
an interim Mareva injunction.
Held, application granted in part.
The plaintiff had made out a very strong prima facie case of
fraud and had met the other requirements for a Mareva
injunction, with one exception: there was no direct evidence
that there was a serious risk that the defendants were
dissipating their assets or proposing to remove them from the
jurisdiction. The plaintiff relied on the "fraud exception" to
the rule against execution before judgment. It is unnecessary
to carve out an "exception" for fraud. In cases of fraud, the
Mareva requirement that there be risk of removal or dissipation
can be established by inference, as opposed to direct evidence.

2011 ONSC 2951 (CanLII)
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[61] Other authors have expressed the view that the so-called
"Mills injunction" should be available in all cases where
fraud is alleged, without the necessity of proof that the
alleged fraudster is likely to dissipate assets: see Sarabia et
al., above. They argue that the ad hoc use of inferences and
exceptions leads to uncertainty in the law and is confusing for
lawyers and judges (at 359-60). They make the case, at 372,
that
. . . the courts should embrace Mills Injunctions in this era
of heightened concern over fraud and dishonesty as a further
tool to deter those willing to engage in fraudulent conduct.
Even if the courts do not all agree with the reasoning of
Mills, the public's and the legislatures' desire to combat
fraud is reason enough to extend Mills Injunctions to all
cases where a party alleges fraud. The focus should not be on
the question of why a plaintiff should get an advantage in
fraud cases. Rather, the focus should be on why alleged
perpetrators of fraud should not be subject to an injunction
to preserve their assets for innocent plaintiffs.
Conclusions
[62] From Chitel v. Rothbart to the present day, the law has
sought to draw a fair balance between leaving the plaintiff
with a "paper judgment" and the entitlement of the defendant to
deal [page511] with his or her property until judgment has
issued after a trial. In my respectful view, a plaintiff with a
strong prima facie case of fraud should be in no more favoured
position than, say, a plaintiff with a claim for libel, battery
or spousal support. On the other hand, there may be
circumstances of a particular fraud that give rise to a
reasonable inference that the perpetrator will attempt to
perfect the deception by making it impossible for the plaintiff
to trace or recover the embezzled property. To this extent, it
seems to me that cases of fraud may merit the special treatment
they have received in the case law.
[63] Rather than carve out an "exception" for fraud, however,
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the nature of the harm the plaintiff will suffer as a result
of the dissipation.

it seems to me that in cases of fraud, as in any case, the
Mareva requirement that there be risk of removal or dissipation
can be established by inference, as opposed to direct evidence,
and that inference can arise from the circumstances of the
fraud itself, taken in the context of all the surrounding
circumstances. It is not necessary to show that the defendant
has bought an air ticket to Switzerland, has sold his house and
has cleared out his bank accounts. It should be sufficient to
show that all the circumstances, including the circumstances of
the fraud itself, demonstrate a serious risk that the defendant
will attempt to dissipate assets or put them beyond the reach
of the plaintiff.
[64] The risk of removal or alienation can be inferred by
evidence suggestive of the defendant's fraudulent criminal
activity: Insurance Corp. of British Columbia v. Leland, [1999]
B.C.J. No. 2073, 91 A.C.W.S. (3d) 49 (S.C.); Insurance Corp. of
British Columbia v. Patko, supra. In referring to these
authorities, I have not overlooked the fact that British
Columbia applies a somewhat more flexible approach to the grant
of a Mareva injunction than the courts of Ontario have applied:
see Silver Standard Resources Inc. v. Joint Stock Co. Geolog,
[1998] B.C.J. No. 2887, 168 D.L.R. (4th) 309 (C.A.); Mooney
v. Orr, [1994] B.C.J. No. 2652, 33 C.P.C. (3d) 31 (S.C.), supp.
reasons [1994] B.C.J. No. 3242, 33 C.P.C. (3d) 55 (S.C.); Clark
v. Nucare PLC, [2006] M.J. No. 320, 2006 MBCA 101, 274 D.L.R.
(4th) 479, at paras. 28-48; Pollard v. Falconer, [2006]
B.C.J. No. 424, 2006 BCSC 310. It seems to me, however, that in
some cases a pattern of prior fraudulent conduct may support a
reasonable inference that there is a real risk that the conduct
will continue.
[65] I have concluded that this is one of those cases in
which the evidence of fraud is so strong that, coupled with the
surrounding circumstances, it gives rise to an inference that
there is a real risk that the defendants will attempt to
dissipate or hide their assets or remove them from the
jurisdiction. [page512]
[66] In coming to this conclusion, I have considered, in
particular, the following circumstances:
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Court of Appeal for Ontario
Carthy, Laskin and Goudge JJ.A.
January 17, 2002

Civil procedure -- Evidence -- Trial judge erring in refusing
to permit defendant to lead evidence at trial which was
contrary to position it had taken on examination for discovery
-- Counsel for plaintiff was aware of defendant's trial
position as result of pre-trial conference and delivery of
witness statement -- Trial judge's ruling was overly technical
and unfair to defendant.
Employment -- Wrongful dismissal -- Damages -- Notice -Plaintiff employed by defendant for one year as Director of
Organizational Communications Practice for Canada -- Jury's
award of damages based on nine-month notice period extended by
further three months because of defendant's bad faith conduct
in manner of dismissal affirmed on appeal.
Employment -- Wrongful dismissal -- Damages -- Punitive
damages -- Jury award of punitive damages in amount of $75,000
set aside on appeal -- Trial judge failing to instruct jury of
need for independent actionable wrong and need for jury to be
satisfied that compensatory award did not adequately express
its repugnance at defendant's conduct -- No independent
actionable wrong existing and jury's compensatory award more
than adequate to express jury's disapproval and to deter
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court is entitled to set it aside.

[T]he verdict of a jury will not be set aside as against
the weight of evidence unless it is so plainly unreasonable
and unjust as to satisfy the Court that no jury reviewing
the evidence as a whole and acting judicially could have
reached it.
In addition, an appellate court that finds there was "no
evidence" supporting a particular verdict has "the right and
the duty" to set aside that verdict (see Gray Coach Lines
Ltd. v. Payne, [1945] S.C.R. 614, at p. 618 [[1945] 4 D.L.R.
145]). Although these two tests are distinct, in neither case
may the appellate court set aside a verdict on "mere doubts
[it] may entertain" or on its "reaching on the reading of
the evidence a conclusion different from that the jury
reached" (see Scotland v. Canadian Cartridge Co. (1919), 59
S.C.R. 471, at p. 477, [50 D.L.R. 666], per Davies C.J.).
[13] The second general consideration is that in a civil case
s. 134(6) of the Courts of Justice Act, R.S.O. 1990, c. C.43
precludes this court from ordering a new trial "unless some
substantial wrong or miscarriage of justice has occurred".
[14] The third general consideration concerns the effect of a
party's failure to object to the trial judge's charge to the
jury or to some other aspect of the trial proceedings. Although
the failure to object at a civil trial is not always fatal to a
party's position on appeal, an appellate court is entitled to
give it considerable weight, indeed, ordinarily more weight
than the failure to object at a criminal trial. In most civil
cases where a party's failure to object is in issue, the
appellant seeks a new trial because of the alleged error. For
this reason, civil cases on the failure to object have
typically focused on the question of whether a substantial
wrong or miscarriage of justice has occurred.
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Similarly, in McCannell v. McLean, [1937] S.C.R. 341,
[[1937] 2 D.L.R. 639], Duff C.J. stated the reasonableness
test as follows at p. 343:

[15] Even apart from the question whether a new trial
should be ordered, however, a party in a civil case generally
should not bring an appeal on the basis of some aspect of the
trial proceeding to which it did not object. For example, if no
objection is made to the admissibility of evidence in a civil
trial, an objection on appeal will usually be unsuccessful: see
Sopinka, Lederman and Bryant, The Law of Evidence in Canada,
2nd ed. (Toronto: Butterworths, 1999), at p. 47. Similarly, an
objection to the charge to the jury in a civil case will
generally be unsuccessful if raised for the first time on
appeal. Thus, this court has held that where a party on appeal
argues non-direction of the jury "in civil cases, failure to
object . . . is usually fatal", G.K. v. D.K. (1999), 122 O.A.C.
36 at p. 42. A failure to object at trial to an incomplete jury
instruction weighs heavily against a litigant bringing an
appeal because "it is an indication that trial counsel did not
regard as importa nt or necessary the additional direction now
asserted", Tsalamatas v. Wawanesa Mutual Insurance Co. et al.
(No. 2) (1982), 141 D.L.R. (3d) 322 at p. 326, 31 C.P.C. 257
(Ont. C.A.). This court will relieve against the failure to
object only if the interests of justice require it.
[16] In this case, both parties approved the trial judge's
charge before it was given and counsel for Watson Wyatt did not
object to the charge after it was given. Yet on three of its
grounds of appeal -- the reasonable notice period, the
"Wallace" extension and punitive damages -- Watson Wyatt
complains about non-direction in the trial judge's instructions
to the jury. In each case, Watson Wyatt complains not about
what was contained in the jury charge but instead about what
was omitted. On a fourth ground of appeal -- the jury's finding
of an annual base salary of $225,000 beginning on July 1, 1996
-- Watson Wyatt questions the admissibility of Ms. Marshall's
oral evidence though it did not object to her giving that
evidence at trial. I will now address Watson Wyatt's six
grounds of appeal.
1.

Was the jury's award of nine months' notice
unreasonable?

[17] Ms. Marshall was entitled to reasonable notice of her

2002 CanLII 13354 (ON CA)

97

98

Interpretation, other general matters
Definitions

1 (1) In this Act,
…

“Commission” means the Ontario Securities Commission; (“Commission”)
Note: On a day to be named by proclamation of the Lieutenant Governor, the
definition of “Commission” in subsection 1 (1) of the Act is amended by adding
“continued under the Securities Commission Act, 2021” at the end. (See: 2021, c.
8, Sched. 9, s. 40 (2))

Purposes of Act

1.1 The purposes of this Act are,
(a) to provide protection to investors from unfair, improper or fraudulent practices;
(b) to foster fair, efficient and competitive capital markets and confidence in capital
markets;
(b.1) to foster capital formation; and
(c) to contribute to the stability of the financial system and the reduction of systemic
risk. 1994, c. 33, s. 2; 2017, c. 34, Sched. 37, s. 2; 2021, c. 8, Sched. 9, s. 40
(7).

Principles to consider

2.1 In pursuing the purposes of this Act, the Commission shall have regard to the
following fundamental principles:
1. Balancing the importance to be given to each of the purposes of this Act may be
required in specific cases.
2. The primary means for achieving the purposes of this Act are,
i. requirements for timely, accurate and efficient disclosure of information,
ii. restrictions on fraudulent and unfair market practices and procedures, and
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iii. requirements for the maintenance of high standards of fitness and
business conduct to ensure honest and responsible conduct by market
participants.
3. Effective and responsive securities regulation requires timely, open and efficient
administration and enforcement of this Act by the Commission.
4. The Commission should, subject to an appropriate system of supervision, use the
enforcement capability and regulatory expertise of recognized self-regulatory
organizations.
5. The integration of capital markets is supported and promoted by the sound and
responsible harmonization and co-ordination of securities regulation regimes.
6. Business and regulatory costs and other restrictions on the business and
investment activities of market participants should be proportionate to the
significance of the regulatory objectives sought to be realized.
7. Innovation in Ontario’s capital markets should be facilitated. 1994, c. 33, s. 2;
2019, c. 7, Sched. 55, s. 2.

Commission staff

3.6 (1) The Commission may employ such persons as it considers necessary to enable
it effectively to perform its duties and exercise its powers under this or any other
Act. 1997, c. 10, s. 37.
Officers

(2) The Commission shall appoint from among its employees an Executive Director and
a Secretary as officers of the Commission, and may appoint from among its employees
such other officers as it considers necessary. 1997, c. 10, s. 37.
Status of members

(3) The members of the Commission are not its employees, and the Chair and ViceChairs shall not hold any other office in the Commission or be employed by it in any
other capacity. 1997, c. 10, s. 37.
Conflict of interest, indemnification
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(4) Sections 132 (conflict of interest) and 136 (indemnification) of the Business
Corporations Act apply with necessary modifications with respect to the Commission as
if the Minister were its sole shareholder. 1997, c. 10, s. 37.
(5) REPEALED: 2006, c. 35, Sched. C, s. 121.
Public Service Pension Plan not to apply

(6) The Public Service Pension Plan established under the Public Service Pension
Act does not apply to the members and employees of the Commission, except as
authorized by order of the Lieutenant Governor in Council. 1997, c. 10, s. 37.
Agreement for services

(7) The Commission and a ministry of the Crown may enter into agreements for the
provision by employees of the Crown of any service required by the Commission to
carry out its duties and powers. The Commission shall pay the agreed amount for
services provided to it. 1997, c. 10, s. 37.
Note: On a day to be named by proclamation of the Lieutenant Governor, section
3.6 of the Act is repealed. (See: 2021, c. 8, Sched. 9, s. 40 (9))

PART VI
INVESTIGATIONS AND EXAMINATIONS
Investigation order

11 (1) The Commission may, by order, appoint one or more persons to make such
investigation with respect to a matter as it considers expedient,
(a) for the due administration of Ontario securities law or the regulation of the capital
markets in Ontario; or
(b) to assist in the due administration of the securities or derivatives laws or the
regulation of the capital markets in another jurisdiction. 1994, c. 11, s. 358;
2010, c. 26, Sched. 18, s. 4 (1).
Contents of order

(2) An order under this section shall describe the matter to be investigated. 1994, c. 11,
s. 358.
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Scope of investigation

(3) For the purposes of an investigation under this section, a person appointed to make
the investigation may investigate and inquire into,
(a) the affairs of the person or company in respect of which the investigation is being
made, including any trades, communications, negotiations, transactions,
investigations, loans, borrowings or payments to, by, on behalf of, or in relation to
or connected with the person or company and any property, assets or things
owned, acquired or alienated in whole or in part by the person or company or by
any other person or company acting on behalf of or as agent for the person or
company; and
(b) the assets at any time held, the liabilities, debts, undertakings and obligations at
any time existing, the financial or other conditions at any time prevailing in or in
relation to or in connection with the person or company, and any relationship that
may at any time exist or have existed between the person or company and any
other person or company by reason of investments, commissions promised,
secured or paid, interests held or acquired, the loaning or borrowing of money,
stock or other property, the transfer, negotiation or holding of stock, interlocking
directorates, common control, undue influence or control or any other
relationship. 1994, c. 11, s. 358.
Right to examine

(4) For the purposes of an investigation under this section, a person appointed to make
the investigation may examine any documents or other things, whether they are in the
possession or control of the person or company in respect of which the investigation is
ordered or of any other person or company. 1994, c. 11, s. 358.
Minister may order investigation

(5) Despite subsection (1), the Minister may, by order, appoint one or more persons to
make such investigation as the Minister considers expedient,
(a) for the due administration of Ontario securities law or the regulation of the capital
markets in Ontario; or
(b) to assist in the due administration of the securities or derivatives laws or the
regulation of the capital markets in another jurisdiction. 1994, c. 11, s. 358;
2010, c. 26, Sched. 18, s. 4 (2).
Same

(6) A person appointed under subsection (5) has, for the purpose of the investigation,
the same authority, powers, rights and privileges as a person appointed under
subsection (1). 1994, c. 11, s. 358.
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Power of investigator or examiner

13 (1) A person making an investigation or examination under section 11 or 12 has the
same power to summon and enforce the attendance of any person and to compel him
or her to testify on oath or otherwise, and to summon and compel any person or
company to produce documents and other things, as is vested in the Superior Court of
Justice for the trial of civil actions, and the refusal of a person to attend or to answer
questions or of a person or company to produce such documents or other things as are
in his, her or its custody or possession makes the person or company liable to be
committed for contempt by the Superior Court of Justice as if in breach of an order of
that court. 1994, c. 11, s. 358; 2006, c. 19, Sched. C, s. 1 (1).
Rights of witness

(2) A person or company giving evidence under subsection (1) may be represented by
counsel and may claim any privilege to which the person or company is entitled. 1994,
c. 11, s. 358.
Inspection

(3) A person making an investigation or examination under section 11 or 12 may, on
production of the order appointing him or her, enter the business premises of any
person or company named in the order during business hours and inspect any
documents or other things that are used in the business of that person or company and
that relate to the matters specified in the order, except those maintained by a lawyer in
respect of his or her client’s affairs. 1994, c. 11, s. 358.
Authorization to search

(4) A person making an investigation or examination under section 11 or 12 may apply
to a judge of the Ontario Court of Justice in the absence of the public and without notice
for an order authorizing the person or persons named in the order to enter and search
any building, receptacle or place specified and to seize anything described in the
authorization that is found in the building, receptacle or place and to bring it before the
judge granting the authorization or another judge to be dealt with by him or her
according to law. 1994, c. 11, s. 358; 2006, c. 19, Sched. C, s. 1 (2).
Grounds

(5) No authorization shall be granted under subsection (4) unless the judge to whom the
application is made is satisfied on information under oath that there are reasonable and
probable grounds to believe that there may be in the building, receptacle or place to be
searched anything that may reasonably relate to the order made under section 11 or
12. 1994, c. 11, s. 358.
Power to enter, search and seize
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(6) A person named in an order under subsection (4) may, on production of the order,
enter any building, receptacle or place specified in the order between 6 a.m. and 9 p.m.,
search for and seize anything specified in the order, and use as much force as is
reasonably necessary for that purpose. 1994, c. 11, s. 358.
Expiration

(7) Every order under subsection (4) shall name the date that it expires, and the date
shall be not later than fifteen days after the order is granted. 1994, c. 11, s. 358.
Application

(8) Sections 159 and 160 of the Provincial Offences Act apply to searches and seizures
under this section with such modifications as the circumstances require. 1994, c. 11,
s. 358.
Private residences

(9) For the purpose of subsections (4), (5) and (6),
“building, receptacle or place” does not include a private residence. 1994, c. 11,
s. 358.

Non-disclosure

16 (1) Except in accordance with subsection (1.1) or section 17, no person or company
shall disclose at any time,
(a) the nature or content of an order under section 11 or 12; or
(b) the name of any person examined or sought to be examined under section 13,
any testimony given under section 13, any information obtained under section 13,
the nature or content of any questions asked under section 13, the nature or
content of any demands for the production of any document or other thing under
section 13, or the fact that any document or other thing was produced under
section 13. 1994, c. 11, s. 358; 2019, c. 15, Sched. 34, s. 1 (1).
Exceptions

(1.1) A disclosure by a person or company is permitted if,
(a) the disclosure is to the person’s or company’s counsel; or
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(b) the disclosure is to the person’s or company’s insurer or insurance broker, and
the person or company, or his, her or its counsel,
(i) gives written notice of the intended disclosure to a person appointed by
the order under section 11 at least 10 days before the date of the
intended disclosure,
(ii) includes in that written notice the name and head office address of the
insurer or insurance broker and the name of the individual acting on
behalf of the insurer or insurance broker to whom the disclosure is
intended to be made, as applicable, and
(iii) on making the disclosure, advises the insurer or insurance broker that
the insurer or insurance broker is bound by the confidentiality
requirements in subsection (2) and obtains a written acknowledgement
from the insurer or insurance broker of this advice. 2019, c. 15, Sched.
34, s. 1 (2).
Confidentiality

(2) If the Commission issues an order under section 11 or 12, all reports provided under
section 15, all testimony given under section 13 and all documents and other things
obtained under section 13 relating to the investigation or examination that is the subject
of the order are for the exclusive use of the Commission or of such other regulator as
the Commission may specify in the order, and shall not be disclosed or produced to any
other person or company or in any other proceeding except in accordance with
subsection (1.1) or section 17. 2002, c. 18, Sched. H, s. 7; 2019, c. 15, Sched. 34, s. 1
(3).

Disclosure by Commission

17 (1) If the Commission considers that it would be in the public interest, it may make an
order authorizing the disclosure to any person or company of,
(a) the nature or content of an order under section 11 or 12;
(b) the name of any person examined or sought to be examined under section 13,
any testimony given under section 13, any information obtained under section 13,
the nature or content of any questions asked under section 13, the nature or
content of any demands for the production of any document or other thing under
section 13, or the fact that any document or other thing was produced under
section 13; or
(c) all or part of a report provided under section 15. 1994, c. 11, s. 358.
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Note: On a day to be named by proclamation of the Lieutenant Governor,
subsection 17 (1) of the Act is amended by striking out “the Commission” and
substituting “the Tribunal”. (See: 2021, c. 8, Sched. 9, s. 40 (17))
Opportunity to object

(2) No order shall be made under subsection (1) unless the Commission has, where
practicable, given reasonable notice and an opportunity to be heard to,
(a) persons and companies named by the Commission; and
(b) in the case of disclosure of testimony given or information obtained under section
13, the person or company that gave the testimony or from which the information
was obtained. 1994, c. 11, s. 358.
Note: On a day to be named by proclamation of the Lieutenant Governor,
subsection 17 (2) of the Act is amended by striking out “the Commission” wherever
it appears and substituting in each case “the Tribunal”. (See: 2021, c. 8, Sched. 9,
s. 40 (17))
Order without notice

(2.1) Despite subsection (2), if the Commission considers that it would be in the public
interest, it may make an order without notice and without giving an opportunity to be
heard authorizing the disclosure of the things described in clauses (1) (a) to (c) to any
entity referred to in paragraph 1, 3, 4 or 5 of section 153. 2013, c. 2, Sched. 13, s. 1 (1).
Note: On a day to be named by proclamation of the Lieutenant Governor,
subsection 17 (2.1) of the Act is amended by striking out “the Commission” and
substituting “the Tribunal”. (See: 2021, c. 8, Sched. 9, s. 40 (17))
Disclosure to police

(3) Without the written consent of the person from whom the testimony was obtained, no
order shall be made under subsection (1) or (2.1) authorizing the disclosure of
testimony given under subsection 13 (1) to,
(a) a municipal, provincial, federal or other police force or to a member of a police
force; or
Note: On a day to be named by proclamation of the Lieutenant
Governor, clause 17 (3) (a) of the Act is repealed and the following
substituted: (See: 2019, c. 1, Sched. 4, s. 56 (1))
(a) a member of a municipal, provincial, federal or other police service; or
(b) a person responsible for the enforcement of the criminal law of Canada or of any
other country or jurisdiction. 1994, c. 11, s. 358; 2013, c. 2, Sched. 13, s. 1 (2).
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Terms and conditions

(4) An order under subsection (1) or (2.1) may be subject to terms and conditions
imposed by the Commission. 1994, c. 11, s. 358; 2013, c. 2, Sched. 13, s. 1 (3).
Note: On a day to be named by proclamation of the Lieutenant Governor,
subsection 17 (4) of the Act is amended by striking out “the Commission” and
substituting “the Tribunal”. (See: 2021, c. 8, Sched. 9, s. 40 (17))
Disclosure by court

(5) A court having jurisdiction over a prosecution under the Provincial Offences
Act initiated by the Commission may compel production to the court of any testimony
given or any document or other thing obtained under section 13, and after inspecting
the testimony, document or thing and providing all interested parties with an opportunity
to be heard, the court may order the release of the testimony, document or thing to the
defendant if the court determines that it is relevant to the prosecution, is not protected
by privilege and is necessary to enable the defendant to make full answer and defence,
but the making of an order under this subsection does not determine whether the
testimony, document or thing is admissible in the prosecution. 1994, c. 11, s. 358.
Disclosure in investigation or proceeding

(6) A person appointed to make an investigation or examination under this Act may
disclose or produce anything mentioned in subsection (1), but may do so only in
connection with,
(a) a proceeding commenced or proposed to be commenced before the Commission
or the Director under this Act; or
Note: On a day to be named by proclamation of the Lieutenant Governor,
clause 17 (6) (a) of the Act is amended by striking out “before the
Commission or the Director”. (See: 2021, c. 8, Sched. 9, s. 40 (18))
(b) an examination of a witness, including an examination of a witness under section
13. 2001, c. 23, s. 210; 2016, c. 5, Sched. 26, s. 1.
Disclosure to police

(7) Without the written consent of the person from whom the testimony was obtained, no
disclosure shall be made under subsection (6) of testimony given under subsection 13
(1) to,
(a) a municipal, provincial, federal or other police force or to a member of a police
force; or
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Note: On a day to be named by proclamation of the Lieutenant
Governor, clause 17 (7) (a) of the Act is repealed and the following
substituted: (See: 2019, c. 1, Sched. 4, s. 56 (2))
(a) a member of a municipal, provincial, federal or other police service; or
(b) a person responsible for the enforcement of the criminal law of Canada or of any
other country or jurisdiction. 1999, c. 9, s. 196.

Prohibition on use of compelled testimony

18 Testimony given under section 13 shall not be admitted in evidence against the
person from whom the testimony was obtained in a prosecution for an offence under
section 122 or in any other prosecution governed by the Provincial Offences Act. 1994,
c. 11, s. 358.

Freeze direction

126 (1) If the Commission considers it expedient for the due administration of Ontario
securities law or the regulation of the capital markets in Ontario or expedient to assist in
the due administration of the securities laws or the regulation of the capital markets in
another jurisdiction, the Commission may,
(a) direct a person or company having on deposit or under its control or for
safekeeping any funds, securities or property of any person or company to retain
those funds, securities or property;
(b) direct a person or company to refrain from withdrawing any funds, securities or
property from another person or company who has them on deposit, under
control or for safekeeping; or
(c) direct a person or company to maintain funds, securities or property, and to
refrain from disposing of, transferring, dissipating or otherwise dealing with or
diminishing the value of those funds, securities or property. 2014, c. 7, Sched.
28, s. 13 (1).
Duration

(1.1) A direction under subsection (1) applies until the Commission in writing revokes
the direction or consents to release funds, securities or property from the direction, or
until the Superior Court of Justice orders otherwise. 2014, c. 7, Sched. 28, s. 13 (1).
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Application

(2) A direction under subsection (1) that names a bank or other financial institution shall
apply only to the branches of the bank or other financial institution identified in the
direction. 1994, c. 11, s. 375.
Exclusions

(3) A direction under subsection (1) shall not apply to funds, securities or property in a
recognized clearing agency or to securities in process of transfer by a transfer agent
unless the direction so states. 1994, c. 11, s. 375.
Certificate of pending litigation

(4) The Commission may order that a direction under subsection (1) be certified to a
land registrar or mining recorder and that it be registered or recorded against the lands
or claims identified in the direction, and on registration or recording of the certificate it
shall have the same effect as a certificate of pending litigation. 1994, c. 11, s. 375.
Review by court

(5) As soon as practicable, but not later than 10 days after a direction is issued under
subsection (1), the Commission shall serve and file a notice of application in the
Superior Court of Justice to continue the direction or for such other order as the court
considers appropriate. 2010, c. 26, Sched. 18, s. 32.
Grounds for continuance or other order

(5.1) An order may be made under subsection (5) if the court is satisfied that the order
would be reasonable and expedient in the circumstances, having due regard to the
public interest and,
(a) the due administration of Ontario securities law or the securities laws of another
jurisdiction; or
(b) the regulation of capital markets in Ontario or another jurisdiction. 2014, c. 7,
Sched. 28, s. 13 (2).
Notice

(6) A direction under subsection (1) may be made without notice but, in that event,
copies of the direction shall be sent forthwith by such means as the Commission may
determine to all persons and companies named in the direction. 1994, c. 11, s. 375.
Clarification or revocation
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(7) A person or company directly affected by a direction may apply to the Commission
for clarification or to have the direction varied or revoked. 1994, c. 11, s. 375.

Appointment of receiver, etc.

129 (1) The Commission may apply to the Superior Court of Justice for an order
appointing a receiver, receiver and manager, trustee or liquidator of all or any part of the
property of any person or company. 1994, c. 11, s. 375; 2006, c. 19, Sched. C, s. 1 (1).
Grounds

(2) No order shall be made under subsection (1) unless the court is satisfied that,
(a) the appointment of a receiver, receiver and manager, trustee or liquidator of all or
any part of the property of the person or company is in the best interests of the
creditors of the person or company or of persons or companies any of whose
property is in the possession or under the control of the person or company or
the security holders of or subscribers to the person or company; or
(b) it is appropriate for the due administration of Ontario securities law. 1994, c. 11,
s. 375.
Application without notice

(3) The court may make an order under subsection (1) on an application without notice,
but the period of appointment shall not exceed fifteen days. 1994, c. 11, s. 375.
Motion to continue order

(4) If an order is made without notice under subsection (3), the Commission may make
a motion to the court within fifteen days after the date of the order to continue the order
or for the issuance of such other order as the court considers appropriate. 1994, c. 11,
s. 375.
Powers of receiver, etc.

(5) A receiver, receiver and manager, trustee or liquidator of the property of a person or
company appointed under this section shall be the receiver, receiver and manager,
trustee or liquidator of all or any part of the property belonging to the person or company
or held by the person or company on behalf of or in trust for any other person or
company, and, if so directed by the court, the receiver, receiver and manager, trustee or
liquidator has the authority to wind up or manage the business and affairs of the person
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or company and has all powers necessary or incidental to that authority. 1994, c. 11,
s. 375.
Directors’ powers cease

(6) If an order is made appointing a receiver, receiver and manager, trustee or liquidator
of the property of a person or company under this section, the powers of the directors of
the company that the receiver, receiver and manager, trustee or liquidator is authorized
to exercise may not be exercised by the directors until the receiver, receiver and
manager, trustee or liquidator is discharged by the court. 1994, c. 11, s. 375.
Fees and expenses

(7) The fees charged and expenses incurred by a receiver, receiver and manager,
trustee or liquidator appointed under this section in relation to the exercise of powers
pursuant to the appointment shall be in the discretion of the court. 1994, c. 11, s. 375.
Variation or discharge of order

(8) An order made under this section may be varied or discharged by the court on
motion. 1994, c. 11, s. 375.
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Wilder et al. v. Ontario Securities Commission

53 O.R. (3d) 519
[2001] O.J. No. 1017
Docket No. C34363

Court of Appeal for Ontario
Abella, Goudge and Sharpe JJ.A.
March 22, 2001

Administrative law--Boards and tribunals--Jurisdiction
--Ontario Securities Commission--Ontario Securities
Commission having jurisdiction to reprimand lawyer acting in
professional capacity--Securities Act, R.S.O. 1990, c. S.5, s.
127.
Professions--Barristers and solicitors--Discipline--Ontario
Securities Commission having jurisdiction to reprimand lawyer
acting in professional capacity--Securities Act, R.S.O. 1990,
c. S.5, s. 127.
The Ontario Securities Commission ("OSC") commenced
proceedings to reprimand LDW, who was a solicitor, for alleged
misconduct in his representation of YBM Magnex International
Inc., in connection with the filing of a preliminary
prospectus. The notice of hearing stated that the OSC would
consider whether it was in the public interest to make an order
pursuant to s. 127(1), para. 6 of the Securities Act to
reprimand LDW and whether, if it was determined that he had not
complied with Ontario securities law, application should be
made to the Superior Court of Justice for a declaration
pursuant to s. 128(1) or a remedial order pursuant to s. 128(3)
of the Act. LDW and his law firm, Cassels Brock and Blackwell
("Cassels"), supported by the intervenor, the Law Society of
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Held, the appeal should be dismissed with costs.
The Securities Act, Part XXII provides the OSC with three
methods of enforcement. The first, pursuant to s. 122(1), is a
quasi-criminal proceeding in the Ontario Court of Justice
leading to conviction and fine or imprisonment. The second,
pursuant to s. 127, is an administrative proceeding for an
order in the public interest, including a reprimand. The third,
pursuant to s. 128, is an application to the Superior Court of
Justice for a declaration that a person or company has not
complied, or is not complying with Ontario securities law.
In the immediate case, the specific allegation against LDW
could have proceeded by way of a quasi-criminal prosecution
under para. 122(1)(a), but this did not preclude an
administrative proceeding pursuant to s. 127. The appellants
submitted that s. 122(1)(a) conferred exclusive jurisdiction to
the Superior Court because of the principle of statutory
interpretation in that where a statute provides for a specific
remedy, other remedies may be excluded by inference and the
presumption that the legislature should not be taken to have
limited the rights of the individual -- in this case, Charter
rights and the stricter rules of evidence and proof in criminal
proceedings -- unless it does so expressly. However, another
well-known principle of statutory interpretation is that the
courts must consider the broader legislative purpose of an Act
when giving meaning to its constituent provisions. The
appellant's interpretation was an excessively narrow and
literal approach that ignored fundamental aspects of the
statutory scheme and frustrated the attainment of the objects
of the Act. The legislature clearly manifested its intention to
provide the OSC with a range of remedial options to assist it
in carrying out its statutory mandate. The reduction in
procedural rights under s. 127 from those available under s.
122 resulted from the simple fact that there is no criminal
sanction attached to a s. 127 order. The essence of the
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Upper Canada, applied for judicial review and called into
question the OSC's authority to reprimand LDW. The Divisional
Court dismissed their application. Leave having been granted,
they appealed to the Court of Appeal.
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Further, it was not the case, as submitted by the appellants,
that the reprimand power of s. 127(1) para. 6 is limited to
situations falling within paras. 1-5. And, contrary to the
submissions of the appellants, it was not the case that a
reprimand is a punitive sanction beyond the powers conferred by
s. 127(1).
Finally, with the caveat that solicitor-client privilege must
be maintained and protected, for the reasons given by the
Divisional Court, the OSC has jurisdiction to reprimand lawyers
for their conduct as solicitors before the OSC. The need to
respect solicitor-client privilege did not require a blanket
preclusion preventing the OSC from reprimanding lawyers in all
cases. The Law Society's Rules of Professional Conduct define
the terms upon which a lawyer's promise of confidentiality is
made. They contain a general provision allowing for disclosure
of confidential information where necessary to defend the
lawyer's legal interests, and there is no reason why that
provision should not apply to an allegation of misconduct by
the OSC. This exemption does not allow the OSC to ignore the
importance of solicitor-client privilege, and it must, on a
case-by-case basis, ensure that the substantive legal right to
solicitor-client privilege is respected.

Cases referred to
Anderson v. Bank of British Columbia (1876), 2 Ch. D. 644,
[1874-80] All E.R. Rep. 396, 45 L.J. Ch. 449, 35 L.T. 76, 24
W.R. 624, 724, 3 Char. Pr. Cas. 212 (C.A.); Brosseau v. Alberta
(Securities Commission), [1989] 1 S.C.R. 301, 65 Alta. L.R.
(2d) 97, 57 D.L.R. (4th) 458, 93 N.R. 1, [1989] 3 W.W.R.
456, 47 C.R.R. 394n (sub nom. Barry and Alberta Securities
Commission, Re); Canadian Pacific Air Lines Ltd. v. Canadian
Air Line Pilots Assn., [1993] 3 S.C.R. 724, 108 D.L.R. (4th) 1,
160 N.R. 321, 93 C.L.L.C. 14,062 (sub nom. Canadian Pacific
Airlines Ltd. v. CALPA); Committee for the Equal Treatment of
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statutory scheme is remedial flexibility, not remedial
exclusivity and differing procedural consequences are an
inevitable result in such a scheme.

[18] Despite the very forceful and able argument presented by
Mr. Morphy, I cannot accept the contention that allegations of
misrepresentation of the kind made against Wilder must be dealt
with exclusively as a quasi-criminal offence under s. 122(1)
(a). It seems to me that to accept the appellants'
submission would be to adopt an excessively narrow and literal
approach that would ignore fundamental aspects of the statutory
scheme and that would frustrate rather than foster the
attainment of the purposes and objects of the Act.
[19] Another well-known principle of statutory interpretation
is that courts must consider the broader legislative purpose of
an Act when giving meaning to its constituent provisions. The
purposive approach to interpretation best ensures the
attainment of the true object sought by the legislators: Covert
v. Nova Scotia (Minister of Finance), [1980] 2 S.C.R. 774 at p.
807, 41 N.S.R. (2d) 181; Pointe-Claire (City) v. S.E.P.B.,
Local 57, [1997] 1 S.C.R. 1015 at pp. 1063-64, 146 D.L.R. (4th)
1; R. Sullivan, ed., Driedger on the Construction of Statutes,
3d ed. (Toronto: Butterworths, 1994) at pp. 38-41, 131.
[20] With respect to the Securities Act, the legislature
directed its mind to specifying the purposes of the Act. They
are explicitly stated in s. 1.1:
1.1 The purposes of this Act are,
(a) to provide protection to investors from unfair,
improper or fraudulent practices; and
(b) to foster fair and efficient capital markets and
confidence in capital markets.
[21] As this statement of statutory purpose indicates, and as
the Divisional Court and other decisions have confirmed, the
Act confers an important public mandate on the OSC to regulate
capital markets. At the very core of that supervisory role is
the need to ensure that the public is given fair and accurate
information regarding securities. In Pacific Coast Coin
Exchange of Canada v. Ontario (Securities Commission), [1978] 2
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S.C.R. 112 at p. 126, 2 B.L.R. 212, de Grandpr J. described
the policy of the Securities Act as being "the protection of
the public" and adopted the following description of the basic
aim or purpose of the Act: ". . . [T]he protection of the
investing public through full, true and plain disclosure of all
material facts relating to securities being issued". Pezim v.
British Columbia (Superintendent of Brokers), [1994] 2 S.C.R.
557 at pp. 592-93, 92 B.C.L.R. (2d) 145, and Brosseau v.
Alberta (Securities Commission), [1989] 1 S.C.R. 301 at p.
314, 65 Alta. L.R. (2d) 97, both adopt Fauteux J.'s statement
of the role of securities commissions in Gregory & Co. v.
Qubec (Commission des valeurs mobilires), [1961] S.C.R. 584
at p. 588, 28 D.L.R. (2d) 721:
The paramount object of the Act is to ensure that persons
who, in the province, carry on the business of trading in
securities or acting as investment counsel, shall be honest
and of good repute and, in this way, to protect the public,
in the province or elsewhere, from being defrauded as a
result of certain activities initiated in the province by
persons therein carrying on such a business.
[22] The OSC is charged with the statutory obligation to do
its best to ensure that those involved in the securities
industry provide fair and accurate information so that public
confidence in the integrity of capital markets is maintained.
It is difficult to imagine anything that could be more
important to protecting the integrity of capital markets than
ensuring that those involved in those markets, whether as
direct participants or as advisers, provide full and accurate
information to the OSC.
[23] The remedial and enforcement provisions of the Act must
be read in light of the fundamental purpose and aim of the
legislation. In the light of the overall purpose of the Act, I
cannot accept the proposition that the wording of the provision
creating the offences prescribed by s. 122 indicates a
legislative intention to confer exclusive jurisdiction on the
Ontario Court of Justice where it is alleged that a party has
been guilty of misrepresentation. The legislature has quite
clearly manifested its intention to provide the OSC with a
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range of remedial options to assist the OSC in carrying out its
statutory mandate. The Act provides the OSC with three
different enforcement tools: prosecution before the Ontario
Court of Justice pursuant to s. 122; administrative sanctions
before the OSC itself pursuant to s. 127; and declaratory,
injunctive, and other orders from the Superior Court of Justice
pursuant to s. 128. These enforcement tools provide the OSC
with a range of remedial options to be deployed in the OSC's
discretion to meet the wide variety of problems and issues that
it must confront. In some cases, the OSC may determine that
quasi-criminal prosecution leading to fine or imprisonment is
the most effective and appropriate means to ensure compliance
with the Act and to ensure public confidence in the capital
markets. In other cases, the OSC may prefer the more flexible
and less drastic administrative sanctions available pursuant to
s. 127 as the best way to achieve the objectives of the
legislation. To the extent one can discern a legislative
intention from this scheme, it seems to me that the
overwhelming message is one of remedial variety and
flexibility, rather than one that creates hived-off areas of
remedial exclusivity. A court should be loath to prefer a
rigidly narrow and literal interpretation over one that
recognizes and reflects the purposes of the Act.
[24] It is true that if Wilder were prosecuted under s. 122,
he would enjoy procedural protections and other advantages not
available in proceedings brought under s. 127. I fail to see,
however, how that leads to the conclusion that he can only be
prosecuted under s. 122. Different procedural rights are
accorded because different consequences follow. The Act
provides for various remedial routes which themselves entail
varying procedural consequences. The reduction in procedural
rights under s. 127 from those available in a prosecution under
s. 122 results from the simple fact that there is no criminal
sanction attached to a s. 127 order. The essence of the
statutory scheme is remedial flexibility, not remedial
exclusivity, and differing procedural consequences are an
inevitable result of such a scheme.
(ii) Is the reprimand power of s. 127(1) para. 6 limited
to situations falling within s. 127(1) paras. 1-5?

2001 CanLII 24072 (ON CA)

152

153

Rooney et al. v. ArcelorMittal S.A. et al.
[Indexed as: Rooney v. ArcelorMittal S.A.]
Ontario Reports

Simmons, Gillese and Hourigan JJ.A.
August 17, 2016
133 O.R. (3d) 287 | 2016 ONCA 630

Case Summary
Securities regulation — Misrepresentation — Takeover bid — Section 131(1) of Securities
Act not requiring security holders of offeree issuer to choose between suing offeror for
damages for misrepresentation in takeover bid circular and suing offeror's directors and
signatories — Security holders who sold shares in secondary market not able to rely on
s. 131(1) to assert claim based on misrepresentation in takeover bid circular — Securities
Act, R.S.O. 1990, c. S.5, s. 131(1).
Relying on s. 131 of the Securities Act, the appellants commenced a proposed class action for
damages for misrepresentations in a takeover bid circular. On motions by the respondents to
strike the statement of claim, the motion judge ruled that a plaintiff who wants to bring an action
under s. 131(1) and who elects to sue for damages rather than rescission must elect whether to
sue the offeror or sue the offeror's directors and other individuals who signed or approved the
takeover bid circular. She also ruled that security holders who sold their shares in the secondary
market cannot rely on s. 131(1) to assert a claim based on a misrepresentation in a takeover bid
circular. The appellants appealed. [page288]
Held, the appeal should be allowed in part.
In interpreting s. 131(1) of the Securities Act as requiring a plaintiff to choose between suing the
offeror and suing the offeror's directors and other signatories, the motion judge focused too
narrowly on the plain meaning of s. 131(1). When read in its entire context, with regard to its
ordinary and grammatical meaning, and in harmony with the scheme and object of the Act and
the intention of the legislature, s. 131(1) allows a plaintiff who elects to sue for damages rather
than rescission to sue both the offeror and the offeror's directors and signatories.
The motion judge did not err in holding that security holders who sold their securities in the
secondary market during the currency of, and in connection with, the takeover bid could not
assert a claim under s. 131(1). A right of action under Part XXIII.1 of the Act was available to
those security holders. The appellants' attempted reliance on s. 131(1) for secondary market
participants was an impermissible attempt to avoid the restrictions placed on the operation of the
statutory cause of action found in Part XXIII.1.
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[11] Rizzo Shoes is the best known authority for how to approach the task of statutory
interpretation and has been cited more than 3,000 times by courts at all levels. Iacobucci J.,
writing for the court, endorsed Driedger's "modern principle" of statutory interpretation, at para.
21, quoting the following passage from Elmer Driedger, Construction of Statutes, 2nd ed.
(Toronto: Butterworths, 1983), at p. 87:
Today there is only one principle or approach, namely, the words of an Act are to be read in
their entire context and in their grammatical and ordinary sense harmoniously with the
scheme of the Act, the object of the Act, and the intention of Parliament.
With these words, the Supreme Court fully embraced Elmer Driedger's "modern principle" of
statutory interpretation. But to fully appreciate the significance of this statement, we have to ask:
"modern" compared to what?
[12] Ruth Sullivan explains that, in the 19th, and for much of the 20th centuries, statutory
interpretation was dominated by the plain meaning rule. That rule held that where the words of a
statute were clear and unambiguous, the courts applied them as they were written -- even if
legislative intention or practical considerations pointed in another direction. At times, courts
relied instead on the so-called golden rule, which allowed courts [page292] to depart from the
plain meaning of a statute but only when that meaning lead to absurd results: Ruth Sullivan,
Sullivan on the Construction of Statutes, 6th ed. (Markham, Ont.: LexisNexis, 2014), at 2.132.17.
[13] The modern principle takes a more holistic view. As Iacobucci J. explained in Rizzo
Shoes, at para. 21, the modern principle "recognizes that statutory interpretation cannot be
founded on the wording of the legislation alone". Sullivan expands on this idea, at 2.18: "Today,
as the modern principle indicates, legislative intent, textual meaning and legal norms are all
legitimate concerns of interpreters and each has a role to play in every interpretive effort"
(emphasis added).
[14] That is the general guidance that Rizzo Shoes provides in all cases involving statutory
interpretation. Equally important for present purposes is the guidance the case provides in
circumstances where the plain meaning of a provision appears to conflict with its underlying
statutory purpose. The issue in Rizzo Shoes was whether employees who lost their jobs when
their employer went bankrupt were entitled to termination and severance pay under the
Employment Standards Act, R.S.O. 1980, c. 137 (the "ESA"). That statute provided that such
benefits were payable when a claimant's employment was "terminated by an employer": see ss.
40 and 40a. The question was whether bankruptcy acted as a "termination" for purposes of the
Act.
[15] The judge at first instance held that it did. He reasoned that the object and intent of the
Employment Standards Act was to provide minimum employment standards and to benefit and
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[10] The starting point in a review of the modern principle of statutory interpretation is Rizzo &
Rizzo Shoes Ltd. (Re) (1998), 36 O.R. (3d) 418, [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2. That
case provides both general guidance on the proper approach to statutory interpretation and
specific guidance on how to apply that approach where the plain meaning of a provision appears
to conflict with its underlying statutory purpose.
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[16] The Court of Appeal for Ontario disagreed. It focused on the plain meaning of the
impugned provisions and concluded that the rights to termination and severance pay were
limited to situations where the employer actively terminates the employee -- not when the
termination results by operation of law, as in a bankruptcy.
[17] Iacobucci J. identified the fundamental tension as follows, at para. 20:
At the heart of this conflict is an issue of statutory interpretation. Consistent with the findings
of the Court of Appeal, the plain meaning of the words of the provisions here in question
appears to restrict the obligation to pay termination and severance pay to those employers
who have actively terminated the employment of their employees. At first blush, bankruptcy
does not fit comfortably into this interpretation. [page293]
[18] It was in this context that Iacobucci J. repudiated the view that statutory interpretation
could be [at para. 21] "founded on the wording of the legislation alone". Instead, the words of the
statute had to be read in their entire context, having regard not just to their ordinary and
grammatical meaning but also to the scheme and object of the Act and to the legislature's
intention.
[19] Iacobucci J. examined the Court of Appeal's reasoning in light of this standard and found
it "incomplete". He explained his conclusion, at para. 23:
Although the Court of Appeal looked to the plain meaning of the specific provisions in
question in the present case, with respect, I believe that the court did not pay sufficient
attention to the scheme of the ESA, its object or the intention of the legislature; nor was the
context of the words in issue appropriately recognized.
[20] Applying the modern principle to the case before him, Iacobucci J. concluded that the
impugned provisions of the Employment Standards Act should be interpreted to include the
employees whose jobs were terminated as a result of their employer's bankruptcy. He held the
following with respect to the Court of Appeal's restrictive interpretation of the word "termination":

-

it was incompatible with the object of the Act, which was to protect employees;

-

it was incompatible with the object of the termination and severance pay provisions themselves, which was
to provide employees with a cushion against the adverse economic effects of termination without notice; and

-

it would lead to absurd results because it would distinguish between employees' entitlement to benefits
based on whether they were dismissed the day before or the day after their employer's bankruptcy became
final.
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protect employees' interests. As remedial legislation, the Act should be given a fair, large and
liberal interpretation to advance its goals.
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[21] In considering the arguments advanced on this appeal, this court must take the modern
approach described by Iacobucci J. It is not permissible or helpful to look at the words of s.
131(1) in isolation and without regard to the scheme and object of the Act and to the legislature's
intention.

(a) Nature of the issue
[22] The parties agree that s. 131(1) requires a security holder to choose between suing the
offeror for rescission and suing the [page294] offeror for damages, since the Act treats these as
mutually exclusive causes of action. The controversy lies in determining whether the provision
also requires a security holder to choose between suing the offeror and suing the offeror's
directors and the other individuals listed in clauses (a) to (c).
[23] The appellants were able to point to one previous case where the Superior Court certified
a class action under s. 131(1) against both offerors and their directors and signatories, but the
question whether the security holders in that case should instead have been put to an election
does not appear to have been raised: see Allen v. Aspen Group Resources Corp., [2009] O.J.
No. 5213, 81 C.P.C. (6th) 298 (S.C.J.).
[24] That said, in Allen, Strathy J. (as he then was) described s. 131(1) in obiter as giving an
offeree's security holders a right of action against an offeror and its directors and signatories, at
para. 8:
The teeth of the take-over bid provisions are found in s. 131, which give the shareholders of
the target company a civil remedy in damages, as well as a claim against the offeror for
rescission, in the event of misrepresentation or non-disclosure in the take-over bid circular.
The remedy can be exercised not only against the offeror corporation, but also against the
directors or officers of the offeror who signed the circular, experts whose reports appeared
(with their consent) in the circular, and those -- such as auditors -- who signed a certificate in
the circular.
(Emphasis added)
[25] While Strathy J.'s comments are not determinative of the issue, they lend weight to the
appellants' preferred interpretation of s. 131(1).
[26] The motion judge acknowledged, at para. 132, that s. 131(1) "is not as clearly expressed
as it could be". She also found it "unlikely", at para. 131, that the very experienced counsel and
judge in Allen would have overlooked the election issue.
[27] Despite these reservations, the motion judge accepted the respondents' interpretation.
She gave four reasons, at para. 132:

-

The "plain and grammatical meaning" of the operative words in the section "appear to require an election" as
between a right of action against the offeror and a right of action against its directors.
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(2) Election of potential defendants

157
Rooney et al. v. ArcelorMittal S.A. et al.[Indexed as: Rooney v. ArcelorMittal S.A.]

[37] The main point that the respondents make is that, if the legislature intended to permit a
plaintiff to sue both the offeror and its directors and signatories for damages, it could have easily
done so by using clear language. However, when pressed in oral argument, they could not offer
an explanation for how their interpretation advances the purposes of the Securities Act or the
scheme for statutory liability for misrepresentation in takeover bid circulars.
(c) Application of the modern principle
[38] A proper interpretive approach to s. 131(1) requires the court to consider this provision in
its entire context, with regard to its ordinary and grammatical meaning, and in harmony with the
scheme of the Act, the object of the Act and the intention of the legislature.
[39] The first part of the analysis is a consideration of s. 131(1) in its entire context.
Subsection 131(1) is found in [page298] Part XXIII of the Securities Act, titled "Civil Liability".
Part XXIII creates civil liability for misrepresentation in a prospectus (s. 130), an offering
memorandum (s. 130.1) and a takeover bid circular (s. 131). A contextual approach means that
the language of each of these provisions informs the interpretation of the others. The
distinguishing feature of ss. 130 and 130.1 for purposes of this appeal is that those sections
explicitly create mutually exclusive causes of action: a plaintiff can sue for rescission or for
damages, but not both.
[40] Subsection 130(1) provides as follows:
130(1) Where a prospectus, together with any amendment to the prospectus, contains a
misrepresentation, a purchaser who purchases a security offered by the prospectus during
the period of distribution or during distribution to the public has, without regard to whether the
purchaser relied on the misrepresentation, a right of action for damages against,
(a) the issuer or a selling security holder on whose behalf the distribution is made;
(b) each underwriter of the securities who is required to sign the certificate required
by section 59;
(c) every director of the issuer at the time the prospectus or the amendment to the
prospectus was filed;
(d) every person or company whose consent to disclosure of information in the
prospectus has been filed pursuant to a requirement of the regulations but only
with respect to reports, opinions or statements that have been made by them; and
(e) every person or company who signed the prospectus or the amendment to the
prospectus other than the persons or companies included in clauses (a) to (d),
or, where the purchaser purchased the security from a person or company referred to in
clause (a) or (b) or from another underwriter of the securities, the purchaser may elect to
exercise a right of rescission against such person, company or underwriter, in which case the
purchaser shall have no right of action for damages against such person, company or
underwriter.
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that the legislature made a conscious decision to require plaintiffs to elect to sue either the
offeror or the offeror's directors and signatories.
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[48] In my view, the first "or" in s. 131(1) ("elect to exercise a right of action for rescission or
damages against the offeror") should be read exclusively, since rescission and damages are
[page300] treated as alternative causes of action in Part XXIII of the Act. The second "or" ("or a
right of action for damages against . . .") should be read inclusively -- a plaintiff electing to sue
for damages can sue the offeror, the offeror's directors and signatories, or both.
[49] In her reasons, the motion judge held as follows, at para. 134: "it seems very unlikely that
the word aeor' be [read] both exclusively and inclusively within the span of a few words". I
disagree. As I have just explained, the plain meaning of "or" can be either inclusive or exclusive.
"Or" is not a term of art that must be given a consistent interpretation throughout a legislative
text.
[50] Next, s. 131(1) must be read harmoniously with the scheme of the Act, the object of the
Act, and the intention of the legislature. As noted above, the legislative purposes of the
Securities Act are outlined in s. 1.1: to protect investors from "unfair, improper or fraudulent
practices" and to foster "fair and efficient capital markets" and confidence in those markets.
[51] There is nothing in the public record that explains why the wording of the subsection was
changed between first and second reading. As noted above, both the appellants and the
respondents argue that the change favours their interpretation. I am not able to discern the
legislature's intention from this change and thus it is of limited assistance in conducting this part
of the statutory interpretation analysis.
[52] The appellants point to the following features of the statutory scheme for
misrepresentation in a takeover bid circular, which they say demonstrate that the motion judge's
interpretation is incorrect:

-

OSC Form 62-504F1, which prescribes the contents of a takeover bid circular, states that offerors must
disclose "any material facts concerning the securities of the offeree issuer" and "any other matter . . . known
to the offeror . . . that would reasonably be expected to affect the decision of the security holders of the
offeree issuer to accept or reject the offer".

-

A takeover bid circular must be accompanied by a certificate stating: "The foregoing contains no untrue
statement of a material fact and does not omit to state a material fact that is required to be stated or that is
necessary to make a statement not misleading in the light of the circumstances in which it was made."
[page301]

-

Section 99 of the Act, repealed in 2015, provided that a takeover bid circular "shall contain a certificate of the
offeror" and must be signed, if the offeror is a person or company other than an individual, by each of the
following: the CEO, the CFO and two directors.

[53] I agree. If the motion judge's interpretation is correct, this scheme falls apart. What point
is there in requiring the offeror's directors and officers to sign a certificate affirming the integrity
of the takeover bid circular if s. 131(1) forces a plaintiff into an election that could let those

2016 ONCA 630 (CanLII)

understood by everyone and universally accommodated by the simple or." Garner advises that,
if a writer intends to use the exclusive "or", he or she should make this intention explicit.
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REASONS FOR DECISION
I.

OVERVIEW

[1]

This case arises because in April and May of 2021, the Ontario Securities
Commission indirectly publicly disclosed compelled testimony of David Sharpe
that Commission Staff had obtained during an investigation conducted pursuant
to an order issued under s. 11 of the Securities Act 1 (the Act). The Commission
made that disclosure:
a.

on April 30, 2021, by filing the compelled testimony in the public court
record in connection with the Commission’s application for the
appointment of a receiver over Bridging Finance Inc. (Bridging) and
related entities; and

b.

on May 1, 2021, by publishing a news release on the Commission’s
website, announcing the appointment of the receiver, and including a link
to the receiver's website, on which could be found the compelled
testimony.

[2]

Mr. Sharpe submits that the Commission’s public disclosure was improper, and
that Staff of the Commission ought first to have obtained an order from this
tribunal under s. 17 of the Act, authorizing disclosure. As a remedy, Mr. Sharpe
asks that we revoke the s. 11 investigation order. He makes that request in two
different proceedings: (i) by way of a motion in the proceeding commenced by
Staff for a temporary order; and (ii) in a separate application that he
commenced.

[3]

The Commission directed that the motion and the application be heard together,
and that before a full merits hearing, there would be a hearing at which two
preliminary questions were to be addressed. The questions, the form of which
was agreed upon by the parties before the hearing, are:
a.

Can the Commission publicly disclose compelled evidence obtained under
a s. 11 order when it brings an application for the appointment of a
receiver under s. 129 of the Act, without first obtaining a s. 17 order?

b.

If the answer to Question 1 is no, is the revocation or variation of the
s. 11 order an available remedy?

[4]

At the joint request of the parties, these two questions were supplemented by a
statement of agreed facts, to give context to the questions. The parties agreed
that if we were to conclude that the Commission cannot make the kind of public
disclosure contemplated in the first question, and that revocation of the s. 11
order is an available remedy, then the question of whether we should revoke the
s. 11 order in this case would be determined at a subsequent hearing at which
evidence could be called to establish additional facts.

[5]

On March 25, 2022, we issued an order dismissing Mr. Sharpe’s request for a
revocation or variation of the s. 11 order. We set out below the reasons for that
decision. The order also calls for further steps to resolve Mr. Sharpe’s request
that part or all of the adjudicative record (except for written submissions) be
kept confidential. We describe those steps at the end of these reasons. With

1

RSO 1990, c S.5
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respect to the primary request, for revocation or variation of the s. 11 order, we
conclude for the reasons below that:
a.

the Commission cannot publicly disclose compelled evidence (or any
similarly protected material) in the context of an application to the Court
to appoint a receiver, without first obtaining a s. 17 order;

b.

however, the revocation or variation of a s. 11 order is not an available
remedy in the circumstances set out in the statement of agreed facts.

[6]

Accordingly, no further hearing is required with respect to the merits of
Mr. Sharpe’s request for revocation or variation of the s. 11 order in this case.
We dismiss that request.

[7]

That would dispose of the application and motion, except that Mr. Sharpe also
asked that the adjudicative records in the two proceedings be kept confidential.
He later clarified that his request did not extend to the written submissions filed
by the parties, which are part of the adjudicative record. At the hearing before
us, we ordered that the adjudicative records (excluding the written submissions)
would continue to remain confidential and not accessible to the public, pending
the issuance of this decision.

[8]

We also advised that upon issuing this decision, if we contemplated that the
confidentiality order might be terminated, we would afford the parties an
opportunity to make submissions on that question. At the conclusion of these
reasons we set out a mechanism for the parties to do so.

II.

BACKGROUND
Context and terminology

[9]

The Commission is an integrated regulatory agency. The powers it exercises in
furtherance of its mandate fall into three categories that align with the three
branches of government, and to which we will return in our analysis below, using
these labels:
a.

the Commission exercises a quasi-legislative function when it makes
rules and policies;

b.

the Commission exercises a quasi-judicial function when its tribunal
adjudicates proceedings that come before it; and

c.

the Commission carries out an executive function when, among other
things, it applies and enforces legislation, rules and policies.

[10]

The Commission acts in different capacities depending on the context and the
nature of the power being exercised. Because this case touches upon those
different capacities, it is important for our analysis and for clarity of our reasons
to be precise in the use of terminology.

[11]

We use the word Commission to refer to the agency as a whole, including its
appointed Members and staff. The Commission carries out its regulatory
mandate through, among other things, the making of policies and rules (i.e., its
quasi-legislative function), and the exercise of oversight over those who
participate in the capital markets (part of its executive function).

[12]

We use the word Tribunal to refer to the agency’s quasi-judicial (or
adjudicative) function. The Tribunal comprises all appointed Members of the
2
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Commission, except the individual who is both the Chair and Chief Executive
Officer, who does not adjudicate because they oversee the enforcement function
and the staff who appear before the Tribunal.
[13]

We use the word Staff to refer to the unitary entity that is a party before the
Tribunal (see Rule 5(g) of the Ontario Securities Commission Rules of Procedure
and Forms 2). This entity is essentially made up of all Commission employees,
although where appropriate it includes outside counsel acting for Staff. It
excludes the Vice Chair, who is a Commission employee but who is separate
from Staff in the context of Tribunal proceedings. It also excludes those
employees in the Office of the Secretary who support the Tribunal.

[14]

We elaborate on these terms as necessary in the analysis that follows.

[15]

We use one other term for convenience. The concern that Mr. Sharpe raises in
his motion and application relates to compelled evidence, which includes
testimony that he gave in response to a summons issued by a person appointed
under the s. 11 investigation order. As a result, his testimony is “compelled
testimony”, a sub-category of compelled evidence that is protected by
confidentiality provisions in the Act. Those statutory provisions protect more
than just compelled evidence (e.g., they also protect the fact that an
investigation order was issued), but because compelled evidence is the focus of
this hearing, we use that term in these reasons.
Facts

[16]

The following brief factual background is drawn from the parties’ statement of
agreed facts and from the history of these two proceedings.

[17]

On September 11, 2020, the Commission performing its executive function
issued an order under s. 11 of the Act, authorizing the persons named in that
order to conduct an investigation into Bridging. At the time, Bridging was a
registered restricted portfolio manager, exempt market dealer and investment
fund manager.

[18]

As part of that investigation, a summons was issued to Mr. Sharpe under s. 13 of
the Act, compelling his attendance to answer investigators’ questions. At the
time of these examinations, Mr. Sharpe was the chief executive officer and
ultimate designated person of Bridging. Mr. Sharpe attended to be examined on
October 23 and 27, 2020, and again on April 29, 2021.

[19]

At the examinations, Mr. Sharpe took the use and derivative use protections of
the Evidence Act 3 and the Canadian Charter of Rights and Freedoms 4 (the
Charter) in respect of all questions asked and answers given.

[20]

On April 30, 2021, the day after Mr. Sharpe’s last examination, Staff asked the
Commission (acting in its executive capacity, i.e., not the Tribunal) to issue a
temporary order without notice to any party, cease trading the securities of
certain Bridging-controlled investment vehicles. The Commission issued the
temporary order, which has been extended and varied by the Tribunal since
then. The current order expires on June 30, 2022.

2
3
4

(2019) 42 OSCB 9714
RSO 1990, c E.23
Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11
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[21]

Later on April 30, 2021, the Commission applied to the Superior Court of Justice
under s. 129 of the Act, for the appointment of PricewaterhouseCoopers Inc. as
receiver and manager of all the assets, undertakings and properties of Bridging
and associated entities. The application was made without notice to Mr. Sharpe
or to any other party. The material that the Commission filed with the Court in
support of the application included compelled evidence, including the entire
rough draft of the transcript of Mr. Sharpe’s April 29, 2021, examination.

[22]

Staff did not seek a s. 17 order from the Tribunal before filing the compelled
evidence with the Court on April 30.

[23]

The Court granted the Commission’s application on the day of the hearing. The
Court’s order provided that the receiver would create a website on which Court
materials could be found. The receiver did so, and posted some compelled
evidence, including the draft transcript of Mr. Sharpe’s April 29 examination, on
its website.

[24]

On May 1, 2021, the day after the Court issued the order appointing the
receiver, the Commission published on its website a news release announcing
the appointment of the receiver. The news release included a link to the
receiver’s website, on which some of the compelled evidence was posted.

III.

ANALYSIS
Submissions invoking the Charter

[25]

Before we turn to our analysis of the questions before the Panel, a preliminary
comment is in order.

[26]

In their submissions, both Mr. Sharpe and Staff make arguments about the
Charter and the effect it might have on the issues before us. We decline to
address those arguments. At a preliminary attendance before the hearing that
gives rise to this decision, the Tribunal canvassed with the parties whether any
issues would arise that might require notice to the Attorneys General of Canada
and Ontario of a constitutional question. Mr. Sharpe confirmed that there would
be none at this stage of the proceeding.

[27]

The parties gave no such notice. Any finding we make with respect to the
Charter, including its effect in this case, might fall within the scope of matters for
which the Attorneys General of Canada and Ontario require notice. Accordingly,
we will not address those issues.

[28]

We turn now to address the two questions before us.
The Commission cannot publicly disclose compelled evidence
without first obtaining a s. 17 order
1.

Introduction

[29]

The first question is whether the Commission can publicly disclose compelled
evidence without first obtaining a s. 17 order when the Commission uses that
evidence in support of a Court application for a receiver. We conclude that it
cannot.

[30]

Staff makes a preliminary objection to our considering this question at all. Staff
submits that if the Commission engaged in any impermissible conduct, that

4
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conduct was purely in connection with the Court application, a proceeding over
which the Tribunal has no jurisdiction, control or influence.
[31]

With respect to the Court proceeding, we agree with Staff’s characterization of
the Tribunal’s role, or more precisely the lack of a role. However, we disagree
with the suggestion that as a consequence, we cannot answer the first question.
Mr. Sharpe’s primary request for relief is that we revoke the s. 11 order. Even
though we ultimately dismiss that request, in order to reach it we must begin by
considering his allegations about the Commission’s conduct.

[32]

That brings us to our analysis of the first question. We start with the relevant
statutory provisions, being ss. 16 and 17 of the Act. We then consider applicable
statutory interpretation principles and the interests at stake, and we apply those
principles and interests to assess whether the Commission acted improperly in
the circumstances of this case as specified in the statement of agreed facts.
2.

[33]

Relevant statutory provisions

Section 16 of the Act sets out the confidentiality and non-disclosure obligations
with respect to compelled evidence. We consider s. 16’s provisions in detail
below, but by way of introduction, they serve two main purposes:
a.

they protect the integrity of an ongoing investigation; and

b.

they protect the privacy interests of persons or companies who provide
evidence under compulsion. 5

[34]

The first of those two purposes is not at issue here. In general, Staff is the
principal steward of the confidentiality of an ongoing investigation. Staff asserted
no such interest in this case; indeed, the Commission’s actions in publicly
disclosing some compelled evidence clearly demonstrate that the Commission
was not concerned about protecting confidentiality of that material. We therefore
conduct our analysis with regard to the interests protected by the second
purpose. In this case, those are the privacy interests of Mr. Sharpe, who was
compelled to testify.

[35]

With that focus in mind, we begin with s. 16(1), which prohibits any person or
company from disclosing compelled evidence. Staff submits that this prohibition
does not apply to the Commission itself, a position we consider and reject below.

[36]

Whenever s. 16(1) does apply, though, two exceptions appear. Only one of those
two is relevant here, and applies if the disclosure is made in accordance with
s. 17 of the Act. The other, in s. 16(1.1), permits disclosure to counsel or for
insurance purposes.

[37]

Subsection 16(2) of the Act is similar in substance to s. 16(1). Unlike s. 16(1),
though, which speaks in the active voice and focuses on what a person or
company may or may not do, s. 16(2) speaks in the passive voice and focuses
on the compelled evidence itself. It provides that compelled evidence “is for the
exclusive use of the Commission… and shall not be disclosed or produced to any
other person or company or in any other proceeding…”. The prohibition does not

5

Black (Re), (2007) 31 OSCB 10397 (Black) at para 135; Potter v Nova Scotia (Securities
Commission), 2006 NSCA 45 at para 48
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depend on the identity of the person or company that would otherwise make
disclosure.
[38]

Staff relies heavily on the words “for the exclusive use of the Commission” in
s. 16(2) when justifying the Commission’s choice to disclose compelled evidence
in this case. We return to consider those words below.

[39]

Assuming s. 16(2) does apply to protect the confidentiality of compelled
evidence, the same two exceptions are provided in that subsection as in
s. 16(1), i.e., s. 16(1.1) and s. 17. Once again, the only relevant exception here
is if disclosure is made in accordance with s. 17.

[40]

Section 17 provides three mechanisms by which disclosure may be made:
a.

pursuant to an order of the Tribunal under s. 17(1);

b.

pursuant to an order of a court having jurisdiction over a prosecution
under the Provincial Offences Act 6 initiated by the Commission (s. 17(5));
and

c.

a person appointed under s. 11 as an investigator may disclose in
connection with an existing or contemplated proceeding before the
Tribunal or before certain designated Commission staff members
(s. 17(6)).

[41]

The third of those mechanisms (disclosure by an appointed investigator) allows
Staff, in the enforcement context, to discuss evidence with a contemplated
respondent before a proceeding is commenced, to satisfy its disclosure
obligations to respondents, and to prepare its case, including by briefing
witnesses.

[42]

Neither that mechanism nor the second of the three listed above is directly
relevant to the proceedings before us. However, Mr. Sharpe cites them in
support of his submission that the overall legislative scheme is one of significant
protection of compelled evidence, and that disclosure may be made only as
explicitly permitted. He notes that neither mechanism results in disclosure that is
public and unlimited; rather, the disclosure is targeted to specified recipients and
is limited to the specified purpose. 7

[43]

Mr. Sharpe submits that Staff was required to pursue the first of the above three
mechanisms (a s. 17(1) order from the Tribunal) before the Commission filed the
compelled evidence with the Court and then further disclosed it by issuing a
news release that linked to the receiver’s website.

[44]

When a party employs the first mechanism and applies for an order under
s. 17(1), the Tribunal’s authority to issue such an order is subject to two
limitations:

6
7

a.

where applicable and where practicable, reasonable notice must be given
to, among others, persons who provided the compelled evidence pursuant
to a s. 13 summons (s. 17(2)); and

b.

the Tribunal must determine that it is in the public interest to make the
order, and this determination must be made in the context of this part of

Provincial Offences Act, RSO 1990, c P.33
A Co v Naster, [2001] OJ No 4997 (Div Ct) (Naster) at para 26
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the Act that governs investigations and compelled evidence, 8 taking into
account the public interest in maintaining the confidentiality of compelled
evidence generally. 9
[45]

We are aware of no case in which the Tribunal has ordered unlimited public
disclosure of compelled evidence under s. 17(1). Similarly, we are aware of no
decision that refers to broad public disclosure of compelled evidence in the
absence of a s. 17 order. Staff counsel advised that in other cases, the
Commission has filed compelled evidence in court in support of a receivership
application without first obtaining a s. 17 order. The fact that the Commission
may have previously done so unchallenged neither supports nor undermines the
legitimacy of that approach.
3.

Applicable principles of statutory interpretation

[46]

There are two principles of statutory interpretation that guide us and that we
highlight before proceeding with our analysis.

[47]

The first requires that statutory language be interpreted purposively, in context,
and in its grammatical and ordinary sense, harmoniously with the scheme of the
legislation, the object of the legislation and the intention of the legislature. 10 We
should be skeptical about a proposed interpretation that does not meet this
standard, because when a legislature intends to provide an exception or
otherwise depart from the general scheme of the legislation, it can say so
expressly.

[48]

Secondly, legislation that interferes with citizens’ rights is to be strictly
construed. Any ambiguity found upon the application of proper principles of
statutory interpretation should be resolved in favour of the person whose rights
are being truncated. 11
4.

The balancing of competing interests

[49]

We turn now to consider the competing interests at play. This contextual analysis
will assist us in applying the above two principles and in interpreting the relevant
statutory provisions.

[50]

The Commission’s powers of compulsion are not unique but are extraordinary. 12
Failure to attend an examination or to answer an investigator’s questions makes
the compelled person liable to be committed for contempt by the Superior Court
of Justice. 13

[51]

In Black, the Commission held that “these broad powers are balanced with
detailed protections for persons compelled to give materials and evidence under
oath.” The Commission’s obligation to maintain all compelled evidence “in the
highest degree of confidence” is “the quid pro quo in return for” the powers of
compulsion. 14

X (Re), 2007 ONSEC 1, (2007) 30 OSCB 327 (Re X) at para 28
Coughlan (Re), [2000] OJ No 5109 (Div Ct) (Coughlan) at para 66
10 Bell ExpressVu Limited Partnership v Rex, 2002 SCC 42 at para 26
11 Morguard Properties Ltd v City of Winnipeg, [1983] 2 SCR 493 at para 26
12 Re X at para 31
13 Act, s 13(1)
14 Black at para 234
8
9
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[52]

In its written submissions, Staff asserts that the Commission (performing its
executive function as applicant in Court) was entitled to determine the
appropriate use and disclosure of compelled evidence “in furthering its public
interest mandate”. While the Tribunal often exercises statutory powers with
reference to “the public interest” (as is explicitly called for by the relevant
provisions in the Act), “public interest” is not a paramount principle that allows
the Commission, when performing its executive function, to override protections
that would otherwise operate. The Commission is a creature of statute and has
only the authority granted to it, subject to prescribed limitations on that
authority. We must examine the Commission’s actions in this case against the
applicable statutory provisions and legal principles.

[53]

As we undertake that examination, it is important to address Staff’s submission
that the Commission and its Staff are distinct, and Mr. Sharpe’s categorical
rejection of that submission. In our view, the correct answer lies somewhere in
between. Crucially, context matters. It is true that the Act contains many
references to the Commission, and separate references to its staff or employees.
It is also true that in some contexts, the Commission acts only through its staff.
Our analysis below will consider the proper context-specific meaning of these
terms.

[54]

Examination of the statutory scheme reveals a balancing between the
Commission’s legitimate interests in obtaining and preserving evidence to further
its investigations, and the interests of compelled witnesses. The Tribunal has
previously emphasized the “high degree of confidentiality associated with
compelled evidence and the strict limitations on its use”. 15

[55]

When reviewing an application under s. 17 for authorization to disclose
compelled evidence, and when considering how the public interest should
influence the outcome of such an application, the Commission also takes into
account the reasonable expectations of compelled witnesses. As the Divisional
Court has noted, the “effective functioning of the Commission depends upon the
reliance which parties affected by its operations can place upon the
confidentiality of [an investigation].” 16

[56]

There is a high expectation of privacy with respect to all compelled testimony, 17
and ss. 16 and 17 of the Act are meant, among other things, to give some
comfort to compelled witnesses that the information they provide will remain
confidential, subject to the terms of the Act. 18

[57]

This reasonable expectation of privacy combines with the reality of potential
harm to witnesses as a result of the Tribunal authorizing the use and disclosure
of compelled evidence. 19 These factors explain why the Tribunal is required by
s. 17(2) to ensure that where practicable, a compelled witness is notified before
the Tribunal authorizes disclosure of compelled evidence received from that
witness.

15
16
17
18
19

Black at para 135
Coughlan at para 57 citing with approval Norcen Energy Resources (April 29, 1983) OSCB 759
Black at para 78
Mega-C Power Corporation et al, 2007 ONSEC 11, (2007) 33 OSCB 8273 (Mega-C) at para 29
Black at para 135
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[58]

[59]

That requirement to give notice to a compelled witness reflects the interest that
such a person has in having an opportunity to:
a.

oppose the making of the order;

b.

argue that the scope of the disclosure ought to be limited, including by
“edit[ing] out irrelevant or privileged material”; 20 or

c.

argue that other possibilities ought to be considered that would minimize
the impact of disclosure. 21

In Deloitte & Touche LLP v. Ontario (Securities Commission), 22 the Supreme
Court of Canada articulated an important guiding principle for the making of
disclosure orders:
…in making a disclosure order in the public interest under
s. 17, the OSC has a duty to [compelled witnesses] to
protect [their] privacy interests and confidences. That is to
say that OSC is obligated to order disclosure only to the
extent necessary to carry out its mandate under the Act.
[emphasis added]

[60]

In that decision, the Court calls for an approach that minimally impairs the
compelled witness’s privacy interests. To assist with the necessary
determination, the Act provides a mechanism by which Staff and the compelled
witness can present to the Tribunal competing views of the minimum impairment
that would be required to allow the Commission to carry out its mandate. The
Tribunal cannot fully consider the privacy rights of a compelled witness, and
balance those rights against competing interests, without hearing from the
compelled witness, where practicable. 23

[61]

Terms and conditions are a tool that can be used to limit the disclosure so that it
is only to the extent necessary. Sharpe speculates that had Staff applied under
s. 17, disclosure would not have been ordered on the expansive basis that the
Commission unilaterally undertook. We will not opine on a hypothetical
application, but what is clear is that the route that the Commission chose did not
afford Mr. Sharpe an opportunity to make submissions either before the Tribunal
or before the Court.

[62]

In contrast to the balancing envisioned by the Act and by the Supreme Court of
Canada, in this case the Commission in performing its executive (not
adjudicative) function chose to make its own determination about how much
disclosure was appropriate. At first blush at least, this action failed to take
account of what the Superior Court of Ontario has described as the “important
public interest” served by the Tribunal’s oversight of the Commission’s desire to
disclose compelled evidence. 24

[63]

On this point, Staff’s submissions misapprehend the role of the Tribunal within
the agency. This misunderstanding is repeated throughout Staff’s written
submissions, in which Staff suggests that it would be illogical to conclude that

20
21
22
23
24

Coughlan at para 66
Coughlan at para 41(vii)
2003 SCC 61 (Deloitte) at para 29
XX (Re), 2018 ONSEC 45, (2018) 41 OSCB 7519 (XX) at para 45
A v Ontario (Securities Commission), 2006 CanLII 14414 (ON SC) at paras 44, 57
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the Commission would be required to obtain authorization from itself under
s. 17(1) when the Commission wishes to disclose compelled evidence. Staff
explicitly disagrees with what it describes as Mr. Sharpe’s attempts to bifurcate
the Commission.
[64]

We reject this submission, which conflates the Tribunal (the adjudicative
function) and the Commission performing its executive function as applicant
before the Superior Court of Justice. It also ignores the fact that from time to
time, Staff applies to the Tribunal for an order under s. 17(1), contrary to Staff’s
assertion before us that to its knowledge, no such case exists. 25

[65]

Staff’s assertion that under s. 17(1), “the Commission is charged with
determining whether it is in the public interest for compelled information to be
disclosed”, 26 appears correct if no distinction is made among the agency’s
various functions. However, it is the Tribunal that makes that determination, not
the Commission performing its executive function.

[66]

The same goes for orders of “the Commission” under s. 127 of the Act at the
conclusion of an enforcement proceeding. If the Commission were conceptually a
unitary entity with no distinction between its executive function and its
adjudicative function, there would be no need at all for Staff to appear before the
Tribunal in an enforcement proceeding. By its logical extension, Staff’s
submission about s. 17(1) suggests that the Commission performing its
executive function could, by itself, simply issue a sanctions order under s. 127.
That is clearly not the case.

[67]

Returning to the facts of this case, the Commission did what applicants in court
typically do, when it applied for the appointment of a receiver. The Commission
filed affidavits containing evidence on which the Commission intended to rely.
Initially at least (i.e., at the time of filing), such affidavits are not subjected to
scrutiny by anyone at the court to determine admissibility of the evidence.
Where no notice is given to any respondent to the application (as was the case
here), only the applicant is in a position to review the evidence, before it appears
in the public court file, to determine whether all of it is properly admissible in
court. Further, only the applicant is in a position to raise admissibility issues
before the court.

[68]

There was no suggestion before us that before filing its material, the Commission
undertook a review to determine admissibility or whether public disclosure of any
of the material might impermissibly violate Mr. Sharpe’s interests. Even if the
Commission undertook such a review, it did so without input from Mr. Sharpe,
because Mr. Sharpe was afforded no opportunity to give that input. The
Commission’s bypassing of the mechanisms in s. 17 deprived the Tribunal of the
opportunity to exercise control over the extent of disclosure and to ensure that
such disclosure was minimized, as required by the Supreme Court of Canada in
Deloitte.

See, e.g., XX, and Mega-C at para 24
Memorandum of Fact and Law of Staff of the Ontario Securities Commission, December 3, 2021
(Staff’s Written Submissions) at para 55

25
26
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5.
[69]

Principles of statutory interpretation applied

With that background and the principles of statutory interpretation in mind, we
turn to the arguments advanced by Staff to justify the Commission’s choice to
disclose publicly the compelled evidence without first obtaining a s. 17 order.
(a)

The Commission, as a corporation, is bound by the
prohibition in s. 16(1)

[70]

Staff submits that s. 16(1) prohibits disclosure by a “person or company”, but
not by the Commission. Staff acknowledges that the Commission is a corporation
and therefore a “company” as defined in s. 1(1) of the Act. However, Staff
argues that because the Commission became a corporation in 1997, after the
1994 enactment of s. 16(1) in its current form, the restriction could not have
been intended to apply to the Commission. 27

[71]

We reject this position. As Mr. Sharpe correctly points out, before the
Commission was a corporation it was a person, as that term is defined in s. 1(1)
of the Act. A plain reading of s. 16(1) makes it applicable to the Commission,
and there is no principle of statutory interpretation that would displace that
conclusion.

[72]

In particular, we disagree with Staff that because other occurrences of “person
or company” in the Act may not lend themselves to applying to the Commission
(e.g. the right of an investigator to compel the attendance of a person or
company), we should exclude the Commission from “company” in s. 16(1).
Ideally, a statutory term has a consistent meaning throughout the statute, but
that general rule does not apply where the context “clearly indicates
otherwise”. 28 The word “company” in s. 16(1) includes the Commission by
definition.

[73]

We should adopt that definition and apply it, since the context does not clearly
indicate otherwise, and there is no explicit carve-out for the Commission in
s. 16(1). If the legislature intended to depart from the general statutory scheme
of protecting confidentiality and create an exception for the Commission, it could
easily have explicitly said so. It did not. Because of the absence of explicit
exclusionary language, the Commission is bound by s. 16(1).
(b)

[74]

27
28

The words “for the exclusive use of the
Commission” in s. 16(2) do not allow the
Commission to bypass s. 17

Staff acknowledges the confidentiality regime imposed by ss. 16 and 17 of the
Act, but maintains that even if s. 16(1) applies to the Commission as a
“company”, the Commission need not resort to any of the three s. 17
mechanisms when it chooses to apply to court for the appointment of a receiver.
Staff submits that the words “for the exclusive use of the Commission” grant
blanket authority to the Commission to make such use of compelled evidence as
it sees fit, without the limitations and protections set out in those sections. Staff
argues that this is so even if the Commission’s use of the compelled evidence will

Act, s 3(1)
R v Ali, 2019 ONCA 1006 at para 68
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result in public disclosure of that material, without notice to a compelled witness
whose evidence is included.
[75]

We disagree. The plain meaning of the words “for the exclusive use of the
Commission” limits rather than expands the overall use that can be made of
compelled evidence. The obligation to construe strictly any ambiguity supports
this interpretation.

[76]

Against the backdrop of a statutory scheme that prescribes a high degree of
confidentiality of compelled evidence, with a limited number of specifically
enumerated exceptions that balance competing interests, clear legislative intent
would be required to support the interpretation advanced by Staff. We see no
such legislative intent, and we find Staff’s general “public interest” and
“Commission mandate” arguments unpersuasive.

[77]

The words “exclusive use of the Commission”, read in the context of the
legislative scheme, strongly suggest emphasis on the word “exclusive”. The rest
of s. 16 consistently establishes the confidentiality of compelled evidence, except
for the counsel/insurer exception in s. 16(1.1) and references to s. 17. It would
be inconsistent for the words “exclusive use of the Commission” to expand the
use that can be made, as opposed to excluding use by others.

[78]

Had the legislature intended that the Commission have unfettered discretion to
publicly disclose compelled evidence, it could easily have said so, e.g., by using
words such as “exclusive and unrestricted use”, or “exclusive use of the
Commission in its discretion”.

[79]

Staff also refers to the following words in s. 16(2) in support of its submissions:
“…and [compelled evidence] shall not be disclosed or produced to any other
person or company or in any other proceeding except in accordance with
subsection (1.1) or section 17 [emphasis added].”

[80]

We have difficulty with these words of the statute, especially “other proceeding”.
Until that occurrence of the word “proceeding”, s. 16 does not refer to any
proceeding, so it is unclear what “other” refers to.

[81]

Section 16’s focus is a formal investigation and the information derived from
one, but an investigation is not a proceeding. Where Staff wishes to obtain a
s. 11 order and the powers that result from that order to assist in an
investigation, Staff does not commence a proceeding. Instead, that request is
made to the Commission performing its executive function.

[82]

In contrast, a proceeding is commenced by the issuance of a Notice of Hearing
by the Secretary, following the filing with the Tribunal of an Application or a
Statement of Allegations. Staff takes no such steps when seeking a s. 11 order.

[83]

As a result, because an investigation is not a proceeding we are unable to make
sense of the word “other” before “proceeding” in s. 16(2).

[84]

We do not agree with Staff that the words should be read as referring to a
proceeding other than one that arises out of the investigation order through
which the compelled evidence was obtained. That proposed interpretation does
not conform to the plain meaning of the words, and in any event, it may be
impossible in some cases to determine whether a proceeding “arises” out of a
particular investigation order.
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[85]

As it turns out, we do not need to resolve this quandary. The words of s. 16(2)
prohibit disclosure “to any other person or company or in any other proceeding”.
The “or” following “person or company” means that disclosure to any other
person or company is prohibited. That prohibition does not depend on the
meaning of “any other proceeding”; nor does it relate to any particular
investigation or proceeding.

[86]

By filing the compelled evidence in Court without seeking a sealing order, and by
issuing a news release linking to that material, the Commission disclosed it to
the public (and therefore to persons and companies).

[87]

For these reasons, we cannot accept the proposition that the words of s. 16(2)
permit the Commission to bypass the mechanisms set out in s. 17. For the same
reasons, we cannot accept Staff’s repeated but unsubstantiated submission that
the interpretation proposed by Mr. Sharpe would “stymie” the Commission’s
ability to carry out its public interest mandate and undermine the Commission’s
ability to “uncover the truth”. 29
(c)

The words “in connection with a proceeding…”
in s. 17(6) do not assist the Commission in this
case

[88]

We now return to s. 17(6), one of the three mechanisms in s. 17 that permits
disclosure of compelled evidence. Under certain specified circumstances, s. 17(6)
allows that disclosure without an order from the Tribunal.

[89]

In relevant part, s. 17(6) provides that a person appointed under a s. 11
investigation order may disclose compelled evidence “only in connection with a
proceeding commenced or proposed to be commenced before the Commission or
the Director” [emphasis added].

[90]

Staff submits that the Commission’s receivership application falls within this
language, and that the Commission’s public disclosure was therefore permitted
by s. 17(6). Staff says that the Court application was “in connection with” a
proceeding commenced before the Tribunal, i.e., Staff’s application under s. 127
for an extension of a cease trade order (one of the two proceedings in which this
hearing was held, and the only one of the two proceedings that existed at the
time).

[91]

We disagree. We do not construe “in connection with” as Staff proposes. Staff
relies on Mega-C in support of its submission that the words “in connection with”
are to be interpreted broadly. 30 However, that case involved disclosure of
compelled evidence entirely within one Tribunal proceeding, with no mention of
any other proceeding, and we see nothing in the cited paragraph that supports a
broad reading of “in connection with”.

[92]

There are words elsewhere in the Mega-C decision that if read out of context
could suggest support for Staff’s position here:
The Commission is a public body, exercising its statutory
powers in the public interest. It is important, in our view,

29
30

Staff’s Written Submissions at para 89
Mega-C at para 31
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that it fulfill its mandate as transparently as practically
possible. 31
[93]

Read in the context of the entire decision and the rest of the paragraph,
however, the words “the Commission” in the passage above clearly speak about
the Tribunal. The paragraph continues:
This means that matters coming before the Commission,
including the details about those matters, be made public, to
the broadest extent possible, absent special circumstances
that would warrant some degree of confidentiality. Where
such circumstances exist, the Commission should exercise
its discretion narrowly, so as to provide the public with as
much information about the proceedings before the
Commission as possible in the circumstances. [emphasis
added]”

[94]

There is nothing in this paragraph, either, that supports Staff’s position in this
case. This is so because there is no discussion of what the Commission,
performing its executive function, might do as applicant in a court proceeding.
Nor is there a collision between the language in Mega-C and the Supreme Court
of Canada’s exhortation in Deloitte that an order authorizing disclosure permit
only such disclosure as is necessary. 32 In the above-quoted words from Mega-C,
the panel expressly acknowledged that the Tribunal’s general interest in being
transparent was limited by what is “practically possible” and subject to “special
circumstances that would warrant some degree of confidentiality”. 33

[95]

Staff also relies on Crown Hill Capital Corporation et al, 34 where the Tribunal said
that there were “a number of [unspecified] decisions” in which it was found that
the words “in connection with”, among others, were to be interpreted broadly
and given significant latitude. However, this analysis concerned the language in
s. 11(3) of the Act, which describes the permissible scope of an investigation:
For the purposes of an investigation under this section, a person
appointed to make the investigation may investigate and inquire
into,
(a) the affairs of the person or company in respect of which
the investigation is being made, including any trades [etc.]
to, by, on behalf of, or in relation to or connected with the
person or company…; and
(b) the assets [etc.], the financial or other conditions at any
time prevailing in or in relation to or in connection with the
person or company… [emphasis added]

[96]

31
32
33
34

The context for the use of the words is very different between a s. 11
investigation order (the fruits of which are protected by the confidentiality
restrictions in s. 16) on the one hand, and a mechanism that would intrude on

Mega-C at para 36
Deloitte at para 29
Mega-C at para 36
2014 ONSEC 25, (2014) 37 OSCB 8294 (Crown Hill) at para 21
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those protections on the other. We are not prepared to attribute the general and
unsubstantiated proposition in Crown Hill to the present case.
[97]

The words “in connection with” an existing or proposed Tribunal proceeding do
not clearly extend to a different proceeding in a different venue. Had the
legislature intended the result Staff seeks, it could have used words such as
“arising out of the same facts as” or “involving the same events”. To us, the
words “in connection with” do not convey that meaning.
6.

[98]

The Commission’s actions defeated Mr. Sharpe’s reasonable
expectations and did not limit impairment of his privacy
interests to the extent necessary in these circumstances

We turn now to consider whether the Commission’s choice to disclose publicly
the compelled evidence aligned with Mr. Sharpe’s reasonable expectations, and
whether that choice minimized impairment of his privacy interests. We conclude
that the answer is no in both cases.
(a)

[99]

The Commission’s actions were not consistent
with Mr. Sharpe’s reasonable expectations;
rather, they defeated those expectations

We begin by considering Mr. Sharpe’s reasonable expectations. We conclude that
the Commission’s actions defeated rather than met those expectations.

[100] As the Tribunal has previously stated, a witness’s reasonable expectations of
privacy and confidentiality are a significant factor for the purposes of the
Tribunal’s s. 17(1) public interest jurisdiction. 35 Staff asserts that the
Commission’s disclosure of compelled evidence in this case was in accordance
with the reasonable expectations of Mr. Sharpe. We disagree.
[101] This issue requires us to consider objectively the reasonable expectations of a
compelled witness, as opposed to the actual expectations of Mr. Sharpe, about
which we had no evidence, and nor should we have.
[102] Staff cites Black in submitting that Mr. Sharpe should reasonably have expected
that his compelled evidence could be disclosed “for the purposes of a regulatory
proceeding under the Act”. 36 This submission misunderstands the Tribunal’s
words in that case, and in particular the words “a regulatory proceeding”. The
excerpted words must be read in the context of the decision and of the entire
paragraph from which they are drawn:
A witness is entitled to expect that the confidentiality
provisions set out in section 16 of the Act will be respected
and that compelled evidence will only be released where
disclosure is in the public interest or for the purposes of a
regulatory proceeding under the Act.
[103] Those words do two things. First, they reinforce the reasonable expectation of a
witness that s. 16 will apply. Second, they contemplate two scenarios in which
compelled evidence will be released:
a.
35
36

where disclosure is in the public interest; or

Black at para 123
Black at para 119
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b.

for the purposes of a regulatory proceeding under the Act.

[104] This short list of two scenarios aligns structurally with s. 17, which provides only
two ways in which compelled evidence will be released, i.e., made available in
some way (as opposed to being provided under compulsion as contemplated by
s. 17(5), by which a court may order production under certain circumstances).
The two methods of release in s. 17 are:
a.

by an order under s. 17(1), which requires the Tribunal to consider “the
public interest” (and thereby to consider limitations that might be placed
on the disclosure); and

b.

that permitted by s. 17(6), which in relevant part permits disclosure “only
in connection with… a proceeding commenced or proposed to be
commenced before the Commission or the Director [emphasis added]”.

[105] In Black, the Tribunal assessed a witness’s reasonable expectations in light of
these prescribed exceptions. Nothing in s. 17 or in Black suggests that a witness
should reasonably expect unrestricted disclosure in connection with a
receivership application.
[106] We note the finding by the Divisional Court in A Co. v Naster (Naster) that the
compelled witness “can have had virtually no expectation of privacy in what he
divulged upon his examination.” 37 It is difficult to reconcile this statement with
the Supreme Court of Canada’s holding in Deloitte that “the OSC has a duty to
[compelled witnesses] to protect [their] privacy interests and confidences” and
to limit disclosure as much as possible. 38 Given that Naster was decided in 2001,
and Deloitte was decided in 2003 without reference to Naster, we are bound to
follow Deloitte, as this Tribunal previously has. 39
[107] The importance of protecting privacy interests having been established, we turn
to Staff’s assertion that the Commission’s actions were justified because, in part,
compelled evidence is “routinely disclosed without s. 17(1) authorization in
connection with regulatory proceedings under the Act”. Staff cites five examples.
[108] First, Staff notes that it discloses compelled evidence in Statements of
Allegations, which are public documents. We do not find that argument to be
persuasive. An allegation is not evidence. Explicit references in Statements of
Allegations to evidence having been compelled are rare, and when they appear
they typically relate to an allegation that a respondent misled Staff in a
compelled examination. Such disclosure is authorized by s. 17(6). No s. 17(1)
order is required.
[109] Second, Staff notes that it discloses compelled evidence to respondents in
accordance with Staff’s disclosure obligations. Again, this disclosure is authorized
by s. 17(6).
[110] Third, Staff notes that respondents sometimes tender compelled evidence in
Tribunal proceedings. That is true. However, when they do, they do so under
authority of s. 17(6), because the disclosure is “in connection with” (i.e., in) the

37
38
39

Naster at para 15
Deloitte at para 29
For example, see Katanga Mining Limited (Re), 2019 ONSEC 4, (2019) 42 OSCB 803 at para 17
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very proceeding in which the disclosure was made to the respondents in the first
place. 40
[111] Fourth, Staff submits that parties openly refer to compelled information in their
submissions before the Tribunal and that compelled witnesses are not entitled to
notice in those circumstances. We do not accept this broad and unsubstantiated
description. A closer examination would be required in order to understand the
context, to distinguish different types of situations, and to understand whether
parties were referring to information that had already been made public in the
course of the hearing or otherwise.
[112] Fifth, Staff submits that there are numerous statutory provisions that
contemplate the Commission being a party to court proceedings in which,
according to Staff, the Commission would be expected to disclose compelled
information. However, none of the provisions cited by Staff refers to compelled
information, and there is nothing about any of the provisions that would
necessarily mean that information called for would have been obtained by
compulsion. More importantly, there is nothing about any of those provisions
that would prevent the Commission from seeking proper authorization from the
Tribunal to disclose compelled evidence if it were necessary.
[113] Staff also identifies three previous Tribunal decisions that it says resulted in
public disclosure of some compelled evidence:
a.

Dunn – There are no reasons for decision in this case; simply the order
that resulted. Three individuals applied under s. 17(1) for an order
permitting disclosure of compelled evidence at their criminal trial. Notice
was given to the two compelled witnesses whose transcripts formed part
of the compelled evidence. Neither witness appeared to contest the
application. We see nothing in this order that assists Staff. 41

b.

Amato – The Tribunal authorized disclosure of two compelled examination
transcripts to alleged victims of a Ponzi scheme who were seeking the use
of those transcripts in a court proceeding against their lawyer. There was
no longer a need to protect the integrity of the investigation, and there
were no persisting privacy interests, since the transcripts had previously
been disclosed to the receiver. Disclosure to the receiver had occurred
because one of the compelled witnesses was deceased, and the other did
not object. Again, nothing in this decision assists Staff. 42

c.

Y – The Tribunal authorized the use of certain compelled evidence, to
assist parties in defending criminal proceedings. The Tribunal imposed a
long list of terms to limit use of the compelled evidence as much as
possible. This approach is consistent with the obligation to protect privacy
interests as much as possible, and is of no assistance to Staff in this
case. 43

[114] Is there any other basis for how Staff describes a witness’s reasonable
expectations? Staff rightly concedes that this case is novel. While the
Commission’s actions here may not have been unprecedented, in that (according
40
41
42
43

Mega-C at para 31
Frank Dunn et al (Re), (2012) 35 OSCB 441
Amato v Welsh, 2015 ONSEC 16, (2015) 38 OSCB 5111 at paras 1-2, 11 and 27-28
Y (Re), 2009 ONSEC 29, (2009) 37 OSCB 11271 at paras 94 and 100
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to Staff) the Commission has publicly disclosed compelled evidence before in
connection with a receivership application, we have no reason to believe that
those prior situations have ever come to anyone’s attention outside the
proceedings in which they arose.
[115] In the absence of any jurisprudential basis for the reasonable expectations that
Staff describes, how then could the Commission’s actions be said to be in
accordance with Mr. Sharpe’s reasonable expectations? We see no basis for that
argument. Mr. Sharpe attended three examinations as required, was
accompanied by experienced counsel, and demonstrated caution by expressly
asserting his rights under relevant statutes. The only reasonable expectation that
a compelled witness in Mr. Sharpe’s position could have would be that the
Commission and its Staff would act as they were required to, limiting the extent
of disclosure only to that necessary to carry out the Commission’s mandate and
as they had in the past, to the extent there was public knowledge of the
Commission’s conduct in other cases. 44
[116] These factors, taken together, would create the expectation in any reasonable
person that if the Commission intended to put compelled evidence before the
Court, it would do so in a manner that properly respected the high degree of
confidentiality associated with that material.
(b)

The Commission did not proceed in a way that
impaired Mr. Sharpe’s privacy interests only to
the extent necessary

[117] Mr. Sharpe’s reasonable expectations aside, Staff makes a number of
submissions to suggest that the Commission proceeded in the only reasonable
way available to it. As we address each of these submissions in turn, we will
assess the Commission’s action in this case against the governing principle – was
the Commission’s action one that minimally impairs a compelled witness’s
privacy interests while at the same time fulfilling the Commission’s mandate?
i.

Obligation of full and fair disclosure to the
Court

[118] Staff correctly notes that in the receivership application, which the Commission
brought without notice to any other party, the Commission had to make full and
frank disclosure to the Court. Staff suggests that this obligation required Staff to
present a comprehensive record, the obvious implication being that there was no
room for Staff or the Court to limit the material filed in the public record.
[119] We disagree. The obligation to make full and frank disclosure, while real, would
not preclude an alternative route that would meet that obligation while at the
same time giving Mr. Sharpe an opportunity to make submissions about the
appropriate extent of material that would be publicly disclosed. We address that
alternative route in the following paragraphs.
[120] At the hearing, we asked Staff whether it would have been practicable, and
consistent with the Commission’s legitimate interest in seeking the appointment
of a receiver, for a cloak of confidentiality to be placed over the compelled
evidence until after the receiver had been appointed, at which time Mr. Sharpe
44

Deloitte at para 29
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could have been given an opportunity to make submissions about the extent to
which that cloak of confidentiality should be maintained.
[121] We asked in particular about the Tribunal’s recent decision in B (Re) 45. That case
did not involve a receivership, and arose because of a private party’s (B’s)
application, not Staff’s. However, the mechanism employed in that case is
instructive.
[122] As part of an investigation authorized by a s. 11 order, a summons was issued to
B to attend and answer questions at an examination. B wished to cooperate but
was concerned that doing so would violate a confidentiality provision in B’s
employment contract. B sought a declaration from the Tribunal that complying
with the summons would not violate that contract. 46 The Tribunal held that it was
not empowered to give B the requested declaration. Instead, the Tribunal issued
a confidential order under s. 17(1), permitting B to disclose, on a confidential
basis, such information as was necessary to commence a court application. 47
Proceeding confidentially was essential, since the alternative would have
destroyed the very confidentiality that was at issue.
[123] In the hearing before us, Staff responded to our questions about whether a
similar method could or should have been employed in this case. However,
following the conclusion of oral submissions, Staff asked for, and we granted, an
opportunity for the parties to exchange further brief written submissions “about
the potential application to this case of the process that was followed in the B
decision”.
[124] In those supplementary submissions, Staff argued that it would not be
appropriate to follow that process, principally because it would defeat the
Commission’s ability, set out in s. 129(3) and used in this case, to apply for the
receiver without notice to any party. We disagree. The following process, similar
to that used in B, could have been employed here (and there may be others):

45
46
47

a.

Staff applies to the Tribunal for a confidential order under s. 17(1)
authorizing the Commission to disclose, on a confidential basis, all the
compelled evidence (or such portion of it as the Commission sees fit to
request) to the Court;

b.

the Tribunal grants the order if appropriate, on terms (as permitted by
s. 17(4)) that the Commission’s ex parte (without notice) application to
the Court for a receiver include a request that the Court consider whether,
in light of s. 16, the confidentiality restrictions applicable to the compelled
evidence should continue; and

c.

if the Court determines that it is appropriate to grant the order for a
receiver, it does so, but having been alerted to the s. 16 issue, it can also
consider whether it is appropriate to maintain the confidentiality of certain
of the material in the court file, pending an opportunity (after the receiver
has been appointed) for a compelled witness to make submissions to the
Court about the extent of any confidentiality protection.

2020 ONSEC 21, (2020) 43 OSCB 6719 (B)
B at paras 2-3
B at para 47
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[125] Contrary to the receiver’s submissions, the first step above would neither limit
the evidence that could be put before the Court nor would it fetter the Court’s
discretion. We reject the receiver’s contention that the Tribunal would be
improperly interjecting itself in the Court’s process.
[126] The point of the above process or one like it is that it engages rather than
ignores the privacy interests of a compelled witness, and it respects the
admonition of the Supreme Court of Canada in Deloitte. 48 Further, while it is for
a court, not this Tribunal, to assess compliance with an ex parte applicant’s
compliance with the obligation of full and frank disclosure to a court, Staff has
put this issue before us. We cannot ignore it. We question whether the
Commission’s decision not to mention s. 16 to the Court, and not to raise the
question of whether a temporary sealing order would be appropriate, meets an
ex parte applicant’s obligation.
[127] We derive little comfort from Staff’s suggestion that the Court was able to issue
a sealing order if one were warranted, even though the Commission chose not to
raise the issue with the Court. In our respectful view, that approach reflects an
unrealistic view of a court’s capacity to receive voluminous material on short
notice and to anticipate on its own, unassisted by counsel, any issue that might
arise. We are concerned that the Commission’s actions did not align well with its
obligation to balance the competing interests at play in a case such as this one.
[128] In its submissions, Staff spent considerable time discussing the test for a sealing
order at the Court, and the extent to which that test is similar to or dissimilar
from the test under s. 17(1). That discussion is irrelevant to the question we
asked of counsel and to the topic about which Staff sought to make additional
submissions. The process suggested above, similar to the one employed in B,
respects s. 16 (as the Tribunal must) but defers completely to the Court making
whatever determination it sees fit, according to whatever test it thinks
appropriate. Nothing about the process involves the Tribunal purporting to
prescribe or even suggest what the Court’s decision ought to be.
[129] In summary, Staff offers no persuasive reason why such a process would
interfere in any meaningful way with the appointment of a receiver, even if (and
we do not assume this to be true in this case, absent evidence) there was
urgency and/or a risk of dissipation of assets. We reject Staff’s suggestion that
the process above, even if there were multiple compelled witnesses, would be
“complex”. A single s. 17(1) order obtainable on short notice would have
sufficed, and would have been no more complex than the temporary cease trade
order that was issued in this case.
ii.

Obligation to fulfill the Commission’s mandate
transparently

[130] Staff cites the Tribunal’s comment in Mega-C that the Commission should fulfill
its mandate as transparently as practically possible. 49 We agree, but this
proposition does not assist in resolving the question in this case, which is: What
is “possible”, given the statutory scheme?

48
49

Deloitte at para 29
Mega-C at para 36
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iii.

A need to obtain s. 17(1) orders would
unnecessarily impede the Commission’s work
and would serve no meaningful purpose

[131] Staff submits that in the circumstances of this case and other similar cases, a
requirement that the Commission obtain a s. 17(1) order from the Tribunal
would be a “roadblock” that furthers no meaningful or public interest purpose
and that would “undermine the effective enforcement of Ontario securities
law”. 50 We emphatically reject these unsubstantiated submissions.
[132] Subsection 17(1) orders can be and routinely are applied for in writing and
promptly obtained in circumstances where either: (i) no notice to any third party
is required; or (ii) where no third party to whom notice was given objects. Where
notice to a third party is required, the request engages that third party’s privacy
interests, which we discussed above. We must emphasize in this context that
those privacy interests are not to be lightly dismissed.
7.

Conclusion about the Commission’s use of the compelled
evidence without first obtaining a s. 17(1) order

[133] We summarize our discussion about the Commission’s use of the compelled
evidence by noting the following conclusions:

50

a.

s. 16(1) of the Act, which prohibits any person or company from
disclosing compelled evidence, other than in accordance with prescribed
exceptions, applies to the Commission;

b.

neither the words “for the exclusive use of the Commission” in s. 16(2)
nor the words “shall not be disclosed… to any other person or company or
in any other proceeding” in that same subsection assist the Commission in
these circumstances;

c.

the legislative scheme seeks to ensure minimum impairment of privacy
interests, while permitting the Commission to perform its mandate within
those constraints, and any exception to the general protection must be
strictly construed, consistent with the high degree of confidentiality
associated with compelled evidence and the need for strict limitations on
its use;

d.

the only exception to s. 16(1) that is relevant in this case is that set out in
s. 17(1), which empowers the Tribunal to make an order authorizing
disclosure, after: (i) where practicable, giving notice to persons who
provided the compelled evidence, and (ii) determining that it is in the
public interest to make the order;

e.

the obligation to give notice to persons affected by the proposed
disclosure gives them the opportunity to make submissions about the
proposed disclosure, including the appropriate extent of disclosure and
any terms that should be imposed;

f.

the Commission’s actions defeated Mr. Sharpe’s reasonable privacy
expectations;

Staff’s Written Submissions at paras 30 and 50
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g.

any similar and unchallenged disclosure by the Commission in previous
instances is of no assistance to the Commission;

h.

there is no Tribunal or Court decision that addresses circumstances similar
to those in this case, and that supports the Commission’s actions; and

i.

Staff was unable to explain persuasively why the Commission could not
have obtained a s. 17(1) order before publicly disclosing the compelled
evidence.

[134] For all these reasons, we conclude that the answer to the first question is no.
The Commission cannot, in the circumstances set out in the statement of agreed
facts, publicly disclose compelled evidence without first obtaining a s. 17 order.
[135] Because of our answer to the first question, we turn now to the second question,
i.e., whether under the circumstances revocation of the s. 11 order is an
available remedy.
Even where the Commission publicly discloses compelled evidence
when it applies for the appointment of a receiver, without complying
with s. 17 of the Act, revocation of the s. 11 investigation order is not an
available remedy
1.

Introduction

[136] Mr. Sharpe applies under subsection 144(1) of the Act, which empowers “the
Commission” to revoke or vary a “decision of the Commission”, if “the
Commission” determines that doing so would not be prejudicial to the public
interest. The word “decision” is defined in s. 1(1) of the Act to include an order.
There is no dispute that the s. 11 investigation order falls within this definition,
and that the Tribunal is empowered to revoke the s. 11 order if doing so would
not be prejudicial to the public interest.
[137] Accordingly, revocation of the s. 11 order is “available” in a technical sense.
While the parties before us first formulated the preliminary question to ask
whether the remedy is “available”, they agreed after submitting the statement of
agreed facts that we should treat the question as if it asks whether that remedy
could ever be available (i.e., appropriate) given the circumstances set out in the
statement of agreed facts.
[138] Mr. Sharpe submits that revocation would be appropriate because the public
disclosure by the Commission is a new material fact that would likely have
affected the Commission’s original decision to issue the s. 11 order. We conclude
that revocation would not be appropriate, for two reasons that we will address in
turn:
a.

the Commission’s public disclosure of compelled evidence, made after the
issuance of the relevant s. 11 order, is not a newly discovered fact that
would likely have changed the decision to issue the s. 11 order; and

b.

by its nature, revocation of a s. 11 order in the circumstances set out in
the statement of agreed facts would be insufficiently connected to a court
application later commenced by the Commission, even where that
application relies on some of the compelled evidence.
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2.

Public disclosure after the issuance of a s. 11 order is not a
newly discovered fact that would likely have changed the
decision to issue the s. 11 order

[139] The Tribunal has held that it will issue an order under s. 144 only “in the rarest
of circumstances”. 51 Tribunal decisions have enumerated a number of grounds
upon which the Tribunal may exercise its s. 144 authority. We need not review
all the grounds, since Mr. Sharpe relies on only one – where “new facts come to
light that were not discoverable at the time of the original hearing”, and those
new facts are “‘compelling’, i.e., likely to have affected the original decision.” 52
[140] In considering whether revocation of the s. 11 order could be an appropriate
remedy, we must first focus on when the “new facts” on which Mr. Sharpe relies
occurred or came into existence.
[141] Mr. Sharpe does not contend that at the time the s. 11 order was issued, there
were any material facts, then in existence, of which the Commission was
unaware. Rather, Mr. Sharpe asks us to take an event that happened well after
the issuance of the original order (i.e. the Commission’s public disclosure of the
compelled evidence) and then to ask first whether the Commission’s September
2020 decision to issue the s. 11 order would likely have been different had it
(the Commission itself) known that it (again, the Commission) would in April
2021, more than seven months later, publicly disclose some of the compelled
evidence that would be obtained pursuant to that order.
[142] We cannot accept Mr. Sharpe’s written submission that it “goes without saying
that when issuing the Section 11 Order, the Commission presumed that the
evidence collected pursuant to the powers granted by it would be treated in a
manner that complied with the law and respected the rights of those compelled
to provide evidence”. 53 It was the same Commission, performing its executive
function, that issued the s. 11 order and that publicly disclosed the compelled
evidence in its Court application. At most, the Commission could only have
intended to disclose publicly, at a then-unknown later date, certain fruits of the
investigation that it had just ordered.
[143] However, we have no evidence before us about the Commission’s intention at
the time that it issued the s. 11 order. We cannot and will not speculate. In any
event, in identifying the “new fact”, Mr. Sharpe chooses the act of disclosure
rather than any supposed future intention, even though the act of disclosure
came later.
[144] We conclude that there was no fact at the time of the making of the s. 11 order
that would likely have changed the decision to issue the order.
[145] However, a previous Tribunal decision considering an application to revoke a
s. 11 order (discussed below) does leave the door open to consideration of
events that arise after the order is made. The elapsed time between the order
and the event complained of, and the logical connection (or lack of it) between
the impugned event and the investigation authorized by the order, are both

51
52
53

X Inc (Re), 2010 ONSEC 26, (2010) 33 OSCB 11380 at para 35
Pro-Financial Asset Management Inc (Re), 2017 ONSEC 39, (2017) 40 OSCB 9159 at paras 16-17
Submissions of David Sharpe, November 22, 2021 at para 90

23

184

relevant in determining whether we should exercise the authority under s. 144 in
this case.
[146] We turn now to consider those two factors.
3.

Revocation of a s. 11 order is insufficiently connected to a
court application later commenced by the Commission, even
where that application relies on some of the compelled
evidence

[147] While it is open to us to consider facts that arise after the making of the s. 11
order, we conclude that revocation of the s. 11 order in this case could not be an
appropriate remedy in response to the Commission publicly disclosing compelled
evidence without adhering to s. 17. That remedy is insufficiently connected to
the conduct complained of.
[148] Before we analyze the question before us, we must address Staff’s request that
we consider the fact that Mr. Sharpe has suffered no prejudice. We decline this
invitation. This hearing is confined to the two agreed-upon questions, as directed
by the Tribunal before the hearing. Neither question contemplates that the
parties could tender evidence about any alleged harm or prejudice.
[149] Had our ultimate conclusion been that revocation of a s. 11 order could be an
appropriate remedy on the limited facts before us, this proceeding would have
moved to a subsequent hearing, at which issues regarding the actual effect on
Mr. Sharpe would have been canvassed. Accordingly, at this stage we disregard
any submission by Staff about a lack of harm or prejudice to Mr. Sharpe.
[150] Turning to consider whether revocation of this s. 11 order could ever be an
appropriate remedy in these circumstances, we agree with Staff that revocation
in response to the public disclosure could only be properly described as punitive.
Revocation would not in any way reverse the public disclosure of the compelled
evidence; nor would revocation offer any other relief to Mr. Sharpe, other than
perhaps greater vindication or similar satisfaction. That is an insufficient reason
to invoke the Tribunal’s rarely-used authority under s. 144, and s. 144 does not
exist to punish.
[151] We distinguish the Court of Appeal of Alberta decision cited to us by Mr. Sharpe,
in which the Court upheld a decision to terminate a discipline proceeding on the
basis that the investigator had improperly disclosed confidential information.
However, a detailed review of that decision is warranted.
[152] Clark v Complaints Inquiry Committee 54 arose out of a complaint received by the
Institute of Chartered Accountants of Alberta about Mr. Clark. The Institute’s
prosecutorial branch, the Complaints Inquiry Committee, determined that an
investigation was warranted. An Institute employee was assigned to
investigate. 55
[153] At the direction of the Institute’s employee, Mr. Clark and others provided
relevant information by sending it to the e-mail address of the Institute
employee’s wife. 56
54
55
56

2012 ABCA 152 (Clark) at para 18
Clark at para 2
Clark at para 3
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[154] At the beginning of the discipline hearing against him, Mr. Clark asked that it be
dismissed because the employee, by using his wife’s e-mail address, had
contravened the relevant statutory provision prohibiting disclosure of confidential
information obtained during an investigation. 57
[155] The Discipline Tribunal dismissed Mr. Clark’s application to terminate the
proceedings. Mr. Clark was successful in his appeal to the Appeal Tribunal, which
found that the investigation was an abuse of process; in particular, it held that
disclosure of confidential information in the course of the investigation was
prohibited and unacceptable. 58
[156] The Court of Appeal of Alberta found that the Appeal Tribunal’s decision to stay
the proceeding was a discretionary one and that the Court should review that
decision using a reasonableness standard. Significantly, the Court concluded that
the Appeal Tribunal panel was concerned about abuse in the investigative
process itself. 59
[157] The Clark case differs from the one before us in three material ways:
a.

Mr. Clark’s complaint was about conduct that was part of the
investigation, whereas there is no such complaint before us;

b.

Mr. Clark did not seek a revocation of whatever instrument (if any) was
employed to commence the investigation – indeed, there is no reference
in the Court decision to such an instrument, and contrary to Mr. Sharpe’s
written submission, Mr. Clark sought a stay of the proceeding, not a stay
of the investigation; and

c.

Mr. Clark’s requested stay was of a proceeding governed by the same
body that governed the investigation, whereas here, to the extent that
Mr. Sharpe’s complaint is in connection with a proceeding, it is about a
proceeding before the Superior Court of Justice, over which this Tribunal
has no jurisdiction.

[158] We therefore conclude that the Clark case is of no assistance to Mr. Sharpe. It is
neutral on the questions before us.
[159] For similar reasons, we distinguish the Tribunal’s 2004 decision in X Corp 60. In
that case, a corporation named in a s. 11 investigation order asked the Tribunal
to revoke the order. The applicant maintained that it was suffering prejudice
during the investigation, and that the investigation was going on too long. 61 The
Tribunal dismissed the application, but did say that it could consider “all relevant
facts, past or present”. 62
[160] The panel in X Corp. concluded that the matters being investigated were serious
and that it remained in the public interest for the investigation to continue. The
panel was “unable to conclude… that the new facts which have arisen since [the

57
58
59
60
61
62

Clark at para 6
Clark at para 9
Clark at paras 14 and 16
2004 ONSEC 19 (X Corp)
X Corp at para 28
X Corp at para 31
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s. 11 order’s] issuance permit us to form an opinion that a revocation or
variation of the s. 11 order would not be prejudicial to the public interest.” 63
[161] The complaint in X Corp. was that the conduct of the investigation itself was
abusive. Had the Tribunal been sympathetic to X Corp.’s substantive arguments,
a revocation of the order authorizing the investigation would have brought an
end to the conduct complained of. The connection would have been immediate
and direct. No such connection exists here.
[162] The remedy Mr. Sharpe seeks is unprecedented. That does not mean that it is
never available, but Mr. Sharpe has not met the burden of showing why we
should exercise our discretion to depart from established precedent, including
from the established principle that revocation of an earlier order should result
only in the rarest of cases, and for sound reasons, which reasons do not exist in
this case.
[163] Before leaving this issue, we note the agreed fact, emphasized in Staff’s written
and oral submissions, that Mr. Sharpe has not taken any action in the Superior
Court of Justice related to the materials filed in support of the receivership order.
In our view, that fact is not relevant to the issue before us and we accord it no
weight.
IV.

CONCLUSION

[164] We agree with Staff’s submission that the alleged unlawful act by the
Commission does not affect the legality or appropriateness of the s. 11 order. No
matter what evidence Mr. Sharpe might adduce about specific harm or prejudice,
if this proceeding were to advance to a full hearing on the merits we would be
unable to conclude that it would not be prejudicial to the public interest to
revoke the s. 11 order.
[165] We answer the two questions before us as follows:
a.

the Commission is bound by s. 16 and was not entitled to bypass s. 17 of
the Act in publicly disclosing Mr. Sharpe’s compelled evidence; and

b.

on the agreed facts, revocation or variation of the s. 11 investigation
order cannot be an appropriate remedy.

[166] Accordingly, we dismiss Mr. Sharpe’s request for a revocation or variation of the
s. 11 order in this case.
[167] As noted above, that leaves Mr. Sharpe’s request that the adjudicative records in
these two proceedings (except for the written submissions) be kept confidential,
without access by the public. If Mr. Sharpe wishes to maintain this request, then
by 4:30pm on April 14, 2022, he shall serve and file:

63

a.

a notice that, without grounds or submissions, specifies briefly but
precisely the extent of his request, including identification of the
documents that are the subject of the request, and for each document,
whether he seeks redactions (which redactions, if any, shall be specified
in the notice) or confidentiality protection of the entire document; and

b.

written submissions of not more than five pages.

X Corp at paras 36-37
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[168] If Mr. Sharpe does not file the notice and submissions by the prescribed
deadline, we will dismiss the request for confidentiality.
[169] If Mr. Sharpe files the notice and submissions, then Staff and the receiver shall
serve and file any responding submissions, of no more than five pages each, by
4:30pm on April 28, 2022.
[170] The parties may request a different schedule for the above steps, by submitting
to the Registrar by 4:30pm on April 14, 2022, either an agreed-upon schedule or
competing submissions of no more than one page each.

Dated at Toronto this 30th day of March, 2022.
“Timothy Moseley”
Timothy Moseley
“M. Cecilia Williams”
M. Cecilia Williams

“Lawrence Haber”
Lawrence Haber
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