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R. v. Stinchcombe (1991), [1992] 1 W.W.R. 97, [1991] 3 S.C.R. 326, 130 N.R. 277, 83 Alta. L.R. (2d) 193, 120 A.R. 161,
8 C.R. (4th) 277, 18 C.R.R. (2d) 210, 68 C.C.C. (3d) 1, 8 W.A.C. 161 (S.C.C.) — referred to
Rivait v. Gaudry (1993), 19 C.P.C. (3d) 289, 19 C.C.L.I. (2d) 239, 15 O.R. (3d) 159 (Ont. Gen. Div.) — referred to

Statutes considered:
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K.), 1982, c. 11

Generally — referred to

s. 8 — considered
Securities Act, R.S.O. 1990, c. S.5

Generally — considered

s. 11 — referred to

s. 13 — referred to

s. 13(1) — referred to

s. 16 — considered

s. 17 — considered

s. 17(1) — considered

s. 17(2) — considered

s. 17(3) — considered

s. 17(6) — considered

s. 17(7) — considered

APPLICATIONS by subject of investigation and by witness for order prohibiting disclosure of witness's testimony pursuant
to Ontario Securities Act.

Jennings J.:

Introduction

1      The applicants seek an order that s. 17(6) of the Ontario Securities Act, R.S.O. 1990, c.S.5, as amended (the "Act"), does
not permit Jay Naster or any other person appointed under the Act, to disclose a transcript of the testimony of Mr. X which was
obtained by an order compelling testimony as provided in s. 13(1) of the Act.

2      Pursuant to an order pronounced by Madam Justice MacFarland, this hearing was held "in camera" and the Court file
was sealed. I accede to the request of all counsel that the file remain sealed. So that this judgment may be released publicly,
the parties will not be identified.

Facts

3      The corporate applicant was the co-lead underwriter in a financing. Mr. X was the officer of the underwriter who signed
on the underwriter's behalf, a certificate attesting to the accuracy of the prospectus.
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4      On November 1, 1999, the Ontario Securities Commission (the "Commission") issued a Notice of Hearing and Statement
of Allegations against 13 respondents, of which A Co. was one, alleging that the prospectus did not contain disclosure of all
material facts relating to the securities offered.

5      The respondent, Jay Naster, is counsel for the commission and is responsible for the conduct of the proceeding.

6      In February 2000, Naster obtained an order under s. 11 of the Act to examine Mr. X under oath pursuant to the provisions of s.
13 of the Act. Mr. X is not a respondent in the proceeding, but he is expected to be called by Naster as a witness in the proceeding.

7      Pursuant to the disclosure obligations contained in the Commission's Rules of Practice and mandated by the Supreme
Court of Canada in R. v. Stinchcombe (1991), 68 C.C.C. (3d) 1 (S.C.C.), Naster proposes to give copies of the transcript of Mr.
X's testimony, and of documents produced by him on his examination, to the 13 respondents to the proceeding. So far, there
have been some 12 orders for disclosure to the respondents granted on consent, under the provisions of s. 17(1) of the Act. Since
those orders were made, the Act has been amended by the passage of s. 17(6). Naster now proposes to make disclosure of the
testimony of Mr. X pursuant to the provisions of s. 17(6).

The Legislation

8      It is appropriate to set out the relevant sections of the Act:

Sec. 16(1) Non-disclosure - Except in accordance with section 17, no person or company shall disclose at any time, except
to his, her or its counsel,

(a) the nature or content of an order under section 11 or 12; or

(b) the name of any person examined or sought to be examined under section 13, any testimony given under section
13, any information obtained under section 13, the nature or content of any questions asked under section 13, the
nature or content of any demands for the production of any document or other thing under section 13, or the fact that
any document or other thing was produced under section 13.

(2) Confidentiality. — Any report provided under section 15 and any testimony given or documents or other things
obtained under section 13 shall be for the exclusive use of the Commission and shall not be disclosed or produced to any
other person or company or in any other proceeding except in accordance with section 17.(1994, c.11, s.358.)

Sec. 17(1) Disclosure by Commission - If the Commission considers that it would be in the public interest, it may make
an order authorizing the disclosure to any person or company of,

(a) the nature or content of an order under section 11 or 12;

(b) the name of any person examined or sought to be examined under section 13, the nature or content of any questions
asked under section 13, the nature or content of any demands for the production of any document or other thing under
section 13, or the fact that any document or other thing was produced under section 13; or

(c) all or part of a report provided under section 15.

(2) Opportunity to object — No order shall be made under subsection (1) unless the Commission has, where practicable,
given reasonable notice and an opportunity to be heard to.

(a) persons and companies named by the Commission; and

(b) in the case of disclosure of testimony given or information obtained under section 13, the person or company that
gave the testimony or from which the information was obtained.

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991352506&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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(3) Disclosure to police — Without the written consent of the person from whom the testimony was obtained, no order
shall be made under subsection (1) authorizing the disclosure of testimony given under subsection 13(1) to,

(a) a municipal, provincial, federal or other police force or to a member of a police force; or

(b) a person responsible for the enforcement of the criminal law of Canada or of any conditions imposed by the
Commission.

(6) Disclosure in investigation or proceeding. — A person appointed to make an investigation or examination under
this Act may, for the purpose of conducting an examination or in connection with a proceeding commenced or proposed
to be commenced by the Commission under this Act, disclose or produce anything mentioned in subsection (1). (1999,
c.9, s. 196)

(7) Disclosure to police — Without the written consent of the person from whom the testimony was obtained, no disclosure
shall be made under subsection (6) of testimony given under subsection 13(1) to,

(a) a municipal, provincial, federal or other police force or to a member of a police force; or

(b) a person responsible for the enforcement of the criminal law of Canada or of any other country or jurisdiction.

Position Of The Applicants

9      The corporate applicant submits that disclosure under s. 17(6) may only be made in circumstances where obtaining an
order under s. 17(1) would be impractical because to do otherwise would breach a duty of procedural fairness owed by the
Commission to the corporate respondent.

10      Mr. X submits that disclosure under s. 17(6) is an unreasonable breach of his reasonable expectation of privacy and
accordingly, violates s.8 of the Canadian Charter of Rights and Freedoms (the "Charter").

Analysis

11      It will be convenient to deal first with the Charter argument.

12      No challenge is made to the Commission's powers of compelling testimony pursuant to s. 13.

13      The securities industry is heavily regulated. In the exercise of its regulatory powers, and in order to protect the interest of
the investing public, the Commission oversees most of the day-to-day business activities of the applicants. The applicants are
well aware that underwritings are subject to investigation and that a possible outcome of an investigation is the commencement
of proceedings under the Act which will almost certainly involve the collection and disclosure of information. In the instant
case, the information gathered from Mr. X pertains to his participation as an officer of the corporate applicant in the proposed
underwriting including the issuing of the prospectus.

14      While Mr. X maintains he had an expectation of privacy in the testimony contained in the transcript, and in the documents
produced, I have difficulty in understanding just what gives rise to that expectation. One cannot accept the obligation to provide
honestly, fully and accurately information required by the Commission before it grants permission for the public solicitation
of funds raised against the assets of a corporation, and then be heard to complain that it is an invasion of privacy to have to
disclose whether one abided by that obligation.

15      Given the nature of the industry, and the nature of the information gathered, Mr. X can have had virtually no expectation
of privacy in what he divulged upon his examination.

16      If there is no, or very little, expectation of privacy, the authorized compulsory production of testimony and documents
will not amount to a search or seizure within the meaning of s.8 of the Charter. Further, the Supreme Court of Canada has
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drawn a distinction between seizures in criminal or quasi-criminal matters which will attract the criteria set out by the Supreme
Court of Canada in Canada (Director of Investigation & Research, Combines Investigation Branch) v. Southam Inc., [1984] 2
S.C.R. 145 (S.C.C.), and seizures in the regulatory context to which a lesser standard applies. (See R. v. McKinlay Transport
Ltd. (1990), 55 C.C.C. (3d) 530 (S.C.C.) per Wilson J. at 544).

17      Given the, at best, minimal expectation of privacy that Mr. X may have had in what he disclosed to the Commission, I
can find no infringement of rights granted under s.8 of the Charter.

Restricted Use of Section 17(6)

18      The corporate applicant disputes neither the propriety nor the need for the disclosure that Naster wishes to make. It
concedes the obligation of the Commission to disclose what was obtained from Mr. X upon his examination.

19      The applicants' submission is that it is unfair to deny A Co. the protections afforded by a hearing that will result in an
application for order under s. 17(1) at which the corporation and Mr. X can make submissions as to terms and conditions that
should attach to the order. They fear disclosure without attached conditions will permit further disclosure to the whole world.

20      The corporate applicant further submits that s. 17(6) should be given a narrow interpretation and, in effect, be "read down"
to pertain only to situations arising in the course of examinations under s. 13, where Commission counsel wishes to put to the
witness statements made or documents produced by a previous witness, so as to avoid the interruption of the examination that
would be necessary to obtain an order under s. 17(1).

21      In my opinion, a plain reading of s. 17(6) does not permit the interpretation suggested.

22      In my view, that applicants' fear of further disclosure is unfounded for two reasons. First, the Courts of Ontario have
declared it to be the law of Ontario that "the use of information obtained through the discovery process in an action for any
purpose collateral or ulterior to the resolution of the issues in that action, without leave of the court, is a contempt of the court".
(See Brockenshire J. in Rivait v. Gaudry (1993), 15 O.R. (3d) 159 (Ont. Gen. Div.) at p. 164. See also Morden ACJO in Goodman
v. Rossi (1995), 24 O.R. (3d) 359 (Ont. C.A.) at p.366.)

23      The implied undertaking rule is a principle of law recognized in Ontario. As such, it applies as well to proceedings before
administrative tribunals as to the courts.

24      This means that while under Stinchcombe principles, the respondents in the proceeding can demand to inspect the words
of and the documents produced by Mr. X, they are bound under pain of sanction by the Commission not to use the information
for any purpose outside the matter of the investigation. They cannot share it with, for example, parent corporations in Canada
or elsewhere.

25      Second, there are the provisions of s. 16 of the Act. It is submitted that s. 17(6) does not confine disclosure to the other
respondents. That is so, but I observe that the disclosure can only be made "for the purpose of conducting an examination
or in connection with a proceeding commenced or proposed to be commenced by the Commission." That appears to me to
confine disclosure under s. 17(6) to other respondents, or persons being interviewed in an effort to obtain information. Section
16 extends the protection of confidentiality to any person or company, whether or not a respondent.

26      The contemplated disclosure is for the restricted purpose of making mandated disclosure to respondents to the proceeding.
This is not disclosure at large. Accordingly, it does not appear to me that the absence of terms and conditions attaching to such
disclosure made under s. 17(6) amounts to a denial of procedural fairness.

Conclusion

27      In my opinion, s. 17 of the Act now provides for two methods of disclosure:
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1- by the Commission, where it considers it to be in the public interest, to any person, pursuant to sub-section (1) provided
the procedure in subsection (2) is adhered to;

2- by a person appointed, in two situations only, pursuant to subsection (6).

28      On the facts before us, the disclosure contemplated is protected by the provisions of s. 16 of the Act, and the application
of the implied undertaking rule.

29      I have observed, however, that there is no limitation in s. 17(6) with respect to those persons to whom disclosure can
be made.

30      Nothing in these reasons is intended to determine the propriety of a person appointed seeking to make under s. 17(6) the
disclosure at large permitted under s. 17(1). That disclosure, if in the public interest, would appear to me to be reserved to the
Commission under s. 17(1); however, on the facts giving rise to this application, that issue is not before the Court.

31      The applications are dismissed, with costs payable to the Commission fixed at $6,000.

O'Leary J.:

I agree.

Aitken J.:

I agree.
Application dismissed.
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