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(Pursuant to s. 40(1) of the Supreme Court Act, RSC, 1985, ¢ S-26 and
Rule 25 of the Rules of the Supreme Court of Canada)

TAKE NOTICE that the Applicants, Go-To Developments Holdings Inc., Oscar Furtado,
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the Court of Appeal for Ontario, File No. C70114, made on April 28, 2022, and for an order
granting the application for leave to appeal or any further or other order that the Court may deem
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AND FURTHER TAKE NOTICE that this application for leave to appeal is made on the

following grounds:

1. As discussed in the Memorandum of Argument, the proposed appeal raises the following
issues of national and public importance within the meaning of section 40(1) of the
Supreme Court Act:

a. Is it consistent with principles of natural justice and procedural fairness for the
Ontario Securities Commission (the “Commission”) to be permitted to move on
short notice for a final order from the court for the appointment of a receiver,
contrary to the statutory scheme under s. 129 of the Securities Act, R.S.0. 1990, c.
S.5, thereby denying the respondents an opportunity to respond to the case against

them?



b. Should Staff of the Commission be permitted to circumvent the effect of a decision

of their own Tribunal by arguing against it in an unrelated court proceeding?

DATED AT Toronto, Ontario this 27" day of June, 2022.
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NOTICE TO THE RESPONDENT OR INTERVENER: A respondent or intervener may serve
and file a memorandum in response to this application for leave to appeal within 30 days after the
day on which a file is opened by the Court following the filing of this application for leave to
appeal or, if a file has already been opened, within 30 days after the service of this application for
leave to appeal. If no response is filed within that time, the Registrar will submit this application
for leave to appeal to the Court for consideration under section 43 of the Supreme Court Act.
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Order of the Honourable Justices Gillese, Miller and Coroza, Court of Appeal for Ontario, dated April
28,2022 (C70114)

Reasons for Decision of the Honourable Justices Gillese, Miller and Coroza, Court of Appeal for
Ontario, dated April 28, 20022 (C70114), 2022 ONCA 328
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L.A. PATTILLOJ

[1] On December 6, 2021, the Ontario Securities Commission (the “Commission”) issued two
freeze directions under s. 126(1) of the Securities Act, R.S.O. 1990 c.s.5 (the “Act”) which require
the respondent Oscar Furtado (“Furtado”) to maintain and refrain from imperiling assets derived
from investor funds and require RBC Direct Investing to maintain the assets in Furtado’s RBC
Direct Account.

[2] The Commission brings this application to continue those directions and for the
appointment of KSV Restructuring Inc. as receiver and manager of the respondent Go-To entities.

[3] At the outset of the hearing, Furtado requested a short adjournment to permit him to retain
new counsel (Mr. Mann appears on a limited retainer) and file responding material. He submitted,
notwithstanding the Commission’s Staff’s investigation has been ongoing since March 2019, he
was only advised of this proceeding on Monday and did not receive the Commission’s material
until Monday evening. He disagrees with the Commission’s allegations, particularly that he misled
Staff during the investigation and wants to respond. Nothing in the Commission’s material
indicates anything precipitous was about to happen.

[4] In support of his request, Furtado has offered terms including continuing the freeze
directions (with some access for living expenses and legal fees), production of the investigation
transcripts and the appointment of a monitor as opposed to a receiver at the Commission’s expense.

[5] The Commission opposed the request. It submitted that a monitor would not be sufficient
as it would leave Furtado in charge. Rather, in light of the record, a receiver was necessary to
safeguard the interests of the investors. Further, while it could have proceeded ex parte under s.
129 of the Act, it gave Furtado notice and sufficient time to file material if required. In that regard,
in the absence of material, many of Furtado’s submissions were unsubstantiated.

[6] Based on the allegations concerning Furtado’s actions in respect of his dealings with the
Go-To projects and specifically the Go-To Spadina Adelaide Square Limited Partnership.
(“Adelaide LP”) as set out in the Commission’s material and which I will address shortly, I was
satisfied, despite the length of time the Commission’s investigation has been ongoing, that it was
necessary having regard to the interests of the investors to deal with the application rather than
adjourn it to a future date and leave Furtado in charge. I also was of the view that Furtado had
sufficient notice to file material.

[7] Accordingly, I dismissed Furtado’s adjournment request.

[8] Furtado is the founder and directing mind of the Go-To entities which are limited
partnerships. Between 2016 and 2020, Furtado and the respondent Go-To Developments Holdings
Inc. (GTDH) raised almost $80 million from Ontario investors for nine Go-To real estate projects
by selling limited partnership units. The projects are not complete, and the investors’ funds remain
outstanding.

[9] One of the projects is Adelaide LP, whose business is described as purchasing, holding an
interest in, conducting pre-development planning with respect to development and construction of
two properties, 355 Adelaide St. W. and 46 Charlotte Street in downtown Toronto (the
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“Properties”). Beginning in February 2019, Furtado began to raise capital for Adelaide LP by
selling units.

[10] The Adelaide LP agreement provides that investors would be paid returns pro-rata, after
all investors received a return of their capital. It also provides no investor could require return of
any capital contributions back until the dissolution, winding up or liquidation of the partnership.

[11]  The purchase rights to the Properties were secured by Adelaide Square Developments Inc.
(ASD) a company owned, in part, by AKM Holdings Corp. (AKM) which was in turn owned by
the wife of Alfredo Malanca (Malanca). Furtado negotiated the Adelaide LP’s acquisitions of the
Properties with Malanca as a representative of ASD.

[12] In late March, early April 2019, Adelaide LP and ASD entered into agreements whereby
ASD assigned the purchase and sale agreements for the properties to Adelaide LP (the purchase
price for the Properties was $53.3 million plus a density bonus on one of the properties). They also
entered into an Assignment Fee agreement which provided Adelaide LP would pay ASD an
assignment fee of $20.95 million. Adelaide LP paid the assignment fee from investors monies.

[13] At the same time, Furtado pledged the assets of two other Go-To LP’s to secure Adelaide
LP obligations contrary to the LP agreements and without notice to any of the unit holders.

[14] On April 4, 2019, Adelaide LP entered into a demand loan agreement with ASD for $19.8
million. The proceeds were paid by ASD to an investor in Adelaide LP for its redemption of $16.8
million units and a $2.7 million flat fee return and $300,000 to Goldmount Financial Group Corp.
(Goldmount), a mortgage brokerage in which Malanca is a director, as a referral fee for introducing
the investor.

[15] On April 15, 2019, the respondent Furtado Holdings Inc. and AKM each received from
ASD 11 shares of ASD and $388,087.33 paid by ASD out of the assignment fee.

[16] On September 19 to 30, 2019, Furtado raised $13.25 million for Adelaide LP from four
investors. On October 1, 2019, Adelaide LP paid ASD $12 million on the demand loan although
no payment was due or demand made. On the same day, ASD paid both Furtado Holdings and
AKM a “dividend” of $6 million each. Furtado denied that he planned to profit on Adelaide LP’s
purchase of the Properties and said that ASD decided to give Furtado Holdings “a thank you”.

[17] By August 2020, Furtado Holdings had used the bulk of the $6 million dividend to transfer
$2.25 million to Furtado’s personal bank account and loan or otherwise transfer approximately
$3.265 million to every Go-To General Partner (GP), GTDH and Go-To Developments
Acquisitions Inc. The Commission states it appears the transfers to the GPs were spent on operating
costs and payments due to LP investors.

[18]  Further, from Furtado’s bank account, approximately $2.026 million was transferred to his
RBC Direct Investing account in close proximity to the transfers received from Furtado Holdings.

[19] In addition to the above events involving Adelaide LP, Furtado and ASD, the Commission
also submits that Furtado misled Staff during its investigation in respect of some of the answers
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he gave. As noted, Furtado denies that allegation and submits that he co-operated with Staff and
answered all of their questions.

[20]  Section 129(1) and (2) of the Act gives the court the discretion, on application by the
Commission, to appoint a receiver and manager of the property of any person or company where:
(a) it is in the best interests of the creditors, security holders, or subscribers of such person or
company; or (b) it is appropriate for the due administration of securities law.

[21] In Ontario Securities Commission v. Sextant Strategic Opportunities Hedge Fund L.P.,
2009 CanLII38503 (ONSC) at para. 54, Morawetz J. (as he then was) emphasized that the analysis
of the “best interests” of the creditors and security holders in s. 129 is broader than the solvency
test. Instead the court should consider “all the circumstances and whether, in the context of those
circumstances, it is in the best interests of creditors that a receiver be appointed. The criteria should
also take into account the interests of all stakeholders.”

[22] In my view, having regard to all the circumstances, I am satisfied based on the
Commission’s evidence of Furtado’s dealings in respect of Adelaide LP that it is in the best
interests of the investors in the Go-To projects that a receiver be appointed to ensure that the Go-
To projects are managed in a proper fashion to protect the investors’ investments.

[23] The Commission’s investigation has revealed evidence of undisclosed payments to Furtado
arising from Adelaide LP’s purchase of the Properties, resulting in misappropriation and improper
use of Adelaide LP funds through his dealings with ASD.

[24] The Commission’s evidence establishes Furtado:
a) Arranged to personally profit from Adelaide LP’s purchase of the Properties;

b) Misused other Go-To LP assets to secure Adelaide LP’s acquisition of the
Properties; and

c) Gave false and/or misleading evidence to Staff about his dealings with ASD and
Furtado Holdings’ receipt of shares and moneys from ASD.

[25] While I acknowledge that Furtado disputes the Commission’s allegation that he mislead
Staff, in my view his dealings in respect of Adelaide LP and the cross-collateralization are of great
concern by themselves.

[26] I agree with the Commission’s submission that the gravity of the potential breaches of the
Act indicated by the evidence raises significant concerns about Furtado’s ability to operate in
capital markets in a manner compliant with securities laws.

[27] Accordingly, I am satisfied the Commission has met the requirements of's. 126 of the Act.
The appointment of a receiver will ensure that the investors’ interests are protected and that the
Go-To entities are properly administered.

[28]  Furtado submits that the appointment of a receiver will be the “death knell” for the Go-To
projects. It will result in defaults under the various Go-To LP loan agreements. The receivership
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is not in respect of an insolvency. There is no reason that the various projects can not continue
under the control of a receiver. Further, with a stay in place, none of the loan agreements can be
placed in default.

[29] Section 126(5.1) of the Act permits the court to continue a freeze direction where it is
satisfied that such order would be reasonable and expedient in the circumstances, having due
regard to the public interest and either (a) the due administration of Ontario securities law; or (b)
the regulation of capital markets in Ontario.

[30] In order to continue a freeze direction, the Commission must establish: (a) there is a serious
issue to be tried in respect of the respondents’ breaches of the Act; (b) there is a basis to suspect,
suggest or prove a connection between the frozen assets and the conduct in issue; and (¢) the freeze
directions are necessary for the due administration of securities laws or the regulation of capital
markets, in Ontario or elsewhere: OSC v. Future Solar Developments, 2015 ONSC 2334 at para.
31.

[31] In my view, the evidence establishes all three parts of the above test. There is at least a
serious issue to be tried as to potential breaches of the act by Furtado and Furtado Holdings,
including fraud; the directions freeze Furtado’s RBC Direct Account and any other assets he
derived from investor funds. The evidence of Furtado’s uses of the $6 million dividend shows at
least a basis to “suspect, suggest or prove” a connection between the assets frozen and the conduct
in issue. Finally, continuation of the directions is necessary for the due administration of securities
laws. They address inappropriate use of investor funds, dissipation of assets and preservation of
assets.

[32] The application is allowed. KSV is appointed as receiver and manager without security of
the respondent Go-To entities and the directions are continued until withdrawn or altered by the
Commission or further order of the court.

[33] The Commission shall redact any personal information concerning any individual
(excluding name, title, contact information or designation of business, profession or official
capacity) contained in the exhibits to the affidavit filed in support of the application.

L. A. Pattillo J.

Released: December 10, 2021



12

CITATION: Ontario Securities Commission v. Go-To Developments Holdings Inc.,

Released: December 10, 2021

2021 ONSC 8133
COURT FILE NO.: CV-21-00673521-00CL
DATE: 20211210

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:

ONTARIO SECURITIES COMMISSION
Applicant
—and —

GO-TO DEVELOPMENTS HOLDINGS INC., OSCAR
FURTADO, FURTADO HOLDINGS INC., GO-TO
DEVELOPMENTS ACQUISITIONS INC., GO-TO
GLENDALE AVENUE INC., GO-TO GLENDALE
AVENUE LP, GO-TO MAJOR MACKENZIE SOUTH
BLOCK INC., GO-TO MAJOR MACKENZIE SOUTH
BLOCK LP, GO-TO MAJOR MACKENZIE SOUTH
BLOCK II INC., GO-TO MAJOR MACKENZIE
SOUTH BLOCK II LP, GO-TO NIAGARA FALLS
CHIPPAWA INC., GO-TO NIAGARA FALLS
CHIPPAWA LP, GO-TO NIAGARA FALLS EAGLE
VALLEY INC., GO-TO NIAGARA FALLS EAGLE
VALLEY LP, GO-TO SPADINA ADELAIDE
SQUARE INC., GO-TO SPADINA ADELAIDE
SQUARE LP, GO-TO STONEY CREEK ELFRIDA
INC., GO-TO STONEY CREEK ELFRIDA LP, GO-
TO ST. CATHARINES BEARD INC., GO-TO ST.
CATHARINES BEARD LP, GO-TO VAUGHAN
ISLINGTON AVENUE INC., GO-TO VAUGHAN
ISLINGTON AVENUE LP, AURORA ROAD
LIMITED PARTNERSHIP and 2506039 ONTARIO
LIMITED

Respondents

REASONS FOR JUDGMENT

Pattillo J.
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GO-TO DEVELOPMENTS HOLDINGS INC., OSCAR FURTADO, FURTADO
HOLDINGS INC., GO-TO DEVELOPMENTS ACQUISITIONS INC., GO-TO
GLENDALE AVENUE INC., GO-TO GLENDALE AVENUE LP, GO-TO MAJOR
MACKENZIE SOUTH BLOCK INC., GO-TO MAJOR MACKENZIE SOUTH BLOCK
LP, GO-TO MAJOR MACKENZIE SOUTH BLOCK II INC., GO-TO MAJOR
MACKENZIE SOUTH BLOCK II LP, GO-TO NIAGARA FALLS CHIPPAWA INC.,
GO-TO NIAGARA FALLS CHIPPAWA LP, GO-TO NIAGARA FALLS EAGLE
VALLEY INC., GO-TO NIAGARA FALLS EAGLE VALLEY LP, GO-TO SPADINA
ADELAIDE SQUARE INC., GO-TO SPADINA ADELAIDE SQUARE LP, GO-TO
STONEY CREEK ELFRIDA INC., GO-TO STONEY CREEK ELFRIDA LP, GO-TO ST.
CATHARINES BEARD INC., GO-TO ST. CATHARINES BEARD LP, GO-TO
VAUGHAN ISLINGTON AVENUE INC., GO-TO VAUGHAN ISLINGTON AVENUE
LP, AURORA ROAD LIMITED PARTNERSHIP and 2506039 ONTARIO LIMITED

Respondents

APPLICATION UNDER SECTIONS 126 AND 129 OF THE SECURITIES ACT, R.S.O.
1990, c. S.5, AS AMENDED

ORDER

(appointing Receiver)

THIS APPLICATION, made by the Ontario Securities Commission ("OSC") for an
Order pursuant to sections 126 and 129 of the Securities Act, R.S.0O. 1990, c. S.5, as amended (the
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"Act"), appointing KSV Restructuring Inc. ("KSV") as receiver and manager (in such capacity,
the "Receiver") without security, of the real property listed on Schedule "A" hereto (the "Real
Property") and all the other assets, undertakings and properties of each of the parties listed on
Schedule "B'" hereto (the "Receivership Respondents"), was heard this day by judicial

videoconference via Zoom due to the COVID-19 emergency.

ON READING the affidavit of Stephanie Collins sworn December 6, 2021 and the
exhibits thereto (the “Collins Affidavit”), and on hearing the submissions of counsel for the OSC

and counsel for the Respondents, and on reading the consent of KSV to act as the Receiver,
SERVICE

1. THIS COURT ORDERS that the time for service of the notice of application and the
application record is hereby abridged and validated so that this application is properly returnable

today and hereby dispenses with further service thereof.
FREEZE DIRECTIONS

2. THIS COURT ORDERS that the Freeze Directions issued by the OSC to Oscar Furtado
and RBC Direct Investing on December 6, 2021, copies of which are attached at Schedule “C”
hereto, shall continue until further order of this Court or until the OSC revokes the Freeze

Directions or consents to release funds, securities or property from the Freeze Directions.
APPOINTMENT

3. THIS COURT ORDERS that pursuant to section 129 of the Act, KSV is hereby appointed
Receiver, without security, of the Real Property and all the other assets, undertakings and
properties of each of the Receivership Respondents, including all of the assets held in trust or
required to be held in trust by or for any of the Receivership Respondents, or by their lawyers,
agents and/or any other Person (as defined below), and all proceeds thereof (together with the Real

Property, the "Property").
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RECEIVER’S POWERS

4. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
obligated, to act at once in respect of the Property and, without in any way limiting the generality
of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of the

following where the Receiver considers it necessary or desirable:

@ to take possession of and exercise control over the Property and any and all

proceeds, receipts and disbursements arising out of or from the Property;

(b) to receive, preserve and protect the Property, or any part or parts thereof,
including, but not limited to, the changing of locks and security codes, the
relocating of Property to safeguard it, the engaging of independent security
personnel, the taking of physical inventories and the placement of such

insurance coverage as may be necessary or desirable;

© to manage, operate and carry on the business of any of the Receivership
Respondents, including the powers to enter into any agreements, incur any
obligations in the ordinary course of business, cease to carry on all or any
part of the business or cease to perform any contracts of any of the

Receivership Respondents;

@ to engage consultants, appraisers, agents, experts, auditors, accountants,
managers, counsel and such other persons from time to time and on
whatever basis, including on a temporary basis, to assist with the exercise
of the Receiver's powers and duties, including without limitation those

conferred by this Order;

© to purchase or lease such machinery, equipment, inventories, supplies,
premises or other assets to continue the business of any of the Receivership

Respondents or any part or parts thereof;

@ to receive and collect all monies and accounts now owed or hereafter owing

to any of the Receivership Respondents and to exercise all remedies of any
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of the Receivership Respondents in collecting such monies, including,
without limitation, to enforce any security held by any of the Receivership

Respondents;

© to settle, extend or compromise any indebtedness owing to any of the

Receivership Respondents;

(h) to execute, assign, issue and endorse documents of whatever nature in
respect of any of the Property, whether in the Receiver's name or in the
name and on behalf of any of the Receivership Respondents, for any

purpose pursuant to this Order;

@ to initiate, prosecute and continue the prosecution of any and all
proceedings and to defend all proceedings now pending or hereafter
instituted with respect to any of the Receivership Respondents, the Property
or the Receiver, and to settle or compromise any such proceedings. The
authority hereby conveyed shall extend to such appeals or applications for
judicial review in respect of any order or judgment pronounced in any such

proceeding;

0 to market any or all of the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and negotiating
such terms and conditions of sale as the Receiver in its discretion may deem

appropriate;

k) with the approval of this Court, to sell, convey, transfer, lease or assign the
Property or any part or parts thereof out of the ordinary course of business,
and, in each such case, notice under subsection 63(4) of the Ontario
Personal Property Security Act or section 31 of the Ontario Mortgages Act,

as the case may be, shall not be required;

()] to apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,

free and clear of any liens or encumbrances affecting such Property;
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(m) to report to, meet with and discuss with such affected Persons (as defined
below) as the Receiver deems appropriate on all matters relating to the
Property and the receivership, and to share information, subject to such

terms as to confidentiality as the Receiver deems advisable;

(n) to register a copy of this Order and any other Orders in respect of the

Property against title to any of the Property;

©) to apply for any permits, licences, approvals or permissions as may be
required by any governmental or regulatory authority and any renewals
thereof for and on behalf of and, if thought desirable by the Receiver, in the

name of any of the Receivership Respondents;

®) to enter into agreements with any trustee in bankruptcy appointed in respect
of any of the Receivership Respondents, including, without limiting the
generality of the foregoing, the ability to enter into occupation agreements

for any property owned or leased by any of the Receivership Respondents;

@ to exercise any shareholder, partnership, joint venture or other rights which

any of the Receivership Respondents may have;

9] to examine under oath any person the Receiver reasonably considers to have
knowledge of the affairs of the Receivership Respondents, including,
without limitation, any present or former director, officer, employee or any
other person registered or previously registered with the OSC or subject to
or formerly subject to the jurisdiction of the OSC or any other regulatory
body respecting or having jurisdiction over any of the Property and the

affairs of any of the Receivership Respondents; and

©®) to take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations,
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and in each case where the Receiver takes any such actions or steps, it shall be exclusively
authorized and empowered to do so, to the exclusion of all other Persons (as defined below),

including the Receivership Respondents, and without interference from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

5. THIS COURT ORDERS that (i) each of the Receivership Respondents, (ii) all of their
current and former directors, officers, employees, agents, accountants, legal counsel and
shareholders, and all other persons acting on their instructions or behalf, and (iii) all other
individuals, firms, corporations, governmental bodies or agencies, or other entities having notice
of this Order (all of the foregoing, collectively, being "Persons" and each being a "Person") shall
forthwith advise the Receiver of the existence of any Property in such Person's possession or
control, shall grant immediate and continued access to the Property to the Receiver, and shall

deliver all such Property to the Receiver upon the Receiver's request.

6. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not
required, to take possession and control of any monies, funds, deposit instruments, securities, or
other Property held by or in the name of any of the Receivership Respondents, or by any third
party for the benefit of any of the Receivership Respondents.

7. THIS COURT ORDERS that all Persons shall forthwith advise the Receiver of the
existence of any books, documents, securities, contracts, orders, corporate and accounting records,
and any other papers, records and information of any kind related to the business or affairs of any
of the Receivership Respondents, or the Property, and any computer programs, computer tapes,
computer disks, or other data storage media containing any such information (the foregoing,
collectively, the "Records") in that Person's possession or control, and shall provide to the
Receiver or permit the Receiver to make, retain and take away copies thereof and grant to the
Receiver unfettered access to and use of accounting, computer, software and physical facilities
relating thereto, provided however that nothing in this paragraph 7 or in paragraph 8 of this Order
shall require the delivery of Records, or the granting of access to Records, which may not be
disclosed or provided to the Receiver due to the privilege attaching to solicitor-client

communication or due to statutory provisions prohibiting such disclosure.
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8. THIS COURT ORDERS that if any Records are stored or otherwise contained on a
computer or other electronic system of information storage, whether by independent service
provider or otherwise, all Persons in possession or control of such Records shall forthwith give
unfettered access to the Receiver for the purpose of allowing the Receiver to recover and fully
copy all of the information contained therein whether by way of printing the information onto
paper or making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this
paragraph, all Persons shall provide the Receiver with all such assistance in gaining immediate
access to the information in the Records as the Receiver may in its discretion require including
providing the Receiver with instructions on the use of any computer or other system and providing
the Receiver with any and all access codes, account names and account numbers that may be

required to gain access to the information.

0. THIS COURT ORDERS that the Receiver shall provide each of the relevant landlords
with notice of the Receiver’s intention to remove any fixtures from any leased premises at least
seven (7) days prior to the date of the intended removal. The relevant landlord shall be entitled to
have a representative present in the leased premises to observe such removal and, if the landlord
disputes the Receiver’s entitlement to remove any such fixture under the provisions of the lease,
such fixture shall remain on the premises and shall be dealt with as agreed between any applicable
secured creditors, such landlord and the Receiver, or by further Order of this Court upon
application by the Receiver on at least two (2) days’ notice to such landlord and any such secured

creditors.
NO PROCEEDINGS AGAINST THE RECEIVER

10. THIS COURT ORDERS that no proceeding or enforcement process in any court or
tribunal (each, a "Proceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court.
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NO PROCEEDINGS AGAINST ANY OF THE RECEIVERSHIP RESPONDENTS OR
THE PROPERTY

11. THIS COURT ORDERS that no Proceeding against or in respect of any of the
Receivership Respondents or the Property shall be commenced or continued except with the
written consent of the Receiver or with leave of this Court and any and all Proceedings currently
under way against or in respect of any of the Receivership Respondents or the Property are hereby
stayed and suspended pending further Order of this Court, provided that nothing herein shall
prevent the commencement or continuation of any investigation or proceedings in respect of the

Receivership Respondents, or any of them, by or before the OSC and its enforcement staff.

NO EXERCISE OF RIGHTS OR REMEDIES

12. THIS COURT ORDERS that all rights and remedies against any of the Receivership
Respondents, the Receiver or affecting the Property are hereby stayed and suspended except with
the written consent of the Receiver or leave of this Court, provided however that this stay and
suspension does not apply in respect of any "eligible financial contract" as defined in the
Bankruptcy and Insolvency Act (Canada) (the "BIA"), and further provided that nothing in this
paragraph shall (i) empower the Receiver or the Receivership Respondents to carry on any
business which the Receivership Respondents are not lawfully entitled to carry on, (ii) exempt the
Receiver or the Receivership Respondents from compliance with statutory or regulatory provisions
relating to health, safety or the environment, (ii1) prevent the filing of any registration to preserve

or perfect a security interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH THE RECEIVER

13. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere
with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence
or permit in favour of or held by any of the Receivership Respondents, without written consent of

the Receiver or leave of this Court.

CONTINUATION OF SERVICES

14. THIS COURT ORDERS that all Persons having oral or written agreements with any of
the Receivership Respondents or statutory or regulatory mandates for the supply of goods and/or

services, including without limitation, all computer software, communication and other data
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services, centralized banking services, payroll services, insurance, transportation services, utility
or other services to any of the Receivership Respondents are hereby restrained until further Order
of this Court from discontinuing, altering, interfering with or terminating the supply of such goods
or services as may be required by the Receiver, and that the Receiver shall be entitled to the
continued use of the Receivership Respondents’ current telephone numbers, facsimile numbers,
internet addresses and domain names, provided in each case that the normal prices or charges for
all such goods or services received after the date of this Order are paid by the Receiver in
accordance with normal payment practices of the Receivership Respondents or such other
practices as may be agreed upon by the supplier or service provider and the Receiver, or as may

be ordered by this Court.

RECEIVER TO HOLD FUNDS

15. THIS COURT ORDERS that all funds, monies, cheques, instruments and other forms of
payments received or collected by the Receiver from and after the making of this Order from any
source whatsoever, including, without limitation, the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this
Order or hereafter coming into existence, shall be deposited into one or more new accounts to be
opened by the Receiver (the "Post Receivership Accounts") and the monies standing to the credit
of such Post Receivership Accounts from time to time, net of any disbursements provided for
herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any

further Order of this Court.

EMPLOYEES

16. THIS COURT ORDERS that all employees of the Receivership Respondents, if any,
shall remain the employees of the Receivership Respondents until such time as the Receiver, on
the Receivership Respondents’ behalf, may terminate the employment of such employees. The
Receiver shall not be liable for any employee-related liabilities, including any successor employer
liabilities as provided for in section 14.06(1.2) of the BIA, other than such amounts as the Receiver
may specifically agree in writing to pay, or in respect of its obligations under sections 81.4(5) or

81.6(3) of the BIA or under the Wage Earner Protection Program Act.
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PIPEDA AND ANTI-SPAM LEGISLATION

17. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Receiver shall disclose personal
information of identifiable individuals to prospective purchasers or bidders for the Property and to
their advisors, but only to the extent desirable or required to negotiate and attempt to complete one
or more sales of the Property (each, a "Sale"). Each prospective purchaser or bidder to whom such
personal information is disclosed shall maintain and protect the privacy of such information and
limit the use of such information to its evaluation of the Sale, and if it does not complete a Sale,
shall return all such information to the Receiver, or in the alternative destroy all such information.
The purchaser of any Property shall be entitled to continue to use the personal information
provided to it, and related to the Property purchased, in a manner which is in all material respects
identical to the prior use of such information by the Receivership Respondents, and shall return all
other personal information to the Receiver, or ensure that all other personal information is

destroyed.

18. THIS COURT ORDERS that any and all interested stakeholders in this proceeding and
their counsel are at liberty to serve or distribute this Order, any other materials and orders as may
be reasonably required in this proceeding, including any notices, or other correspondence, by
forwarding true copies thereof by electronic message to such other interested stakeholders in this
proceeding and their counsel and advisors. For greater certainty, any such distribution or service
shall be deemed to be in satisfaction of a legal or juridical obligation, and notice requirements

within the meaning of clause 3(c) of the Electronic Commerce Protection Regulations, Reg.

81000-2-175 (SOR/DORS).

LIMITATION ON ENVIRONMENTAL LIABILITIES

19. THIS COURT ORDERS that nothing herein contained shall require the Receiver to
occupy or to take control, care, charge, possession or management (separately and/or collectively,
"Possession") of any of the Property that might be environmentally contaminated, might be a
pollutant or a contaminant, or might cause or contribute to a spill, discharge, release or deposit of
a substance contrary to any federal, provincial or other law respecting the protection, conservation,

enhancement, remediation or rehabilitation of the environment or relating to the disposal of waste
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or other contamination including, without limitation, the Canadian Environmental Protection Act,
the Ontario Environmental Protection Act, the Ontario Water Resources Act or the Ontario
Occupational Health and Safety Act and regulations thereunder (the "Environmental
Legislation"), provided however that nothing herein shall exempt the Receiver from any duty to
report or make disclosure imposed by applicable Environmental Legislation. The Receiver shall
not, as a result of this Order or anything done in pursuance of the Receiver's duties and powers
under this Order, be deemed to be in Possession of any of the Property within the meaning of any

Environmental Legislation, unless it is actually in possession.

LIMITATION ON THE RECEIVER’S LIABILITY

20. THIS COURT ORDERS that the Receiver shall incur no liability or obligation as a result
of its appointment or the carrying out the provisions of this Order, save and except for any gross
negligence or wilful misconduct on its part, or in respect of its obligations under sections 81.4(5)
or 81.6(3) of the BIA or under the Wage Earner Protection Program Act. Nothing in this Order
shall derogate from the protections afforded the Receiver by section 14.06 of the BIA or by any

other applicable legislation.

RECEIVER'S ACCOUNTS

21. THIS COURT ORDERS that the Receiver and counsel to the Receiver shall be paid their
reasonable fees and disbursements, in each case at their standard rates and charges unless otherwise
ordered by the Court on the passing of accounts, and that the Receiver and counsel to the Receiver
shall be entitled to and are hereby granted a charge (the "Receiver's Charge") on the Property, as
security for such fees and disbursements, both before and after the making of this Order in respect
of these proceedings, and that the Receiver's Charge shall form a first charge on the Property in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in

favour of any Person, but subject to sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

22. THIS COURT ORDERS that the Receiver and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Receiver and its legal counsel are hereby

referred to a judge of the Commercial List of the Ontario Superior Court of Justice.
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23. THIS COURT ORDERS that prior to the passing of its accounts, the Receiver shall be at
liberty from time to time to apply reasonable amounts, out of the monies in its hands, against its
fees and disbursements, including legal fees and disbursements, incurred at the standard rates and
charges of the Receiver or its counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court.
FUNDING OF THE RECEIVERSHIP

24, THIS COURT ORDERS that the Receiver be at liberty and it is hereby empowered to
borrow by way of a revolving credit or otherwise, such monies from time to time as it may consider
necessary or desirable, provided that the outstanding principal amount does not exceed

$250,000.00 (or such greater amount as this Court may by further Order authorize) at any time, at
such rate or rates of interest as it deems advisable for such period or periods of time as it may
arrange, for the purpose of funding the exercise of the powers and duties conferred upon the
Receiver by this Order, including interim expenditures. The whole of the Property shall be and is
hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as
security for the payment of the monies borrowed, together with interest and charges thereon, in
priority to all security interests, trusts, liens, charges and encumbrances, statutory or otherwise, in
favour of any Person, but subordinate in priority to the Receiver’s Charge and the charges as set

out in sections 14.06(7), 81.4(4), and 81.6(2) of the BIA.

25. THIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other
security granted by the Receiver in connection with its borrowings under this Order shall be

enforced without leave of this Court.

26. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates
substantially in the form annexed as Schedule "D" hereto (the "Receiver’s Certificates") for any

amount borrowed by it pursuant to this Order.

27. THIS COURT ORDERS that the monies from time to time borrowed by the Receiver
pursuant to this Order or any further order of this Court and any and all Receiver’s Certificates
evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed

to by the holders of any prior issued Receiver's Certificates.
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SEALING

28. THIS COURT ORDERS that the OSC is authorized to redact any Personal Information
(as defined below) contained in the exhibits to the Collins Affidavit (as so redacted, the “Redacted
Exhibits”) and file with the Court the Collins Affidavit with the Redacted Exhibits. “Personal
Information” means information about an identifiable individual, including, but not limited to, the
following: (i) social insurance number; (ii) driver’s license number; (iii) passport number; (iv)
license plate number; (v) health plan number; (vi) date of birth; (vii) address (not including city or
province); (viii) telephone number; and (ix) bank or trading account number (including a joint
account). For greater certainty, “Personal Information” does not include an individual’s name or
the title, contact information, or designation of an individual in a business, professional, or official

capacity.

29. THIS COURT ORDERS that the OSC shall file with the Court the Collins Affidavit
without exhibits pending filing of the Redacted Exhibits with the Court. The OSC shall file the

Redacted Exhibits with the Court as soon as reasonably practicable.

30. THIS COURT ORDERS that the OSC is authorized to deliver the Collins Affidavit
containing the unredacted exhibits to each of the following parties and its respective lawyers: the
Receiver and the Respondents (each such party, a “Recipient”). Each Recipient shall keep the
unredacted exhibits to the Collins Affidavit confidential and shall not disclose the unredacted

exhibits to the Collins Affidavit to any other party without further order of the Court.

31. THIS COURT ORDERS that the unredacted exhibits to the Collins Affidavit shall be
sealed, kept confidential and shall not form part of the public record pending further Order of the
Court.

SERVICE AND NOTICE

32. THIS COURT ORDERS that the E-Service Protocol of the Commercial List (the
"Protocol") is approved and adopted by reference herein and, in this proceeding, the service of
documents made in accordance with the Protocol (which can be found on the Commercial List

website at http://www.ontariocourts.ca/scj/practice/practice-directions/toronto/eservice-

commercial/) shall be valid and effective service. Subject to Rule 17.05 of the Rules of Civil
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Procedure (the "Rules") this Order shall constitute an order for substituted service pursuant to
Rule 16.04 of the Rules. Subject to Rule 3.01(d) of the Rules and paragraph 21 of the Protocol,
service of documents in accordance with the Protocol will be effective on transmission. This Court
further orders that a Case Website shall be established in accordance with the Protocol with the

following URL: https://www.ksvadvisory.com/experience/case/go-to.

33. THIS COURT ORDERS that if the service or distribution of documents in accordance
with the Protocol is not practicable, the Receiver is at liberty to serve or distribute this Order, any
other materials and orders in these proceedings, any notices or other correspondence, by
forwarding a notice with a link to the Case Website by email, ordinary mail, courier, personal
delivery or facsimile transmission to the Receivership Respondents’ creditors or other interested
parties at their respective addresses as last shown on the records of the Receivership Respondents
and that any such service or distribution by email, courier, personal delivery or facsimile
transmission shall be deemed to be received on the next business day following the date of

forwarding thereof, or if sent by ordinary mail, on the third business day after mailing.

GENERAL

34. THIS COURT ORDERS that the Receiver may from time to time apply to this Court for

advice and directions in the discharge of its powers and duties hereunder.

35. THIS COURT ORDERS that nothing in this Order shall prevent the Receiver from acting

as a trustee in bankruptcy of any of the Receivership Respondents.

36. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States to give
effect to this Order and to assist the Receiver and its agents in carrying out the terms of this Order.
All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this Court, as
may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in

carrying out the terms of this Order.

37. THIS COURT ORDERS that the Receiver be at liberty and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,
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for the recognition of this Order and for assistance in carrying out the terms of this Order, and that
the Receiver is authorized and empowered to act as a representative in respect of the within
proceedings for the purpose of having these proceedings recognized in a jurisdiction outside

Canada.

38. THIS COURT ORDERS that the Receiver may engage as its legal counsel Aird & Berlis
LLP, notwithstanding that Aird & Berlis LLP has had an advisory role with respect to the OSC in

connection with this proceeding.

39. THIS COURT ORDERS that any interested party may apply to this Court to vary or
amend this Order on not less than seven (7) days' notice to the Receiver and to any other party

likely to be affected by the order sought or upon such other notice, if any, as this Court may order.

40. THIS COURT ORDERS that this Order is effective from the date on which it is made,

and is enforceable without any need for entry and filing.
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Court File No./N° du dossier du greffe: CV-21-00643521-00CL

SCHEDULE "A"
REAL PROPERTY

527 Glendale Avenue
St. Catharines, ON
PIN: 46415-0949

185 Major MacKenzie Drive East
Richmond Hill, ON
PIN: 03139-0047

197 Major MacKenzie Drive East
Richmond Hill, ON
PIN: 03139-0049

209 Major MacKenzie Drive East
Richmond Hill, ON
PIN: 03139-0051

191 Major MacKenzie Drive East
Richmond Hill, ON
PIN: 03139-0048

203 Major MacKenzie Drive East
Richmond Hill, ON
PIN: 03139-0050

215 Major MacKenzie Drive East
Richmond Hill, ON
PIN: 03139-0052

4210 Lyons Creek Road
Niagara Falls, ON
PIN: 64258-0110

4248 Lyons Creek Road
Niagara Falls, ON
PIN: 64258-0713

2334 St. Paul Avenue
Niagara Falls, ON
PIN: 64269-0559

355 Adelaide Street West
Toronto, ON
PIN: 21412-0150
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12.

13.

14.

15.

16.

17.

46 Charlotte Street
Toronto, ON
PIN: 21412-0151

Highland Road
Hamilton, ON
PIN: 17376-0025

Upper Centennial Parkway
Hamilton, ON
PIN: 17376-0111

19 Beard Place
St. Catharines, ON
PIN: 46265-0022

7386 Islington Avenue
Vaughan, ON
PIN: 03222-0909

4951 Aurora Road
Stouffville, ON
PIN: 03691-0193

Court File No./N° du dossier du greffe: CV-21-00643521-00CL

L
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10.

1.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

SCHEDULE "B"
RECEIVERSHIP RESPONDENTS

. GO-TO DEVELOPMENTS HOLDINGS INC.

FURTADO HOLDINGS INC.

GO-TO DEVELOPMENTS ACQUISITIONS INC.
GO-TO GLENDALE AVENUE INC.

GO-TO GLENDALE AVENUE LP

GO-TO MAJOR MACKENZIE SOUTH BLOCK INC.
GO-TO MAJOR MACKENZIE SOUTH BLOCK LP
GO-TO MAJOR MACKENZIE SOUTH BLOCK II INC.
GO-TO MAJOR MACKENZIE SOUTH BLOCK II LP
GO-TO NTIAGARA FALLS CHIPPAWA INC.

GO-TO NIAGARA FALLS CHIPPAWA LP

GO-TO NIAGARA FALLS EAGLE VALLEY INC.
GO-TO NIAGARA FALLS EAGLE VALLEY LP
GO-TO SPADINA ADELAIDE SQUARE INC.
GO-TO SPADINA ADELAIDE SQUARE LP

GO-TO STONEY CREEK ELFRIDA INC.

GO-TO STONEY CREEK ELFRIDA LP

GO-TO ST. CATHARINES BEARD INC.

GO-TO ST. CATHARINES BEARD LP

GO-TO VAUGHAN ISLINGTON AVENUE INC.
GO-TO VAUGHAN ISLINGTON AVENUE LP
AURORA ROAD LIMITED PARTNERSHIP

2506039 ONTARIO LIMITED

Court File No./N° du dossier du greffe: CV-21-00643521-00CL
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SCHEDULE "C"
FREEZE DIRECTIONS

See attached.
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%; o Commizsion des 3 Finor 22m stage
e

‘Beourties valours mobilsmes 20 Seen Gireet West 20, rue quesn ouest
Bk Commission de |'Cniaric Toronic Of MEH 358 Toronin T WMEH 338

IN THE MATTER OF THE SECTRITIES ACT
F.5.00. 1980, c. 5.5, A5 AMENDED

- AND -

INTHE MATTEE OF GO-TO DEVELOPMENTS HOLDINGS INC.,
OSCAR FURTADD, and FURTADD HOLDINGS INC.

FEEEZE DIRECTION
{Sections 126{1Wb} and 126(14c))
T Ozcar Funtado (DOB: Taly 13, 19462)
2354 Salcame Drive
Ciakville, Cotarie
L&éH TH3
EE: Proceeds of sale of units of Go-To limited panmerships

TAKE NOTICE THAT pursuant #o paragraph 125(1wb) of the Secwrises dcr, B.5.0. 1090,
. 5.5, a5 amendad (the “Act™), you ars divected to refrain from withdrawing any funds, securities or
property: that constiabe or are derived from the procesds of or are otherwise related to the sale of
umits in any limited parmership related to Go-To Developments Holdings Inc. (“GTDHT), fom
another person or company wheo bas them on deposit, undsr control or for safekeeping; and, without
lmiting the genemlify of the forezoing, in BBC Direct Impesting account no. §25-82804-2-4 ("RBC
Direct Account™); and to bold these fupds, secunifies or property undl the Ootane Securities
Commission in writing revoke: or vanes this Ddrection or consents to release a particular fund
sequnities of property from thiz Direction or umfil the Owntarie Superior Court of Tustice erders
atherwize

AND TAKE FURTHER NOTICE that pursuant to paragraph 126(1)(c) of the Act, you are
directed to maintain funds, securities ar propsrty- that constmute or are derfved from the procesds
of ar are otherwize related fo the sale of units in any limitsd partnership related to GTDH: and,
withouat limitmg the peperality of the foregpoims, in the BRC Direct Account; and you are directad to
refrain from disposing of, mansfeming, dizsipating or otherwiz= dealing with or diminishing the value
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of those finds, serurites or property uofil the Oo@ane Securites Commission n wiiing revokes or
varies this Ddirection or comsents to releass a partiionlar fund, security or property oo tis Dirscton
or umil the Omtarie Superior Cournt of Justice orders otherwise, except that you may dispoze of
securities of dervaiives already held in the FBC Direct Account provided that any disposition eoours
through the facilities of a recognized exchanze and all procesds of such salss are maintained in the
FBC Direct Account

DATED at Toronto, Ontario this §° day of Decamber, 2021.

Timothy Mpsaley”
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Serurities VAT Mol 20 Ceen Street West 20, rue guesn owest
T Comimission de I"Ontaria Toromo O MEH 358 Tormnko O MSH 328

IN THE MATTER OF THE SECTURITIES ACT
FL5.0. 1990, c. 5.5 AS AMENDED

-AND -

IN THE MATTER OF CO-TO DEVELOFAENTS HOLDINGS INC
OSCAR FURTADO, and FURTADD HOLDINGS INC.

FREEZE DIRECTION
{Section 126{1)a})

TO: The Manager

BB Direct Investing Inc.
20 Bay Sireat

PO Box 75

Toronto, 0N M5T 173

RE: FURTADO, Oscar
Account No. §85-92B08-2-4
{CAD and TI5IN)

TAERKE NOTICE that pursuant to paragzaph 126{1)a) of the Securizes Acr, BL.5.0. 18940,
c. 5. 5, as amended (the "Act™), BBC Direct Investing Inc. {"RBC Direct™) & diected to refain any
fumds, securites or property that it has oo deposit or under &is conmol or for safekeeping in the nama
of or otherwise under the cooimo! of Cscar Furtade, inchding any funds, secuntes or property on
deposit m account no. GB3-02809-2-2 (the “Accenni™), and hold the fimds, securities or properiy
nmoiil the Onmno Securitiss Commizsion in wriing revokes or varies this Discton or consents o
release a particoiar fimd, securities or property fom this Diecton or uniil the Cmiano Superior
Cionart of Fastice orders othermize, with the exception that seouniiies or denvatives already held in the
Accoumt may be sold provided that any disposifion ooours dhrough the facilities of a recognized
enchange and all precesds of such sales are maintained in the Acommz.
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AND TAKE FURTHEER NOTICE THAT this Direction applies to any and all fimds,
SECUritles ar property in a recognized cleanns agency and to any and all securifies in the process of
transfer by a tramsfar agent.

AND TAEF FUETHEE NOTICE THAT this Direction may be served by e-mail, fax or
courier to the abdwe-peted address for and the last known address of the parties named in this
Directon in the reconds of EBC Direct.

DATED at Toronto, Omfario this 6 day of December, 2021

“Timothy Moseley”
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SCHEDULE "D"
RECEIVER CERTIFICATE

CERTIFICATE NO.

AMOUNT §

L. THIS IS TO CERTIFY that KSV Restructuring Inc., the receiver and manager (the
"Receiver") of the real property listed on Schedule "A" of the Receivership Order (as defined
below) (the "Real Property") and all the other assets, undertakings and properties of each of the
parties listed on Schedule "B" of the Receivership Order (the "Receivership Respondents"),
including all of the assets held in trust or required to be held in trust by or for any of the
Receivership Respondents, or by their lawyers, agents and/or any other Person (as defined in the
Receivership Order), and all proceeds thereof (together with the Real Property, the "Property"),
appointed by Order of the Ontario Superior Court of Justice (Commercial List) (the "Court") dated
the 9™ day of December, 2021 (the "Receivership Order") made in an application having Court
file number CV-21-00673521-00CL, has received as such Receiver from the holder of this
certificate (the "Lender") the principal sum of $ , being part of the total principal sum

of $250,000.00 which the Receiver is authorized to borrow under and pursuant to the Receivership

Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with
interest thereon calculated and compounded [daily][monthly not in advance on the day
of each month] after the date hereof at a notional rate per annum equal to the rate of per

cent above the prime commercial lending rate of Bank of from time to time.

3. Such principal sum with interest thereon is, by the terms of the Receivership Order,

together with the principal sums and interest thereon of all other certificates issued by the Receiver
pursuant to the Receivership Order or to any further order of the Court, a charge upon the whole
of the Property, in priority to the security interests of any other person, but subject to the priority
of the charges set out in the Receivership Order and in the Bankruptcy and Insolvency Act, and the
right of the Receiver to indemnify itself out of such Property in respect of its remuneration and

€Xpenscs.
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4. All sums payable in respect of principal and interest under this certificate are payable at

the main office of the Lender at Toronto, Ontario.

5. Until all liability in respect of this certificate has been terminated, no certificates creating
charges ranking or purporting to rank in priority to this certificate shall be issued by the Receiver
to any person other than the holder of this certificate without the prior written consent of the holder

of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with
the Property as authorized by the Receivership Order and as authorized by any further or other
order of the Court.

7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum

in respect of which it may issue certificates under the terms of the Receivership Order.

DATED the day of. ,20_.

KSV Restructuring Inc., solely in its capacity as
Receiver of the Property, and not in its personal
capacity

Per:

Name:
Title:
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ONTARIO SECURITIES COMMISSION GO-TO DEVELOPMENTS HOLDINGS INC,, ET AL.

Applicant Respondents

Court File No. CV-21-00673521-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

Proceedings commenced at Toronto

ORDER
(appointing Receiver)

Ontario Securities Commission
20 Queen Street West, 22" Floor
Toronto, ON M5H 3S8

Erin Hoult (LSO No. 54002C)
Tel.: (416) 593-8290
Email: ehoult@osc.gov.on.ca

Lawyers for the Ontario Securities Commission
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COURT OF APPEAL FOR ONTARIO

CITATION: Ontario Securities Commission v. Go-To Developments Holdings
Inc., 2022 ONCA 328

DATE: 20220428

DOCKET: C70114

Gillese, Miller and Coroza JJ.A.
BETWEEN
Ontario Securities Commission

Applicant (Respondent)

and

Go-To Developments Holdings Inc., Oscar Furtado, Furtado
Holdings Inc., Go-To Developments Acquisitions Inc., Go-To
Glendale Avenue Inc., Go-To Glendale Avenue LP, Go-To Major
Mackenzie South Block Inc., Go-To Major Mackenzie South Block
LP, Go-To Major Mackenzie South Block Il Inc., Go-To Major
Mackenzie South Block Il LP, Go-To Niagara Falls Chippawa Inc.,
Go-To Niagara Falls Chippawa LP, Go-To Niagara Falls Eagle
Valley Inc., Go-To Niagara Falls Eagle Valley LP, Go-To Spadina
Adelaide Square Inc., Go-To Spadina Adelaide Square LP, Go-To
Stoney Creek Elfrida Inc., Go-To Stoney Creek Elfrida LP, Go-To St.
Catharines Beard Inc., Go-To St. Catharines Beard LP, Go-To
Vaughan Islington Avenue Inc., Go-To Vaughan Islington Avenue
LP, Aurora Road Limited Partnership and 2506039 Ontario Limited

Respondents (Appellants)
Gregory Azeff and Monica Faheim, for the appellants

R. Paul Steep, Erin Hoult, Shane D’Souza and Braden Stapleton, for the
respondent

lan Aversa and Tamie Dolny, for KSV Restructuring Inc.

Heard: April 13, 2022
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On appeal from the order of Justice Laurence A. Pattillo of the Superior Court of
Justice, dated December 10, 2021, with reasons at 2021 ONSC 8133.

REASONS FOR DECISION

OVERVIEW

[11 The Ontario Securities Commission (the “Commission”) has been
investigating the appellants for breaches of securities law. Oscar Furtado is the
principal of Go-To Developments Holdings Inc. According to the Commission,
Mr. Furtado is the directing mind of the other appellants, including Go-To Spadina
Adelaide Square LP (“Adelaide LP”). The Commission investigation revealed,
among other things, that undisclosed payments were made to Mr. Furtado
resulting in misappropriation and improper use of Adelaide LP funds. Some of
these funds had been transferred to Mr. Furtado’s personal RBC Direct Investing

account (the “Account”).

[2] On December 6, 2021, the Commission issued two freeze directions under
s. 126(1) of the Securities Act, R.S.0. 1990, c. S.5 (the “Act”). These directions
require Mr. Furtado to maintain and refrain from imperiling assets derived from
investor funds and require RBC Direct Investing to maintain the assets in the
Account. That same day, the Commission served a notice of application to appoint
a receiver and manager for Go-To Developments Holdings Inc. and other related

companies under s. 129 of the Act and to continue the freeze directions. The notice
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of application stated that Mr. Furtado appeared to have defrauded investors and

engaged in undisclosed self-dealing.

[3] The hearing took place on December 9, 2021. At the hearing, Mr. Furtado
was represented by counsel who had represented him throughout the Commission
investigation. Counsel indicated that his appearance that day was for the limited
purpose of seeking a short adjournment so that Mr. Furtado could retain new
counsel and file responding material. In support of his adjournment request,
Mr. Furtado offered terms including continuing the freeze directions (with some
access for legal fees and living expenses), production of the investigation
transcripts, and the appointment of a monitor, as opposed to a receiver. The

Commission opposed the adjournment request.

[4] The application judge denied the adjournment. He explained that, based on
the allegations in the Commission materials concerning Mr. Furtado’s actions in
his dealings with Go-To projects and specifically Adelaide LP, despite the length
of time the Commission investigation had been ongoing, the interests of the
investors made it necessary to deal with the application rather than adjourn it and
leave Mr. Furtado in charge. He also said that it was his view that Mr. Furtado had

sufficient notice to file material.

[5] The application judge granted the application, appointed KSV Restructuring

Inc. as receiver and manager, and continued the freeze directions (the
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“‘Receivership Order”). He said that the Commission’s evidence of Mr. Furtado’s
dealings in respect of Adelaide LP satisfied him that it was in the best interests of
the investors in the Go-To projects that a receiver be appointed to ensure those

projects are properly administered and the investors’ interests are protected.

[6] The appellants appeal the Receivership Order. They also moved for a stay
of that order. On December 29, 2021, Sossin J.A. dismissed the stay motion and

reserved the cost consequences of the motion to the panel hearing the appeal.
[71 On appeal, the appellants submit that the application judge erred in:

1. denying their adjournment request; and
2. admitting the transcripts of Mr. Furtado’s examination in the Commission

investigation.
[8] For the reasons that follow, the appeal is dismissed.
THE FRESH EVIDENCE

[9] The Commission applies for the admission of fresh evidence. The fresh
evidence consists of two reports of the receiver and further evidence of the
appellants’ actions since the Receivership Order. Among other things, the fresh
evidence shows that after Mr. Furtado was served with the application record —
which included the freeze direction prohibiting him from dealing with properties

derived from investor funds — Mr. Furtado entered into an agreement to sell the
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largest asset of any of the Go-To entities, and his friends and family cancelled

purchase contracts for pre-sale Go-To condominiums.

[10] The fresh evidence is admitted. It is credible, was not available when the

application was heard, and is relevant.
ANALYSIS

[11] The decision whether to grant an adjournment will be set aside only where
the judge misdirected him or herself or was so clearly wrong as to amount to an
injustice: Bank of Montreal v. Cadogan, 2021 ONCA 405, at para. 8; Penner v.
Niagara (Regional Police Services Board), 2013 SCC 19, [2013] 2 S.C.R. 125, at

para. 27. The application judge did not misdirect himself.

[12] Farfrom being “clearly wrong”, the fresh evidence shows that the application
judge’s concerns about Mr. Furtado’s conduct were justified. The fresh evidence
also demonstrates that the Go-To entities are in financial distress. The application
judge denied the adjournment and made the Receivership Order based on
concerns about Mr. Furtado’s ability to operate Go-To in a manner compliant with
securities laws and to protect the investors. The fresh evidence demonstrates
further misconduct and self-dealing after Mr. Furtado was served with the
application materials. It is also significant that the application judge was satisfied

that Mr. Furtado had sufficient notice of the application and time to respond.
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[13] The appellants also challenge the application judge’s reliance on the
transcripts of Mr. Furtado’s examination in the Commission investigation, claiming
that the transcripts were inadmissible. They raise this issue for the first time before

this court. We decline to address it.

[14] The appellants did not raise this objection before the application judge. On
the contrary, in support of their request for an adjournment, Mr. Furtado offered
terms that included production of the investigation transcripts. And, on the stay
motion, the appellants argued that the Commission ought to have provided them

with complete copies of the investigation transcripts rather than excerpts.

[15] Because this issue was not raised below, there is no adequate record on
which this court could consider and decide it. The Commission may well have
adduced evidence on the matter; the parties would have had the opportunity to
squarely argue the matter, in the context of an appropriately constructed record;
and the application judge would have decided the matter and given reasons for
that decision. The foundation of the appellants’ argument on this matter is complex.
It is a matter that must be decided on a proper record and with the benefit of full

consideration at the lower court.

[16] For these reasons, we see no error in the application judge admitting the

transcripts and relying on them.
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DISPOSITION

[17] Accordingly, the appeal is dismissed. The parties advised the court that they
had agreed on an order of no costs. Consequently, no costs are ordered in respect

of the appeal or the stay motion.

e
i 4.4,

g . CQRO‘ZA T. A,
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THE HONOURABLE JUSTICE GILLESE ) THURSDAY, THE 28"

DAY OF APRIL, 2022

S S’

THE HONOURABLE JUSTICE MILLER

THE HONOURABLE JUSTICE COROZA

BETWEEN:

ONTARIO SECURITIES COMMISSION

Applicant
(Respondent)

- and-

GO-TO DEVELOPMENTS HOLDINGS INC., OSCAR FURTADO, FURTADO
HOLDINGS INC., GO-TO DEVELOPMENTS ACQUISITIONS INC,, GO-TO
GLENDALE AVENUE INC., GO-TO GLENDALE AVENUE LP, GO-TO MAJOR
MACKENZIE SOUTH BLOCK INC., GO-TO MAJOR MACKENZIE SOUTH BLOCK
LP, GO-TO MAJOR MACKENZIE SOUTH BLOCK II INC., GO-TO MAJOR
MACKENZIE SOUTH BLOCK II LP, GO-TO NIAGARA FALLS CHIPPAWA INC.,
GO-TO NIAGARA FALLS CHIPPAWA LP, GO-TO NIAGARA FALLS EAGLE
VALLEY INC., GO-TO NIAGARA FALLS EAGLE VALLEY LP, GO-TO SPADINA
ADELAIDE SQUARE INC., GO-TO SPADINA ADELAIDE SQUARE LP, GO-TO
STONEY CREEK ELFRIDA INC., GO-TO STONEY CREEK ELFRIDA LP, GO-TO
ST. CATHARINES BEARD INC., GO-TO ST. CATHARINES BEARD LP, GO-TO
VAUGHAN ISLINGTON AVENUE INC., GO-TO VAUGHAN ISLINGTON AVENUE
LP, AURORA ROAD LIMITED PARTNERSHIP, and 2506039 ONTARIO LIMITED

Respondents
(Appellants)

ORDER

THIS APPEAL, brought by the Appellants, Go-To Developments Holdings Inc., Oscar
Furtado, F'urtado Holdings Inc., Go-To Developments Acquisitions Inc., Go-To Glendale Avenue
Inc., Go-To Glendale Avenue LP, Go-To Major Mackenzie South Block Inc., Go-To Major

63116005.2 1
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Mackenzie South Block LP, Go-To Major Mackenzie South Block II Inc., Go-To Major

Mackenzie South Block II LP, Go-To Niagara Falls Chippawa Inc., Go-To Niagara Falls
Chippawa LP, Go-To Niagara Falls Eagle Valley Inc., Go-To Niagara Falls Eagle Valley LP, Go-
To Spadina Adelaide Square Inc., Go-To Spadina Adelaide Square LP, Go-To Stoney Creek
Elfrida Inc., Go-To Stoney Creek Elfrida LP, Go-To St. Catharines Beard Inc., Go-To St.
Catharines Beard LP, Go-To Vaughan Islington Avenue Inc., Go-To Vaughan Islington Avenue
LP, Aurora Road Limited Partnership, and 2506039 Ontario Limited, from the Order of the
Honourable Justice Pattillo of the Ontario Superior Court of Justice (Commercial List), dated
December 10, 2021, and Motion brought by the Respondent, the Ontario Securities Commission,
to introduce fresh evidence (the “Motion™) were heard on April 13, 2022 at 130 Queen Street

West, Toronto, Ontario.

ON READING the Notice of Appeal dated December 14, 2021, Appeal Book and
Compendium, Factum and Book of Authorities of the Appellants, each dated January 13, 2022,
Certificate of Perfection filed January 14, 2022, Supplementary Book of Authorities of the
Appellants dated April 8, 2022, Respondent’s Compendium and Factum of the Ontario Securities
Commission, both dated March 14, 2022, Motion Record and Factum of the Ontario Securities
Commission, both dated March 10, 2022, Responding Motion Record and Factum of the
Appellants, both dated April 4, 2022, and Respondent’s Oral Argument Compendium dated April

7, 2022, and on hearing submissions from counsel to the Appellants and the Respondent,
1. THIS COURT ORDERS that the Motion is hereby granted.

2. THIS COURT ORDERS that the Appeal is hereby dismissed, without costs.
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MEMORANDUM OF ARGUMENT
PART I - OVERVIEW OF POSITION AND STATEMENT OF FACTS
Overview

1. The lack of procedural fairness afforded to the Applicants, Oscar Furtado and the related
Go-To limited partnerships (together, “Furtado” or the “Applicants”), in this case would offend
most people and undermine their confidence in the independence of the courts when reviewing the
actions of the Ontario Securities Commission (the “Commission”). Furtado has lost his business

and had his reputation irreparably impugned without ever having had an opportunity to be heard.

2. Furtado’s property development business was put into receivership at the request of the
Commission. The Commission moved on short (less than 3 days, versus the usual 10 days) notice,
despite the fact that Commission Staff (“Staff”’) had been investigating the matter for two years
and no immediate urgency was identified. Furtado’s counsel determined that he could not act in
the receivership proceeding, except for the limited purpose of seeking an adjournment, given his
law firm’s role in the underlying real estate transactions. Furtado made it clear that he wished to

defend the proceeding and that the appointment of a receiver would be detrimental to investors.

3. An adjournment was sought (so that counsel could be retained) and denied. The
application judge, Pattillo J., made highly prejudicial findings of fact based on the Commission’s
one-sided record while Furtado was not afforded the opportunity to cross-examine on Staff’s
affidavit or to file evidence or argument of his own. Justice Pattillo issued a final order appointing
a receiver (the “Receivership Order”). Such orders are extraordinary and, once made, set into

play a chain of events that are the “death knell” for the entities supplanted by the receiver.

4. The Ontario Securities Act, R.S.0. 1990, c. S.5 (the “Securities Act’) provides that the

Commission can apply for the appointment of a receiver on an ex parte basis, in which case an
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interim 15-day order is made with a comeback clause. The onus at the comeback attendance
remains with the Commission. Or, the Commission can move on 10 days’ notice in accordance

with the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 (the “Rules”). There is no other option.

5. Yet, in this case, the Commission did neither. It moved on short notice for a final order
and, thereafter, successfully opposed Furtado’s reasonable adjournment request which included an
agreement to have a monitor appointed and a consent continuation of the Commission’s asset

freeze direction.

6. The Court of Appeal has previously made it clear that, where findings on the merits are
made, respondents must be afforded a meaningful opportunity to respond. Furtado was given no
such opportunity. The Court of Appeal’s refusal to intervene in this case, and failure to insist that
Furtado be afforded the rights of procedural fairness and natural justice, raises concerns of broad

implication — the conduct was engaged in by Canada’s largest securities regulator.

7. Further, in support of its application to appoint a receiver, the Commission publicly filed
arecord which included extensive excerpts from compelled testimony (the “Transcripts’) without
first obtaining authorization from the Commission’s adjudicative Tribunal (the “Tribunal”).!
Commission Staff did so knowing that the legality of such conduct was to be determined in only
one week’s time in the Sharpe case. The Commission chose not to advise Pattillo J. that the matter
was live before its own Tribunal, nor did it raise the issue with Furtado. Rather, Commission Staff

assumed they would prevail in Sharpe and conducted themselves accordingly. They were wrong.

'The Tribunal is now the Capital Markets Tribunal, an independent adjudicative body established
by the Securities Commission Act, 2021, S.0O. 2021, c. 8, Sched. 9.



https://www.ontario.ca/laws/statute/21s08
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8. Between the issuance of the Receivership Order and the hearing of the appeal in this case,
the Tribunal found, in Sharpe, that the Commission had breached the confidentiality provisions in
the Securities Act. The Sharpe decision is squarely applicable to this case — it involves the exact

same unlawful conduct in the context of a receivership application by the Commission.

0. Accordingly, the Receivership Order issued by Pattillo J. was grounded in evidence that
was unlawfully filed with the Court by the Commission. Extraordinarily and impermissibly,
Commission Staff, through newly retained outside counsel, argued in the Appeal that their own
adjudicative Tribunal got it wrong in Sharpe. The Court of Appeal was again untroubled by this
conduct and “declined” to address the issue on the basis that Furtado had not raised it before the
Application Judge. The Court’s refusal to address the issue permitted Staffto engage in a collateral

attack on the decision of its own Tribunal.

10. This was an egregious error evidencing the consistently deferential approach afforded to
the Commission by the courts. It is a matter of broad public and national importance that this
Court make it clear that regulators are expected to comply with the terms of the legislation they
are, by statute, authorized to administer and that private litigants are entitled to expect that they
will be afforded basic rights of procedural fairness and natural justice by our courts, even when

regulators are the moving parties.

11. Equally, it is of broad public and national importance that Commission Staff be required
to follow the decisions of their own Tribunal in interpreting its home statute. The Court of Appeal
permitted the Commission to take a contrary position to the statutory Tribunal and tacitly endorsed

the Commission’s non-disclosure of the Transcripts issue to the Application Judge.
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Statement of Facts

The Receivership Order

12.  Prior to the issuance of the Receivership Order, Furtado and the Go-To Entities operated a
property development business.> Beginning in April 2019, Staff of the Commission commenced
an investigation into Furtado and certain Go-To Entities under section 11 of the Securities Act (the
“Investigation”). During the Investigation, Staff compelled Furtado to attend three separate
interviews to provide evidence between September 2020 and July 2021 (together, the “Compelled

Interviews”).’

13.  Nearly six months after the last of the Compelled Interviews, without any warning or
articulated urgency, Staff gave Furtado notice on December 6, 2021 of the Commission’s
application seeking the appointment of a receiver and manager over the Go-To Entities pursuant
to s. 129 of the Securities Act. The application was returnable less than three days later.* The
same day, Staff obtained two ex parte freeze directions from the Chair of the Commission (acting
in his executive capacity) freezing funds associated with the Go-To Entities and those held in

Furtado’s investment account (the “Freeze Directions”).’

14. In support of the receivership application, Commission Staff filed a 30 page affidavit that
was over 1,900 pages long with exhibits (the “Collins Affidavit”), and appended 206 pages from

the Transcripts from Furtado’s confidential Compelled Interviews and excerpts from transcripts

2 Affidavit of Oscar Furtado sworn December 14, 2021 (“Furtado Affidavit”) at paras. 4-5,
Application for Leave to Appeal Record (“AR”) Tab 6.

3 Furtado Affidavit at para. 12, AR Tab 6.
4 Notice of Application dated December 6, 2021, AR Tab 3.
3 Freeze Directions dated December 6, 2021 (“Freeze Directions”), AR Tab 4.
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from the compelled interview of one other individual.® Shortly thereafter, counsel for Furtado,
acting on a limited scope retainer for the sole purpose of seeking an adjournment of the application
hearing (due to his firm’s involvement in the impugned transactions), attempted to negotiate a
short adjournment with Commission Staff to permit Furtado time to retain counsel to substantively

respond to Staff’s very serious allegations.

15. In an effort to alleviate any perceived urgency of the application, Furtado proposed that the
Freeze Directions would continue and that he would consent to an appointment of a monitor over
the Go-To Entities pending the hearing of the application.” However, Staff would not agree and
the hearing proceeded in the afternoon of December 9, 2021, less than 72 hours after Furtado

received notice of it.

16. In his decision dated December 10, 2021 (the “Pattillo Decision”), Justice Pattillo noted
that Furtado “disagrees with the Commission’s allegations, particularly that he misled Staff during
the investigation and wants to respond.”® Nonetheless, he dismissed Furtado’s adjournment
request, finding, with no factual foundation, that Furtado had “sufficient notice to file material.”’

Plainly, Furtado did not have such an opportunity.

17. Relying on the uncontested evidence contained in the Collins Affidavit, including the

Transcripts, Justice Pattillo made a number of findings of fact that were of significant prejudice to

® Collins Affidavit pp. 1 — 30 and Exhibits 7, 8, 26, 39, 54, 55, 58, 59, 60, 63, 71, 72, 73, 74,

80, 81, 83, 88, 89, 90 and 91, pp. 61 — 93 and 136 — 167, 760 — 775, 974 — 996, 1111 —
Y?Ql, 1160 — 1173, 1185 — 1189, 1259 — 1285, 1324 — 1340, 1344 — 1347, 1365 — 1449, AR

Tab 5.

7 Furtado Affidavit at para. 26, AR Tab 6.
8 Decision of Justice Pattillo dated December 10, 2021 at para. 3 (“Pattillo Decision”), AR Tab

1A.
? Pattillo Decision at paras. 5-6, AR Tab 1A.
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Furtado.!® Based on these findings, Justice Pattillo granted the Receivership Order'!, which was
final, and Furtado was effectively precluded from challenging or otherwise reopening the decision

to appoint a receiver by the doctrine of res judicata.'?

18. Importantly, the Receivership Order was also not subject to the requirement that Staff make
any further motion to the court to continue it after an initial 15 day period, as would have been the
case if the application had been brought ex parte.!> In the latter circumstance, the onus would
have been on Staff to demonstrate the appropriateness of the order, not on Furtado to demonstrate

why it should not stand.

The Sharpe Decision — Released on March 30, 2022

19. The Sharpe application was heard by the adjudicative Tribunal of the Commission on
December 16, 2021, one week after the receivership hearing in this case. The key issue before the
Tribunal was whether the Commission, through Staff, had unlawfully publicly disclosed
transcripts from Mr. Sharpe’s compelled investigative interviews in the court record in support of
an application for the appointment of a receiver pursuant to s. 129 of the Securities Act. As

conceded by Staff, the issue raised in the application was novel. '*

19 pattillo Decision at para. 24, AR Tab 1A.

1 Shortly after the issuance of the Receivership Order, Furtado brought an urgent motion for a
stay before the Court of Appeal for Ontario heard on December 24, 2021. The motion was

dismissed by Sossin J.A. on December 29, 2021: Endorsement of Sossin J.A. dated December 29,
2021, AR Tab 7.

12 Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44.
13 Securities Act, R.S.0. 1990, ¢.S.5, as amended (“Securities Act”) | Valeurs Mobiliéres (Loi sur

les), L.R.O. 1990, chap. S.5 (“Loi sur les Valeurs Mobiliéres”) at s. 129(3) and (4).
14 Sharpe (Re), 2022 ONSEC 3 at para. 114 [Sharpe].



https://www.canlii.org/en/ca/scc/doc/2001/2001scc44/2001scc44.html
https://www.ontario.ca/laws/statute/90s05?search=Securities+Act#BK193
https://www.canlii.org/en/on/oncmt/doc/2022/2022onsec3/2022onsec3.html#par114
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20. In its decision released on March 30, 2022, the Tribunal found that the Commission had
breached the Securities Act by publicly disclosing compelled evidence, without first obtaining a s.
17 order and rejected outright Staff’s suggestion that the prohibitions on public disclosure

contained in the Securities Act do not apply to the Commission itself. !

21. In considering the competing interests at stake in determining whether compelled
testimony can be disclosed, the Tribunal described the Commission’s powers of compulsion as
“extraordinary” and held that the Commission was obligated to maintain all compelled evidence

“in the highest degree of confidence” as the “quid pro quo in return for” such powers. '®

22. The Tribunal’s decision in Sharpe relied heavily on jurisprudence of this Court addressing
the privacy rights afforded to compelled witnesses, including Deloitte & Touche LLP v. Ontario
(Securities Commission).!” The Tribunal affirmed this Court’s directive in Deloitte that the
Commission is “obligated to order disclosure only to the extent necessary to carry out its mandate

under the Act (emphasis in the original)”!®

and held that Staff’s attempt to bypass the mechanisms
set out in s. 17 of the Securities Act improperly deprived the Tribunal of the ability to exercise

control over the extent of the disclosure and to ensure that it was minimized.!” Further, the

Tribunal categorially rejected Staff’s submission that the Commission, through Staff, was entitled

15 Sharpe, supra at paras. 5 and 35.

16 Sharpe, supra at paras. 50-51 and 54, citing Black (Re), (2007) 31 OSCB 10397 [Black].
17 Deloitte & Touche LLP v. Ontario (Securities Commission), 2003 SCC 61 [Deloitte].

18 Sharpe, supra at para. 59, citing Deloitte at para. 29.

19 Sharpe, supra at para. 68.


https://www.canlii.org/en/on/oncmt/doc/2022/2022onsec3/2022onsec3.html#par35
https://www.canlii.org/en/on/oncmt/doc/2022/2022onsec3/2022onsec3.html#par50
https://advance.lexis.com/api/permalink/7e86f6bd-2d03-4273-adc1-f23cca1b5055/?context=1505209
https://www.canlii.org/en/ca/scc/doc/2003/2003scc61/2003scc61.html
https://www.canlii.org/en/on/oncmt/doc/2022/2022onsec3/2022onsec3.html#par59
https://www.canlii.org/en/ca/scc/doc/2003/2003scc61/2003scc61.html#par29
https://www.canlii.org/en/on/oncmt/doc/2022/2022onsec3/2022onsec3.html#par68
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to, itself, determine the appropriate use and disclosure of compelled testimony in “furthering its

public interest mandate.”°

The Appeal Decision

23. The appeal of the Receivership Order was heard by Gillese, Miller and Coroza JJ.A. on

April 13, 2022.

24. In Furtado’s factum dated January 13, 2022, in addition to raising arguments more broadly
regarding the lack of procedural fairness afforded in this case, Furtado submitted that Pattillo J.
erred at law in admitting and considering the Transcripts because they were protected by the
confidentiality provisions set out at s. 16 of the Securities Act and that Staff had filed them

improperly without having first obtained a s. 17 order from the Commission.?!

25. In its responding factum dated March 14, 2022, Commission Staff argued, as they had in
Sharpe, that they were not subject to s. 16 of the Securities Act and could use compelled evidence

as they saw fit, based on their own conception of the public interest.?

26. In his factum dated April 4, 2022 responding to the Commission’s fresh evidence motion
before the Court of Appeal, Furtado, relying on the recently-decided Sharpe case, again raised the
fact that the Receivership Order had been granted based on a record replete with compelled

evidence (the Transcripts) which was unlawfully before Justice Pattillo.?> Remarkably, on the

20 Sharpe, supra at para. 62, citing 4. v. Ontario (Securities Commission), 2006 CanLII 14414 (ON
SC) at paras. 44, 57.

2! Factum of the Appellants dated January 13, 2022 at paras. 49-63, AR Tab 8.

22 Factum of the Respondent Ontario Securities Commission dated March 14, 2022 at paras. 38 —
51, AR Tab 10.

23 Responding Factum of the Appellants dated April 4, 2022 at paras. 9 and 2029, AR Tab 11.



https://www.canlii.org/en/on/oncmt/doc/2022/2022onsec3/2022onsec3.html#par62
https://www.canlii.org/en/on/onsc/doc/2006/2006canlii14414/2006canlii14414.html#par44
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appeal, the Commission retained outside counsel to re-argue the positions rejected by the Tribunal

in Sharpe on the basis that the Tribunal got it wrong.

27. On April 28, 2022, the Court of Appeal released its Reasons for Decision dismissing
Furtado’s appeal (the “Reasons”).?* In the Reasons, the Court of Appeal failed to address the
glaring lack of procedural fairness and natural justice at first instance, wherein Furtado was unable
to mount a full answer and defence due the Commission’s short service of the Receivership

Application.

28. Further, the Court of Appeal declined to address the issue of the unlawful filing of the
Transcripts on the basis that Furtado did not object before Justice Pattillo.?* Ironically, the Court
of Appeal observed that if the Transcripts issue had been raised, the “Commission may well have
adduced evidence on the matter; the parties would have had the opportunity to squarely argue the
matter ...”?® The double standard applied by the Court of Appeal is palpable. The Court of Appeal

could just as easily have granted Furtado’s appeal on the same basis.

29. The inconsistent approach taken by the Court of Appeal to the Commission on the one
hand, the country’s largest securities regulator, and Furtado, a private citizen, on the other, is a

matter of very serious concern and has profound legal implications in Canada.

24 Court of Appeal for Ontario Reasons for Decision dated April 28, 2022 (“ONCA Reasons”),
AR Tab 1C

25 ONCA Reasons at para. 13, AR Tab 1C.
26 ONCA Reasons at para. 15, AR Tab 1C.
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PART II - QUESTIONS IN ISSUE

30. This case raises the following issues of national and public importance warranting guidance
by this Court:

Issue One: s it consistent with principles of natural justice and procedural fairness
for the Commission to be permitted to move on short notice for a final order from
the court for the appointment of a receiver, contrary to the statutory scheme under
s. 129 of the Securities Act, thereby denying the respondents an opportunity to

respond to the case against them?

Issue Two: Should Staff of the Commission be permitted to circumvent the effect
of a decision of their own Tribunal by arguing against it in an unrelated court

proceeding?
31. If leave is granted, the Supreme Court of Canada will be asked to order that the
Receivership Application be directed to a new hearing on notice, based upon a record that complies
with the confidentiality provisions of the Securities Act.?’ Furtado would consent to an interim

order in the interests of investors on acceptable terms pending the disposition of the new hearing.

PART III - STATEMENT OF ARGUMENT
Issue One
Short Notice is Inconsistent with the Statutory Scheme
32. It is a fundamental precept of natural justice and due process in the Canadian judicial

system that litigants receive adequate notice of the case against them.?® This is particularly so in

applications for the appointment of a receiver which is “extraordinary relief that should be granted

27 The Court’s jurisdiction to hear this appeal is founded in sections 40(1) and 45 of the Supreme
Court Act, R.S.C. 1985, c. S-26, as amended.

B[ W.A., Local 2-69 v. Consolidated Bathurst Packaging Ltd., [1990] 1 S.C.R. 282 at para. 23.



https://laws-lois.justice.gc.ca/eng/acts/s-26/FullText.html
https://laws-lois.justice.gc.ca/eng/acts/s-26/FullText.html
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii132/1990canlii132.html
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cautiously and sparingly.”?’ Notably, receivers appointed under the Securities Act are specifically
empowered to liquidate, wind up or sell companies.’® For these reasons, the “potentially
devastating effects of granting a receivership order must always be considered, and, if possible, a

remedy short of receivership should be used.”>!

33. Despite this, there has been a rise in applications for receiverships and similar remedies
brought by regulators on short or no notice. The courts have trended towards granting regulators
undue deference and subjected their submissions to insufficient scrutiny. Notably, Staff has never

been unsuccessful in seeking a receivership under s. 129 of the Securities Act.

34, Section 129 of the Securities Act affords the Commission the following options: (i) provide
respondents with no notice in situations of true urgency in which case such respondents can avail
themselves of the opportunity to respond to the case against them at the comeback hearing
contemplated by s. 129(4), or (ii) require that adequate notice be provided in the regular course,

being at least 10 days prior to the hearing of the application under the Rules.>?

35. There can be no justification for a third option of providing inadequate notice, leaving no
opportunity to respond. That is contrary to the statutory scheme and principles of natural justice

and procedural fairness. It is also fraught with risk for the Court to make a decision about whether

29 Romspen Investment Corp. v. 1514904 Ontario Ltd., 2010 ONSC 832 [Romspen] at para. 2;
Fisher Investments Ltd. v. Nusbaum (1988), 31 C.P.C. (2d) 158 (Ont. H.C.) [Fisher] at para. §;

Cascade Divide Enterprises Inc. v. Laliberte, 2013 BCSC 263 at para. 81.

30 Securities Act, at's. 129(5) / Loi sur les Valeurs Mobiliéres, ats. 129(5).

3V MTM Commercial Trust v. Statesman Riverside Quays Ltd., 2010 ABQB 647 at para 9.
32 Rule 38.06(3), Rules of Civil Procedure, RRO 1990, Reg 194.



https://www.canlii.org/en/on/onsc/doc/2010/2010onsc832/2010onsc832.html#par2
https://advance.lexis.com/api/permalink/7e86f6bd-2d03-4273-adc1-f23cca1b5055/?context=1505209
https://www.canlii.org/en/bc/bcsc/doc/2013/2013bcsc263/2013bcsc263.html#par81
https://www.ontario.ca/laws/statute/90s05#BK193
https://www.ontario.ca/fr/lois/loi/90s05#BK193
https://www.canlii.org/en/ab/abqb/doc/2010/2010abqb647/2010abqb647.html#par9
https://www.canlii.org/en/on/laws/regu/rro-1990-reg-194/latest/rro-1990-reg-194.html?autocompleteStr=Rules%20of%20civil%20pr&autocompletePos=1#sec38.06subsec3
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a receivership is in the “best interests of investors” without receiving evidence and submissions

from the party who is to be supplanted by the receiver.

36. A peculiarity of this case is that the Commission’s decision to proceed on short notice put
Furtado in a worse position than if the Commission had proceeded ex parte. Had Staff moved ex
parte, Furtado would have had an opportunity to respond to the case against him. Instead, the
Commission engineered a scenario in which it was able to take advantage of its short service to

obtain an uncontested final order based on unlawful evidence.

Final Orders Under s. 129 Require a Consideration of Both Sides of the Story

37. Unquestionably, a receivership is an extraordinary remedy with irreversible impact.** In
an application for the appointment of a receiver under the Securities Act, the court is essentially
being asked to grant a permanent remedy. In most cases, the company put into receivership is sold
or wound up even before any enforcement proceedings before the Commission are concluded. The
concerns raised by Furtado at the application hearing that appointing a receiver over the Go-To

Entities would effectively be a “death-knell” are on track to be borne out in this case.>*

38. In general, in considering the appropriate length of notice, courts are required to look at
relevant considerations in balancing competing interests, including, as a fundamental matter of
procedural fairness, whether the responding party had a true and meaningful opportunity to

respond. >’

33 Anderson v. Hunking, 2010 ONSC 4008 at para. 15; Fisher 31 C.P.C. (2d) 158 (Ont. H.C.),
supra at paras. 7-8.

34 Pattillo Decision at para. 28, AR Tab 1A.

35 Bank of Montreal v. Cadogan, 2021 ONCA 405 at para. 8.



https://www.canlii.org/en/on/onsc/doc/2010/2010onsc4008/2010onsc4008.html#par15
https://advance.lexis.com/api/permalink/7e86f6bd-2d03-4273-adc1-f23cca1b5055/?context=1505209
https://www.canlii.org/en/on/onca/doc/2021/2021onca405/2021onca405.html#par8
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39. With respect to private litigants, there is voluminous jurisprudence admonishing the
practice of short service. For example, in Porter v. Anytime Custom Mechanical Ltd., the appellant
received short notice (less than 24 hours) of an interlocutory injunction and was represented by
counsel at the hearing who sought an adjournment to permit the appellant time to cross-examine
on the respondent’s affidavit and file evidence of his own.*® The court of first instance granted

the adjournment but put a standstill order in place until the matter could be heard on the merits.

40. The Alberta Court of Appeal held that although the standstill order had “maybe [been]
granted on some kind of notice, and not ex parte ... we must note the shortness of the notice. For
all practical purposes, the order under appeal was in effect given ex parte.”3” The Court of Appeal
reasoned that “[t]he proper opportunity to respond refers to evidence too, not just a chance to make

argument. Arguing against one-sided incomplete evidence is often a hopeless task.”>®

41. Similarly, in Romspen, the Ontario Superior Court of Justice granted the respondents’
request for an adjournment of an application brought on short notice to appoint a receiver pursuant
to the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended, to permit them time to file

materials and conduct cross-examinations, finding:

The appointment of a receiver/manager is a serious matter. A hasty appointment made
without proper foundation could cause serious financial harm and prejudice to innocent
investors and third parties — Fisher Investments Ltd. v. Nusbaum (1988), 31 C.P.C. (2d)
158 (Ont. H.C.).*

36 Porter v. Anytime Custom Mechanical Ltd., 2007 ABCA 208 [Porter] at para. 4.
37 Porter, supra at para. 18.

38 Porter, supra at para. 22.

39 Romspen, supra at para. 2.



https://www.canlii.org/en/ab/abca/doc/2007/2007abca208/2007abca208.html#par4
https://www.canlii.org/en/ab/abca/doc/2007/2007abca208/2007abca208.html#par18
https://www.canlii.org/en/ab/abca/doc/2007/2007abca208/2007abca208.html#par22
https://www.canlii.org/en/on/onsc/doc/2010/2010onsc832/2010onsc832.html#par2
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42. Notably, the Court of Appeal for Ontario has criticized the overly “casual” manner in which
the Commercial List has granted receivership orders in the civil context which, in one case, was

found to have resulted in a “trampling” of procedural rights:*°

It bears noting, however, that if the matter had not proceeded through the numerous steps
on an ex parte basis, as it did, it would have been less likely to have gone astray, as it did.
The same may be said of the somewhat relaxed procedural approach taken to the
proceedings. Had the normally salutary processes of the Commercial List -- carefully
designed to permit the parties to get to the merits of a dispute and resolve them in “real
time” without trampling their procedural rights -- not been permitted to become overly
casual, [page424] as they did, the galloping nature of the receivership may well have been
reined in.*! [emphasis added]

43.  Inthis case, Pattillo J.’s determination that Furtado had an adequate opportunity to respond
to the Receivership Application is devoid of any analysis and plainly indefensible. Further, the
Pattillo Decision and the Court of Appeal’s refusal to engage in any meaningful analysis of
Furtado’s ability to respond are particularly unfair given the numerous findings of fact made by
Justice Pattillo. As held by the Court of Appeal for Ontario in Qin v. Ontario Securities
Commission, a final decision requiring assessment of the ultimate merits requires explanations

offered by the defence.*

44. Qin also demonstrates the dangers of lowering the standard for granting orders sought by
Staff. In that case, Justice Pattillo granted Staff’s application to continue freeze directions without
granting the respondents an opportunity to adduce evidence to contradict Staff’s allegations.*

However, following a hearing of the case on the merits, where both sides were heard, the

40 Akagi v. Synergy Group, 2015 ONCA 368 [Akagi] at para. 94.

4 Akagi, supra at para. 94.

42 Qin v. Ontario Securities Commission, 2021 ONCA 165 [Qin] at para. 24.
3 0SC v. Future Solar, 2015 ONSC 2334.



https://www.canlii.org/en/on/onca/doc/2015/2015onca368/2015onca368.html#par94
https://www.canlii.org/en/on/onca/doc/2015/2015onca368/2015onca368.html#par94
https://www.canlii.org/en/on/onca/doc/2021/2021onca165/2021onca165.html#par24
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Commission Tribunal dismissed the case against the respondents.** The respondents then sued
the Commission for malicious prosecution. The motions judge held that the respondents’ action

was barred by the doctrine of issue estoppel as a result of the findings made by Justice Pattillo.*

45. On appeal, Justice Doherty, delivering reasons for the Court of Appeal, held that issue
estoppel did not apply because the findings made by Justice Pattillo were limited to satisfying a
lower standard of establishing a “serious issue to be tried”, which justified not assessing
exculpatory evidence. Crucially, to have made findings sufficient to satisfy the higher standard of
“reasonable and probable grounds”, Justice Doherty reasoned that Justice Pattillo would have had

to consider any exculpatory material tendered by the respondents/appellants.*®

46. The reasoning of the Court of Appeal in Qin is directly contrary to the decisions of Justice
Pattillo and the Court of Appeal in this case. Justice Pattillo made unqualified findings against
Furtado and ordered an extraordinary remedy with irreversible consequences, without even giving
him an opportunity to file any exculpatory evidence, let alone consider and assess such evidence.

The Court of Appeal has now approved that approach.

47. It is imperative that this Court intervene and direct that, as the statutory scheme prescribes,
in receivership applications, respondents should either be provided with a “come back™ date, as
required for ex parte applications, or receive proper notice that allows them a realistic opportunity
to respond. This direction would restore confidence in the courts as a neutral arbiter of the actions

of the Commission and other administrative agencies.

# Qin, supra at para. 10.
4 Qin, supra at para. 13.

4 Qin, supra at para. 26.
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Issue Two
Was the Commission Required to Follow its Own Tribunal’s Interpretation of its Home Statute?

48. The Tribunal decided in Sharpe that the Commission had breached the Securities Act by
publicly filing compelled evidence without prior authorization. The Commission had engaged in
the exact same conduct vis-a-vis Furtado. On appeal, rather than concede the issue that had been

decided by the Tribunal, the Commission retained outside counsel to attempt to re-argue the issue.

49. As a matter of law, the Commission was not permitted to challenge the validity of the
Tribunal’s decision in Sharpe in an unrelated proceeding. As recognized by this Court, parties
must be prevented from circumventing the effect of decisions rendered against them by courts or
administrative tribunals by challenging them in the wrong forum. Permitting Staff to do so resulted

in an abuse of process.*’

50. Instead of addressing this serious issue, the Court of Appeal placed the onus on Furtado to
have raised the matter with the Application Judge. This approach stands in troubling and direct
contrast to the Tribunal’s own expectation of Commission Staff and their duties under the

Securities Act.*®

51. Additionally, Staff counsel, like all lawyers, are bound by professional obligations to raise
relevant authorities with the court.*” Lawyers’ duties of candour have been specifically held to

apply to the obligation to inform the court of relevant contradictory authorities, even where they

4T Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63 at paras. 33-34 and 47; Garland v.
Consumers' Gas Co., 2004 SCC 25 at para. 71.

8 Sharpe, supra at paras. 67 and 126-127.

49 Ontario Rules of Professional Conduct s. 5.1-2; see also Blake v. Blake, 2019 ONSC 4062.
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are non-binding.’® These obligations apply to Staff given their authority — and duty — to administer

the Securities Act in accordance with its provisions.>!

52. Moreover, the Tribunal in Sharpe specifically confirmed Staff’s responsibility to raise the
issue of the lawfulness of the public disclosure of compelled evidence with the court prior to its
filing in circumstances where it is the only party in a position to raise the issue.>* Although the
receivership application in Sharpe proceeded ex parte, this standard should apply in all cases as

making lawful use of evidence compelled under the Securities Act is a statutory duty of Staff.

53. Only Staff was in a position to raise the issue with the court in the circumstances. Staff
was well aware that the Commission’s disclosure of compelled testimony was a live issue in
Sharpe. Then Vice-Chair, now Chief Adjudicator, Moseley had ordered that the legal question of
whether “the Commission can publicly disclose compelled evidence obtained under a s. 11 order
when it brings an application for the appointment of a receiver under s. 129 of the Securities Act
without first obtaining a s. 17 order” was to be heard by the Tribunal on December 16, 2021.5

The issue was notorious within the securities litigation bar and publicized widely.>*

54. Nonetheless, the Commission did not advise Justice Pattillo of the fact that the Sharpe
application was pending before the Tribunal. Instead, it publicly filed and relied upon a record

which included compelled evidence assuming that it would prevail in Sharpe, which it did not.

30 Kapoor v. The Law Society of Saskatchewan, 2019 SKCA 85 at para. 29.
St Securities Act, s. 3.2(2) / Loi sur les Valeurs Mobiliéres, ats. 3.2(2).

52 Sharpe, supra at para. 67.

53 Sharpe, supra at para. 3.

5% The Globe and Mail, Former Bridging Finance CEO seeks to quash OSC investigation (July
2021), AR Tab 12.
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The Receivership Order was Granted Based on an Unlawful Record and the Commission’s
Arguments on Appeal Foreshadow Future Unlawful Conduct

55. It is apparent that Justice Pattillo relied on the Transcripts in coming to his decision to grant
the Receivership Order. By way of example, Justice Pattillo specifically found that: “The
Commission’s evidence establishes Furtado ... Gave false and/or misleading evidence to Staff

about his dealings with ASD and Furtado Holdings’ receipt of shares and money from ASD.”

56. A reasonable person informed of these facts would be concerned that the Court of Appeal
on the one hand decided to shield the conduct of the Commission from review, notwithstanding
the seriousness of the issue of the lawful use of compelled evidence, while on the other hand, was
entirely dismissive of Furtado’s complaint that short service had deprived him of the opportunity

to respond to the Commission’s allegations.

57. The Court of Appeal decision animates a double standard. It will give a license to the
Commission and potentially other regulators who oversee the capital markets and financial
services industry to bend the rules. Further, it is unclear whether the Commission intends to respect
the Tribunal’s decision in Sharpe. Accordingly, evidentiary challenges will continue to be
considerations for respondents in receivership applications brought by the Commission (and other

securities regulators across the country).

58. It is matter of broad public importance for this Court to make clear that principles of

procedural fairness and natural justice must be complied with when such applications are brought

53 Pattillo Decision at para. 24(c), AR Tab 1A.
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to the courts by regulators.® Such rights are not subject to deference and should not be
compromised simply because the applicant is the Ontario Securities Commission as opposed to a

private litigant.

Summary

59. Given the position of privilege and power imbalance enjoyed by Canadian regulatory
authorities engaged in litigation, they ought to be held to at least the same standard of conduct as
private litigants. There was absolutely no legitimate reason for the Commission to have proceeded
as it did and deprive Furtado of his procedural and substantive rights, and less reason for the

Superior Court and Court of Appeal for Ontario to allow this to happen.

60. In short, the Commission ambushed Furtado with incredibly voluminous materials and
deprived him of his ability (and right) to effectively respond (including, in particular, through

cross-examination). This is not the way the justice system is intended to function.

56 Each of the provincial securities statutes have an equivalent to s. 129 in the Ontario Securities
Act / Loi sur les Valeurs Mobilieres, at s. 129; Securities Act, RSBC 1996, ¢ 418 at s. 179.1;
Securities Act, RSA 2000, ¢ S-4 at s. 48; Securities Act, CCSM, c. S50 at's. 27(1) / Loi sur les
Valeurs Nobiliéeres, C.P.L.M. c. S50; Securities Act, SNB 2004, ¢ S-5.5 at s. 188(1) / Loi sur
les Valeurs Mobilieres, LN-B 2004, ¢ S-5.5; Securities Act, RSNL 1990, ch S-13. ats. 128.2;
Securities Act, ch 418, 1989 at a. 29D; Securities Act — SPEI 2007, ¢ 17 at s. 37(1); The
Securities Act, 1988, SS 1988-89, ¢ S-42.2 at s. 135.5; Act Respecting the Regulation of the

Financial Sector, E-6.1 at s. 19.1 / Loi Sur L encadrement Du Secteur Financier, chapiter E-

3.1. Accordingly, this Court has an opportunity in this case to provide guidance to regulators
across the country to discharge their duties to administer securities laws in a manner that is

consistent with the principles of procedural fairness and natural justice.
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61. Further, the result of Staff’s short service was to constrain the court’s supervisory function
contemplated by the Securities Act — Staft’s election to proceed on insufficient notice meant that
the court would only ever hear one side of a story that has two sides. Yet the importance of the
court’s supervision is more important now than ever, given the recent grants of increasing powers

to securities commissions across the country.®’

62. Furtado respectfully submits that this case raises key issues of: (i) such national and public
importance, and (ii) such significance to the Applicants that leave to appeal to the Supreme Court

of Canada should be granted.

PART IV — COSTS SUBMISSIONS

63. The Applicants seek their costs of this application for leave, and ultimately of the appeal

here and throughout the courts below.

PART V — ORDER SOUGHT

64. For all of the above reasons, the Applicants seek an Order granting them leave to appeal to
the Supreme Court of Canada from the Reasons for Decision of the Court of Appeal dated April

28, 2022, with costs.

ST https://www.bcsc.bc.ca/about/media-room/news-releases/2020/19-landmark-changes-to-the-

securities-act-set-to-take-effect; see also recommendations of the Ontario Capital Markets
Modernization Taskforce, calling for increase enforcement powers for the OSC:
https://files.ontario.ca/books/mof-capital-markets-modernization-taskforce-final-report-en-2021-
01-22-v2.pdf. The Ontario Government seeks to implement those recommendations in the
proposed Capital Markets Act:
https://www.ontariocanada.com/registry/view.do?postingld=38527&language=en. The draft act
has been criticized for creating “sweeping new open-ended powers of enforcement” given to the
new securities regulator: https:/www.dwpv.com/-/media/Files/PDF_EN/2022/2022-02-18-
Davies-Capital-Markets-Act-Comment-Letter.ashx]
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All of which is respectfully submitted this 27" day of June, 2022.

\)

Gregory R. Azeff / Monica Faheim
Miller Thomson LLP

N

Alistair Crawley / Melissa MacKewn / Dana Carson
Crawley MacKewn Brush LLP

Lawyers for the Applicants,
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Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

ONTARIO SECURITIES COMMISSION
Applicant

-and -

GO-TO DEVELOPMENTS HOLDINGS INC., OSCAR FURTADO, FURTADO
HOLDINGS INC., GO-TO DEVELOPMENTS ACQUISITIONS INC., GO-TO
GLENDALE AVENUE INC., GO-TO GLENDALE AVENUE LP, GO-TO MAJOR
MACKENZIE SOUTH BLOCK INC., GO-TO MAJOR MACKENZIE SOUTH BLOCK
LP, GO-TO MAJOR MACKENZIE SOUTH BLOCK II INC., GO-TO MAJOR
MACKENZIE SOUTH BLOCK II LP, GO-TO NIAGARA FALLS CHIPPAWA INC,,
GO-TO NIAGARA FALLS CHIPPAWA LP, GO-TO NIAGARA FALLS EAGLE
VALLEY INC., GO-TO NIAGARA FALLS EAGLE VALLEY LP, GO-TO SPADINA
ADELAIDE SQUARE INC., GO-TO SPADINA ADELAIDE SQUARE LP, GO-TO
STONEY CREEK ELFRIDA INC., GO-TO STONEY CREEK ELFRIDA LP, GO-TO ST.
CATHARINES BEARD INC., GO-TO ST. CATHARINES BEARD LP, GO-TO
VAUGHAN ISLINGTON AVENUE INC., GO-TO VAUGHAN ISLINGTON AVENUE
LP, AURORA ROAD LIMITED PARTNERSHIP, and 2506039 ONTARIO LIMITED

Respondents

APPLICATION UNDER
Sections 126 and 129 of the Securities Act, R.S.0. 1990, c. S.5, as amended

NOTICE OF APPLICATION

TO THE RESPONDENTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim made by
the Applicant appears on the following pages.
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2.
THIS APPLICATION will come on for a hearing

X By video conference

at the following location:

via Zoom meeting to be arranged by the Court, details of which will be provided when
available;

on Thursday, December 9. 2021 at 2 p.m., or as soon after that time as the matter can be heard.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application, you or an Ontario lawyer acting
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of
Civil Procedure, serve it on the applicant’s lawyer or, where the applicant does not have a lawyer,
serve it on the applicant, and file it, with proof of service, in this court office, and you or your
lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the applicant’s lawyer or, where the applicant does not have a lawyer,
serve it on the applicant, and file it, with proof of service, in the court office where the application
is to be heard as soon as possible, but at least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO OPPOSE
THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE
AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date: December 6, 2021 Issued by

Local Registrar

Address of Court Office:

Commercial List Office,

9th Floor, 330 University Avenue,
Toronto, Ontario

MS5G 1R7
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Oscar Furtado
Furtado Holdings Inc.

2354 Salcome Drive
Oakville, ON
L6H 7N3

Go-To Developments Holdings Inc.
Go-To Developments Acquisitions Inc.
Go-To Glendale Avenue Inc.

Go-To Glendale Avenue LP

Go-To Major Mackenzie South Block Inc.
Go-To Major Mackenzie South Block LP
Go-To Major Mackenzie South Block II Inc.
Go-To Major Mackenzie South Block IT LP
Go-To Niagara Falls Chippawa Inc.
Go-To Niagara Falls Chippawa LP
Go-To Niagara Falls Eagle Valley Inc.
Go-To Niagara Falls Eagle Valley LP
Go-To Spadina Adelaide Square Inc.
Go-To Spadina Adelaide Square LP
Go-To Stoney Creek Elfrida Inc.

Go-To Stoney Creek Elfrida LP

Go-To St. Catharines Beard Inc.

Go-To St. Catharines Beard LP

Go-To Vaughan Islington Avenue Inc.
Go-To Vaughan Islington Avenue LP
Aurora Road Limited Partnership
2506039 Ontario Limited

1267 Cornwall Road
Suite 301

Oakville, ON

L6J 7T5
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APPLICATION

THE APPLICANT MAKES APPLICATION FOR:

Orders pursuant to section 129 of the Securities Act, R.S.0. 1990, c. S. 5, as amended (the
Act), substantially in the form attached at Tab 5 of the application record, appointing KSV
Restructuring Inc. (KSV) as receiver and manager (in such capacities, the Receiver),
without security, of all of the assets, undertakings and properties (collectively, the
Property) of each of the Respondents except Oscar Furtado (collectively, the Go-To

Respondents), and all proceeds thereof;

Orders pursuant to section 126 of the Act continuing two freeze directions issued by the
Ontario Securities Commission on December 6, 2021 (the Directions) in relation to assets
held by Furtado, until further order of this Honourable Court or until the Commission

revokes the Directions or consents to the release of assets from the Directions;

Orders, if necessary, abridging the time for service and filing of this Application or,
alternatively, validating service of same, such that this Application is properly returnable

on the date it is heard;

An order, if necessary, appointing KSV as interim Receiver of all the Property of the

Go- To Respondents; and

Such further and other relief as counsel may advise and this Honourable Court permit.
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THE GROUNDS FOR THE APPLICATION ARE:

Overview

(2)

(b)

(©)

(d)

This application arises from an investigation into a principal of a property development
group (Furtado) who appears to have used his position to defraud investors and engage in
undisclosed self-dealing to enrich himself. The Ontario Securities Commission
(Commission) thus seeks the: (i) immediate appointment of the Receiver; and (i)
continuation of the Directions to preserve assets in Furtado’s hands; to safeguard the best
interests of stakeholders, and in the interests of the the due administration of Ontario

securities law, and/or the regulation of the capital markets;

Furtado is the founder and directing mind of all the Go-To Respondents. He is an Ontario
resident. Each of the Go-To Respondents are Ontario entities, whether corporations or

limited partnerships (LPs), involved in real estate development;

Between 2016 and 2020, Furtado and Go-To Developments Holdings Inc. (GTDH) raised
almost $80 million from approximately 85 Ontario investors for nine projects, by selling

LP units;

For each Go-To project, Furtado and GTDH set up an LP and a wholly-owned subsidiary
of GTDH to act as the general partner (GP) (for one project, they set up two LPs and GPs).
The projects contemplate development of land and/or of a variety of buildings, including
condos, townhouses and single-family homes. No project has begun construction yet,

although it appears one has begun site servicing;
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Staff of the Enforcement Branch of the Commission (Staff) have been investigating the
Go-To business, Furtado and others (the Investigation). The Investigation has uncovered
evidence indicating that Furtado has engaged some of the Go-To Respondents in
transactions to improperly divert partnership funds to his personal benefit, failed to act in
the best interests of the Go-To Respondents or their stakeholders, and breached the Act in

several ways, including by misleading Staff during the Investigation,;

The Investigation & Breaches of the Securities Act

®

(2

The Investigation has focused on, among other things, the Go-To business and potential
breaches of the Act, including fraud, misleading statements to investors, and misleading

Staff;

The Investigation has uncovered evidence that, among other things:

(1) From February to October 2019, Furtado raised capital from investors for

the Go-To Spadina Adelaide Square LP (Adelaide LP);

(i1) Commencing in or before April 2019, Furtado caused the Adelaide LP to
undertake a number of transactions with Adelaide Square Developments
Inc. (ASD) and others, which ultimately resulted in his personal holding
company, Furtado Holdings Inc. (Furtado Holdings), receiving ASD

shares and undisclosed payments of $388,087.33 and $6 million from ASD;

(i11))  The transactions with ASD relate to the Adelaide LP’s acquisition of two
properties in downtown Toronto in April 2019, for which ASD had the

purchase rights. As part of the acquisition, the Adelaide LP paid ASD a
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(V)

(vi)

(vii)
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$20.95 million assignment fee. Less than 2 weeks later, Furtado Holdings
received ASD shares and a $388,087.33 payment from ASD, which were

not disclosed to investors.

Within a day of the property acquisitions, the Adelaide LP received a
purported $19.8 million loan from ASD (Demand Loan). The majority of
the loan proceeds were paid to redeem the units of one Adelaide LP investor

together with a significant return;

Furtado raised additional investor funds for the Adelaide LP in September
and October 2019. On October 1, 2019, he used investor funds to pay
$12 million on the Demand Loan, even though no payment was due or

demanded. The same day, ASD paid Furtado Holdings a $6 million

dividend. This payment was not disclosed to investors;

Furtado’s key contact for ASD was Alfredo Malanca. A holding company
belonging to Malanca’s spouse (AKM Holdings Inc. (AKM)) received the
same quantum of shares and payments from ASD that Furtado Holdings

received, on the same dates;

Furtado continues to allow Malanca to be involved with the Adelaide LP

project, and to further his, Malanca’s and/or ASD’s interests by:

(1) giving Malanca a Go-To email account under a different last name;
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(2) causing the Adelaide LP to accrue $1.5 million in fees in 2020 for
“development management services”, which are payable, in equal

amounts, to GTDH and to AKM; and

3) allowing the registration of a $19.8 million charge for ASD on the

Adelaide LP’s properties in June 2021;

Furtado used the $6 million Furtado Holdings received to, among other

things:

(1) make investments in his personal investment account;

(2) pay personal expenses, including credit card bills; and

3) provide funds to Go-To entities, which they then used to fund

operating expenses and make payments to investors;

Further, as part of the Adelaide LP’s acquisition of properties in April 2019,
Furtado pledged the assets of two other Go-To LPs to secure obligations of
the Adelaide LP, which was prohibited by the applicable LP agreements.
He did not disclose this misuse of partnership assets to investors for more

than a year, and only after he was questioned by Staff; and

Furtado has provided shifting, misleading evidence to Staff during
examinations under oath, including about his contacts at ASD and the

payments received by Furtado Holdings;



(h)
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Fraud is among the most egregious violations of the Act. The Investigation has revealed
evidence of misappropriation, undisclosed payments to Furtado, improper use and
intermingling of partnership assets, and deception to conceal transactions from investors
and from Staff of the Commission. Furtado’s conduct has jeopardized the assets of the Go-

To LPs and investors’ interests;

Furtado also failed to provide complete and accurate information to Staff during the

Investigation, including during examinations under oath,;

The requirements to deal honestly with investors and to provide full and accurate

information to the Commission are cornerstones of the Act’s regulatory regime;

Need for a Receiver

(k)

)

Given Furtado’s conduct and its effect on the Go-To Respondents and their assets, the

appointment of the Receiver is in the best interests of investors and other stakeholders;

By his actions, Furtado has demonstrated that he lacks the necessary integrity to continue
to control projects involving investor funds. The most effective way to safeguard the best
interests of stakeholders and the integrity of Ontario’s capital markets is to appoint the
Receiver and remove Furtado from the positions of trust he occupies with the Go-To

Respondents. This is especially so given that:

(1) The primary vehicle via which Furtado Holdings was improperly enriched,
the Demand Loan payable to ASD, has an outstanding balance of several

million dollars; and
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(i1) Furtado has allowed Malanca to remain involved in the Adelaide LP project;

(m)  Appointment of the Receiver is needed to ensure the Go-To business is in the hands of an
honest, competent, and responsible custodian, and is appropriate for the due administration

of Ontario securities law;

Continuation of the Directions is Reasonable and Expedient

(n) As some of the $6 million received by Furtado Holdings from ASD was used by Furtado
to make investments in his personal investment account, Staff sought and on December 6,

2021, the Commission issued, the Directions;

(o) Subject to the terms therein, the Directions essentially require:

(1) RBC Direct Investing Inc. to retain all funds, securities and property on

deposit in investment accounts belonging to Furtado; and,

(i1) Furtado to maintain any funds, securities or property derived from Go-To

investor funds, (collectively, the Assets);

(p) Continuation of the Directions would be reasonable and expedient in the circumstances,

having due regard to the public interest and,

(1) the due administration of Ontario securities law; and/or

(i1) the regulation of the capital markets in Ontario;

(q) There is a serious issue to be tried with respect to possible contraventions of the Act by

Furtado and others, including potential fraud;
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(r) The Assets subject to the Directions were obtained by Furtado using proceeds obtained
from the conduct at issue. Alternatively, there is at least a basis to suspect that the Assets

are connected to the conduct at issue;

(s) The Directions are necessary for the due administration of Ontario securities law. The
Directions preserve assets connected to the conduct in issue for the benefit of investors and
prevent dissipation of those assets by Furtado, to ensure such assets are available in the

event that enforcement proceedings are brought before the Commission;

Legislative provisions, etc.

() Sections 1.1, 2.1(2), 44(2), 122, 126, 126.1, 129, and 129.2 of the Act;

(u) Sections 135 and 137 of the Courts of Justice Act;

(v) Rules 1.04, 2.03, 3.02, 14.05(2), 16.08 and 38 of the Rules of Civil Procedure; and

(w)  Such further and other grounds as counsel may advise and this Court may permit.

3. THE FOLLOWING DOCUMENTARY EVIDENCE WILL BE USED AT THE
HEARING OF THE APPLICATION:

(a) the Affidavit of Stephanie Collins sworn December 6, 2021;

(b) the Directions;

(©) the Consent of KSV to act as Receiver; and

(d) such further and other evidence as counsel may advise and this Honorable Court permit.



December 6, 2021
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ONTARIO SECURITIES COMMISSION
20 Queen Street West, 22" Floor
Toronto, ON MS5H 3S8

Erin Hoult

LSO No. 54002C

Tel.: (416) 593-8290

Email: ehoult@osc.gov.on.ca

Lawyers for the Ontario Securities Commission
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Electronically filed / Déposé par voie électronique : 13-Dec-2021 Court File No./N° du dossier du greffe: CV-21-00§£3521-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

%ii Cniario Commission des 22 Fipor S2e diage

Sarurites valesars mobilknes I0 Copmmn SfrestiWesi 30, rue qussn ouest
Balaria Commission = POl Toronic DN KSH 3E8 Toronkn O BSH 328

IN THE MATTER OF THE SECTRITIES ACT
B.5.0.1990, ¢. 5.5 AS AMENDED

- ANT -

IN THE MATTEE. OF GO-TD DEVELOPAMENTS HOLDINGS INC
OSCAR FURTADD, and FURTADN HOLDINGS INC.

FTREEZE DIRECTION
{Sectons 126(1b) and 126{1Kc))
T Oizcar Funiadp (DOB:- Taly 15, 10462
1354 Saltome Drive
Dakvilla, Cntario
L&éH TH3
RE: Proceeds of sale of units of Gro-To limited parinarships

TARKE NOTICE THAT parsuant fo paragraph [25(1 b} of the Secirimes dct, B.50 18,
C. 5.5, a5 amended (the " Act’™), you are directed to refrain from withdrawing any funds, securitves o
property: that constitats or are derived from the proceeds of or are otherwise related to the sake of
umits in any limited parmership related to Go-To Developments Holdines Inc. ("GTDH ), fram
another person or company who has them on deposit, under control or for safekeeping; and, without
lmmiting the penerality of the foregoing. in EBC Direct Ivesting account no. §85-918040-2-4 “"RBC
Direct Acconnt™); and to bold thess fomds securifies or property until the Onfanio Securities
Ciomoyizsion in writing revoles of wvanes this Direction or consents to relsase a partioular fund
seOunities of property from this Direction or wmeil the Ontario Superior Court of Justice erders
atherarise.

AND TAKE FURTHER NOTICE that pursuani to paragmaph 126{1)(c) of the Act. you are
divected to mainfain Amds, securities ar property: that copsdiue of are derived fom the procesds
of ar are otherwize related to the sale of units in any limvited parmership related to GTDH, and,
without limiting the penemality of the foregomsz, i the BBC Direct Acoount; and vou are directed to
refraim from disposing of, mansferring, dissipating or etherwise dealing with or dirmnishing the value
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Electronically filed / Déposé par voie électronique : 13-Dec-2021 Court File No./N° du dossier du greffe: CV-21-00§73521-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

[

iof those funds, securites or propemy ot the Ontane Secuntizs Commission i WIETHng revokes oo
varzes this Directien or consents to releas= a partioniar fund, secunty or property fom this Direcion
ar uoil the Oofanoe Supenior Count of Jushoe orders otherwese, except that you may dispose of
securities or dervatives already held in the BBC Direct Accoant provided that any disposition oours
ibrouph the facilides of a recognized exchange and all proceeds of such sales are mamfained i the
EBC Diirect Accoant

DATED at Toronte, Ontanie this 8 day of December, 2021

Tipmathy Maseley"
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Electronically filed / Déposé par voie électronique : 13-Dec-2021 Court File No./N° du dossier du greffe: CV-21-00§£3521-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

M_;i

| DrEano Commission des 23 Roor 22e dage

—— SeCurites valEars mobilisres 20 Cumen StrestiVest 20, rue quessn ouest
Brwim Commission e PO Toronto D MSH 3E8 Tononkn O WEEH 258

IN THE MATTER OF THE SECTRITIES ACT
FLS.0 19980, ¢. 5.5, A5 AMENDED

- AND -

INTHE MATTER OF (-:0-TO DEVELOPMENTS HOLDINGS INC_
OECAR FURTADO, and FURTADD HOLDINGS INC.

FREEZE DIRECTION
{Section 126(1){a})

TO: The Manager
PBC Ddrect Investing Inc
200 Bay Sirest
PO Bow 75
Toromwia, O MS5T 3Z5

EE- FURTADQ, Oscar
Account Mo, §83-92800-2-4
{CAD and 1750}

TARFE NOTICE that pursuant to paragraph 136{1)(a) of the Securiger Aot B.5.0_ 1890,
. 5. 3, as amended (the "Act™), BBC Direct Investing Inc, "RBC Diret™) &= directed to 12fain any
fands, secumites or property that it kas oo depestt ar under #s control of for safekeeping in the nams
ofor atherwise under the commal of Cscar Furtade, incioding any finds, sscukiies ar properiy oo
deposit m account no. G83-82808-1-2 (the “Accouni™), and hold the fmds. securities or propery
upiil the Opianoe Secumities Copmmizsion m wrting revokes or vanes this Doecon o consents o
release a particniar fmd, securities or propery Tom this Doection ar unil the Cmiario Superor
Cinart of Fastice orders adherwise, with the excepiion that securities or denvatives arsady held in the
Account may be sold prowided that any disposition econrs throwsh the facilitiss of a recognized
enchange and all procesds of such sales are mantmned in the Acommt,
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Electronically filed / Déposé par voie électronique : 13-Dec-2021 Court File No./N° du dossier du greffe: CV-21-00§§3521-00CL
Toronto Superior Court of Justice / Cour supérieure de justice

AND TAEE FURTHER NOTICE THAT this Dmecoon applies 1o amy and all fands.
SECIIies of DIoPeriy 10 2 recogmized cleanns agency and fo any and all secumiies m the process of
iransfer by a transfar agent.

AND TAEE FURTHEE NOTICE THAT this Daectoon may be sarped by e-mal, &2z or
courier to the above-roted addres: for and the last koown address of the pamiss pamed in this
Dimection in the records of BB Dimect

DATED at Taronte, Ontania this & day of December, 2021

-

“Tinmathy Moseley
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Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:
ONTARIO SECURITIES COMMISSION
Applicant

-and -

GO-TO DEVELOPMENTS HOLDINGS INC., OSCAR FURTADO, FURTADO
HOLDINGS INC., GO-TO DEVELOPMENTS ACQUISITIONS INC., GO-TO
GLENDALE AVENUE INC., GO-TO GLENDALE AVENUE LP, GO-TO MAJOR
MACKENZIE SOUTH BLOCK INC., GO-TO MAJOR MACKENZIE SOUTH BLOCK
LP, GO-TO MAJOR MACKENZIE SOUTH BLOCK II INC., GO-TO MAJOR
MACKENZIE SOUTH BLOCK II LP, GO-TO NIAGARA FALLS CHIPPAWA INC,,
GO-TO NIAGARA FALLS CHIPPAWA LP, GO-TO NIAGARA FALLS EAGLE
VALLEY INC., GO-TO NIAGARA FALLS EAGLE VALLEY LP, GO-TO SPADINA
ADELAIDE SQUARE INC., GO-TO SPADINA ADELAIDE SQUARE LP, GO-TO
STONEY CREEK ELFRIDA INC., GO-TO STONEY CREEK ELFRIDA LP, GO-TO ST.
CATHARINES BEARD INC., GO-TO ST. CATHARINES BEARD LP, GO-TO
VAUGHAN ISLINGTON AVENUE INC., GO-TO VAUGHAN ISLINGTON AVENUE
LP, AURORA ROAD LIMITED PARTNERSHIP, and 2506039 ONTARIO LIMITED

Respondents

APPLICATION UNDER
Sections 126 and 129 of the Securities Act, R.S.0. 1990 c. s.5, as amended

AFFIDAVIT OF STEPHANIE COLLINS
(Sworn via Videoconference December 6, 2021)
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AFFIDAVIT OF STEPHANIE COLLINS
(Sworn via Videoconference December 6, 2021)

I, Stephanie Collins, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

1. This affidavit is sworn in relation to the application by the Ontario Securities Commission

(the Commission) for the appointment of a receiver and manager and other relief.

2. I am a Senior Forensic Accountant in the Enforcement Branch (Staff) of the Commission.
I joined the Commission in February 1998 as a Forensic Accountant. I am a member of the
Chartered Professional Accountants of Ontario, Certified in Financial Forensics. I am also a
member of the Institute of Chartered Accountants in England and Wales and a Certified Fraud

Examiner.

3. Staff have been conducting an investigation into Go-To Developments Holdings Inc.
(GTDH) and its principal, Oscar Furtado (Furtado), among others (the Investigation). I am the
forensic accountant assigned to the Investigation. As such, I have personal knowledge of the
matters set out in this affidavit, except where I have been informed by others and I believe that
information to be true. The Investigation has focused on potential contraventions of the Securities
Act, including fraud. In this affidavit, | summarize Staff’s findings and concerns identified to date

that are relevant to this application.

A. OVERVIEW

4. GTDH operates a property development business. Furtado is a Chartered Professional
Accountant, the founder of GTDH, and the directing mind of all of the other respondents, including

Go-To Spadina Adelaide Square LP (Adelaide LP).
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5. As briefly summarized in this Overview and described in this affidavit, it appears that
Furtado received benefits, via his holding company, that were not disclosed to the unitholders of

the Adelaide LP as a result of the Adelaide LP’s acquisition of properties.

6. Since 2016, Furtado has raised almost $80 million from approximately 85 Ontario investors
by selling limited partnership units in respect of nine real estate projects (the Go-To Projects).
For each Go-To Project, investors were told, among other things, that their funds would be used
to buy properties and fund soft costs. A summary of the Go-To limited partnerships’ properties is

attached at Appendix “A”.

7. In or before the fall of 2018, Alfredo Malanca (Malanca) contacted Furtado to see if he
was interested in acquiring property in downtown Toronto, including 355 Adelaide St. West and
46 Charlotte Street (collectively, the Properties). Prior to contacting Furtado, Malanca, through

certain entities, had obtained agreements of purchase and sale for each of the Properties.

8. Malanca is the sole officer and director of Goldmount Financial Group Corporation. His
wife, Katarzyna Pikula is the sole officer and director of Goldmount Capital Inc. (collectively
Goldmount) and of AKM Holdings Inc. (AKM). Goldmount has assisted with the mortgage
financing for at least five Go-To Projects, including the Adelaide LP. For the most part, Furtado’s
communications with any of these three companies take place with Malanca. Copies of the
corporation profile reports for the Goldmount corporations and AKM are attached as Exhibits

661”, “2% and “3” respectively-

0. In early April 2019, as a result of a variety of transactions, the Adelaide LP purchased the

Properties, the rights to which it acquired from Adelaide Square Developments Inc. (ASD). The
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total acquisition cost of both Properties to the Adelaide LP at closing was $74.25 million, which

included the payment of a $20.95 million assignment fee (Assignment Fee) to ASD.

10. After the Adelaide LP acquired the Properties, ASD issued shares and made payments to
both Furtado’s holding company, Furtado Holdings Inc. (Furtado Holdings), and AKM. In
particular, each of Furtado Holdings and AKM received 11 shares of ASD and payments of
$388,087.33 in April 2019 and $6 million in October 2019 from ASD. Furtado did not disclose,

to the Adelaide LP investors, the shares or the payments that Furtado Holdings received from ASD.

11. Furtado used the proceeds of the $6 million received from ASD in October 2019 to, among
other things, make personal investments and to provide funds to Go-To limited partnerships. The
funds provided to Go-To limited partnerships appear to have been used to fund their operations

including payments due to investors.

12. Further, Furtado pledged the assets of two other limited partnerships to secure obligations
of the Adelaide LP in relation to the acquisition of the Properties, contrary to the relevant limited
partnership agreements. He did not disclose the pledges to the investors in those LPs until more

than a year later and only after being questioned about the pledges by Staff.

13. In addition, it appears that during the Investigation Furtado has attempted to conceal

information from and given conflicting and misleading evidence to Staff.

B. THE RESPONDENTS’ BUSINESS

14. GTDH is an Ontario corporation with its head office in Oakville; a copy of its corporation
profile report is attached as Exhibit “4”. According to correspondence provided to Staff by

GTDH’s counsel on April 18, 2019, a copy of which is attached as Exhibit “5”:
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(a) GTDH’s shares are owned by Furtado Holdings;
(b) GTDH owns all of the shares of Go-To Developments Acquisitions Inc. (GTDA);
(c) GTDH organizes limited partnerships to acquire and develop land,

(d) GTDH owns all of the shares of each corporate general partner for each limited

partnership;
(e) Furtado is the only ‘key individual’ of GTDH; and

63} GTDH has a staff of eight persons, including Furtado and five members of his
family.

15. As part of the Investigation, I reviewed the corporation profile reports for each of the

incorporated respondents, all of which are Ontario corporations. Furtado is the sole officer and

director of each of them, except for Go-To Major Mackenzie South Block Inc. and Go-To Major

Mackenzie South Block II Inc. Furtado is the sole director, President and Secretary of those two

corporations and another individual is listed as an “Other (untitled)” officer of them.

16. The incorporated respondents, other than GTDH, Furtado Holdings and GTDA, are the
general partners (GPs) of the limited partnership (LPs) respondents. Although there are nine Go-
To projects, there are ten GPs and ten LPs, as one project (Major Mackenzie South Block) has two
of each. A copy of a “Corporate Structure” chart that GTDH provided to Staff is attached as

Exhibit “6”.

17. Each of the LPs owns, alone or with others, one or more real properties in Ontario, all of
which are subject to one or more secured charges, as summarized in Appendix A. Furtado’s
evidence to Staff in July 2021 was that none of the projects has begun construction, but one has

entered site servicing. An excerpt of the examination of Furtado is attached as Exhibit “7”.
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18. Between May 2016 and June 2020, almost $80 million was raised from approximately 85
Ontario residents via distributions of units of the 10 limited partnerships. Attached at Appendix
“B” is a table summarizing the funds that were raised from investors for each LP, compiled from
areview of a unitholder list provided by Furtado, banking records for the partnerships, subscription
agreements signed by investors, and written answers to Staff’s written questions, provided by
GTDH and Furtado via counsel. Bank accounts for the respondents are primarily held at the Royal
Bank of Canada (RBC). In addition, 2506039 Ontario Limited has account(s) with TD Canada

Trust and Go-To Glendale Avenue Inc. has account(s) with Meridian Credit Union.

19. Furtado’s evidence to Staff was that he met with and provided information to all investors
in the LPs before they invested. Excerpts of the transcript of the examinations of Furtado are
attached as Exhibit “8”. Investors were also provided with written materials in relation to their

investments. By way of example, I attach copies of:

(a) an “Investment Opportunity” document and sample corporate and individual
subscription agreements for the Go-To Niagara Falls Eagle Valley LP (Eagle

Valley LP), as Exhibits “9”, “10”, and “11”, respectively; and

(b) an “Investment Opportunity” document and sample corporate and individual
subscription agreements for the Go-To Stoney Creek Elfrida LP (Elfrida LP), as

Exhibits “12”, “13”, and “14”, respectively.

20. Copies of the limited partnership agreements for each of the Go-To LPs are attached as
Exhibits “15” to “24”. In order to protect investors’ information, redactions have been applied to

some of the exhibits, including Exhibit 23.
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21. Specifically, the Adelaide LP raised approximately $42 million from 23 investors from
February 15, 2019 to June 18, 2020. Attached as Appendix “C” is a spreadsheet summarizing
the funds raised by the Adelaide LP, compiled from a unitholder list provided by Furtado, banking
records for the Adelaide LP, subscription agreements signed by investors, written answers to

Staff’s questions provided by GTDH and Furtado, and other supporting documentation.

C. BRIEF HISTORY OF ASD AND THE PROPERTIES PRIOR TO BEING
PURCHASED BY THE ADELAIDE LP

22. Beginning in approximately February 2018, Malanca was engaged in obtaining agreements
of purchase and sale (PSAs) for 355 Adelaide Street West, Toronto (Adelaide Property) and 46
Charlotte Street, Toronto (Charlotte Property). The initial PSAs for the Properties were each
subsequently amended, and in the case of the agreement for the Charlotte Property ultimately
replaced with a fresh agreement. ASD obtained the purchasers’ rights for each of the Properties,

via either amendment or assignment of the PSAs.

23. Beginning in at least April 2018, Malanca liaised with, at least, various non-bank lenders,
potential investors, real estate appraisers, planners, architects, environmental consultants and
performed due diligence regarding the Properties. Malanca also circulated a promotional
“presentation deck” for a project involving the Properties which was called “Adelaide Square”.
The contact information on that presentation deck is Malanca’s. For example, a copy of an email
from Malanca dated November 26, 2018 with the attached presentation deck is attached as

Exhibit “25”.

24. At the beginning of 2018, Malanca contacted Furtado to determine if he was interested in

acquiring property in downtown Toronto. Furtado subsequently became involved with Malanca
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and others in discussing, among other things, options for the structure and financing of the

purchase of the Properties. During the Investigation, Furtado’s evidence to Staff included that:
(a) he first met Malanca before he formed Go-To Developments;
(b) it was his understanding that Malanca was a representative of ASD; and

(©) before Malanca approached him about the Properties, they had prior business
dealings. In particular, Malanca was Furtado’s “go-to brokerage person” to find

private debt lending for the majority of the Go-To limited partnerships.

An excerpt of the transcript of the examination of Furtado reflecting the foregoing is

attached as Exhibit “26”.

25. The Adelaide LP and ASD entered into the Acquisition Agreements (defined below),
pursuant to which, among other things, ASD assigned the rights to purchase the Properties to the

Adelaide LP and the Adelaide LP agreed to pay ASD the Assignment Fee.

26. Angelo Pucci (Pucci) is the sole registered officer and director of ASD; copies of its

corporation profile report are attached as Exhibit “27”.

27. During the Investigation, I attempted to contact and speak to Pucci but was not successful.
I'have been advised by two individuals, who identified themselves to me as Pucci’s former landlord
and his son that Pucci has health issues including dementia. Pucci’s landlord told me that his first
episode of leaving the house and not knowing where he was or how to get back occurred in

approximately August 2019.
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28. During the Investigation, Furtado’s evidence to Staff included that:

(a) Malanca was his primary contact for the negotiation of the Memorandum of

Agreement regarding the $388K Payment (defined below);

(b) in the summer of 2019, Furtado was told during a lunch meeting with Malanca and
Pucci that ASD intended to pay Furtado Holdings the $6M Dividend (defined
below) “when they had the funds to pay”. Further, that Malanca had the lead in the

discussion; and

(©) Furtado said that Malanca was present each of the three times that Furtado met

Pucci.

29. Furtado’s evidence to Staff about his interactions with ASD is discussed in further detail

below.

D. INITIAL ADELAIDE LP CAPITAL RAISES

30.  Between February 15 and April 2, 2019, approximately 16 investors invested $25.25
million in the Adelaide LP, as reflected in Appendix C. Included in this amount is the purchase

of 336 Class A units for $16.8 million by Anthony Marek (Marek).

31.  Investors in the Adelaide LP signed subscription agreements and were provided with a
limited partnership agreement effective April 4, 2019 (LP Agreement), a copy of which is
attached as Exhibit 23 above. Copies of sample corporate and individual subscription agreements

for the Adelaide LP are attached as Exhibits “28” and “29”, respectively.

32. A copy of a brochure that was given to potential investors about the project is attached as

Exhibit “30”.
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E. ACQUISITION OF THE PROPERTIES BY THE ADELAIDE LP

33.

Ultimately, the Adelaide LP entered into four agreements to acquire the Properties

(together, the Acquisition Agreements), as follows:

34.

(a)

(b)

(c)

(d)

an Assignment of Agreement of Purchase and Sale with ASD, in respect of the
Adelaide Property, dated March 26, 2019, a copy of which together with the

agreement of purchase and sale and its amendments are attached as Exhibit “31”;

an Assignment of Agreement of Purchase and Sale with ASD, in respect of the
Charlotte Property, dated March 29, 2019, a copy of which together with the

agreement of purchase and sale referred to therein are attached as Exhibit “32”;

an Assignment Fee Agreement with ASD, dated March 29, 2019, a copy of which

1s attached as Exhibit “33”; and

a Memorandum of Understanding, dated April 3, 2019, relating to Charlotte Street
with, among others, ASD and FAAN Mortgage Administrators Inc. (FAAN), a
copy of which is attached as Exhibit “34” (MOU). FAAN is the Court-appointed

trustee of one of the mortgage holders on the Charlotte Property.

Pursuant to the Acquisition Agreements:

(a)

(b)

(c)

the purchase price for the Adelaide Property was $36.8 million;

the purchase price for the Charlotte Property, on closing, was $16.5 million. As

discussed below in (d), a density bonus was subsequently due;

the Adelaide LP owed ASD the Assignment Fee of $20.95 million; and,
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(d) under the MOU, further payments were required in the future for the Charlotte
Property, namely a “density bonus” ranging from $1.95 million to $7.15 million
depending on the size of the allowable residential gross floor area of the Adelaide

Square project.

35. Torkin Manes LLP (Torkin) acted for the Adelaide LP in relation to the acquisition of the
Properties. The funds used on closing to pay for the Properties, the Assignment Fee, taxes and
expenses, included mortgages from Canadian Mortgage Service Corporation and Scarecrow
Capital Inc. (Scarecrow), and investor funds. Furtado, as president of Go-To Spadina Adelaide
Square Inc. (Adelaide GP), directed Torkin to pay the amounts required to close the transactions.
A copy of the Direction to Torkin is attached as Exhibit “35”. The Direction provides that the
Assignment Fee was to be paid to Concorde Law Professional Corporation, in trust. Attached as
Exhibit “36” is an excerpt of written answers provided to Staff by Furtado’s counsel, Torkin,

summarizing the flow of funds to complete the transactions.

36. The parcel registers for the Properties record their transfers to the Adelaide LP on April 5,
2019. Copies of the parcel registers for the Adelaide Property and the Charlotte Property comprise

Exhibit 108 to Appendix A.

F. TRANSACTIONS WITH ASD IN APRIL 2019

37.  Inthis section, the transactions involving ASD, Furtado Holdings, and AKM that occurred
after the Adelaide LP acquired the Properties in April 2019 are detailed. In brief summary, after

the payment of the Assignment Fee to ASD:

(a) on April 5, 2019, the Adelaide LP redeemed Marek’s $16.8 million of units;
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(b) the redemption of Marek’s units, together with a $2.7 million fixed fee return, was
funded via a redirection by ASD of most of the Assignment Fee ($19.5 million).
The Adelaide LP entered a demand loan agreement dated April 4, 2019, pursuant

to which it owed ASD $19.8 million;

(©) on April 15, 2019, Furtado Holdings, AKM and two others received shares in ASD;

and

(d) Furtado Holdings and AKM each received a cheque dated April 15, 2019 for

$388,087.33 from the Assignment Fee via a redirection by ASD.

1) Redirection of the Assignment Fee by ASD
38.  In aRe-Direction dated April 15,2019, a copy of which is attached as Exhibit “37”, ASD

instructed its lawyers, Concorde Law, to redirect the Assignment Fee funds as follows:

West Maroak Developments $19,500,000.00
Goldmount Financial Group 300,000.00
Concorde Law 115,500.00
RAR Litigation Lawyers 200,000.00
AKM Holdings Corp. 388,087.33
AKM Holdings Corp. 58,325.34
Furtado Holdings Inc. 388.087.33
Total $20,950,000.00

() West Maroak Developments

39. Marek is an officer and director, and the controlling mind of West Maroak Developments
(West Maroak). A copy of the corporation profile report is attached as Exhibit “38”. As noted

above, Marek subscribed for 336 units of the Adelaide LP for $16.8 million on March 17, 2019.
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40. As part of the Investigation, Staff examined Marek over two days. His evidence to Staff,

excerpts of the transcript of which are attached as Exhibit “39”, included that:

(a) Marek was introduced to the Adelaide Square project by a lawyer at Concorde Law,

who then introduced Marek to Malanca. Marek subsequently met with Furtado;

(b) prior to the investment in the Adelaide LP, Marek had never bought limited

partnership units; and

(©) Marek did not have a role in the structuring of his initial investment of $16.8
million. His understanding was that he was providing short-term funding and
would receive his $16.8 million investment back, together with a fixed return of
$2.7 million once the acquisition of the Properties closed. A copy of a limited
partnership agreement for the Adelaide LP, which was produced to Staff by Marek

and reflects the $2.7 million flat fee, is attached as Exhibit “40”.

41. On April 5, 2019, a resolution of the sole director (Furtado) of the Adelaide GP noted that
the Adelaide LP would make a return of capital to Marek in the amount of $16.8 million. A copy

of the resolution with Marek’s signed acknowledgement is attached as Exhibit “41”.

42. The initial investment of $16.8 million plus the fixed return of $2.7 million totals the
$19.5 million noted in the Re-Direction. While the Re-Direction is dated April 15, 2019, banking
records show that West Maroak received $19.5 million from Concorde Law on April 5, 2019, the
date of the resolution to return Marek’s capital. An excerpt of the banking records for West

Maroak is attached as Exhibit “42”.
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(ii) Payment to Goldmount

43, As discussed below, Furtado told Staff that $300,000 was paid to Goldmount for

introducing Marek to the Adelaide LP.

(iii)  Payments to Furtado Holdings and AKM

44, Furtado Holdings received a cheque dated April 15, 2019, from Concorde Law for
$388,087.33 (the $388K Payment) a copy of which is attached as Exhibit “43”. Furtado’s
changing explanations of that payment are noted below. AKM also received a cheque from

Concorde Law for the same amount that day, a copy of which is attached as Exhibit “44”.

2) The Demand Loan from ASD to the Adelaide LLP
45. Furtado told Staff that the Adelaide LP borrowed $19.8 million from ASD in order to

finance the return of capital plus the flat fee to Marek and the $300,000 payment to Goldmount for
referring Marek. Attached as Exhibit “45” are excerpts from the transcripts of the examination
of Furtado. During the Investigation, Furtado produced a demand loan agreement dated April 4,
2019, for $19.8 million between the Adelaide LP as the borrower and ASD as the lender (the
Demand Loan), a copy of which is attached as Exhibit “46”. The Demand Loan agreement states
that the purpose of the loan was “... to reimburse the bridge equity loan received from an equity
investor who deposited directly to lawyer’s trust account for closing of Adelaide Project [sic]. The
Lender reimbursed the funds directly to the equity investor and set up a receivable from the

Borrower”.

46.  After being asked by Staff about the loan, on June 29, 2021, Furtado authorized the
registration of a $19.8 million charge against the Properties on behalf of ASD, in relation to the

Demand Loan. A copy of that charge is attached as Exhibit “47”.
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3) ASD Shares
47. One week after the Adelaide LP acquired the Properties, on April 12, 2019, the articles of
ASD were amended to change the share structure. A copy of the Articles of Amendment is

attached as Exhibit “48”.

48.  Furtado Holdings received 11 Class A common shares in ASD on April 15, 2019; a copy
of the share certificate is attached as Exhibit “49”. Several documents, each dated April 15, 2019,

were executed in relation to the issuance of ASD shares to Furtado Holdings, including:

(a) A Resolution of the Board of Directors of ASD, resolving to issue 11 shares to each
of Furtado Holdings, AKM, and FIM Holdings Inc., and 67 shares to Pucci, a copy

of which is attached as Exhibit “50”;

(b) A Subscription of Shares, in which Furtado Holdings agreed to subscribe for 11

common shares of ASD for $11, a copy of which is attached as Exhibit “51”;

(c) A Special Resolution of the Shareholders of ASD, resolving to reorganize the

capital stock of the corporation, a copy of which is attached as Exhibit “52”; and
(d) A Shareholders’ Agreement, a copy of which is attached as Exhibit “53”.

G. ADELAIDE LP’S FURTHER SALES OF LP UNITS AND DEMAND LOAN
PAYMENT - FALL 2019

1) Further Sales of LP Units
49.  Between September 19 and 30, 2019, Furtado raised additional funds totalling $13.25

million for the Adelaide LP from four investors, including a further $12 million from Marek on

September 26, as seen in Appendix C.
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() Discussions prior to Marek’s $12 million investment

50.  During his examination, Marek told Staff that Furtado contacted him in August 2019 to
seek further investment in the Adelaide LP. Furtado, however, told Staff at his examination in
September 2020 that Marek approached him in August 2019 indicating that he was willing to come
back as an investor. Excerpts of the transcripts of Marek and Furtado, respectively, are attached

as Exhibits “54” and “55”.

51.  Both Furtado and Marek gave evidence that they met to discuss a potential new investment
by Marek in the Adelaide LP, in late August and/or early September 2019. They also agree that

Furtado provided Marek with a copy of the brochure attached as Exhibit “56”.

52.  Furtado and Marek also both gave evidence that Furtado did not expressly tell Marek how
the proceeds of any further investment would be used by the Adelaide LP, nor did Marek ask. In

this respect:

(a) Marek’s evidence was that, during the meeting, Furtado presented to him about the
Adelaide Square project, including about the building, the architects involved, the
timing and direction of the total project. Marek’s evidence was that he understood
that the Adelaide LP was raising funds “In order to pay its consultants and the
development fees and going forward with the project”. His evidence was that
Furtado said “that they needed another $12 million to flow through to complete the

project”; and

(b) Furtado’s evidence was that he told Marek “we are raising equity for the LP. We

didn’t get into the details of what the money was to be used for.”
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Excerpts of the transcript of the examinations of Marek and Furtado, respectively, that

reflect the foregoing are attached as Exhibits “57” and “58”.

53. Furtado and Marek were each asked about a portion of the brochure attached as Exhibit 56

above which, again, was provided to Marek in August or September 2019. In particular, each were

shown this page 10 of that Exhibit:

@ ADELAIDE
SQUARE

PROJECT OVERVIEW

Land Acquisition

+ The Partnership closed the acquisition of the Project property in April 2019,

= Go-To Developments and its partners in the Project (see Section IIl) have collectively invested approximately $19.8 million of the

total $27 million equity required.

Partnership Sources & Uses of Capital (5 millions)

Sources Uses
Equity - third-party investors Acquisition of land $74.3
Equity - Atria Development Interest reserves & other fees 9.9
Equity - Adelaide Square Developments Land transfer tax 3.0
15 Mortgage Cost to Achieve ZBA & SPA 20
27 Mortgage
$89.2
54.  Furtado’s evidence about page 10 was that it reflected the circumstances as of the day the

acquisitions of the Properties closed. Furtado stated that the line “Equity — Adelaide Square

Developments — 16.8” indicated that ASD was, on April 4, 2019, holding Marek’s $16.8 million

investment and would be the entity paying him back. Furtado asserted that he explained that fact

to Marek during their meeting. Among other things, Furtado stated “/t was clearly made clear to

[Marek] that that is all that was, was his own money, and he said yes, okay...”.

b

Furtado

acknowledged that ASD had not invested any equity in the Adelaide LP, and stated that the
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document “Could have been worded better...” An excerpt of the transcript of the examination of

Furtado that reflects the foregoing is attached as Exhibit “59”.

55. Marek’s evidence, on the other hand, was that Furtado told him “nothing” about the line
“Equity — Adelaide Square Developments — 16.8”. Marek’s evidence was that Furtado did not tell
him, nor did he understand before making the investment of $12 million in September 2019, any

of the following:

(a) the “16.8” figure on page 10 represented Marek’s previous investment of $16.8

million in the Adelaide LP;
(b) ASD was the entity that had paid back Marek’s earlier investment;
(©) the Adelaide LP had received a loan from ASD to repay Marek’s investment; and

(d) Marek’s $12 million investment was to be used to repay part of the loan owed to

ASD.

An excerpt of the transcript of the examination of Marek that reflects the foregoing is

attached as Exhibit “60”.

2) Demand Loan Payment and its Source of Funds

56. On October 1, 2019, less than a week after Marek’s $12 million investment, the Adelaide

LP transferred $12 million to Schneider Ruggiero Spencer Milburn LLP (Schneider Ruggiero).
The Adelaide LP’s bank balance immediately prior to the payment was approximately $13.2
million. Based on a review of the bank statements and supporting documentation, the majority of
the payment to Schneider Ruggiero must have been comprised of the $12 million investment by

Marek. Copies of the bank statements and supporting documentation are attached as Exhibit “61”.
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57. Furtado’s evidence to Staff was that the $12 million payment by the Adelaide LP to
Schneider Ruggiero on October 1, 2019 was a partial payment on the Demand Loan. He further
stated that such payment was not due and had not been demanded by ASD. Furtado also asserted
that one of the Adelaide LP’s goals was to raise equity to pay down debts. It appears from the
Demand Loan agreement and a summary of the status of the loan provided by Furtado’s counsel
that the interest payable on the Demand Loan was a fixed monthly amount that increased over time
but was not changed by the $12 million payment. Excerpts of written answers provided to Staff
by Furtado’s counsel, and from the transcripts of the examinations of Furtado on these matters are

attached as Exhibit 36 above, Exhibits “62” and “63” respectively.

H. PAYMENT OF ASD DIVIDENDS TO FURTADO HOLDINGS AND AKM

58.  Inadocument titled “Re Direction Re Funds” dated September 30, 2019, a copy of which
is attached as Exhibit “64”, ASD instructed Schneider Ruggiero to pay a $6M partial dividend to
Furtado Holdings ($6M Dividend). The direction states that it is “Re: Adelaide Square
Developments Inc. dividend distribution relating to the properties municipally known as 355

Adelaide St. W., Toronto, Ontario 46 Charlotte St., Toronto, Ontario”.

59. On October 1, 2019, Furtado Holdings and AKM were each paid a $6M dividend by
Schneider Ruggiero; an excerpt of the Furtado Holdings bank statement is attached as Exhibit
“65” and a copy of a wire payment confirmation for AKM’s account is attached as Exhibit “66”.
For the year ending 2019, AKM and Furtado Holdings each received a TS Statement of Investment
Income in the amount of $6,388,087 for dividend income, copies of which are attached as Exhibits
“67” and “68” respectively. It thus appears that the payments in the amounts of $388,087 and $6
million to each of AKM and Furtado Holdings were recorded as dividends for their shareholding

in ASD.
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60. Thus, on the same day that the Adelaide LP paid $12 million to Schneider Ruggiero,
purportedly as a partial payment on the Demand Loan with ASD, Furtado Holdings and AKM

were each wired a $6 million dividend payment from ASD via Schneider Ruggiero.

I. FURTADO’S USE OF THE $6 MILLION FROM ASD

61. Prior to the receipt of the $6 million dividend on October 1, 2019, the balance in the Furtado
Holdings Royal Bank account was approximately $2,000. Between October 1, 2019 and August
17, 2020 (the Dividend Period), the only other funds deposited in the account were: (a) a
repayment of a loan by the Adelaide LP in the amount of $75,000; and (b) approximately $1,800
from an unknown source. An excerpt from my draft source and application of funds analysis and
the relevant bank statements for the Furtado Holdings account for the Dividend Period are
attached, respectively, as Appendix “D” and Exhibit “113” thereto. In summary, during the

Dividend Period approximately:

(a) $2.25 million was transferred from Furtado Holdings to Furtado’s personal account
at RBC between November 28, 2019 and March 31, 2020 (Furtado Bank

Account);
(b) $3.265 million was loaned or otherwise transferred to various Go-To entities;
(©) $541,000 was transferred to law firms;

(d) $10,000 was paid to Humberstone Lands Inc. in relation to “MF Georgetown

Expenses”; and

(e) as at August 17, 2020, the balance in the Furtado Holdings account had diminished

to approximately $11,861.
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62. With respect to the approximately $2.25 million transferred to the Furtado Bank Account,
there were transfers out of that account totalling approximately $2.026 million to Furtado’s RBC
Direct Investing account (RBC Direct Account) which were made close in time to the transfers
in from Furtado Holdings. Attached as Exhibit “69” are copies of the account statements for the
Furtado Bank Account for the period November 8, 2019 to April 9, 2020, together with the
supporting documents for the transfers in from Furtado Holdings and the transfers out to the RBC

Direct Account in that period.

63. The approximately $2.026 million which went to the RBC Direct Account was transferred
into that account over time, with the first transfer occurring in January 2020. As at the end of
December 2019, Furtado’s RBC Direct Account had assets valued at CAD (6,822.24) and
USD 307,235.58. Ireviewed the RBC Direct Account statements for the period January 2020 to
October 2021, which is the most recent month for which I have statements. Over that period,
Furtado purchased and sold various securities within the RBC Direct Account, in both CAD and
USD, the valuations of which fluctuated over time, and made transfers in and out of the RBC
Direct Account. As of October 29, 2021, the market values of the securities and cash in the RBC
Direct Account were CAD 1,240,041.27 and USD 463,056.44. Attached as Exhibit “70” are
copies of the CAD and USD December 2019 and October 2021 statements for the RBC Direct

Account.

64. Appendix D above contains a summary of the receipts of the $3.265 million by the Go-To
entities in the Dividend Period. I have not yet completed a full source and application analysis of
the approximately $3.265 million that went to other Go-To entities. Generally speaking, however,

it appears that those funds were spent on operating costs and payments to LP investors.
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J. FURTADO’S EXPLANATIONS FOR THE ASD SHARES AND PAYMENTS

65.  In addition to providing, via counsel, answers to written questions, Furtado was examined
by Staff over 2.5 days, on September 24, 2020, November 5, 2020 and July 7, 2021. Furtado’s
evidence to Staff as to Furtado Holdings’ receipt of the ASD shares, the $388K Payment, and the

$6M Dividend has changed over time, and is discussed in chronological order below.

66.  Furtado confirmed that none of the $388K Payment, Furtado Holdings’ shareholding in
ASD, nor the $6M Dividend were disclosed to Adelaide LP investors. It was Furtado’s position
that the shareholding and dividend took place after the Properties were acquired, had no impact on
unitholders and there was no disclosure requirement. Attached as Exhibit “71” are excerpts of

the transcripts of the examination of Furtado reflecting the foregoing.

1) First Examination — September 24, 2020

67. On the first day of his examination, Furtado was shown the deposit slip and cheque for the
$388K Payment dated April 16, 2019, attached as Exhibit 43 above, which refers to 46 Charlotte
in the memo line. Furtado was asked what the cheque represents. Furtado’s answer was “I don 't
recall. Idon’t recall offhand”. Attached as Exhibit “72” is an excerpt of the transcript containing

this exchange.

68. During that examination, Furtado was also shown the Furtado Holdings bank statement
showing a $6 million transfer from Schneider Ruggiero on October 1, 2019 and was asked what
the funds were for. Furtado’s answer was “I don 't recall offhand”. Attached as Exhibit “73” is

an excerpt of the transcript containing this exchange.
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2) Second Examination — November 5, 2020

69.  During the second day of his examination in November 2020, Furtado’s evidence regarding

the $388K Payment was that:

(a) by agreement with ASD, Furtado Holdings was paid $388,087.33 as a return for
having “assumed the risk” for a non-refundable deposit of $800,000 that was paid

to the vendor of the Adelaide Property with funds from the Adelaide LP;

(b) ASD did not have the money to fund the deposit, so Furtado offered to fund it.
Furtado Holdings “assumed the risk that it would be lost” if the transaction did not

close and asked ASD to pay a fee if the deal did close; and

(c) There was no contract or other written document relating to the foregoing and the

return was agreed during a “verbal discussion” he had with Pucci.

Attached as Exhibit “74” is an excerpt of the transcript of the examination of Furtado

reflecting the above.

70.  Regarding the ASD shares and the $6M Dividend, Furtado’s evidence at the second

examination was that:

(a) ASD’s management approached him after the closing of the Properties and said
they wanted to give him shares in ASD, comprising a minority interest of 11%, and

that he “was not aware they were going to do so0”;

(b) he met with ASD and completed the paperwork to receive the shares;
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(©) ASD subsequently decided to declare a dividend of $6 million on Furtado

Holdings’ shares;

(d) ASD wanted to give him shares as “they saw the value that [he] brought to the
transaction”. Furtado claimed that certain negotiation strategies and aspects of the
transactions, for example the density bonus for the Charlotte Property, were his
ideas and his ideas “save/d] the deal”. He stated that his receipt of the $6M

Dividend “was more of a thank you than anything else”; and

(e) His usual contact at ASD was Pucci, and that the conversation about ASD giving

Furtado Holdings shares was with Pucci.

Attached as Exhibit “75” is an excerpt of the transcript of the examination of Furtado

reflecting the above.

3) Documents Produced After the Second Examination

71. After the second examination, Staff sought, via summons, additional documents from
Furtado relating to the Adelaide LP transactions and Furtado Holdings’ receipt of payments and
shares from ASD, including all correspondence with ASD or its representatives in relation to the
purchase and sale of the Properties. A copy of Furtado’s written answers in response, provided to

Staff by his counsel on January 28, 2021, is attached as Exhibit “76”.

72.  In addition, with the January 2021 written answers Furtado produced:

(a) a “Memorandum of Agreement” between Furtado, ASD and the Adelaide LP
relating to the $388K Payment, despite his evidence at the second examination that

there was no written document regarding the $388K Payment; a copy is attached as
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(b)
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Exhibit “77”. (Furtado also produced a Memorandum of Agreement between
himself, Furtado Holdings and the Adelaide LP, a copy of which is attached as

Exhibit “78”); and

versions of the Re-Direction and certain of the ASD shareholding documents
containing redactions, which removed references to anyone other than Furtado and
Pucci, copies of which are attached as Exhibit “79”. The unredacted versions of
these documents, which are attached as Exhibits 37, 53, 50 and 52 above, were

produced to Staff on February 23, 2021.

4) Third Examination — July 7, 2021

Furtado’s evidence at the third examination included that:

(a)

(b)

(c)

Malanca was his primary contact for the negotiation of the Memorandum of

Agreement regarding the $388K Payment;

in the summer of 2019, Furtado was told during a lunch meeting with Malanca and
Pucci that ASD intended to pay Furtado Holdings the $6M Dividend “when they

had the funds to pay”. Further, that Malanca had the lead in the discussion; and

he had limited exposure to Pucci, only recalled meeting him 3 times in person, and

that Malanca was present at all those meetings.

Attached as Exhibit “80” are excerpts of the transcript of the July 2021 examination of

Furtado reflecting the above.

In addition, with respect to the $388K Payment to Furtado Holdings, Furtado’s evidence

at this examination was that, if the acquisition of the Properties failed to close and the $800,000
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deposit was forfeited, Furtado Holdings would have reimbursed the Adelaide LP the $800,000 it
had advanced. When asked what assets Furtado Holdings had at the time it provided this assurance
to the Adelaide LP, Furtado’s evidence was that he could not recall offhand and, via counsel, he
refused to provide that information by way of undertaking. Attached as Exhibits “81” and “82”
respectively are excerpts of the transcript reflecting the foregoing and from his written answers to

undertakings delivered thereafter.

75. As mentioned above, for the year ending 2019, AKM and Furtado Holdings each received
a T5 in the amount of $6,388,087 for dividend income. When asked why Furtado Holdings
received a TS5 indicating that the $388K was a dividend, Furtado’s evidence was that payment in
that manner was more tax effective. Furtado further indicated that he had “no idea” why, or if,
AKM also received a payment of $388,087. Attached as Exhibit “83” are excerpts of the

transcript reflecting the foregoing.

K. FURTADO’S ADDITIONAL BUSINESS DEALINGS WITH MALANCA AND/OR
AKM

76. During the third examination, Staff also entered as exhibits for identification and
questioned Furtado about four email exchanges between him and Malanca in February and March
2019, copies of which, including the exhibit stamps, are attached as Exhibits “84”, “85”, “86”,
and “87” respectively. All of these Exhibits, which pre-dated the closing of the Properties, refer
to a “lift” or “lift payment” within them. An excerpt of the transcript relating to these email

exchanges is attached as Exhibit “88”.

77. Furtado asserted that “lift” was a term that could imply many things. Further, Furtado
stated that in relation to the Properties, Malanca used the term ‘lift” in conversations with Furtado

relating to “the profitability that he was making on — that [ASD] was making”. It appears that
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ASD’s profit, before expenses, on the sale of the Properties to the Adelaide LP was the $20.95
million Assignment Fee. Furtado’s evidence to Staff was that when he was negotiating the
Properties’ acquisition, he did not negotiate, expect or intend to receive part of the benefit of the
Assignment Fee payable to ASD. An excerpt of the transcript reflecting the foregoing is attached

as Exhibit “89”.
78. Furtado’s evidence at the third examination also included that:

(a) Malanca continues to be involved with the Adelaide LP project, including that he

has been assisting with the development application process; and

(b) Furtado has provided Malanca with a Go-To email account under the name
“Alfredo Palmeri”, because Malanca asked for the email account to be in that name.
Furtado claimed that he did not know why some people know Malanca as Palmeri,

other than that Palmeri is Malanca’s mother’s maiden name.
Excerpts of the transcript reflecting the foregoing are attached as Exhibit “90”.
79. In contrast to Furtado’s evidence, Marek gave evidence to Staff that, in summary:

(a) he received emails from both “Alfredo Malanca” and “Alfredo Palmeri” and, at
some point after making the $12 million investment in September 2019, he did
some internet searching of those names and discovered, among other things,

documents relating to criminal conviction of “Alfredo Italo Malanca”;

(b) he then contacted Furtado to ask if the person they were dealing with was Alfredo

Italo Malanca. Furtado invited Marek to a meeting. Among other things, Furtado
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confirmed Marek’s conclusion about Malanca’s history. Further, Marek had a
subsequent meeting with Furtado and Malanca, in which Malanca himself

confirmed he had spent time in prison; and

(©) When Marek asked why Malanca sometimes goes by Palmeri, he was told
“...because of his storied past, he could not get financing...because [sic] would do
a check on him and most likely ... he would not fall within the requirements ... of

what a lender would looking at from a borrower”.

Excerpts of the transcript of the examination of Marek reflecting the foregoing are attached
as Exhibit “91”. Attached as Exhibits “92”, “93” and “94” respectively are copies of
the reasons of the Superior Court of Justice, the Court of Appeal, and the Supreme Court

of Canada (denying leave) in the proceeding against Alfredo Italo Malanca.

80. The Adelaide GP entered into a Project Management Agreement dated July 31, 2020, with
GTDH and AKM as consultants (the PMA). In the PMA produced to Staff by Furtado’s counsel,
the manager is listed as “TBD”; a copy is attached as Exhibit “95”. Among other things, the PMA
provides that each of GTDH and AKM are to be paid a “Development Consultant Fee” of $750,000
and a “Construction Consultant Fee” in an amount to be determined (see article 5.2 of the PMA).
Note 5 to the draft financial statements for the Adelaide LP for the calendar year ended 2020 states
that the Adelaide LP accrued $750,000 in development management fees owing to both GTDH

and AKM in 2020; a copy of those draft financial statements is attached as Exhibit “96”.
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L. CROSS-COLLATERALIZATION - USE OF OTHER LPS’ ASSETS FOR
ADELAIDE LP

81. In addition, as part of the transactions to acquire the Properties for the Adelaide LP, Furtado

pledged the assets of two other limited partnerships to secure obligations of the Adelaide LP.

82. Furtado signed the MOU attached at Exhibit 34 on behalf of the Adelaide LP and Adelaide
GP, himself, and on behalf of the Elfrida LP and Go-To Stoney Creek Elfrida Inc. (Elfrida GP).
Under the MOU, the Elfrida GP and Elfrida LP are guarantors of obligations of the Adelaide LP,
as set out in that agreement. Among other things in the MOU, the Elfrida GP and Elfrida LP
agreed to the registration of a $7.15 million collateral charge on the Elfrida LP’s property. A $7.15
million charge was registered against the Elfrida LP’s property by FAAN on April 5, 2019 (FAAN
Charge) and removed from title on November 9, 2021; copies of the FAAN Charge and the

discharge are attached as Exhibit “97”.

83. Furtado also caused the Eagle Valley LP and Go-To Niagara Falls Eagle Valley Inc. to
agree to the registration of a $13,712,500 charge on the Eagle Valley LP’s property as collateral
for Scarecrow in respect of its mortgage loan to the Adelaide LP. The charge was registered
against the Eagle Valley LP’s property on April 4, 2019, a copy of which is attached as Exhibit
“98” (Scarecrow Charge). The Scarecrow Charge was transferred and subsequently removed
from title by the transferee on April 1, 2021. Copies of the transfer and discharge of the Scarecrow

Charge are attached as Exhibit “99”.

84. The LP Agreements for the Elfrida LP and the Eagle Valley LP, respectively, which are

attached at Exhibits 19 and 15 above, both state at section 5.16:
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5.16 Restrictions upon the General Partner. ... The General Partner covenants that it

shall not:

(a) Cause the Partnership to guarantee the obligations or liabilities of, or make
loans to, the General Partner or any Affiliate of the General Partner; or

(b) Commingle the funds and assets of the Partnership with the funds or assets of
any other Person, including those of the General Partner or any Affiliate of the
General Partner.

85. Furtado was asked about uses of other limited partnership assets as security for obligations

of the Adelaide LP during Staff’s examinations of him. In summary, his evidence included that:

(a)

(b)

(©)

cross collateralization, which is the nature of the FAAN Charge and Scarecrow

Charge, is common in the industry;

investors were not told of the FAAN Charge and the Scarecrow Charge before they
occurred. It was Furtado’s position that notice to or approval of investors was not
required. Further, he stated that investors were subsequently informed of the
charges either via their receipt of audited financial statements for the relevant
limited partnership (sent when requested by the investor), a progress report on the
relevant project, or in discussions with him. The disclosure to investors via the
progress reports occurred only after Staff questioned Furtado about the cross

collateralizations; and

Furtado did not obtain any compensation for either the Eagle Valley LP or the
Elfrida LP in exchange for the pledging of their assets for the FAAN Charge and

the Scarecrow Charge.

Excerpts of the transcripts of the examination of Furtado reflecting the foregoing are

attached as Exhibit “100”.
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86. Staff began asking questions about these cross-collateralizations at the first examination of

Furtado on September 24, 2020. The progress reports to Eagle Valley LP and Elfrida LP investors

which first mention the April 2019 cross-collateral charges are dated November 9, 2020 and

December 18, 2020, respectively; copies are attached as Exhibits “101” and “102”.

M. CONCLUSION

87.  I'make this affidavit in relation to the Commission’s application pursuant to the Securities

Act, and for no other purpose.

SWORN before me remotely by
Stephanie Collins stated as being located
at the City of Toronto in the Province of
Ontario, before me at the City of
Mississauga in the Province of Ontario,
on this 6" day of December, 2021, in
accordance with O. Reg 431/20,
Administering QOath or Declaration
Remotely.

Commissioner for taking affidavits

W

STEPHANIE COLLINS



SCOLLINS
Stephanie's Signature
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