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I, JUSTIN WALTON, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

1. I am Director, Mortgage Investments, of KingSett Mortgage Corporation (“KingSett 

Mortgage”).  I have responsibility for matters pertaining to the borrowings of Generx (Byward 

Hall) Inc. (formerly, Textbook (256 Rideau Street) Inc., which shall be referred to in this 

affidavit as “Rideau”) from KingSett Mortgage and as such have personal knowledge of the 

matters to which I depose herein. 

2. I am making this affidavit in support of an application by KingSett Mortgage for the 

appointment of a receiver over the real property known as 256 Rideau Street, Ottawa, Ontario, 

and 211 Besserer Street, Ottawa, Ontario, the legal description of which is further set out in the 

title searches attached hereto as Exhibit “A” (the “Real Property”) and all other property, assets 

and undertakings of Rideau related thereto (collectively hereinafter known as the “Property”).  
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Where this affidavit is based upon information received from others, I have identified the source 

and verily believe that information to be true.  

DESCRIPTION OF THE PARTIES  

3. KingSett Mortgage is incorporated pursuant to the laws of Canada, and is a subsidiary of 

KingSett Capital Inc. (“KingSett Capital”), a private equity real estate investment firm with 

interests totalling over $9 billion of Canadian assets. KingSett Mortgage is the entity through 

which KingSett Capital provides mortgage strategies to its clients. KingSett Mortgage is 

headquartered in Toronto, Ontario. 

4. Rideau is a corporation incorporated under the laws of Ontario with a registered office at 

2355 Skymark Avenue, Suite 300, Mississauga, Ontario. Attached hereto as Exhibit “B” is a 

corporation profile report which indicates that the officers and directors of Rideau are John 

Davies and Walter Thompson.  

5. Rideau changed its name to Generx (Byward Hall) Inc. on December 19, 2016. This 

change only became known to me on June 1, 2017 when our counsel retrieved the above 

referenced corporate profile report.   

6. Rideau is the registered owner of the Real Property. Although the Real Property has two 

separate addresses with separate street names, the addresses in effect comprise one development 

property. The Real Property is located in the Byward market area of downtown Ottawa and is 

within walking distance of the campus of the University of Ottawa. It is vacant unimproved land.  
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THE LOAN FACILITY AND SECURITY  

7. KingSett Mortgage entered into a Commitment Letter with Rideau on October 22, 2015 

under which it agreed to provide, among other things, $2.75 million in purchase financing to 

allow Rideau to buy the Real Property (the “Commitment Letter”). A copy of the Commitment 

Letter is attached hereto as Exhibit “C”.  

8. On or about November 6, 2015, Rideau purchased the Real Property from Phoenix 

Properties Inc. (“Phoenix”) for a purchase price of $11,000,000.00 (the “Purchase Price”).   

9. Rideau satisfied the purchase price in part with the funds provided by KingSett Mortgage 

under the Commitment Letter. A further portion of the Purchase Price was satisfied by giving a 

vendor take-back mortgage to Phoenix in the principal amount of $5,500,000.00 (the “First 

Mortgage”). The Property was transferred by Phoenix to Rideau on November 6, 2015. 

Attached hereto as Exhibit “D” is a copy of the First Mortgage registered on November 6, 2015 

as Instrument No. OC1738362. 

THE FIRST MORTGAGE 

10. Phoenix assigned the First Mortgage to KingSett Mortgage pursuant to a Transfer of 

Charge registered on November 6, 2015 as Instrument No. OC1738365.  Attached hereto as 

Exhibit “E” is a copy of the Transfer of Charge. 

11. The initial term of the First Mortgage was 120 days, with the principal amount and 

accrued interest due and payable on March 5, 2016. 



- 4 - 

12. On March 5, 2016, the First Mortgage was amended to extend the maturity date to 

August 1, 2016.  Rideau also agreed, among other things, to pay interest accruing under the First 

Mortgage from March 5, 2016, on a monthly basis, until the maturity date. Thereafter, the First 

Mortgage was amended from time to time to further extend the maturity date. Attached hereto as 

Exhibit “F” is a copy of the Agreement Amending Charge dated March 5, 2016. 

13. The funding provided by KingSett Mortgage under the Commitment Letter was secured 

by a second mortgage registered against title to the Real Property (the “Second Mortgage”).  

The Second Mortgage had an original maturity date of August 1, 2016. Thereafter, the Second 

Mortgage was amended from time to time to further extend the maturity date. Attached hereto as 

Exhibit “G” is a copy of the Second Mortgage registered on November 6, 2015 as Instrument 

No. OC1738363. 

14. KingSett Mortgage holds the First Mortgage and the Second Mortgage on the Real 

Property. There are no other mortgages registered against title. 

15. As a condition of, and in consideration for, KingSett Mortgage providing financing to 

Rideau, John Davies and Walter Thompson (hereinafter, the “Guarantors”) agreed to 

unconditionally and irrevocably guarantee all of the debts and liabilities of Rideau to KingSett 

Mortgage on a joint and several basis.  Attached hereto as Exhibit “H” is a copy of the 

Guarantee and Postponement of Claim executed by the Guarantors in favour of KingSett 

Mortgage on November 5, 2015. 

16. On November 5, 2015, Rideau also gave the following additional security to KingSett 

Mortgage: 
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(i) General Assignment of Rents and Leases; 

(ii) General Security Agreement (the “GSA”); 

(iii) Share Pledge Agreement; and 

(iv) Negative Pledge. 

Attached hereto as Exhibit “I” is a copy of the GSA. The other documents can be provided to 

the court for inspection upon request. The security and the Mortgages provide for the 

appointment of a receiver upon default. 

THE DEFAULT 

17. On or about February 1, 2017, Rideau defaulted in meeting its payment obligations under 

the First Mortgage and the Second Mortgage. 

18. On February 7, 2017, I met with the John Davies and Walter Thompson who advised me 

of their plans to attempt to market and sell the land and that they had engaged a broker for that 

purpose with whom I was unfamiliar. They acknowledged that they had missed the payment due 

on February 1, 2017 and were in default. I reserved my rights in the meeting to take such further 

steps as KingSett Mortgage deemed appropriate.  

19. By letter dated February 17, 2017, our lawyers at Blaney McMurtry LLP (“Blaneys”), 

made written demand for payment on Rideau of the full amount outstanding under the First 

Mortgage and the Second Mortgage and served a Notice of Intention to Enforce Security 

pursuant to section 244 of the Bankruptcy and Insolvency Act (“BIA Notice”).  Attached hereto 

and as Exhibit “J” to this affidavit is a copy of Blaneys’ letter and the BIA Notice dated 

February 17, 2017. 
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20. Blaneys also sent demand letters and BIA Notices to the Guarantors.  Attached hereto 

and marked as Exhibit “K” to this affidavit are copies of Blaneys’ letters and BIA Notices dated 

February 17, 2017 to John Davies and Walter Thompson. 

21. As of March 15, 2017, Rideau and the Guarantors had not complied with the demands for 

payment.  Therefore, Blaneys served a Notice of Sale under Mortgage pursuant to the Mortgages 

Act, R.S.O. 1990, c. M.40, for each mortgage with a deadline date for payment of April 19, 2017.  

Attached hereto as Exhibit “L” is a copy of the Statutory Declaration of Diana Draksic dated 

May 31, 2017, confirming service, along with copies of the Notices of Sale. 

22. As of March 15, 2017, the aggregate total amount outstanding under the First Mortgage 

and the Second Mortgage was $8,431,182.35. 

23. Rideau has failed to pay KingSett Mortgage the amounts outstanding under the 

Mortgages and the deadline date for payment under the Notices of Sale has expired. The time 

period provided in the BIA notice has also expired. As such, KingSett Mortgage is legally 

entitled to enforce its security against the Property.  

24. As of the date of this affidavit, Rideau remains in default. As of May 30, 2017, the 

amount owed to KingSett Mortgage for principal and interest under the Mortgages was 

$8,798,864.68. In addition to this amount, there are outstanding enforcement costs and 

disbursements.  Enforcements costs and interest continue to accrue. 

OTHER SECURED CREDITORS 

25. Based on my review of the parcel register printout for the Real Property attached as 

Exhibit “A”, there are two construction liens registered against title with claims totalling 
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$906,657.38.  The first was registered on March 10, 2017 by Doran Contractors for $61,391.38 

and the second registered on April 18, 2017 by SRM Architects Inc. for $845,266.00.  

26. I am not aware of any other secured creditors of Rideau. Attached hereto as Exhibit “M” 

is a Personal Property Security Act search which indicates that there are no other secured 

creditors with registrations against the former Rideau name other than KingSett Mortgage. There 

are no registrations from any party against the new name Generex. As noted above, we only 

recently became aware of this change of name. KingSett Mortgage has registered a financing 

change statement to transfer its existing PPSA registrations to the new Generex name. 

TEXTBOOK SUITES and TIER 1 ISSUES  

27. Attached as Exhibit “N” is the Third Report of KSV Kofman Inc. in its capacity as 

receiver and manager of certain property of certain companies, minus its schedules. As set out in 

that Third Report, certain corporations that provided financing to companies which have been 

called the "Davies Developers" have been the subject of a Financial Services Commission of 

Ontario (“FSCO”) investigation which resulted in the appointment of a Trustee over certain of 

these companies and ultimately the appointment of KSV Kofman Inc. ("KSV") as receiver and 

manager of certain property owned by several of the Davies Developers (the “Receivership 

Companies”). The Third Report summarizes the status of those proceedings as follows: 

“2. Pursuant to an order of the Ontario Superior Court of Justice (“Court”) dated 
October 27, 2016, Grant Thornton Ltd. was appointed Trustee (“Trustee”) of eleven 
entities1 (collectively, the “Trustee Corporations”) which raised monies from investors 

                                                
1 Textbook Student Suites (525 Princess Street) Trustee Corporation, Textbook Student Suites (555 Princess Street) Trustee 
Corporation, Textbook Student Suites (Ross Park) Trustee Corporation, 2223947 Ontario Limited, MC Trustee (Kitchener) Ltd., 
Scollard Trustee Corporation, Textbook Student Suites (774 Bronson Avenue) Trustee Corporation, 7743718 Canada Inc., Keele 
Medical Trustee Corporation, Textbook Student Suites (445 Princess Street) Trustee Corporation and Hazelton 4070 Dixie Road 
Trustee Corporation 
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through syndicated mortgage investments. The Trustee Corporations then advanced 
these monies on a secured basis pursuant to loan agreements between the Trustee 
Corporation and the applicable Davies Developer (as defined below). 

3. On January 21, 2017, the Trustee brought a motion for an order (“Receivership 
Order”) appointing KSV as receiver and manager (“Receiver”) of the property owned 
by Scollard.  On February 2, 2017, the Court made the Receivership Order. 

4. On April 18, 2107, the Trustee brought a motion, inter alia, seeking orders: 

a) amending and restating the Receivership Order to include the real 
property registered on title to include the real property registered on title 
as being owned by Kitchener, Oakville, Burlington, Legacy Lane, 525 
Princess and 555 Princess, as well as all of the assets, undertakings and 
properties of these entities acquired for or used in relation to their real 
property (the “Amended and Restated Receivership Order”); … 

5. On April 28, 2017, the Court made the Amended and Restated Receivership 
Order and the Production Order…” 

28. Rideau is not one of the Trustee Corporations or one of the Receivership Companies. 

29. On May 17, 2017, KSV in its capacity as receiver manager of certain property of the 

Receivership Companies attended at Court on an ex parte basis and sought a Certificate of 

Pending Litigation (the “CPL”) to be placed on title to the Real Property to advise as to the 

possible rights of KSV in that capacity in the Real Property. 

30. The Third Report sets out the evidence provided to the Court in support of that 

application for the CPL, which among other things, provided evidence that amounts in excess of 

$3 million may have been transferred to Rideau from various Davies Developers (including 

certain Receivership Companies) in violation of the prohibitions in certain agreements, as further 

detailed therein, related to those companies. Those funds may or may not have been used by 

Rideau to purchase the Real Property. 
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31. I have no knowledge of anything related to the alleged transfer of funds from the various 

Davies Developers into Rideau beyond what is alleged by KSV in its Third Report. 

32. The Court granted the Order sought by KSV on May 17, 2017 and the CPL was 

registered on title to the Real Property shortly thereafter.  

33. I understand from KSV that it has heard nothing from Rideau, Mr. Davies or Mr. 

Thompson with respect to the CPL or its Third Report. 

34. At the time of this ex parte hearing, KingSett Mortgage was in the process of considering 

a listing agreement with a broker to attempt to continue with its enforcement against the Real 

Property under its power of sale proceedings in order to sell the Real Property.  

35. Given that the loan and security arrangements with KingSett Mortgage are in default and 

have been for more than 5 months, it is urgent that this matter proceed and that the Real Property 

be sold promptly to allow for the repayment of the indebtedness of Rideau to Kingsett Mortgage. 

However, the registration of the CPL has interfered with our plans to do so. 

36. While KingSett Mortgage has not had an opportunity to determine the validity of the 

underlying matters which gave rise to the CPL, the CPL has raised the specter of the issues 

related to the Textbook Companies and attached that to the Real Property. 

37. In particular, I am advised by our counsel that the Trustee Corporations hold their 

mortgages on behalf of a large group of individuals who participated in syndicated mortgage 

investments (the “Investors”), who have allegedly lost significant funds, and who have taken an 

active interest in all matters related to the Trustee Corporations, including the various attempts to 

sell and market the properties owned by the Receivership Companies. Although the Investors do 
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not have a registered interest in the Property and there was no syndicated funding registered on 

the Real Property, the CPL demonstrates that the Investors believe they have a possible interest 

in the Real Property and we expect them to take an active interest in the fate of the Real Property 

as a result. 

38. In light of the CPL and the evidence which has been put forward related thereto, it is 

appropriate that KingSett Mortgage seek the appointment of a receiver over the Property so that 

a judicial sale of the Property can be conducted. It is expected that a sale by way of a receiver 

will satisfy all parties, including the Trustee and the Investors, that the sale will be properly 

conducted and that a provident result will be reached. The Trustee and representative counsel for 

the Investors will be served with the Application to appoint the receiver.  

39. Also, to the extent the Property is sold for an amount which is greater than the amount 

necessary to discharge the security of KingSett Mortgage, the receivership will provide a means 

for the distribution of those surplus funds. It will also provide an efficient forum to determine the 

validity and priority of the lien claims on the Real Property and the claims which form the basis 

of the CPL. 

40. I have reviewed this matter with KSV and it has consented to act as receiver of the 

Property in order to conduct a sale in respect of same. Given that KSV is the receiver of the 

Receivership Companies, it approaches this matter with a certain amount of existing knowledge 

and familiarity with the players and properties like the Property, which should assist it in 

efficiently carrying out this mandate. 
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SALE PROCEDURE AND LISTING AGREEMENT 

41. In anticipation of its appointment I have discussed with KSV its intentions with respect to 

the sale and marketing of the Property. KSV has prepared a draft sale process which it proposes 

be conducted in this matter (the “Sale Process”).  

42. The proposed Sale Process contemplates, subject to court approval, marketing to targeted 

prospects within 1 to 3 weeks with mass marketing to commence within 3 to 5 weeks. This is 

satisfactory to KingSett Mortgage, provided it is also approved by the Court. 

43. In addition, we have consulted with KSV with respect to the proposed appointment of 

SVN Rock Advisors Inc. as the broker for the sale of the Property. 

44. SVN Rock Advisors Inc., and in particular its principal, Derek Lobo, has unique 

expertise with respect to the marketing and sale of properties such as the Real Property where the 

first and best use appears to be, in my opinion, that the property be developed as a student 

residence. 

45. The Property was already in the course of being developed as a student residence by 

Rideau. 

46. I am advised by KSV that Mr. Lobo has been advised of the pending receivership and of 

the Sale Process and that he is willing to proceed in accordance with same. 

47. KSV will be entering into a listing agreement in its capacity as proposed Receiver subject 

to its appointment and court approval of same.  I have reviewed the form of listing agreement, 

which I understand will be executed and provided to the court with a Pre-Filing report from 
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KSV.  Provided the execution version is the same as the form reviewed, KingSett Mortgage will 

support it being entered into subject to the approval of the Court.  

REFINANCING PROPOSAL FROM WALTER THOMPSON 

48. On or about April 12, 2017, I was approached by Mr. Thompson with respect to a 

transaction which he proposed under which he intended to refinance the Property and discharge 

the KingSett Mortgage mortgages upon payment of the KingSett Mortgage outstanding loan in 

full.  He provided further details of the proposed transaction to me on May 1, 2017.  

49. Although I provided Mr. Thompson with a payout statement for the KingSett Mortgage 

loans on May 30, 2017, I have not heard from him since to confirm that his proposed transaction 

is proceeding.  

50. It is our understanding that the presence of the CPL on title likely interferes with the 

ability of Mr. Thompson to complete his proposed transaction at this time, given what Mr. 

Thompson has advised me are the conditions of his proposed financing partner.  

51. There is no prohibition in the proposed receivership which prevents Mr. Thompson from 

making a bid in the Sale Process should he wish to do so.  

52. In the event the proposed transaction, or some version of it, is completed with Mr. 

Thompson, there is a carve-out in the listing agreement which indicates that SVN Rock Advisors 

Inc. will not receive a commission in respect of that transaction, given that the proposed 

transaction was being negotiated without its involvement prior to its retention. 
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