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1.0 Introduction 

1. This report (the “Supplemental Report”) supplements the Monitor’s seventh report to 
Court dated June 21, 2019 (the “Seventh Report”).  Capitalized terms not otherwise 
defined herein have the meanings given to them in the Seventh Report.    

1.1 Purposes of this Report 

1. The purposes of this Supplemental Report are to: 

a) report on the legal fees of CBB, James Grout Professional Corp. (“Grout”) and 
Lerners incurred through June 30, 2019, which have been paid, or are proposed 
to be paid, from the net proceeds of sale1 of certain Non-Applicant real property 
presently on deposit in a trust account maintained by CBB (the “Trust Account”); 

b) summarize feedback received by the Monitor from certain of the Applicants’ 
stakeholders regarding Mr. Wang’s request that his insolvency and litigation 
counsel, Grout and Lerners, respectively, be paid from the Trust Account;  

c) summarize certain correspondence among the Monitor, the Non-Applicants and 
CBB since the date of the Seventh Report; and 

d) provide the Monitor’s recommendation concerning the issues addressed in this 
Supplemental Report. 

                                                

1 Net of mortgage debt. 
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2.0 Stakeholder Feedback 

1. On June 21, 2019, the Monitor served the Seventh Report, which included a summary 
of the amendments sought by Mr. Wang in his motion filed on June 26, 2019 
concerning the retention and payment of Lerners and Grout.  

2. Based on concerns raised by Ferina concerning Mr. Wang’s motion, the motion was 
adjourned to August 7, 2019. 

3. Following the adjournment, the Monitor and its counsel, Bennett Jones, have 
discussed and corresponded with the legal representatives of the mortgagees noted 
below concerning the proposed revisions to the Undertaking.  These mortgagees 
have incurred, or are projected to incur, a shortfall on their mortgages and are 
expected to file claims against Mr. Wang in the claims process, which claims are 
unlikely to be fully repaid from the monies held in the Trust Account: 

a) Ferina – Ferina’s legal counsel, Thornton Grout Finnigan LLP (“TGF”), has 
advised the Monitor that Ferina continues to have concerns regarding the legal 
fees of both the Non-Applicants and Mr. Wang.  TGF has advised that it is 
concerned that, inter alia, the monies in the Trust Account will be used for the 
purpose of defending guarantee claims against Mr. Wang when the funds are 
intended to be used to pay guarantee claims.  In its discussions with the Monitor, 
TGF has noted the subordination language in the guarantee executed in favour 
of Ferina by Mr. Wang as further justification for its concerns.  

b) 2603616 Ontario Inc., 2611622 Ontario Inc., 10226190 Canada Ltd., 2557725 
Ontario Inc. and 2612316 Ontario Inc. – These mortgagees are represented by 
Robins Appleby LLP (“Robins Appleby”).  Robins Appleby has advised that its 
clients do not intend to oppose Mr. Wang’s motion, provided that his legal fees 
are subject to the Monitor’s oversight and a reasonable budget.  A copy of an 
email received by the Monitor from Robins Appleby on July 16, 2019 is attached 
as Appendix “B”. 

c) Home Trust Company ("Home Trust") – On July 25, 2019, the Monitor discussed 
the issues in this Supplemental Report with Chaitons LLP, legal counsel to 
Home Trust.  Home Trust’s position was unknown at the time this Supplemental 
Report was finalized. 

4. As at the date of this Supplemental Report, no other mortgagees or other stakeholders 
have contacted the Monitor concerning this issue.  The Monitor will advise the Court 
on the return of this motion if it is contacted by additional stakeholders.       

3.0 Legal Fees 

3.1 Non-Applicants 

1. Following service of the Seventh Report, in accordance with the requirements of the 
Undertaking, CBB provided the Monitor with the summary below of its fees from the 
commencement of its engagement in February 2019 to June 30, 2019.   
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Period Fees Disbursements HST Total 
February 1 to February 28 83,241.00         2,753.21  11,106.83  97,101.04 
March 1 to March 15 138,340.50 965.89 18,092.54 157,398.93 
March 16 to March 31 87,440.50 139.55 11,382.55 98,962.60 
April 1 to April 15 81,653.00 1,539.05 10,798.26 93,990.31 
April 16 to April 30 72,861.50 475.25 9,533.78 82,870.53 
May 1 to May 15 104,660.50 104.25 13,619.03 118,383.78 
May 16 to May 31 93,858.00 51.50 12,208.24 106,117.74 
June 1 to June 30 116,562.90 - 15,153.18 131,716.08 
Total 778,617.90         6,028.70  101,894.41 886,541.01 

2. In accordance with the Undertaking, CBB’s fees have been paid from the funds in the 
Trust Account, with the exception of its June invoice, which the Monitor understands 
is yet to be paid.  In an email dated July 3, 2019, CBB advised that the Non-Applicants 
have approved its fees to that date.  According to CBB, there is presently 
approximately $11.25 million on deposit in the Trust Account 2 .  The Monitor is 
cognizant that CBB has been instructed by Mr. Wang to address several issues 
related to the Non-Applicants, including dealing with multiple mortgagees on each of 
their properties.    

3. The Monitor notes that CBB’s fees exceed those of the Monitor’s counsel, Bennett 
Jones.  Bennett Jones’ mandate commenced in November 2018, which is four months 
prior to Mr. Wang’s retention of CBB on behalf of the Non-Applicants.  Bennett Jones’ 
fees include its representation of KSV as Monitor and as Proposal Trustee of three of 
the Applicants’ affiliated entities.  Its representation has included, inter alia, multiple 
Court attendances (many of which were contested) in the Proposal and CCAA 
proceedings, assisting in the drafting of Court materials, including 18 reports to Court 
(including supplements), and assisting to close four real estate transactions in the 
CCAA proceedings and one in the Proposal proceedings.  Bennett Jones is also 
dealing with two additional properties which are expected to be sold shortly, and a 
third which is being negotiated.   

4. On July 17, 2019, the Monitor sent a letter to Mr. Wang advising that, inter alia, it is 
unclear whether, in respect of the Non-Applicants that have not yet sold their 
properties, there will be any proceeds available for the unsecured creditors after 
repayment of their mortgagees.  The Monitor’s view is based on, inter alia, the 
significant amount of time that the properties have been marketed for sale and the 
value of the real property based on appraisals recently obtained by the Non-
Applicants.  Accordingly, the Monitor advised the Non-Applicants that if the 
mortgagees are the only parties that will benefit from having the Non-Applicants sell 
the properties, those mortgagees should be funding the costs of the Non-Applicants’ 
legal fees (i.e. it is not appropriate that such costs be funded from the Trust Account 
monies which is the pool of funds to pay applicable Non-Applicant unsecured creditors 
and claims against Mr. Wang, including guarantee claims).  A copy of the Monitor’s 
letter to Mr. Wang is attached as Appendix “C”.  A similar letter was sent to CBB.   

5. Recognizing that the Non-Applicants may require some legal advice going-forward, 
the Monitor has suggested that the Non-Applicants' future legal fees should be subject 
to a fee cap.  The Monitor understands that CBB is presently considering how to move 
forward on its mandate.     

                                                
2 This excludes the funds in the Monitor’s and Proposal Trustee’s trust accounts, which total approximately $6.9 million 
as at the date of this Supplemental Report. 
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3.2 Mr. Wang 

1. The Undertaking presently permits the payment of the Non-Applicants’ reasonable 
legal fees from the Trust Account.  The Undertaking does not deal with funding for 
Mr. Wang’s personal legal fees.   

2. Since the July 2, 2019 Court attendance, the Monitor and Bennett Jones have had 
several discussions with Grout and Lerners, including a meeting on July 12, 2019.  At 
the meeting, the parties discussed the stakeholders' concerns which have been 
expressed to the Monitor in respect of Mr. Wang’s motion, as well as the Monitor’s 
concerns.  The Monitor requested that both Grout and Lerners provide it with a letter 
summarizing their fees to-date, their estimated future fees and the way they intend to 
handle their respective mandates.  Grout’s and Lerners’ fees to the end of June 2019 
and a budget to the commencement of the claims process are provided in the table 
below.  The letters received from Grout and Lerners are attached as Appendices “D” 
and “E”, respectively.  

 
Firm 

Fees to 
June 30, 2019 

 
Estimate 

 
Total 

Grout $127,000 $20,000 $147,000 
Lerners 50,000 20,000 70,000 
Total $177,000 $40,000 $217,000 

3. Lerners’ letter advises that its activity level is difficult to project beyond the 
commencement of the claims process as it depends on the claims filed against 
Mr. Wang.  Accordingly, Lerners’ letter provides a budget to the start of the claims 
process, and states that a further budget will be provided once it has reviewed the 
claims.  Grout advises that it does not foresee a role in the claims process and that 
its role going forward will be to advise Mr. Wang regarding CCAA matters.  The 
Monitor is satisfied with both positions.   

4. The Monitor has expressed to Lerners that it believes that Mr. Wang should not be 
raising frivolous or non-meritorious scorched-earth defences in litigating any 
guarantee claims.  The Monitor also advised that, in its view, it should deal with each 
claim as economically as possible, including having claims with similar attributes 
addressed in one combined motion, if possible.  Lerners confirmed its agreement with 
that approach.  If the Monitor becomes of the view that the approach taken by 
Mr. Wang regarding the guarantee claims is inconsistent with that approach, or is 
otherwise inappropriate, the Monitor intends to advise the Court of its concerns.   

4.0 Recommendation 

1. The Monitor continues to be unopposed to Mr. Wang’s motion (as set out in the 
Seventh Report).  The Monitor’s view is premised on the following: 

a) in light of the legal fees incurred to-date by the Non-Applicants and the 
uncertainty of the equity in the Non-Applicants’ real property, the Monitor 
believes that the Non-Applicants' future legal fees should be subject to a fee 
cap;  

b) the claims process contemplated by the Undertaking is likely to result in 
guarantee and other claims filed against Mr. Wang both personally and in his 
capacity as the sole director and officer of the Applicants, Non-Applicants and 
NOI Entities - Mr. Wang is entitled to legal representation; 
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c) one law firm is unable to represent both the Non-Applicants and Mr. Wang due 
to potential conflicts that may arise;  

d) the proposed amendments to the Undertaking provide that there is to be no 
duplication of services among CBB, Grout and Lerners;   

e) Mr. Grout is a sole practitioner and is not a litigator.  Accordingly, provided there 
is no duplication of legal fees, the retention of separate litigation counsel is not 
inappropriate in the circumstances.  Mr. Grout has confirmed that he does not 
expect to have a role in the claims process, including in any litigation of any 
guarantee claims against Mr. Wang;   

f) fee budgets have been provided by Grout and Lerners and appear to the 
Monitor to be reasonable.  The letter from Lerners contemplates that it will 
provide an updated budget once the claims process advances; and  

g) the Monitor will continue to have oversight over the fees and costs incurred by 
the Non-Applicants and Mr. Wang that are contemplated by the Undertaking 
and will report to Court thereon, if necessary.  Additionally, the Monitor will report 
to Court if it believes that the positions taken by Mr. Wang on his guarantee 
claims are unreasonable.        

*     *     * 

All of which is respectfully submitted, 

KSV KOFMAN INC. 
SOLELY IN ITS CAPACITY AS MONITOR OF  
FORME DEVELOPMENT GROUP INC. AND  
THE AFFILIATED ENTITIES LISTED ON APPENDIX “A” 
AND NOT IN ITS PERSONAL CAPACITY 

 



Appendix “A”



 
2358825 Ontario Ltd. 

27 Anglin Development Inc. 

29 Anglin Development Inc. 

250 Danforth Development Inc. 

3310 Kingston Development Inc. 

1296 Kennedy Development Inc. 

1326 Wilson Development Inc. 

189 Carrville Development Inc. 

169 Carrville Development Inc. 

159 Carrville Development Inc. 

5507 River Development Inc. 

4439 John Development Inc. 
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Bobby Kofman 
ksv advisory inc. 

150 King Street West, Suite 2308 
Toronto, Ontario, M5H 1J9 

T +1 416 932 6228 
  F +1 416 932 6266 

bkofman@ksvadvisory.com 

ksvadvisory.com 

 

July 17, 2019 
 

BY E-MAIL 

 
The entities listed on Schedule "A" (the "Non-Applicants") 
206-7100 Woodbine Avenue 
Markham, Ontario 
L3R 5J2 

Attention:  Yuan (Mike) Hua Wang 

Dear Sir: 

Re: Forme Development Group Inc. 

This letter is further to certain correspondence and communications the Monitor and Bennett Jones LLP, 
counsel to the Monitor, have had with Cassels, Brock & Blackwell LLP ("Cassels"), counsel to the Non-
Applicants.  The Monitor has now been advised of the quantum of Cassels' fees through to the end of 
June 2019 and has concerns with respect to same.  Please be advised that, on a go-forward basis, the 
Monitor believes that the Non-Applicants’ legal fees should be limited in light of the status of the long running 
sales processes for the Non-Applicants' properties and the values of those properties based on appraisals 
that the Non-Applicants retained Colliers to provide. 

As we have advised Cassels on behalf of the Non-Applicants, several of the mortgagees have contacted 
the Monitor in respect of the amounts currently being held by Cassels in trust pursuant to the Undertaking 
and have expressed concerns about those funds being depleted by legal fees on behalf of the Non-
Applicants and yourself.  The Monitor is of the view that it is obligated to update the Court and the 
stakeholders in a report to court regarding its concerns in respect of the quantum of legal fees incurred 
through June 30, 2019 by the Non-Applicants. 

The Monitor hereby reiterates its request that the Non-Applicants significantly limit their use of the funds 
being held in trust by Cassels.  This is particularly the case given the status of the sale process and the 
Colliers’ appraisals.  At this time, it is the Monitor’s view that to the extent any mortgagee of a Non-Applicant 
believes that having the applicable Non-Applicant sell the property is beneficial, that mortgagee can choose 
to fund those efforts itself; however, the Monitor does not believe that it is appropriate for those fees and 
costs to be funded from the funds held in trust pursuant to the Undertaking, which funds are for the benefit 
of all creditors with claims against you in your capacity as a guarantor.  The Monitor has had conversations 
with Cassels regarding 186 Old Kennedy Development Inc. and acknowledges that it may be an outlier 
given its potential equity; however, its view on this property is subject to a discussion with Cushman & 
Wakefield (“Cushman”), the Non-Applicants' real estate broker, that is scheduled for today. 

The Monitor also does not see a significant role for the Non-Applicants in the anticipated claims process, 
with the exception of some involvement in respect of those entities where surplus recoveries have been 
generated.  Accordingly, the Monitor is expecting a significant reduction in the Non-Applicants’ legal fees 
on a go-forward basis. 
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The foregoing is subject to change based on any information the Monitor learns, including during the 
Cushman call.  We will advise you of any change in the view of the Monitor. 

Yours very truly, 
 
KSV KOFMAN INC. 
SOLELY IN ITS CAPACITY AS COURT APPOINTED MONITOR 
AND NOT IN ITS PERSONAL CAPACITY 

 
 
Per: Bobby Kofman 

BK;rk 
Encl. 
cc Sean Zweig and Aiden Nelms (Bennett Jones LLP) 
 Larry Ellis and Jeremy Bornstein (Cassels, Brock & Blackwell LLP)



 

 

Schedule "A" 
 

101 Columbia Development Inc. 

186 Old Kennedy Development Inc. 

19 Turff Development Inc. 

22 Old Kennedy Development Inc. 

31 Victory Development Inc. 

35 Thelma Development Inc. 

376 Derry Development Inc. 

390 Derry Development Inc. 

4 Don Hillock Development Inc. 

4208 Kingston Development Inc. 

4550 Steeles Development Inc. 

7397 Islington Development Inc.  

9500 Dufferin Development Inc. 
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