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1.0 Introduction 

1. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) made on November 30, 2018, as amended and restated on December 6, 
2018 (the “Initial Order”), Forme Development Group Inc. and the affiliated entities 
listed on Appendix “A” (the “Applicants”) were granted protection under the 
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 
“CCAA”), and KSV Kofman Inc. (“KSV”) was appointed monitor (in such capacity, the 
“Monitor”).  A copy of the Initial Order is attached as Appendix “B”. 

2. The principal purpose of these proceedings is to create a stabilized environment to 
conduct a Court-approved sale process (the “Sale Process”) for the Applicants’ real 
property.  The Initial Order approved the Sale Process, including a listing agreement 
between the Applicants and TD Cornerstone Commercial Realty Inc. (“TD”).  The bid 
deadline for all properties included in the Sale Process was March 27, 2019. 

3. KSV is filing this report (the “Report”) in its capacity as Monitor. 

 
COURT FILE NO.:CV-18-608313-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF FORME DEVELOPMENT GROUP INC. AND THE OTHER COMPANIES 

LISTED ON APPENDIX “A” 

APPLICATION UNDER THE COMPANIES’ CREDITORS ARRANGEMENT 
ACT, R.S.C. 1985, c. C-36, AS AMENDED 

FOURTH REPORT OF KSV KOFMAN INC. AS MONITOR 

April 8, 2019 
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1.1 Purposes of this Report 

1. The purposes of this Report are to: 

a) provide background information about these proceedings; 

b) summarize the results of the Sale Process for the Purchased Assets (as defined 
in Section 5.0(1)(b)), including the real property located at 4427, 4407, 4413 
and 4439 John Street (the "John Street Properties") and 5471, 5491 and 5507 
River Road (the "River Road Properties") in Niagara Falls, Ontario (collectively, 
the "Real Property") owned by two of the Applicants, being 5507 River 
Development Inc. and 4439 John Development Inc. (jointly, the “NF 
Applicants”);  

c) summarize a transaction (the “Transaction”) with 2486489 Ontario Inc., in trust 
(the “Purchaser”), for the Purchased Assets pursuant to an Agreement of 
Purchase and Sale dated March 27, 2019 between the Monitor and the 
Purchaser (the “APS”); 

d) set out the basis on which the Monitor is recommending Court approval of the 
Transaction and that the Confidential Appendices to this Report be sealed 
pending further order of the Court; 

e) provide the recommended distribution of the sale proceeds following the closing 
of the Transaction, assuming the Transaction is approved by the Court;  

f) summarize the status of the Sale Process for the real property owned by the 
balance of the Applicants;   

g) summarize the Monitor’s anticipated next steps in these proceedings; and 

h) recommend that the Court issue an order: 

 approving the APS and the Transaction;  

 authorizing and directing the Monitor to complete the Transaction and 
convey to the Purchaser the Purchased Assets and vesting the 
Purchased Assets in the Purchaser on closing, free and clear of claims 
and encumbrances other than the Permitted Encumbrances (as defined 
in the APS), upon execution and delivery of a certificate by the Monitor 
confirming completion of the Transaction;  

 approving the proposed distributions of the sale proceeds; and 

 sealing the Confidential Appendices to this Report pending further order 
of the Court. 
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1.2 Restrictions 

1. In preparing this Report, KSV has relied upon the Applicants’ unaudited financial 
information.  KSV has not audited, reviewed or otherwise verified the accuracy or 
completeness of the information in a manner that would comply with Generally 
Accepted Assurance Standards pursuant to the Chartered Professional Accountants 
Canada Handbook. 

2. KSV expresses no opinion or other form of assurance with respect to the financial 
information presented in this Report or relied upon by KSV in preparing this Report.  
Any party wishing to place reliance on the Applicants’ financial information should 
perform its own diligence and any reliance placed by any party on the information 
presented herein shall not be considered sufficient for any purpose whatsoever. 

2.0 Background 

1. The Applicants are part of a commercial and residential real estate group which 
develops low-rise, high-rise, mixed-use and hospitality projects.  The Applicants’ 
properties are primarily located in the Greater Toronto Area, with a few located in 
Southwestern Ontario, including the Real Property.   

2. KSV filed a report to Court dated November 6, 2018 in its capacity as proposed CCAA 
monitor (the “Proposed Monitor’s Report”).  KSV also filed three supplements to the 
Proposed Monitor’s Report (the “Supplemental Reports”).  Detailed information about 
the Applicants and these proceedings is set out in the Proposed Monitor’s Report and 
the Supplemental Reports and, accordingly, that information is not repeated in this 
Report.   

3. Copies of all Court materials filed in these proceedings, including the Proposed 
Monitor’s Report and the Supplemental Reports, are available on the Monitor’s 
website at https://www.ksvadvisory.com/insolvency-cases/case/forme-development-
group-inc. 

3.0 The Real Property 

1. The Real Property is an assembly comprised of several properties located on the 
corner of River Road and John Street in Niagara Falls, Ontario.  The total size of the 
site is 1.96 acres.  There are four residential homes on separate lots on the Real 
Property.  Each home is presently occupied pursuant to a month-to-month lease 
between an NF Applicant and the relevant tenant.  

2. The NF Applicants intended to develop two residential towers on the property.  The 
Real Property is in the pre-development stage - applications were submitted prior to 
the commencement of these proceedings.  The next conference before the Local 
Planning Appeal Tribunal is scheduled for April 18, 2019. 
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3. The mortgagees of the Real Property are reflected in the table below.  The mortgage 
obligations are based on the NF Applicants’ books and records as at November, 2018, 
before interest and costs, which continue to accrue.   

Property Mortgagee Priority1 Amount ($000s) 
4439/4400/4401/4402 John St. Home Trust Company  

(“Home Trust”) 
First 1,266 

4439/4400/4401/4402 John St. Sentrix Financial 
Corporation (“Sentrix”) 

Second 211 

4439/4400/4401/4402 John St. Home Trust Third Collateral mortgage for 
River Road first mortgage 

5471/5491/5507 River Rd. Home Trust First 1,860 
5471/5491/5507 River Rd. Niagara Falls Pointe 

General Partners Inc. 
(“NF Pointe”) 

Second 1,000 

5471/5491/5507 River Rd. Home Trust Third Collateral mortgage for 
John Street first mortgage 

Total Mortgage Debt, before 
interest and costs 

   
4,337 

4. The Monitor has been provided with property tax statements dated May 30, 2018 for 
the John Street Properties and August 1, 2018 for the River Road Properties.  The 
property tax arrears for those periods total approximately $100,000.  Property taxes 
have not been paid since the commencement of these proceedings.  All outstanding 
property taxes will be paid as part of the closing process.     

4.0 Sale Process 

4.1 Overview 

1. The Initial Order approved the retention of TD to carry out the Sale Process under the 
Monitor’s supervision.   

2. Immediately following the granting of the Initial Order, TD began preparing for the Sale 
Process in accordance with the Initial Order. The Sale Process overview and timelines 
are provided in the following table.      

Summary of Sale Process 

Milestone Description of Activities Timeline 

Phase 1 – Underwriting 

Finalize marketing materials  TD and the Monitor to: 

o prepare an offering summary; 

o populate an online data room; and 

o prepare a confidentiality agreement (“CA”). 

 

 

 

November 30, 

2018  

to 

February 5, 

2019 

Prospect Identification  TD to develop a master prospect list. 

 TD will qualify and prioritize prospects.  

 TD will have pre-marketing discussions with 

targeted prospects.  

                                                
1 The priority is based on the order in which the charges were registered on title.  The Monitor is not aware of anything that would 
impact that priority, but the Monitor's counsel has not opined on the relative priorities of the mortgages. 
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Summary of Sale Process 

Milestone Description of Activities Timeline 

Phase 2 – Marketing  

Stage 1  Mass market introduction, including: 

o Offering summary and marketing materials 

printed; 

o publication of the acquisition opportunity 

in The Globe and Mail (National Edition) 

and other community or industry targeted 

publications, as applicable;  

o telephone and email canvass of leading 

prospects, both from a sale and refinancing 

perspective; and 

o meet with and interview prospective 

bidders. 

 TD to assist the Monitor and its legal counsel in 

the preparation of a Vendor’s form of Purchase 

and Sale Agreement. 

 TD to provide detailed information to qualified 

prospects which execute the CA including an 

offering summary and access to the data room. 

 TD to facilitate all diligence by interested 

parties. 

February 6, 

2019  

to  

March 26, 

2019 

Stage 3  Deadline for prospective purchasers to submit 

offers.  

March 27, 

2019 

Phase 3 – Offer Review and Negotiations 

Short-listing of Offers  Short listing bidders. 

 Further bidding - Interested bidders may be 

asked to improve their offers in as many rounds 

of bidding as is required to maximize the 

consideration. 

April 3, 2019 

Selection of Successful Bid  Select successful bidder and finalize definitive 

documents. 
April 10, 2019 

Sale Approval Motion and Closing  Motion for transaction approval and close 

transaction.  

April 17, 2019 

to April 24, 

2019 

3. On April 2, 2019, TD provided the Monitor with a letter summarizing the procedures it 
performed carrying out the Sale Process and feedback received from the market 
during that process (the "Sale Process Letter").  The Sale Process Letter details that: 

a) the offering summary and CA were distributed to TD's subscriber list of 
approximately 2,000 market participants; 

b) the Real Property was listed on the Toronto Multiple Listing Service ("MLS") 
system and the Niagara Region's MLS system;  
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c) print advertisements were placed in The Globe and Mail on two occasions;   

d) advertisements were placed in two online development focused publications - 
Novae Res Urbis (GTA and Toronto editions), as well as Urban Toronto; and    

e) the offering summary and CA were placed on the Monitor’s Website.     

4. TD also discussed this opportunity with numerous developers and other parties that 
that it believed would have an interest in the property and engaged in discussions with 
those parties to facilitate diligence and to maximize value. 

5. A redacted version of the Sale Process Letter is attached as Appendix “C”.  An 
unredacted version is attached as Confidential Appendix “2”.  The basis for the sealing 
request is provided below in Section 5.1 of this Report.     

4.2 Sale Process Results 

1. A summary of the results of the Sale Process is as follows: 

a) approximately 120 parties executed the CA2, were provided the Confidential 
Information Memorandum and given access to the data room; 

b) on February 8, 2019, an unsolicited offer was submitted for the Real Property 
by a prospective purchaser (the “Bidder”).  This party recently acquired three 
properties from certain affiliates of the Applicants in the context of insolvency 
proceedings where KSV is the proposal trustee under the Bankruptcy and 
Insolvency Act3.  The Monitor attempted to negotiate with that Bidder; however, 
the party did not engage with the Monitor and did not submit a further offer in 
the Sale Process; 

c) on the bid deadline, March 27, 2019, four offers were received for the Purchased 
Assets;  

d) the Purchaser’s offer was substantially submitted in the form of the Monitor’s 
template agreement of purchase and sale and was the highest offer received.  
The offer is unconditional (except for Court approval) and its value is sufficient 
to pay in full all of the mortgages on the Real Property; and   

e) the APS was fully executed and accepted by the Monitor on March 29, 2019. 

2. TD prepared a summary of the offers submitted for the Purchased Assets (the "Offer 
Summary"), a copy of which is attached as Confidential Appendix “1”.  For the reasons 
detailed in Section 5.1 of this Report, the Monitor is seeking to have the Offer 
Summary sealed pending further order of the Court. 

                                                
2 This represents the total number of CAs signed in the process.  Interested parties were not required to identify the sites of interest 
to them when executing the CA.    
3 Being 58 Old Kennedy Development Inc., 76 Old Kennedy Development Inc. and 82 Old Kennedy Development Inc. 
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5.0 Transaction4 

1. A summary of the Transaction is as follows: 

a) Purchaser:  An arm’s length party incorporated by Times Group Corp5., a 
Markham, Ontario based real estate developer with experience in the Niagara 
Falls area.  

b) Purchased Assets:  

(i) the Real Property; 

(ii) all prepaid expenses and all deposits with any Person, public utility or 
Governmental Authority relating to the Real Property; 

(iii) the Plans; 

(iv) the Leases; 

(v) the Permits and Contracts, to the extent transferable; and 

(vi) all intellectual property, if any, owned by the NF Applicants with respect to 
the Real Property. 

c) Purchase Price:  For the reasons detailed in Section 5.1 of this Report, the 
Monitor is seeking to have the purchase price sealed pending further order of 
the Court.  The Purchaser did not allocate the purchase price across the 
properties comprising the Real Property. 

d) Deposit:  The Purchaser has paid a deposit equal to 15% of the purchase price. 
The deposit is being held in a trust account of Bennett Jones LLP (“Bennett 
Jones”), the Monitor’s counsel. 

e) Leases:  The Purchaser has agreed to assume the existing leases in respect 
of the four residential homes on the Real Property.   

f) Excluded Assets:  The right, title and interest of the NF Applicants in any of 
their assets, other than the Purchased Assets, including: (i) books and records 
that do not exclusively or primarily relate to the Purchased Assets; and (ii) tax 
refunds relating to the period prior to the Closing Date.  

g) Representations and Warranties:  Consistent with the standard terms of an 
insolvency transaction, i.e. on an “as is, where is” basis, with limited 
representations and warranties. 

h) Closing:  Earlier of April 30, 2019 and the first Business Day which is two 
Business Days following the granting of the Approval and Vesting Order. 

i) Material Conditions:  The only material condition precedent to the Transaction 
is Court approval.   

                                                
4 Capitalized terms in this section have the meaning provided to them in the APS unless otherwise defined herein. 
5 One or more of the Applicants formerly operated as Time Development Group Inc.  Despite having a similar name to the Applicants’ 
former name, the Purchaser and the Applicants are unrelated. 
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2. A copy of the redacted version of the APS is attached as Appendix “D”.  An unredacted 
copy of the APS is attached as Confidential Appendix “3”.   

5.1 Sealing 

1. The Monitor recommends that the unredacted copy of the APS, the Offer Summary 
and the unredacted Sale Process Letter each be filed with the Court on a confidential 
basis and remain sealed pending further order of the Court as the availability of such 
information to other parties may negatively impact any future sale process for the Real 
Property if the Transaction does not close.  In addition, the offer summary contains 
sensitive information including the identity of bidders and the value of competing bids.   

2. The Monitor does not believe that any stakeholder will be prejudiced if the information 
is sealed or redacted.  Keeping this information sealed pending further order of the 
Court is beneficial to maximizing value in these circumstances.    

5.2 Recommendation re Transaction 

1. For the following reasons, the Monitor recommends that the Court issue an order 
approving the Transaction: 

a) the Sale Process was conducted in accordance with the terms approved under 
the Initial Order; 

b) a reputable and experienced realtor, TD, was retained to conduct the Sale 
Process under the Monitor's supervision. TD is of the view that the Transaction 
is the best one available in the circumstances; 

c) the market was canvassed by TD using several strategies commonly used to 
sell real property including, but not limited to, direct solicitation of investors and 
developers.  As evidenced by the summary of its marketing campaign (provided 
in Confidential Appendix “2”), TD undertook a thorough canvassing of the 
market for the Real Property; 

d) the Transaction provides for the greatest recovery available in the 
circumstances and is projected to fully repay all of the mortgagees; 

e) in the Monitor’s and TD’s view, further time marketing the Purchased Assets is 
unlikely to enhance recoveries and would result in increased professional fees; 
and  

f) the Transaction contemplates a closing date two Business Days following Court 
approval and, accordingly, can be completed expeditiously.  This will avoid 
further costs, including property taxes, insurance and professional fees.  

2. Pursuant to the Initial Order, the Monitor is authorized to execute and complete the 
Transaction on behalf of the Applicants.  The Monitor has kept the Applicants apprised 
of the status of the Transaction and its intention to seek Court approval thereof.  
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6.0 Proposed Distribution of Sale Proceeds 

1. Subject to Court approval, the Monitor intends to distribute the sale proceeds as 
follows: 

a) TD’s commission, being 1.75% of the sale price; 

b) payment in full of all property tax arrears; 

c) the NF Applicants’ first mortgage obligations owing to Home Trust on each 
property comprising the Real Property; 

d) professional fees incurred in connection with the administration of the CCAA 
proceedings for the Real Property, which largely relate to the Sale Process, as 
contemplated under paragraphs 32 and 33 of the Initial Order; and6  

e) mortgage obligations owing to each of Sentrix and NF Pointe on their respective 
second mortgages. 

2. To the extent there is a surplus after repayment of all mortgage debt owing on the 
Real Property, the funds will remain on deposit in the Monitor’s trust account until the 
completion of a claims process.     

3. The Monitor believes the proposed distributions are appropriate as: 

a) it is consistent with the terms of the APS and the priorities of the Court-ordered 
charges created under the Initial Order; and 

b) Bennett Jones provided an opinion to the Monitor dated April 3, 2019 which, 
subject to standard assumptions and qualifications contained therein, concludes 
that the security granted by the NF Applicants to Home Trust, Sentrix and NF 
Pointe (as applicable), as registered on title to the applicable Real Property by 
way of a mortgage, creates a valid and perfected security interest in the NF 
Applicants’ applicable real property that comprises the Real Property.   

7.0 Status of Sale Process for the Applicants’ Other Properties 

1. As noted, bids were received on March 27, 2019 for all of the Applicants’ real property.  
Since that time, TD has been working with the bidders to clarify issues related to the 
offers and to try to improve their terms.  TD requested that certain bidders participate 
in a second round of bidding by submitting improved or final offers by 3:00 pm on 
April 3, 2019.  (Subsequent rounds of bidding were contemplated in the Sale Process 
approved by the Court).       

                                                
6 In accordance with agreements reached with the principal of the Applicants, the fees of the professionals covered 
by the Administration Charge have been paid from the proceeds of sales completed in Notice of Intention to Make a 
Proposal proceedings involving 58 Old Kennedy Development Inc., 76 Old Kennedy Development Inc. and 82 Old 
Kennedy Development Inc. (the “NOI Companies”).  Any fees to-date paid by the NOI Companies on behalf of the NF 
Applicants will be reimbursed from the sale proceeds resulting from the Transaction, to the extent possible.  All 
mortgagees of the NOI Companies have been paid in full and there is expected to be a significant surplus available 
to the shareholder of the NOI Companies after satisfying the unsecured creditor claims of the NOI Companies.  
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2. Based on the preliminary results of the Sale Process, one or more mortgagees may 
incur a loss on each of the non-Niagara Falls properties.  The Monitor and Bennett 
Jones have advised the relevant mortgagees of this.  Under paragraph 45 of the Initial 
Order, each mortgagee is entitled to credit bid its mortgage if it is not being repaid in 
full, subject to it paying or otherwise satisfying any prior ranking indebtedness in full.   

3. As at the date of this Report, TD and the Monitor are continuing to advance in parallel 
the Sale Process and discussions with various mortgagees.  The Monitor anticipates 
returning to Court in the near term to seek Court approval of additional transactions.  
The Monitor has advised impaired or partially impaired mortgagees (the “Impaired 
Mortgagees”) of the urgency to prepare and submit a credit bid, particularly in light of 
the several weeks they have had to do so during the Sale Process.  The Monitor has 
advised the Impaired Mortgagees that it is concerned that it not lose strong offers 
which are supported by mortgagees who are not impaired or who are the fulcrum 
creditors that support the proposed transaction.       

8.0 Anticipated Next Steps 

1. The Monitor’s anticipated next steps in these proceedings include:  

a) working with the Purchaser to complete the Transaction, subject to Court 
approval; 

b) making the distributions contemplated by Section 6.0 above, subject to Court 
approval; 

c) working with TD to sell the balance of the Applicants’ properties; and 

d) working with legal counsel to draft a claims process to be administered by the 
Monitor for the Applicants and certain affiliated entities.    

9.0 Conclusion and Recommendation 

1. Based on the foregoing, the Monitor respectfully recommends that this Honourable 
Court make an order granting the relief detailed in Section 1.1(1)(h) of this Report.  

*     *     * 

All of which is respectfully submitted, 

 
KSV KOFMAN INC. 
SOLELY IN ITS CAPACITY AS MONITOR OF  
FORME DEVELOPMENT GROUP INC. AND  
THE AFFILIATED ENTITIES LISTED ON APPENDIX “A” 
AND NOT IN ITS PERSONAL CAPACITY 

 



Appendix “A”



 
2358825 Ontario Ltd. 

27 Anglin Development Inc. 

29 Anglin Development Inc. 

250 Danforth Development Inc. 

3310 Kingston Development Inc. 

1296 Kennedy Development Inc. 

1326 Wilson Development Inc. 

189 Carrville Development Inc. 

169 Carrville Development Inc. 

159 Carrville Development Inc. 

5507 River Development Inc. 

4439 John Development Inc. 
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