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Court File No.: CV-18-608313-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF FORME DEVELOPMENT GROUP INC. 
AND THE OTHER COMPANIES LISTED ON SCHEDULE "A" 
HERETO (the "Applicants")

APPLICATION UNDER THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

NOTICE OF MOTION
(Returnable April 15, 2019)

KSV Kofman Inc. ("KSV"), in its capacity as Court-appointed monitor (in such capacity, 

the "Monitor") of 5507 River Development Inc. and 4439 John Development Inc. (the "NF 

Applicants") in the proceedings of the Applicants pursuant to the Companies’ Creditors 

Arrangement Act, R.S.C. 1985, c. c-36, as amended (“CCAA”), will make a motion to a Judge of 

the Ontario Superior Court of Justice (Commercial List) (the "Court") on Monday, April 15, 2019 

at 10:00 a.m., or as soon after that time as the motion can be heard at 330 University Avenue, 

Toronto, Ontario, M5G 1R7.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

1. An order (the “Approval and Vesting Order”) substantially in the form of the draft order 

attached as Tab “3” of this Motion Record, among other things, approving the sale transaction (the 
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“Transaction”) contemplated by an agreement of purchase and sale between the Monitor, as 

vendor, and 2486489 Ontario Inc., in trust (the “Purchaser”), as purchaser, dated March 27, 2019, 

(the “Sale Agreement”) and vesting in the Purchaser, or as it may direct in accordance with the 

Sale Agreement, all of the NF Applicants' right, title and interest in and to the property described 

as the “Purchased Assets” in the Sale Agreement (the “Purchased Assets”).

2. An order (the “Ancillary Order”) substantially in the form of the draft order attached at 

Tab “4” of this Motion Record, among other things:

(a) sealing the confidential appendices of the Fourth Report of the Monitor dated April 

8, 2019 (the “Fourth Report”) pending further order of the Court;

(b) following the completion of the Transaction, authorizing and directing the Monitor

to make the following distributions:

(i) TD Cornerstone Commercial Realty Inc.'s ("TD") commission, being 

1.75% of the sale price; 

(ii) payment in full of all property tax arrears; 

(iii) the first mortgage obligations owing to Home Trust Company ("Home 

Trust") on each of the properties comprising the Real Property (as defined 

below);

(iv) the professional fees of the Monitor, counsel for the Monitor and counsel 

for the Applicants relating to the administration of the CCAA proceedings 

for the NF Applicants; and
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(v) the mortgage obligations owing to each of Sentrix Financial Corporation 

("Sentrix") and Niagara Falls Pointe General Partners, Inc. ("NF Pointe") 

on their respective second mortgages on the Real Property.

3. Such further and other relief as counsel may request and the Honourable Court deems just.

THE GROUNDS FOR THIS MOTION ARE:

The Applicants

4. Forme Development Group Inc. and its affiliated companies (collectively, the "Forme 

Group") develop commercial and residential real estate projects.

5. The Forme Group's projects, with the exception of one, have not advanced beyond the 

planning stage.

6. Pursuant to an order of the Court made on November 30, 2018, and as amended and restated 

on December 6, 2018 (the "Initial Order"), the Applicants were granted protection under the 

CCAA and KSV was appointed as the Monitor.

The Sale Process

7. The Initial Order approved a sales process and a listing agreement with TD (the "Sale 

Process"), to be conducted under the supervision of the Monitor, for the properties owned by the 

Applicants.

8. The bid deadline under the Sale Process was March 27, 2019.
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9. The Sale Process resulted in a number of offers on the property of the NF Applicants. A 

summary of the bids is included at Confidential Appendix "1" to the Fourth Report of the Monitor 

(the "Offer Summary").

10. On or about April 2, 2019, TD provided the Monitor with a letter summarizing its efforts 

carrying out the Sale Process along with feedback received from the market during the Sale Process 

(the "TD Sale Process Letter"). A copy of the TD Sale Process Letter is included at Confidential 

Appendix "2" to the Fourth Report of the Monitor.

11. As a result of the Sale Process, on or about March 27, 2019, the Sale Agreement was 

entered into between the Monitor and the Purchaser for the purchase of the Purchased Assets (the 

"Transaction"), including the real property located at 4427, 4407, 4413 and 4439 John Street (the 

"John Street Properties") and 5471, 5491 and 5507 River Road (the "River Road Properties" 

collectively with the John Street Properties, the "Real Property") all located in Niagara Falls,

Ontario and owned by the NF Applicants. The Transaction is subject to Court approval. 

12. The Monitor recommends that the Court grant an order approving the Transaction and 

vesting title to the Purchased Assets in the Purchaser, or as it may direct in accordance with the 

Sale Agreement, for the following reasons:

(a) the Sales Process was conducted in accordance with the Initial Order;

(b) the market was widely canvassed by TD using several strategies commonly used to 

sell real property;

(c) of the offers received, the Transaction generates the greatest and highest recovery;
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(d) TD is familiar with the local real estate market and is of the view that the 

Transaction is the best one available in the circumstances;

(e) absent the Transaction, a protracted marketing period will continue to be necessary, 

and ongoing professional fees would erode the proceeds available for distribution 

with no certainty that a superior transaction could be completed; and

(f) all mortgagees will be paid in full from the sale proceeds of the Transaction.

Sealing

13. The Monitor requests and recommends that the Offer Summary, the unredacted TD Sale 

Process Letter and the unredacted Sale Agreement, found at Confidential Appendix "1", "2" and 

"3" of the Fourth Report respectively, be filed with the Court on a confidential basis and be sealed 

(the “Sealing Order”) as the documents contain confidential information.

14. If the Offer Summary, the unredacted TD Sale Process Letter and the unredacted Sale 

Agreement are not sealed, the information may negatively impact realizations on the Purchased 

Assets if the Transaction does not close.

15. The Monitor believes that the proposed Sealing Order is appropriate in the circumstances 

and is not aware of any party that will be prejudiced if the information is sealed.

Proposed Distributions

16. Subject to Court approval, once the Transaction closes, the Monitor intends to distribute 

the proceeds as follows:
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(a) to TD in respect of its commission of 1.75% of the sale price under the Sale 

Agreement, as contemplated in the listing agreement;

(b) payment in full of all property tax arrears;

(c) to Home Trust in satisfaction of its first mortgages on each of the properties 

comprising the Real Property;

(d) the professional fees of the Monitor, counsel for the Monitor and counsel for the 

Applicants relating to the CCAA proceedings of the NF Applicants; and

(e) to Sentrix and NF Pointe in satisfaction of their respective second mortgages on 

certain properties of the Real Property.

17. The Monitor will deposit the remaining funds, to the extent that there are any, into the 

Monitor's trust account until the completion of the claims process. 

18. The Monitor's counsel has provided an opinion that the security granted to Home Trust, 

Sentrix and NF Pointe constitute valid and enforceable charges against the Real Property that each 

is registered against.

19. The Monitor is not aware of any claims that rank in priority to the proposed distributions 

that will not otherwise be satisfied from the Transaction. 

General

20. The provisions of the CCAA, as amended, the Courts of Justice Act, R.S.O. 1990, c. C.43, 

as amended, and the inherent and equitable jurisdiction of this Court.
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21. Rules 1.04, 1.05, 2.01, 2.03, 3.02, 16 and 37 of the Rules of Civil Procedure, R.R.O. 1990 

Reg. 194, as amended.

22. Such further and other grounds as counsel may advise and this Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

23. the Fourth Report of the Monitor; and

24. such further and other material as counsel may advise and this Court may permit.

April 8, 2019 BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130
Toronto, Ontario M5X 1A4

Sean Zweig (LSO #57307I)
Tel: (416) 777-6254
Fax: (416) 863-1716

Aiden Nelms (LSO#74170S)
Tel:(416) 777-4642
Fax: (416) 863-1716

Counsel to KSV Kofman Inc., solely in its 
capacity as Court-appointed monitor and not 
in its personal capacity 

tel:(416)
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1.0 Introduction 

1. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the 
“Court”) made on November 30, 2018, as amended and restated on December 6, 
2018 (the “Initial Order”), Forme Development Group Inc. and the affiliated entities 
listed on Appendix “A” (the “Applicants”) were granted protection under the 
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 
“CCAA”), and KSV Kofman Inc. (“KSV”) was appointed monitor (in such capacity, the 
“Monitor”).  A copy of the Initial Order is attached as Appendix “B”. 

2. The principal purpose of these proceedings is to create a stabilized environment to 
conduct a Court-approved sale process (the “Sale Process”) for the Applicants’ real 
property.  The Initial Order approved the Sale Process, including a listing agreement 
between the Applicants and TD Cornerstone Commercial Realty Inc. (“TD”).  The bid 
deadline for all properties included in the Sale Process was March 27, 2019. 

3. KSV is filing this report (the “Report”) in its capacity as Monitor. 

 
COURT FILE NO.:CV-18-608313-00CL  

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF FORME DEVELOPMENT GROUP INC. AND THE OTHER COMPANIES 

LISTED ON APPENDIX “A” 

APPLICATION UNDER THE COMPANIES’ CREDITORS ARRANGEMENT 
ACT, R.S.C. 1985, c. C-36, AS AMENDED 
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1.1 Purposes of this Report 

1. The purposes of this Report are to: 

a) provide background information about these proceedings; 

b) summarize the results of the Sale Process for the Purchased Assets (as defined 
in Section 5.0(1)(b)), including the real property located at 4427, 4407, 4413 
and 4439 John Street (the "John Street Properties") and 5471, 5491 and 5507 
River Road (the "River Road Properties") in Niagara Falls, Ontario (collectively, 
the "Real Property") owned by two of the Applicants, being 5507 River 
Development Inc. and 4439 John Development Inc. (jointly, the “NF 
Applicants”);  

c) summarize a transaction (the “Transaction”) with 2486489 Ontario Inc., in trust 
(the “Purchaser”), for the Purchased Assets pursuant to an Agreement of 
Purchase and Sale dated March 27, 2019 between the Monitor and the 
Purchaser (the “APS”); 

d) set out the basis on which the Monitor is recommending Court approval of the 
Transaction and that the Confidential Appendices to this Report be sealed 
pending further order of the Court; 

e) provide the recommended distribution of the sale proceeds following the closing 
of the Transaction, assuming the Transaction is approved by the Court;  

f) summarize the status of the Sale Process for the real property owned by the 
balance of the Applicants;   

g) summarize the Monitor’s anticipated next steps in these proceedings; and 

h) recommend that the Court issue an order: 

 approving the APS and the Transaction;  

 authorizing and directing the Monitor to complete the Transaction and 
convey to the Purchaser the Purchased Assets and vesting the 
Purchased Assets in the Purchaser on closing, free and clear of claims 
and encumbrances other than the Permitted Encumbrances (as defined 
in the APS), upon execution and delivery of a certificate by the Monitor 
confirming completion of the Transaction;  

 approving the proposed distributions of the sale proceeds; and 

 sealing the Confidential Appendices to this Report pending further order 
of the Court. 
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1.2 Restrictions 

1. In preparing this Report, KSV has relied upon the Applicants’ unaudited financial 
information.  KSV has not audited, reviewed or otherwise verified the accuracy or 
completeness of the information in a manner that would comply with Generally 
Accepted Assurance Standards pursuant to the Chartered Professional Accountants 
Canada Handbook. 

2. KSV expresses no opinion or other form of assurance with respect to the financial 
information presented in this Report or relied upon by KSV in preparing this Report.  
Any party wishing to place reliance on the Applicants’ financial information should 
perform its own diligence and any reliance placed by any party on the information 
presented herein shall not be considered sufficient for any purpose whatsoever. 

2.0 Background 

1. The Applicants are part of a commercial and residential real estate group which 
develops low-rise, high-rise, mixed-use and hospitality projects.  The Applicants’ 
properties are primarily located in the Greater Toronto Area, with a few located in 
Southwestern Ontario, including the Real Property.   

2. KSV filed a report to Court dated November 6, 2018 in its capacity as proposed CCAA 
monitor (the “Proposed Monitor’s Report”).  KSV also filed three supplements to the 
Proposed Monitor’s Report (the “Supplemental Reports”).  Detailed information about 
the Applicants and these proceedings is set out in the Proposed Monitor’s Report and 
the Supplemental Reports and, accordingly, that information is not repeated in this 
Report.   

3. Copies of all Court materials filed in these proceedings, including the Proposed 
Monitor’s Report and the Supplemental Reports, are available on the Monitor’s 
website at https://www.ksvadvisory.com/insolvency-cases/case/forme-development-
group-inc. 

3.0 The Real Property 

1. The Real Property is an assembly comprised of several properties located on the 
corner of River Road and John Street in Niagara Falls, Ontario.  The total size of the 
site is 1.96 acres.  There are four residential homes on separate lots on the Real 
Property.  Each home is presently occupied pursuant to a month-to-month lease 
between an NF Applicant and the relevant tenant.  

2. The NF Applicants intended to develop two residential towers on the property.  The 
Real Property is in the pre-development stage - applications were submitted prior to 
the commencement of these proceedings.  The next conference before the Local 
Planning Appeal Tribunal is scheduled for April 18, 2019. 
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3. The mortgagees of the Real Property are reflected in the table below.  The mortgage 
obligations are based on the NF Applicants’ books and records as at November, 2018, 
before interest and costs, which continue to accrue.   

Property Mortgagee Priority1 Amount ($000s) 
4439/4400/4401/4402 John St. Home Trust Company  

(“Home Trust”) 
First 1,266 

4439/4400/4401/4402 John St. Sentrix Financial 
Corporation (“Sentrix”) 

Second 211 

4439/4400/4401/4402 John St. Home Trust Third Collateral mortgage for 
River Road first mortgage 

5471/5491/5507 River Rd. Home Trust First 1,860 
5471/5491/5507 River Rd. Niagara Falls Pointe 

General Partners Inc. 
(“NF Pointe”) 

Second 1,000 

5471/5491/5507 River Rd. Home Trust Third Collateral mortgage for 
John Street first mortgage 

Total Mortgage Debt, before 
interest and costs 

   
4,337 

4. The Monitor has been provided with property tax statements dated May 30, 2018 for 
the John Street Properties and August 1, 2018 for the River Road Properties.  The 
property tax arrears for those periods total approximately $100,000.  Property taxes 
have not been paid since the commencement of these proceedings.  All outstanding 
property taxes will be paid as part of the closing process.     

4.0 Sale Process 

4.1 Overview 

1. The Initial Order approved the retention of TD to carry out the Sale Process under the 
Monitor’s supervision.   

2. Immediately following the granting of the Initial Order, TD began preparing for the Sale 
Process in accordance with the Initial Order. The Sale Process overview and timelines 
are provided in the following table.      

Summary of Sale Process 

Milestone Description of Activities Timeline 

Phase 1 – Underwriting 

Finalize marketing materials  TD and the Monitor to: 

o prepare an offering summary; 

o populate an online data room; and 

o prepare a confidentiality agreement (“CA”). 

 

 

 

November 30, 

2018  

to 

February 5, 

2019 

Prospect Identification  TD to develop a master prospect list. 

 TD will qualify and prioritize prospects.  

 TD will have pre-marketing discussions with 

targeted prospects.  

                                                
1 The priority is based on the order in which the charges were registered on title.  The Monitor is not aware of anything that would 
impact that priority, but the Monitor's counsel has not opined on the relative priorities of the mortgages. 
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Summary of Sale Process 

Milestone Description of Activities Timeline 

Phase 2 – Marketing  

Stage 1  Mass market introduction, including: 

o Offering summary and marketing materials 

printed; 

o publication of the acquisition opportunity 

in The Globe and Mail (National Edition) 

and other community or industry targeted 

publications, as applicable;  

o telephone and email canvass of leading 

prospects, both from a sale and refinancing 

perspective; and 

o meet with and interview prospective 

bidders. 

 TD to assist the Monitor and its legal counsel in 

the preparation of a Vendor’s form of Purchase 

and Sale Agreement. 

 TD to provide detailed information to qualified 

prospects which execute the CA including an 

offering summary and access to the data room. 

 TD to facilitate all diligence by interested 

parties. 

February 6, 

2019  

to  

March 26, 

2019 

Stage 3  Deadline for prospective purchasers to submit 

offers.  

March 27, 

2019 

Phase 3 – Offer Review and Negotiations 

Short-listing of Offers  Short listing bidders. 

 Further bidding - Interested bidders may be 

asked to improve their offers in as many rounds 

of bidding as is required to maximize the 

consideration. 

April 3, 2019 

Selection of Successful Bid  Select successful bidder and finalize definitive 

documents. 
April 10, 2019 

Sale Approval Motion and Closing  Motion for transaction approval and close 

transaction.  

April 17, 2019 

to April 24, 

2019 

3. On April 2, 2019, TD provided the Monitor with a letter summarizing the procedures it 
performed carrying out the Sale Process and feedback received from the market 
during that process (the "Sale Process Letter").  The Sale Process Letter details that: 

a) the offering summary and CA were distributed to TD's subscriber list of 
approximately 2,000 market participants; 

b) the Real Property was listed on the Toronto Multiple Listing Service ("MLS") 
system and the Niagara Region's MLS system;  
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c) print advertisements were placed in The Globe and Mail on two occasions;   

d) advertisements were placed in two online development focused publications - 
Novae Res Urbis (GTA and Toronto editions), as well as Urban Toronto; and    

e) the offering summary and CA were placed on the Monitor’s Website.     

4. TD also discussed this opportunity with numerous developers and other parties that 
that it believed would have an interest in the property and engaged in discussions with 
those parties to facilitate diligence and to maximize value. 

5. A redacted version of the Sale Process Letter is attached as Appendix “C”.  An 
unredacted version is attached as Confidential Appendix “2”.  The basis for the sealing 
request is provided below in Section 5.1 of this Report.     

4.2 Sale Process Results 

1. A summary of the results of the Sale Process is as follows: 

a) approximately 120 parties executed the CA2, were provided the Confidential 
Information Memorandum and given access to the data room; 

b) on February 8, 2019, an unsolicited offer was submitted for the Real Property 
by a prospective purchaser (the “Bidder”).  This party recently acquired three 
properties from certain affiliates of the Applicants in the context of insolvency 
proceedings where KSV is the proposal trustee under the Bankruptcy and 
Insolvency Act3.  The Monitor attempted to negotiate with that Bidder; however, 
the party did not engage with the Monitor and did not submit a further offer in 
the Sale Process; 

c) on the bid deadline, March 27, 2019, four offers were received for the Purchased 
Assets;  

d) the Purchaser’s offer was substantially submitted in the form of the Monitor’s 
template agreement of purchase and sale and was the highest offer received.  
The offer is unconditional (except for Court approval) and its value is sufficient 
to pay in full all of the mortgages on the Real Property; and   

e) the APS was fully executed and accepted by the Monitor on March 29, 2019. 

2. TD prepared a summary of the offers submitted for the Purchased Assets (the "Offer 
Summary"), a copy of which is attached as Confidential Appendix “1”.  For the reasons 
detailed in Section 5.1 of this Report, the Monitor is seeking to have the Offer 
Summary sealed pending further order of the Court. 

                                                
2 This represents the total number of CAs signed in the process.  Interested parties were not required to identify the sites of interest 
to them when executing the CA.    
3 Being 58 Old Kennedy Development Inc., 76 Old Kennedy Development Inc. and 82 Old Kennedy Development Inc. 
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5.0 Transaction4 

1. A summary of the Transaction is as follows: 

a) Purchaser:  An arm’s length party incorporated by Times Group Corp5., a 
Markham, Ontario based real estate developer with experience in the Niagara 
Falls area.  

b) Purchased Assets:  

(i) the Real Property; 

(ii) all prepaid expenses and all deposits with any Person, public utility or 
Governmental Authority relating to the Real Property; 

(iii) the Plans; 

(iv) the Leases; 

(v) the Permits and Contracts, to the extent transferable; and 

(vi) all intellectual property, if any, owned by the NF Applicants with respect to 
the Real Property. 

c) Purchase Price:  For the reasons detailed in Section 5.1 of this Report, the 
Monitor is seeking to have the purchase price sealed pending further order of 
the Court.  The Purchaser did not allocate the purchase price across the 
properties comprising the Real Property. 

d) Deposit:  The Purchaser has paid a deposit equal to 15% of the purchase price. 
The deposit is being held in a trust account of Bennett Jones LLP (“Bennett 
Jones”), the Monitor’s counsel. 

e) Leases:  The Purchaser has agreed to assume the existing leases in respect 
of the four residential homes on the Real Property.   

f) Excluded Assets:  The right, title and interest of the NF Applicants in any of 
their assets, other than the Purchased Assets, including: (i) books and records 
that do not exclusively or primarily relate to the Purchased Assets; and (ii) tax 
refunds relating to the period prior to the Closing Date.  

g) Representations and Warranties:  Consistent with the standard terms of an 
insolvency transaction, i.e. on an “as is, where is” basis, with limited 
representations and warranties. 

h) Closing:  Earlier of April 30, 2019 and the first Business Day which is two 
Business Days following the granting of the Approval and Vesting Order. 

i) Material Conditions:  The only material condition precedent to the Transaction 
is Court approval.   

                                                
4 Capitalized terms in this section have the meaning provided to them in the APS unless otherwise defined herein. 
5 One or more of the Applicants formerly operated as Time Development Group Inc.  Despite having a similar name to the Applicants’ 
former name, the Purchaser and the Applicants are unrelated. 
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2. A copy of the redacted version of the APS is attached as Appendix “D”.  An unredacted 
copy of the APS is attached as Confidential Appendix “3”.   

5.1 Sealing 

1. The Monitor recommends that the unredacted copy of the APS, the Offer Summary 
and the unredacted Sale Process Letter each be filed with the Court on a confidential 
basis and remain sealed pending further order of the Court as the availability of such 
information to other parties may negatively impact any future sale process for the Real 
Property if the Transaction does not close.  In addition, the offer summary contains 
sensitive information including the identity of bidders and the value of competing bids.   

2. The Monitor does not believe that any stakeholder will be prejudiced if the information 
is sealed or redacted.  Keeping this information sealed pending further order of the 
Court is beneficial to maximizing value in these circumstances.    

5.2 Recommendation re Transaction 

1. For the following reasons, the Monitor recommends that the Court issue an order 
approving the Transaction: 

a) the Sale Process was conducted in accordance with the terms approved under 
the Initial Order; 

b) a reputable and experienced realtor, TD, was retained to conduct the Sale 
Process under the Monitor's supervision. TD is of the view that the Transaction 
is the best one available in the circumstances; 

c) the market was canvassed by TD using several strategies commonly used to 
sell real property including, but not limited to, direct solicitation of investors and 
developers.  As evidenced by the summary of its marketing campaign (provided 
in Confidential Appendix “2”), TD undertook a thorough canvassing of the 
market for the Real Property; 

d) the Transaction provides for the greatest recovery available in the 
circumstances and is projected to fully repay all of the mortgagees; 

e) in the Monitor’s and TD’s view, further time marketing the Purchased Assets is 
unlikely to enhance recoveries and would result in increased professional fees; 
and  

f) the Transaction contemplates a closing date two Business Days following Court 
approval and, accordingly, can be completed expeditiously.  This will avoid 
further costs, including property taxes, insurance and professional fees.  

2. Pursuant to the Initial Order, the Monitor is authorized to execute and complete the 
Transaction on behalf of the Applicants.  The Monitor has kept the Applicants apprised 
of the status of the Transaction and its intention to seek Court approval thereof.  
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6.0 Proposed Distribution of Sale Proceeds 

1. Subject to Court approval, the Monitor intends to distribute the sale proceeds as 
follows: 

a) TD’s commission, being 1.75% of the sale price; 

b) payment in full of all property tax arrears; 

c) the NF Applicants’ first mortgage obligations owing to Home Trust on each 
property comprising the Real Property; 

d) professional fees incurred in connection with the administration of the CCAA 
proceedings for the Real Property, which largely relate to the Sale Process, as 
contemplated under paragraphs 32 and 33 of the Initial Order; and6  

e) mortgage obligations owing to each of Sentrix and NF Pointe on their respective 
second mortgages. 

2. To the extent there is a surplus after repayment of all mortgage debt owing on the 
Real Property, the funds will remain on deposit in the Monitor’s trust account until the 
completion of a claims process.     

3. The Monitor believes the proposed distributions are appropriate as: 

a) it is consistent with the terms of the APS and the priorities of the Court-ordered 
charges created under the Initial Order; and 

b) Bennett Jones provided an opinion to the Monitor dated April 3, 2019 which, 
subject to standard assumptions and qualifications contained therein, concludes 
that the security granted by the NF Applicants to Home Trust, Sentrix and NF 
Pointe (as applicable), as registered on title to the applicable Real Property by 
way of a mortgage, creates a valid and perfected security interest in the NF 
Applicants’ applicable real property that comprises the Real Property.   

7.0 Status of Sale Process for the Applicants’ Other Properties 

1. As noted, bids were received on March 27, 2019 for all of the Applicants’ real property.  
Since that time, TD has been working with the bidders to clarify issues related to the 
offers and to try to improve their terms.  TD requested that certain bidders participate 
in a second round of bidding by submitting improved or final offers by 3:00 pm on 
April 3, 2019.  (Subsequent rounds of bidding were contemplated in the Sale Process 
approved by the Court).       

                                                
6 In accordance with agreements reached with the principal of the Applicants, the fees of the professionals covered 
by the Administration Charge have been paid from the proceeds of sales completed in Notice of Intention to Make a 
Proposal proceedings involving 58 Old Kennedy Development Inc., 76 Old Kennedy Development Inc. and 82 Old 
Kennedy Development Inc. (the “NOI Companies”).  Any fees to-date paid by the NOI Companies on behalf of the NF 
Applicants will be reimbursed from the sale proceeds resulting from the Transaction, to the extent possible.  All 
mortgagees of the NOI Companies have been paid in full and there is expected to be a significant surplus available 
to the shareholder of the NOI Companies after satisfying the unsecured creditor claims of the NOI Companies.  
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2. Based on the preliminary results of the Sale Process, one or more mortgagees may 
incur a loss on each of the non-Niagara Falls properties.  The Monitor and Bennett 
Jones have advised the relevant mortgagees of this.  Under paragraph 45 of the Initial 
Order, each mortgagee is entitled to credit bid its mortgage if it is not being repaid in 
full, subject to it paying or otherwise satisfying any prior ranking indebtedness in full.   

3. As at the date of this Report, TD and the Monitor are continuing to advance in parallel 
the Sale Process and discussions with various mortgagees.  The Monitor anticipates 
returning to Court in the near term to seek Court approval of additional transactions.  
The Monitor has advised impaired or partially impaired mortgagees (the “Impaired 
Mortgagees”) of the urgency to prepare and submit a credit bid, particularly in light of 
the several weeks they have had to do so during the Sale Process.  The Monitor has 
advised the Impaired Mortgagees that it is concerned that it not lose strong offers 
which are supported by mortgagees who are not impaired or who are the fulcrum 
creditors that support the proposed transaction.       

8.0 Anticipated Next Steps 

1. The Monitor’s anticipated next steps in these proceedings include:  

a) working with the Purchaser to complete the Transaction, subject to Court 
approval; 

b) making the distributions contemplated by Section 6.0 above, subject to Court 
approval; 

c) working with TD to sell the balance of the Applicants’ properties; and 

d) working with legal counsel to draft a claims process to be administered by the 
Monitor for the Applicants and certain affiliated entities.    

9.0 Conclusion and Recommendation 

1. Based on the foregoing, the Monitor respectfully recommends that this Honourable 
Court make an order granting the relief detailed in Section 1.1(1)(h) of this Report.  

*     *     * 

All of which is respectfully submitted, 

 
KSV KOFMAN INC. 
SOLELY IN ITS CAPACITY AS MONITOR OF  
FORME DEVELOPMENT GROUP INC. AND  
THE AFFILIATED ENTITIES LISTED ON APPENDIX “A” 
AND NOT IN ITS PERSONAL CAPACITY 
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250 Danforth Development Inc. 

3310 Kingston Development Inc. 

1296 Kennedy Development Inc. 

1326 Wilson Development Inc. 

189 Carrville Development Inc. 

169 Carrville Development Inc. 

159 Carrville Development Inc. 

5507 River Development Inc. 

4439 John Development Inc. 
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Court File No. CV-18-608313-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. ) MONDAY, THE 15th DAY
)

JUSTICE HAINEY ) OF APRIL 2019

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF FORME DEVELOPMENT GROUP INC. 
AND THE OTHER COMPANIES LISTED ON SCHEDULE "A" 
HERETO

APPLICATION UNDER THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

APPROVAL AND VESTING ORDER
(Niagara Project Properties)

THIS MOTION, made by KSV Kofman Inc., in its capacity as Court-appointed monitor (in such 

capacity, the "Monitor") of 5507 River Development Inc. and 4439 John Development Inc. 

(collectively, the "Owner Applicant") for an order, inter alia, approving the sale transaction (the 

"Transaction") with respect to all of the lands and premises municipally described as 4427, 4407, 

4413, & 4439 John Street and 5471, 5491 & 5507 River Road, Niagara Falls, Ontario (collectively, 

the "Lands") and all of the present and after-acquired assets, undertaking and properties of the 

Owner Applicant related thereto (collectively, together with the Lands, the "Property") 

contemplated by an agreement of purchase and sale between the Monitor, as vendor, and 2486489 

Ontario Inc., in trust, (the "Purchaser"), as purchaser, dated March 27, 2019 (the "Sale 
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Agreement"), a copy of which is attached as Confidential Appendix "3" to the Fourth Report of 

the Monitor dated April [●], 2019 (the "Fourth Report"), and vesting in the Purchaser, or as it 

may direct in accordance with the Sale Agreement, all of the Owner Applicant's right, title and 

interest in and to the property described as the "Purchased Assets" in the Sale Agreement (the 

"Purchased Assets"), was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion and the Fourth Report, together with the appendices thereto, 

and on hearing the submissions of counsel for the Monitor and such other counsel as were present, 

no one appearing for any other person on the service list, although properly served as appears from 

the affidavit of Aiden Nelms sworn April [●], 2019, filed,

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Monitor is hereby authorized and approved, with 

such minor amendments as the Monitor may deem necessary.  The Monitor is hereby authorized 

to take such additional steps and execute such additional documents as may be necessary or 

desirable for the completion of the Transaction and for the conveyance of the Purchased Assets to 

the Purchaser, or as it may direct.

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's 

certificate to the Purchaser substantially in the form attached as Schedule "B" hereto (the 

"Monitor's Certificate"), all of the Owner Applicant's right, title and interest in and to the 

Purchased Assets, including without limitation the subject real property identified in Schedule 

"C" hereto (the "Real Property"), shall vest absolutely in the Purchaser, or as it may direct, free 

and clear of and from any and all security interests (whether contractual, statutory, or otherwise), 

hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, 
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executions, leases, notices of lease, subleases, licences, restrictions, contractual rights, options, 

judgments, liabilities (direct, indirect, absolute or contingent), obligations, levies, charges, or other 

financial or monetary claims, whether or not they have attached or been perfected, registered or 

filed and whether secured, unsecured or otherwise (collectively, the "Claims"), including, without 

limiting the generality of the foregoing: (i) any encumbrances or charges created by the Amended 

and Restated Order of the Honorable Justice Hainey dated November 30, 2018; (ii) all charges, 

security interests or claims evidenced by registrations pursuant to the Personal Property Security 

Act (Ontario) or any other personal property registry system; and (iii) those Claims listed on 

Schedule "D" hereto (all of which are collectively referred to as the "Encumbrances", which 

term shall not include the permitted encumbrances, easements and restrictive covenants listed on 

Schedule "E") and, for greater certainty, this Court orders and declares that all of the 

Encumbrances affecting or relating to the Purchased Assets are hereby expunged and discharged 

as against the Purchased Assets and are non-enforceable and non-binding as against the Purchaser.

3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the 

Land Titles Division of Niagara South (No. 59) of an Application for Vesting Order in the form 

prescribed by the Land Titles Act and/or the Land Registration Reform Act, the Land Registrar is 

hereby directed to enter the Purchaser, or as it may direct, as the owner of the subject real property 

identified in Schedule "C" hereto (the "Real Property") in fee simple, and is hereby directed to 

delete and expunge from title to the Real Property all of the Claims listed in Schedule "D" hereto.

4. THIS COURT ORDERS that for the purposes of determining the nature and priority of 

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead 

of the Purchased Assets, and that from and after the delivery of the Monitor's Certificate, all Claims 

and Encumbrances shall attach to the net proceeds from the sale of the Purchased Assets with the 
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same priority as they had with respect to the Purchased Assets immediately prior to the sale, as if 

the Purchased Assets had not been sold and remained in the possession or control of the person 

having that possession or control immediately prior to the sale.

5. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of 

the Monitor's Certificate, forthwith after delivery thereof.

6. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Owner Applicant and 

any bankruptcy order issued pursuant to any such applications; and

(c) any assignment in bankruptcy made in respect of the Owner Applicant,

the vesting of the Purchased Assets in the Purchaser, or as it may direct, pursuant to this Order 

shall be binding on any trustee in bankruptcy that may be appointed in respect of the Owner 

Applicant and shall not be void or voidable by creditors of the Owner Applicant, nor shall it 

constitute nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, 

transfer at undervalue or other reviewable transaction under the Bankruptcy and Insolvency Act 

(Canada) or any other applicable federal or provincial legislation, nor shall it constitute oppressive 

or unfairly prejudicial conduct pursuant to any applicable federal or provincial legislation.

7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 
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effect to this Order and to assist the Monitor and its agents in carrying out the terms of this Order.  

All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to 

make such orders and to provide such assistance to the Monitor, as an officer of this Court, as may 

be necessary or desirable to give effect to this Order or to assist the Monitor and its agents in 

carrying out the terms of this Order.

____________________________________



SCHEDULE "A" 
APPLICANTS

3310 Kingston Development Inc.

1296 Kennedy Development Inc.

1326 Wilson Development Inc.

5507 River Development Inc.

4439 John Development Inc.

2358825 Ontario Ltd.

250 Danforth Development Inc.

159 Carrville Development Inc.

169 Carrville Development Inc.

189 Carrville Development Inc.

27 Anglin Development Inc.

29 Anglin Development Inc.



SCHEDULE "B"
FORM OF MONITOR'S CERTIFICATE

Court File No. CV-18-608313-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF FORME DEVELOPMENT GROUP INC. 
AND THE OTHER COMPANIES LISTED ON SCHEDULE "A" 
HERETO

APPLICATION UNDER THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

MONITOR'S CERTIFICATE

RECITALS

I. Pursuant to an Order of the Honourable Mr. Justice Hainey of the Ontario Superior Court 

of Justice (Commercial List) (the "Court") dated November 30, 2018 (as amended, the "Initial 

Order), KSV Kofman Inc. was appointed as monitor (in such capacity, the "Monitor") of 5507 

River Development Inc. and 4439 John Development Inc.  Pursuant to the Initial Order the Monitor 

was granted certain expanded powers.

II. Pursuant to an Order of the Court dated [●], 2019, the Court approved the agreement of 

purchase and sale between the Monitor, as vendor, and 2486489 Ontario Inc., in trust (the 

"Purchaser"), as purchaser, dated March 27, 2019 (the "Sale Agreement"), and provided for the 

vesting in the Purchaser, or as it may direct in accordance with the Sale Agreement, of all of 5507 

River Development Inc.'s and 4439 John Development Inc.'s (collectively, the "Owner 
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Applicant") right, title and interest in and to the Purchased Assets (as defined in the Sale 

Agreement), which vesting is to be effective with respect to the Purchased Assets upon the delivery 

by the Monitor to the Purchaser of a certificate confirming: (i) the payment by the Purchaser of 

the purchase price for the Purchased Assets; (ii) that the conditions to closing as set out in the Sale 

Agreement have been satisfied or waived by the Monitor and the Purchaser; and (iii) the 

transaction has been completed to the satisfaction of the Monitor.

III. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in 

the Sale Agreement.

THE MONITOR CERTIFIES the following:

1. The Purchaser has paid and the Monitor has received, the purchase price for the Purchased 

Assets payable on the closing date pursuant to the Sale Agreement;

2. The conditions to closing as set out in the Sale Agreement have been satisfied or waived 

by the Monitor and the Purchaser in accordance with their terms;

3. The transaction has been completed to the satisfaction of the Monitor; and
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4. This Certificate was delivered by the Monitor at _____________ [TIME] on 

_______________ [DATE].

KSV KOFMAN INC., solely in its capacity as 
court appointed monitor of 5507 River 
Development Inc. and 4439 John Development 
Inc., and not in its personal capacity or in any other 
capacity 

Per:

Name:

Title:



SCHEDULE "A" 
APPLICANTS

3310 Kingston Development Inc.

1296 Kennedy Development Inc.

1326 Wilson Development Inc.

5507 River Development Inc.

4439 John Development Inc.

2358825 Ontario Ltd.

250 Danforth Development Inc.

159 Carrville Development Inc.

169 Carrville Development Inc.

189 Carrville Development Inc.

27 Anglin Development Inc.

29 Anglin Development Inc.



SCHEDULE "C"
LEGAL DESCRIPTION OF THE REAL PROPERTY

Registered Owner: 5507 River Development Inc.

5507 River Road, Niagara Falls, Ontario

Firstly: PIN 64342-0376 (LT): PT LT 13 PL 294 TOWN OF NIAGARA FALLS; PT LT 14 PL 
294 TOWN OF NIAGARA FALLS; PT LT 15 PL 294 TOWN OF NIAGARA FALLS AS IN 
RO519575 (SECONDLY & THIRDLY) ; NIAGARA FALLS

Secondly: PIN 64342-0383 (LT): PT LT 83 PL 294 TOWN OF NIAGARA FALLS AS IN 
RO519575 (FOURTHLY); NIAGARA FALLS

[Address not assigned – adjoins PIN 64342-0376 (LT) to the south]

PIN 64342-0377 (LT): PT LT 12 PL 294 TOWN OF NIAGARA FALLS; PT LT 13 PL 294 
TOWN OF NIAGARA FALLS PT 1, 59R6175 ; NIAGARA FALLS

5471 River Road, Niagara Falls, Ontario

PIN 64342-0374 (LT): PT LT 18 PL 294 TOWN OF NIAGARA FALLS; PT LT 17 PL 294 
TOWN OF NIAGARA FALLS AS IN RO546510 ; NIAGARA FALLS

5491 River Road, Niagara Falls, Ontario

Firstly: PIN 64342-0375 (LT): PT LT 15 PL 294 TOWN OF NIAGARA FALLS; PT LT 16 PL 
294 TOWN OF NIAGARA FALLS; PT LT 17 PL 294 TOWN OF NIAGARA FALLS AS IN 
RO474752 ; NIAGARA FALLS

Secondly: PIN 64342-0382 (LT): PT LT 83 PL 294 TOWN OF NIAGARA FALLS AS IN 
RO474752; NIAGARA FALLS

Part of River Lane (closed)

PIN 64342-0446 (LT): PART LANE PL 294 TOWN OF NIAGARA FALLS LYING BTN 
PHILIP ST & JOHN ST , CLOSED BY BY-LAW SN500919, DESIGNATED AS PART 1, 
59R15770; SUBJECT TO AN EASEMENT AS IN SN509035; CITY OF NIAGARA FALLS

Registered Owner: 4439 John Development Inc.

4427 John Street, Niagara Falls, Ontario

PIN 64342-0333 (LT): LT 86 PL 294 TOWN OF NIAGARA FALLS ; NIAGARA FALLS
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4407 John Street, Niagara Falls, Ontario

PIN 64342-0334 (LT): PT LT 84 PL 294 TOWN OF NIAGARA FALLS AS IN RO692050 ; S/T 
RO692050 ; T/W RO692050 ; NIAGARA FALLS

4413 John Street, Niagara Falls, Ontario

PIN 64342-0335 (LT): LT 85 PL 294 TOWN OF NIAGARA FALLS ; S/T RO249643 ; 
NIAGARA FALLS

4439 John Street, Niagara Falls, Ontario

PIN 64342-0336 (LT): PT LT 84 PL 294 TOWN OF NIAGARA FALLS AS IN RO699907 ; 
NIAGARA FALLS



SCHEDULE "D" 
INSTRUMENTS TO BE DELETED FROM PIN NOS. 64342-0376 (LT), 64342-0383 (LT), 64342-0377 (LT), 64342-0374 (LT), 

64342-0375 (LT) AND 64342-0382 (LT), 

Reg. No. Date Instrument Type Amount Parties From Parties To

SN499026 2017/02/01 Charge $1,790,000 5507 River Development Inc. Home Trust Company

SN499027 2017/02/01 Charge $1,000,000 5507 River Development Inc. Niagara Falls Pointe General Partner, 
Inc.

SN499028 2017/02/01 Charge $1,265,940 5507 River Development Inc. Home Trust Company

INSTRUMENTS TO BE DELETED FROM PIN NO. 64342-0333 (LT), 64342-0334 (LT), 64342-0335 (LT) AND 
64342-0336 (LT), 

Reg. No. Date Instrument Type Amount Parties From Parties To

SN499001 2017/01/31 Charge $1,265,940 4439 John Development Inc. Home Trust Company

SN499002 2017/01/31 Charge $210,990 4439 John Development Inc. Sentrix Financial Corporation

SN499003 2017/01/31 Charge $1,790,000 4439 John Development Inc. Home Trust Company



SCHEDULE "E" 
PERMITTED ENCUMBRANCES FROM PIN NO. 64342-0334 (LT)

Reg. No. Date Instrument Type Amount Parties From Parties To

RO497993 1987/04/30 Order

RO692050

PERMITTED ENCUMBRANCES FROM PIN NO. 64342-0335 (LT)

Reg. No. Date Instrument Type Amount Parties From Parties To

RO497993 1987/04/30 Order

RO249643

PERMITTED ENCUMBRANCES FROM PIN NO. 64342-0446 (LT)

Reg. No. Date Instrument Type Amount Parties From Parties To

RO399243 1982/12/03 Agreement 
(Encroachment)

N/A The Corporation of the City of Niagara 
Falls

SN500919 2017/02/17 Bylaw N/A The Corporation of the City of 
Niagara Falls

SN509035 2017/05/01 Transfer Easement N/A The Corporation of the City of 
Niagara Falls

Enbridge Gas Distribution Inc.
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THIS MOTION, made by [RECEIVER'S NAME]KSV Kofman Inc., in its capacity as the

Court-appointed receiver (the "Receiver") of the undertaking, property and assets of [DEBTOR]

(the "Debtormonitor (in such capacity, the "Monitor") of 5507 River Development Inc. and

4439 John Development Inc. (collectively, the "Owner Applicant") for an order, inter alia,

approving the sale transaction (the "Transaction") with respect to all of the lands and

premises municipally described as 4427, 4407, 4413, & 4439 John Street and 5471, 5491 &

5507 River Road, Niagara Falls, Ontario (collectively, the "Lands") and all of the present

and after-acquired assets, undertaking and properties of the Owner Applicant related

thereto (collectively, together with the Lands, the "Property") contemplated by an agreement

of purchase and sale (the "Sale Agreement") between the Receiver and [NAME OF

PURCHASER] (the "Purchaser") dated [DATE] and appended to the Report of the

ReceiverMonitor, as vendor, and 2486489 Ontario Inc., in trust, (the "Purchaser"), as

purchaser, dated March 27, 2019 (the "Sale Agreement"), a copy of which is attached as

Confidential Appendix "3" to the Fourth Report of the Monitor dated [DATE]April [●],

2019 (the "Fourth Report"), and vesting in the Purchaser the Debtor’, or as it may direct in

accordance with the Sale Agreement, all of the Owner Applicant's right, title and interest in

and to the assetsproperty described as the "Purchased Assets" in the Sale Agreement (the

"Purchased Assets"), was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the ReportNotice of Motion and the Fourth Report, together with the

appendices thereto, and on hearing the submissions of counsel for the Receiver, [NAMES OF

OTHER PARTIES APPEARING]Monitor and such other counsel as were present, no one

appearing for any other person on the service list, although properly served as appears from the

affidavit of [NAME]Aiden Nelms sworn [DATE]April [●], 2019, filed: ,
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1. 1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, and

the execution of the Sale Agreement by the ReceiverMonitor is hereby authorized and approved,

with such minor amendments as the ReceiverMonitor may deem necessary.  The

ReceiverMonitor is hereby authorized and directed to take such additional steps and execute

such additional documents as may be necessary or desirable for the completion of the

Transaction and for the conveyance of the Purchased Assets to the Purchaser, or as it may

direct.

2. 2. THIS COURT ORDERS AND DECLARES that upon the delivery of a

Receiver’Monitor's certificate to the Purchaser substantially in the form attached as Schedule

A"B" hereto (the "ReceiverMonitor's Certificate"), all of the DebtorOwner Applicant's right,

title and interest in and to the Purchased Assets described in the Sale Agreement [and listed on

Schedule B, including without limitation the subject real property identified in Schedule

"C" hereto] (the "Real Property"), shall vest absolutely in the Purchaser, or as it may direct,

free and clear of and from any and all security interests (whether contractual, statutory, or

otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or

otherwise), liens, executions, leases, notices of lease, subleases, licences, restrictions,

contractual rights, options, judgments, liabilities (direct, indirect, absolute or contingent),

obligations, levies, charges, or other financial or monetary claims, whether or not they have

attached or been perfected, registered or filed and whether secured, unsecured or otherwise

(collectively, the "Claims"), including, without limiting the generality of the foregoing:  (i) any

encumbrances or charges created by the Amended and Restated Order of the Honourable

Justice [NAME]Hainey dated [DATE]November 30, 2018; (ii) all charges, security interests or

claims evidenced by registrations pursuant to the Personal Property Security Act (Ontario) or any
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other personal property registry system; and (iii) those Claims listed on Schedule C"D" hereto

(all of which are collectively referred to as the "Encumbrances", which term shall not include

the permitted encumbrances, easements and restrictive covenants listed on Schedule D"E") and,

for greater certainty, this Court orders and declares that all of the Encumbrances affecting or

relating to the Purchased Assets are hereby expunged and discharged as against the Purchased

Assets and are non-enforceable and non-binding as against the Purchaser.

3. 3. THIS COURT ORDERS that upon the registration in the Land Registry Office for the

[Registry Division of {LOCATION} of a Transfer/Deed of Land in the form prescribed by the

Land Registration Reform Act duly executed by the Receiver][Land Titles Division of

{LOCATION}Niagara South (No. 59) of an Application for Vesting Order in the form

prescribed by the Land Titles Act and/or the Land Registration Reform Act], the Land Registrar is

hereby directed to enter the Purchaser, or as it may direct, as the owner of the subject real

property identified in Schedule B"C" hereto (the “"Real Property”") in fee simple, and is

hereby directed to delete and expunge from title to the Real Property all of the Claims listed in

Schedule C"D" hereto.

4. 4. THIS COURT ORDERS that for the purposes of determining the nature and priority of

Claims, the net proceeds from the sale of the Purchased Assets shall stand in the place and stead

of the Purchased Assets, and that from and after the delivery of the ReceiverMonitor's

Certificate, all Claims and Encumbrances shall attach to the net proceeds from the sale of the

Purchased Assets with the same priority as they had with respect to the Purchased Assets

immediately prior to the sale, as if the Purchased Assets had not been sold and remained in the



 5 5

possession or control of the person having that possession or control immediately prior to the

sale.

5. 5. THIS COURT ORDERS AND DIRECTS the ReceiverMonitor to file with the Court a

copy of the ReceiverMonitor's Certificate, forthwith after delivery thereof.

6. THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver is authorized and permitted

to disclose and transfer to the Purchaser all human resources and payroll information in the

Company's records pertaining to the Debtor's past and current employees, including personal

information of those employees listed on Schedule "●" to the Sale Agreement.  The Purchaser

shall maintain and protect the privacy of such information and shall be entitled to use the

personal information provided to it in a manner which is in all material respects identical to the

prior use of such information by the Debtor.

7. 6. THIS COURT ORDERS that, notwithstanding:

the pendency of these proceedings;(a)

any applications for a bankruptcy order now or hereafter issued pursuant to the(b)

Bankruptcy and Insolvency Act (Canada) in respect of the DebtorOwner

Applicant and any bankruptcy order issued pursuant to any such applications; and

any assignment in bankruptcy made in respect of the Debtor;Owner Applicant,(c)

the vesting of the Purchased Assets in the Purchaser, or as it may direct, pursuant to this Order

shall be binding on any trustee in bankruptcy that may be appointed in respect of the

DebtorOwner Applicant and shall not be void or voidable by creditors of the DebtorOwner

Applicant, nor shall it constitute nor be deemed to be a fraudulent preference, assignment,
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fraudulent conveyance, transfer at undervalue, or other reviewable transaction under the

Bankruptcy and Insolvency Act (Canada) or any other applicable federal or provincial legislation,

nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any applicable

federal or provincial legislation.

8. THIS COURT ORDERS AND DECLARES that the Transaction is exempt from the

application of the Bulk Sales Act (Ontario).

9. 7. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the ReceiverMonitor and its agents in carrying out the terms of

this Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully

requested to make such orders and to provide such assistance to the ReceiverMonitor, as an

officer of this Court, as may be necessary or desirable to give effect to this Order or to assist the

ReceiverMonitor and its agents in carrying out the terms of this Order.

____________________________________



Schedule A – Form of Receiver’s CertificateSCHEDULE "A" 

APPLICANTS

3310 Kingston Development Inc.

1296 Kennedy Development Inc.

1326 Wilson Development Inc.

5507 River Development Inc.

4439 John Development Inc.

2358825 Ontario Ltd.

250 Danforth Development Inc.

159 Carrville Development Inc.

169 Carrville Development Inc.

189 Carrville Development Inc.

27 Anglin Development Inc.

29 Anglin Development Inc.



SCHEDULE "B"
FORM OF MONITOR'S CERTIFICATE

Court File No. __________CV-18-608313-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF FORME DEVELOPMENT GROUP
INC. AND THE OTHER COMPANIES LISTED ON
SCHEDULE "A" HERETO

APPLICATION UNDER THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

B E T W E E N:  

PLAINTIFF

Plaintiff

- and –

DEFENDANT

Defendant

RECEIVER’MONITOR'S CERTIFICATE

RECITALS

AI. Pursuant to an Order of the Honourable [NAME OF JUDGE]Mr. Justice Hainey of the

Ontario Superior Court of Justice (Commercial List) (the "Court") dated [DATE OF ORDER],

[NAME OF RECEIVER] was appointed as the receiver (the "Receiver") of the undertaking,

property and assets of [DEBTOR] (the “Debtor”). November 30, 2018 (as amended, the

"Initial Order), KSV Kofman Inc. was appointed as monitor (in such capacity, the
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"Monitor") of 5507 River Development Inc. and 4439 John Development Inc.  Pursuant to

the Initial Order the Monitor was granted certain expanded powers.

BII. Pursuant to an Order of the Court dated [DATE●], 2019, the Court approved the

agreement of purchase and sale made as of [DATE OF AGREEMENT] (the "Sale Agreement")

between the Receiver [Debtor] and [NAME OF PURCHASER]between the Monitor, as

vendor, and 2486489 Ontario Inc., in trust (the "Purchaser"), as purchaser, dated March

27, 2019 (the "Sale Agreement"), and provided for the vesting in the Purchaser of the Debtor’s,

or as it may direct in accordance with the Sale Agreement, of all of 5507 River

Development Inc.'s and 4439 John Development Inc.'s (collectively, the "Owner

Applicant") right, title and interest in and to the Purchased Assets (as defined in the Sale

Agreement), which vesting is to be effective with respect to the Purchased Assets upon the

delivery by the ReceiverMonitor to the Purchaser of a certificate confirming: (i) the payment by

the Purchaser of the Ppurchase Pprice for the Purchased Assets; (ii) that the conditions to

Cclosing as set out in section ● of the Sale Agreement have been satisfied or waived by the

ReceiverMonitor and the Purchaser; and (iii) the Ttransaction has been completed to the

satisfaction of the ReceiverMonitor.

CIII. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in

the Sale Agreement.

THE RECEIVERMONITOR CERTIFIES the following:

1. The Purchaser has paid and the ReceiverMonitor has received, the Ppurchase Pprice for

the Purchased Assets payable on the Cclosing Ddate pursuant to the Sale Agreement;
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2. The conditions to Cclosing as set out in section ● of the Sale Agreement have been

satisfied or waived by the ReceiverMonitor and the Purchaser in accordance with their terms;

and 

3. The Ttransaction has been completed to the satisfaction of the Receiver.Monitor; and

4. This Certificate was delivered by the ReceiverMonitor at _____________ [TIME] on

_______________ [DATE].

[NAME OF RECEIVER],KSV KOFMAN
INC., solely in its capacity as Receiver of the
undertaking, property and assets of
[DEBTOR]court appointed monitor of 5507
River Development Inc. and 4439 John
Development Inc., and not in its personal capacity
or in any other capacity 

Per:

Name:

Title:



SCHEDULE "A" 

Schedule B – Purchased Assets

APPLICANTS

Schedule C – Claims to be deleted and expunged from title to Real Property

3310 Kingston Development Inc.

1296 Kennedy Development Inc.

1326 Wilson Development Inc.

5507 River Development Inc.

4439 John Development Inc.

2358825 Ontario Ltd.

250 Danforth Development Inc.

159 Carrville Development Inc.

169 Carrville Development Inc.

189 Carrville Development Inc.

27 Anglin Development Inc.

29 Anglin Development Inc.
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Schedule D – Permitted Encumbrances, Easements and Restrictive Covenants
related to the Real Property 

(unaffected by the Vesting Order)



SCHEDULE "C"
LEGAL DESCRIPTION OF THE REAL PROPERTY

Registered Owner: 5507 River Development Inc.

5507 River Road, Niagara Falls, Ontario

Firstly: PIN 64342-0376 (LT): PT LT 13 PL 294 TOWN OF NIAGARA FALLS; PT LT 14
PL 294 TOWN OF NIAGARA FALLS; PT LT 15 PL 294 TOWN OF NIAGARA FALLS
AS IN RO519575 (SECONDLY & THIRDLY) ; NIAGARA FALLS

Secondly: PIN 64342-0383 (LT): PT LT 83 PL 294 TOWN OF NIAGARA FALLS AS IN
RO519575 (FOURTHLY); NIAGARA FALLS

[Address not assigned – adjoins PIN 64342-0376 (LT) to the south]

PIN 64342-0377 (LT): PT LT 12 PL 294 TOWN OF NIAGARA FALLS; PT LT 13 PL 294
TOWN OF NIAGARA FALLS PT 1, 59R6175 ; NIAGARA FALLS

5471 River Road, Niagara Falls, Ontario

PIN 64342-0374 (LT): PT LT 18 PL 294 TOWN OF NIAGARA FALLS; PT LT 17 PL 294
TOWN OF NIAGARA FALLS AS IN RO546510 ; NIAGARA FALLS

5491 River Road, Niagara Falls, Ontario

Firstly: PIN 64342-0375 (LT): PT LT 15 PL 294 TOWN OF NIAGARA FALLS; PT LT 16
PL 294 TOWN OF NIAGARA FALLS; PT LT 17 PL 294 TOWN OF NIAGARA FALLS
AS IN RO474752 ; NIAGARA FALLS

Secondly: PIN 64342-0382 (LT): PT LT 83 PL 294 TOWN OF NIAGARA FALLS AS IN
RO474752; NIAGARA FALLS

Part of River Lane (closed)

PIN 64342-0446 (LT): PART LANE PL 294 TOWN OF NIAGARA FALLS LYING BTN
PHILIP ST & JOHN ST , CLOSED BY BY-LAW SN500919, DESIGNATED AS PART 1,
59R15770; SUBJECT TO AN EASEMENT AS IN SN509035; CITY OF NIAGARA
FALLS

Registered Owner: 4439 John Development Inc.

4427 John Street, Niagara Falls, Ontario

PIN 64342-0333 (LT): LT 86 PL 294 TOWN OF NIAGARA FALLS ; NIAGARA FALLS
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4407 John Street, Niagara Falls, Ontario

PIN 64342-0334 (LT): PT LT 84 PL 294 TOWN OF NIAGARA FALLS AS IN RO692050 ;
S/T RO692050 ; T/W RO692050 ; NIAGARA FALLS

4413 John Street, Niagara Falls, Ontario

PIN 64342-0335 (LT): LT 85 PL 294 TOWN OF NIAGARA FALLS ; S/T RO249643 ;
NIAGARA FALLS

4439 John Street, Niagara Falls, Ontario

PIN 64342-0336 (LT): PT LT 84 PL 294 TOWN OF NIAGARA FALLS AS IN RO699907 ;
NIAGARA FALLS



SCHEDULE "D" 
INSTRUMENTS TO BE DELETED FROM PIN NOS. 64342-0376 (LT), 64342-0383 (LT), 64342-0377 (LT), 64342-0374 (LT), 

64342-0375 (LT) AND 64342-0382 (LT), 

Reg. No. Date Instrument Type Amount Parties From Parties To

SN499026 2017/02/01 Charge $1,790,000 5507 River Development Inc. Home Trust Company

SN499027 2017/02/01 Charge $1,000,000 5507 River Development Inc. Niagara Falls Pointe General Partner, 
Inc.

SN499028 2017/02/01 Charge $1,265,940 5507 River Development Inc. Home Trust Company

INSTRUMENTS TO BE DELETED FROM PIN NO. 64342-0333 (LT), 64342-0334 (LT), 64342-0335 (LT) AND 
64342-0336 (LT), 

Reg. No. Date Instrument Type Amount Parties From Parties To

SN499001 2017/01/31 Charge $1,265,940 4439 John Development Inc. Home Trust Company

SN499002 2017/01/31 Charge $210,990 4439 John Development Inc. Sentrix Financial Corporation

SN499003 2017/01/31 Charge $1,790,000 4439 John Development Inc. Home Trust Company



SCHEDULE "E" 
PERMITTED ENCUMBRANCES FROM PIN NO. 64342-0334 (LT)

Reg. No. Date Instrument Type Amount Parties From Parties To

RO497993 1987/04/30 Order

RO692050

PERMITTED ENCUMBRANCES FROM PIN NO. 64342-0335 (LT)

Reg. No. Date Instrument Type Amount Parties From Parties To

RO497993 1987/04/30 Order

RO249643

PERMITTED ENCUMBRANCES FROM PIN NO. 64342-0446 (LT)

Reg. No. Date Instrument Type Amount Parties From Parties To

RO399243 1982/12/03 Agreement 
(Encroachment)

N/A The Corporation of the City of 
Niagara Falls

SN500919 2017/02/17 Bylaw N/A The Corporation of the City of 
Niagara Falls

SN509035 2017/05/01 Transfer Easement N/A The Corporation of the City of 
Niagara Falls

Enbridge Gas Distribution Inc.
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Court File No. CV-18-608313-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. ) MONDAY, THE 15th DAY
)

JUSTICE HAINEY ) OF APRIL 2019

IN THE MATTER OF THE COMPANIES' CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF FORME DEVELOPMENT GROUP INC. 
AND THE OTHER COMPANIES LISTED ON SCHEDULE "A" 
HERETO

APPLICATION UNDER THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

ANCILLARY ORDER

THIS MOTION, made by KSV Kofman Inc., in its capacity as Court-appointed monitor 

(in such capacity, the "Monitor") of 5507 River Development Inc. and 4439 John Development 

Inc. (collectively, the "NF Applicants") was heard this day at 330 University Avenue, Toronto, 

Ontario.

ON READING the Notice of Motion and the Monitor's Fourth Report dated April 8, 2019 

(the “Fourth Report”), together with the appendices thereto, and on hearing the submissions of 

counsel for the Monitor and such other counsel as were present, no one appearing for any other 

person on the service list, although properly served as appears from the affidavit of Aiden Nelms 

sworn April [●], 2019, filed,



1. THIS COURT ORDERS that the Confidential Appendices to the Fourth Report shall be

sealed and kept confidential pending further order of this Court.

2. THIS COURT ORDERS that following the delivery of the Monitor's Certificate 

contemplated by the Approval and Vesting Order granted on the date hereof, the Monitor is 

authorized and directed to:

(a) first, make one or more distributions to pay TD Cornerstone Commercial Realty 

Inc.'s commission, being 1.75% of the sale price of the Real Property (as defined 

in the Fourth Report);

(b) second, make one or more distributions to pay in full all of the property tax arrears 

relating to the Real Property;

(c) third, make one or more distributions to the Home Trust Company ("Home Trust") 

until the amounts owing to Home Trust under its first registered mortgages on the 

Real Property are paid in full;

(d) fourth, make one or more distributions to pay the fees and expenses owing to the 

Monitor, counsel for the Monitor and counsel for the Applicants relating to the 

administration of the CCAA proceedings for the NF Applicants; 

(e) fifth, make one or more distributions to each of Sentrix Financial Corporation 

("Sentrix") and Niagara Falls Pointe General Partners, Inc. ("NF Pointe") until the 

amounts owing to Sentrix and NF Pointe under their mortgages on the Real 

Property are paid in full; and



(f) sixth, deposit the remaining funds, to the extent that there are any, into the Monitor's 

trust account pending completion of the claims process.

____________________________________
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