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COURT FILE NO: CV-18-608978-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

BRIDGING FINANCE INC. AS AGENT FOR
2665405 ONTARIO INC

APPLICANT
- AND -

1033803 ONTARIO INC. AND 1087507 ONTARIO LIMITED

RESPONDENTS

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS

AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O.
1990, C. C.43, AS AMENDED

THIRD REPORT OF
KSV KOFMAN INC.

AS RECEIVER AND MANAGER

FEBRUARY 15, 2019

1.0 Introduction

1. On November 19, 2018, Bridging Finance Inc., as agent (the “Agent”) for 2665405
Ontario Inc. (the “Lender”), made an application to the Ontario Superior Court of
Justice (Commercial List) (the “Court”) for, inter alia, the appointment of KSV
Kofman Inc. (“KSV”) as receiver and manager of:

a. all the assets, undertaking and property of 1033803 Ontario Inc., operating as
Forma-Con Construction and Forma Finishing (“Forma Con”), including the
real property known municipally as at 3420 Queen Street East, Brampton (the
“Brampton Property”) and 407 Basaltic Road, Concord (the “Concord
Property”);

b. all the assets, undertaking and property of 1087507 Ontario Inc. (“108” and
together with Forma Con, the “Debtors”), including the real property known
municipally as 4431 Stouffville Road, Stouffville (the “Stouffville Property”);
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c. certain assets (the “Forma Con Related Assets”) of Bondfield Construction
Company Limited (“BCCL”) and Bondfield Construction Equipment Ltd.
(“BCEL”, together with BCCL, Forma Con, 108 and several other related
entities, the “Group”); and

d. the real property known municipally as 131 Saramia Crescent, Vaughan (the
“Vaughan Property”).

2. The Court granted the relief requested by the Agent on the return of the receivership
application and KSV was appointed receiver (the “Receiver”).

3. On December 13, 2018, the Court made orders:

a. approving a transaction (the “GF Transaction”) with GF Equipment Corp. (the
“Forma Con Purchaser”) primarily for the sale of, inter alia, the Forma Con
Related Assets; and

b. approving a “stalking horse” sale process (the “Stalking Horse Sale Process”)
for the Brampton Property (the “Stalking Horse Sale Process Order”).

4. The GF Transaction closed on December 14, 2018.

1.1 Purposes of this Report

1. The purposes of this report (the “Report”) are to:

a. provide background information and an update concerning these proceedings;

b. summarize the results of the Stalking Horse Sale Process;

c. summarize a transaction (the “Brampton Transaction”) with 2657897 Ontario
Inc. (“265”), an affiliate of the Agent, the stalking horse bidder in the Stalking
Horse Sale Process, for the sale of the Brampton Property pursuant to an
Agreement of Purchase and Sale dated December 6, 2018 between the
Receiver and 265 (the “Brampton APS”);

d. summarize the recommended sale and marketing process (the “Real Estate
Sale Process”) to solicit offers for the Concord Property, Stouffville Property
and Vaughan Property (collectively, the “Unsold Properties”), including the
proposed retention of CBRE Group Inc. (“CBRE”) as listing agent;

e. discuss the amounts presently available for distribution by the Receiver to
creditors; and
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f. recommend that the Court issue orders, inter alia:

(i) approving the Brampton Transaction;

(ii) vesting title in and to the Brampton Property in 265, free and clear of all
liens, claims and encumbrances, upon filing a certificate confirming,
among other things, the completion of the Brampton Transaction;

(iii) approving the Real Estate Sale Process;

(iv) approving the allocation of the proceeds generated from the GF
Transaction;

(v) authorizing and directing the Receiver to make a distribution in the
amount of $12.3 million to the Agent from the proceeds of the GF
Transaction to reduce the pre-filing debt owing to the Agent;

(vi) approving the fees and disbursements of the Receiver and its legal
counsel, Torys LLP (“Torys”), for the periods referenced in the attached
fee affidavits; and

(vii) approving this Report and the Receiver’s activities, as described herein.

1.2 Currency

1. All references to currency in this Report are in Canadian dollars.

1.3 Court Materials

1. Court materials filed in these proceedings are available on the Receiver’s website at
https://www.ksvadvisory.com/insolvency-cases/case/forma-con.

1.4 Restrictions

1. In preparing this Report, the Receiver has relied upon the Group’s unaudited
financial information, including certain of its books and records, discussions with its
management and discussions with its advisors. The Receiver has not audited,
reviewed or otherwise verified the accuracy or completeness of the information in a
manner that would comply with Generally Accepted Assurance Standards pursuant
to the Chartered Professional Accountants of Canada Handbook.

2. The Receiver expresses no opinion or other form of assurance with respect to the
financial information presented in this Report or relied upon by the Receiver in
preparing this Report. Any party wishing to place reliance on the Group’s financial
information should perform its own diligence and any reliance placed by any party
on the information presented herein shall not be considered sufficient for any
purpose whatsoever.
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2.0 Background

2.1 Forma Con

1. Forma Con was incorporated in 1993. It operated a concrete forming business that
provided services to construction projects. The shares of Forma Con are privately
held by members of the Aquino family.

2. BCCL is a full-service construction company operating in Southern Ontario. Other
than BCCL’s assets subject to the receivership order, BCCL is not subject to these
proceedings and its business continues to operate.

3. The corporate chart for the Group is attached as Appendix “A”.

2.2 GF Transaction

1. The GF Transaction was completed on December 14, 2018. The purchase price
was $13 million.

2. Pursuant to the terms of the Agreement of Purchase and Sale between the Receiver
and the Forma Con Purchaser dated November 23, 2018, as amended by an
agreement dated December 10, 2018 (collectively, the “Forma Con APS”), the
Forma Con Purchaser was provided the opportunity to perform diligence until
December 10, 2018. To address the risk that the Forma Con APS was conditional
on further due diligence, and because Forma Con was continuing to incur significant
costs during the diligence period, the Forma Con Purchaser agreed to fund all
operating costs from November 19, 2018 to December 14, 2018 (the “Pre-Closing
Liabilities”) and received the benefit of all accounts receivable generated during that
period. On the execution of the Forma Con APS, the Forma Con Purchaser paid a
$1 million deposit (the “Pre-Closing Liabilities Deposit”) toward the Pre-Closing
Liabilities, as required under the Forma Con APS.

3. In accordance with the terms of the Forma Con APS, the Receiver provided a Pre-
Closing Liabilities statement (the “Statement”) to the Forma Con Purchaser on
January 14, 2019. The Statement was updated and provided again to the Forma
Con Purchaser on January 18, 2019. After some minor adjustments, the Forma
Con Purchaser and the Receiver agreed that the Pre-Closing Liabilities obligation
totaled $3,788,120.55.

4. On February 14, 2019, the Forma Con Purchaser paid the Receiver $2,788,120.55
on account of the Pre-Closing Liabilities, representing payment in full of the Pre-
Closing Liabilities after application of the Pre-Closing Liabilities Deposit ($1 million).

2.3 Forma Con - Accounts Receivable

1. At the commencement of the receivership proceedings, Forma Con had 13 ongoing
projects (collectively, the “Projects”). Additionally, Forma Con also provided, and
still provides, forming services to BCCL on certain of its projects.
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2. As of December 31, 2018, the total estimated accounts receivable1 owing on the
Projects was approximately $19.9 million, excluding amounts owing from BCCL.

3. The Receiver has taken steps to collect the receivables on the Projects, including:

a. negotiating extensively with each of the Project owners or their representatives
(the “Owners”);

b. registering liens totalling approximately $5.5 million against four of the
Projects; and

c. entering into agreements (the “Close-Out Agreements”) on four Projects that
will result in the collection of the receivables net of agreed bona fide setoff
claims. The Receiver is presently negotiating an additional three Close-Out
Agreements.

4. In negotiating the Close-Out Agreements, the Receiver considered several factors,
including:

a. the amounts owing to Forma Con under each contract;

b. the cost-to-complete each contract; and

c. setoff claims asserted by the Owners in respect of, inter alia:

(i) lien claims filed by Forma Con’s subcontractors (including unions) which
provided goods and/or services to the Projects;

(ii) delay, warranty and deficiency claims;

(iii) incremental costs incurred by the Owners to retain a forming contractor
to complete the work Forma Con had contracted to provide2; and

(iv) the cost of removing nine cranes from job sites, which is a responsibility
of Forma Con under each of its contracts with the Owners, and which is
also a term of the Forma Con APS3.

5. Where possible, in negotiating each Close-Out Agreement:

(i) the Receiver has only accepted substantiated setoff claims, either
through documentary support provided by the Owners or by Forma Con;

1 Represents the sum of accounts receivable and holdbacks.

2 The Forma Con Purchaser is completing many of the Forma Con projects. In each instance, the amount charged
by the Forma Con Purchaser exceeds the amounts that were to be charged by Forma Con under the Project
contracts. The Receiver has recognized this as a legitimate setoff.

3 The total cost to remove the cranes is estimated to be approximately $1 million.
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(ii) to support delay claims, the Receiver spoke with Forma Con’s
management to determine the merits of the Owners’ claims; and

(iii) for warranty claims, the Receiver is in the process of arranging for the
Forma Con Purchaser to provide a warranty to certain Owners at a cost
to the Receiver less than the setoff claims asserted by Owners in respect
of Forma Con’s warranty obligations under its contracts4.

6. As at the date of this Report, the Receiver is unable to determine the amount of the
receivables that will be collected.

3.0 Stalking Horse Sale Process

3.1 Overview

1. 265, an affiliate of the Agent, and the Receiver entered the Brampton APS pursuant
to which 265 is the “stalking horse” in the Stalking Horse Sale Process. The
Brampton APS contemplates the purchase by 265 of the Brampton Property for
$16.5 million in the form of a credit bid. Further details concerning the Brampton
APS are provided in Section 3.3 below.

2. In the two years prior to these proceedings, the Group’s management had retained
Intercity Realty Inc. (“Intercity”) to list the property for sale.

3. The Stalking Horse Sale Process Order:

a) authorized and directed the Receiver to enter the Brampton APS for the
purpose of conducting the Stalking Horse Sale Process; and

b) approved the Stalking Horse Sale Process, including authorizing the Receiver
to retain Intercity as the realtor for the Brampton Property.

4. A summary of the Stalking Horse Sale Process conducted is as follows:

Pre-marketing Phase

a) Following the issuance of the Stalking Horse Sale Process Order, the
Receiver and Intercity assembled information concerning the Brampton
Property to be made available to interested parties in a virtual data room
(“VDR”);

4 The Receiver has been advised that warranty claims are negligible in the forming business. However, because
many Owners have taken the position that Forma Con has a warranty obligation under their respective contracts,
the Owners have taken aggressive positions as to the value of the warranty.
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b) Intercity and the Receiver prepared:

▪ an investment summary detailing the acquisition opportunity for the
Brampton Property (the “Investment Summary”);

▪ a confidentiality agreement (“CA”);

▪ the VDR, which contained, inter alia, environmental reports and a copy
of the Brampton APS; and

▪ a Confidential Information Memorandum (“CIM”), which included a
summary of the Brampton Property and details concerning the Stalking
Horse Sale Process.

Marketing

a) On December 21, 2018, January 14, 2019 and January 29, 2019, Intercity
sent the Investment Summary to approximately 3,000 parties in its database;

b) The CA was attached to the Investment Summary. Interested parties were
required to sign the CA to obtain a copy of the CIM and to access the data
room;

c) The opportunity was advertised on January 10 and 15, 2019 in the national
edition of The Globe and Mail;

d) Intercity met with and discussed the opportunity with several developers and
builders;

e) “For Sale” signs were placed on the Brampton Property; and

f) The opportunity was advertised on Intercity’s website and on the Multiple
Listing Service;

Bid Deadline

a) The bid deadline was January 31, 2019 (the “Bid Deadline”).

b) In order to compare the offers submitted, all interested parties were
encouraged to submit offers in the form of the Brampton APS, which was
provided in the data room, and to blackline any changes made to that
agreement.
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3.2 Stalking Horse Sale Process Results

1. A summary of the results of the Stalking Horse Sale Process is as follows:

a) 61 parties executed the CA, were provided a copy of the CIM and given
access to the data room; and

b) one party submitted a Letter of Intent (the “LOI”).

2. The value of the LOI is sufficient to be a “Qualified Bid”; however, it is subject to a
60-day diligence condition. In order to be a Qualified Bid, offers must be
unconditional. Intercity advised the interested party that it was required to waive its
diligence condition in order to be deemed a Qualified Bid. The party declined to do
so and advised Intercity that an unconditional offer would be for an amount
significantly less than the value of the Brampton APS. Accordingly, the Receiver
determined that the LOI was not a Qualified Bid.

3.3 Brampton Transaction5

1. A copy of the Brampton APS is attached as Appendix “B”.

2. A summary of the Brampton Transaction is as follows:

 Purchaser: 265

 Purchased Assets: the Brampton Property

 Purchase Price: $16.5 million, in the form of a credit bid. The purchase price
is to be adjusted on closing for property taxes and other adjustments standard
for a real estate transaction.

 Representation and Warranties: consistent with the standard terms of an
insolvency transaction, i.e. on an “as is, where is” basis, with limited
representations and warranties.

 Closing: first business day which is three business days after receipt of the
Approval and Vesting Order and such Order being a Final Order (as such term
is defined in the Brampton APS). The Receiver and representatives of 265
have discussed closing on the day the Approval and Vesting Order is issued
and the Receiver expects closing will occur on that date.

5 Capitalized terms in this section have the meaning provided to them in the Brampton APS unless otherwise defined
herein.
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 Material Conditions: none, other than by Closing, the Court will have issued
an Approval and Vesting Order approving the transaction and vesting the
Brampton Property in 265 free and clear of all Encumbrances other than
Permitted Encumbrances.

 Termination: the Brampton APS can be terminated:

 upon mutual written agreement of the parties;

 by the Receiver or 265 if consummation of the Brampton Transaction
violates any final order of the Court or any other Governmental Authority
having competent jurisdiction, provided that the party seeking to
terminate the Agreement shall have used its commercially reasonable
efforts to challenge such law, order, decree or judgment; or

 by 265 or the Receiver, if the Closing shall not have occurred by
5:00 p.m. on March 31, 2019.

 Closing Documents and Payment of the Purchase Price: on or before
Closing, 265 shall deliver an irrevocable direction and acknowledgment, in a
form acceptable to the Receiver, in its sole discretion, from each of the Agent
and 265 acknowledging the reduction of the Secured Indebtedness in the
amount of the Purchase Price.

3.4 Union Arrears

1. On the date the Stalking Horse Approval Order was issued (December 14, 2018),
Koskie Minsky LLP LLP (“Koskie”), counsel to Labourers’ Pension Fund (183),
I.U.O.E. Local 793 and Liuna Local 506 (collectively, the “Unions”), advised the
Receiver and the Court that the Unions have claims for pension amounts that they
allege rank in priority to the Agent’s security interest in the Brampton Property (the
“Union Claim”). Support for the Union Claim was only provided to the Receiver on
February 11, 2019. The Receiver has requested additional support in respect of the
Union Claim. Koskie has advised the Receiver that the Unions will not oppose the
Brampton Transaction provided the Receiver holds back sufficient cash in its bank
account to satisfy the Union Claim.

3.5 Sale Process Recommendation

1. For the following reasons, the Receiver recommends that the Court issue an order
approving the Brampton Transaction:

a) the Stalking Horse Sale Process was conducted in accordance with the terms
of the Stalking Horse Process Order;

b) the Brampton Transaction provides for the greatest recovery available in the
circumstances;
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c) the Brampton Property was marketed for sale by Intercity for two years prior to
these proceedings;

d) the market was widely canvassed during the Stalking Horse Sale Process
using several commonly used approaches to sell real property;

e) Intercity is of the view that the Brampton Transaction is the best available in
the circumstances;

f) absent the Brampton Transaction, a protracted marketing period will likely be
necessary. The ongoing professional fees and other costs will erode the
recoveries with no certainty that a superior transaction could be completed;
and

g) the Agent, being the principal party with an economic interest in the
transaction, is supportive of it.

4.0 Real Estate Sale Process

4.1 Unsold Properties

1. The table below summarizes the Unsold Properties.

Property Owner Status Type
Number of
Tenants

Right of First
Refusal

Stouffville 108 Leased Garden Centre 1 Yes
Concord Forma Con Leased Office 1 No
Vaughan Ralph Aquino Leased Industrial 2 Yes

2. The Receiver intends to commence a sale process for these properties.

4.2 Request for Proposals from Realtors

1. The Receiver solicited proposals from three realtors to act as listing agent for the
Unsold Properties. The Receiver requested that each realtor provide: their
experience with insolvency transactions; their experience selling similar real estate;
a marketing plan; an estimate of the value of the Unsold Properties; and their
proposed commission structure.

2. Each realtor was provided access to an electronic data room after it executed a
confidentiality agreement (“CA”).

3. The deadline to submit proposals was January 30, 2019.
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4. The Receiver selected CBRE to act as the listing agent based on its responses to
the criteria set out in 4.2.1 above. The Receiver discussed its recommendation with
the Agent, who has consented to CBRE’s retention.

5. A copy of CBRE’s listing agreement was not available as at the time this Report was
finalized; however, under the terms negotiated with CBRE, a total commission of
2.25% is payable if there is a co-operating broker, with 1.25% payable to the co-
operating brokerage. If CBRE sells the property without the involvement of a co-
operating broker, the commission is 1.75%. On the return of this motion, the
Receiver will provide a copy of the listing agreement to the Court should it wish to
have a copy. The Receiver will also advise the Court of any non-market terms of
the listing agreement, if any, on the return of the motion.

4.3 Rights of First Refusal

1. The Stouffville Property and Vaughan Property (each a “ROFR Property” and jointly,
the “ROFR Properties”) are subject rights of first refusal (a “ROFR”) in favour of one
of the tenants in each of those properties (the “ROFR Holders”).

2. Prior to commencing the sale process, the Receiver and/or CBRE intend to contact
each ROFR Holder to understand if it has any intention to exercise its ROFR. If the
ROFR Holders advise the Receiver that they have an interest in exercising their
ROFRs, the Receiver intends to:

a) commission, at the Receiver’s cost, reports (such as environmental and
building inspection reports (“Diligence Reports”)) which are normally required
by prospective purchasers when performing diligence on real estate;

b) provide the ROFR Holders an option to exercise their ROFRs once the
Receiver has received an offer/offers acceptable to it, meaning that it is for a
value acceptable to the Receiver and is unconditional (the party submitting
such an offer being a “Successful Bidder”); and

c) reimburse the Successful Bidder’s legal expenses to a cap of $10,000 (plus
HST) should a ROFR be exercised.

2. The Receiver believes it is necessary to commission the Diligence Reports and to
make them available to interested parties as interested parties may not be prepared
to incur the costs of diligence given the existence of the ROFRs.

3. The Successful Bidder will be required to make their offer irrevocable for the period
each ROFR Holder has to exercise its ROFR, being three business days on
Saramia and 15 days on Stouffville.

4. In the Receiver’s view, the steps described above are appropriate and necessary to
facilitate a wide marketing of the ROFR Properties.
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5. If the ROFR Holders are not interested in exercising their ROFRs, the Receiver
does not intend to incur the costs of the Diligence Reports. In this circumstance,
these costs would be the responsibility of the interested parties.

4.4 Sale Process

1. The Receiver recommends that the Court issue an order approving the Real Estate
Sale Process described in the table below.

2. The launch dates for the sale process are proposed to be as follows: March 1, 2019
for the Concord Property and April 1, 2019 for the ROFR Properties. The time
leading up to each launch date is to be used to prepare, inter alia, the marketing and
other materials for each property, as more fully detailed below6.

Summary of Sale Process

Milestone Description of Activities Timeline

Phase 1 – Underwriting

Finalize marketing materials  CBRE and the Receiver to:

o prepare a summary of the projects and the

opportunities;

o populate an online data room;

o prepare a CA;

o prepare a separate Confidential

Information Memorandum (“CIM”) for

each property; and

o commission Diligence Reports for the

ROFR Properties, if necessary (depending

on feedback from the ROFR Holders).

March 1, 2019

for the

Concord

Property and

April 1, 2019

for the ROFR

Properties

Prospect Identification  CBRE to develop a master prospect list. CBRE

will qualify and prioritize prospects.

 CBRE will also have pre-marketing discussions

with targeted developers.

Phase 2 – Marketing

Stage 1  Mass market introduction, including:

o offering summary and marketing materials

printed;

o publication of the acquisition opportunity

in The Globe and Mail (National Edition);

Weeks 1 to 2

from launch

dates

6 If either ROFR Holder advises that it does not wish to exercise its ROFR, the launch date would also be March 1,
2019 (or as soon as possible thereafter) for the respective ROFR Property.
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Summary of Sale Process

Milestone Description of Activities Timeline

o telephone and email canvassing of leading

prospects; and

o meet with and interview prospective

bidders.

 Assist the Receiver and its legal counsel in the

preparation of a vendor’s form of Purchase

and Sale Agreement (the “PSA”) for each

property.

Stage 2  CBRE to provide detailed information to

qualified prospects which sign the CA,

including the CIM, access to the data room

and a form PSA.

 CBRE to facilitate all diligence by interested

parties.

Weeks 2-5

from launch

dates

Stage 3  Prospective purchasers to submit PSAs End of week 5

Phase 3 – Offer Review and Negotiations

Short-listing of Offers  Short listing of bidders.

 Further bidding - Interested bidders may be

asked to improve their offers.

One week

following bid

deadline

Selection of Successful Bids  Select successful bidder and finalize definitive

documents.

 After selection of the successful bidders,

provide the Saramia ROFR holder 3 business

days and the Stouffville ROFR holder 15 days

to exercise their ROFRs, as required under the

terms of their ROFRs.

One week

Transaction Approval Motion and Closing  Motion for transaction approval and close

transaction
ASAP

3. Additional aspects of the Real Estate Sale Process include:

a) the Unsold Properties will be marketed on an “as is, where is” basis;

b) the Receiver will be entitled to extend the deadline to submit offers under the
Real Estate Sale Process if it considers it to be appropriate and necessary;

c) the Receiver will have the right to reject any and all offers, including the
highest offer;
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d) if the Agent does not consent to the sale to the highest or best offer received
for a property, then the Receiver will terminate the sale process for that
property. The Agent will then have the option to credit bid its debt to purchase
the property; and

e) any transaction will be subject to Court approval.

4.5 Real Estate Sale Process Recommendation

1. The Receiver recommends that the Court issue an order approving the Real Estate
Sale Process, including the retention of CBRE as realtor, for the following reasons:

a) CBRE’s team will be led by individuals who have extensive real estate
experience;

b) the commission structure presented by CBRE was the lowest of the three
realtors;

c) the sale process is fair, open and transparent and is intended to canvass the
market broadly in order to obtain the highest and best offers;

d) the duration of the process is sufficient to allow interested parties to perform
diligence and to submit an offer. The Receiver will also have the right to
extend or amend timelines, as it considers necessary, to maximize value.
Each bidder will be provided with the same deadline to submit an offer; and

e) the process considers the interests of the ROFR holders and provides a
framework for dealing with the ROFRs.

5.0 Distribution

5.1 Secured Lenders

1. The Agent, on behalf of the Lender, is the Group’s principal secured creditor. As at
the date of this Report, the Group is indebted to the Agent for approximately $82
million, including $1.895 million that it has advanced under Receiver’s Certificates,
plus costs and expenses which continue to accrue.

2. A list of parties that have Personal Property Security Act registrations against the
Debtors and the Forma Con Related Assets is provided in Appendix “C”. Each of
these parties has been served with this motion.
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5.2 PERI

1. The Receiver is aware of one claim against the GF Transaction proceeds where the
claimant has asserted priority over the claims of the Agent. On or about January 15,
2019, counsel for PERI Formwork Systems Inc. (“PERI”) advised the Receiver’s
counsel that certain of the assets sold pursuant to the GF Transaction were subject
to an unregistered possessory lien under the Repair and Storage Lien Act (the
“RSLA”). The Receiver was not aware of the unregistered RSLA lien at the time of
seeking Court approval for the GF Transaction and PERI was not served with the
application for a vesting order. As such, the Receiver does not believe that the
RSLA lien attaches to the sale proceeds from the GF Transaction. In any event, the
total amount of the purported RSLA lien is less than $100,000 and the Receiver has
held back sufficient funds to satisfy the RSLA lien claim if this Court determines that
PERI has a priority entitlement to such proceeds. Additionally, significant assets
remain to be realized upon by the Receiver, including the Unsold Properties.

5.3 Distribution

1. The purchase price under the GF Transaction was $13 million. The principal assets
acquired by the Forma Con Purchaser are aluminum scaffolding owned by BCCL
and thirty-two cranes owned by BCEL (the “BCCL and BCEL Equipment”).

2. In August 2018, BCCL commissioned GB Appraisal Canada, ULC, an affiliate of
Gordon Brother Group, LLC to appraise the BCCL and BCEL Equipment (the
“Appraisal”). The Appraisal provides that the orderly liquidation value and fair market
value of the cranes and aluminium scaffolding is approximately $12.3 million and
$21.9 million, respectively. A copy of the Appraisal is attached as Appendix “D”.

3. As at the commencement date of these proceedings, the net book value of the
cranes was approximately $3.4 million. The Receiver has not been able to confirm
the book value of the aluminum scaffolding as BCCL’s books and records are
incomplete in this regard.

4. In addition to the BCCL and BCEL Equipment, the Forma Con Purchaser also
purchased the Pre-Closing Receivables. In the Receiver’s view, the Pre-Closing
Receivables have negligible, if any, value when netted against the Pre-Closing
Liabilities. The Forma Con Purchaser also hired most of the Forma Con employees.

5. According to the Forma Con APS, the Forma Con Purchaser and Receiver are
required to agree on value allocation. The Forma Con Purchaser and the Receiver
have agreed to allocate the purchase price as follows: $5 million to the cranes and
other equipment owned by BCEL, $7.5 million to the aluminium and other equipment
owned by BCCL and $500,000 to Forma Con.
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6. The Receiver believes that the allocation is reasonable based on the appraised
values, the available book values and the net realizable values of the purchased
assets. Additionally, the Forma Con Purchaser has advised the Receiver that it is
not prepared to allocate a greater portion of the purchase price to Forma Con.

7. Immediately following its appointment, the Receiver instructed Torys LLP (“Torys”)
to perform a review of the Agent’s security. Subject to the standard assumptions
and qualifications contained in the security opinion, Torys is of the opinion that the
security granted by the Debtors, BCCL and BCEL and Ralph Aquino, a guarantor, in
favour of the Agent creates a valid and perfected security interest in the assets
subject to the receivership. A copy of the security opinion is provided in Appendix
“E”.

8. Canada Revenue Agency (“CRA”) has filed a trust claim in the amount of $12.5
million against Forma Con, comprised of approximately $7.2 million for source
deduction arrears and $5.3 million for Harmonized Sales Tax arrears. The Receiver
has served CRA with its motion materials. The Receiver has been advised by
FAAN Advisors Group Inc., BCCL’s financial advisor, that: (i) BCCL is current with
respect to its source deductions and HST remittances; and (ii) BCEL does not have
any source deductions or HST obligations.

9. The current bank balance in the receivership bank account is approximately
$14million. A statement of the receipts and disbursements from the commencement
of the receivership to February 15, 2019 is attached as Appendix “F”.

10. The Receiver is seeking Court approval to make a distribution of $12.3 million from
the proceeds of the BCCL BCEL Equipment to the Agent in respect of its pre-filing
debt.

11. Other than the Receiver's Charge, the amounts borrowed under Receiver
Certificates and the potential PERI RSLA claim, the Receiver is not aware of any
claims in BCCL and BCEL that rank in priority to the proposed distribution. The
Receiver will maintain a holdback of $1.7 million to fund ongoing receivership costs,
including professional fees, the Union Claim and any potential PERI RSLA claim.
Additionally, further material recoveries are expected to be generated from the sale
of the Unsold Properties and from other assets.

12. The Agent has been the only source of funding for these proceedings. The Agent
has requested that the Receiver distribute available proceeds to it that are not
otherwise subject to a holdback for the reasons described above. In light of the
benefits provided by the Agent’s funding of these proceedings, this is a reasonable
request, in the view of the Receiver. Given the other relief that is being sought and
that is described herein, as well as the availability of funds to distribute, this motion
is an appropriate time to accommodate this request. In addition, a distribution to the
Agent at this time will pay down a portion of the indebtedness owed to the Agent
and limit the accrual of additional fees and interest in respect thereof, for the benefit
of creditors generally.
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13. Based on the foregoing, the Receiver recommends the Court approve the
distribution.

6.0 Professional Fees

1. The fees of the Receiver and Torys are summarized in the table below.

($)

Firm Period Fees Disbursements Total Average

Hourly Rate

KSV Nov 19/18– Jan 31/19 565,262.75 - 565,262.75 495.44

Torys Nov 13/18 -Dec 31/18 302.024.60 9,697.69 311,722.29 689.50

Total 867,287.35 9,697.69 876,985.04

2. Detailed invoices can be found in the affidavits filed by representatives of the
Receiver and Torys, which are provided in Appendices “G” and “H”, respectively.

3. The Receiver is of the view that the hourly rates charged by Torys are consistent
with the rates charged by major law firms practicing in the area of insolvency and
restructuring in the Toronto market, and that the fees charged are reasonable in the
circumstances.

7.0 Conclusion and Recommendation

1. Based on the foregoing, the Receiver respectfully recommends that this Court make
an Order granting the relief detailed in Section 1.1(1)(f) of this Report.

* * *
All of which is respectfully submitted,

KSV KOFMAN INC.,
SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF
10338083 ONTARIO INC., 1087507 ONTARIO LIMITED
AND CERTAIN OTHER PROPERTY
AND NOT IN ITS PERSONAL CAPACITY
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AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT made as of the 6th day of December, 2018, 

BETWEEN: 

KSV KOFMAN INC., in its capacity as Court-appointed receiver of all 
of the assets, undertakings and properties of 1033803 Ontario Inc., and not 
in its personal capacity 

(in such capacity, the “Receiver”) 

OF THE FIRST PART, 

-and- 

2657897 ONTARIO INC. 

(the “Purchaser”) 

OF THE SECOND PART. 

WHEREAS pursuant to an order of the Ontario Superior Court of Justice (Commercial 
List) issued on November 19, 2018 (the “Receivership Order”), the Receiver was appointed as 
receiver of, inter alia, all of the assets, undertakings and properties of 1033803 Ontario Inc., 
operating as Forma-Con Construction and Forma Finishing (“Forma-Con”);  

AND WHEREAS the Receiver will seek the Bidding Procedures Order pursuant to 
which the Receiver will be authorized to enter into this Agreement and commence the sale 
process with respect to the Lands (as defined herein) in accordance with the Bidding Procedures 
(as defined herein);  

AND WHEREAS the Purchaser has agreed: (i) to act as a “stalking horse bidder”, and 
(ii) to purchase the Lands in the absence of a superior bid to the transaction of purchase and sale 
contemplated in this Agreement pursuant to the Bidding Procedures;  

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth 
in this Agreement and for other good and valuable consideration (the receipt and sufficiency of 
which are hereby acknowledged), the parties hereby agree and declare as follows: 

ARTICLE 1 
INTERPRETATION 

1.1 Definitions 

The terms defined herein shall have, for all purposes of this agreement, the following 
meanings, unless the context expressly or by necessary implication otherwise requires: 
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“2665405” means 2665405 Ontario Inc. 

“Adjustment Date” means 11:59 p.m. on the day preceding the Closing Date. 

“Adjustments” means the adjustments to the Purchase Price provided for and determined 
pursuant to Sections 3.2 and 3.3. 

“Agreement” means this agreement of purchase and sale and the schedules attached hereto, as 
amended from time to time; “Article”, “Section” and “Subsection” mean and refer to the 
specified article, section and subsection of this Agreement. 

“Alternative Transaction” means a transaction pursuant to a bid made by a Person other than 
the Purchaser which is selected by the Receiver as the highest and best offer in accordance with 
the Bidding Procedures. 

“Approval and Vesting Order” has the meaning set forth in Section 4.1(d). 

“Applicable Laws” means all statutes, laws, by-laws, rules, regulations, ordinances, orders, 
judgments, decrees, decisions or other requirements having the force of law of Governmental 
Authorities having jurisdiction, whether federal, provincial, municipal or otherwise. 

“Auction” has the meaning ascribed thereto in Section 8.2(a). 

“BCCL” means Bondfield Construction Company Limited.  

“Bidding Procedures” means the bidding procedures attached as Schedule C. 

“Bidding Procedures Order” has the meaning set out in Section 8.1. 

“Bridging” means Bridging Finance Inc., as agent under the Credit Agreement. 

“Business Day” means any day, other than a Saturday, Sunday or legal holiday in Toronto, 
Ontario. 

“Cash Proceeds” has the meaning ascribed to such term in Section 3.1. 

“Claims” means any and all claims, demands, complaints, grievances, actions, applications, 
suits, causes of action, orders, charges, indictments, prosecutions or other similar processes, 
assessments or reassessments, judgments, debts, liabilities, expenses, costs, damages or losses, 
contingent or otherwise, whether liquidated or unliquidated, matured or unmatured, disputed or 
undisputed, contractual, legal or equitable, including loss of value, professional fees, including 
solicitor and client costs and disbursements, and all costs incurred in investigating or pursuing 
any of the foregoing or any proceedings relating to any of the foregoing, related to Forma-Con or 
the Lands, and “Claim” means any one of them. 

“Closing” means the successful closing and consummation of the Transaction. 

 “Closing Date” means 10:00 a.m. (Toronto time) on the day that is which is three (3) Business 
Days after issuance of the Approval and Vesting Order. 
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“Court” means the Ontario Superior Court of Justice (Commercial List).  

 “Closing Documents” means, collectively, the agreements, instruments and other documents to 
be delivered by the Receiver to the Purchaser pursuant to Section 5.1 and the agreements, 
instruments and other documents to be delivered by the Purchaser to the Receiver pursuant to 
Section 5.2. 

“Confidential Information” has the meaning ascribed thereto in Section 2.4. 

“Credit Agreement” means that certain credit agreement letter dated as of July 24, 2017 
between BCCL and Bridging, as agent for certain lenders, as such lenders interests were assigned 
to 2665405 pursuant to an assignment and assumption agreement dated November 15, 2018. 

“DRA” has the meaning ascribed thereto in Section 5.5. 

 “Encumbrances” means all mortgages, pledges, charges, liens, trusts, deemed trusts, prior 
liens, debentures, hypothecs, trust deeds, assignments by way of security, security interests, 
conditional sales contracts or other title retention agreements or similar interests or instruments 
charging, or creating a security interest in, or against title to, the Lands or any part thereof or 
interest therein, and any agreements, leases, offers to lease, subleases, concessions, occupancy 
agreements, licences, options, easements, rights of way, servitudes, restrictions, executions or 
other charges or encumbrances (including notices or other registrations in respect of any of the 
foregoing) against title to the Lands or any part thereof or interest therein. 

“Execution Date” means the date upon which this Agreement is executed and delivered by each 
of the parties hereto. 

“Final Order” means an order of a court of competent jurisdiction, the operation or effect of 
which has not been stayed or subject to appeal.  

“Forma-Con” has the meaning ascribed thereto in the first recital. 

“Governmental Authority” means any government, regulatory authority, government 
department, agency, utility, commission, board, tribunal or court having jurisdiction on behalf of 
any nation, province or state or other subdivision thereof or any municipality, district or other 
subdivision thereof. 

“HST” means goods and services tax payable pursuant to the Excise Tax Act (Canada) and, 
where applicable, any corresponding or similar taxes under provisions of provincial tax law, 
including harmonized sales tax. 

“HST Undertaking and Indemnity” has the meaning ascribed thereto in Section 5.3. 

“Lands” or the “Property” means the lands municipally known as 3420 Queen Street East, 
Brampton, Ontario (formerly 3420 Highway 7 East, Brampton, Ontario) and legally described in 
Schedule A attached hereto. 

“Loan Documents and Security” means the Credit Agreement, and the security granted by 
Forma-Con in respect thereto, including (i) that certain Omnibus Guarantee dated as of July 24, 
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2017 by, among others, Forma-Con, pursuant to which Forma-Con guaranteed the Guarantee 
Obligations (as defined therein), which includes, without limitation, all indebtedness, liabilities 
and obligations of BCCL to Bridging under or in connection with the Credit Agreement, (ii) that 
certain Demand Debenture dated as of July 24, 2017 in the principal amount of $90,000,000 
made by Forma-Con in favour of Bridging with respect to the Lands, which constitutes a first 
registered charge/mortgage on the Lands, registered on July 25, 2017; (iii) that certain 
Agreement in respect of a general assignment of rents dated as of July 24, 2017 given by Forma-
Con in favour of Bridging, which is registered against the Lands; and (iv) that certain Omnibus 
General Security Agreement dated as of July 24, 2017 by, among others, Forma-Con in favour of 
Bridging.   

“Notice” has the meaning ascribed thereto in Section 9.10. 

“Order” means any order, writ, judgment, injunction, decree, rule, ruling, directive, 
determination or award made, issued or entered into by or with any Governmental Authority 
whether preliminary, interlocutory, final, including any order entered into by the Court. 

“Permitted Encumbrances” means the Encumbrances listed in Schedule B attached hereto. 

“Person” means an individual, partnership, corporation, trust, unincorporated organization, 
government, or any department or agency thereof, and the successors and assigns thereof or the 
heirs, executors, administrators or other legal representatives of an individual. 

“Purchase Price” means Sixteen Million, Five Hundred Thousand Dollars ($16,500,000), 
exclusive of any applicable taxes. 

“Purchaser’s Solicitors” means Goodmans LLP or such other firm or firms of solicitors or 
agents as are retained by the Purchaser from time to time and Notice of which is provided to the 
Receiver. 

“Receiver’s Certificate” means the Receiver’s Certificate (as defined in the Approval and 
Vesting Order).  

“Receiver’s Charge” and “Receiver’s Borrowing Charge” have the meanings ascribed to those 
terms in the Receivership Order. 

“Receiver’s Solicitors” means Torys LLP. 

 “Secured Indebtedness” means the aggregate of all principal, interest, costs, fees, expenses and 
other amounts owing by Forma-Con under the Loan Documents and Security as of the Closing 
Date. 

“Stalking Horse Bid” has the meaning ascribed thereto in Section 8.1. 

“Successful Bid” has the meaning ascribed thereto in the Bidding Procedures. 

 “Transaction” means the purchase and sale of the Lands provided for in this Agreement. 
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1.2 Certain Rules of Interpretation 

In this Agreement and the Schedules: 

(a) Time shall in all respects be of the essence of this Agreement, provided that the 
time for doing or completing any matter provided for in this Agreement may be 
extended or abridged by an agreement in writing signed by the Receiver and the 
Purchaser or by an agreement between their respective solicitors who are hereby 
expressly authorized in this regard. 

(b) Unless otherwise specified, time periods within or following which any payment 
is to be made or act is to be done shall be calculated by excluding the day on 
which the period commences and including the day on which the period ends. 
Where the last day of any such time period is not a Business Day, such time 
period shall be extended to the next Business Day following the day on which it 
would otherwise end.  All times referred to in this Agreement are referenced to 
the applicable time zone in Toronto, Ontario. 

(c) All references to amounts of money in this Agreement refer to the lawful currency 
of Canada. 

(d) The descriptive headings preceding Articles and Sections of this Agreement are 
inserted solely for convenience of reference and are not intended as complete or 
accurate descriptions of the content of such Articles or Sections.  The division of 
this Agreement into Articles and Sections shall not affect the interpretation of this 
Agreement. 

(e) Where the word “including” or “includes” is used in this Agreement, it means 
“including without limitation” or “includes without limitation”. 

(f) The use of words in the singular or plural, or referring to a particular gender shall 
not limit the scope or exclude the application of any provision of this Agreement 
to such Persons or circumstances as the context otherwise permits. 

(g) Any reference to a statute, regulation or by-law shall mean the statute, regulation 
or by-law in force as at the date of this Agreement, as the same may be amended, 
re-enacted, consolidated or replaced from time to time, and any successor statute, 
regulation or by-law thereto, unless otherwise expressly provided. 

(h) Each of the agreements and obligations of any of the parties hereto in this 
Agreement, even though not expressed as a covenant, is considered for all 
purposes to be a covenant. 

(i) The language used in this Agreement is the language chosen by the parties to 
express their mutual intent and accordingly, no rule of contra preferentum or 
strict construction shall be applied against either party. 
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1.3 Entire Agreement 

(a) This Agreement and any agreements, instruments and other documents herein 
contemplated to be entered into between, by or including the parties constitute the 
entire agreement between the parties pertaining to this Transaction and supersede 
all prior agreements, understandings, negotiations and discussions, whether oral 
or written, with respect thereto, and there are no other warranties or 
representations and no other agreements between the parties in connection with 
this Transaction except as specifically set forth in this Agreement or the 
Schedules and Exhibit attached hereto. 

(b) No supplement, modification, waiver or termination (other than a termination 
pursuant to Article 4, Article 7 or Article 8) of this Agreement shall be binding 
unless executed in writing by the parties in the same manner as the execution of 
this Agreement. 

1.4 Schedules 

The following schedules attached hereto form part of this Agreement: 

Schedule A - Lands – Legal Descriptions 
Schedule B - Permitted Encumbrances 
Schedule C - Bidding Procedures 
Schedule D - Approval and Vesting Order 

ARTICLE 2 
AGREEMENT OF PURCHASE AND SALE 

2.1 Purchase and Sale of Lands 

Upon and subject to the terms and conditions of this Agreement, the Receiver will sell, 
and the Purchaser will purchase, all right, title and interest of the Receiver and Forma-Con in and 
to the Lands free and clear of all Encumbrances, other than the Permitted Encumbrances, in 
consideration of the payment of the Purchase Price.  This Agreement shall be completed on the 
Closing Date, subject to real property registrations being electronically effected in the 
appropriate land registry office. 

2.2 Binding Agreement 

The agreements of the Receiver and the Purchaser set forth in Section 2.1 create and 
constitute a binding agreement of purchase and sale for the Lands in accordance with the 
provisions of this Agreement. 

2.3 Acknowledgement of Purchaser as to Condition of Lands 

The Purchaser acknowledges and agrees that, subject to the representations and 
warranties as provided by Section 6.1: 

(a) on Closing, title to the Lands shall be subject to the Permitted Encumbrances; 
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(b) in entering into this Agreement, the Purchaser has relied and will continue to rely 
entirely and solely upon its own inspections and investigations with respect to the 
Lands, including the physical and environmental condition of the Lands and the 
review of the documentation made available to the Purchaser and the Purchaser 
acknowledges it is not relying on any information furnished by the Receiver or 
any other Person on behalf of or at the direction of the Receiver in connection 
therewith; and 

(c) the Lands are being purchased and assumed by the Purchaser on an “as is, where 
is” basis as of the Closing Date and without any express or implied agreement, 
representation or warranty of any kind whatsoever as to the title, condition, area, 
suitability for development, physical characteristics, profitability, use or zoning, 
the existence of latent defects, any environmental matter or as to the accuracy, 
currency or completeness of any information or documentation supplied or to be 
supplied in connection with the Lands and without limiting the foregoing, any and 
all conditions or warranties expressed or implied pursuant to the Sale of Goods 
Act (Ontario) will not apply and will be waived by the Purchaser. 

The Receiver shall have no obligations or responsibility to the Purchaser after Closing 
with respect to any matter relating to the Lands or the condition thereof save as otherwise 
expressly provided in this Agreement.  This Section 2.3 shall survive Closing.  

2.4 Confidentiality 

(a) Until Closing (and in the event this Agreement is terminated for any reason other 
than its completion, and also from and after such termination), the Purchaser and 
its consultants, agents, advisors and solicitors shall keep confidential all 
information, documentation and records obtained from the Receiver or its 
consultants, agents, advisors or solicitors with respect to the Lands as well as any 
information arising out of the Purchaser’s access to the Receiver’s records and the 
Lands and its due diligence with respect thereto (collectively, the “Confidential 
Information”). The Purchaser shall not use any Confidential Information for any 
purposes not related to this Transaction or in any way detrimental to the Receiver. 

Nothing herein contained shall restrict or prohibit the Purchaser from disclosing 
the Confidential Information to its consultants, agents, advisors and solicitors as 
long as such parties acknowledge the confidential nature of the Confidential 
Information or the Receiver receives such other assurances as are acceptable to it. 

(b) The Confidential Information referred to in this Section shall not include: 

(i) public information or information in the public domain at the time of 
receipt by the Purchaser or its consultants, agents, advisors and solicitors; 

(ii) information which becomes public through no fault or act of the Purchaser 
or its consultants, agents, advisors and solicitors; 
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(iii) information in the possession of the Purchaser not provided by the 
Receiver or its consultants, agents, advisors or solicitors and which 
information is not known by the Purchaser or its consultants, agents, 
advisers or solicitors to be subject to any confidentiality restrictions; 

(iv) information required to be disclosed by law; or 

(v) information received in good faith from a third party lawfully in 
possession of the information and not in breach of any confidentiality 
obligations. 

(c) If this Agreement is terminated for any reason, the Purchaser shall promptly 
return to the Receiver all Confidential Information (other than the Purchaser’s 
notes and due diligence materials) and similar material including all copies, and 
shall destroy all of the Purchaser’s notes and due diligence materials containing 
Confidential Information related to this Transaction; provided, however, that the 
Purchaser shall not be obligated to destroy any Confidential Information retained 
on its email network as a consequence of customary back-ups and its corporate 
document retention policy. 

(d) Upon request, the Receiver shall provide the Purchaser with authorizations 
executed by the Receiver and addressed to any Government Authority, 
authorizing the release of any and all information on file in respect to the Lands, 
but such authorization shall not authorize any inspections by any Government 
Authority. 

2.5 Searches and Examination 

The Purchaser waives any right to carry out any tests or physical investigations 
(including soil tests and environmental audits) of the Property. 

ARTICLE 3 
PURCHASE PRICE 

3.1 Payment of Purchase Price 

The Purchase Price shall be satisfied by the Purchaser (a) paying an amount to be 
determined by the Receiver, acting reasonably, as required to satisfy any realty taxes incurred in 
respect of or for the period prior to closing together with any interest and penalties thereon, and 
such further amounts that must be paid out to third parties on Closing as may be agreed by the 
Receiver and Purchaser, each acting reasonably, all as reflected in the Statement of Adjustments 
(the “Cash Proceeds”); and (b) by crediting an amount of the Secured Indebtedness equal to the 
balance of the Purchase Price as contemplated by Section 5.2(a) hereof. 

3.2 General Adjustments 

(a) Subject to those items referred to in Section 3.3, the adjustments (herein referred 
to as the “Adjustments”) shall include all realty taxes and local improvement 
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rates and charges and other adjustments established by usual practice in the 
Greater Toronto Area for the purchase and sale of vacant land. In addition, the 
Adjustments shall include the other matters referred to in this Agreement which 
are stated to be the subject of adjustment and shall exclude the other matters in 
this Agreement which are stated not to be the subject of adjustment. 

(b) Adjustments shall be made as of the Adjustment Date. From and after the 
Adjustment Date, the Purchaser shall be responsible for all expenses and shall be 
entitled to all income from the Property. The Receiver shall be responsible for all 
expenses and entitled to all income from the Property for that period ending on 
the Adjustment Date. 

(c) If any item subject to adjustment cannot be determined on Closing, an estimate 
shall be made by the Receiver, acting reasonably, for purposes of Closing and a 
final adjustment shall be made when the particular item can be determined.  All 
claims for re-adjustments (save for realty taxes not yet assessed or under appeal) 
must be made within 90 days of the Closing. After the expiry of such period, such 
adjustments made by the parties shall be final and binding. 

This Section 3.2 shall survive Closing. 

3.3 Specific Adjustments 

The Receiver and the Purchaser hereby acknowledge and agree that: 

(a) in the event that there are any realty tax appeals for 2018 or any prior calendar 
year, the Receiver shall, at its option, be entitled to continue such appeals and 
shall be entitled to receive any payment resulting therefrom.  The Purchaser 
agrees to co-operate with the Receiver with respect to all such appeals. To the 
extent the Purchaser receives any of the aforementioned payments (or credits 
therefor) on or after the Closing Date, it shall hold such payments (or credits) in 
trust and forthwith remit them to the Receiver;  

(b) the Receiver shall be responsible and liable to pay and shall pay (and same shall 
be shown as an adjustment in favour of the Purchaser on the statement of 
adjustments if unpaid by Closing): 

(i) the costs and expenses in respect of the Property or the operation and 
maintenance of the Property incurred in respect of or for a period prior to 
Closing; and 

(ii) realty taxes incurred in respect of or for the period prior to Closing, it 
being understood that the Purchaser or its affiliate shall pay to the 
municipality on behalf of Forma-Con the amount required to discharge all 
realty tax arrears, interest and penalties relating to the period prior to 
closing, which amount shall be shown as an adjustment in favour of the 
Purchaser; 
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(c) the Purchaser shall be responsible and liable to pay and shall pay following 
Closing: 

(i) the costs and expenses in respect of the Property or the operation and 
maintenance of the Property incurred in respect of or for a period from and 
after the Closing; and 

(ii) realty taxes incurred in respect of or for the period from and after Closing. 

This Section 3.3 shall survive Closing. 

ARTICLE 4 
CONDITIONS 

4.1 Conditions in Favour of Receiver 

The obligation of the Receiver to complete the Transaction shall be subject to the 
following conditions: 

(a) by Closing, all of the terms, covenants and conditions of this Agreement to be 
complied with or performed by the Purchaser shall have been complied with or 
performed in all material respects; 

(b) on Closing, the representations and warranties of the Purchaser set out in Section 
6.2 shall be true and accurate in all material respects; 

(c) this Agreement shall be the Successful Bid; and 

(d) by Closing, the Court has issued an Order approving the transaction contemplated 
herein and vesting the Lands in the Purchaser free and clear of all Encumbrances 
whatsoever other than Permitted Encumbrances, which Order shall be 
substantially in the form attached as Schedule D (the “Approval and Vesting 
Order”) and which order shall be a Final Order. 

The conditions set forth in Section 4.1 are for the benefit of the Receiver and may be 
waived in whole or in part by the Receiver by Notice to the Purchaser prior to Closing. 

4.2 Conditions in Favour of Purchaser 

The obligation of the Purchaser to complete the Transaction shall be subject to the 
following conditions: 

(a) by Closing, all of the terms, covenants and conditions of this Agreement to be 
complied with or performed by the Receiver shall have been complied with or 
performed in all material respects;  

(b) on Closing, the representations and warranties of the Receiver set out in Section 
6.1 shall be true and accurate in all material respects; 
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(c) this Agreement is the Successful Bid; and 

(d) by Closing, the Court has issued the Approval and Vesting Order, and such order 
is a Final Order. 

The conditions set forth in Section 4.2 are for the benefit of the Purchaser, and may be 
waived in whole or in part by the Purchaser by Notice to the Receiver prior to the applicable date 
for the satisfaction of each of them. 

4.3 Non-Satisfaction of Conditions 

If each of the conditions in Sections 4.1 and 4.2 is not satisfied or waived as therein 
provided on or before the applicable date referred to therein, this Agreement shall be terminated, 
null and void and of no further force or effect whatsoever, and each of the Receiver and 
Purchaser shall be released from all of its liabilities and obligations under this Agreement unless 
the condition or conditions that have not been satisfied or waived were not satisfied as a result of 
its default save for those specified to survive termination.  The conditions set out in Sections 4.1 
and 4.2 are conditions to the obligations of the parties to this Agreement and are not conditions 
precedent to the existence or enforceability of this Agreement. 

4.4 Efforts to Satisfy Conditions 

Without derogating from any party’s other obligations under this Agreement (including, 
in the case of the Purchaser, the obligation to pay the Purchase Price as provided for in this 
Agreement) it is agreed that each of the Receiver and Purchaser shall act in good faith and use 
reasonable commercial efforts to satisfy, or cause to be satisfied, the conditions set forth in 
Sections 4.1 and 4.2.  Each of the Purchaser and the Receiver shall act in good faith in 
determining whether or not a condition in its favour has been satisfied. 

4.5 Title 

The Purchaser acknowledges and agrees that it has searched title to the Lands and that it 
will not be making any objection or requisition as to the title of the Lands and that it has 
accepted the state of Forma-Con’s title to the Lands.  The Purchaser acknowledges and agrees 
that title to the Lands will be subject to the Permitted Encumbrances. 

ARTICLE 5 
CLOSING DOCUMENTS 

5.1 Receiver’s Closing Documents 

On or before Closing, subject to the provisions of this Agreement, the Receiver shall 
prepare and execute or cause to be executed and shall deliver or cause to be delivered to the 
Purchaser the following: 

(a) a conveyance of the Property pursuant to the Approval and Vesting Order 
together with the Receiver’s Certificate contemplated by the Approval and 
Vesting Order; 
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(b) a direction as to the payee or payees of the Purchase Price; 

(c) a statement of adjustments to be delivered at least five (5) Business Days before 
Closing; 

(d) a certificate of  KSV Kofman Inc. pursuant to Section 116 of the Income Tax Act 
(Canada) in respect of the Transaction; and 

(e) a certificate of the Receiver confirming that, as of the Closing Date, the 
representations and warranties of the Receiver set out in Section 6.1 are true and 
accurate in all material respects, save and except with respect to any matters 
which have occurred following the Execution Date and which are listed in such 
certificate. 

All documentation shall be in form and substance acceptable to the Purchaser and the 
Receiver, each acting reasonably and in good faith, provided that none of such documents shall 
contain covenants, representations or warranties which are in addition to or more onerous upon 
either the Receiver or the Purchaser than those expressly set forth in this Agreement. 

5.2 Purchaser’s Closing Documents 

On or before Closing, subject to the provisions of this Agreement, the Purchaser shall 
execute or cause to be executed and shall deliver or cause to be delivered to the Receiver’s 
Solicitors the following: 

(a) an irrevocable direction and acknowledgment, in a form acceptable to the 
Receiver in its sole discretion from each of Bridging (as agent for 2665405) and 
2665405 acknowledging the reduction of the Secured Indebtedness in the amount 
of the Purchase Price;  

(b) a general assumption agreement and where required specific assumptions of 
Permitted Encumbrances in connection with the transfer of the Property; 

(c) any assumption agreements and other documentation in respect of Permitted 
Encumbrances which are specifically required in connection with the transfer of 
the Lands; 

(d) the HST Undertaking and Indemnity; and 

(e) all other documents which the Receiver reasonably requests to give effect to the 
Transaction and to result in the proper assumption of the Lands by the Purchaser 
and full indemnification by the Purchaser in favour of the Receiver in respect of 
all Claims by Persons other than the Purchaser relating to the Lands which arise 
or, accrue during, or relate to, the period after the Closing Date. 

Except as set out in Section 5.2(a) hereof, all documentation shall be in form and 
substance acceptable to the Purchaser and the Receiver, each acting reasonably and in good faith, 
provided that none of such documents shall contain covenants, representations or warranties 
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which are in addition to or more onerous upon either the Receiver or the Purchaser than those 
expressly set forth in this Agreement. 

5.3 Receiver’s Certificate 

Upon receipt of written confirmation from the Purchaser that all of the conditions contained in 
Section 4.2 have been satisfied or waived by the Purchaser, and upon satisfaction or waiver by 
the Receiver of all of the conditions contained in Section 4.1, the Receiver shall forthwith deliver 
to the Purchaser the Receiver’s Certificate.    

5.4 Registration and Other Costs 

(a) The Receiver shall be responsible for the costs of the Receiver’s Solicitors in 
respect of this Transaction.  The Purchaser shall be responsible for the costs of the 
Purchaser’s Solicitors.  The Purchaser shall be responsible for and pay any land 
transfer taxes payable on the transfer of the Property, all registration fees payable 
in respect of registration by it of any documents on Closing (other than discharges 
of Encumbrances which are required to be made by the Receiver, which shall be 
the responsibility of the Receiver) and all federal and provincial sales and other 
taxes payable by a purchaser upon or in connection with the conveyance or 
transfer of the Lands, including provincial retail sales tax and HST; provided, 
however, that the Purchaser shall not be required to pay HST to the Receiver on 
Closing if it delivers an undertaking to remit HST in accordance with applicable 
legislation, confirmation that it is a “registrant” under the Excise Tax Act 
(Canada) and an indemnity on the terms set out in Section 5.4(b)(i) (the “HST 
Undertaking and Indemnity”). 

(b) The Purchaser shall indemnify and save harmless the Receiver and its 
shareholders, directors, officers, employees, advisors and agents from all Claims 
incurred, suffered or sustained as a result of a failure by the Purchaser: 

(i) to pay any federal, provincial or other taxes payable by the Purchaser in 
connection with the conveyance or transfer of the Lands whether arising 
from a reassessment or otherwise, including provincial retail sales tax and 
HST, if applicable; and/or 

(ii) to file any returns, certificates, filings, elections, notices or other 
documents required to be filed by the Purchaser with any federal, 
provincial or other taxing authorities in connection with the conveyance or 
transfer of the Lands. 

This Section 5.4(b) shall survive Closing. 

5.5 Escrow Closing and Registration 

It is a condition of Closing that all matters of payment and the execution and delivery of 
Closing Documents by each party to the other shall be deemed to be concurrent requirements and 
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it is specifically agreed that nothing will be complete at the Closing until everything required at 
the Closing has been paid, executed and delivered. 

All Closing Documents and monies shall be delivered in escrow on the Closing Date as 
reasonably required by the solicitors for the parties together with receipt of such evidence as they 
shall reasonably request to the effect that all conditions of this Agreement have been satisfied. 

The Receiver and Purchaser covenant and agree to cause their respective solicitors to 
enter into a document registration agreement (the “DRA”) in the form recommended by the Law 
Society of Ontario to govern the electronic submission of the transfer/deed for the Property to the 
applicable land registry office.  

ARTICLE 6 
REPRESENTATIONS, WARRANTIES AND COVENANTS 

6.1 Receiver’s Representations 

The Receiver hereby represents and warrants to and in favour of the Purchaser that, as of 
the date of this Agreement and as of the Closing Date: 

(a) pursuant to the Receivership Order, the Receiver is the receiver of, inter alia, 
Forma-Con and, subject to the approval of the Court, has the power, authority and 
capacity to enter into this Agreement and all other agreements, documents and 
certificates contemplated hereby to be executed by Receiver and to carry out the 
transaction contemplated hereby and thereby;  

(b) the execution and delivery of this Agreement and the consummation of the 
Transaction have been duly authorized by all necessary action on the part of the 
Receiver, subject to the Bidding Procedures Order.  This Agreement is a valid and 
binding obligation of the Receiver enforceable in accordance with its terms; 

(c) the Receiver has not created any Encumbrance on the Lands, other than the 
Receiver’s Charge or the Receiver’s Borrowing Charge as contemplated in the 
Receivership Order; 

(d) the Receiver is not a non-resident of Canada for the purposes of the Income Tax 
Act (Canada); 

(e) no party has sought leave in the receivership of Forma-Con to remove the Lands 
from the proceedings; and 

(f) the Receiver has retained the services of Intercity Realty as its real estate broker 
or agent in connection with the Transaction. 

6.2 Purchaser’s Representations 

The Purchaser hereby represents and warrants to and in favour of the Receiver that, as of 
the date of this Agreement and as of the Closing Date: 
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(a) the Purchaser is a corporation existing under the laws of Province of Ontario and 
has the necessary corporate authority, power and capacity to own the Lands, enter 
into this Agreement and the documents contemplated herein, and carry out the 
Transaction, in each case on the terms and conditions herein contained; 

(b) the agreement of purchase and sale constituted on the execution and delivery of 
this Agreement, its obligations hereunder, the Transaction and the documents 
contemplated herein have been authorized by all requisite corporate proceedings 
and constitute legal, valid and binding obligations of it, enforceable against it in 
accordance with their terms; 

(c) the Person or Persons who at Closing purchase the beneficial interests in the 
Lands will be registrants for the purposes of Part IX of the Excise Tax Act 
(Canada) and, by virtue of paragraph 221(2)(b) of such law, the Receiver is not 
obliged to collect the HST from the Purchaser or to pay HST; and 

(d) the Purchaser has not retained the services of any real estate broker or agent in 
connection with the Transaction and has not dealt with any broker or agent in 
connection with the Transaction. 

ARTICLE 7 
TERMINATION; WAIVER 

7.1 Termination 

This Agreement may be terminated at any time prior to the Closing by: 

(a) mutual written consent of the Receiver and the Purchaser; 

(b) the Receiver or the Purchaser if consummation of the Transaction would violate 
any final order of the Court or any other Governmental Authority having 
competent jurisdiction, provided that the Party seeking to terminate this 
Agreement pursuant to this Section 7.1(b) shall have used its commercially 
reasonable efforts to challenge such Law, order, decree or judgment; 

(c) by the Receiver or the Purchaser, if the Court approves an Alternative Transaction 
or the sale of all or substantially all of the Lands to a Person (or group of Persons) 
other than the Purchaser; and 

(d) the Purchaser or Receiver, if the Closing shall not have occurred by 5:00 p.m. on 
March 31, 2018.  

7.2 Procedure and Effect of Termination 

In the event of termination of this Agreement by either Receiver or Purchaser pursuant to 
Section 7.1, Notice thereof shall forthwith be given by the terminating party to the other party 
and, subject to Article 8 hereof, this Agreement shall terminate, the Transaction shall be 
abandoned, without further action by any of the parties hereto; provided, however, that (a) no 
party shall be relieved of or released from any liability arising from any intentional breach by 
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such party of any provision of this Agreement, and (b) this Section 7.2, Section 2.4 and any 
section expressly stated to survive Closing shall remain in full force and effect and survive any 
termination of this Agreement. 

ARTICLE 8 
OVERBID PROCEDURES 

8.1 Bidding Procedures 

(a) The Receiver and the Purchaser acknowledge that this Agreement and the sale of 
the Lands are subject to higher and better bids and Court approval.  

(b) The Receiver and Purchaser acknowledge and agree that the Receiver shall apply 
to the Court no later than December 13, 2018, or such other date as they may 
agree, for an order (the “Bidding Procedures Order”), inter alia, recognizing 
this Agreement, and in particular the Purchase Price, as a baseline or “stalking 
horse bid” (the “Stalking Horse Bid”) and approving the Bidding Procedures, 
and the parties will use commercially reasonable efforts to have the Bidding 
Procedures Order issued.  The Purchaser acknowledges and agrees that the 
Bidding Procedures are in contemplation of determining whether a superior bid 
can be obtained for the Lands.   

8.2 Overbid Procedures 

(a) The Receiver and the Purchaser acknowledge that the Receiver must take 
reasonable steps to demonstrate that it had sought to obtain the highest or 
otherwise best price for the Lands, including entertaining higher and better offers 
from prospective bidders, and, in the event that additional qualified prospective 
bidders desire to bid for the Lands, conducting an auction (the “Auction”). 

(b) The bidding procedures to be employed with respect to this Agreement and any 
Auction shall be those reflected in the Bidding Procedures Order.  The Purchaser 
agrees to be bound by and accepts the terms and conditions of the Bidding 
Procedures as approved by the Court.  The Purchaser agrees and acknowledges 
that the Receiver is and may continue soliciting inquiries, proposals or offers for 
the Lands in connection with any Alternative Transaction pursuant to the terms of 
the Bidding Procedures and agrees and acknowledges that the bidding procedures 
contained in the Bidding Procedures may be supplemented by other customary 
procedures not inconsistent with the matters otherwise set forth therein and the 
terms of this Agreement. 

(c) The Receiver and the Purchaser agree that the provisions of this Agreement, 
including this Section 8.2 are reasonable, were a material inducement to the 
Receiver to enter into this Agreement and are designed to achieve the highest and 
best price for the Lands. 
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ARTICLE 9 
GENERAL 

9.1 Applicable Law 

This Agreement shall be construed and enforced in accordance with the laws of the 
Province of Ontario and the laws of Canada applicable thereto and shall be treated in all respects 
as an Ontario contract.  The parties hereto hereby agree to irrevocably attorn to the Courts of the 
Province of Ontario, provided that any judgement by a Court of the Province of Ontario may be 
enforced in any other jurisdiction. 

9.2 Invalidity 

If any immaterial covenant, obligation, agreement or part thereof or the application 
thereof to any Person or circumstance, to any extent, shall be invalid or unenforceable, the 
remainder of this Agreement or the application of such covenant, obligation or agreement or part 
thereof to any Person, party or circumstance other than those to which it is held invalid or 
unenforceable shall not be affected thereby.  Each covenant, obligation and agreement in this 
Agreement shall be separately valid and enforceable to the fullest extent permitted by law. 

9.3 Further Assurances 

Each of the parties hereto shall from time to time hereafter and upon any reasonable 
request of the other, execute and deliver, make or cause to be made all such further acts, deeds, 
assurances and things as may be required or necessary to more effectually implement and carry 
out the true intent and meaning of this Agreement. 

9.4 Entire Agreement 

This Agreement and any agreements, instruments and other documents herein 
contemplated to be entered into between, by or including the parties hereto constitute the entire 
agreement between the parties hereto pertaining to the agreement of purchase and sale provided 
for herein and supersede all prior agreements, understandings, negotiations and discussions, 
whether oral or written, with respect thereto, and there are no other warranties or representations 
and no other agreements between the parties hereto in connection with the agreement of purchase 
and sale provided for herein except as specifically set forth in this Agreement or the Schedules 
attached hereto. 

9.5 Waiver 

No waiver of any of the provisions of this Agreement shall be deemed or shall constitute 
a waiver of any other provision (whether or not similar) nor shall any waiver constitute a 
continuing waiver unless otherwise expressed or provided. 

9.6 Solicitors as Agents and Tender 

Any Notice, approval, waiver, agreement, instrument, document or communication 
permitted, required or contemplated in this Agreement may be given or delivered and accepted 
or received by the Purchaser’s Solicitors on behalf of the Purchaser and by the Receiver’s 
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Solicitors on behalf of the Receiver and any tender of Closing Documents may be made upon the 
Receiver’s Solicitors and the Purchaser’s Solicitors, as the case may be. 

9.7 Merger 

Except as otherwise expressly set out herein, this Agreement shall merge with the 
Closing of the Transaction. 

9.8 Successors and Assigns 

All of the covenants and agreements in this Agreement shall be binding upon the parties 
hereto and their respective successors and assigns and shall enure to the benefit of and be 
enforceable by the parties hereto and their respective successors and their permitted assigns 
pursuant to the terms and conditions of this Agreement. 

9.9 Assignment 

The Purchaser shall have no right to assign this Agreement or any rights or obligations 
under this Agreement without the prior written consent of the Receiver, acting reasonably.  
Notwithstanding the foregoing, the Purchaser may, upon Notice to the Receiver, without the 
requirement to obtain the written consent of the Receiver, assign this Agreement to an affiliate of 
the Purchaser. 

9.10 Notice 

Any notice, demand, approval, consent, information, agreement, offer, request or other 
communication (hereinafter referred to as a “Notice”) to be given under or in connection with 
this Agreement shall be in writing and shall be given by personal delivery during regular 
business hours on any Business Day or by e-mail, addressed or sent as set out below or to such 
other address as may from time to time be the subject of a Notice: 

(a) Receiver: KSV Kofman Inc.  
150 King Street West, Suite 2308 
Toronto, ON  M5H 1J9 

Attention: Bobby Kofman and Noah Goldstein 
E-mail: bkofman@ksvadvisory.com and ngoldstein@ksvadvisory.com

with a copy to the Receiver’s Solicitors: 

Torys LLP 
79 Wellington Street West (TD South Tower) 
Box 270 
Toronto, ON  M5K 1N2 

Attention: Scott Bomhof and Adam Slavens 
Email: sbomhof@torys.com and aslavens@torys.com



26693986.6 

- 19 - 

(b) Purchaser: 2657897 Ontario Inc. 
Suite 2925 
77 King St. W. 
P.O. Box 322 
Toronto, ON  M5K 1K7 

Attention:  Natasha Sharpe 
Email: nsharpe@bridgingfinance.ca

with a copy to the Purchaser’s Solicitor: 

Goodmans LLP 
Suite 3400 
333 Bay Street (West Tower) 
Toronto, ON  M5H 2S7 

Attention: Christopher Armstrong and Jeffrey Shore 
Email: carmstrong@goodmans.ca and jshore@goodmans.ca 

Any Notice, if personally delivered, shall be deemed to have been validly and effectively given 
and received on the date of such delivery and if sent by e-mail with confirmation of transmission 
prior to 5:00 p.m., shall be deemed to have been validly and effectively given and received on 
the Business Day it was sent unless the confirmation of transmission was after 5:00 p.m. in 
which case it shall be deemed to have been received on the next following Business Day. 

9.11 Subdivision Control 

This Agreement and the Transactions are subject to compliance with Section 50 of the 
Planning Act (Ontario).  

9.12 Effect of Termination of Agreement 

Notwithstanding the termination of this Agreement for any reason, the confidentiality 
provisions contained in Section 2.4 of this Agreement shall survive termination and shall remain 
in full force and effect. 

9.13 Press Release 

Neither the Receiver nor the Purchaser shall issue a press release or other public 
announcement with respect to the Transaction, whether prior to or after Closing, unless the 
content thereof has been mutually approved by the Receiver and the Purchaser, each acting 
reasonably.  Provided, however, that in no event shall the foregoing preclude disclosure required 
under applicable securities law, so long as all reasonable commercial efforts are made prior to 
disclosure to obtain the other party’s approval of the content of such press release or other public 
announcement.   

This Section 9.13 shall survive Closing. 

mailto:nsharpe@bridgingfinance.ca
mailto:carmstrong@goodmans.ca
mailto:jshore@goodmans.ca
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9.14 Counterparts, etc. 

All parties agree that this Agreement may be executed in counterpart and transmitted by 
e-mail and that the reproduction of signatures in counterpart by way of e-mail will be treated as 
though such reproduction were executed originals.  Each party undertakes to provide the other 
with a copy of this Agreement bearing original signatures within a reasonable time after the 
Execution Date. 

[the remainder of the page is intentionally left blank] 
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SCHEDULE A 

LANDS - LEGAL DESCRIPTION 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 
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SCHEDULE B 

PERMITTED ENCUMBRANCES 

1. The reservations, limitations, exceptions, provisos and conditions, if any, expressed in
any original grants from the Crown, including the reservation of any mines and minerals
in the Crown or in any other Person, provided same have been complied with to the
Closing Date.

2. Inchoate or statutory liens for unpaid taxes, local improvement rates or water rates.

3. Any municipal by-laws or regulations affecting the Property or its use and any other
municipal land use instruments including, without limitation, official plans and zoning
and building by-laws, as well as decisions of the Committee of Adjustment or any other
competent authority permitting variances therefrom, and all applicable building codes, in
each case which do not materially impair the present use of the Property.

4. Easements for the supply of utilities or telephone services to the Property and for
drainage, storm or sanitary sewers, public utility lines, telephone lines, cable television
lines or other services, whether registered or unregistered.

5. Title defects or irregularities which are of a minor nature and will not materially impair
the use or marketability of the Property.

6. The provisions of Section 44(1)6, 7, 8, 9, 10 and 12 of the Land Titles Act (Ontario).

7. The specific encumbrances listed on Exhibit 1 attached hereto.
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EXHIBIT 1 
TO SCHEDULE B 

SPECIFIC ENCUMBRANCES 

Each of the following, but only to the extent that the Receiver has complied with the terms of the 
following: 

1. Instrument No. PR713076 registered on 2004/09/03 being a NOTICE in favour of THE
CORPORATION OF THE CITY OF BRAMPTON

2. Instrument No. R1385008 registered on 2007/12/05 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of THE REGIONAL MUNICIPALITY OF PEEL

3. Instrument No. PR1385011 registered on 2007/12/05 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of HYDRO ONE BRAMPTON NETWORKS
INC.

4. Instrument No. PR2261758 registered on 2012/09/06 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of THE REGIONAL MUNICIPALITY OF PEEL

5. Instrument No. PR2264402 registered on 2012/09/12 being a NOTICE in favour of THE
CORPORATION OF THE CITY OF BRAMPTON

6. Instrument No. PR2264436 registered on 2012/09/12 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of HYDRO ONE BRAMPTON NETWORKS
INC.



26693986.6 

SCHEDULE C 

BIDDING PROCEDURES 

(See Attached)
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BIDDING PROCEDURES 

Introduction 

On November 19, 2018, the Superior Court of Justice (Commercial List) (the “Court”) made an 
order (the “Receivership Order”) appointing KSV Kofman Inc. (“KSV”) as receiver and 
manager (KSV, in such capacity, the “Receiver”) of: (i) all of the assets, undertakings and 
properties of 1033803 Ontario Inc. (operating as Forma-Con Construction and Forma Finishing) 
(“Forma-Con”), including without limitation, the lands municipally known as 3420 Queen 
Street East, Brampton, Ontario (formerly 3420 Highway 7 East, Brampton, Ontario) and legally 
described in Schedule “A” hereto (the “Lands”) and 1087507 Ontario Limited; (ii) certain assets 
of Bondfield Construction Company Limited and Bondfield Construction Equipment Ltd; and 
(iii) the real property known municipally as 131 Saramia Crescent, Vaughan, Ontario (such 
proceedings, the “Receivership Proceedings”). 

The Receiver intends to bring a motion before the Court on December 13, 2018, for an order (the 
“Bidding Procedures Order”, and such motion the “Bidding Procedures Approval Motion”) 
approving:  (i) the agreement of purchase and sale (the “Stalking Horse Bid”) made as of 
December 6, 2018, between the Receiver and 2657897 Ontario Inc. (the “Stalking Horse 
Bidder”) pursuant to which the Stalking Horse Bidder has agreed to purchase the Lands; and (ii) 
the bidding procedures as described in this document (the “Bidding Procedures”).   

This document contains the Bidding Procedures to be followed by the Receiver in connection 
with the sale (the “Sale”) of the Lands.  The Receiver will conduct the Bidding Procedures in 
accordance with the Bidding Procedures Order.  All amounts specified herein are in Canadian 
dollars. 

Assets to Be Sold 

The Receiver is offering for sale all of Forma-Con’s right, title and interest in and to the Lands. 

The Bidding Procedures 

The Bidding Procedures Order approves the retention of Intercity Realty Inc. (the “Broker”) to 
act as real estate broker and listing agent for the Lands, and the entry into a retention agreement 
with the Broker by the Receiver, among other things.   

Interested parties may be provided by the Receiver with such access to due diligence materials 
and information relating to the Lands as the Receiver deems appropriate in its reasonable 
business judgment.  In the Receiver’s sole discretion, this may include the provision of access to 
an electronic data room of due diligence information.  The Receiver, in its sole discretion, may 
also require interested parties to execute a form of non-disclosure agreement in form and 
substance satisfactory to the Receiver prior to the provision of any such access.     

The Receiver shall have the right to adopt such other rules for the Bidding Procedures (including 
rules that may depart from those set forth herein) that in its reasonable business judgment will 
better promote the goals of the Bidding Procedures and/or achieving a Sale.  The Receiver may 
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seek Court approval of an amendment to the Bid Procedures that it considers material.  The 
extension of any deadline by up to two weeks shall not be considered material. 

Bid Deadline 

An interested party that desires to make a bid shall deliver written copies of its bid (including the 
Required Bid Terms and Materials) to the Broker, with a copy to the Receiver, by 5:00 p.m. 
(Toronto time) on January 18, 2018 (the “Bid Deadline”).   

Bid Requirements 

All bids (other than the Stalking Horse Bid) must include, unless such requirement is waived by 
the Receiver, the following: 

(i) A base cash purchase price equal to or greater than $16,750,000, which is the 
amount of the Stalking Horse Bid plus $250,000; provided, however, that in the 
case of a Credit Bid (as defined below), all or part of the consideration will not be 
in cash; 

(ii) A provision stating that the bidder’s offer is irrevocably open for acceptance until 
the first business day after the Lands have been sold pursuant to the closing of the 
Sale that is approved by the Court pursuant to the Sale Approval Order; 

(iii) Disclosure of the identity of each entity (including its ultimate shareholders 
and/or sponsors) that will be bidding for the Lands or otherwise participating in 
such bid and the complete terms of any such participation; 

(iv) Written evidence of a firm, irrevocable commitment for financing or other 
evidence of an ability to consummate the proposed transaction comprising such 
bid, that will allow the Receiver to make a determination as to the bidder’s 
financial and other capabilities to consummate the proposed transaction; 

(v) Written evidence, in form and substance reasonably satisfactory to the Receiver, 
of authorization and approval from the bidder’s board of directors (or comparable 
governing body) with respect to the submission, execution, delivery and closing 
of the transaction contemplated by the bid; 

(vi) An acknowledgment and representations of the bidder that: (A) it has had an 
opportunity to conduct any and all due diligence regarding the Lands prior to 
making its bid; (B) it has relied solely upon its own independent review, 
investigation and/or inspection of the Lands (including, without limitation, any 
documents in connection therewith) in making its bid; and (C) it did not rely upon 
any written or oral statements, representations, warranties, or guarantees 
whatsoever, whether express, implied, statutory or otherwise, regarding the Lands 
or the completeness of any information provided in connection therewith, except 
as expressly stated in the definitive transaction agreement(s) signed by the 
Receiver and approved by the Court; 
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(vii) An executed copy of a proposed purchase agreement and a redline of the bidder’s 
proposed purchase agreement reflecting any variations from the Stalking Horse 
Bid; and 

(viii) A cash deposit in the amount of 15% of the purchase price in the form of a wire 
transfer, certified cheque or such other form acceptable to the Receiver (the “Bid 
Deposit”), which shall be held by the Receiver in an escrow account (the 
“Escrow Account”).  Funds shall be disbursed from the Escrow Account only as 
follows: (i) if the Qualified Bidder is the Successful Bidder, its Bid Deposit will 
be applied without interest to the purchase price payable by it under its bid on the 
closing thereof or as otherwise provided for in the purchase agreement; and (ii) if 
the Qualified Bidder is not the Successful Bidder, then its Bid Deposit shall be 
returned without interest to it forthwith following the expiration of its offer; 

provided, however, that a bid shall not be subject to further due diligence, financing, bid 
protections, expense reimbursement, third party approvals or any other conditions or conditions 
precedent except those that are customary in a transaction of this nature (collectively, the 
“Required Bid Terms and Materials”).   

A bid received from a bidder that includes all of the Required Bid Terms and Materials and is 
received by the Bid Deadline is a “Qualified Bid”, and such bidder is a “Qualified Bidder”. 
Notwithstanding the bid requirements detailed above, the Stalking Horse Bid shall be deemed a 
Qualified Bid and the Stalking Horse Bidder shall be deemed a Qualified Bidder.   

The Receiver may waive strict compliance with the Bid Deadline or any one or more of the 
Required Bid Terms and Materials deem such non-compliant bid to be a Qualified Bid, provided 
that doing so shall not constitute a waiver by the Receiver of the Bid Deadline or the Required 
Bid Terms and Materials or an obligation on the part of the Receiver to designate any other bid 
as a Qualified Bid.  At any time during the Bidding Procedures, the Receiver may, in its 
reasonable business judgment, eliminate an interested party, a bidder or a Qualified Bidder (other 
than the Stalking Horse Bidder) from the Bidding Procedures, in which case such party will no 
longer be an interested party, bidder or a Qualified Bidder for the purposes of the Bidding 
Procedures.    

Credit Bids 

Other than the Stalking Horse Bidder, no bidder may provide for all or part of the consideration 
to be paid to be satisfied by way of a credit bid of secured indebtedness of Forma-Con (a “Credit 
Bid”).  The Stalking Horse Bidder shall be permitted to Credit Bid up to the full face value of the 
secured indebtedness of Forma-Con. 

“As Is, Where Is, With All Faults” 

The sale of the Lands shall be on an “as is, where is” and “with all faults” basis and without 
representations, warranties, or guarantees, express, implied or statutory, written or oral, of any 
kind, nature, or description by the Receiver or its agents, counsel, representatives, partners or 
employees, or any of the other parties participating in the procedures outlined in these Bidding 
Procedures, except as may otherwise be provided in a definitive purchase agreement with the 
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Receiver.  Any party (including, without limitation, a Qualified Bidder) shall be deemed to 
acknowledge and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Lands prior to making its bid, that it has relied solely upon its own independent 
review, investigation and/or inspection of any documents and/or the Lands in making its bid, and 
that it did not rely upon any written or oral statements, representations, warranties, or guarantees, 
express, implied, statutory or otherwise, regarding the Lands, or the completeness of any 
information provided in connection therewith or the Auction, except as expressly stated in these 
Bidding Procedures or as set forth in a definitive purchase agreement with the Receiver. 

Free of Any and All Liens 

Except as otherwise provided in the Stalking Horse Bid or another Successful Bidder’s purchase 
agreement, all of Forma-Con’s right, title and interest in and to the Lands shall be sold free and 
clear of all liens and encumbrances pursuant to the Sale Approval Order except for Permitted 
Encumbrances (as defined in the Stalking Horse Bid). 

Selection of Successful Bidder 

If one or more Qualified Bids is received by the Bid Deadline or so designated by the Receiver, 
all such Qualified Bidders shall proceed to an auction with the Stalking Horse Bidder (an 
“Auction”), which shall proceed according to the Auction Procedures set out in Schedule “B” 
hereto (the “Auction Procedures”) to identify the Successful Bidder.  In such event, the 
Receiver shall determine, in its reasonable business judgment, which Qualified Bid is the highest 
and/or best bid (the “Lead Bid”).  In determining the Lead Bid, the Receiver may consider, 
without limitation: (i) the amount and nature of the consideration; (ii) the proposed assumption 
of any liabilities and the related implied impact on recoveries for creditors; (iii) the Receiver’s 
assessment of the certainty of the Qualified Bidder to close the proposed transaction; (iv) the 
likelihood, extent and impact of any potential delays in closing; and (v) the net economic effect 
of any changes from the Stalking Horse Bid; (vi) the amount and priority of any Credit Bid; and 
(vii) such other considerations as the Receiver deems relevant in its reasonable business 
judgment.   

If no Qualified Bid is submitted by the Bid Deadline or all Qualified Bids that have been 
submitted have been withdrawn prior to the Bid Deadline, then the Stalking Horse Bid shall be 
the Successful Bid, and the Stalking Horse Bidder shall be the Successful Bidder.  

The “Successful Bid” will be either (i) the Stalking Horse Bid if no Qualified Bid is received by 
the Bid Deadline or so designated by the Receiver; (ii) in the event of an Auction, the highest 
and best bid as determined by the Receiver at the Auction; or (iii) a bid that is so designated by 
the Receiver in the event that the closing of the Sale that is approved by the Court pursuant to the 
Sale Approval Order (as defined below) does not occur by the required date pursuant to the 
Successful Bid (or such date that may otherwise be mutually agreed upon between the Receiver 
and the Successful Bidder).  The party that submitted the Successful Bid is referred to herein as 
the “Successful Bidder”. 
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Sale Approval Motion 

Subject to the availability of the Court, within ten (10) business days following the conclusion of 
the Auction, the Receiver shall bring a motion (the “Sale Approval Motion”) for an order of the 
Court authorizing and approving the Sale of the Lands to the Successful Bidder (such order, as 
approved, the “Sale Approval Order”).  At the hearing of the Sale Approval Motion, the 
Receiver shall, among other things, seek approval from the Court to consummate the Successful 
Bid. 

Acceptance of Qualified Bids 

The sale of the Lands to any Successful Bidder by the Receiver is expressly conditional upon the 
approval of the Successful Bid by the Court at the hearing of the Sale Approval Motion.  The 
Receiver's presentation of the Successful Bid to the Court for approval does not obligate the 
Receiver to close the transaction contemplated by such Successful Bid unless and until the Court 
approves the Successful Bid.  All of the Qualified Bids other than the Successful Bid, shall be 
deemed rejected by the Receiver on and as of the date of the closing of the Sale that is approved 
by the Court pursuant to the Sale Approval Order. 

In the event that the closing of the Sale that is approved by the Court pursuant to the Sale 
Approval Order does not occur by the required date pursuant to the Successful Bid (or such date 
that may otherwise be mutually agreed upon between the Receiver and the Successful Bidder), 
the Receiver shall be authorized, but not required, to: (a) exercise such rights and remedies as are 
available to the Receiver under the Successful Bid including, if applicable, deeming that the 
Successful Bidder has breached its obligations pursuant to the Successful Bid and that the 
Successful Bidder has forfeited its Deposit to the Receiver; (b) accept any Qualified Bid or other 
bid of a Qualified Bidder, including, without limitation, a bid made at the Auction, in which case 
such bid and bidder shall be a Successful Bid and Successful Bidder, respectively, for the 
purposes of these Bidding Procedures, and close the transaction under such bid; and/or (c) take 
such other steps as it deems advisable.  The Debtor reserves its right to seek all available 
damages and remedies, including specific performance, from any defaulting Successful Bidder.  

Miscellaneous 

The Receiver will oversee, in all respects, the conduct of the Bidding Procedures and, without 
limitation, the Receiver will participate in the Bidding Procedures in the manner set out in these 
Bidding Procedures and the Bidding Procedures Order. All discussions or inquiries regarding the 
Bidding Procedures should be directed to the Receiver.   

The Sale Process and these Bidding Procedures are solely for the benefit of the Receiver and 
nothing contained in the Bidding Procedures Order or these Bidding Procedures shall create any 
rights in any other person (including, without limitation, any bidder or Qualified Bidder, and any 
rights as third party beneficiaries or otherwise) other than the rights expressly granted to a 
Successful Bidder under the Bidding Procedures Order.  Other than as specifically set forth in the 
Broker’s retention agreement, the Stalking Horse Bid or in a definitive agreement between the 
Receiver and another Successful Bidder, the Bidding Procedures do not, and will not be 
interpreted to create any contractual or other legal relationship among Forma-Con, the Receiver, 
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the Broker, any interested party, any bidder, and Qualified Bidder, the Successful Bidder, or any 
other party. 

The receiver may consult with any other parties with a material interest in the Receivership 
Proceedings regarding the status and material information and developments relating to the 
Bidding Procedures to the extent considered appropriate by the Receiver; provided that such 
parties may be required to enter into confidentiality arrangements satisfactory to the Receiver. 

Subject to the terms of the Receivership Order, participants in the Bidding Procedures are 
responsible for all costs, expenses and liabilities incurred by them in connection with the 
submission of any bids, participation in the Auction, due diligence activities, and any further 
negotiations or other actions whether or not they lead to the consummation of a transaction.  

Except as provided in the Bidding Procedures Order and Bidding Procedures, the Court shall 
retain jurisdiction to hear and determine all matters arising from or relating to the 
implementation of the Bidding Procedures Order and the Bidding Procedures. 
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Schedule “A” 

Legal Description of the Lands 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 
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Schedule “B” 

Auction Procedures 

1. If the Receiver determines to conduct an Auction pursuant to the Bidding Procedures, the
Receiver will notify the Qualified Bidders who made a Qualified Bid that the Auction
will be held at the offices of Torys LLP at 10:00 a.m. (Toronto time) on date that is
determined by the Receiver, provided that that is not later than five business days after
the Bid Deadline, or such other place and time as the Receiver may advise. Capitalized
terms used but not defined have the meaning given to them in the Bidding Procedures.

2. The Auction shall be conducted in accordance with the following procedures:

(a) Participation At The Auction. Only a Qualified Bidder is eligible to participate in 
the Auction. The Receiver shall provide all Qualified Bidders with the amount of 
the Leading Bid, a copy thereof and a blackline to the Stalking Horse Bid by 
5:00pm (Toronto Time) two business days before the scheduled date of the 
Auction. Each Qualified Bidder must inform the Receiver whether it intends to 
participate in the Auction no later than 12:00 p.m. (Toronto time) on the business 
day prior to the Auction. Only the authorized representatives of each of the 
Qualified Bidders, the Receiver, Forma-Con, Bridging Finance Inc. and their 
respective counsel and other advisors shall be permitted to attend the Auction. 

(b) Bidding at the Auction. Bidding at the Auction shall be conducted in rounds. The 
Leading Bid shall constitute the “Opening Bid” for the first round and the highest 
Overbid (as defined below) at the end of each round shall constitute the “Opening 
Bid” for the following round. In each round, a Qualified Bidder may submit no 
more than one Overbid. Any Qualified Bidder who bids in a round (including the 
Qualified Bidder that submitted the Opening Bid for such round) shall be entitled 
to participate in the next round of bidding at the Auction. 

(c) Receiver Shall Conduct The Auction. The Receiver and its advisors shall direct 
and preside over the Auction. At the start of each round of the Auction, the 
Receiver shall provide the terms of the Opening Bid to all participating Qualified 
Bidders at the Auction. The determination of which Qualified Bid constitutes the 
Opening Bid for each round shall take into account any and all factors that the 
Receiver reasonably deems relevant to the value of the Qualified Bid, including, 
among other things, the following: (i) the amount and nature of the consideration; 
(ii) the proposed assumption of any liabilities and the related implied impact on 
recoveries for creditors; (iii) the Receiver’s assessment of the certainty of the 
Qualified Bidder to close the proposed transaction; (iv) the likelihood, extent and 
impact of any potential delays in closing; (v) the net economic effect of any 
changes from the Opening Bid of the previous round; (vi) the amount and priority 
of any Credit Bid; and (vii) such other considerations as the Receiver deems 
relevant in its reasonable business judgment (collectively, the “Bid Assessment 
Criteria”). All Bids made after the Opening Bid shall be Overbids, and shall be 
made and received on an open basis, and all material terms of the highest and best 
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Overbid shall be fully disclosed to all other Qualified Bidders that are 
participating in the Auction. The Receiver shall maintain a record of the Opening 
Bid and all Overbids made and announced at the Auction. 

(d) Terms of Overbids. An “Overbid” is any Bid made at the Auction subsequent to 
the Receiver’s announcement of the Opening Bid. To submit an Overbid, in any 
round of the Auction, a Qualified Bidder must comply with the following 
conditions: 

(i) Minimum Overbid Increment: Any Overbid shall be made in such 
increments as the Receiver may determine in order to facilitate the 
Auction (the “Minimum Overbid Increment”). The amount of any 
Overbid shall not be less than the amount of the Opening Bid, plus the 
Minimum Overbid Increment(s) at that time, plus any additional Minimum 
Overbid Increments. 

(ii) The Bid Requirements same as for Qualified Bids: Except as modified 
herein, an Overbid must comply with the Bid Requirements, provided, 
however, that the Bid Deadline shall not apply. 

(iii) Announcing Overbids: At the end of each round of bidding, the Receiver 
shall announce the identity of the Qualified Bidder and the material terms 
of the then highest and/or best Overbid and the basis for calculating the 
total consideration offered in such Overbid based on, among other things, 
the Bid Assessment Criteria. 

(iv) Consideration of Overbids: The Receiver reserves the right to make one or 
more adjournments in the Auction to, among other things: (A) allow 
individual Qualified Bidders to consider how they wish to proceed; (B) 
consider and determine the current highest and/or best Overbid at any 
given time during the Auction; and (C) give Qualified Bidders the 
opportunity to provide the Receiver with such additional evidence as it 
may require that the Qualified Bidder has obtained all required internal 
corporate approvals, has sufficient internal resources, or has received 
sufficient non-contingent debt and/or equity funding commitments, to 
consummate the proposed transaction at the prevailing Overbid amount. 
The Receiver may have clarifying discussions with a Qualified Bidder, 
and the Receiver may allow a Qualified Bidder to make technical 
clarifying changes to its Overbid following such discussions. 

(v) Failure to Bid: If at the end of any round of bidding a Qualified Bidder 
(other than the Qualified Bidder that submitted the then highest and/or 
best Overbid or Opening Bid, as applicable) fails to submit an Overbid, 
then such Qualified Bidder shall not be entitled to continue to participate 
in the Auction. 
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(vi) Credit Bids:  Bids at the Auction by the Stalking Horse Bidder may 
provide for all or part of the consideration to be paid to be satisfied by way 
of a credit bid up to the full face value of secured indebtedness of Forma-
Con (a “Credit Bid”).  No other Qualified Bidder may Credit Bid at the 
Auction.    

(e) Additional Procedures. The Receiver may adopt rules for the Auction at or prior 
to the Auction that will better promote the goals of the Auction, including rules 
pertaining to the structure of the Auction, the order of bidding provided they are 
not inconsistent with any of the provisions of the Bidding Procedures (including 
these Auction Procedures) and provided further that no such rules may change the 
requirement that all material terms of the then highest and/or best Overbid at the 
end of each round of bidding will be fully disclosed to all other Qualified Bidders. 

(f) Closing the Auction. The Auction shall be closed after the Receiver has:  (i) 
reviewed the final Overbid of each Qualified Bidder on the basis of financial and 
contractual terms and the factors relevant to the sale process, including those 
factors affecting the speed and certainty of consummating the proposed sale; and 
(ii) identified the Successful Bid and advised the Qualified Bidders participating 
in the Auction of such determination. 

(g) Finalizing Documentation. Promptly following a bid of a Qualified Bidder being 
declared the Successful Bid, the Qualified Bidder shall execute and deliver such 
revised and updated definitive transaction agreements as may be required to 
reflect and evidence the Successful Bid. 
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SCHEDULE D 

APPROVAL AND VESTING ORDER 

(See Attached) 



  

  

Court File No. CV-18-608978-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

THE HONOURABLE       

JUSTICE       

) 
) 
) 

WEEKDAY, THE #  

DAY OF MONTH, 20YR 

 

B E T W E E N:   

BRIDGING FINANCE INC., as agent for 
2665405 ONTARIO INC. 

 

Applicant 

-and- 

1033803 ONTARIO INC. and 1087507 ONTARIO LIMITED 

Respondents 

APPROVAL AND VESTING ORDER 

 

THIS MOTION, made by KSV Kofman Inc. in its capacity as the Court-appointed 

receiver (the “Receiver”) of the undertaking, property and assets of, inter alia, 1033803 Ontario 

Inc. (the “Debtor”) for an order approving the sale transaction (the “Transaction”) 

contemplated by an agreement of purchase and sale (the “Sale Agreement”) between the 

Receiver and 2657897 Ontario Inc. (the “Purchaser”) dated [DATE] and appended to the 

Report of the Receiver dated [DATE] (the “Report”), and vesting in the Purchaser the Debtor’s 

right, title and interest in and to the Lands (as defined in the Sale Agreement, and as further set 

out on Schedule A hereto), was heard this day at 330 University Avenue, Toronto, Ontario. 
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ON READING the Report and on hearing the submissions of counsel for the Receiver 

and the Purchaser, no one appearing for any other person on the service list, although properly 

served as appears from the affidavit of [NAME] sworn [DATE] filed:  

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, 

with such minor amendments as the Receiver may deem necessary.  The Receiver is hereby 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Transaction and for the conveyance of 

the Lands to the Purchaser. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule B hereto (the 

“Receiver's Certificate”), all of the Debtor's right, title and interest in and to the Lands shall 

vest absolutely in the Purchaser, free and clear of and from any and all security interests 

(whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts 

(whether contractual, statutory, or otherwise), liens, executions, levies, encumbrances, charges, 

or other financial or monetary claims, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise (collectively, the “Claims”) 

including, without limiting the generality of the foregoing: (i) any encumbrances or charges 

created by the Order of the Honourable Justice Hainey dated November 19, 2018; and (ii) all 

charges, security interests or claims evidenced by registrations pursuant to the Personal Property 

Security Act (Ontario) or any other personal property registry system; and (iii) those Claims 

listed on Schedule C hereto (all of which are collectively referred to as the “Encumbrances”, 

which term shall not include the Permitted Encumbrances (as defined in the Sale Agreement) 

and, for greater certainty, this Court orders that all of the Encumbrances affecting or relating to 

the Lands are hereby expunged and discharged as against the Lands.  

3. THIS COURT ORDERS that upon the registration in the Land Titles Division of Peel 

(No. 43) of an Application for Vesting Order in the form prescribed by the Land Titles Act, the 

Land Registrar for the Land Titles Division of Peel (No. 43) is hereby directed to enter the 

Purchaser as the owner of the Lands in fee simple, and is hereby directed to delete and expunge 

from title to the Lands all of the Claims listed in Schedule C hereto. 
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4. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof. 

5. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of the Debtor; 

the vesting of the Lands in the Purchaser pursuant to this Order shall be binding on any trustee in 

bankruptcy that may be appointed in respect of the Debtor and shall not be void or voidable by 

creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent preference, 

assignment, fraudulent conveyance, transfer at undervalue, or other reviewable transaction under 

the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or provincial 

legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any 

applicable federal or provincial legislation. 

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order. 

 

       ____________________________________ 



  

  

 

SCHEDULE A– Lands - Legal Description 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 

 



  

  

 

Schedule B – Receiver’s Certificate 

Court File No. CV-18-608978-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

B E T W E E N:   

BRIDGING FINANCE INC., as agent for 
2665405 ONTARIO INC. 

 

Applicant 

-and- 

1033803 ONTARIO INC. and 1087507 ONTARIO LIMITED 

Respondents 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Justice Hainey of the Ontario Superior Court of Justice (the 

“Court”) dated November 19, 2018, KSV Kofman Inc. was appointed as the receiver (the “Receiver”) of the 

undertaking, property and assets of, inter alia, 1033803 Ontario Inc. (the “Debtor”).  

B. Pursuant to an Order of the Court dated [DATE], the Court approved the agreement of purchase and 

sale made as of , 2018 (the “Sale Agreement”) between the Receiver and 2657897 Ontario Inc. (the 

“Purchaser”) and provided for the vesting in the Purchaser of the Debtor’s right, title and interest in and to 

the Lands, which vesting is to be effective with respect to the Lands upon the delivery by the Receiver to the 

Purchaser of a certificate confirming (i) that the conditions to Closing as set out in Sections [4.1 and 4.2] of 

the Sale Agreement have been satisfied or waived by the Receiver and the Purchaser; and (ii) the Transaction 

has been completed to the satisfaction of the Receiver. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the Sale 

Agreement. 

THE RECEIVER CERTIFIES the following: 



 

  

1. The conditions to Closing as set out in Sections [4.1 and 4.2] of the Sale Agreement have been 

satisfied or waived by the Receiver and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

4. This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE]. 

  

 

 KSV Kofman Inc., in its capacity as Receiver 
of the undertaking, property and assets of, 
inter alia, 1033803 Ontario Inc., and not in its 
personal capacity 

  Per:  
   Name:  
   Title:  
 

 

 

 

 

 



  

  

 

Schedule C – Claims to be deleted and expunged from title to Real Property 

Party From Party To Instrument Type Registration Number 

1033803 Ontario Inc.  Bridging Finance Inc.  Charge/mortgage PR3170291  
(2017/07/25) 

1033803 Ontario Inc. Bridging Finance Inc.  Notice of assignment of 
rents - general 

PR3170292 
(2017/07/25) 
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Appendix “C”



PPSA REGISTRANTS1

Travelers Guarantee Company of Canada
650 West Georgia Street, Suite 2500
Vancouver, BC V6B 4N7
Attention: Cornel Peana

FF Supply LLC dba Zenith Insured Credit
445 Park Avenue, 9th Floor
New York, NY 10022

McAlpine Ford Lincoln Sales Ltd
15815 Yonge Street
Aurora, ON L4G 1P4

Aluma Systems Inc.
2 Manchester Court
Bolton, ON L7E 2J3

Toromont CAT, a div. of Toromont Industries
Ltd.
3131 Hwy. 7 West, PO Box 5511
Concord, ON L4K 1B7

Demelo’s Construction Equipment Ltd
580 Fenmar Drive
Toronto, ON M9L 2S4

Bank of Montreal / Banque de Montreal
250 Yonge Street
Toronto, ON M5B 2L7

ATCO Structures & Logistics
ATCO Structures & Logistics Ltd.
65 Reive Boulevard
Cookstown, ON L0L 1L0

Ford Credit Canada Company
Ford Credit Canada Limited
PO Box 2400
Edmonton, AB T5J 5C7

Highland Chevrolet Buick GMC Cadillac Ltd.
P.O. Box 71610, 15783 Yonge Street
Aurora, ON L4G 6S9

Wells Fargo Equipment Finance Company
2300 Meadowvale Blvd, Suite 200
Mississauga, ON L5N 5P9

Lincoln AFS
PO Box 2400,
Edmonton AB T5J 5C7

GE Canada Asset Financing Holding Company
2300 Meadowvale Blvd, Suite 200
Mississauga, ON L5N 5P9

GE VFS Canada Limited Partnership
2300 Meadowvale Blvd, Suite 200
Mississauga ON L5N 5P9

National Leasing Group Inc.
1525 Buffalo Place
Winnipeg, MB R3T 1L9

Caterpillar Financial Services Limited
3457 Superior Court, Unit 2
Oakville, ON L6L 0C4

Bank of Montreal, as Administrative Agent
100 King Street West, 11th Floor,
Toronto, ON M5X 1A1

CWB NL Financial Inc.
1525 Buffalo Place,
Winnipeg MB R3T 1L9

Caisse Centrale Desjardins, as Administrative
Agent
1170 Peel Street, Office 300
Montreal, QC H3B 0A9

The Toronto-Dominion Bank, as
Administrative Agent
TD Bank Tower
66 Wellington Street West, 9th Floor
Toronto, ON M5K 1A2

1 PPSA registrants on this Service List include parties with registrations against 1033803 Ontario Inc. and 1087507
Ontario Limited as well as other companies within the Bondfield group of companies.
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GE Canada Equipment Financing G.P.
(9755530001) RS
GE Canada Equipment Financing G.P.
(9754010001) RS
GE Canada Equipment Financing G.P.
2300 Meadowvale Blvd, Suite 200
Mississauga, ON L5N 5P9

Bank of Montreal, as Administrative Agent
100 King Street West, 4th Floor
1 First Canadian Place
Toronto, ON M5T 1T4

Mercedes-Benz Financial Services Canada
Corporation
Mercedes-Benz Financial
2680 Matheson Blvd. E, Suite 500
Mississauga, ON L4W 0A5

GM Financial Canada Leasing Ltd.
2001 Sheppard Ave. Suite 600
Toronto, ON M2J 4Z8

Her Majesty in Right of Ontario Represented by
the Minister of Finance
400-130 Dufferin Avenue
London, ON N6A 6G8

Zurich Insurance Company Ltd.
100 King Street
Suite 5500
Toronto, ON M5X 1C9

Bridging Finance Inc., as Agent
77 King Street West
Suite 2925
Toronto, ON M5K 1K7

Element Financial Corporation
161 Bay Street
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Prudential Tower +1.617.422.3233

800 Boylston Street, 27th floor gordonbrothers.com

Boston, MA 02199 USA

August 10, 2018

Mr. Domenic Dipede

Chief Financial Officer

Bondfield Construction Company Limited

407 Basaltic Road

Concord, ON L4K 4W8

Canada

Re: Appraisal k Bondfield Construction Company Limited

Machinery & Equipment

Dear Mr. Dipede:

D? >hhjYakYd @YfY\Y, RI@ (uDgj\gf ?jgl`]jkv), Yf Y^^adaYl] g^ Dgj\gf ?jgl`]jk Djgmh, II@ (Dgj\gf ?jgl`]jk Djgmhv) ak

pleased to submit to you the following Appraisal Report.

On July 23, 2018, Gordon Brothers personnel inspected the machinery and equipment of Bondfield Construction Company

Limited, located at:

407 Basaltic Road, Concord, Ontario, Canada

The inspection was conducted to gather data relative to the assets and provide an appraisal report to be used as

documentation for financial decision-making.

The Effective Date of the appraisal is July 23, 2018.

Subject to the assumptions and limiting conditions set forth in an addendum to this report, it is our professional judgment that,

as of the effective date as detailed in this report, the machinery and equipment has an estimated Orderly Liquidation Value

(All Assets) of:

Orderly Liquidation Value
(All Assets):

Twelve Million
Two Hundred Eighty Five Thousand Dollars

$12,285,000

Subject to the assumptions and limiting conditions set forth in an addendum to this report, it is our professional judgment that,

as of the effective date as detailed in this report, the machinery and equipment has an estimated Fair Market Value-Removed

(All Assets) of:

Fair Market Value-Removed
(All Assets):

Twenty One Million
Eight Hundred Fifty Thousand Dollars

$21,850,000



LETTER OF TRANSMITTAL

Subject to the assumptions and limiting conditions set forth in an addendum to this report, it is our professional judgment that,

as of the effective date as detailed in this report, the machinery and equipment has an estimated Orderly Liquidation Value

(C(Cranes & Related Assets) of:

Orderly Liquidation Value
(Cranes & Related Assets):

Four Million
Seven Hundred Eighty Five Thousand

Five Hundred Dollars
$4,785,500

Subject to the assumptions and limiting conditions set forth in an addendum to this report, it is our professional judgment that,

as of the effective date as detailed in this report, the machinery and equipment has an estimated Fair Market Value-Removed

(C(Cranes & Related Assets) of:

Fair Market Value-Removed
(Cranes & Related Assets):

Nine Million
Three Hundred Fifty Thousand Dollars

$9,350,000

Subject to the assumptions and limiting conditions set forth in an addendum to this report, it is our professional judgment that,

as of the effective date as detailed in this report, the machinery and equipment has an estimated Orderly Liquidation Value

(Aluma Forming & Shoring Equipment) of:

Orderly Liquidation Value
(Aluma Forming & Shoring
Equipment):

Seven Million
Five Hundred Thousand Dollars

$7,500,000

Subject to the assumptions and limiting conditions set forth in an addendum to this report, it is our professional judgment that,

as of the effective date as detailed in this report, the machinery and equipment has an estimated Fair Market Value-Removed

(Aluma Forming & Shoring Equipment) of:

Fair Market Value-Removed
(Aluma Forming & Shoring
Equipment):

Twelve Million
Five Hundred Thousand Dollars

$12,500,000

The report that follows sets forth the identification of the machinery and equipment appraised, the scope of the assignment,

pertinent information relative to the data considered, the results of the investigation and analysis, and the assumptions and

limiting conditions.

It has been a pleasure being of service to you.

Very truly yours,

GB Appraisal Canada, ULC

Jerome (Jerry) Galaszewski

Senior Manager, Valuations

enclosures
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COMPANY NAME: Bondfield Construction Company Limited

EFFECTIVE DATE: July 23, 2018

REPORT DATE: August 10, 2018

JOB NUMBER: 3088296

II. EXECUTIVE SUMMARY

IMPORTANT NOTE

The executive summary is provided as a convenience to the reader. A comprehensive review of the entire appraisal is necessary in

order to understand the factors considered in the valuation.

SUMMARY

Factors considered important in the appraisal are summarized as follows:

1.1. The assets appraised in this report consist of tower, crawler, and wheel cranes; Aluma concrete forming and shoring equipment;

and related support equipment consisting of mostly spare parts.

2.2. The machinery and equipment is located at Bondfield Construction Company Limited.

3.3. The purpose of the appraisal is to provide an opinion of the Orderly Liquidation Value (uLISv) and Fair Market Value - Removed

(uCJS-Ov) of the assets.

4.4. The general condition of the assets was considered to be fair to good.

5.5. Gordon Brothers inspected the machinery and equipment July 23, 2018. Detailed descriptive information about the assets was

identified and compiled. The valuation analysis included consideration of transactions involving sales of similar assets. Research

included searches of comparable sales databases and contact with original equipment manufacturers (uLBJkv), eYfm^Y[lmj]jkw

representatives, used machinery and equipment dealers, and auctioneers and liquidators. Gordon Brothers assembled and

analyzed all of the information gathered, and developed the approaches to value most appropriate to the purpose and intended use

of the appraisal.

6.6. Many of the assets were located and erected in the field at the time of the inspection. The values expressed in this appraisal report

do not include any dismantling, rigging, or transporting of the assets to a central holding yard in the event of a sale.

7.7. The appraisal also includes approximately $18 million in Aluma concrete forming and shoring equipment. Aluma is a recognized

LBJ g^ l`]k] lqh]k g^ Ykk]lk. Q`ak ]imahe]fl ak YnYadYZd] lg j]fl lg ?gf\^a]d\wk [mklge]jk Yf\ [gfkaklk g^ l`gmkYf\k g^ keYd ler

pieces that form the basis of complete concrete forming and shoring sets. It should be noted that there could be some slippage of

these assets, especially as it related to an OLV-type sale scenario.

8.8. The liquidity in the marketplace for used tower cranes is quite low. Bondfield has a significant amount of tower cranes. Therefore,

there is a larger than normal penalty for selling a significant amount of tower cranes through an orderly liquidation sale proceeding.

9.9. The marketplace for both used tower cranes and forming and shoring equipment is highly cyclical. Typical cyclical peaks for both

asset classes are highly correlated. Therefore, these assets tend to go up and down together. Right now the market is strong. In

fact, the Company is currently running a reported utilization rental rate of the concrete forming and shoring equipment near 100%.

This is extremely high. In the event of a market downturn, it is highly likely that the values of the assets presented within this

appraisal report will be sigfa^a[Yfldq gn]jklYl]\. Ff Y\\alagf, l`] klj]f_l` g^ l`] @YfY\aYf AgddYj (uIggfa]v) Yk al j]dYl]k lg l`] R.P.

Dollar causes significant fluctuations in pricing. At the moment, this is favorable for assets priced in Canadian Dollars. These

changes can occur fairly rapidly and quickly invalidate the results of this appraisal report.

10. The conclusions of this appraisal assume a sale that is conducted by a professional liquidator strictly on a fee for service basis.

The conclusions do not represent a guaranl]] gj ]imalq Za\ ^jge Dgj\gf ?jgl`]jk @YfY\Y, RI@ (uDgj\gf ?jgl`]jk @YfY\Yv) gj

any Gordon Brothers affiliates. If a liquidator was requested to make an equity bid (cash offer), or to provide an equity bid based

guarantee of recovery for these assets, the liquidator would incorporate the risk associated with such a bid. Both an equity bid

Yf\/gj Y _mYjYfl]] ogmd\ af egkl [Yk]k Z] dgo]j l`Yf l`] ]klaeYl]\ YhhjYak]\ nYdm] lg g^^k]l l`] daima\Ylgjwk jakc Yf\ hjg^al

margin.
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COMPANY NAME: Bondfield Construction Company Limited

EFFECTIVE DATE: July 23, 2018

REPORT DATE: August 10, 2018

JOB NUMBER: 3088296

CONCLUSIONS

Client: Bondfield Construction Company Limited

USPAP Report Format: Appraisal Report

Effective Date of the Appraisal: July 23, 2018

Report Date: August 1010, 2018

CRANES & RELATED ASSETS

Estimated Orderly Liquidation Value (Cranes & Related Assets): $4,785,500

Estimated Fair Market Value - Removed (Cranes & Related Assets): $9,350,000

ALUMA FORMING & SHORING EQUIPMENT

Estimated Orderly Liquidation Value (Aluma Forming & Shoring Equipment): $7,500,000

Estimated Fair Market Value - Removed (Aluma Forming & Shoring Equipment): $12,500,000

ALL ASSETS

Estimated Total Orderly Liquidation Value (All Assets): $12,285,000

Estimated Total Fair Market Value - Removed (All Assets): $21,850,000

All values are stated in Canadian Dollars
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COMPANY NAME: Bondfield Construction Company Limited

EFFECTIVE DATE: July 23, 2018

REPORT DATE: August 10, 2018

JOB NUMBER: 3088296

III. MACHINERY & EQUIPMENT REPORT

IDENTIFICATION OF THE SUBJECT ASSETS

The assets appraised in this report consist of tower, crawler, and wheel cranes; Aluma concrete forming and shoring equipment; and

related support equipment. The machinery and equipment is located at ?gf\^a]d\ @gfkljm[lagf @gehYfq Iaeal]\ (u?gf\^a]d\

@gfkljm[lagfv gj l`] u@gehYfqv).

Gordon Brothers has inspected the machinery and equipment located at:

407 Basaltic Road, Concord, Ontario, Canada

This report includes a detailed listing of the assets.

DEFINITIONS OF VALUE

This appraisal estimates the Orderly Liquidation Value and Fair Market Value - Removed of the assets.

In its website posting, Definitions of Value Relating to MTS Assets1 (http://www.appraisers.org/Disciplines/Machinery-Technical-

Specialties/mts-appraiser-resources/DefinitionsOfValue, number 9), the American Society of Appraisers defines Orderly Liquidation

Value as follows:

Orderly Liquidation Value
(OLV)

d1V WXQVQWV WN \PM OZW[[ IUW]V\( M`XZM[[ML QV \MZU[ WN money, that typically couldmoney, that typically could
be realized from a liquidation sale, given a reasonable period of time to find a
purchaser (or purchasers), with the seller being compelled to sell on an aspurchaser (or purchasers), with the seller being compelled to sell on an as-is, where--
Q[ JI[Q[( I[ WN I [XMKQNQK LI\M*e

Given the nature of the assets being appraised, a reasonable period of time is considered to be a 3- to 6-month period. The definition

assumes that the specific date is consistent with the effective date of the appraisal. It is also assumed the buyer will adjust the price

paid to offset any risk and dismantling/removal costs. The conclusions take into consideration location, difficulty of removal, condition,

adaptability, specialization, marketability, overall appearance, and psychological appeal. This is a privately negotiated sale that is

properly advertised and professionally managed. Further, the ability of the asset group to draw sufficient prospective buyers to ensure

competitive offers is considered. Any deletions or additions to the assets appraised could change the psychological or monetary appeal

necessary to attain the value estimated. This definition does not take into account any of the expenses associated with the cost of

selling the assets.

In its website posting, Definitions of Value Relating to MTS Assets2 (http://www.appraisers.org/Disciplines/Machinery-Technical-

Specialties/mts-appraiser-resources/DefinitionsOfValue, number 7), the American Society of Appraisers defines Fair Market Value -

Removed as follows:

Fair Market Value - Removed
(FMV - Removed)

d1V WXQVQWV( M`XZM[[ML QV \MZU[ WN UWVMa( I\ _PQKP \PM XZWXMZ\a _W]TL KPIVOMd1V WXQVQWV( M`XZM[[ML QV \MZU[ WN UWVMa( I\ _PQKP \PM XZWXMZ\a _W]TL KPIVOM

hands between a willing buyer and a willing seller, neither being under anyhands between a willing buyer and a willing seller, neither being under any

compulsion to buy or to sell and both having reasonable knowledge of relevant facts,

consideZQVO ZMUW^IT WN \PM XZWXMZ\a \W IVW\PMZ TWKI\QWV( I[ WN I [XMKQNQK LI\M*e

In this case, the definition assumes that the specific date is consistent with the effective date of the appraisal. It is also assumed the

buyer considered the risk and costs associated with dismantling and removal in the price paid.

1 Machinery & Technical Specialties Committee of the American Society of Appraisers c July 25, 2010
2 Machinery & Technical Specialties Committee of the American Society of Appraisers c July 25, 2010



III. MACHINERY & EQUIPMENT REPORT

5

COMPANY NAME: Bondfield Construction Company Limited

EFFECTIVE DATE: July 23, 2018

REPORT DATE: August 10, 2018

JOB NUMBER: 3088296

IDENTIFICATION OF THE CLIENT, USERS, AND INTENDED USE OF THE APPRAISAL

Mr. Domenic Dipede, Chief Financial Officer, authorized and contracted with Gordon Brothers to conduct the appraisal of the assets for

?gf\^a]d\ @gfkljm[lagf @gehYfq Iaeal]\ (u@da]flv). Q`] j]hgjl ak lg Z] mk]\ kgd]dq Zq l`] @da]fl. Q`] afl]f\]\ mk] g^ l`] Yppraisal is

to provide the documentation necessary for financial decision-making. It should not be used for any other purpose. Gordon Brothers

accepts no responsibility to any other party for the whole or any part of the report contents.

Gordon Brothers developed and is submitting the appraisal in conformance with the Uniform Standards of Professional Appraisal

Practice (uUSPAPv), as promulgated by the Appraisal Standards Board of the Appraisal Foundation, and the Principles of Appraisal

Practice and Code of Ethics of the American Society of Appraisers. This appraisal is being submitted in an Appraisal Report format in

accordance with USPAP.

EFFECTIVE DATE OF THE APPRAISAL AND DATE OF THE REPORT

The effective date of the appraisal is July 23, 2018. This is the date Gordon Brothers completed the inspection of the assets and the

compilation of the information pertaining to the desktop equipment. The date of this report is August 1010, 2018.

METHODOLOGY

Three basic valuation methods are used to derive an indication of the value of the assets. These methods include the Cost Approach,

Sales Comparison Approach, and Income Capitalization Approach to value.

Cost Approach

d1 [M\ WN XZWKML]ZM[ QV _PQKP IV IXXZIQ[MZ LMZQ^M[ I ^IT]M QVLQKI\QWV Ja M[\QUI\QVOd1 [M\ WN XZWKML]ZM[ QV _PQKP IV IXXZIQ[MZ LMZQ^M[ I ^IT]M QVLQKI\QWV Ja M[\QUI\QVO
the current cost to reproduce or replace the personal property, deducting for allthe current cost to reproduce or replace the personal property, deducting for all
depreciation, including physical deterioration, functional obsolescence, andding physical deterioration, functional obsolescence, and
M`\MZVIT WZ MKWVWUQK WJ[WTM[KMVKM*e

Sales Comparison Approach

d1 [M\ WN XZWKML]ZM[ QV _PQKP IV IXXZIQ[MZ LMZQ^M[ I ^IT]M QVLQKI\QWV Ja KWUXIZQVOd1 [M\ WN XZWKML]ZM[ QV _PQKP IV IXXZIQ[MZ LMZQ^M[ I ^IT]M QVLQKI\QWV Ja KWUXIZQVO
the personal property being appraised with similar assets that have been soldassets that have been sold
recently, applying appropriate units of comparison, and making adjustments basedrecently, applying appropriate units of comparison, and making adjustments based
WV \PM MTMUMV\[ WN KWUXIZQ[WV \W \PM [ITM XZQKM[ WN \PM KWUXIZIJTM*e

Income Capitalization Approach

d1 [M\ WN XZWKML]ZM[ QV _PQKP IV IXXZIQ[MZ Lerives a value indication for income--
producing personal property by converting anticipated benefits into value. Thisproducing personal property by converting anticipated benefits into value. This
KWV^MZ[QWV Q[ IKKWUXTQ[PML MQ\PMZ Ja/ &,' KIXQ\ITQbQVO I [QVOTM aMIZf[ QVKWUMKWV^MZ[QWV Q[ IKKWUXTQ[PML MQ\PMZ Ja/ &,' KIXQ\ITQbQVO I [QVOTM aMIZf[ QVKWUM
M`XMK\IVKa WZ IV IVV]IT I^MZIOM WN [M^MZIT aMIZ[f QVKWUM M`pectancies at apectancies at a
market-derived capitalization rate or capitalization rate that reflects a specifiedderived capitalization rate or capitalization rate that reflects a specified
income pattern, return on investment, and change in value of the investment; or (2)
discounting the annual cash flows for the holding period and the reversion at aon at a
[XMKQNQML aQMTL ZI\M*e

The sales comparison approach was the primary basis on which the assets were appraised. The cost approach was considered and

given limited weight in the final analysis. However, the cost approach formed a greater portion of the valuation methodology for the

concrete forming and shoring assets.

The Income Approach was considered but not used in this report. This approach considers income-generating criteria and is limited in

its application to the appraisal of machinery and equipment. This is due to the difficulty in determining what portion of the total income

and expense stream of a given plant would be attributable to a specific piece of equipment. This type of analysis is not appropriate to

the scope of this appraisalal.
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COMPANY NAME: Bondfield Construction Company Limited

EFFECTIVE DATE: July 23, 2018

REPORT DATE: August 10, 2018

JOB NUMBER: 3088296

SCOPE OF WORK

On July 23, 2018, Gordon Brothers inspected a portion of the machinery and equipment that is the subject of the appraisal. Bondfield

Construction personnel assisted in the inspection and information-gathering process. During the inspection, detailed descriptive

information pertaining to the assets was identified and compiled. Whenever possible, this included manufacturer, model, serial number,

year of manufacture, and capacities and specifications. A variety of other data relating to the assets was discussed, requested, and

gathered during the inspection. In some cases, additional information was subsequently requested.

Gordon Brothers held discussions with Company personnel to assemble information needed to describe and appraise the subject

assets identified in this report. Information discussed and requested in detail, included, but was not limited to:

Factual information for the assets - manufacturer, model, serial number, year, and condition

Equipment rated capacities, utilization, upgrades, and rebuilds

Existing maintenance issues

Complete detailed list of Aluma concrete forming and shoring assets - u>dmeY Cgjeaf_ Yf\ P`gjaf_ O]flYd Bimahe]fl Iaklv

Subsequent to the inspection process, Company personnel familiar with specifications and other information, were made available and

provided information requested.

In some cases, due to the limited information made available, Gordon Brothers relied on manufacturer information, outside industry

information, and the experience of the appraisers. Assumptions and judgments also had to be made that may or may not be accurate

and could have an influence on the final value estimates.

It should be clearly understood that Gordon Brothers has relied on the information the Company provided, and has assumed it to be an

accurate representation of the assets and their associated costs. If the information is found to be inaccurate, the reliability of the final

value conclusions would be correspondingly affected.

The appraisal does not include an evaluation of the raw materials, work-inin-process, or finished goods inventories. The value of

purchased repair parts or replacement parts has not been considered.

Fl k`gmd\ Z] [d]Yjdq mf\]jklgg\ l`Yl Dgj\gf ?jgl`]jk `Yk j]da]\ gf l`] af^gjeYlagf l`] @gehYfq hjgna\]\ ^gj l`] hjgna\]\ u>dmma

Cgjeaf_ Yf\ P`gjaf_ O]flYd Bimahe]fl Iaklv dakl o`a[` ^gjek l`] ZYkak g^ l`] [gf[j]l] ^gjeaf_ Yf\ k`gjaf_ j]flYd ]imahe]fl, including

quantities and their associated costs. If the information is found to be inaccurate, the reliability of the final value conclusions would be

correspondingly affected.

Gordon Brothers contacted used machinery and equipment dealers, and auctioneers and liquidators. When relevant, discussions

included supply and demand factors, the overall condition of the market, and the number of potential purchasers in the market for

similar assets.

No product line-dedicated tooling or computer software is evaluated in this report.

The valuation analysis included consideration of transactions involving sales of similar assets and searches of comparable sales

databases. It also considered the availability of competitive equipment on the open market and the overall condition and quality of the

subject assets compared with the assets sold or available.

Gordon Brothers assembled and analyzed all of the information gathered for the subject assets, and during the market research

process the approaches to value most appropriate to the purpose and intended use of the appraisal were then developed. The value

indications were reconciled and the most meaningful data was considered in the final value estimates.
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COMPANY NAME: Bondfield Construction Company Limited

EFFECTIVE DATE: July 23, 2018

REPORT DATE: August 10, 2018

JOB NUMBER: 3088296

SPECIAL ASSUMPTIONS AND LIMITING CONDITIONS k TOWER CRANES & FORMING & SHORING EQUIPMENT

Q`]j] ak Y ka_fa^a[Yfl imYflalq Yf\ \mhda[Ylagf g^ [YhY[alq Ykkg[aYl]\ oal` l`] lgo]j [jYf]k mk]\ af l`] @gehYfqwk gh]jYlagfk .

Regardless of industry conditions, the market will probably have difficulty absorbing the total capacity on hand. Assigning value

estimates to individual machines is difficult. Accurately identifying which specific machines would sell when, and for how much, is even

more difficult.

In practice, sale prices could vary dramatically for similar types of machines. The late-model units should sell for reasonable value.

Older units will be more difficult to sell. As the market becomes saturated, prices typically decline. If speculators become the market,

the values realized will be even lower. This is especially true when it comes to the OLV of the assets. As a result, those values have

been more heavily discounted than they would for other asset types.

The appraisal also includes approximately $18 million in Aluma concrete forming and shoring equipment. Aluma is a recognized OEM

of these types of assets. This equipment is available to rent to ?gf\^a]d\wk [mklge]jk Yf\ [gfkaklk g^ l`gmkYf\k g^ keYdd]j ha][]k l`Yl

form the basis of complete concrete forming and shoring sets. It should be noted that there could be some slippage of these assets,

especially as it related to an OLV-type sale scenario. Furthermore, we have relied on the lists provided by the Company for the exact

quantities and costs. An extensive inventorying process would be needed to reconcile the complete list, which is beyond the scope of

this appraisal report.

STATEMENT OF OWNERSHIPIP

Gordon Brothers is providing an appraisal of only owned assets. If applicable, assets Company management indicated were leased or

not owned have been excluded from the appraisal. The equipment is appraised free of any encumbrances.

Gordon Brothers has assumed that Bondfield Construction has accurately represented the ownership interest in all of the personal

hjgh]jlq Yf\ `Yk fgl [gf\m[l]\ M]jkgff]d Mjgh]jlq P][mjalq O]_akljYlagf Pqkl]e (uMMP>v) k]Yj[`]k lg \]l]jeaf] l`] gof]jk`ah. A

search of this type is outside the scope of this appraisal assignment. It is recommended that any parties with or considering an interest

in the asset independently confirm the ownership and determine what potential impact any encumbrances may have on their

marketability and ultimate value.

GENERAL CONDITION OF THE ASSETS

The general condition of the assets was considered to be fair to good. During the inspection, Gordon Brothers interviewed Bondfield

Construction personnel familiar with the overall age and condition of the assets and internal maintenance practices. The equipment

appeared to be adequately maintained. In some instances, machinery was not in operation at the time of inspection. The appraisal has

assumed that all equipment is in working order, unless otherwise specifically indicated in the asset descriptions included in this report.

Any condition statements that appear in the listing of the assets are based only on general observations made during visual

inspections. It is impossible to judge the actual mechanical condition of the assets without relying on the accuracy of the

representations made by Company management. This appraisal is not a technical or engineering survey.

The following are Gordon Brothersw guidelines for each condition classification. If no classification is noted in the machinery listing, the

asset(s) are considered to be in average condition for their age.

Classification Description

New New, unused, installed, or uninstalled property in excellent condition

Very Good
Like new condition, only slightly used, capable of full capacity per design
specifications without modifications or requiring repairs or abnormal
maintenance

Good
Used property, capable of operating at or near full specified capacity, that has
undergone repairs as part of regular maintenance
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Classification Description

Average
Used property, requiring some repairs or ordinary replacement of wear parts,
with the condition of the item being consistent with its actual age, assuming
normal usage

Fair
Used property, operating below fully specified capacity due to age and/or
application, requiring general maintenance and/or replacement of components
and/or wear parts in the foreseeable future

Poor
Used property, operating below fully specified capacity due to age and/or
application, requiring major rebuild and/or maintenance in the near future of its
major components and/or wear parts

Scrap
Used property, salvage value only, no longer serviceable, not economically
^]YkaZd] lg j]hYaj Yf\/gj eg\a^q, kYdYZd] gfdq ^gj l`] j][gn]jq g^ l`] hjgh]jlqwk
basic material content or reusable component parts

ENVIRONMENTAL CONSIDERATIONS

This appraisal does not make any allowance for, nor has it considered, the impact, if any, of environmental issues or those associated

with the Canadian Center for Occupational Health and Safety (uCCOHSv) that would affect the salability, value, or use of the equipment.

Environmental considerations such as property or equipment clean up, special handling, remediation, disposal, or other potential

environmental liabilities are outside the scope of this appraisal. Furthermore, the appraisal does not consider compliance or non-

compliance with regulatory agencies that may have jurisdiction in this area.

Gordon Brothers is not an environmental consulting firm and is not qualified to recognize or test for hazardous substances, conditions,

or other environmental liabilities. Furthermore, Gordon Brothers is not qualified to identify or evaluate occupational safety hazards. It is

recommended that any parties with or considering an interest in the assets contract with a qualified consulting firm to conduct any

ststudies necessary to ensure that such issues are properly addressed.

KEY FACTORS

There are a number of factors that have been considered in the valuation of the assets. Industry research has been conducted to

gather information to assist in the analysis of the salability and potential value of the subject machinery and equipment. Every effort

has been made to reach value conclusions that are supportable and representative of the market as it currently exists, based on the

best information available. The following is a brief general discussion addressing the valuation concepts applied in the appraisal,

market conditions, and the factors that will affect the value of the major machinery.

The appraisal is being submitted under the orderly liquidation and faiair market value concepts. An orderly liquidation is a duress must-

sell situation that allows an extended time frame to locate and negotiate with buyers. Fair market vYdm] Ykkme]k Yf Yjewk-length sale,

with no compulsion on the part of the seller or buyer to complete a transaction and both acting knowledgeably and in their best interest.

?gl` nYdm] \]^afalagfk j][g_far] l`Yl l`] Ykk]lk Yj] Z]af_ kgd\ lg Z] j]egn]\ Yl l`] Zmq]jwk jakc Yf\ ]ph]fk]. >fq ]ph]f\alm re that

has been made for the installation and transportation of the equipment will be totally lost. Knowledgeable buyers also will recognize

that costs will be incurred to dismantle, match mark, rig, crate, containerize, and transport the equipment. These factors will affect what

buyers will be able to pay for the assets.

Two types of buyers are typically in the market for the assets in the event they must be sold, end users and dealers/brokers. An end

user would purchase the machinery either to expand existing production capacity or to replace older, less productive equipment. When

that group of buyers has been exhausted, used machinery dealers or brokers usually become the buyer pool. These are speculat ive

purchasers, who acquire machinery in anticipation of its future resale. In addition to removal costs, dealers will consider their holding

costs, including warehousing and storage, marketing, and warranty expense, as well as profit motive, in the amount they will pay.

The marketplace for both used tower cranes and forming and shoring equipment is highly cyclical. Typical cyclical peaks for both asset

classes are highly correlated. Therefore, these assets tend to go up and down together. Right now the market is strong. In fact, the
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Company is currently running a reported utilization rental rate of the concrete forming and shoring equipment near 100%. This is

extremely high. In the event of a market downturn, it is highly likely that the values of the assets presented within this appraisal report

will be significantly overstated. In addition, the strength of the Canadian Dollar as it relates to the U.S. Dollar causes significant

fluctuations in pricing. These changes can occur fairly rapidly and quickly invalidate the results of this appraisal report.

The resale value of a single used machine in average condition would most likely be higher than the value estimates expressed in this

appraisal. This is particularly true when assets are sold under duress, for a number of reasons. The seller is in a must-sell situation;

buyers are under no compulsion to buy; and there is a finite amount of time to identify buyers and sell the assets. This is reflected in

Dgj\gf ?jgl`]jkw [gf[dmkagfk.

It should be clearly understood that in any sale proceeding, certain machines might sell for more than the estimated values presented in

this report, while others could sell for less. However, it is very much the opinion of the appraisers that, on an overall basis, the value

conclusions are representative of the current market for the assets under the confines of the value definitions contained within this

report.

Research has been conducted to gather information to assist in the analysis of the salability and potential value of the subject assets.

Every effort has been made to reach value conclusions that are supportable and representative of the market as it currently exists,

based on the best information available. However, the judgment of the appraisers has been applied in assigning value estimates to

equipment that exhibits duplication and/or quantities, or that is more specialized

Important Note: The conclusions of this appraisal assume a sale that is conducted by a professional liquidator strictly on a fee for

service basis. The conclusions do not represent a guarantee or equity bid from Gordon Brothers Canada or any Gordon Brothers

affiliates. If a liquidator was requested to make an equity bid (cash offer), or to provide an equity bid based guarantee of recovery for

these assets, the liquidator would incorporate the risk associated with such a bid. Both an equity bid and/or a guarantee would in most

[Yk]k Z] dgo]j l`Yf l`] ]klaeYl]\ YhhjYak]\ nYdm] lg g^^k]l l`] daima\Ylgjwk jakc Yf\ hjg^al eYj_af.
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BONDFIELD CONSTRUCTION COMPANY LIMITED

407 BASALTIC ROAD

CONCORD, ONTARIO, CANADA

Department Evaluation Summary

Effective Date: July 23, 2018

Departments:
Orderly

Liquidation Value
Fair Market ValueFair Market Value

- Removed
Cranes - Basaltic Yard $1,620,000 $3,305,000

Cranes - Off Site 3,165,000 6,045,000

Concrete Forming & Shoring Equipment 7,500,000 12,500,000

Total Appraised Values k $12,285,000 $21,850,000
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V. CERTIFICATION OF VALUE

It is hereby certified that, to the best of my knowledge and belief:

the statements of fact contained in this report are true and correct.

the analyses, opinions, and conclusions set forth in this report are limited only by the assumptions and limiting conditions (imposed by the terms of

the assignment or by the undersigned) set forth by this report, and are our personal, unbiased, professional analyses, opinions, and conclusions.

this appraisal report has been made in conformity with and is subject to the requirements of the Code of Professional Ethics and Standards of

Mjg^]kkagfYd MjY[la[] g^ Q`] >hhjYakYd Ffklalml], l`] Rfa^gje PlYf\Yj\k g^ Mjg^]kkagfYd >hhjYakYd MjY[la[] (uRPM>Mv) Y\ghl]\ by the Appraisal

Standards Board of the Appraisal Foundation, and the Principles of Appraisal Practice and Code of Ethics of the American Society of Appraisers.

the use of this report is subject to the requirements of the American Society of Appraisers relating to review by its duly au thorized representatives.

Disclosure of the contents of the appraisal report is governed by the Bylaws and Administrative Rules of the American Society of Appraisers.

Gordon Brothers has no present or contemplated future interest in the property nor any personal interest or b ias in the subject matter or the parties

involved.

the engagement of Gordon Brothers in this assignment was not contingent upon developing or reporting predetermined results.

neither the appraisal assignment nor the amount of the fee is contingent upon developing or reporting a predetermined value, requested minimum

value, a direction in the value that favors the cause of the client, a specific valuation, the approval of a loan, the amount of the value estimates or

attainment of a stipulated result, nor ik Dgj\gf ?jgl`]jkw [geh]fkYlagf [gflaf_]fl mhgf Yf Y[lagf gj ]n]fl j]kmdlaf_ ^jge l`] YfYdqk]k, ghafagfk, gj

conclusions in, or the use of, this report, or the occurrence of a subsequent event directly related to the intended use of this appraisal.

the appraiser(s) disclaim knowledge as to the appraised asset(s) operability, historical performance, and/or the existence of any h idden, latent, or

undisclosed defects.

any statement(s) of condition are the result of visual inspection only and should not be construed as an opinion of operability or utility.

R.D. Gauley, CPPA, an independent fee appraiser, provided assistance in the inspection process. No person or persons other than those

acknowledged below prepared the analysis, conclusions, and opinions, or provided significant professional assistance.

the American Society of Appraisers has a mandatory re-certification program for all of its Senior Members. Timothy Randall is in compliance with

this program.

the undersigned, unless denoted by an (*), has made an inspection of the personal property that is the subject of this report.

Jerome (Jerry) Galaszewski has performed no services, as an appraiser or in any other capacity, regarding the property that is the subject of this

report within the three-year period immediately preceding acceptance of this assignment.

Should you have any questions regarding the foregoing value estimates or require any further information, please contact the

undersigned.

Respectfully submitted,

GB Appraisal Canada, ULC

8-1010-2018

Jerome (Jerry) Galaszewski* Date



VI. GENERAL ASSUMPTIONS AND LIMITING CONDITIONS

This appraisal report has been made with the following general assumptions and limiting conditions.

The contents of the appraisal and valuation as described hereof are to be considered confidential and for the use of the Client only.

The use of this appraisal report is limited to providing the documentation necessary for financial decision-making purposes

regarding the underwriting of a potential financing agreement for the assets considered in this report. Upon receipt of payment in

full of the appraisal fee, the valuation shall be deemed to be owned by the Client, which may, at i ts option, provide this appraisal to

other persons providing financing for any or all of the assets considered in this report. The Other Syndicate Lenders, who finance

the assets considered in this report, shall be entitled to rely on the appraisal to the same extent as the Client. No other third party

k`Ydd `Yn] Yfq ja_`l lg j]dq gf l`] YhhjYakYd oal`gml Dgj\gf ?jgl`]jkw hjagj ojall]f [gfk]fl. Q`] YhhjYakYd k`gmd\ fgl Z] mked for

any other purpose.

The property is appraised free and clear of any or all liens or encumbrances unless otherwise stated. Title to the property is

assumed to be good and marketable unless otherwise indicated.

It is assumed that all of the property included in the appraisal is owned by the company appraised. Gordon Brothers has relied

upon management to identify any equipment that is leased or owned by parties unrelated to the appraisal. Conducting a UCC

search is outside the scope of an appraisal assignment.

This Valuation and Review Report has been prepared in large part in reliance on information furnished by the Company, or other

third parties. The accuracy, completeness and reliability of all such information has been assumed by Gordon Brothers, and

except as otherwise specifically described herein, Gordon Brothers has not independently verified or audited any such information.

Gordon Brothers makes no representation or warranty as to the completeness or accuracy of that information furnished by third

parties, and Gordon Brothers shall have no liability for the failure of any such information to be complete and correct in any respect.

It is assumed that there is full compliance with all applicable federal, state, and local environmental regulations and laws unless

noncompliance is stated, defined, and considered in the appraisal report.

The value estimates submitted are based upon the definition of value stated in the body of the report as of the valuation date.

The opinions expressed herein are valid only for the express and stated purpose of providing information and assistance to the

parties to whom this report is specifically addressed, and are not in any way, implied or expressed, to be construed, used,

circulated, quoted, relied upon, or otherwise referred to for any other purpose or by any other person without Gordon Brothers'

express written authorization. Possession of this Valuation and Review Report, or a copy thereof, does not carry with it the right of

publication or reliance.

Following the delivery of this appraisal, no advice, opinion, perspective, or other communication by Gordon Brothers or its affiliates,

regardless of the manner or circumstances given, may be relied upon by the Client or any other person for any reason absent a

subsequent written engagement and/or a formal reissuance of the underlying appraisal report.

Gordon Brothers reserves the right to recall all copies of this report to correct any error or omission.

It is an express condition of this report that Gordon Brothers is not required to give testimony or appear in court regarding ththis

Valuation and Review Report, unless arrangements have been previously made therefore.

Neither all nor any part of the contents of this report (especially any conclusions as to value, the identity of the appraiser, or the firm

with which the appraiser is connected) shall be disseminated to the public through advertising, public relations, news, sales, or

other media without the prior written consent and approval of the appraiser.



VI. GENERAL ASSUMPTIONS AND LIMITING CONDITIONS

Except to the extent otherwise set forth in a mutually executed agreement to which this report and the related appraisal

engagement are subject: (i) the maximum liability of Gordon Brothers for the breach of any obligation in connection with this

engagement or the report, and for any and all damages of any type or nature (whether in contract or in tort, and whether

compensatory, consequential, or punitive in nature) sustained or claimed by The Company(ies) or any other person or entity in

connection with this engagement or the report, shall be limited to the fee actually received by Gordon Brothers under the

engagement letter; and (ii) in no event or circumstance shall Gordon Brothers have any liability to The Company(ies) or any other

person or entity in excess of the fee actually paid to and received by Gordon Brothers under the engagement letter.

This appraisal may not be included or referenced in any P][mjala]k Yf\ Bp[`Yf_] @geeakkagf (uPB@v) gj @YfY\aYf P][mjala]k

>\eafakljYlgjk (u@P>v) filings without the prior written consent of Gordon Brothers.



I:I: Appraiser qualifications
II: ReRent summary



APPRAISER QUALIFICATIONS

JEROME (JERRY) GALASZEWSKI

Senior Manager, Valuations

Gordon Brothers

10218 N. Port Washington Rd.

Mequon, WI 53092 USA

Office: 262.240.8804

Mobile: 262.994.9372

jgalaszewski@gordonbrothers.com

Experience

Jerry Galaszewski is a senior manager af Dgj\gf ?jgl`]jkw Machinery & Equipment Valuation practice. He has conducted hundreds of

machinery and equipment valuation projects across a wide range of industries during his career, which began in 1999.

Industry Specialties (partial listing)
Aircraft Parts and Equipment

Automotive

Chemicals

Construction & Building Products

Fabricated Metal

Food & Beverage

Foundries

Machinery Manufacturing

Packaging

Plastics and Rubber

Printing and Publishing

Trucking and Transportation

Professional Development

Introduction to Machinery & Equipment Valuation (Course ME201, American Society of Appraisers)

Machinery & Equipment Valuation (Course ME 202, American Society of Appraisers)

Machinery and Equipment Valuation t Advanced Topics and Case Studies (Course ME203, American Society of Appraisers)

Machinery and Equipment Valuation t Advanced Topics and Report Writing (Course ME204, American Society of Appraisers)

Uniform Standards of Professional Appraisal Practice

Association Memberships
Candidate, American Society of Appraisers

Education
UNIVERSITY OF WISCONSIN t MILWAUKEE

Bachelor of Arts t Business Administration, Finance, Real Estate & Urban Development



APPRAISER QUALIFICATIONS

TIMOTHY RANDALL, ASA

Senior Manager, Valuations

Gordon Brothers

10218 N. Port Washington Road

Mequon, WI 53092 USA

Office: 262.240.8814

Mobile: 262.227.9813

trandall@gordonbrothers.com

Experience
TiTim Randall is a senior manager af Dgj\gf ?jgl`]jkw Machinery & Equipment Valuation practice. He has managed hundreds of unique

appraisal projects across a wide range of industries during his career, which began in 2001.

Industry Specialties (partial listingng)
Aggregate Processing

Agricultural Equipment

Aluminum Extrusion

Automotive Manufacturing

Construction Machinery

Food Processing

Laboratories

Metalworking and Fabrication

Packaging

Plastics (Injection Molding,

Thermoforming & Extrusion)

Printing and Bindery

Rental and Leasing

Scrap Yard Processing

Steel Processing & Service Centers

Trucking & Transportation

Warehousing & Storage

Woodworking & Sawmills

Licenses, Accreditation, and Certifications
Accredited Senior Appraiser, American Society of Appraisers, Machinery & Technical Specialties

Professional Development
Introduction to Machinery & Equipment Valuation (Course ME201, American Society of Appraisers)

Machinery & Equipment Valuation Methodology (Course ME202, American Society of Appraisers)

Machinery and Equipment Valuation t Advanced Topics and Case Studies (Course ME203, American Society of Appraisers)

Machinery and Equipment Valuation t Advanced Topics and Report Writing (Course ME204, American Society of Appraisers)

Uniform Standards of Professional Appraisal Practice

Association Memberships
American Society of Appraisers

Presentations and Publications
Industry Insight t Machinery & Equipment: Plastics Injection Molding, March 201616

How to Add Value to Your Next Appraisal: Part 2 t Machinery, October 2014

Scrap Processors: Consolidation and Compression, December 2013

Cellulose Fiber Insulation: A Greener Alternative, November 2011

CNC Equipment Values on the Rebound, June 2011

Education

UNIVERSITY OF WISCONSIN t WHITEWATER

Bachelor of Business Administration t Finance
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	Appendix B - Stalking Horse APS (Execution Version).pdf
	Article 1  INTERPRETATION
	1.1 UDefinitions
	1.2 UCertain Rules of Interpretation
	(a) Time shall in all respects be of the essence of this Agreement, provided that the time for doing or completing any matter provided for in this Agreement may be extended or abridged by an agreement in writing signed by the Receiver and the Purchase...
	(b) Unless otherwise specified, time periods within or following which any payment is to be made or act is to be done shall be calculated by excluding the day on which the period commences and including the day on which the period ends.  Where the las...
	(c) All references to amounts of money in this Agreement refer to the lawful currency of Canada.
	(d) The descriptive headings preceding Articles and Sections of this Agreement are inserted solely for convenience of reference and are not intended as complete or accurate descriptions of the content of such Articles or Sections.  The division of thi...
	(e) Where the word “including” or “includes” is used in this Agreement, it means “including without limitation” or “includes without limitation”.
	(f) The use of words in the singular or plural, or referring to a particular gender shall not limit the scope or exclude the application of any provision of this Agreement to such Persons or circumstances as the context otherwise permits.
	(g) Any reference to a statute, regulation or by-law shall mean the statute, regulation or by-law in force as at the date of this Agreement, as the same may be amended, re-enacted, consolidated or replaced from time to time, and any successor statute,...
	(h) Each of the agreements and obligations of any of the parties hereto in this Agreement, even though not expressed as a covenant, is considered for all purposes to be a covenant.
	(i) The language used in this Agreement is the language chosen by the parties to express their mutual intent and accordingly, no rule of contra preferentum or strict construction shall be applied against either party.

	1.3 UEntire Agreement
	(a) This Agreement and any agreements, instruments and other documents herein contemplated to be entered into between, by or including the parties constitute the entire agreement between the parties pertaining to this Transaction and supersede all pri...
	(b) No supplement, modification, waiver or termination (other than a termination pursuant to Article 4, Article 7 or Article 8) of this Agreement shall be binding unless executed in writing by the parties in the same manner as the execution of this Ag...

	1.4 USchedules

	Article 2  AGREEMENT OF PURCHASE AND SALE
	2.1 UPurchase and Sale of Lands
	2.2 UBinding Agreement
	2.3 UAcknowledgement of Purchaser as to Condition of Lands
	(a) on Closing, title to the Lands shall be subject to the Permitted Encumbrances;
	(b) in entering into this Agreement, the Purchaser has relied and will continue to rely entirely and solely upon its own inspections and investigations with respect to the Lands, including the physical and environmental condition of the Lands and the ...
	(c) the Lands are being purchased and assumed by the Purchaser on an “as is, where is” basis as of the Closing Date and without any express or implied agreement, representation or warranty of any kind whatsoever as to the title, condition, area, suita...

	2.4 UConfidentiality
	(a) Until Closing (and in the event this Agreement is terminated for any reason other than its completion, and also from and after such termination), the Purchaser and its consultants, agents, advisors and solicitors shall keep confidential all inform...
	(b) The Confidential Information referred to in this Section shall not include:
	(i) public information or information in the public domain at the time of receipt by the Purchaser or its consultants, agents, advisors and solicitors;
	(ii) information which becomes public through no fault or act of the Purchaser or its consultants, agents, advisors and solicitors;
	(iii) information in the possession of the Purchaser not provided by the Receiver or its consultants, agents, advisors or solicitors and which information is not known by the Purchaser or its consultants, agents, advisers or solicitors to be subject t...
	(iv) information required to be disclosed by law; or
	(v) information received in good faith from a third party lawfully in possession of the information and not in breach of any confidentiality obligations.

	(c) If this Agreement is terminated for any reason, the Purchaser shall promptly return to the Receiver all Confidential Information (other than the Purchaser’s notes and due diligence materials) and similar material including all copies, and shall de...
	(d) Upon request, the Receiver shall provide the Purchaser with authorizations executed by the Receiver and addressed to any Government Authority, authorizing the release of any and all information on file in respect to the Lands, but such authorizati...

	2.5 USearches and Examination

	Article 3  PURCHASE PRICE
	3.1 UPayment of Purchase Price
	3.2 UGeneral Adjustments
	(a) Subject to those items referred to in Section 3.3, the adjustments (herein referred to as the “Adjustments”) shall include all realty taxes and local improvement rates and charges and other adjustments established by usual practice in the Greater ...
	(b) Adjustments shall be made as of the Adjustment Date. From and after the Adjustment Date, the Purchaser shall be responsible for all expenses and shall be entitled to all income from the Property. The Receiver shall be responsible for all expenses ...
	(c) If any item subject to adjustment cannot be determined on Closing, an estimate shall be made by the Receiver, acting reasonably, for purposes of Closing and a final adjustment shall be made when the particular item can be determined.  All claims f...

	3.3 USpecific Adjustments
	(a) in the event that there are any realty tax appeals for 2018 or any prior calendar year, the Receiver shall, at its option, be entitled to continue such appeals and shall be entitled to receive any payment resulting therefrom.  The Purchaser agrees...
	(b) the Receiver shall be responsible and liable to pay and shall pay (and same shall be shown as an adjustment in favour of the Purchaser on the statement of adjustments if unpaid by Closing):
	(i) the costs and expenses in respect of the Property or the operation and maintenance of the Property incurred in respect of or for a period prior to Closing; and
	(ii) realty taxes incurred in respect of or for the period prior to Closing, it being understood that the Purchaser or its affiliate shall pay to the municipality on behalf of Forma-Con the amount required to discharge all realty tax arrears, interest...

	(c) the Purchaser shall be responsible and liable to pay and shall pay following Closing:
	(i) the costs and expenses in respect of the Property or the operation and maintenance of the Property incurred in respect of or for a period from and after the Closing; and
	(ii) realty taxes incurred in respect of or for the period from and after Closing.



	Article 4  CONDITIONS
	4.1 UConditions in Favour of Receiver
	(a) by Closing, all of the terms, covenants and conditions of this Agreement to be complied with or performed by the Purchaser shall have been complied with or performed in all material respects;
	(b) on Closing, the representations and warranties of the Purchaser set out in Section 6.2 shall be true and accurate in all material respects;
	(c) this Agreement shall be the Successful Bid; and
	(d) by Closing, the Court has issued an Order approving the transaction contemplated herein and vesting the Lands in the Purchaser free and clear of all Encumbrances whatsoever other than Permitted Encumbrances, which Order shall be substantially in t...

	4.2 UConditions in Favour of Purchaser
	(a) by Closing, all of the terms, covenants and conditions of this Agreement to be complied with or performed by the Receiver shall have been complied with or performed in all material respects;
	(b) on Closing, the representations and warranties of the Receiver set out in Section 6.1 shall be true and accurate in all material respects;
	(c) this Agreement is the Successful Bid; and
	(d) by Closing, the Court has issued the Approval and Vesting Order, and such order is a Final Order.

	4.3 UNon-Satisfaction of Conditions
	4.4 UEfforts to Satisfy Conditions
	4.5 UTitle

	Article 5  CLOSING DOCUMENTS
	5.1 UReceiver’s Closing Documents
	(a) a conveyance of the Property pursuant to the Approval and Vesting Order together with the Receiver’s Certificate contemplated by the Approval and Vesting Order;
	(b) a direction as to the payee or payees of the Purchase Price;
	(c) a statement of adjustments to be delivered at least five (5) Business Days before Closing;
	(d) a certificate of  KSV Kofman Inc. pursuant to Section 116 of the Income Tax Act (Canada) in respect of the Transaction; and
	(e) a certificate of the Receiver confirming that, as of the Closing Date, the representations and warranties of the Receiver set out in Section 6.1 are true and accurate in all material respects, save and except with respect to any matters which have...
	All documentation shall be in form and substance acceptable to the Purchaser and the Receiver, each acting reasonably and in good faith, provided that none of such documents shall contain covenants, representations or warranties which are in addition ...

	5.2 UPurchaser’s Closing Documents
	(a) an irrevocable direction and acknowledgment, in a form acceptable to the Receiver in its sole discretion from each of Bridging (as agent for 2665405) and 2665405 acknowledging the reduction of the Secured Indebtedness in the amount of the Purchase...
	(b) a general assumption agreement and where required specific assumptions of Permitted Encumbrances in connection with the transfer of the Property;
	(c) any assumption agreements and other documentation in respect of Permitted Encumbrances which are specifically required in connection with the transfer of the Lands;
	(d) the HST Undertaking and Indemnity; and
	(e) all other documents which the Receiver reasonably requests to give effect to the Transaction and to result in the proper assumption of the Lands by the Purchaser and full indemnification by the Purchaser in favour of the Receiver in respect of all...

	5.3 UReceiver’s Certificate
	5.4 URegistration and Other Costs
	(a) The Receiver shall be responsible for the costs of the Receiver’s Solicitors in respect of this Transaction.  The Purchaser shall be responsible for the costs of the Purchaser’s Solicitors.  The Purchaser shall be responsible for and pay any land ...
	(b) The Purchaser shall indemnify and save harmless the Receiver and its shareholders, directors, officers, employees, advisors and agents from all Claims incurred, suffered or sustained as a result of a failure by the Purchaser:
	(i) to pay any federal, provincial or other taxes payable by the Purchaser in connection with the conveyance or transfer of the Lands whether arising from a reassessment or otherwise, including provincial retail sales tax and HST, if applicable; and/or
	(ii) to file any returns, certificates, filings, elections, notices or other documents required to be filed by the Purchaser with any federal, provincial or other taxing authorities in connection with the conveyance or transfer of the Lands.


	5.5 UEscrow Closing and Registration

	Article 6  REPRESENTATIONS, WARRANTIES AND COVENANTS
	6.1 UReceiver’s Representations
	(a) pursuant to the Receivership Order, the Receiver is the receiver of, inter alia, Forma-Con and, subject to the approval of the Court, has the power, authority and capacity to enter into this Agreement and all other agreements, documents and certif...
	(b) the execution and delivery of this Agreement and the consummation of the Transaction have been duly authorized by all necessary action on the part of the Receiver, subject to the Bidding Procedures Order.  This Agreement is a valid and binding obl...
	(c) the Receiver has not created any Encumbrance on the Lands, other than the Receiver’s Charge or the Receiver’s Borrowing Charge as contemplated in the Receivership Order;
	(d) the Receiver is not a non-resident of Canada for the purposes of the Income Tax Act (Canada);
	(e) no party has sought leave in the receivership of Forma-Con to remove the Lands from the proceedings; and
	(f) the Receiver has retained the services of Intercity Realty as its real estate broker or agent in connection with the Transaction.

	6.2 UPurchaser’s Representations
	(a) the Purchaser is a corporation existing under the laws of Province of Ontario and has the necessary corporate authority, power and capacity to own the Lands, enter into this Agreement and the documents contemplated herein, and carry out the Transa...
	(b) the agreement of purchase and sale constituted on the execution and delivery of this Agreement, its obligations hereunder, the Transaction and the documents contemplated herein have been authorized by all requisite corporate proceedings and consti...
	(c) the Person or Persons who at Closing purchase the beneficial interests in the Lands will be registrants for the purposes of Part IX of the Excise Tax Act (Canada) and, by virtue of paragraph 221(2)(b) of such law, the Receiver is not obliged to co...
	(d) the Purchaser has not retained the services of any real estate broker or agent in connection with the Transaction and has not dealt with any broker or agent in connection with the Transaction.


	Article 7  TERMINATION; WAIVER
	7.1 UTermination
	(a) mutual written consent of the Receiver and the Purchaser;
	(b) the Receiver or the Purchaser if consummation of the Transaction would violate any final order of the Court or any other Governmental Authority having competent jurisdiction, provided that the Party seeking to terminate this Agreement pursuant to ...
	(c) by the Receiver or the Purchaser, if the Court approves an Alternative Transaction or the sale of all or substantially all of the Lands to a Person (or group of Persons) other than the Purchaser; and
	(d) the Purchaser or Receiver, if the Closing shall not have occurred by 5:00 p.m. on March 31, 2018.

	7.2 UProcedure and Effect of Termination

	Article 8  OVERBID PROCEDURES
	8.1 UBidding Procedures
	(a) The Receiver and the Purchaser acknowledge that this Agreement and the sale of the Lands are subject to higher and better bids and Court approval.
	(b) The Receiver and Purchaser acknowledge and agree that the Receiver shall apply to the Court no later than December 13, 2018, or such other date as they may agree, for an order (the “Bidding Procedures Order”), inter alia, recognizing this Agreemen...

	8.2 UOverbid Procedures
	(a) The Receiver and the Purchaser acknowledge that the Receiver must take reasonable steps to demonstrate that it had sought to obtain the highest or otherwise best price for the Lands, including entertaining higher and better offers from prospective...
	(b) The bidding procedures to be employed with respect to this Agreement and any Auction shall be those reflected in the Bidding Procedures Order.  The Purchaser agrees to be bound by and accepts the terms and conditions of the Bidding Procedures as a...
	(c) The Receiver and the Purchaser agree that the provisions of this Agreement, including this Section 8.2 are reasonable, were a material inducement to the Receiver to enter into this Agreement and are designed to achieve the highest and best price f...


	Article 9  GENERAL
	9.1 UApplicable Law
	9.2 UInvalidity
	9.3 UFurther Assurances
	9.4 UEntire Agreement
	9.5 UWaiver
	9.6 USolicitors as Agents and Tender
	9.7 UMerger
	9.8 USuccessors and Assigns
	9.9 UAssignment
	9.10 UNotice
	(a) Receiver: KSV Kofman Inc.
	150 King Street West, Suite 2308 Toronto, ON  M5H 1J9
	Attention: Bobby Kofman and Noah Goldstein E-mail:  bkofman@ksvadvisory.com and ngoldstein@ksvadvisory.com
	with a copy to the Receiver’s Solicitors:
	(b) Purchaser: 2657897 Ontario Inc.
	Suite 2925 77 King St. W. P.O. Box 322 Toronto, ON  M5K 1K7
	Attention:  Natasha Sharpe  Email:  nsharpe@bridgingfinance.ca
	with a copy to the Purchaser’s Solicitor:

	9.11 USubdivision Control
	9.12 UEffect of Termination of Agreement
	9.13 UPress Release
	9.14 UCounterparts, etc.

	Schedule A   Lands - Legal Description
	Schedule B   Permitted Encumbrances
	Each of the following, but only to the extent that the Receiver has complied with the terms of the following:
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