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COURT FILE NO: CV-18-608978-00CL 

 
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

 
BRIDGING FINANCE INC. AS AGENT FOR 

2665405 ONTARIO INC. 
 

APPLICANT 
- AND - 

 
1033803 ONTARIO INC. AND 1087507 ONTARIO LIMITED 

 
RESPONDENTS 

 
IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE 

BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS 
AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 

1990, C. C.43, AS AMENDED 

SUPPLEMENT TO THE TENTH REPORT OF  
KSV RESTRUCTURING INC. 

 AS RECEIVER AND MANAGER 
 

SEPTEMBER 29, 2022 
 

1.0 Introduction 

1. This report (the “First Supplemental Report”) supplements the Receiver’s Tenth 
Report to Court dated August 15, 2022 and is filed in response to the affidavit of Aidan 
Ball of MOD dated September 16, 2022 (the “Ball Affidavit”). 

2. Capitalized terms in this First Supplemental Report have the meanings provided to 
them in the Tenth Report.  This Report is subject to the restrictions and qualifications 
in the Tenth Report.  Background information concerning the dispute between MOD 
and the Receiver is provided in the Tenth Report and has not been repeated herein. 

2.0 Response to Ball Affidavit 

1. Mr. Ball, at paragraphs 9-16 of the Ball Affidavit, references MOD’s position that the 
Receiver is a different corporate entity than Forma-Con.  For clarity, the Receivership 
Order appointed KSV as receiver and manager of the Property (as defined in the 
Receivership Order).  The Receivership Order defines Property as “(i) all of the 
assets, undertakings, and properties of the [FC] Debtors acquired for, or used in 
relation to a business carried on by the [FC] Debtors, including all proceeds 
thereof; (ii) the Forma-Con Related Assets; and (iii) 131 Saramia Crescent, the 
details of which are specified on Schedule B [to the Receivership Order]”1. 

 
1  Receivership Order, para. 2. 
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2. In addition, the Receivership Order authorizes and empowers the Receiver: (i) to 
execute, assign, issue and endorse documents of whatever nature in respect of any 
of the Property, whether in the Receiver’s name or in the name and on behalf of an 
FC Debtor, for any purpose pursuant to the Receivership Order2; and (ii) to initiate, 
prosecute and continue the prosecution of any and all proceedings and to defend all 
proceedings now pending or hereafter instituted with respect to the FC Debtors (or 
any one of them), the Property or the Receiver, and to settle or compromise any such 
proceedings3.   

3. The Receiver’s authority to pursue the Lien Action flows from the terms of the 
Receivership Order. 

4. At paragraph 23 of the Ball Affidavit, Mr. Ball states that 1428508 was dissolved on 
December 31, 2014, which Mr. Ball notes is 12 days after the date of the Massey 
Tower Project Agreement.  This is not correct.  As noted in the Tenth Report, the 
dissolution only became effective on the date set out in the Articles of Dissolution, 
which was June 21, 20164. 

5. Mr. Ball also states that MOD was first made aware of the corporate documents 
related to the dissolution of 1428508 when the Tenth Report was served.  This is also 
not correct.  The Receiver’s counsel in the Lien Action, Mario Forte of Goldman Sloan 
Nash & Haber LLP, delivered an email to MOD’s counsel on March 17, 2022, which 
included copies of the Minute Books for 1428508 and a description of the Dissolution 
Agreement (the “March Forte Email”).  The attachments to the March Forte Email are 
the same documents as Appendices D, E, F, G, H, N, O, P5 and Q to the Tenth Report.  
These materials were provided before this motion was scheduled. A copy of the March 
Forte Email and attachments thereto is attached as Appendix “A”. 

6. At paragraph 25 of the Ball Affidavit, Mr. Ball states that 1428508 continued to issue 
Progress Billings to MOD for approximately six months after the effective date of the 
dissolution (i.e., June 21, 2016).  As noted at footnote four of the Tenth Report, the 
Receiver did make enquiries with the Group’s former management and was not able 
to determine why 1428508 issued Progress Billings after the effective date of its 
dissolution. 

7. At paragraphs 31-38 of the Ball Affidavit, Mr. Ball references the litigation commenced 
by each of (i) KSV in its capacity as trustee in bankruptcy of the FC Debtors (the 
“Trustee”); and (ii) E&Y, in its capacity as Monitor of BCCL against John Aquino, the 
Estate of Michael Solano and certain third parties described as “Suppliers of Interest” 
(the “TUV Litigation”).  The TUV Litigation has no relation to the matters before the 
Court in this motion.  As described in the First Report of the Trustee, the TUV Litigation 
involved a scheme whereby certain employees of the Group (including John Aquino 
and Michael Solano) allegedly arranged for co-conspirator third parties to issue false 
invoices to BCCL and/or the FC Debtors for services which were never provided.  
These invoices were then paid under circumstances which were outside of the normal 
payment cycle.  The purpose of the scheme was to defraud, defeat, or delay the 
creditors of Forma-Con by removing funds from Forma-Con. 

 
2  Receivership Order, para 3(h). 

3  Receivership Order, para 3(i). 

4  Tenth Report, para. 2.3(7). 

5 The copy of the Dissolution Agreement attached to the March Forte Email was not executed. 
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8. Importantly, the TUV Litigation did not involve false invoices issued by BCCL or the 
FC Debtors.  The TUV Litigation involves the issuance of false invoices issued by 
purported third party suppliers to Forma Con. KSV has not identified any false 
invoices issued by Forma-Con to MOD (or to any third parties).  The TUV Litigation 
false invoicing scheme had nothing to do with the subject matter of this motion and 
the Receiver is not aware of any evidence or any allegations that false invoices were 
issued by 1428508 or 1033803 to MOD with respect to the Massey Tower Project.  
Each of Progress Billings included in the Tenth Report were submitted to the 
Construction Manager for review and approval before they were paid by MOD.  There 
have been no fraud allegations made in the pleadings related to the Massey Tower 
Lien Action. 

9. The Receiver has determined that the work set out in the Progress Billings was 
performed by 1428508 or 1033803, as the case may be, and that MOD received the 
benefit of such work.   

2.1 Receiver’s Recommendations  

1. Nothing in the Ball Affidavit changes the Receiver’s position as set out in the Tenth 
Report.  The Receiver continues to recommend that this Court issue an Order as 
requested in the Tenth Report. 

 

*     *     * 
All of which is respectfully submitted, 

 
KSV RESTRUCTURING INC.,  
SOLELY IN ITS CAPACITY RECEIVER AND MANAGER OF 
1033803 ONTARIO INC AND 1087507 ONTARIO LIMITED 
AND NOT IN ITS PERSONAL CAPACITY 



Appendix “A”



From: Mario Forte  
Sent: March-17-22 11:46 AM 
To: Farace, Michael <mfarace@millerthomson.com> 
Cc: Len Finegold <finegold@gsnh.com> 
Subject: Forma Con 
 
Michael, 
 
Further to our discussion this am, I am attaching the corporate records and annual proceedings 
related to 1) the organization of 10428508 Ontario Limited (08), and 2) its dissolution. These 
documents are self-identified above. We understand that these documents were either in the 
possession of, and/or prepared by the Osler firm and were transmitted to Torys in response to their 
enquiries. I don’t propose to summarize the constating documents of 08 ( Articles, Bylaws ) other 
than to point out there is nothing inconsistent with the following.  
 
Shareholders’ Register- identifying 1033803 Ontario Inc. (103) as the sole shareholder of 08 
 
Shareholders’ Ledger- identifying the original shares issued to Steven Aquino and the transfer to 103 
recorded Dec. 30, 2007 
 
Stock Transfer Register – S. Aquino identifying the transfer of 10 common shares as the original 
incorporator of 108 to 103 recorded Dec. 30. 2007. 
 
Directors’ Register- showing Michael Solano as sole director.  
 
Officers’ Register- showing Michael Solano as President and Secretary.  
 
Resolutions. pdf – Annual proceedings of 08 which reveals Michael Solano as sole director, President 
and Secretary, and confirms the transfer of 08 shares from S Aquino to 103 pursuant to the 
resolution of the sole shareholder 103, and the dissolution of 08 and the entering into of the 
Dissolution Agreement. John Aquino appears to be the signing officer for 103.  
 
Resolutions 2.pdf- annual proceedings ( and banking resolutions ) for 08 which show 103 signing as 
sole shareholder where applicable and necessary. 
 
Unanimous Shareholders’ Agreement made December 30, 2014 – restricting the power and 
authority of the director in accordance with the terms of the USA 
 
Dissolution Agreement- summary: 
 
            Para 1- general conveyance of all right, title, and interest of 08 to all of its property, assets and 
business, both real and personal…including contracts, among other things.  
            Para 2- assumption and undertaking to indemnify 
            Para 3- preservation of rights on assignment and trust in respect thereof with rights to 
perform 
            Para 4- tax indemnity 
            Para 5- general and specific appointment of 103 as attorney for all purposes to deal with the 
transfer of the assigned assets 



            Para 6- further assurances 
            Para 7- boilerplate  
As discussed, we require your client’s acknowledgement and agreement that insofar as 08 is the 
counterparty to MOD, your client will accept that the receiver is authorized and empowered to act in 
respect of all matters and things in relation to the prosecution of the lien claim and the action and it 
will not raise the receiver’s status in any manner which questions its authority to do so. On this basis, 
we suggest that there would be no further need for the hearing on the 28th.  
 
We require an answer on an urgent basis as the receiver will have to commence preparing its 
materials very shortly and in the circumstances incurring such costs is unnecessary.  
 
Best, 
 
Mario 
 
 
Mario Forte 
Counsel 
  

   

 

 

t. 416.597.6477  f. 416.597.3370 

e. forte@gsnh.com 

a. 480 University Ave. | Suite 1600 | Toronto ON | M5G 1V2 

Assistant Devka Sakhrani | 416.597.9922 ext 370 | 
sakhrani@gsnh.com  

w. GSNH.com  Member of LaWorld  
 

 

  

NOTICE OF CONFIDENTIALITY: This email and any attachment contain information which is privileged and confidential. It is intended only for the use of the individual to 
whom it is addressed. If you are not the intended recipient or the person responsible for delivering this document to the intended recipient, you are hereby advised that 
any disclosure, reproduction, distribution or other use of this email is strictly forbidden. If you have received this email by error, please notify us immediately by telephone 
or email and confirm that you have destroyed the original transmission and any copies that have been made. Thank you for your cooperation. Should you not wish to 
receive commercial electronic messages from GSNH, please unsubscribe. 

 

 
 
 
 
 
 
 
 


































































































































































































