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COURT FILE NO: CV-18-608978-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

BRIDGING FINANCE INC. AS AGENT FOR 
2665405 ONTARIO INC 

 
APPLICANT 

- AND - 
 

1033803 ONTARIO INC. AND 1087507 ONTARIO LIMITED 
 

RESPONDENTS 
 

IN THE MATTER OF AN APPLICATION UNDER SECTION 243(1) OF THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-3, AS 

AMENDED; AND SECTION 101 OF THE COURTS OF JUSTICE ACT, R.S.O. 
1990, C. C.43, AS AMENDED 

FIRST REPORT OF  
KSV KOFMAN INC. 

 AS RECEIVER AND MANAGER  
 

DECEMBER 7, 2018 

1.0 Introduction 

1. On November 19, 2018, Bridging Finance Inc., as agent (the “Agent”) for 2665405 
Ontario Inc. (the “Lender”), made an application to the Ontario Superior Court of 
Justice (Commercial List) (the “Court”) for, inter alia, the appointment of KSV Kofman 
Inc. (“KSV”) as receiver and manager of:  

a) all of the assets, undertakings and properties of 1033803 Ontario Inc., operating 
as Forma-Con Construction and Forma Finishing (“Forma Con”) and 1087507 
Ontario Inc. (“108” and together with Forma Con, the “Debtors”);  

b) certain assets of Bondfield Construction Company Limited (“BCCL”) and 
Bondfield Construction Equipment Ltd. (“BCEL”) (the “Forma Con Related 
Assets”); and  

c) the real property known municipally as 131 Saramia Crescent, Vaughan (the 
“Saramia Property”).  (Collectively, the Debtors, the Forma Con Related Assets 
and the Saramia Property are referred to as the “Receivership Property”.)   
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2. The Court granted the relief requested on the return of the receivership application 
and KSV was appointed Receiver pursuant to the terms of the receivership order 
(“Receivership Order”).  A copy of the Receivership Order is provided in Appendix “A”. 

1.1 Purposes of this Report 

1. The purposes of this Report are to: 

a) provide background information with respect to these receivership proceedings; 

b) summarize the terms of an agreement (the “Termination Agreement”) between 
the Receiver and Forma Con dated December 6, 2018 terminating an 
Agreement of Purchase and Sale (the “Original APS”) dated October 4, 2018 
between Forma Con and 2657897 Ontario Inc. (“265”), an affiliate of the Agent, 
to purchase the property located at 3420 Queen Street East, Brampton (the 
“Brampton Property”); 

c) summarize the terms of an Agreement of Purchase and Sale1 (the “Stalking 
Horse Agreement”) between 265 and the Receiver dated December 6, 2018 to 
purchase the Brampton Property which, subject to the approval of this Court, 
would be the “stalking horse” in the Sale Process for the Brampton Property (the 
“Sale Process”); 

d) provide the proposed terms of the Sale Process, including its bidding 
procedures (the “Bidding Procedures”), and to seek approval to retain Intercity 
Realty Inc. (“Intercity”) as the listing agent to sell the Brampton Property in the 
Sale Process; 

e) recommend that the Court issue orders, inter alia:  

i. approving the Termination Agreement; 

ii. approving the Stalking Horse Agreement, solely for the purposes of being 
the “stalking horse” in the Sale Process, provided that if 265 is the 
successful bidder, completion of the transaction contemplated by the Sale 
Process will be subject to the Court’s approval, upon a further motion by 
the Receiver in these proceedings; 

iii. approving the Sale Process, including the Bidding Procedures; 

iv. authorizing the Receiver to engage Intercity; and 

v. approving this Report. 

1.2 Currency 

1. All references to currency in this Report are in Canadian dollars.   

                                                
1 At the time the Report was finalized, the signatory for 265 was unavailable. Its signature page can be provided to the 
Court on the return of the motion, upon request. 



 

ksv advisory inc. Page 3  

1.3 Restrictions 

1. In preparing this Report, the Receiver has relied upon unaudited, draft and/or internal 
financial information of the Debtors, BCCL and BCEL, the books and records of the 
Debtors, BCCL and BCEL and discussions with various parties including 
management and BCCL’s financial advisor.  The Receiver has not performed an audit 
or other verification of such information. The Receiver expresses no opinion or other 
form of assurance with respect to the financial information presented in this Report.  
The Receiver accepts no responsibility in respect of any reliance placed by any party 
on the financial information provided in this Report. 

2.0 Background 

2.1 Forma Con 

1. Forma Con was founded in 1993. It operates a concrete forming business that 
provides forming services for construction projects. The shares of Forma Con are 
owned by members of the Aquino family.   

2. Forma Con is an affiliate of BCCL.  BCCL is a major full-service construction company 
operating in Ontario. Except for those assets of BCCL subject to the Receivership 
Order, BCCL’s business continues to operate and is not subject to these proceedings.    

3. Forma Con owns real property municipally described as 407 Basaltic Road, Vaughan 
(the “Head Office”) and the Brampton Property. The Receiver is presently leasing the 
Head Office premises to BCCL. The Brampton Property is commercially zoned raw 
land and is the main topic of this Report.   

2.2 Secured Creditors 

1. The Lender is the Debtors’ principal secured creditor. The Debtors and certain of their 
affiliates are indebted to the Lender for approximately $85 million, plus costs and 
expenses which continue to accrue.  

2. Immediately following its appointment, the Receiver instructed Torys LLP (“Torys”) to 
perform a review of the Lender’s security.  

3. Subject to the standard assumptions and qualifications contained in the security 
opinion, Torys is of the opinion that the security granted by the Debtors, BCCL and 
BCEL and Ralph Aquino, a guarantor, in favour of the Lender create a valid and 
perfected security interest in the Receivership Property, including the Brampton 
Property.  A copy of the security opinion can be made available to the Court upon 
request. 

4. While there are several creditors and claimants with, or asserting, a security interest 
in certain of the Receivership Property, none of them appears to have a security 
interest in the Brampton Property.  Accordingly, with the exception of the Lender’s 
security interest, the Receiver has not provided a discussion of the various secured 
claims against the Receivership Property in this Report.  A discussion of these 
interests and claims will follow in a subsequent report to be issued by the Receiver. 
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3.0 Brampton Property 

1. Prior to the receivership proceedings, Forma Con and 265, an affiliate of the Agent, 
entered into an Agreement of Purchase and Sale dated October 4, 2018 to purchase 
the Brampton Property for $16.5 million (the “Original APS”).  265 paid a cash deposit 
of $260,000. The transaction did not close prior to the receivership proceedings.  The 
deposit is being held in trust with Goodmans LLP, counsel to the Agent.    

2. 265 continues to be interested in acquiring the Brampton Property and is prepared to 
be a stalking horse in the Sale Process for that purpose.    

3. In connection with entering into the Stalking Horse Agreement, the Receiver also 
entered into the Termination Agreement to terminate the Original APS, subject to 
Court approval. Consistent with the terms of the Original APS, the Termination 
Agreement will result in the return of the deposit to 265.  A copy of the Termination 
Agreement is provided in Appendix “B”. 

3.1 The Stalking Horse Agreement2 

1. A copy of the Stalking Horse Agreement is attached as Appendix “C”.   

2. The key terms and conditions of the Stalking Horse Agreement are provided below. 

 Purchaser: 265 

 Purchased Assets: the Brampton Property 

 Purchase Price: $16,500,000, in the form of a credit bid. The purchase price 
will be adjusted on closing for property taxes and other adjustments standard 
for a real estate transaction. 

 Representation and Warranties: consistent with the standard terms of an 
insolvency transaction, i.e. on an “as is, where is” basis, with limited 
representations and warranties. 

 Closing: first business day which is three business days after receipt of the 
Approval and Vesting Order and such Order being a Final Order (as such term 
is defined in the Stalking Horse Agreement). 

 Material Conditions: by Closing, the Court will have issued an Approval and 
Vesting Order approving the transaction and vesting the Brampton Property in 
265 free and clear of all Encumbrances other than Permitted Encumbrances. 

 Termination: the Stalking Horse Agreement can be terminated: 

 upon mutual written agreement of the parties; 

                                                
2 Terms not defined in this section have the meaning provided to them in the Stalking Horse Agreement. 
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 by the Receiver or 265 if consummation of the Transaction would violate 
any final order of the Court or any other Governmental Authority having 
competent jurisdiction, provided that the party seeking to terminate the 
Agreement shall have used its commercially reasonable efforts to 
challenge such law, order, decree or judgment; 

 by 265 or the Receiver, if the Court approves an Alternative Transaction 
or the sale of all or substantially all of the Brampton Property to anyone 
other than 265; and 

 by 265 or the Receiver, if the Closing shall not have occurred by 5:00 p.m. 
on March 31, 2019. 

 Closing Documents and Payment of the Purchase Price: on or before 
Closing, 265 shall deliver an irrevocable direction and acknowledgment, in a 
form acceptable to the Receiver in its sole discretion from each of the Agent and 
265 acknowledging the reduction of the Secured Indebtedness in the amount of 
the Purchase Price. 

3.2 Considerations Regarding 265 as the Stalking Horse 

1. The Receiver considered whether 265’s offer warrants being the stalking horse.  The 
Receiver’s considerations include:  

 Forma Con had previously obtained an appraisal (the “Appraisal”) for the 
Brampton Property.  The Appraisal supports the value of the offer;  

 there are no bid protections, such as a break fee or expense reimbursement 
payable to 265, which are common attributes of a Sale Process involving a 
stalking horse purchaser; and  

 the Brampton Property has been listed for sale by Forma Con since July 2016.  
No other acceptable offers have been submitted since that time. 

4.0 Sale Process and Bidding Procedures 

4.1 Sale Process 

1. The purpose of the Sale Process is to maximize value for the Brampton Property. The 
Receiver has engaged Intercity, subject to Court approval of its listing agreement. 
Intercity is familiar with the Brampton Property as it has marketed the property for over 
two years.  Because Intercity is familiar with the Brampton Property, it is able to 
immediately commence the Sale Process. 

2. The listing agreement contemplates a work fee of $75,000 payable to Intercity. 
Intercity will also be entitled to a commission of 2.5% of any sale proceeds that exceed 
$16.5 million. Any cooperating fees payable would be paid by the purchaser, other 
than if the purchaser is 265, in which case there is no cooperating fee payable. The 
work fee will be payable regardless of the outcome of the Sale Process.  Absent this 
provision, it is unlikely that Intercity, or any realtor, would invest the time and effort 
required to properly market the Brampton Property. 
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3. A summary of the proposed Sale Process is as follows: 

Summary of Sale Process  

Milestone Description of Activities Timeline 

Phase 1 – Underwriting   

 Due diligence  Intercity to review all available documents concerning 

the Brampton Property. 

 

 

 

Week 1 – 2.5 

 Finalize marketing materials  Intercity and the Receiver to: 

o prepare a marketing brochure; 

o populate an online data room; 

o prepare a Confidentiality Agreement (“CA”); and 

o prepare a Confidential Information Memorandum 

(“CIM”).  

 Prospect Identification  Intercity will qualify and prioritize prospects;   

 Intercity will also have pre-marketing discussions with 

targeted prospects. 

Phase 2 – Marketing    

 Stage 1  Mass market introduction, including: 

o offering summary and marketing materials printed;  

o telephone and email canvass of leading prospects; 

and  

o meet with and interview bidders. 

 Intercity to provide detailed information to qualified 

prospects which sign the CA, including the CIM and 

access to the data room; 

 Intercity to facilitate diligence by interested parties; 

Week 2.5 – 5 

 Stage 2  Bid deadline – in order to submit an offer, a prospective 

purchaser must submit a “Qualified Bid” (as discussed in 

section 4.3 below) 

On January 18, 2019 

Phase 3 – Auction and Closing  

 Auction  An Auction will be held in a manner consistent with the 

Bidding Procedures set out below. 

Within five (5) business 

days of Bid Deadline 

 Selection of Successful Bids  Select successful bidder   

 Sale Approval Motion and 

Closing 

 Motion for sale approval and close transaction. Within ten (10) days 

of Auction 

4.2 Bidding Procedures3 

1. The Bidding Procedures are attached as Appendix “D”. The Bidding Procedures are 
summarized below.  

                                                
3 Capitalized terms in this section have the meaning provided to them in the Bidding Procedures unless otherwise 
defined herein. 
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4.3 Qualified Bids 

1. To be a “Qualified Bid”, a bid must meet the following requirements: 

a) a cash purchase price equal to or greater than $16.75 million, being the value 
of the Stalking Horse Bid ($16.5 million), plus an initial bid increment of 
$250,000; 

b) a provision stating that the bidder’s offer is irrevocably open for acceptance until 
the first business day following completion of the transaction; 

c) disclosure of the identity of each entity, including its ultimate shareholders 
and/or sponsors, that will be bidding for the Brampton Property; 

d) written evidence of a firm, irrevocable commitment for financing; 

e) written evidence of authorization and approval from the bidder’s board of 
directors, or comparable governing body, with respect to the submission, 
execution, delivery and closing of the transaction contemplated by the bid; 

f) an acknowledgment and representations of the bidder that: (i) it has had an 
opportunity to conduct any and all due diligence regarding the Brampton 
Property prior to making its bid; (ii) it has relied solely upon its own independent 
review in making its bid; and (iii) it did not rely upon any statements regarding 
the Brampton Property or the completeness of any information provided in 
connection therewith, except as expressly stated in a definitive agreement 
signed by the Receiver and approved by the Court; 

g) an executed copy of a proposed purchase agreement and a redline of the 
bidder’s proposed purchase agreement reflecting variations from the Stalking 
Horse Agreement; 

h) a cash deposit in the amount of 15% of the purchase price; and 

i) the offer is received by the Bid Deadline. 

2. For greater certainty, 265, as the stalking horse, is a Qualified Bidder.  It is the only 
party capable of making a credit bid.  

4.4 Resubmission Procedures 

1. If no Qualified Bids are submitted by the Bid Deadline, 265 will be the Successful 
Bidder. 

2. If one or more Qualified Bids are received by the Bid Deadline:  

a) the Receiver will advise all Qualified Bidders of the best offer (the “Leading Bid”) 
and invite all Qualified Bidders (including 265) to an Auction on a date that is 
not more than five business days following the Bid Deadline;    



 

ksv advisory inc. Page 8  

b) the Receiver will provide all Qualified Bidders with a copy of the Leading Bid 
two Business Days before the Auction; 

c) the Receiver may request that Qualified Bidders re-submit offers in as many 
rounds of bidding as the Receiver considers appropriate to maximize value. In 
each round of bidding, the Receiver will advise the Qualified Bidders of the 
material terms of the then best bid. The Receiver shall be entitled to establish 
any minimum bid increment in each round of bidding;  

d) If at the end of any round of bidding, a Qualified Bidder has elected not to submit 
a further bid, then such Qualified Bidder shall not be entitled to participate in 
subsequent rounds of bidding; 

e) If only one Qualified Bid is submitted after a round of offers, then that Qualified 
Bid shall be the Successful Bidder; and   

f) If the Successful Bid is approved by Court and does not Close pursuant to the 
date required by the Successful Bid, the Receiver can select any other bid to be 
the Successful Bid. 

4.5 Sale Process Recommendation 

1. The Receiver recommends that the Court issue an order approving the Stalking Horse 
Agreement and the Sale Process for the following reasons: 

a) the Sale Process is commercially reasonable;  

b) the value of the Stalking Horse Agreement is supported by the Appraisal; 

c) there are no bid protections payable to 265, which should assist to make the 
process more competitive; 

d) Intercity is familiar with the Brampton Property and can commence the Sale 
Process immediately – its familiarity will also assist it to canvass parties who 
previously may have had an interest in the property; 

e) the Bidding Procedures allow a market test for the benefit of all stakeholders 
and provide an opportunity to complete a transaction with greater value than the 
Stalking Horse Agreement; and 

f) the duration of the Sale Process is sufficient in these circumstances as the 
Brampton Property has been available for sale since July 2016 and no offers 
have been accepted, other than the offer from 265. 
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5.0 Conclusion and Recommendation 

1. Based on the foregoing, the Receiver respectfully recommends that this Court make 
an Order granting the relief detailed in Section 1.1(1)(e) of this Report. 

*     *     * 
All of which is respectfully submitted, 

 
 
KSV KOFMAN INC., 
SOLELY IN ITS CAPACITY AS RECEIVER AND MANAGER OF 
10338083 ONTARIO INC., 1087507 ONTARIO LIMITED  
AND CERTAIN OTHER PROPERTY 
AND NOT IN ITS PERSONAL CAPACITY 



Appendix “A”
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TERMINATION AGREEMENT 

This Termination Agreement dated as of December 6, 2018 (the “Termination Agreement”) 
between KSV Kofman Inc. solely in its capacity as receiver (the “Receiver”) of 1033803 
Ontario Inc. and not in its personal or corporate capacity and 2657897 Ontario Inc. (the 
“Purchaser”, together with the Receiver, the “Parties”).  

WHEREAS 1033803 Ontario Inc. (the “Vendor”) and the Purchaser entered into an 
Agreement of Purchase and Sale dated as of October 4, 2018 (the “APS”), in respect of the 
Lands (as defined in the APS); 

AND WHEREAS pursuant to an order of the Ontario Superior Court of Justice 
(Commercial List) issued on November 19, 2018 (the “Receivership Order”), the Receiver was 
appointed receiver of all of the assets, properties and undertakings of, inter alia, the Vendor, 
including the Lands;  

AND WHEREAS the transaction contemplated by the APS had yet to close prior to the 
granting of the Receivership Order; 

AND WHEREAS the Receiver is desirous of commencing a further marketing process 
for the Lands to ensure the highest and otherwise best offer for the Lands is obtained (the “Sale 
Process”); 

AND WHEREAS the Parties hereto desire to terminate the APS on the terms set forth 
herein and contemporaneously enter into a new agreement of purchase and sale for the Lands 
that will serve as the “stalking horse” bid in the Sale Process;  

NOW THEREFORE, in consideration of the premises set forth above and other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
Parties agree as follows: 
______________________________________________________________________________ 

1. Termination of APS. The Receiver and Purchaser mutually agree that the APS is 
hereby terminated as of the date written above (the “Termination Date”).  Notwithstanding any 
provision of the APS to the contrary, from and after the Termination Date, the APS will be of no 
further force or effect, and the rights and obligations of each of the Parties thereunder shall 
terminate in all respects.  

2. Return of Deposit to Purchaser. Immediately following the execution of this 
Termination Agreement, the Deposit (as defined in the APS) in the amount of $260,000, plus any 
interest accrued thereon, shall be returned to the Purchaser in full and the parties agree that this 
Termination Agreement shall constitute an irrevocable instruction to the Purchaser’s solicitors 
(Goodmans LLP) to pay the Deposit to the Purchaser. 

3. Stalking Horse Agreement. The Receiver and the Purchaser hereby agree to enter 
into the “stalking horse” purchase agreement for the Lands attached hereto as Exhibit “A”. 
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EXHIBIT “A” 
STALKING HORSE PURCHASE AGREEMENT 

 
[Attached] 
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AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT made as of the 6th day of December, 2018, 

BETWEEN: 

KSV KOFMAN INC., in its capacity as Court-appointed receiver of all 
of the assets, undertakings and properties of 1033803 Ontario Inc., and not 
in its personal capacity 

(in such capacity, the “Receiver”) 

OF THE FIRST PART, 

-and- 

2657897 ONTARIO INC. 

(the “Purchaser”) 

OF THE SECOND PART. 

WHEREAS pursuant to an order of the Ontario Superior Court of Justice (Commercial 
List) issued on November 19, 2018 (the “Receivership Order”), the Receiver was appointed as 
receiver of, inter alia, all of the assets, undertakings and properties of 1033803 Ontario Inc., 
operating as Forma-Con Construction and Forma Finishing (“Forma-Con”);  

AND WHEREAS the Receiver will seek the Bidding Procedures Order pursuant to 
which the Receiver will be authorized to enter into this Agreement and commence the sale 
process with respect to the Lands (as defined herein) in accordance with the Bidding Procedures 
(as defined herein);  

AND WHEREAS the Purchaser has agreed: (i) to act as a “stalking horse bidder”, and 
(ii) to purchase the Lands in the absence of a superior bid to the transaction of purchase and sale 
contemplated in this Agreement pursuant to the Bidding Procedures;  

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth 
in this Agreement and for other good and valuable consideration (the receipt and sufficiency of 
which are hereby acknowledged), the parties hereby agree and declare as follows: 

ARTICLE 1 
INTERPRETATION 

1.1 Definitions 

The terms defined herein shall have, for all purposes of this agreement, the following 
meanings, unless the context expressly or by necessary implication otherwise requires: 
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“2665405” means 2665405 Ontario Inc. 

“Adjustment Date” means 11:59 p.m. on the day preceding the Closing Date. 

“Adjustments” means the adjustments to the Purchase Price provided for and determined 
pursuant to Sections 3.2 and 3.3. 

“Agreement” means this agreement of purchase and sale and the schedules attached hereto, as 
amended from time to time; “Article”, “Section” and “Subsection” mean and refer to the 
specified article, section and subsection of this Agreement. 

“Alternative Transaction” means a transaction pursuant to a bid made by a Person other than 
the Purchaser which is selected by the Receiver as the highest and best offer in accordance with 
the Bidding Procedures. 

“Approval and Vesting Order” has the meaning set forth in Section 4.1(d). 

“Applicable Laws” means all statutes, laws, by-laws, rules, regulations, ordinances, orders, 
judgments, decrees, decisions or other requirements having the force of law of Governmental 
Authorities having jurisdiction, whether federal, provincial, municipal or otherwise. 

“Auction” has the meaning ascribed thereto in Section 8.2(a). 

“BCCL” means Bondfield Construction Company Limited.  

“Bidding Procedures” means the bidding procedures attached as Schedule C. 

“Bidding Procedures Order” has the meaning set out in Section 8.1. 

“Bridging” means Bridging Finance Inc., as agent under the Credit Agreement. 

“Business Day” means any day, other than a Saturday, Sunday or legal holiday in Toronto, 
Ontario. 

“Cash Proceeds” has the meaning ascribed to such term in Section 3.1. 

“Claims” means any and all claims, demands, complaints, grievances, actions, applications, 
suits, causes of action, orders, charges, indictments, prosecutions or other similar processes, 
assessments or reassessments, judgments, debts, liabilities, expenses, costs, damages or losses, 
contingent or otherwise, whether liquidated or unliquidated, matured or unmatured, disputed or 
undisputed, contractual, legal or equitable, including loss of value, professional fees, including 
solicitor and client costs and disbursements, and all costs incurred in investigating or pursuing 
any of the foregoing or any proceedings relating to any of the foregoing, related to Forma-Con or 
the Lands, and “Claim” means any one of them. 

“Closing” means the successful closing and consummation of the Transaction. 

 “Closing Date” means 10:00 a.m. (Toronto time) on the day that is which is three (3) Business 
Days after issuance of the Approval and Vesting Order. 
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“Court” means the Ontario Superior Court of Justice (Commercial List).  

 “Closing Documents” means, collectively, the agreements, instruments and other documents to 
be delivered by the Receiver to the Purchaser pursuant to Section 5.1 and the agreements, 
instruments and other documents to be delivered by the Purchaser to the Receiver pursuant to 
Section 5.2. 

“Confidential Information” has the meaning ascribed thereto in Section 2.4. 

“Credit Agreement” means that certain credit agreement letter dated as of July 24, 2017 
between BCCL and Bridging, as agent for certain lenders, as such lenders interests were assigned 
to 2665405 pursuant to an assignment and assumption agreement dated November 15, 2018. 

“DRA” has the meaning ascribed thereto in Section 5.5. 

 “Encumbrances” means all mortgages, pledges, charges, liens, trusts, deemed trusts, prior 
liens, debentures, hypothecs, trust deeds, assignments by way of security, security interests, 
conditional sales contracts or other title retention agreements or similar interests or instruments 
charging, or creating a security interest in, or against title to, the Lands or any part thereof or 
interest therein, and any agreements, leases, offers to lease, subleases, concessions, occupancy 
agreements, licences, options, easements, rights of way, servitudes, restrictions, executions or 
other charges or encumbrances (including notices or other registrations in respect of any of the 
foregoing) against title to the Lands or any part thereof or interest therein. 

“Execution Date” means the date upon which this Agreement is executed and delivered by each 
of the parties hereto. 

“Final Order” means an order of a court of competent jurisdiction, the operation or effect of 
which has not been stayed or subject to appeal.  

“Forma-Con” has the meaning ascribed thereto in the first recital. 

“Governmental Authority” means any government, regulatory authority, government 
department, agency, utility, commission, board, tribunal or court having jurisdiction on behalf of 
any nation, province or state or other subdivision thereof or any municipality, district or other 
subdivision thereof. 

“HST” means goods and services tax payable pursuant to the Excise Tax Act (Canada) and, 
where applicable, any corresponding or similar taxes under provisions of provincial tax law, 
including harmonized sales tax. 

“HST Undertaking and Indemnity” has the meaning ascribed thereto in Section 5.3. 

“Lands” or the “Property” means the lands municipally known as 3420 Queen Street East, 
Brampton, Ontario (formerly 3420 Highway 7 East, Brampton, Ontario) and legally described in 
Schedule A attached hereto. 

“Loan Documents and Security” means the Credit Agreement, and the security granted by 
Forma-Con in respect thereto, including (i) that certain Omnibus Guarantee dated as of July 24, 
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2017 by, among others, Forma-Con, pursuant to which Forma-Con guaranteed the Guarantee 
Obligations (as defined therein), which includes, without limitation, all indebtedness, liabilities 
and obligations of BCCL to Bridging under or in connection with the Credit Agreement, (ii) that 
certain Demand Debenture dated as of July 24, 2017 in the principal amount of $90,000,000 
made by Forma-Con in favour of Bridging with respect to the Lands, which constitutes a first 
registered charge/mortgage on the Lands, registered on July 25, 2017; (iii) that certain 
Agreement in respect of a general assignment of rents dated as of July 24, 2017 given by Forma-
Con in favour of Bridging, which is registered against the Lands; and (iv) that certain Omnibus 
General Security Agreement dated as of July 24, 2017 by, among others, Forma-Con in favour of 
Bridging.   

“Notice” has the meaning ascribed thereto in Section 9.10. 

“Order” means any order, writ, judgment, injunction, decree, rule, ruling, directive, 
determination or award made, issued or entered into by or with any Governmental Authority 
whether preliminary, interlocutory, final, including any order entered into by the Court. 

“Permitted Encumbrances” means the Encumbrances listed in Schedule B attached hereto. 

“Person” means an individual, partnership, corporation, trust, unincorporated organization, 
government, or any department or agency thereof, and the successors and assigns thereof or the 
heirs, executors, administrators or other legal representatives of an individual. 

“Purchase Price” means Sixteen Million, Five Hundred Thousand Dollars ($16,500,000), 
exclusive of any applicable taxes. 

“Purchaser’s Solicitors” means Goodmans LLP or such other firm or firms of solicitors or 
agents as are retained by the Purchaser from time to time and Notice of which is provided to the 
Receiver. 

“Receiver’s Certificate” means the Receiver’s Certificate (as defined in the Approval and 
Vesting Order).  

“Receiver’s Charge” and “Receiver’s Borrowing Charge” have the meanings ascribed to those 
terms in the Receivership Order. 

“Receiver’s Solicitors” means Torys LLP. 

 “Secured Indebtedness” means the aggregate of all principal, interest, costs, fees, expenses and 
other amounts owing by Forma-Con under the Loan Documents and Security as of the Closing 
Date. 

“Stalking Horse Bid” has the meaning ascribed thereto in Section 8.1. 

“Successful Bid” has the meaning ascribed thereto in the Bidding Procedures. 

 “Transaction” means the purchase and sale of the Lands provided for in this Agreement. 
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1.2 Certain Rules of Interpretation 

In this Agreement and the Schedules: 

(a) Time shall in all respects be of the essence of this Agreement, provided that the 
time for doing or completing any matter provided for in this Agreement may be 
extended or abridged by an agreement in writing signed by the Receiver and the 
Purchaser or by an agreement between their respective solicitors who are hereby 
expressly authorized in this regard. 

(b) Unless otherwise specified, time periods within or following which any payment 
is to be made or act is to be done shall be calculated by excluding the day on 
which the period commences and including the day on which the period ends. 
Where the last day of any such time period is not a Business Day, such time 
period shall be extended to the next Business Day following the day on which it 
would otherwise end.  All times referred to in this Agreement are referenced to 
the applicable time zone in Toronto, Ontario. 

(c) All references to amounts of money in this Agreement refer to the lawful currency 
of Canada. 

(d) The descriptive headings preceding Articles and Sections of this Agreement are 
inserted solely for convenience of reference and are not intended as complete or 
accurate descriptions of the content of such Articles or Sections.  The division of 
this Agreement into Articles and Sections shall not affect the interpretation of this 
Agreement. 

(e) Where the word “including” or “includes” is used in this Agreement, it means 
“including without limitation” or “includes without limitation”. 

(f) The use of words in the singular or plural, or referring to a particular gender shall 
not limit the scope or exclude the application of any provision of this Agreement 
to such Persons or circumstances as the context otherwise permits. 

(g) Any reference to a statute, regulation or by-law shall mean the statute, regulation 
or by-law in force as at the date of this Agreement, as the same may be amended, 
re-enacted, consolidated or replaced from time to time, and any successor statute, 
regulation or by-law thereto, unless otherwise expressly provided. 

(h) Each of the agreements and obligations of any of the parties hereto in this 
Agreement, even though not expressed as a covenant, is considered for all 
purposes to be a covenant. 

(i) The language used in this Agreement is the language chosen by the parties to 
express their mutual intent and accordingly, no rule of contra preferentum or 
strict construction shall be applied against either party. 
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1.3 Entire Agreement 

(a) This Agreement and any agreements, instruments and other documents herein 
contemplated to be entered into between, by or including the parties constitute the 
entire agreement between the parties pertaining to this Transaction and supersede 
all prior agreements, understandings, negotiations and discussions, whether oral 
or written, with respect thereto, and there are no other warranties or 
representations and no other agreements between the parties in connection with 
this Transaction except as specifically set forth in this Agreement or the 
Schedules and Exhibit attached hereto. 

(b) No supplement, modification, waiver or termination (other than a termination 
pursuant to Article 4, Article 7 or Article 8) of this Agreement shall be binding 
unless executed in writing by the parties in the same manner as the execution of 
this Agreement. 

1.4 Schedules 

The following schedules attached hereto form part of this Agreement: 

Schedule A - Lands – Legal Descriptions 
Schedule B - Permitted Encumbrances 
Schedule C - Bidding Procedures 
Schedule D - Approval and Vesting Order 

ARTICLE 2 
AGREEMENT OF PURCHASE AND SALE 

2.1 Purchase and Sale of Lands 

Upon and subject to the terms and conditions of this Agreement, the Receiver will sell, 
and the Purchaser will purchase, all right, title and interest of the Receiver and Forma-Con in and 
to the Lands free and clear of all Encumbrances, other than the Permitted Encumbrances, in 
consideration of the payment of the Purchase Price.  This Agreement shall be completed on the 
Closing Date, subject to real property registrations being electronically effected in the 
appropriate land registry office. 

2.2 Binding Agreement 

The agreements of the Receiver and the Purchaser set forth in Section 2.1 create and 
constitute a binding agreement of purchase and sale for the Lands in accordance with the 
provisions of this Agreement. 

2.3 Acknowledgement of Purchaser as to Condition of Lands 

The Purchaser acknowledges and agrees that, subject to the representations and 
warranties as provided by Section 6.1: 

(a) on Closing, title to the Lands shall be subject to the Permitted Encumbrances; 
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(b) in entering into this Agreement, the Purchaser has relied and will continue to rely 
entirely and solely upon its own inspections and investigations with respect to the 
Lands, including the physical and environmental condition of the Lands and the 
review of the documentation made available to the Purchaser and the Purchaser 
acknowledges it is not relying on any information furnished by the Receiver or 
any other Person on behalf of or at the direction of the Receiver in connection 
therewith; and 

(c) the Lands are being purchased and assumed by the Purchaser on an “as is, where 
is” basis as of the Closing Date and without any express or implied agreement, 
representation or warranty of any kind whatsoever as to the title, condition, area, 
suitability for development, physical characteristics, profitability, use or zoning, 
the existence of latent defects, any environmental matter or as to the accuracy, 
currency or completeness of any information or documentation supplied or to be 
supplied in connection with the Lands and without limiting the foregoing, any and 
all conditions or warranties expressed or implied pursuant to the Sale of Goods 
Act (Ontario) will not apply and will be waived by the Purchaser. 

The Receiver shall have no obligations or responsibility to the Purchaser after Closing 
with respect to any matter relating to the Lands or the condition thereof save as otherwise 
expressly provided in this Agreement.  This Section 2.3 shall survive Closing.  

2.4 Confidentiality 

(a) Until Closing (and in the event this Agreement is terminated for any reason other 
than its completion, and also from and after such termination), the Purchaser and 
its consultants, agents, advisors and solicitors shall keep confidential all 
information, documentation and records obtained from the Receiver or its 
consultants, agents, advisors or solicitors with respect to the Lands as well as any 
information arising out of the Purchaser’s access to the Receiver’s records and the 
Lands and its due diligence with respect thereto (collectively, the “Confidential 
Information”). The Purchaser shall not use any Confidential Information for any 
purposes not related to this Transaction or in any way detrimental to the Receiver. 

Nothing herein contained shall restrict or prohibit the Purchaser from disclosing 
the Confidential Information to its consultants, agents, advisors and solicitors as 
long as such parties acknowledge the confidential nature of the Confidential 
Information or the Receiver receives such other assurances as are acceptable to it. 

(b) The Confidential Information referred to in this Section shall not include: 

(i) public information or information in the public domain at the time of 
receipt by the Purchaser or its consultants, agents, advisors and solicitors; 

(ii) information which becomes public through no fault or act of the Purchaser 
or its consultants, agents, advisors and solicitors; 
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(iii) information in the possession of the Purchaser not provided by the 
Receiver or its consultants, agents, advisors or solicitors and which 
information is not known by the Purchaser or its consultants, agents, 
advisers or solicitors to be subject to any confidentiality restrictions; 

(iv) information required to be disclosed by law; or 

(v) information received in good faith from a third party lawfully in 
possession of the information and not in breach of any confidentiality 
obligations. 

(c) If this Agreement is terminated for any reason, the Purchaser shall promptly 
return to the Receiver all Confidential Information (other than the Purchaser’s 
notes and due diligence materials) and similar material including all copies, and 
shall destroy all of the Purchaser’s notes and due diligence materials containing 
Confidential Information related to this Transaction; provided, however, that the 
Purchaser shall not be obligated to destroy any Confidential Information retained 
on its email network as a consequence of customary back-ups and its corporate 
document retention policy. 

(d) Upon request, the Receiver shall provide the Purchaser with authorizations 
executed by the Receiver and addressed to any Government Authority, 
authorizing the release of any and all information on file in respect to the Lands, 
but such authorization shall not authorize any inspections by any Government 
Authority. 

2.5 Searches and Examination 

The Purchaser waives any right to carry out any tests or physical investigations 
(including soil tests and environmental audits) of the Property. 

ARTICLE 3 
PURCHASE PRICE 

3.1 Payment of Purchase Price 

The Purchase Price shall be satisfied by the Purchaser (a) paying an amount to be 
determined by the Receiver, acting reasonably, as required to satisfy any realty taxes incurred in 
respect of or for the period prior to closing together with any interest and penalties thereon, and 
such further amounts that must be paid out to third parties on Closing as may be agreed by the 
Receiver and Purchaser, each acting reasonably, all as reflected in the Statement of Adjustments 
(the “Cash Proceeds”); and (b) by crediting an amount of the Secured Indebtedness equal to the 
balance of the Purchase Price as contemplated by Section 5.2(a) hereof. 

3.2 General Adjustments 

(a) Subject to those items referred to in Section 3.3, the adjustments (herein referred 
to as the “Adjustments”) shall include all realty taxes and local improvement 



26693986.6 

- 9 - 

rates and charges and other adjustments established by usual practice in the 
Greater Toronto Area for the purchase and sale of vacant land. In addition, the 
Adjustments shall include the other matters referred to in this Agreement which 
are stated to be the subject of adjustment and shall exclude the other matters in 
this Agreement which are stated not to be the subject of adjustment. 

(b) Adjustments shall be made as of the Adjustment Date. From and after the 
Adjustment Date, the Purchaser shall be responsible for all expenses and shall be 
entitled to all income from the Property. The Receiver shall be responsible for all 
expenses and entitled to all income from the Property for that period ending on 
the Adjustment Date. 

(c) If any item subject to adjustment cannot be determined on Closing, an estimate 
shall be made by the Receiver, acting reasonably, for purposes of Closing and a 
final adjustment shall be made when the particular item can be determined.  All 
claims for re-adjustments (save for realty taxes not yet assessed or under appeal) 
must be made within 90 days of the Closing. After the expiry of such period, such 
adjustments made by the parties shall be final and binding. 

This Section 3.2 shall survive Closing. 

3.3 Specific Adjustments 

The Receiver and the Purchaser hereby acknowledge and agree that: 

(a) in the event that there are any realty tax appeals for 2018 or any prior calendar 
year, the Receiver shall, at its option, be entitled to continue such appeals and 
shall be entitled to receive any payment resulting therefrom.  The Purchaser 
agrees to co-operate with the Receiver with respect to all such appeals. To the 
extent the Purchaser receives any of the aforementioned payments (or credits 
therefor) on or after the Closing Date, it shall hold such payments (or credits) in 
trust and forthwith remit them to the Receiver;  

(b) the Receiver shall be responsible and liable to pay and shall pay (and same shall 
be shown as an adjustment in favour of the Purchaser on the statement of 
adjustments if unpaid by Closing): 

(i) the costs and expenses in respect of the Property or the operation and 
maintenance of the Property incurred in respect of or for a period prior to 
Closing; and 

(ii) realty taxes incurred in respect of or for the period prior to Closing, it 
being understood that the Purchaser or its affiliate shall pay to the 
municipality on behalf of Forma-Con the amount required to discharge all 
realty tax arrears, interest and penalties relating to the period prior to 
closing, which amount shall be shown as an adjustment in favour of the 
Purchaser; 
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(c) the Purchaser shall be responsible and liable to pay and shall pay following 
Closing: 

(i) the costs and expenses in respect of the Property or the operation and 
maintenance of the Property incurred in respect of or for a period from and 
after the Closing; and 

(ii) realty taxes incurred in respect of or for the period from and after Closing. 

This Section 3.3 shall survive Closing. 

ARTICLE 4 
CONDITIONS 

4.1 Conditions in Favour of Receiver 

The obligation of the Receiver to complete the Transaction shall be subject to the 
following conditions: 

(a) by Closing, all of the terms, covenants and conditions of this Agreement to be 
complied with or performed by the Purchaser shall have been complied with or 
performed in all material respects; 

(b) on Closing, the representations and warranties of the Purchaser set out in Section 
6.2 shall be true and accurate in all material respects; 

(c) this Agreement shall be the Successful Bid; and 

(d) by Closing, the Court has issued an Order approving the transaction contemplated 
herein and vesting the Lands in the Purchaser free and clear of all Encumbrances 
whatsoever other than Permitted Encumbrances, which Order shall be 
substantially in the form attached as Schedule D (the “Approval and Vesting 
Order”) and which order shall be a Final Order. 

The conditions set forth in Section 4.1 are for the benefit of the Receiver and may be 
waived in whole or in part by the Receiver by Notice to the Purchaser prior to Closing. 

4.2 Conditions in Favour of Purchaser 

The obligation of the Purchaser to complete the Transaction shall be subject to the 
following conditions: 

(a) by Closing, all of the terms, covenants and conditions of this Agreement to be 
complied with or performed by the Receiver shall have been complied with or 
performed in all material respects;  

(b) on Closing, the representations and warranties of the Receiver set out in Section 
6.1 shall be true and accurate in all material respects; 
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(c) this Agreement is the Successful Bid; and 

(d) by Closing, the Court has issued the Approval and Vesting Order, and such order 
is a Final Order. 

The conditions set forth in Section 4.2 are for the benefit of the Purchaser, and may be 
waived in whole or in part by the Purchaser by Notice to the Receiver prior to the applicable date 
for the satisfaction of each of them. 

4.3 Non-Satisfaction of Conditions 

If each of the conditions in Sections 4.1 and 4.2 is not satisfied or waived as therein 
provided on or before the applicable date referred to therein, this Agreement shall be terminated, 
null and void and of no further force or effect whatsoever, and each of the Receiver and 
Purchaser shall be released from all of its liabilities and obligations under this Agreement unless 
the condition or conditions that have not been satisfied or waived were not satisfied as a result of 
its default save for those specified to survive termination.  The conditions set out in Sections 4.1 
and 4.2 are conditions to the obligations of the parties to this Agreement and are not conditions 
precedent to the existence or enforceability of this Agreement. 

4.4 Efforts to Satisfy Conditions 

Without derogating from any party’s other obligations under this Agreement (including, 
in the case of the Purchaser, the obligation to pay the Purchase Price as provided for in this 
Agreement) it is agreed that each of the Receiver and Purchaser shall act in good faith and use 
reasonable commercial efforts to satisfy, or cause to be satisfied, the conditions set forth in 
Sections 4.1 and 4.2.  Each of the Purchaser and the Receiver shall act in good faith in 
determining whether or not a condition in its favour has been satisfied. 

4.5 Title 

The Purchaser acknowledges and agrees that it has searched title to the Lands and that it 
will not be making any objection or requisition as to the title of the Lands and that it has 
accepted the state of Forma-Con’s title to the Lands.  The Purchaser acknowledges and agrees 
that title to the Lands will be subject to the Permitted Encumbrances. 

ARTICLE 5 
CLOSING DOCUMENTS 

5.1 Receiver’s Closing Documents 

On or before Closing, subject to the provisions of this Agreement, the Receiver shall 
prepare and execute or cause to be executed and shall deliver or cause to be delivered to the 
Purchaser the following: 

(a) a conveyance of the Property pursuant to the Approval and Vesting Order 
together with the Receiver’s Certificate contemplated by the Approval and 
Vesting Order; 
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(b) a direction as to the payee or payees of the Purchase Price; 

(c) a statement of adjustments to be delivered at least five (5) Business Days before 
Closing; 

(d) a certificate of  KSV Kofman Inc. pursuant to Section 116 of the Income Tax Act 
(Canada) in respect of the Transaction; and 

(e) a certificate of the Receiver confirming that, as of the Closing Date, the 
representations and warranties of the Receiver set out in Section 6.1 are true and 
accurate in all material respects, save and except with respect to any matters 
which have occurred following the Execution Date and which are listed in such 
certificate. 

All documentation shall be in form and substance acceptable to the Purchaser and the 
Receiver, each acting reasonably and in good faith, provided that none of such documents shall 
contain covenants, representations or warranties which are in addition to or more onerous upon 
either the Receiver or the Purchaser than those expressly set forth in this Agreement. 

5.2 Purchaser’s Closing Documents 

On or before Closing, subject to the provisions of this Agreement, the Purchaser shall 
execute or cause to be executed and shall deliver or cause to be delivered to the Receiver’s 
Solicitors the following: 

(a) an irrevocable direction and acknowledgment, in a form acceptable to the 
Receiver in its sole discretion from each of Bridging (as agent for 2665405) and 
2665405 acknowledging the reduction of the Secured Indebtedness in the amount 
of the Purchase Price;  

(b) a general assumption agreement and where required specific assumptions of 
Permitted Encumbrances in connection with the transfer of the Property; 

(c) any assumption agreements and other documentation in respect of Permitted 
Encumbrances which are specifically required in connection with the transfer of 
the Lands; 

(d) the HST Undertaking and Indemnity; and 

(e) all other documents which the Receiver reasonably requests to give effect to the 
Transaction and to result in the proper assumption of the Lands by the Purchaser 
and full indemnification by the Purchaser in favour of the Receiver in respect of 
all Claims by Persons other than the Purchaser relating to the Lands which arise 
or, accrue during, or relate to, the period after the Closing Date. 

Except as set out in Section 5.2(a) hereof, all documentation shall be in form and 
substance acceptable to the Purchaser and the Receiver, each acting reasonably and in good faith, 
provided that none of such documents shall contain covenants, representations or warranties 
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which are in addition to or more onerous upon either the Receiver or the Purchaser than those 
expressly set forth in this Agreement. 

5.3 Receiver’s Certificate 

Upon receipt of written confirmation from the Purchaser that all of the conditions contained in 
Section 4.2 have been satisfied or waived by the Purchaser, and upon satisfaction or waiver by 
the Receiver of all of the conditions contained in Section 4.1, the Receiver shall forthwith deliver 
to the Purchaser the Receiver’s Certificate.    

5.4 Registration and Other Costs 

(a) The Receiver shall be responsible for the costs of the Receiver’s Solicitors in 
respect of this Transaction.  The Purchaser shall be responsible for the costs of the 
Purchaser’s Solicitors.  The Purchaser shall be responsible for and pay any land 
transfer taxes payable on the transfer of the Property, all registration fees payable 
in respect of registration by it of any documents on Closing (other than discharges 
of Encumbrances which are required to be made by the Receiver, which shall be 
the responsibility of the Receiver) and all federal and provincial sales and other 
taxes payable by a purchaser upon or in connection with the conveyance or 
transfer of the Lands, including provincial retail sales tax and HST; provided, 
however, that the Purchaser shall not be required to pay HST to the Receiver on 
Closing if it delivers an undertaking to remit HST in accordance with applicable 
legislation, confirmation that it is a “registrant” under the Excise Tax Act 
(Canada) and an indemnity on the terms set out in Section 5.4(b)(i) (the “HST 
Undertaking and Indemnity”). 

(b) The Purchaser shall indemnify and save harmless the Receiver and its 
shareholders, directors, officers, employees, advisors and agents from all Claims 
incurred, suffered or sustained as a result of a failure by the Purchaser: 

(i) to pay any federal, provincial or other taxes payable by the Purchaser in 
connection with the conveyance or transfer of the Lands whether arising 
from a reassessment or otherwise, including provincial retail sales tax and 
HST, if applicable; and/or 

(ii) to file any returns, certificates, filings, elections, notices or other 
documents required to be filed by the Purchaser with any federal, 
provincial or other taxing authorities in connection with the conveyance or 
transfer of the Lands. 

This Section 5.4(b) shall survive Closing. 

5.5 Escrow Closing and Registration 

It is a condition of Closing that all matters of payment and the execution and delivery of 
Closing Documents by each party to the other shall be deemed to be concurrent requirements and 
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it is specifically agreed that nothing will be complete at the Closing until everything required at 
the Closing has been paid, executed and delivered. 

All Closing Documents and monies shall be delivered in escrow on the Closing Date as 
reasonably required by the solicitors for the parties together with receipt of such evidence as they 
shall reasonably request to the effect that all conditions of this Agreement have been satisfied. 

The Receiver and Purchaser covenant and agree to cause their respective solicitors to 
enter into a document registration agreement (the “DRA”) in the form recommended by the Law 
Society of Ontario to govern the electronic submission of the transfer/deed for the Property to the 
applicable land registry office.  

ARTICLE 6 
REPRESENTATIONS, WARRANTIES AND COVENANTS 

6.1 Receiver’s Representations 

The Receiver hereby represents and warrants to and in favour of the Purchaser that, as of 
the date of this Agreement and as of the Closing Date: 

(a) pursuant to the Receivership Order, the Receiver is the receiver of, inter alia, 
Forma-Con and, subject to the approval of the Court, has the power, authority and 
capacity to enter into this Agreement and all other agreements, documents and 
certificates contemplated hereby to be executed by Receiver and to carry out the 
transaction contemplated hereby and thereby;  

(b) the execution and delivery of this Agreement and the consummation of the 
Transaction have been duly authorized by all necessary action on the part of the 
Receiver, subject to the Bidding Procedures Order.  This Agreement is a valid and 
binding obligation of the Receiver enforceable in accordance with its terms; 

(c) the Receiver has not created any Encumbrance on the Lands, other than the 
Receiver’s Charge or the Receiver’s Borrowing Charge as contemplated in the 
Receivership Order; 

(d) the Receiver is not a non-resident of Canada for the purposes of the Income Tax 
Act (Canada); 

(e) no party has sought leave in the receivership of Forma-Con to remove the Lands 
from the proceedings; and 

(f) the Receiver has retained the services of Intercity Realty as its real estate broker 
or agent in connection with the Transaction. 

6.2 Purchaser’s Representations 

The Purchaser hereby represents and warrants to and in favour of the Receiver that, as of 
the date of this Agreement and as of the Closing Date: 
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(a) the Purchaser is a corporation existing under the laws of Province of Ontario and 
has the necessary corporate authority, power and capacity to own the Lands, enter 
into this Agreement and the documents contemplated herein, and carry out the 
Transaction, in each case on the terms and conditions herein contained; 

(b) the agreement of purchase and sale constituted on the execution and delivery of 
this Agreement, its obligations hereunder, the Transaction and the documents 
contemplated herein have been authorized by all requisite corporate proceedings 
and constitute legal, valid and binding obligations of it, enforceable against it in 
accordance with their terms; 

(c) the Person or Persons who at Closing purchase the beneficial interests in the 
Lands will be registrants for the purposes of Part IX of the Excise Tax Act 
(Canada) and, by virtue of paragraph 221(2)(b) of such law, the Receiver is not 
obliged to collect the HST from the Purchaser or to pay HST; and 

(d) the Purchaser has not retained the services of any real estate broker or agent in 
connection with the Transaction and has not dealt with any broker or agent in 
connection with the Transaction. 

ARTICLE 7 
TERMINATION; WAIVER 

7.1 Termination 

This Agreement may be terminated at any time prior to the Closing by: 

(a) mutual written consent of the Receiver and the Purchaser; 

(b) the Receiver or the Purchaser if consummation of the Transaction would violate 
any final order of the Court or any other Governmental Authority having 
competent jurisdiction, provided that the Party seeking to terminate this 
Agreement pursuant to this Section 7.1(b) shall have used its commercially 
reasonable efforts to challenge such Law, order, decree or judgment; 

(c) by the Receiver or the Purchaser, if the Court approves an Alternative Transaction 
or the sale of all or substantially all of the Lands to a Person (or group of Persons) 
other than the Purchaser; and 

(d) the Purchaser or Receiver, if the Closing shall not have occurred by 5:00 p.m. on 
March 31, 2018.  

7.2 Procedure and Effect of Termination 

In the event of termination of this Agreement by either Receiver or Purchaser pursuant to 
Section 7.1, Notice thereof shall forthwith be given by the terminating party to the other party 
and, subject to Article 8 hereof, this Agreement shall terminate, the Transaction shall be 
abandoned, without further action by any of the parties hereto; provided, however, that (a) no 
party shall be relieved of or released from any liability arising from any intentional breach by 
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such party of any provision of this Agreement, and (b) this Section 7.2, Section 2.4 and any 
section expressly stated to survive Closing shall remain in full force and effect and survive any 
termination of this Agreement. 

ARTICLE 8 
OVERBID PROCEDURES 

8.1 Bidding Procedures 

(a) The Receiver and the Purchaser acknowledge that this Agreement and the sale of 
the Lands are subject to higher and better bids and Court approval.  

(b) The Receiver and Purchaser acknowledge and agree that the Receiver shall apply 
to the Court no later than December 13, 2018, or such other date as they may 
agree, for an order (the “Bidding Procedures Order”), inter alia, recognizing 
this Agreement, and in particular the Purchase Price, as a baseline or “stalking 
horse bid” (the “Stalking Horse Bid”) and approving the Bidding Procedures, 
and the parties will use commercially reasonable efforts to have the Bidding 
Procedures Order issued.  The Purchaser acknowledges and agrees that the 
Bidding Procedures are in contemplation of determining whether a superior bid 
can be obtained for the Lands.   

8.2 Overbid Procedures 

(a) The Receiver and the Purchaser acknowledge that the Receiver must take 
reasonable steps to demonstrate that it had sought to obtain the highest or 
otherwise best price for the Lands, including entertaining higher and better offers 
from prospective bidders, and, in the event that additional qualified prospective 
bidders desire to bid for the Lands, conducting an auction (the “Auction”). 

(b) The bidding procedures to be employed with respect to this Agreement and any 
Auction shall be those reflected in the Bidding Procedures Order.  The Purchaser 
agrees to be bound by and accepts the terms and conditions of the Bidding 
Procedures as approved by the Court.  The Purchaser agrees and acknowledges 
that the Receiver is and may continue soliciting inquiries, proposals or offers for 
the Lands in connection with any Alternative Transaction pursuant to the terms of 
the Bidding Procedures and agrees and acknowledges that the bidding procedures 
contained in the Bidding Procedures may be supplemented by other customary 
procedures not inconsistent with the matters otherwise set forth therein and the 
terms of this Agreement. 

(c) The Receiver and the Purchaser agree that the provisions of this Agreement, 
including this Section 8.2 are reasonable, were a material inducement to the 
Receiver to enter into this Agreement and are designed to achieve the highest and 
best price for the Lands. 
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ARTICLE 9 
GENERAL 

9.1 Applicable Law 

This Agreement shall be construed and enforced in accordance with the laws of the 
Province of Ontario and the laws of Canada applicable thereto and shall be treated in all respects 
as an Ontario contract.  The parties hereto hereby agree to irrevocably attorn to the Courts of the 
Province of Ontario, provided that any judgement by a Court of the Province of Ontario may be 
enforced in any other jurisdiction. 

9.2 Invalidity 

If any immaterial covenant, obligation, agreement or part thereof or the application 
thereof to any Person or circumstance, to any extent, shall be invalid or unenforceable, the 
remainder of this Agreement or the application of such covenant, obligation or agreement or part 
thereof to any Person, party or circumstance other than those to which it is held invalid or 
unenforceable shall not be affected thereby.  Each covenant, obligation and agreement in this 
Agreement shall be separately valid and enforceable to the fullest extent permitted by law. 

9.3 Further Assurances 

Each of the parties hereto shall from time to time hereafter and upon any reasonable 
request of the other, execute and deliver, make or cause to be made all such further acts, deeds, 
assurances and things as may be required or necessary to more effectually implement and carry 
out the true intent and meaning of this Agreement. 

9.4 Entire Agreement 

This Agreement and any agreements, instruments and other documents herein 
contemplated to be entered into between, by or including the parties hereto constitute the entire 
agreement between the parties hereto pertaining to the agreement of purchase and sale provided 
for herein and supersede all prior agreements, understandings, negotiations and discussions, 
whether oral or written, with respect thereto, and there are no other warranties or representations 
and no other agreements between the parties hereto in connection with the agreement of purchase 
and sale provided for herein except as specifically set forth in this Agreement or the Schedules 
attached hereto. 

9.5 Waiver 

No waiver of any of the provisions of this Agreement shall be deemed or shall constitute 
a waiver of any other provision (whether or not similar) nor shall any waiver constitute a 
continuing waiver unless otherwise expressed or provided. 

9.6 Solicitors as Agents and Tender 

Any Notice, approval, waiver, agreement, instrument, document or communication 
permitted, required or contemplated in this Agreement may be given or delivered and accepted 
or received by the Purchaser’s Solicitors on behalf of the Purchaser and by the Receiver’s 
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Solicitors on behalf of the Receiver and any tender of Closing Documents may be made upon the 
Receiver’s Solicitors and the Purchaser’s Solicitors, as the case may be. 

9.7 Merger 

Except as otherwise expressly set out herein, this Agreement shall merge with the 
Closing of the Transaction. 

9.8 Successors and Assigns 

All of the covenants and agreements in this Agreement shall be binding upon the parties 
hereto and their respective successors and assigns and shall enure to the benefit of and be 
enforceable by the parties hereto and their respective successors and their permitted assigns 
pursuant to the terms and conditions of this Agreement. 

9.9 Assignment 

The Purchaser shall have no right to assign this Agreement or any rights or obligations 
under this Agreement without the prior written consent of the Receiver, acting reasonably.  
Notwithstanding the foregoing, the Purchaser may, upon Notice to the Receiver, without the 
requirement to obtain the written consent of the Receiver, assign this Agreement to an affiliate of 
the Purchaser. 

9.10 Notice 

Any notice, demand, approval, consent, information, agreement, offer, request or other 
communication (hereinafter referred to as a “Notice”) to be given under or in connection with 
this Agreement shall be in writing and shall be given by personal delivery during regular 
business hours on any Business Day or by e-mail, addressed or sent as set out below or to such 
other address as may from time to time be the subject of a Notice: 

(a) Receiver: KSV Kofman Inc.  
150 King Street West, Suite 2308 
Toronto, ON  M5H 1J9 

Attention: Bobby Kofman and Noah Goldstein 
E-mail: bkofman@ksvadvisory.com and ngoldstein@ksvadvisory.com

with a copy to the Receiver’s Solicitors: 

Torys LLP 
79 Wellington Street West (TD South Tower) 
Box 270 
Toronto, ON  M5K 1N2 

Attention: Scott Bomhof and Adam Slavens 
Email: sbomhof@torys.com and aslavens@torys.com
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(b) Purchaser: 2657897 Ontario Inc. 
Suite 2925 
77 King St. W. 
P.O. Box 322 
Toronto, ON  M5K 1K7 

Attention:  Natasha Sharpe 
Email: nsharpe@bridgingfinance.ca

with a copy to the Purchaser’s Solicitor: 

Goodmans LLP 
Suite 3400 
333 Bay Street (West Tower) 
Toronto, ON  M5H 2S7 

Attention: Christopher Armstrong and Jeffrey Shore 
Email: carmstrong@goodmans.ca and jshore@goodmans.ca 

Any Notice, if personally delivered, shall be deemed to have been validly and effectively given 
and received on the date of such delivery and if sent by e-mail with confirmation of transmission 
prior to 5:00 p.m., shall be deemed to have been validly and effectively given and received on 
the Business Day it was sent unless the confirmation of transmission was after 5:00 p.m. in 
which case it shall be deemed to have been received on the next following Business Day. 

9.11 Subdivision Control 

This Agreement and the Transactions are subject to compliance with Section 50 of the 
Planning Act (Ontario).  

9.12 Effect of Termination of Agreement 

Notwithstanding the termination of this Agreement for any reason, the confidentiality 
provisions contained in Section 2.4 of this Agreement shall survive termination and shall remain 
in full force and effect. 

9.13 Press Release 

Neither the Receiver nor the Purchaser shall issue a press release or other public 
announcement with respect to the Transaction, whether prior to or after Closing, unless the 
content thereof has been mutually approved by the Receiver and the Purchaser, each acting 
reasonably.  Provided, however, that in no event shall the foregoing preclude disclosure required 
under applicable securities law, so long as all reasonable commercial efforts are made prior to 
disclosure to obtain the other party’s approval of the content of such press release or other public 
announcement.   

This Section 9.13 shall survive Closing. 

mailto:nsharpe@bridgingfinance.ca
mailto:carmstrong@goodmans.ca
mailto:jshore@goodmans.ca
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9.14 Counterparts, etc. 

All parties agree that this Agreement may be executed in counterpart and transmitted by 
e-mail and that the reproduction of signatures in counterpart by way of e-mail will be treated as 
though such reproduction were executed originals.  Each party undertakes to provide the other 
with a copy of this Agreement bearing original signatures within a reasonable time after the 
Execution Date. 

[the remainder of the page is intentionally left blank] 
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SCHEDULE A 

LANDS - LEGAL DESCRIPTION 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 
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SCHEDULE B 

PERMITTED ENCUMBRANCES 

1. The reservations, limitations, exceptions, provisos and conditions, if any, expressed in
any original grants from the Crown, including the reservation of any mines and minerals
in the Crown or in any other Person, provided same have been complied with to the
Closing Date.

2. Inchoate or statutory liens for unpaid taxes, local improvement rates or water rates.

3. Any municipal by-laws or regulations affecting the Property or its use and any other
municipal land use instruments including, without limitation, official plans and zoning
and building by-laws, as well as decisions of the Committee of Adjustment or any other
competent authority permitting variances therefrom, and all applicable building codes, in
each case which do not materially impair the present use of the Property.

4. Easements for the supply of utilities or telephone services to the Property and for
drainage, storm or sanitary sewers, public utility lines, telephone lines, cable television
lines or other services, whether registered or unregistered.

5. Title defects or irregularities which are of a minor nature and will not materially impair
the use or marketability of the Property.

6. The provisions of Section 44(1)6, 7, 8, 9, 10 and 12 of the Land Titles Act (Ontario).

7. The specific encumbrances listed on Exhibit 1 attached hereto.
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EXHIBIT 1 
TO SCHEDULE B 

SPECIFIC ENCUMBRANCES 

Each of the following, but only to the extent that the Receiver has complied with the terms of the 
following: 

1. Instrument No. PR713076 registered on 2004/09/03 being a NOTICE in favour of THE
CORPORATION OF THE CITY OF BRAMPTON

2. Instrument No. R1385008 registered on 2007/12/05 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of THE REGIONAL MUNICIPALITY OF PEEL

3. Instrument No. PR1385011 registered on 2007/12/05 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of HYDRO ONE BRAMPTON NETWORKS
INC.

4. Instrument No. PR2261758 registered on 2012/09/06 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of THE REGIONAL MUNICIPALITY OF PEEL

5. Instrument No. PR2264402 registered on 2012/09/12 being a NOTICE in favour of THE
CORPORATION OF THE CITY OF BRAMPTON

6. Instrument No. PR2264436 registered on 2012/09/12 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of HYDRO ONE BRAMPTON NETWORKS
INC.
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SCHEDULE C 

BIDDING PROCEDURES 

(See Attached)
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BIDDING PROCEDURES 

Introduction 

On November 19, 2018, the Superior Court of Justice (Commercial List) (the “Court”) made an 
order (the “Receivership Order”) appointing KSV Kofman Inc. (“KSV”) as receiver and 
manager (KSV, in such capacity, the “Receiver”) of: (i) all of the assets, undertakings and 
properties of 1033803 Ontario Inc. (operating as Forma-Con Construction and Forma Finishing) 
(“Forma-Con”), including without limitation, the lands municipally known as 3420 Queen 
Street East, Brampton, Ontario (formerly 3420 Highway 7 East, Brampton, Ontario) and legally 
described in Schedule “A” hereto (the “Lands”) and 1087507 Ontario Limited; (ii) certain assets 
of Bondfield Construction Company Limited and Bondfield Construction Equipment Ltd; and 
(iii) the real property known municipally as 131 Saramia Crescent, Vaughan, Ontario (such 
proceedings, the “Receivership Proceedings”). 

The Receiver intends to bring a motion before the Court on December 13, 2018, for an order (the 
“Bidding Procedures Order”, and such motion the “Bidding Procedures Approval Motion”) 
approving:  (i) the agreement of purchase and sale (the “Stalking Horse Bid”) made as of 
December 6, 2018, between the Receiver and 2657897 Ontario Inc. (the “Stalking Horse 
Bidder”) pursuant to which the Stalking Horse Bidder has agreed to purchase the Lands; and (ii) 
the bidding procedures as described in this document (the “Bidding Procedures”).   

This document contains the Bidding Procedures to be followed by the Receiver in connection 
with the sale (the “Sale”) of the Lands.  The Receiver will conduct the Bidding Procedures in 
accordance with the Bidding Procedures Order.  All amounts specified herein are in Canadian 
dollars. 

Assets to Be Sold 

The Receiver is offering for sale all of Forma-Con’s right, title and interest in and to the Lands. 

The Bidding Procedures 

The Bidding Procedures Order approves the retention of Intercity Realty Inc. (the “Broker”) to 
act as real estate broker and listing agent for the Lands, and the entry into a retention agreement 
with the Broker by the Receiver, among other things.   

Interested parties may be provided by the Receiver with such access to due diligence materials 
and information relating to the Lands as the Receiver deems appropriate in its reasonable 
business judgment.  In the Receiver’s sole discretion, this may include the provision of access to 
an electronic data room of due diligence information.  The Receiver, in its sole discretion, may 
also require interested parties to execute a form of non-disclosure agreement in form and 
substance satisfactory to the Receiver prior to the provision of any such access.     

The Receiver shall have the right to adopt such other rules for the Bidding Procedures (including 
rules that may depart from those set forth herein) that in its reasonable business judgment will 
better promote the goals of the Bidding Procedures and/or achieving a Sale.  The Receiver may 
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seek Court approval of an amendment to the Bid Procedures that it considers material.  The 
extension of any deadline by up to two weeks shall not be considered material. 

Bid Deadline 

An interested party that desires to make a bid shall deliver written copies of its bid (including the 
Required Bid Terms and Materials) to the Broker, with a copy to the Receiver, by 5:00 p.m. 
(Toronto time) on January 18, 2018 (the “Bid Deadline”).   

Bid Requirements 

All bids (other than the Stalking Horse Bid) must include, unless such requirement is waived by 
the Receiver, the following: 

(i) A base cash purchase price equal to or greater than $16,750,000, which is the 
amount of the Stalking Horse Bid plus $250,000; provided, however, that in the 
case of a Credit Bid (as defined below), all or part of the consideration will not be 
in cash; 

(ii) A provision stating that the bidder’s offer is irrevocably open for acceptance until 
the first business day after the Lands have been sold pursuant to the closing of the 
Sale that is approved by the Court pursuant to the Sale Approval Order; 

(iii) Disclosure of the identity of each entity (including its ultimate shareholders 
and/or sponsors) that will be bidding for the Lands or otherwise participating in 
such bid and the complete terms of any such participation; 

(iv) Written evidence of a firm, irrevocable commitment for financing or other 
evidence of an ability to consummate the proposed transaction comprising such 
bid, that will allow the Receiver to make a determination as to the bidder’s 
financial and other capabilities to consummate the proposed transaction; 

(v) Written evidence, in form and substance reasonably satisfactory to the Receiver, 
of authorization and approval from the bidder’s board of directors (or comparable 
governing body) with respect to the submission, execution, delivery and closing 
of the transaction contemplated by the bid; 

(vi) An acknowledgment and representations of the bidder that: (A) it has had an 
opportunity to conduct any and all due diligence regarding the Lands prior to 
making its bid; (B) it has relied solely upon its own independent review, 
investigation and/or inspection of the Lands (including, without limitation, any 
documents in connection therewith) in making its bid; and (C) it did not rely upon 
any written or oral statements, representations, warranties, or guarantees 
whatsoever, whether express, implied, statutory or otherwise, regarding the Lands 
or the completeness of any information provided in connection therewith, except 
as expressly stated in the definitive transaction agreement(s) signed by the 
Receiver and approved by the Court; 
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(vii) An executed copy of a proposed purchase agreement and a redline of the bidder’s 
proposed purchase agreement reflecting any variations from the Stalking Horse 
Bid; and 

(viii) A cash deposit in the amount of 15% of the purchase price in the form of a wire 
transfer, certified cheque or such other form acceptable to the Receiver (the “Bid 
Deposit”), which shall be held by the Receiver in an escrow account (the 
“Escrow Account”).  Funds shall be disbursed from the Escrow Account only as 
follows: (i) if the Qualified Bidder is the Successful Bidder, its Bid Deposit will 
be applied without interest to the purchase price payable by it under its bid on the 
closing thereof or as otherwise provided for in the purchase agreement; and (ii) if 
the Qualified Bidder is not the Successful Bidder, then its Bid Deposit shall be 
returned without interest to it forthwith following the expiration of its offer; 

provided, however, that a bid shall not be subject to further due diligence, financing, bid 
protections, expense reimbursement, third party approvals or any other conditions or conditions 
precedent except those that are customary in a transaction of this nature (collectively, the 
“Required Bid Terms and Materials”).   

A bid received from a bidder that includes all of the Required Bid Terms and Materials and is 
received by the Bid Deadline is a “Qualified Bid”, and such bidder is a “Qualified Bidder”. 
Notwithstanding the bid requirements detailed above, the Stalking Horse Bid shall be deemed a 
Qualified Bid and the Stalking Horse Bidder shall be deemed a Qualified Bidder.   

The Receiver may waive strict compliance with the Bid Deadline or any one or more of the 
Required Bid Terms and Materials deem such non-compliant bid to be a Qualified Bid, provided 
that doing so shall not constitute a waiver by the Receiver of the Bid Deadline or the Required 
Bid Terms and Materials or an obligation on the part of the Receiver to designate any other bid 
as a Qualified Bid.  At any time during the Bidding Procedures, the Receiver may, in its 
reasonable business judgment, eliminate an interested party, a bidder or a Qualified Bidder (other 
than the Stalking Horse Bidder) from the Bidding Procedures, in which case such party will no 
longer be an interested party, bidder or a Qualified Bidder for the purposes of the Bidding 
Procedures.    

Credit Bids 

Other than the Stalking Horse Bidder, no bidder may provide for all or part of the consideration 
to be paid to be satisfied by way of a credit bid of secured indebtedness of Forma-Con (a “Credit 
Bid”).  The Stalking Horse Bidder shall be permitted to Credit Bid up to the full face value of the 
secured indebtedness of Forma-Con. 

“As Is, Where Is, With All Faults” 

The sale of the Lands shall be on an “as is, where is” and “with all faults” basis and without 
representations, warranties, or guarantees, express, implied or statutory, written or oral, of any 
kind, nature, or description by the Receiver or its agents, counsel, representatives, partners or 
employees, or any of the other parties participating in the procedures outlined in these Bidding 
Procedures, except as may otherwise be provided in a definitive purchase agreement with the 
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Receiver.  Any party (including, without limitation, a Qualified Bidder) shall be deemed to 
acknowledge and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Lands prior to making its bid, that it has relied solely upon its own independent 
review, investigation and/or inspection of any documents and/or the Lands in making its bid, and 
that it did not rely upon any written or oral statements, representations, warranties, or guarantees, 
express, implied, statutory or otherwise, regarding the Lands, or the completeness of any 
information provided in connection therewith or the Auction, except as expressly stated in these 
Bidding Procedures or as set forth in a definitive purchase agreement with the Receiver. 

Free of Any and All Liens 

Except as otherwise provided in the Stalking Horse Bid or another Successful Bidder’s purchase 
agreement, all of Forma-Con’s right, title and interest in and to the Lands shall be sold free and 
clear of all liens and encumbrances pursuant to the Sale Approval Order except for Permitted 
Encumbrances (as defined in the Stalking Horse Bid). 

Selection of Successful Bidder 

If one or more Qualified Bids is received by the Bid Deadline or so designated by the Receiver, 
all such Qualified Bidders shall proceed to an auction with the Stalking Horse Bidder (an 
“Auction”), which shall proceed according to the Auction Procedures set out in Schedule “B” 
hereto (the “Auction Procedures”) to identify the Successful Bidder.  In such event, the 
Receiver shall determine, in its reasonable business judgment, which Qualified Bid is the highest 
and/or best bid (the “Lead Bid”).  In determining the Lead Bid, the Receiver may consider, 
without limitation: (i) the amount and nature of the consideration; (ii) the proposed assumption 
of any liabilities and the related implied impact on recoveries for creditors; (iii) the Receiver’s 
assessment of the certainty of the Qualified Bidder to close the proposed transaction; (iv) the 
likelihood, extent and impact of any potential delays in closing; and (v) the net economic effect 
of any changes from the Stalking Horse Bid; (vi) the amount and priority of any Credit Bid; and 
(vii) such other considerations as the Receiver deems relevant in its reasonable business 
judgment.   

If no Qualified Bid is submitted by the Bid Deadline or all Qualified Bids that have been 
submitted have been withdrawn prior to the Bid Deadline, then the Stalking Horse Bid shall be 
the Successful Bid, and the Stalking Horse Bidder shall be the Successful Bidder.  

The “Successful Bid” will be either (i) the Stalking Horse Bid if no Qualified Bid is received by 
the Bid Deadline or so designated by the Receiver; (ii) in the event of an Auction, the highest 
and best bid as determined by the Receiver at the Auction; or (iii) a bid that is so designated by 
the Receiver in the event that the closing of the Sale that is approved by the Court pursuant to the 
Sale Approval Order (as defined below) does not occur by the required date pursuant to the 
Successful Bid (or such date that may otherwise be mutually agreed upon between the Receiver 
and the Successful Bidder).  The party that submitted the Successful Bid is referred to herein as 
the “Successful Bidder”. 
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Sale Approval Motion 

Subject to the availability of the Court, within ten (10) business days following the conclusion of 
the Auction, the Receiver shall bring a motion (the “Sale Approval Motion”) for an order of the 
Court authorizing and approving the Sale of the Lands to the Successful Bidder (such order, as 
approved, the “Sale Approval Order”).  At the hearing of the Sale Approval Motion, the 
Receiver shall, among other things, seek approval from the Court to consummate the Successful 
Bid. 

Acceptance of Qualified Bids 

The sale of the Lands to any Successful Bidder by the Receiver is expressly conditional upon the 
approval of the Successful Bid by the Court at the hearing of the Sale Approval Motion.  The 
Receiver's presentation of the Successful Bid to the Court for approval does not obligate the 
Receiver to close the transaction contemplated by such Successful Bid unless and until the Court 
approves the Successful Bid.  All of the Qualified Bids other than the Successful Bid, shall be 
deemed rejected by the Receiver on and as of the date of the closing of the Sale that is approved 
by the Court pursuant to the Sale Approval Order. 

In the event that the closing of the Sale that is approved by the Court pursuant to the Sale 
Approval Order does not occur by the required date pursuant to the Successful Bid (or such date 
that may otherwise be mutually agreed upon between the Receiver and the Successful Bidder), 
the Receiver shall be authorized, but not required, to: (a) exercise such rights and remedies as are 
available to the Receiver under the Successful Bid including, if applicable, deeming that the 
Successful Bidder has breached its obligations pursuant to the Successful Bid and that the 
Successful Bidder has forfeited its Deposit to the Receiver; (b) accept any Qualified Bid or other 
bid of a Qualified Bidder, including, without limitation, a bid made at the Auction, in which case 
such bid and bidder shall be a Successful Bid and Successful Bidder, respectively, for the 
purposes of these Bidding Procedures, and close the transaction under such bid; and/or (c) take 
such other steps as it deems advisable.  The Debtor reserves its right to seek all available 
damages and remedies, including specific performance, from any defaulting Successful Bidder.  

Miscellaneous 

The Receiver will oversee, in all respects, the conduct of the Bidding Procedures and, without 
limitation, the Receiver will participate in the Bidding Procedures in the manner set out in these 
Bidding Procedures and the Bidding Procedures Order. All discussions or inquiries regarding the 
Bidding Procedures should be directed to the Receiver.   

The Sale Process and these Bidding Procedures are solely for the benefit of the Receiver and 
nothing contained in the Bidding Procedures Order or these Bidding Procedures shall create any 
rights in any other person (including, without limitation, any bidder or Qualified Bidder, and any 
rights as third party beneficiaries or otherwise) other than the rights expressly granted to a 
Successful Bidder under the Bidding Procedures Order.  Other than as specifically set forth in the 
Broker’s retention agreement, the Stalking Horse Bid or in a definitive agreement between the 
Receiver and another Successful Bidder, the Bidding Procedures do not, and will not be 
interpreted to create any contractual or other legal relationship among Forma-Con, the Receiver, 
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the Broker, any interested party, any bidder, and Qualified Bidder, the Successful Bidder, or any 
other party. 

The receiver may consult with any other parties with a material interest in the Receivership 
Proceedings regarding the status and material information and developments relating to the 
Bidding Procedures to the extent considered appropriate by the Receiver; provided that such 
parties may be required to enter into confidentiality arrangements satisfactory to the Receiver. 

Subject to the terms of the Receivership Order, participants in the Bidding Procedures are 
responsible for all costs, expenses and liabilities incurred by them in connection with the 
submission of any bids, participation in the Auction, due diligence activities, and any further 
negotiations or other actions whether or not they lead to the consummation of a transaction.  

Except as provided in the Bidding Procedures Order and Bidding Procedures, the Court shall 
retain jurisdiction to hear and determine all matters arising from or relating to the 
implementation of the Bidding Procedures Order and the Bidding Procedures. 
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Schedule “A” 

Legal Description of the Lands 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 
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Schedule “B” 

Auction Procedures 

1. If the Receiver determines to conduct an Auction pursuant to the Bidding Procedures, the
Receiver will notify the Qualified Bidders who made a Qualified Bid that the Auction
will be held at the offices of Torys LLP at 10:00 a.m. (Toronto time) on date that is
determined by the Receiver, provided that that is not later than five business days after
the Bid Deadline, or such other place and time as the Receiver may advise. Capitalized
terms used but not defined have the meaning given to them in the Bidding Procedures.

2. The Auction shall be conducted in accordance with the following procedures:

(a) Participation At The Auction. Only a Qualified Bidder is eligible to participate in 
the Auction. The Receiver shall provide all Qualified Bidders with the amount of 
the Leading Bid, a copy thereof and a blackline to the Stalking Horse Bid by 
5:00pm (Toronto Time) two business days before the scheduled date of the 
Auction. Each Qualified Bidder must inform the Receiver whether it intends to 
participate in the Auction no later than 12:00 p.m. (Toronto time) on the business 
day prior to the Auction. Only the authorized representatives of each of the 
Qualified Bidders, the Receiver, Forma-Con, Bridging Finance Inc. and their 
respective counsel and other advisors shall be permitted to attend the Auction. 

(b) Bidding at the Auction. Bidding at the Auction shall be conducted in rounds. The 
Leading Bid shall constitute the “Opening Bid” for the first round and the highest 
Overbid (as defined below) at the end of each round shall constitute the “Opening 
Bid” for the following round. In each round, a Qualified Bidder may submit no 
more than one Overbid. Any Qualified Bidder who bids in a round (including the 
Qualified Bidder that submitted the Opening Bid for such round) shall be entitled 
to participate in the next round of bidding at the Auction. 

(c) Receiver Shall Conduct The Auction. The Receiver and its advisors shall direct 
and preside over the Auction. At the start of each round of the Auction, the 
Receiver shall provide the terms of the Opening Bid to all participating Qualified 
Bidders at the Auction. The determination of which Qualified Bid constitutes the 
Opening Bid for each round shall take into account any and all factors that the 
Receiver reasonably deems relevant to the value of the Qualified Bid, including, 
among other things, the following: (i) the amount and nature of the consideration; 
(ii) the proposed assumption of any liabilities and the related implied impact on 
recoveries for creditors; (iii) the Receiver’s assessment of the certainty of the 
Qualified Bidder to close the proposed transaction; (iv) the likelihood, extent and 
impact of any potential delays in closing; (v) the net economic effect of any 
changes from the Opening Bid of the previous round; (vi) the amount and priority 
of any Credit Bid; and (vii) such other considerations as the Receiver deems 
relevant in its reasonable business judgment (collectively, the “Bid Assessment 
Criteria”). All Bids made after the Opening Bid shall be Overbids, and shall be 
made and received on an open basis, and all material terms of the highest and best 
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Overbid shall be fully disclosed to all other Qualified Bidders that are 
participating in the Auction. The Receiver shall maintain a record of the Opening 
Bid and all Overbids made and announced at the Auction. 

(d) Terms of Overbids. An “Overbid” is any Bid made at the Auction subsequent to 
the Receiver’s announcement of the Opening Bid. To submit an Overbid, in any 
round of the Auction, a Qualified Bidder must comply with the following 
conditions: 

(i) Minimum Overbid Increment: Any Overbid shall be made in such 
increments as the Receiver may determine in order to facilitate the 
Auction (the “Minimum Overbid Increment”). The amount of any 
Overbid shall not be less than the amount of the Opening Bid, plus the 
Minimum Overbid Increment(s) at that time, plus any additional Minimum 
Overbid Increments. 

(ii) The Bid Requirements same as for Qualified Bids: Except as modified 
herein, an Overbid must comply with the Bid Requirements, provided, 
however, that the Bid Deadline shall not apply. 

(iii) Announcing Overbids: At the end of each round of bidding, the Receiver 
shall announce the identity of the Qualified Bidder and the material terms 
of the then highest and/or best Overbid and the basis for calculating the 
total consideration offered in such Overbid based on, among other things, 
the Bid Assessment Criteria. 

(iv) Consideration of Overbids: The Receiver reserves the right to make one or 
more adjournments in the Auction to, among other things: (A) allow 
individual Qualified Bidders to consider how they wish to proceed; (B) 
consider and determine the current highest and/or best Overbid at any 
given time during the Auction; and (C) give Qualified Bidders the 
opportunity to provide the Receiver with such additional evidence as it 
may require that the Qualified Bidder has obtained all required internal 
corporate approvals, has sufficient internal resources, or has received 
sufficient non-contingent debt and/or equity funding commitments, to 
consummate the proposed transaction at the prevailing Overbid amount. 
The Receiver may have clarifying discussions with a Qualified Bidder, 
and the Receiver may allow a Qualified Bidder to make technical 
clarifying changes to its Overbid following such discussions. 

(v) Failure to Bid: If at the end of any round of bidding a Qualified Bidder 
(other than the Qualified Bidder that submitted the then highest and/or 
best Overbid or Opening Bid, as applicable) fails to submit an Overbid, 
then such Qualified Bidder shall not be entitled to continue to participate 
in the Auction. 
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(vi) Credit Bids:  Bids at the Auction by the Stalking Horse Bidder may 
provide for all or part of the consideration to be paid to be satisfied by way 
of a credit bid up to the full face value of secured indebtedness of Forma-
Con (a “Credit Bid”).  No other Qualified Bidder may Credit Bid at the 
Auction.    

(e) Additional Procedures. The Receiver may adopt rules for the Auction at or prior 
to the Auction that will better promote the goals of the Auction, including rules 
pertaining to the structure of the Auction, the order of bidding provided they are 
not inconsistent with any of the provisions of the Bidding Procedures (including 
these Auction Procedures) and provided further that no such rules may change the 
requirement that all material terms of the then highest and/or best Overbid at the 
end of each round of bidding will be fully disclosed to all other Qualified Bidders. 

(f) Closing the Auction. The Auction shall be closed after the Receiver has:  (i) 
reviewed the final Overbid of each Qualified Bidder on the basis of financial and 
contractual terms and the factors relevant to the sale process, including those 
factors affecting the speed and certainty of consummating the proposed sale; and 
(ii) identified the Successful Bid and advised the Qualified Bidders participating 
in the Auction of such determination. 

(g) Finalizing Documentation. Promptly following a bid of a Qualified Bidder being 
declared the Successful Bid, the Qualified Bidder shall execute and deliver such 
revised and updated definitive transaction agreements as may be required to 
reflect and evidence the Successful Bid. 
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SCHEDULE D 

APPROVAL AND VESTING ORDER 

(See Attached) 



  

  

Court File No. CV-18-608978-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

THE HONOURABLE       

JUSTICE       

) 
) 
) 

WEEKDAY, THE #  

DAY OF MONTH, 20YR 

 

B E T W E E N:   

BRIDGING FINANCE INC., as agent for 
2665405 ONTARIO INC. 

 

Applicant 

-and- 

1033803 ONTARIO INC. and 1087507 ONTARIO LIMITED 

Respondents 

APPROVAL AND VESTING ORDER 

 

THIS MOTION, made by KSV Kofman Inc. in its capacity as the Court-appointed 

receiver (the “Receiver”) of the undertaking, property and assets of, inter alia, 1033803 Ontario 

Inc. (the “Debtor”) for an order approving the sale transaction (the “Transaction”) 

contemplated by an agreement of purchase and sale (the “Sale Agreement”) between the 

Receiver and 2657897 Ontario Inc. (the “Purchaser”) dated [DATE] and appended to the 

Report of the Receiver dated [DATE] (the “Report”), and vesting in the Purchaser the Debtor’s 

right, title and interest in and to the Lands (as defined in the Sale Agreement, and as further set 

out on Schedule A hereto), was heard this day at 330 University Avenue, Toronto, Ontario. 



 

  

- 2 - 

ON READING the Report and on hearing the submissions of counsel for the Receiver 

and the Purchaser, no one appearing for any other person on the service list, although properly 

served as appears from the affidavit of [NAME] sworn [DATE] filed:  

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, 

with such minor amendments as the Receiver may deem necessary.  The Receiver is hereby 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Transaction and for the conveyance of 

the Lands to the Purchaser. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule B hereto (the 

“Receiver's Certificate”), all of the Debtor's right, title and interest in and to the Lands shall 

vest absolutely in the Purchaser, free and clear of and from any and all security interests 

(whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts 

(whether contractual, statutory, or otherwise), liens, executions, levies, encumbrances, charges, 

or other financial or monetary claims, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise (collectively, the “Claims”) 

including, without limiting the generality of the foregoing: (i) any encumbrances or charges 

created by the Order of the Honourable Justice Hainey dated November 19, 2018; and (ii) all 

charges, security interests or claims evidenced by registrations pursuant to the Personal Property 

Security Act (Ontario) or any other personal property registry system; and (iii) those Claims 

listed on Schedule C hereto (all of which are collectively referred to as the “Encumbrances”, 

which term shall not include the Permitted Encumbrances (as defined in the Sale Agreement) 

and, for greater certainty, this Court orders that all of the Encumbrances affecting or relating to 

the Lands are hereby expunged and discharged as against the Lands.  

3. THIS COURT ORDERS that upon the registration in the Land Titles Division of Peel 

(No. 43) of an Application for Vesting Order in the form prescribed by the Land Titles Act, the 

Land Registrar for the Land Titles Division of Peel (No. 43) is hereby directed to enter the 

Purchaser as the owner of the Lands in fee simple, and is hereby directed to delete and expunge 

from title to the Lands all of the Claims listed in Schedule C hereto. 
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4. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof. 

5. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of the Debtor; 

the vesting of the Lands in the Purchaser pursuant to this Order shall be binding on any trustee in 

bankruptcy that may be appointed in respect of the Debtor and shall not be void or voidable by 

creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent preference, 

assignment, fraudulent conveyance, transfer at undervalue, or other reviewable transaction under 

the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or provincial 

legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any 

applicable federal or provincial legislation. 

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order. 

 

       ____________________________________ 



  

  

 

SCHEDULE A– Lands - Legal Description 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 

 



  

  

 

Schedule B – Receiver’s Certificate 

Court File No. CV-18-608978-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

B E T W E E N:   

BRIDGING FINANCE INC., as agent for 
2665405 ONTARIO INC. 

 

Applicant 

-and- 

1033803 ONTARIO INC. and 1087507 ONTARIO LIMITED 

Respondents 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Justice Hainey of the Ontario Superior Court of Justice (the 

“Court”) dated November 19, 2018, KSV Kofman Inc. was appointed as the receiver (the “Receiver”) of the 

undertaking, property and assets of, inter alia, 1033803 Ontario Inc. (the “Debtor”).  

B. Pursuant to an Order of the Court dated [DATE], the Court approved the agreement of purchase and 

sale made as of , 2018 (the “Sale Agreement”) between the Receiver and 2657897 Ontario Inc. (the 

“Purchaser”) and provided for the vesting in the Purchaser of the Debtor’s right, title and interest in and to 

the Lands, which vesting is to be effective with respect to the Lands upon the delivery by the Receiver to the 

Purchaser of a certificate confirming (i) that the conditions to Closing as set out in Sections [4.1 and 4.2] of 

the Sale Agreement have been satisfied or waived by the Receiver and the Purchaser; and (ii) the Transaction 

has been completed to the satisfaction of the Receiver. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the Sale 

Agreement. 

THE RECEIVER CERTIFIES the following: 



 

  

1. The conditions to Closing as set out in Sections [4.1 and 4.2] of the Sale Agreement have been 

satisfied or waived by the Receiver and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

4. This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE]. 

  

 

 KSV Kofman Inc., in its capacity as Receiver 
of the undertaking, property and assets of, 
inter alia, 1033803 Ontario Inc., and not in its 
personal capacity 

  Per:  
   Name:  
   Title:  
 

 

 

 

 

 



  

  

 

Schedule C – Claims to be deleted and expunged from title to Real Property 

Party From Party To Instrument Type Registration Number 

1033803 Ontario Inc.  Bridging Finance Inc.  Charge/mortgage PR3170291  
(2017/07/25) 

1033803 Ontario Inc. Bridging Finance Inc.  Notice of assignment of 
rents - general 

PR3170292 
(2017/07/25) 
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AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT made as of the 6th day of December, 2018, 

BETWEEN: 

KSV KOFMAN INC., in its capacity as Court-appointed receiver of all 
of the assets, undertakings and properties of 1033803 Ontario Inc., and not 
in its personal capacity 

(in such capacity, the “Receiver”) 

OF THE FIRST PART, 

-and- 

2657897 ONTARIO INC. 

(the “Purchaser”) 

OF THE SECOND PART. 

WHEREAS pursuant to an order of the Ontario Superior Court of Justice (Commercial 
List) issued on November 19, 2018 (the “Receivership Order”), the Receiver was appointed as 
receiver of, inter alia, all of the assets, undertakings and properties of 1033803 Ontario Inc., 
operating as Forma-Con Construction and Forma Finishing (“Forma-Con”);  

AND WHEREAS the Receiver will seek the Bidding Procedures Order pursuant to 
which the Receiver will be authorized to enter into this Agreement and commence the sale 
process with respect to the Lands (as defined herein) in accordance with the Bidding Procedures 
(as defined herein);  

AND WHEREAS the Purchaser has agreed: (i) to act as a “stalking horse bidder”, and 
(ii) to purchase the Lands in the absence of a superior bid to the transaction of purchase and sale 
contemplated in this Agreement pursuant to the Bidding Procedures;  

NOW THEREFORE, in consideration of the mutual covenants and agreements set forth 
in this Agreement and for other good and valuable consideration (the receipt and sufficiency of 
which are hereby acknowledged), the parties hereby agree and declare as follows: 

ARTICLE 1 
INTERPRETATION 

1.1 Definitions 

The terms defined herein shall have, for all purposes of this agreement, the following 
meanings, unless the context expressly or by necessary implication otherwise requires: 
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“2665405” means 2665405 Ontario Inc. 

“Adjustment Date” means 11:59 p.m. on the day preceding the Closing Date. 

“Adjustments” means the adjustments to the Purchase Price provided for and determined 
pursuant to Sections 3.2 and 3.3. 

“Agreement” means this agreement of purchase and sale and the schedules attached hereto, as 
amended from time to time; “Article”, “Section” and “Subsection” mean and refer to the 
specified article, section and subsection of this Agreement. 

“Alternative Transaction” means a transaction pursuant to a bid made by a Person other than 
the Purchaser which is selected by the Receiver as the highest and best offer in accordance with 
the Bidding Procedures. 

“Approval and Vesting Order” has the meaning set forth in Section 4.1(d). 

“Applicable Laws” means all statutes, laws, by-laws, rules, regulations, ordinances, orders, 
judgments, decrees, decisions or other requirements having the force of law of Governmental 
Authorities having jurisdiction, whether federal, provincial, municipal or otherwise. 

“Auction” has the meaning ascribed thereto in Section 8.2(a). 

“BCCL” means Bondfield Construction Company Limited.  

“Bidding Procedures” means the bidding procedures attached as Schedule C. 

“Bidding Procedures Order” has the meaning set out in Section 8.1. 

“Bridging” means Bridging Finance Inc., as agent under the Credit Agreement. 

“Business Day” means any day, other than a Saturday, Sunday or legal holiday in Toronto, 
Ontario. 

“Cash Proceeds” has the meaning ascribed to such term in Section 3.1. 

“Claims” means any and all claims, demands, complaints, grievances, actions, applications, 
suits, causes of action, orders, charges, indictments, prosecutions or other similar processes, 
assessments or reassessments, judgments, debts, liabilities, expenses, costs, damages or losses, 
contingent or otherwise, whether liquidated or unliquidated, matured or unmatured, disputed or 
undisputed, contractual, legal or equitable, including loss of value, professional fees, including 
solicitor and client costs and disbursements, and all costs incurred in investigating or pursuing 
any of the foregoing or any proceedings relating to any of the foregoing, related to Forma-Con or 
the Lands, and “Claim” means any one of them. 

“Closing” means the successful closing and consummation of the Transaction. 

 “Closing Date” means 10:00 a.m. (Toronto time) on the day that is which is three (3) Business 
Days after issuance of the Approval and Vesting Order. 
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“Court” means the Ontario Superior Court of Justice (Commercial List).  

 “Closing Documents” means, collectively, the agreements, instruments and other documents to 
be delivered by the Receiver to the Purchaser pursuant to Section 5.1 and the agreements, 
instruments and other documents to be delivered by the Purchaser to the Receiver pursuant to 
Section 5.2. 

“Confidential Information” has the meaning ascribed thereto in Section 2.4. 

“Credit Agreement” means that certain credit agreement letter dated as of July 24, 2017 
between BCCL and Bridging, as agent for certain lenders, as such lenders interests were assigned 
to 2665405 pursuant to an assignment and assumption agreement dated November 15, 2018. 

“DRA” has the meaning ascribed thereto in Section 5.5. 

 “Encumbrances” means all mortgages, pledges, charges, liens, trusts, deemed trusts, prior 
liens, debentures, hypothecs, trust deeds, assignments by way of security, security interests, 
conditional sales contracts or other title retention agreements or similar interests or instruments 
charging, or creating a security interest in, or against title to, the Lands or any part thereof or 
interest therein, and any agreements, leases, offers to lease, subleases, concessions, occupancy 
agreements, licences, options, easements, rights of way, servitudes, restrictions, executions or 
other charges or encumbrances (including notices or other registrations in respect of any of the 
foregoing) against title to the Lands or any part thereof or interest therein. 

“Execution Date” means the date upon which this Agreement is executed and delivered by each 
of the parties hereto. 

“Final Order” means an order of a court of competent jurisdiction, the operation or effect of 
which has not been stayed or subject to appeal.  

“Forma-Con” has the meaning ascribed thereto in the first recital. 

“Governmental Authority” means any government, regulatory authority, government 
department, agency, utility, commission, board, tribunal or court having jurisdiction on behalf of 
any nation, province or state or other subdivision thereof or any municipality, district or other 
subdivision thereof. 

“HST” means goods and services tax payable pursuant to the Excise Tax Act (Canada) and, 
where applicable, any corresponding or similar taxes under provisions of provincial tax law, 
including harmonized sales tax. 

“HST Undertaking and Indemnity” has the meaning ascribed thereto in Section 5.3. 

“Lands” or the “Property” means the lands municipally known as 3420 Queen Street East, 
Brampton, Ontario (formerly 3420 Highway 7 East, Brampton, Ontario) and legally described in 
Schedule A attached hereto. 

“Loan Documents and Security” means the Credit Agreement, and the security granted by 
Forma-Con in respect thereto, including (i) that certain Omnibus Guarantee dated as of July 24, 
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2017 by, among others, Forma-Con, pursuant to which Forma-Con guaranteed the Guarantee 
Obligations (as defined therein), which includes, without limitation, all indebtedness, liabilities 
and obligations of BCCL to Bridging under or in connection with the Credit Agreement, (ii) that 
certain Demand Debenture dated as of July 24, 2017 in the principal amount of $90,000,000 
made by Forma-Con in favour of Bridging with respect to the Lands, which constitutes a first 
registered charge/mortgage on the Lands, registered on July 25, 2017; (iii) that certain 
Agreement in respect of a general assignment of rents dated as of July 24, 2017 given by Forma-
Con in favour of Bridging, which is registered against the Lands; and (iv) that certain Omnibus 
General Security Agreement dated as of July 24, 2017 by, among others, Forma-Con in favour of 
Bridging.   

“Notice” has the meaning ascribed thereto in Section 9.10. 

“Order” means any order, writ, judgment, injunction, decree, rule, ruling, directive, 
determination or award made, issued or entered into by or with any Governmental Authority 
whether preliminary, interlocutory, final, including any order entered into by the Court. 

“Permitted Encumbrances” means the Encumbrances listed in Schedule B attached hereto. 

“Person” means an individual, partnership, corporation, trust, unincorporated organization, 
government, or any department or agency thereof, and the successors and assigns thereof or the 
heirs, executors, administrators or other legal representatives of an individual. 

“Purchase Price” means Sixteen Million, Five Hundred Thousand Dollars ($16,500,000), 
exclusive of any applicable taxes. 

“Purchaser’s Solicitors” means Goodmans LLP or such other firm or firms of solicitors or 
agents as are retained by the Purchaser from time to time and Notice of which is provided to the 
Receiver. 

“Receiver’s Certificate” means the Receiver’s Certificate (as defined in the Approval and 
Vesting Order).  

“Receiver’s Charge” and “Receiver’s Borrowing Charge” have the meanings ascribed to those 
terms in the Receivership Order. 

“Receiver’s Solicitors” means Torys LLP. 

 “Secured Indebtedness” means the aggregate of all principal, interest, costs, fees, expenses and 
other amounts owing by Forma-Con under the Loan Documents and Security as of the Closing 
Date. 

“Stalking Horse Bid” has the meaning ascribed thereto in Section 8.1. 

“Successful Bid” has the meaning ascribed thereto in the Bidding Procedures. 

 “Transaction” means the purchase and sale of the Lands provided for in this Agreement. 
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1.2 Certain Rules of Interpretation 

In this Agreement and the Schedules: 

(a) Time shall in all respects be of the essence of this Agreement, provided that the 
time for doing or completing any matter provided for in this Agreement may be 
extended or abridged by an agreement in writing signed by the Receiver and the 
Purchaser or by an agreement between their respective solicitors who are hereby 
expressly authorized in this regard. 

(b) Unless otherwise specified, time periods within or following which any payment 
is to be made or act is to be done shall be calculated by excluding the day on 
which the period commences and including the day on which the period ends. 
Where the last day of any such time period is not a Business Day, such time 
period shall be extended to the next Business Day following the day on which it 
would otherwise end.  All times referred to in this Agreement are referenced to 
the applicable time zone in Toronto, Ontario. 

(c) All references to amounts of money in this Agreement refer to the lawful currency 
of Canada. 

(d) The descriptive headings preceding Articles and Sections of this Agreement are 
inserted solely for convenience of reference and are not intended as complete or 
accurate descriptions of the content of such Articles or Sections.  The division of 
this Agreement into Articles and Sections shall not affect the interpretation of this 
Agreement. 

(e) Where the word “including” or “includes” is used in this Agreement, it means 
“including without limitation” or “includes without limitation”. 

(f) The use of words in the singular or plural, or referring to a particular gender shall 
not limit the scope or exclude the application of any provision of this Agreement 
to such Persons or circumstances as the context otherwise permits. 

(g) Any reference to a statute, regulation or by-law shall mean the statute, regulation 
or by-law in force as at the date of this Agreement, as the same may be amended, 
re-enacted, consolidated or replaced from time to time, and any successor statute, 
regulation or by-law thereto, unless otherwise expressly provided. 

(h) Each of the agreements and obligations of any of the parties hereto in this 
Agreement, even though not expressed as a covenant, is considered for all 
purposes to be a covenant. 

(i) The language used in this Agreement is the language chosen by the parties to 
express their mutual intent and accordingly, no rule of contra preferentum or 
strict construction shall be applied against either party. 
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1.3 Entire Agreement 

(a) This Agreement and any agreements, instruments and other documents herein 
contemplated to be entered into between, by or including the parties constitute the 
entire agreement between the parties pertaining to this Transaction and supersede 
all prior agreements, understandings, negotiations and discussions, whether oral 
or written, with respect thereto, and there are no other warranties or 
representations and no other agreements between the parties in connection with 
this Transaction except as specifically set forth in this Agreement or the 
Schedules and Exhibit attached hereto. 

(b) No supplement, modification, waiver or termination (other than a termination 
pursuant to Article 4, Article 7 or Article 8) of this Agreement shall be binding 
unless executed in writing by the parties in the same manner as the execution of 
this Agreement. 

1.4 Schedules 

The following schedules attached hereto form part of this Agreement: 

Schedule A - Lands – Legal Descriptions 
Schedule B - Permitted Encumbrances 
Schedule C - Bidding Procedures 
Schedule D - Approval and Vesting Order 

ARTICLE 2 
AGREEMENT OF PURCHASE AND SALE 

2.1 Purchase and Sale of Lands 

Upon and subject to the terms and conditions of this Agreement, the Receiver will sell, 
and the Purchaser will purchase, all right, title and interest of the Receiver and Forma-Con in and 
to the Lands free and clear of all Encumbrances, other than the Permitted Encumbrances, in 
consideration of the payment of the Purchase Price.  This Agreement shall be completed on the 
Closing Date, subject to real property registrations being electronically effected in the 
appropriate land registry office. 

2.2 Binding Agreement 

The agreements of the Receiver and the Purchaser set forth in Section 2.1 create and 
constitute a binding agreement of purchase and sale for the Lands in accordance with the 
provisions of this Agreement. 

2.3 Acknowledgement of Purchaser as to Condition of Lands 

The Purchaser acknowledges and agrees that, subject to the representations and 
warranties as provided by Section 6.1: 

(a) on Closing, title to the Lands shall be subject to the Permitted Encumbrances; 
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(b) in entering into this Agreement, the Purchaser has relied and will continue to rely 
entirely and solely upon its own inspections and investigations with respect to the 
Lands, including the physical and environmental condition of the Lands and the 
review of the documentation made available to the Purchaser and the Purchaser 
acknowledges it is not relying on any information furnished by the Receiver or 
any other Person on behalf of or at the direction of the Receiver in connection 
therewith; and 

(c) the Lands are being purchased and assumed by the Purchaser on an “as is, where 
is” basis as of the Closing Date and without any express or implied agreement, 
representation or warranty of any kind whatsoever as to the title, condition, area, 
suitability for development, physical characteristics, profitability, use or zoning, 
the existence of latent defects, any environmental matter or as to the accuracy, 
currency or completeness of any information or documentation supplied or to be 
supplied in connection with the Lands and without limiting the foregoing, any and 
all conditions or warranties expressed or implied pursuant to the Sale of Goods 
Act (Ontario) will not apply and will be waived by the Purchaser. 

The Receiver shall have no obligations or responsibility to the Purchaser after Closing 
with respect to any matter relating to the Lands or the condition thereof save as otherwise 
expressly provided in this Agreement.  This Section 2.3 shall survive Closing.  

2.4 Confidentiality 

(a) Until Closing (and in the event this Agreement is terminated for any reason other 
than its completion, and also from and after such termination), the Purchaser and 
its consultants, agents, advisors and solicitors shall keep confidential all 
information, documentation and records obtained from the Receiver or its 
consultants, agents, advisors or solicitors with respect to the Lands as well as any 
information arising out of the Purchaser’s access to the Receiver’s records and the 
Lands and its due diligence with respect thereto (collectively, the “Confidential 
Information”). The Purchaser shall not use any Confidential Information for any 
purposes not related to this Transaction or in any way detrimental to the Receiver. 

Nothing herein contained shall restrict or prohibit the Purchaser from disclosing 
the Confidential Information to its consultants, agents, advisors and solicitors as 
long as such parties acknowledge the confidential nature of the Confidential 
Information or the Receiver receives such other assurances as are acceptable to it. 

(b) The Confidential Information referred to in this Section shall not include: 

(i) public information or information in the public domain at the time of 
receipt by the Purchaser or its consultants, agents, advisors and solicitors; 

(ii) information which becomes public through no fault or act of the Purchaser 
or its consultants, agents, advisors and solicitors; 
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(iii) information in the possession of the Purchaser not provided by the 
Receiver or its consultants, agents, advisors or solicitors and which 
information is not known by the Purchaser or its consultants, agents, 
advisers or solicitors to be subject to any confidentiality restrictions; 

(iv) information required to be disclosed by law; or 

(v) information received in good faith from a third party lawfully in 
possession of the information and not in breach of any confidentiality 
obligations. 

(c) If this Agreement is terminated for any reason, the Purchaser shall promptly 
return to the Receiver all Confidential Information (other than the Purchaser’s 
notes and due diligence materials) and similar material including all copies, and 
shall destroy all of the Purchaser’s notes and due diligence materials containing 
Confidential Information related to this Transaction; provided, however, that the 
Purchaser shall not be obligated to destroy any Confidential Information retained 
on its email network as a consequence of customary back-ups and its corporate 
document retention policy. 

(d) Upon request, the Receiver shall provide the Purchaser with authorizations 
executed by the Receiver and addressed to any Government Authority, 
authorizing the release of any and all information on file in respect to the Lands, 
but such authorization shall not authorize any inspections by any Government 
Authority. 

2.5 Searches and Examination 

The Purchaser waives any right to carry out any tests or physical investigations 
(including soil tests and environmental audits) of the Property. 

ARTICLE 3 
PURCHASE PRICE 

3.1 Payment of Purchase Price 

The Purchase Price shall be satisfied by the Purchaser (a) paying an amount to be 
determined by the Receiver, acting reasonably, as required to satisfy any realty taxes incurred in 
respect of or for the period prior to closing together with any interest and penalties thereon, and 
such further amounts that must be paid out to third parties on Closing as may be agreed by the 
Receiver and Purchaser, each acting reasonably, all as reflected in the Statement of Adjustments 
(the “Cash Proceeds”); and (b) by crediting an amount of the Secured Indebtedness equal to the 
balance of the Purchase Price as contemplated by Section 5.2(a) hereof. 

3.2 General Adjustments 

(a) Subject to those items referred to in Section 3.3, the adjustments (herein referred 
to as the “Adjustments”) shall include all realty taxes and local improvement 
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rates and charges and other adjustments established by usual practice in the 
Greater Toronto Area for the purchase and sale of vacant land. In addition, the 
Adjustments shall include the other matters referred to in this Agreement which 
are stated to be the subject of adjustment and shall exclude the other matters in 
this Agreement which are stated not to be the subject of adjustment. 

(b) Adjustments shall be made as of the Adjustment Date. From and after the 
Adjustment Date, the Purchaser shall be responsible for all expenses and shall be 
entitled to all income from the Property. The Receiver shall be responsible for all 
expenses and entitled to all income from the Property for that period ending on 
the Adjustment Date. 

(c) If any item subject to adjustment cannot be determined on Closing, an estimate 
shall be made by the Receiver, acting reasonably, for purposes of Closing and a 
final adjustment shall be made when the particular item can be determined.  All 
claims for re-adjustments (save for realty taxes not yet assessed or under appeal) 
must be made within 90 days of the Closing. After the expiry of such period, such 
adjustments made by the parties shall be final and binding. 

This Section 3.2 shall survive Closing. 

3.3 Specific Adjustments 

The Receiver and the Purchaser hereby acknowledge and agree that: 

(a) in the event that there are any realty tax appeals for 2018 or any prior calendar 
year, the Receiver shall, at its option, be entitled to continue such appeals and 
shall be entitled to receive any payment resulting therefrom.  The Purchaser 
agrees to co-operate with the Receiver with respect to all such appeals. To the 
extent the Purchaser receives any of the aforementioned payments (or credits 
therefor) on or after the Closing Date, it shall hold such payments (or credits) in 
trust and forthwith remit them to the Receiver;  

(b) the Receiver shall be responsible and liable to pay and shall pay (and same shall 
be shown as an adjustment in favour of the Purchaser on the statement of 
adjustments if unpaid by Closing): 

(i) the costs and expenses in respect of the Property or the operation and 
maintenance of the Property incurred in respect of or for a period prior to 
Closing; and 

(ii) realty taxes incurred in respect of or for the period prior to Closing, it 
being understood that the Purchaser or its affiliate shall pay to the 
municipality on behalf of Forma-Con the amount required to discharge all 
realty tax arrears, interest and penalties relating to the period prior to 
closing, which amount shall be shown as an adjustment in favour of the 
Purchaser; 
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(c) the Purchaser shall be responsible and liable to pay and shall pay following 
Closing: 

(i) the costs and expenses in respect of the Property or the operation and 
maintenance of the Property incurred in respect of or for a period from and 
after the Closing; and 

(ii) realty taxes incurred in respect of or for the period from and after Closing. 

This Section 3.3 shall survive Closing. 

ARTICLE 4 
CONDITIONS 

4.1 Conditions in Favour of Receiver 

The obligation of the Receiver to complete the Transaction shall be subject to the 
following conditions: 

(a) by Closing, all of the terms, covenants and conditions of this Agreement to be 
complied with or performed by the Purchaser shall have been complied with or 
performed in all material respects; 

(b) on Closing, the representations and warranties of the Purchaser set out in Section 
6.2 shall be true and accurate in all material respects; 

(c) this Agreement shall be the Successful Bid; and 

(d) by Closing, the Court has issued an Order approving the transaction contemplated 
herein and vesting the Lands in the Purchaser free and clear of all Encumbrances 
whatsoever other than Permitted Encumbrances, which Order shall be 
substantially in the form attached as Schedule D (the “Approval and Vesting 
Order”) and which order shall be a Final Order. 

The conditions set forth in Section 4.1 are for the benefit of the Receiver and may be 
waived in whole or in part by the Receiver by Notice to the Purchaser prior to Closing. 

4.2 Conditions in Favour of Purchaser 

The obligation of the Purchaser to complete the Transaction shall be subject to the 
following conditions: 

(a) by Closing, all of the terms, covenants and conditions of this Agreement to be 
complied with or performed by the Receiver shall have been complied with or 
performed in all material respects;  

(b) on Closing, the representations and warranties of the Receiver set out in Section 
6.1 shall be true and accurate in all material respects; 
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(c) this Agreement is the Successful Bid; and 

(d) by Closing, the Court has issued the Approval and Vesting Order, and such order 
is a Final Order. 

The conditions set forth in Section 4.2 are for the benefit of the Purchaser, and may be 
waived in whole or in part by the Purchaser by Notice to the Receiver prior to the applicable date 
for the satisfaction of each of them. 

4.3 Non-Satisfaction of Conditions 

If each of the conditions in Sections 4.1 and 4.2 is not satisfied or waived as therein 
provided on or before the applicable date referred to therein, this Agreement shall be terminated, 
null and void and of no further force or effect whatsoever, and each of the Receiver and 
Purchaser shall be released from all of its liabilities and obligations under this Agreement unless 
the condition or conditions that have not been satisfied or waived were not satisfied as a result of 
its default save for those specified to survive termination.  The conditions set out in Sections 4.1 
and 4.2 are conditions to the obligations of the parties to this Agreement and are not conditions 
precedent to the existence or enforceability of this Agreement. 

4.4 Efforts to Satisfy Conditions 

Without derogating from any party’s other obligations under this Agreement (including, 
in the case of the Purchaser, the obligation to pay the Purchase Price as provided for in this 
Agreement) it is agreed that each of the Receiver and Purchaser shall act in good faith and use 
reasonable commercial efforts to satisfy, or cause to be satisfied, the conditions set forth in 
Sections 4.1 and 4.2.  Each of the Purchaser and the Receiver shall act in good faith in 
determining whether or not a condition in its favour has been satisfied. 

4.5 Title 

The Purchaser acknowledges and agrees that it has searched title to the Lands and that it 
will not be making any objection or requisition as to the title of the Lands and that it has 
accepted the state of Forma-Con’s title to the Lands.  The Purchaser acknowledges and agrees 
that title to the Lands will be subject to the Permitted Encumbrances. 

ARTICLE 5 
CLOSING DOCUMENTS 

5.1 Receiver’s Closing Documents 

On or before Closing, subject to the provisions of this Agreement, the Receiver shall 
prepare and execute or cause to be executed and shall deliver or cause to be delivered to the 
Purchaser the following: 

(a) a conveyance of the Property pursuant to the Approval and Vesting Order 
together with the Receiver’s Certificate contemplated by the Approval and 
Vesting Order; 
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(b) a direction as to the payee or payees of the Purchase Price; 

(c) a statement of adjustments to be delivered at least five (5) Business Days before 
Closing; 

(d) a certificate of  KSV Kofman Inc. pursuant to Section 116 of the Income Tax Act 
(Canada) in respect of the Transaction; and 

(e) a certificate of the Receiver confirming that, as of the Closing Date, the 
representations and warranties of the Receiver set out in Section 6.1 are true and 
accurate in all material respects, save and except with respect to any matters 
which have occurred following the Execution Date and which are listed in such 
certificate. 

All documentation shall be in form and substance acceptable to the Purchaser and the 
Receiver, each acting reasonably and in good faith, provided that none of such documents shall 
contain covenants, representations or warranties which are in addition to or more onerous upon 
either the Receiver or the Purchaser than those expressly set forth in this Agreement. 

5.2 Purchaser’s Closing Documents 

On or before Closing, subject to the provisions of this Agreement, the Purchaser shall 
execute or cause to be executed and shall deliver or cause to be delivered to the Receiver’s 
Solicitors the following: 

(a) an irrevocable direction and acknowledgment, in a form acceptable to the 
Receiver in its sole discretion from each of Bridging (as agent for 2665405) and 
2665405 acknowledging the reduction of the Secured Indebtedness in the amount 
of the Purchase Price;  

(b) a general assumption agreement and where required specific assumptions of 
Permitted Encumbrances in connection with the transfer of the Property; 

(c) any assumption agreements and other documentation in respect of Permitted 
Encumbrances which are specifically required in connection with the transfer of 
the Lands; 

(d) the HST Undertaking and Indemnity; and 

(e) all other documents which the Receiver reasonably requests to give effect to the 
Transaction and to result in the proper assumption of the Lands by the Purchaser 
and full indemnification by the Purchaser in favour of the Receiver in respect of 
all Claims by Persons other than the Purchaser relating to the Lands which arise 
or, accrue during, or relate to, the period after the Closing Date. 

Except as set out in Section 5.2(a) hereof, all documentation shall be in form and 
substance acceptable to the Purchaser and the Receiver, each acting reasonably and in good faith, 
provided that none of such documents shall contain covenants, representations or warranties 



26693986.6 
 

- 13 - 

  
 

which are in addition to or more onerous upon either the Receiver or the Purchaser than those 
expressly set forth in this Agreement. 

5.3 Receiver’s Certificate 

Upon receipt of written confirmation from the Purchaser that all of the conditions contained in 
Section 4.2 have been satisfied or waived by the Purchaser, and upon satisfaction or waiver by 
the Receiver of all of the conditions contained in Section 4.1, the Receiver shall forthwith deliver 
to the Purchaser the Receiver’s Certificate.    

5.4 Registration and Other Costs 

(a) The Receiver shall be responsible for the costs of the Receiver’s Solicitors in 
respect of this Transaction.  The Purchaser shall be responsible for the costs of the 
Purchaser’s Solicitors.  The Purchaser shall be responsible for and pay any land 
transfer taxes payable on the transfer of the Property, all registration fees payable 
in respect of registration by it of any documents on Closing (other than discharges 
of Encumbrances which are required to be made by the Receiver, which shall be 
the responsibility of the Receiver) and all federal and provincial sales and other 
taxes payable by a purchaser upon or in connection with the conveyance or 
transfer of the Lands, including provincial retail sales tax and HST; provided, 
however, that the Purchaser shall not be required to pay HST to the Receiver on 
Closing if it delivers an undertaking to remit HST in accordance with applicable 
legislation, confirmation that it is a “registrant” under the Excise Tax Act 
(Canada) and an indemnity on the terms set out in Section 5.4(b)(i) (the “HST 
Undertaking and Indemnity”). 

(b) The Purchaser shall indemnify and save harmless the Receiver and its 
shareholders, directors, officers, employees, advisors and agents from all Claims 
incurred, suffered or sustained as a result of a failure by the Purchaser: 

(i) to pay any federal, provincial or other taxes payable by the Purchaser in 
connection with the conveyance or transfer of the Lands whether arising 
from a reassessment or otherwise, including provincial retail sales tax and 
HST, if applicable; and/or 

(ii) to file any returns, certificates, filings, elections, notices or other 
documents required to be filed by the Purchaser with any federal, 
provincial or other taxing authorities in connection with the conveyance or 
transfer of the Lands. 

This Section 5.4(b) shall survive Closing. 

5.5 Escrow Closing and Registration 

It is a condition of Closing that all matters of payment and the execution and delivery of 
Closing Documents by each party to the other shall be deemed to be concurrent requirements and 
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it is specifically agreed that nothing will be complete at the Closing until everything required at 
the Closing has been paid, executed and delivered. 

All Closing Documents and monies shall be delivered in escrow on the Closing Date as 
reasonably required by the solicitors for the parties together with receipt of such evidence as they 
shall reasonably request to the effect that all conditions of this Agreement have been satisfied. 

The Receiver and Purchaser covenant and agree to cause their respective solicitors to 
enter into a document registration agreement (the “DRA”) in the form recommended by the Law 
Society of Ontario to govern the electronic submission of the transfer/deed for the Property to the 
applicable land registry office.  

ARTICLE 6 
REPRESENTATIONS, WARRANTIES AND COVENANTS 

6.1 Receiver’s Representations 

The Receiver hereby represents and warrants to and in favour of the Purchaser that, as of 
the date of this Agreement and as of the Closing Date: 

(a) pursuant to the Receivership Order, the Receiver is the receiver of, inter alia, 
Forma-Con and, subject to the approval of the Court, has the power, authority and 
capacity to enter into this Agreement and all other agreements, documents and 
certificates contemplated hereby to be executed by Receiver and to carry out the 
transaction contemplated hereby and thereby;  

(b) the execution and delivery of this Agreement and the consummation of the 
Transaction have been duly authorized by all necessary action on the part of the 
Receiver, subject to the Bidding Procedures Order.  This Agreement is a valid and 
binding obligation of the Receiver enforceable in accordance with its terms; 

(c) the Receiver has not created any Encumbrance on the Lands, other than the 
Receiver’s Charge or the Receiver’s Borrowing Charge as contemplated in the 
Receivership Order; 

(d) the Receiver is not a non-resident of Canada for the purposes of the Income Tax 
Act (Canada); 

(e) no party has sought leave in the receivership of Forma-Con to remove the Lands 
from the proceedings; and 

(f) the Receiver has retained the services of Intercity Realty as its real estate broker 
or agent in connection with the Transaction. 

6.2 Purchaser’s Representations 

The Purchaser hereby represents and warrants to and in favour of the Receiver that, as of 
the date of this Agreement and as of the Closing Date: 



26693986.6 
 

- 15 - 

  
 

(a) the Purchaser is a corporation existing under the laws of Province of Ontario and 
has the necessary corporate authority, power and capacity to own the Lands, enter 
into this Agreement and the documents contemplated herein, and carry out the 
Transaction, in each case on the terms and conditions herein contained; 

(b) the agreement of purchase and sale constituted on the execution and delivery of 
this Agreement, its obligations hereunder, the Transaction and the documents 
contemplated herein have been authorized by all requisite corporate proceedings 
and constitute legal, valid and binding obligations of it, enforceable against it in 
accordance with their terms; 

(c) the Person or Persons who at Closing purchase the beneficial interests in the 
Lands will be registrants for the purposes of Part IX of the Excise Tax Act 
(Canada) and, by virtue of paragraph 221(2)(b) of such law, the Receiver is not 
obliged to collect the HST from the Purchaser or to pay HST; and 

(d) the Purchaser has not retained the services of any real estate broker or agent in 
connection with the Transaction and has not dealt with any broker or agent in 
connection with the Transaction. 

ARTICLE 7 
TERMINATION; WAIVER 

7.1 Termination 

This Agreement may be terminated at any time prior to the Closing by: 

(a) mutual written consent of the Receiver and the Purchaser; 

(b) the Receiver or the Purchaser if consummation of the Transaction would violate 
any final order of the Court or any other Governmental Authority having 
competent jurisdiction, provided that the Party seeking to terminate this 
Agreement pursuant to this Section 7.1(b) shall have used its commercially 
reasonable efforts to challenge such Law, order, decree or judgment; 

(c) by the Receiver or the Purchaser, if the Court approves an Alternative Transaction 
or the sale of all or substantially all of the Lands to a Person (or group of Persons) 
other than the Purchaser; and 

(d) the Purchaser or Receiver, if the Closing shall not have occurred by 5:00 p.m. on 
March 31, 2018.  

7.2 Procedure and Effect of Termination 

In the event of termination of this Agreement by either Receiver or Purchaser pursuant to 
Section 7.1, Notice thereof shall forthwith be given by the terminating party to the other party 
and, subject to Article 8 hereof, this Agreement shall terminate, the Transaction shall be 
abandoned, without further action by any of the parties hereto; provided, however, that (a) no 
party shall be relieved of or released from any liability arising from any intentional breach by 
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such party of any provision of this Agreement, and (b) this Section 7.2, Section 2.4 and any 
section expressly stated to survive Closing shall remain in full force and effect and survive any 
termination of this Agreement. 

ARTICLE 8 
OVERBID PROCEDURES 

8.1 Bidding Procedures 

(a) The Receiver and the Purchaser acknowledge that this Agreement and the sale of 
the Lands are subject to higher and better bids and Court approval.  

(b) The Receiver and Purchaser acknowledge and agree that the Receiver shall apply 
to the Court no later than December 13, 2018, or such other date as they may 
agree, for an order (the “Bidding Procedures Order”), inter alia, recognizing 
this Agreement, and in particular the Purchase Price, as a baseline or “stalking 
horse bid” (the “Stalking Horse Bid”) and approving the Bidding Procedures, 
and the parties will use commercially reasonable efforts to have the Bidding 
Procedures Order issued.  The Purchaser acknowledges and agrees that the 
Bidding Procedures are in contemplation of determining whether a superior bid 
can be obtained for the Lands.   

8.2 Overbid Procedures 

(a) The Receiver and the Purchaser acknowledge that the Receiver must take 
reasonable steps to demonstrate that it had sought to obtain the highest or 
otherwise best price for the Lands, including entertaining higher and better offers 
from prospective bidders, and, in the event that additional qualified prospective 
bidders desire to bid for the Lands, conducting an auction (the “Auction”). 

(b) The bidding procedures to be employed with respect to this Agreement and any 
Auction shall be those reflected in the Bidding Procedures Order.  The Purchaser 
agrees to be bound by and accepts the terms and conditions of the Bidding 
Procedures as approved by the Court.  The Purchaser agrees and acknowledges 
that the Receiver is and may continue soliciting inquiries, proposals or offers for 
the Lands in connection with any Alternative Transaction pursuant to the terms of 
the Bidding Procedures and agrees and acknowledges that the bidding procedures 
contained in the Bidding Procedures may be supplemented by other customary 
procedures not inconsistent with the matters otherwise set forth therein and the 
terms of this Agreement. 

(c) The Receiver and the Purchaser agree that the provisions of this Agreement, 
including this Section 8.2 are reasonable, were a material inducement to the 
Receiver to enter into this Agreement and are designed to achieve the highest and 
best price for the Lands. 
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ARTICLE 9 
GENERAL 

9.1 Applicable Law 

This Agreement shall be construed and enforced in accordance with the laws of the 
Province of Ontario and the laws of Canada applicable thereto and shall be treated in all respects 
as an Ontario contract.  The parties hereto hereby agree to irrevocably attorn to the Courts of the 
Province of Ontario, provided that any judgement by a Court of the Province of Ontario may be 
enforced in any other jurisdiction. 

9.2 Invalidity 

If any immaterial covenant, obligation, agreement or part thereof or the application 
thereof to any Person or circumstance, to any extent, shall be invalid or unenforceable, the 
remainder of this Agreement or the application of such covenant, obligation or agreement or part 
thereof to any Person, party or circumstance other than those to which it is held invalid or 
unenforceable shall not be affected thereby.  Each covenant, obligation and agreement in this 
Agreement shall be separately valid and enforceable to the fullest extent permitted by law. 

9.3 Further Assurances 

Each of the parties hereto shall from time to time hereafter and upon any reasonable 
request of the other, execute and deliver, make or cause to be made all such further acts, deeds, 
assurances and things as may be required or necessary to more effectually implement and carry 
out the true intent and meaning of this Agreement. 

9.4 Entire Agreement 

This Agreement and any agreements, instruments and other documents herein 
contemplated to be entered into between, by or including the parties hereto constitute the entire 
agreement between the parties hereto pertaining to the agreement of purchase and sale provided 
for herein and supersede all prior agreements, understandings, negotiations and discussions, 
whether oral or written, with respect thereto, and there are no other warranties or representations 
and no other agreements between the parties hereto in connection with the agreement of purchase 
and sale provided for herein except as specifically set forth in this Agreement or the Schedules 
attached hereto. 

9.5 Waiver 

No waiver of any of the provisions of this Agreement shall be deemed or shall constitute 
a waiver of any other provision (whether or not similar) nor shall any waiver constitute a 
continuing waiver unless otherwise expressed or provided. 

9.6 Solicitors as Agents and Tender 

Any Notice, approval, waiver, agreement, instrument, document or communication 
permitted, required or contemplated in this Agreement may be given or delivered and accepted 
or received by the Purchaser’s Solicitors on behalf of the Purchaser and by the Receiver’s 
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Solicitors on behalf of the Receiver and any tender of Closing Documents may be made upon the 
Receiver’s Solicitors and the Purchaser’s Solicitors, as the case may be. 

9.7 Merger 

Except as otherwise expressly set out herein, this Agreement shall merge with the 
Closing of the Transaction. 

9.8 Successors and Assigns 

All of the covenants and agreements in this Agreement shall be binding upon the parties 
hereto and their respective successors and assigns and shall enure to the benefit of and be 
enforceable by the parties hereto and their respective successors and their permitted assigns 
pursuant to the terms and conditions of this Agreement. 

9.9 Assignment 

The Purchaser shall have no right to assign this Agreement or any rights or obligations 
under this Agreement without the prior written consent of the Receiver, acting reasonably.  
Notwithstanding the foregoing, the Purchaser may, upon Notice to the Receiver, without the 
requirement to obtain the written consent of the Receiver, assign this Agreement to an affiliate of 
the Purchaser. 

9.10 Notice 

Any notice, demand, approval, consent, information, agreement, offer, request or other 
communication (hereinafter referred to as a “Notice”) to be given under or in connection with 
this Agreement shall be in writing and shall be given by personal delivery during regular 
business hours on any Business Day or by e-mail, addressed or sent as set out below or to such 
other address as may from time to time be the subject of a Notice: 

(a) Receiver: KSV Kofman Inc.  
150 King Street West, Suite 2308 
Toronto, ON  M5H 1J9 

Attention: Bobby Kofman and Noah Goldstein 
E-mail: bkofman@ksvadvisory.com and ngoldstein@ksvadvisory.com

with a copy to the Receiver’s Solicitors: 

Torys LLP 
79 Wellington Street West (TD South Tower) 
Box 270 
Toronto, ON  M5K 1N2 

Attention: Scott Bomhof and Adam Slavens 
Email: sbomhof@torys.com and aslavens@torys.com
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(b) Purchaser: 2657897 Ontario Inc. 
Suite 2925 
77 King St. W. 
P.O. Box 322 
Toronto, ON  M5K 1K7 

Attention:  Natasha Sharpe 
Email: nsharpe@bridgingfinance.ca

with a copy to the Purchaser’s Solicitor: 

Goodmans LLP 
Suite 3400 
333 Bay Street (West Tower) 
Toronto, ON  M5H 2S7 

Attention: Christopher Armstrong and Jeffrey Shore 
Email: carmstrong@goodmans.ca and jshore@goodmans.ca 

Any Notice, if personally delivered, shall be deemed to have been validly and effectively given 
and received on the date of such delivery and if sent by e-mail with confirmation of transmission 
prior to 5:00 p.m., shall be deemed to have been validly and effectively given and received on 
the Business Day it was sent unless the confirmation of transmission was after 5:00 p.m. in 
which case it shall be deemed to have been received on the next following Business Day. 

9.11 Subdivision Control 

This Agreement and the Transactions are subject to compliance with Section 50 of the 
Planning Act (Ontario).  

9.12 Effect of Termination of Agreement 

Notwithstanding the termination of this Agreement for any reason, the confidentiality 
provisions contained in Section 2.4 of this Agreement shall survive termination and shall remain 
in full force and effect. 

9.13 Press Release 

Neither the Receiver nor the Purchaser shall issue a press release or other public 
announcement with respect to the Transaction, whether prior to or after Closing, unless the 
content thereof has been mutually approved by the Receiver and the Purchaser, each acting 
reasonably.  Provided, however, that in no event shall the foregoing preclude disclosure required 
under applicable securities law, so long as all reasonable commercial efforts are made prior to 
disclosure to obtain the other party’s approval of the content of such press release or other public 
announcement.   

This Section 9.13 shall survive Closing. 

mailto:nsharpe@bridgingfinance.ca
mailto:carmstrong@goodmans.ca
mailto:jshore@goodmans.ca
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9.14 Counterparts, etc. 

All parties agree that this Agreement may be executed in counterpart and transmitted by 
e-mail and that the reproduction of signatures in counterpart by way of e-mail will be treated as 
though such reproduction were executed originals.  Each party undertakes to provide the other 
with a copy of this Agreement bearing original signatures within a reasonable time after the 
Execution Date. 

[the remainder of the page is intentionally left blank] 
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SCHEDULE A 

LANDS - LEGAL DESCRIPTION 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 
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SCHEDULE B 

PERMITTED ENCUMBRANCES 

1. The reservations, limitations, exceptions, provisos and conditions, if any, expressed in
any original grants from the Crown, including the reservation of any mines and minerals
in the Crown or in any other Person, provided same have been complied with to the
Closing Date.

2. Inchoate or statutory liens for unpaid taxes, local improvement rates or water rates.

3. Any municipal by-laws or regulations affecting the Property or its use and any other
municipal land use instruments including, without limitation, official plans and zoning
and building by-laws, as well as decisions of the Committee of Adjustment or any other
competent authority permitting variances therefrom, and all applicable building codes, in
each case which do not materially impair the present use of the Property.

4. Easements for the supply of utilities or telephone services to the Property and for
drainage, storm or sanitary sewers, public utility lines, telephone lines, cable television
lines or other services, whether registered or unregistered.

5. Title defects or irregularities which are of a minor nature and will not materially impair
the use or marketability of the Property.

6. The provisions of Section 44(1)6, 7, 8, 9, 10 and 12 of the Land Titles Act (Ontario).

7. The specific encumbrances listed on Exhibit 1 attached hereto.
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EXHIBIT 1 
TO SCHEDULE B 

SPECIFIC ENCUMBRANCES 

Each of the following, but only to the extent that the Receiver has complied with the terms of the 
following: 

1. Instrument No. PR713076 registered on 2004/09/03 being a NOTICE in favour of THE
CORPORATION OF THE CITY OF BRAMPTON

2. Instrument No. R1385008 registered on 2007/12/05 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of THE REGIONAL MUNICIPALITY OF PEEL

3. Instrument No. PR1385011 registered on 2007/12/05 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of HYDRO ONE BRAMPTON NETWORKS
INC.

4. Instrument No. PR2261758 registered on 2012/09/06 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of THE REGIONAL MUNICIPALITY OF PEEL

5. Instrument No. PR2264402 registered on 2012/09/12 being a NOTICE in favour of THE
CORPORATION OF THE CITY OF BRAMPTON

6. Instrument No. PR2264436 registered on 2012/09/12 being a TRANSFER EASEMENT
by 1033803 ONTARIO INC. in favour of HYDRO ONE BRAMPTON NETWORKS
INC.
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SCHEDULE C 

BIDDING PROCEDURES 

(See Attached)
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BIDDING PROCEDURES 

Introduction 

On November 19, 2018, the Superior Court of Justice (Commercial List) (the “Court”) made an 
order (the “Receivership Order”) appointing KSV Kofman Inc. (“KSV”) as receiver and 
manager (KSV, in such capacity, the “Receiver”) of: (i) all of the assets, undertakings and 
properties of 1033803 Ontario Inc. (operating as Forma-Con Construction and Forma Finishing) 
(“Forma-Con”), including without limitation, the lands municipally known as 3420 Queen 
Street East, Brampton, Ontario (formerly 3420 Highway 7 East, Brampton, Ontario) and legally 
described in Schedule “A” hereto (the “Lands”) and 1087507 Ontario Limited; (ii) certain assets 
of Bondfield Construction Company Limited and Bondfield Construction Equipment Ltd; and 
(iii) the real property known municipally as 131 Saramia Crescent, Vaughan, Ontario (such 
proceedings, the “Receivership Proceedings”). 

The Receiver intends to bring a motion before the Court on December 13, 2018, for an order (the 
“Bidding Procedures Order”, and such motion the “Bidding Procedures Approval Motion”) 
approving:  (i) the agreement of purchase and sale (the “Stalking Horse Bid”) made as of 
December 6, 2018, between the Receiver and 2657897 Ontario Inc. (the “Stalking Horse 
Bidder”) pursuant to which the Stalking Horse Bidder has agreed to purchase the Lands; and (ii) 
the bidding procedures as described in this document (the “Bidding Procedures”).   

This document contains the Bidding Procedures to be followed by the Receiver in connection 
with the sale (the “Sale”) of the Lands.  The Receiver will conduct the Bidding Procedures in 
accordance with the Bidding Procedures Order.  All amounts specified herein are in Canadian 
dollars. 

Assets to Be Sold 

The Receiver is offering for sale all of Forma-Con’s right, title and interest in and to the Lands. 

The Bidding Procedures 

The Bidding Procedures Order approves the retention of Intercity Realty Inc. (the “Broker”) to 
act as real estate broker and listing agent for the Lands, and the entry into a retention agreement 
with the Broker by the Receiver, among other things.   

Interested parties may be provided by the Receiver with such access to due diligence materials 
and information relating to the Lands as the Receiver deems appropriate in its reasonable 
business judgment.  In the Receiver’s sole discretion, this may include the provision of access to 
an electronic data room of due diligence information.  The Receiver, in its sole discretion, may 
also require interested parties to execute a form of non-disclosure agreement in form and 
substance satisfactory to the Receiver prior to the provision of any such access.     

The Receiver shall have the right to adopt such other rules for the Bidding Procedures (including 
rules that may depart from those set forth herein) that in its reasonable business judgment will 
better promote the goals of the Bidding Procedures and/or achieving a Sale.  The Receiver may 
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seek Court approval of an amendment to the Bid Procedures that it considers material.  The 
extension of any deadline by up to two weeks shall not be considered material. 

Bid Deadline 

An interested party that desires to make a bid shall deliver written copies of its bid (including the 
Required Bid Terms and Materials) to the Broker, with a copy to the Receiver, by 5:00 p.m. 
(Toronto time) on January 18, 2018 (the “Bid Deadline”).   

Bid Requirements 

All bids (other than the Stalking Horse Bid) must include, unless such requirement is waived by 
the Receiver, the following: 

(i) A base cash purchase price equal to or greater than $16,750,000, which is the 
amount of the Stalking Horse Bid plus $250,000; provided, however, that in the 
case of a Credit Bid (as defined below), all or part of the consideration will not be 
in cash; 

(ii) A provision stating that the bidder’s offer is irrevocably open for acceptance until 
the first business day after the Lands have been sold pursuant to the closing of the 
Sale that is approved by the Court pursuant to the Sale Approval Order; 

(iii) Disclosure of the identity of each entity (including its ultimate shareholders 
and/or sponsors) that will be bidding for the Lands or otherwise participating in 
such bid and the complete terms of any such participation; 

(iv) Written evidence of a firm, irrevocable commitment for financing or other 
evidence of an ability to consummate the proposed transaction comprising such 
bid, that will allow the Receiver to make a determination as to the bidder’s 
financial and other capabilities to consummate the proposed transaction; 

(v) Written evidence, in form and substance reasonably satisfactory to the Receiver, 
of authorization and approval from the bidder’s board of directors (or comparable 
governing body) with respect to the submission, execution, delivery and closing 
of the transaction contemplated by the bid; 

(vi) An acknowledgment and representations of the bidder that: (A) it has had an 
opportunity to conduct any and all due diligence regarding the Lands prior to 
making its bid; (B) it has relied solely upon its own independent review, 
investigation and/or inspection of the Lands (including, without limitation, any 
documents in connection therewith) in making its bid; and (C) it did not rely upon 
any written or oral statements, representations, warranties, or guarantees 
whatsoever, whether express, implied, statutory or otherwise, regarding the Lands 
or the completeness of any information provided in connection therewith, except 
as expressly stated in the definitive transaction agreement(s) signed by the 
Receiver and approved by the Court; 



40363-0001 26694136.6 

(vii) An executed copy of a proposed purchase agreement and a redline of the bidder’s 
proposed purchase agreement reflecting any variations from the Stalking Horse 
Bid; and 

(viii) A cash deposit in the amount of 15% of the purchase price in the form of a wire 
transfer, certified cheque or such other form acceptable to the Receiver (the “Bid 
Deposit”), which shall be held by the Receiver in an escrow account (the 
“Escrow Account”).  Funds shall be disbursed from the Escrow Account only as 
follows: (i) if the Qualified Bidder is the Successful Bidder, its Bid Deposit will 
be applied without interest to the purchase price payable by it under its bid on the 
closing thereof or as otherwise provided for in the purchase agreement; and (ii) if 
the Qualified Bidder is not the Successful Bidder, then its Bid Deposit shall be 
returned without interest to it forthwith following the expiration of its offer; 

provided, however, that a bid shall not be subject to further due diligence, financing, bid 
protections, expense reimbursement, third party approvals or any other conditions or conditions 
precedent except those that are customary in a transaction of this nature (collectively, the 
“Required Bid Terms and Materials”).   

A bid received from a bidder that includes all of the Required Bid Terms and Materials and is 
received by the Bid Deadline is a “Qualified Bid”, and such bidder is a “Qualified Bidder”. 
Notwithstanding the bid requirements detailed above, the Stalking Horse Bid shall be deemed a 
Qualified Bid and the Stalking Horse Bidder shall be deemed a Qualified Bidder.   

The Receiver may waive strict compliance with the Bid Deadline or any one or more of the 
Required Bid Terms and Materials deem such non-compliant bid to be a Qualified Bid, provided 
that doing so shall not constitute a waiver by the Receiver of the Bid Deadline or the Required 
Bid Terms and Materials or an obligation on the part of the Receiver to designate any other bid 
as a Qualified Bid.  At any time during the Bidding Procedures, the Receiver may, in its 
reasonable business judgment, eliminate an interested party, a bidder or a Qualified Bidder (other 
than the Stalking Horse Bidder) from the Bidding Procedures, in which case such party will no 
longer be an interested party, bidder or a Qualified Bidder for the purposes of the Bidding 
Procedures.    

Credit Bids 

Other than the Stalking Horse Bidder, no bidder may provide for all or part of the consideration 
to be paid to be satisfied by way of a credit bid of secured indebtedness of Forma-Con (a “Credit 
Bid”).  The Stalking Horse Bidder shall be permitted to Credit Bid up to the full face value of the 
secured indebtedness of Forma-Con. 

“As Is, Where Is, With All Faults” 

The sale of the Lands shall be on an “as is, where is” and “with all faults” basis and without 
representations, warranties, or guarantees, express, implied or statutory, written or oral, of any 
kind, nature, or description by the Receiver or its agents, counsel, representatives, partners or 
employees, or any of the other parties participating in the procedures outlined in these Bidding 
Procedures, except as may otherwise be provided in a definitive purchase agreement with the 
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Receiver.  Any party (including, without limitation, a Qualified Bidder) shall be deemed to 
acknowledge and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Lands prior to making its bid, that it has relied solely upon its own independent 
review, investigation and/or inspection of any documents and/or the Lands in making its bid, and 
that it did not rely upon any written or oral statements, representations, warranties, or guarantees, 
express, implied, statutory or otherwise, regarding the Lands, or the completeness of any 
information provided in connection therewith or the Auction, except as expressly stated in these 
Bidding Procedures or as set forth in a definitive purchase agreement with the Receiver. 

Free of Any and All Liens 

Except as otherwise provided in the Stalking Horse Bid or another Successful Bidder’s purchase 
agreement, all of Forma-Con’s right, title and interest in and to the Lands shall be sold free and 
clear of all liens and encumbrances pursuant to the Sale Approval Order except for Permitted 
Encumbrances (as defined in the Stalking Horse Bid). 

Selection of Successful Bidder 

If one or more Qualified Bids is received by the Bid Deadline or so designated by the Receiver, 
all such Qualified Bidders shall proceed to an auction with the Stalking Horse Bidder (an 
“Auction”), which shall proceed according to the Auction Procedures set out in Schedule “B” 
hereto (the “Auction Procedures”) to identify the Successful Bidder.  In such event, the 
Receiver shall determine, in its reasonable business judgment, which Qualified Bid is the highest 
and/or best bid (the “Lead Bid”).  In determining the Lead Bid, the Receiver may consider, 
without limitation: (i) the amount and nature of the consideration; (ii) the proposed assumption 
of any liabilities and the related implied impact on recoveries for creditors; (iii) the Receiver’s 
assessment of the certainty of the Qualified Bidder to close the proposed transaction; (iv) the 
likelihood, extent and impact of any potential delays in closing; and (v) the net economic effect 
of any changes from the Stalking Horse Bid; (vi) the amount and priority of any Credit Bid; and 
(vii) such other considerations as the Receiver deems relevant in its reasonable business 
judgment.   

If no Qualified Bid is submitted by the Bid Deadline or all Qualified Bids that have been 
submitted have been withdrawn prior to the Bid Deadline, then the Stalking Horse Bid shall be 
the Successful Bid, and the Stalking Horse Bidder shall be the Successful Bidder.  

The “Successful Bid” will be either (i) the Stalking Horse Bid if no Qualified Bid is received by 
the Bid Deadline or so designated by the Receiver; (ii) in the event of an Auction, the highest 
and best bid as determined by the Receiver at the Auction; or (iii) a bid that is so designated by 
the Receiver in the event that the closing of the Sale that is approved by the Court pursuant to the 
Sale Approval Order (as defined below) does not occur by the required date pursuant to the 
Successful Bid (or such date that may otherwise be mutually agreed upon between the Receiver 
and the Successful Bidder).  The party that submitted the Successful Bid is referred to herein as 
the “Successful Bidder”. 
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Sale Approval Motion 

Subject to the availability of the Court, within ten (10) business days following the conclusion of 
the Auction, the Receiver shall bring a motion (the “Sale Approval Motion”) for an order of the 
Court authorizing and approving the Sale of the Lands to the Successful Bidder (such order, as 
approved, the “Sale Approval Order”).  At the hearing of the Sale Approval Motion, the 
Receiver shall, among other things, seek approval from the Court to consummate the Successful 
Bid. 

Acceptance of Qualified Bids 

The sale of the Lands to any Successful Bidder by the Receiver is expressly conditional upon the 
approval of the Successful Bid by the Court at the hearing of the Sale Approval Motion.  The 
Receiver's presentation of the Successful Bid to the Court for approval does not obligate the 
Receiver to close the transaction contemplated by such Successful Bid unless and until the Court 
approves the Successful Bid.  All of the Qualified Bids other than the Successful Bid, shall be 
deemed rejected by the Receiver on and as of the date of the closing of the Sale that is approved 
by the Court pursuant to the Sale Approval Order. 

In the event that the closing of the Sale that is approved by the Court pursuant to the Sale 
Approval Order does not occur by the required date pursuant to the Successful Bid (or such date 
that may otherwise be mutually agreed upon between the Receiver and the Successful Bidder), 
the Receiver shall be authorized, but not required, to: (a) exercise such rights and remedies as are 
available to the Receiver under the Successful Bid including, if applicable, deeming that the 
Successful Bidder has breached its obligations pursuant to the Successful Bid and that the 
Successful Bidder has forfeited its Deposit to the Receiver; (b) accept any Qualified Bid or other 
bid of a Qualified Bidder, including, without limitation, a bid made at the Auction, in which case 
such bid and bidder shall be a Successful Bid and Successful Bidder, respectively, for the 
purposes of these Bidding Procedures, and close the transaction under such bid; and/or (c) take 
such other steps as it deems advisable.  The Debtor reserves its right to seek all available 
damages and remedies, including specific performance, from any defaulting Successful Bidder.  

Miscellaneous 

The Receiver will oversee, in all respects, the conduct of the Bidding Procedures and, without 
limitation, the Receiver will participate in the Bidding Procedures in the manner set out in these 
Bidding Procedures and the Bidding Procedures Order. All discussions or inquiries regarding the 
Bidding Procedures should be directed to the Receiver.   

The Sale Process and these Bidding Procedures are solely for the benefit of the Receiver and 
nothing contained in the Bidding Procedures Order or these Bidding Procedures shall create any 
rights in any other person (including, without limitation, any bidder or Qualified Bidder, and any 
rights as third party beneficiaries or otherwise) other than the rights expressly granted to a 
Successful Bidder under the Bidding Procedures Order.  Other than as specifically set forth in the 
Broker’s retention agreement, the Stalking Horse Bid or in a definitive agreement between the 
Receiver and another Successful Bidder, the Bidding Procedures do not, and will not be 
interpreted to create any contractual or other legal relationship among Forma-Con, the Receiver, 



40363-0001 26694136.6 

the Broker, any interested party, any bidder, and Qualified Bidder, the Successful Bidder, or any 
other party. 

The receiver may consult with any other parties with a material interest in the Receivership 
Proceedings regarding the status and material information and developments relating to the 
Bidding Procedures to the extent considered appropriate by the Receiver; provided that such 
parties may be required to enter into confidentiality arrangements satisfactory to the Receiver. 

Subject to the terms of the Receivership Order, participants in the Bidding Procedures are 
responsible for all costs, expenses and liabilities incurred by them in connection with the 
submission of any bids, participation in the Auction, due diligence activities, and any further 
negotiations or other actions whether or not they lead to the consummation of a transaction.  

Except as provided in the Bidding Procedures Order and Bidding Procedures, the Court shall 
retain jurisdiction to hear and determine all matters arising from or relating to the 
implementation of the Bidding Procedures Order and the Bidding Procedures. 
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Schedule “A” 

Legal Description of the Lands 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 
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Schedule “B” 

Auction Procedures 

1. If the Receiver determines to conduct an Auction pursuant to the Bidding Procedures, the
Receiver will notify the Qualified Bidders who made a Qualified Bid that the Auction
will be held at the offices of Torys LLP at 10:00 a.m. (Toronto time) on date that is
determined by the Receiver, provided that that is not later than five business days after
the Bid Deadline, or such other place and time as the Receiver may advise. Capitalized
terms used but not defined have the meaning given to them in the Bidding Procedures.

2. The Auction shall be conducted in accordance with the following procedures:

(a) Participation At The Auction. Only a Qualified Bidder is eligible to participate in 
the Auction. The Receiver shall provide all Qualified Bidders with the amount of 
the Leading Bid, a copy thereof and a blackline to the Stalking Horse Bid by 
5:00pm (Toronto Time) two business days before the scheduled date of the 
Auction. Each Qualified Bidder must inform the Receiver whether it intends to 
participate in the Auction no later than 12:00 p.m. (Toronto time) on the business 
day prior to the Auction. Only the authorized representatives of each of the 
Qualified Bidders, the Receiver, Forma-Con, Bridging Finance Inc. and their 
respective counsel and other advisors shall be permitted to attend the Auction. 

(b) Bidding at the Auction. Bidding at the Auction shall be conducted in rounds. The 
Leading Bid shall constitute the “Opening Bid” for the first round and the highest 
Overbid (as defined below) at the end of each round shall constitute the “Opening 
Bid” for the following round. In each round, a Qualified Bidder may submit no 
more than one Overbid. Any Qualified Bidder who bids in a round (including the 
Qualified Bidder that submitted the Opening Bid for such round) shall be entitled 
to participate in the next round of bidding at the Auction. 

(c) Receiver Shall Conduct The Auction. The Receiver and its advisors shall direct 
and preside over the Auction. At the start of each round of the Auction, the 
Receiver shall provide the terms of the Opening Bid to all participating Qualified 
Bidders at the Auction. The determination of which Qualified Bid constitutes the 
Opening Bid for each round shall take into account any and all factors that the 
Receiver reasonably deems relevant to the value of the Qualified Bid, including, 
among other things, the following: (i) the amount and nature of the consideration; 
(ii) the proposed assumption of any liabilities and the related implied impact on 
recoveries for creditors; (iii) the Receiver’s assessment of the certainty of the 
Qualified Bidder to close the proposed transaction; (iv) the likelihood, extent and 
impact of any potential delays in closing; (v) the net economic effect of any 
changes from the Opening Bid of the previous round; (vi) the amount and priority 
of any Credit Bid; and (vii) such other considerations as the Receiver deems 
relevant in its reasonable business judgment (collectively, the “Bid Assessment 
Criteria”). All Bids made after the Opening Bid shall be Overbids, and shall be 
made and received on an open basis, and all material terms of the highest and best 
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Overbid shall be fully disclosed to all other Qualified Bidders that are 
participating in the Auction. The Receiver shall maintain a record of the Opening 
Bid and all Overbids made and announced at the Auction. 

(d) Terms of Overbids. An “Overbid” is any Bid made at the Auction subsequent to 
the Receiver’s announcement of the Opening Bid. To submit an Overbid, in any 
round of the Auction, a Qualified Bidder must comply with the following 
conditions: 

(i) Minimum Overbid Increment: Any Overbid shall be made in such 
increments as the Receiver may determine in order to facilitate the 
Auction (the “Minimum Overbid Increment”). The amount of any 
Overbid shall not be less than the amount of the Opening Bid, plus the 
Minimum Overbid Increment(s) at that time, plus any additional Minimum 
Overbid Increments. 

(ii) The Bid Requirements same as for Qualified Bids: Except as modified 
herein, an Overbid must comply with the Bid Requirements, provided, 
however, that the Bid Deadline shall not apply. 

(iii) Announcing Overbids: At the end of each round of bidding, the Receiver 
shall announce the identity of the Qualified Bidder and the material terms 
of the then highest and/or best Overbid and the basis for calculating the 
total consideration offered in such Overbid based on, among other things, 
the Bid Assessment Criteria. 

(iv) Consideration of Overbids: The Receiver reserves the right to make one or 
more adjournments in the Auction to, among other things: (A) allow 
individual Qualified Bidders to consider how they wish to proceed; (B) 
consider and determine the current highest and/or best Overbid at any 
given time during the Auction; and (C) give Qualified Bidders the 
opportunity to provide the Receiver with such additional evidence as it 
may require that the Qualified Bidder has obtained all required internal 
corporate approvals, has sufficient internal resources, or has received 
sufficient non-contingent debt and/or equity funding commitments, to 
consummate the proposed transaction at the prevailing Overbid amount. 
The Receiver may have clarifying discussions with a Qualified Bidder, 
and the Receiver may allow a Qualified Bidder to make technical 
clarifying changes to its Overbid following such discussions. 

(v) Failure to Bid: If at the end of any round of bidding a Qualified Bidder 
(other than the Qualified Bidder that submitted the then highest and/or 
best Overbid or Opening Bid, as applicable) fails to submit an Overbid, 
then such Qualified Bidder shall not be entitled to continue to participate 
in the Auction. 
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(vi) Credit Bids:  Bids at the Auction by the Stalking Horse Bidder may 
provide for all or part of the consideration to be paid to be satisfied by way 
of a credit bid up to the full face value of secured indebtedness of Forma-
Con (a “Credit Bid”).  No other Qualified Bidder may Credit Bid at the 
Auction.    

(e) Additional Procedures. The Receiver may adopt rules for the Auction at or prior 
to the Auction that will better promote the goals of the Auction, including rules 
pertaining to the structure of the Auction, the order of bidding provided they are 
not inconsistent with any of the provisions of the Bidding Procedures (including 
these Auction Procedures) and provided further that no such rules may change the 
requirement that all material terms of the then highest and/or best Overbid at the 
end of each round of bidding will be fully disclosed to all other Qualified Bidders. 

(f) Closing the Auction. The Auction shall be closed after the Receiver has:  (i) 
reviewed the final Overbid of each Qualified Bidder on the basis of financial and 
contractual terms and the factors relevant to the sale process, including those 
factors affecting the speed and certainty of consummating the proposed sale; and 
(ii) identified the Successful Bid and advised the Qualified Bidders participating 
in the Auction of such determination. 

(g) Finalizing Documentation. Promptly following a bid of a Qualified Bidder being 
declared the Successful Bid, the Qualified Bidder shall execute and deliver such 
revised and updated definitive transaction agreements as may be required to 
reflect and evidence the Successful Bid. 
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SCHEDULE D 

APPROVAL AND VESTING ORDER 

(See Attached) 



  

  

Court File No. CV-18-608978-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

THE HONOURABLE       

JUSTICE       

) 
) 
) 

WEEKDAY, THE #  

DAY OF MONTH, 20YR 

 

B E T W E E N:   

BRIDGING FINANCE INC., as agent for 
2665405 ONTARIO INC. 

 

Applicant 

-and- 

1033803 ONTARIO INC. and 1087507 ONTARIO LIMITED 

Respondents 

APPROVAL AND VESTING ORDER 

 

THIS MOTION, made by KSV Kofman Inc. in its capacity as the Court-appointed 

receiver (the “Receiver”) of the undertaking, property and assets of, inter alia, 1033803 Ontario 

Inc. (the “Debtor”) for an order approving the sale transaction (the “Transaction”) 

contemplated by an agreement of purchase and sale (the “Sale Agreement”) between the 

Receiver and 2657897 Ontario Inc. (the “Purchaser”) dated [DATE] and appended to the 

Report of the Receiver dated [DATE] (the “Report”), and vesting in the Purchaser the Debtor’s 

right, title and interest in and to the Lands (as defined in the Sale Agreement, and as further set 

out on Schedule A hereto), was heard this day at 330 University Avenue, Toronto, Ontario. 
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ON READING the Report and on hearing the submissions of counsel for the Receiver 

and the Purchaser, no one appearing for any other person on the service list, although properly 

served as appears from the affidavit of [NAME] sworn [DATE] filed:  

1. THIS COURT ORDERS AND DECLARES that the Transaction is hereby approved, 

and the execution of the Sale Agreement by the Receiver is hereby authorized and approved, 

with such minor amendments as the Receiver may deem necessary.  The Receiver is hereby 

authorized and directed to take such additional steps and execute such additional documents as 

may be necessary or desirable for the completion of the Transaction and for the conveyance of 

the Lands to the Purchaser. 

2. THIS COURT ORDERS AND DECLARES that upon the delivery of a Receiver’s 

certificate to the Purchaser substantially in the form attached as Schedule B hereto (the 

“Receiver's Certificate”), all of the Debtor's right, title and interest in and to the Lands shall 

vest absolutely in the Purchaser, free and clear of and from any and all security interests 

(whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts 

(whether contractual, statutory, or otherwise), liens, executions, levies, encumbrances, charges, 

or other financial or monetary claims, whether or not they have attached or been perfected, 

registered or filed and whether secured, unsecured or otherwise (collectively, the “Claims”) 

including, without limiting the generality of the foregoing: (i) any encumbrances or charges 

created by the Order of the Honourable Justice Hainey dated November 19, 2018; and (ii) all 

charges, security interests or claims evidenced by registrations pursuant to the Personal Property 

Security Act (Ontario) or any other personal property registry system; and (iii) those Claims 

listed on Schedule C hereto (all of which are collectively referred to as the “Encumbrances”, 

which term shall not include the Permitted Encumbrances (as defined in the Sale Agreement) 

and, for greater certainty, this Court orders that all of the Encumbrances affecting or relating to 

the Lands are hereby expunged and discharged as against the Lands.  

3. THIS COURT ORDERS that upon the registration in the Land Titles Division of Peel 

(No. 43) of an Application for Vesting Order in the form prescribed by the Land Titles Act, the 

Land Registrar for the Land Titles Division of Peel (No. 43) is hereby directed to enter the 

Purchaser as the owner of the Lands in fee simple, and is hereby directed to delete and expunge 

from title to the Lands all of the Claims listed in Schedule C hereto. 
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4. THIS COURT ORDERS AND DIRECTS the Receiver to file with the Court a copy of 

the Receiver’s Certificate, forthwith after delivery thereof. 

5. THIS COURT ORDERS that, notwithstanding: 

(a) the pendency of these proceedings;  

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the 

Bankruptcy and Insolvency Act (Canada) in respect of the Debtor and any 

bankruptcy order issued pursuant to any such applications; and  

(c) any assignment in bankruptcy made in respect of the Debtor; 

the vesting of the Lands in the Purchaser pursuant to this Order shall be binding on any trustee in 

bankruptcy that may be appointed in respect of the Debtor and shall not be void or voidable by 

creditors of the Debtor, nor shall it constitute nor be deemed to be a fraudulent preference, 

assignment, fraudulent conveyance, transfer at undervalue, or other reviewable transaction under 

the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or provincial 

legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any 

applicable federal or provincial legislation. 

6. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Receiver and its agents in carrying out the terms of this 

Order.  All courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Receiver, as an officer of this 

Court, as may be necessary or desirable to give effect to this Order or to assist the Receiver and 

its agents in carrying out the terms of this Order. 

 

       ____________________________________ 



  

  

 

SCHEDULE A– Lands - Legal Description 

PIN 14209-1704 (LT) 
PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT 
TO AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 

 



  

  

 

Schedule B – Receiver’s Certificate 

Court File No. CV-18-608978-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

B E T W E E N:   

BRIDGING FINANCE INC., as agent for 
2665405 ONTARIO INC. 

 

Applicant 

-and- 

1033803 ONTARIO INC. and 1087507 ONTARIO LIMITED 

Respondents 

RECEIVER’S CERTIFICATE 

RECITALS 

A. Pursuant to an Order of the Honourable Justice Hainey of the Ontario Superior Court of Justice (the 

“Court”) dated November 19, 2018, KSV Kofman Inc. was appointed as the receiver (the “Receiver”) of the 

undertaking, property and assets of, inter alia, 1033803 Ontario Inc. (the “Debtor”).  

B. Pursuant to an Order of the Court dated [DATE], the Court approved the agreement of purchase and 

sale made as of , 2018 (the “Sale Agreement”) between the Receiver and 2657897 Ontario Inc. (the 

“Purchaser”) and provided for the vesting in the Purchaser of the Debtor’s right, title and interest in and to 

the Lands, which vesting is to be effective with respect to the Lands upon the delivery by the Receiver to the 

Purchaser of a certificate confirming (i) that the conditions to Closing as set out in Sections [4.1 and 4.2] of 

the Sale Agreement have been satisfied or waived by the Receiver and the Purchaser; and (ii) the Transaction 

has been completed to the satisfaction of the Receiver. 

C. Unless otherwise indicated herein, terms with initial capitals have the meanings set out in the Sale 

Agreement. 

THE RECEIVER CERTIFIES the following: 



 

  

1. The conditions to Closing as set out in Sections [4.1 and 4.2] of the Sale Agreement have been 

satisfied or waived by the Receiver and the Purchaser; and  

3. The Transaction has been completed to the satisfaction of the Receiver. 

4. This Certificate was delivered by the Receiver at ________ [TIME] on _______ [DATE]. 

  

 

 KSV Kofman Inc., in its capacity as Receiver 
of the undertaking, property and assets of, 
inter alia, 1033803 Ontario Inc., and not in its 
personal capacity 

  Per:  
   Name:  
   Title:  
 

 

 

 

 

 



  

  

 

Schedule C – Claims to be deleted and expunged from title to Real Property 

Party From Party To Instrument Type Registration Number 

1033803 Ontario Inc.  Bridging Finance Inc.  Charge/mortgage PR3170291  
(2017/07/25) 

1033803 Ontario Inc. Bridging Finance Inc.  Notice of assignment of 
rents - general 

PR3170292 
(2017/07/25) 
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BIDDING PROCEDURES 

Introduction 

On November 19, 2018, the Superior Court of Justice (Commercial List) (the “Court”) made an 
order (the “Receivership Order”) appointing KSV Kofman Inc. (“KSV”) as receiver and manager 
(KSV, in such capacity, the “Receiver”) of: (i) all of the assets, undertakings and properties of 
1033803 Ontario Inc. (operating as Forma-Con Construction and Forma Finishing) (“Forma-
Con”), including without limitation, the lands municipally known as 3420 Queen Street East, 
Brampton, Ontario (formerly 3420 Highway 7 East, Brampton, Ontario) and legally described in 
Schedule “A” hereto (the “Lands”) and 1087507 Ontario Limited; (ii) certain assets of Bondfield 
Construction Company Limited and Bondfield Construction Equipment Ltd; and (iii) the real 
property known municipally as 131 Saramia Crescent, Vaughan, Ontario (such proceedings, the 
“Receivership Proceedings”). 

The Receiver intends to bring a motion before the Court on December 13, 2018, for an order (the 
“Bidding Procedures Order”, and such motion the “Bidding Procedures Approval Motion”) 
approving:  (i) the agreement of purchase and sale (the “Stalking Horse Bid”) made as of 
December 6, 2018, between the Receiver and 2657897 Ontario Inc. (the “Stalking Horse 
Bidder”) pursuant to which the Stalking Horse Bidder has agreed to purchase the Lands; and (ii) 
the bidding procedures as described in this document (the “Bidding Procedures”).   

This document contains the Bidding Procedures to be followed by the Receiver in connection with 
the sale (the “Sale”) of the Lands.  The Receiver will conduct the Bidding Procedures in 
accordance with the Bidding Procedures Order.  All amounts specified herein are in Canadian 
dollars. 

Assets to Be Sold 

The Receiver is offering for sale all of Forma-Con’s right, title and interest in and to the Lands. 

The Bidding Procedures 

The Bidding Procedures Order approves the retention of Intercity Realty Inc. (the “Broker”) to 
act as real estate broker and listing agent for the Lands, and the entry into a retention agreement 
with the Broker by the Receiver, among other things.   

Interested parties may be provided by the Receiver with such access to due diligence materials and 
information relating to the Lands as the Receiver deems appropriate in its reasonable business 
judgment.  In the Receiver’s sole discretion, this may include the provision of access to an 
electronic data room of due diligence information.  The Receiver, in its sole discretion, may also 
require interested parties to execute a form of non-disclosure agreement in form and substance 
satisfactory to the Receiver prior to the provision of any such access.     

The Receiver shall have the right to adopt such other rules for the Bidding Procedures (including 
rules that may depart from those set forth herein) that in its reasonable business judgment will 
better promote the goals of the Bidding Procedures and/or achieving a Sale.  The Receiver may 
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seek Court approval of an amendment to the Bid Procedures that it considers material.  The 
extension of any deadline by up to two weeks shall not be considered material. 

Bid Deadline 

An interested party that desires to make a bid shall deliver written copies of its bid (including the 
Required Bid Terms and Materials) to the Broker, with a copy to the Receiver, by 5:00 p.m. 
(Toronto time) on January 18, 2018 (the “Bid Deadline”).   

Bid Requirements 

All bids (other than the Stalking Horse Bid) must include, unless such requirement is waived by 
the Receiver, the following: 

(i) A base cash purchase price equal to or greater than $16,750,000, which is the 
amount of the Stalking Horse Bid plus $250,000; provided, however, that in the 
case of a Credit Bid (as defined below), all or part of the consideration will not be 
in cash; 

(ii) A provision stating that the bidder’s offer is irrevocably open for acceptance until 
the first business day after the Lands have been sold pursuant to the closing of the 
Sale that is approved by the Court pursuant to the Sale Approval Order; 

(iii) Disclosure of the identity of each entity (including its ultimate shareholders and/or 
sponsors) that will be bidding for the Lands or otherwise participating in such bid 
and the complete terms of any such participation; 

(iv) Written evidence of a firm, irrevocable commitment for financing or other evidence 
of an ability to consummate the proposed transaction comprising such bid, that will 
allow the Receiver to make a determination as to the bidder’s financial and other 
capabilities to consummate the proposed transaction; 

(v) Written evidence, in form and substance reasonably satisfactory to the Receiver, of 
authorization and approval from the bidder’s board of directors (or comparable 
governing body) with respect to the submission, execution, delivery and closing of 
the transaction contemplated by the bid; 

(vi) An acknowledgment and representations of the bidder that: (A) it has had an 
opportunity to conduct any and all due diligence regarding the Lands prior to 
making its bid; (B) it has relied solely upon its own independent review, 
investigation and/or inspection of the Lands (including, without limitation, any 
documents in connection therewith) in making its bid; and (C) it did not rely upon 
any written or oral statements, representations, warranties, or guarantees 
whatsoever, whether express, implied, statutory or otherwise, regarding the Lands 
or the completeness of any information provided in connection therewith, except as 
expressly stated in the definitive transaction agreement(s) signed by the Receiver 
and approved by the Court; 
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(vii) An executed copy of a proposed purchase agreement and a redline of the bidder’s 
proposed purchase agreement reflecting any variations from the Stalking Horse 
Bid; and 

(viii) A cash deposit in the amount of 15% of the purchase price in the form of a wire 
transfer, certified cheque or such other form acceptable to the Receiver (the “Bid 
Deposit”), which shall be held by the Receiver in an escrow account (the “Escrow 
Account”).  Funds shall be disbursed from the Escrow Account only as follows: (i) 
if the Qualified Bidder is the Successful Bidder, its Bid Deposit will be applied 
without interest to the purchase price payable by it under its bid on the closing 
thereof or as otherwise provided for in the purchase agreement; and (ii) if the 
Qualified Bidder is not the Successful Bidder, then its Bid Deposit shall be returned 
without interest to it forthwith following the expiration of its offer; 

provided, however, that a bid shall not be subject to further due diligence, financing, bid 
protections, expense reimbursement, third party approvals or any other conditions or conditions 
precedent except those that are customary in a transaction of this nature (collectively, the 
“Required Bid Terms and Materials”).   

A bid received from a bidder that includes all of the Required Bid Terms and Materials and is 
received by the Bid Deadline is a “Qualified Bid”, and such bidder is a “Qualified Bidder”.  
Notwithstanding the bid requirements detailed above, the Stalking Horse Bid shall be deemed a 
Qualified Bid and the Stalking Horse Bidder shall be deemed a Qualified Bidder.   

The Receiver may waive strict compliance with the Bid Deadline or any one or more of the 
Required Bid Terms and Materials deem such non-compliant bid to be a Qualified Bid, provided 
that doing so shall not constitute a waiver by the Receiver of the Bid Deadline or the Required Bid 
Terms and Materials or an obligation on the part of the Receiver to designate any other bid as a 
Qualified Bid.  At any time during the Bidding Procedures, the Receiver may, in its reasonable 
business judgment, eliminate an interested party, a bidder or a Qualified Bidder (other than the 
Stalking Horse Bidder) from the Bidding Procedures, in which case such party will no longer be 
an interested party, bidder or a Qualified Bidder for the purposes of the Bidding Procedures.    

Credit Bids 

Other than the Stalking Horse Bidder, no bidder may provide for all or part of the consideration 
to be paid to be satisfied by way of a credit bid of secured indebtedness of Forma-Con (a “Credit 
Bid”).  The Stalking Horse Bidder shall be permitted to Credit Bid up to the full face value of the 
secured indebtedness of Forma-Con. 

“As Is, Where Is, With All Faults” 

The sale of the Lands shall be on an “as is, where is” and “with all faults” basis and without 
representations, warranties, or guarantees, express, implied or statutory, written or oral, of any 
kind, nature, or description by the Receiver or its agents, counsel, representatives, partners or 
employees, or any of the other parties participating in the procedures outlined in these Bidding 
Procedures, except as may otherwise be provided in a definitive purchase agreement with the 
Receiver.  Any party (including, without limitation, a Qualified Bidder) shall be deemed to 
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acknowledge and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Lands prior to making its bid, that it has relied solely upon its own independent 
review, investigation and/or inspection of any documents and/or the Lands in making its bid, and 
that it did not rely upon any written or oral statements, representations, warranties, or guarantees, 
express, implied, statutory or otherwise, regarding the Lands, or the completeness of any 
information provided in connection therewith or the Auction, except as expressly stated in these 
Bidding Procedures or as set forth in a definitive purchase agreement with the Receiver. 

Free of Any and All Liens 

Except as otherwise provided in the Stalking Horse Bid or another Successful Bidder’s purchase 
agreement, all of Forma-Con’s right, title and interest in and to the Lands shall be sold free and 
clear of all liens and encumbrances pursuant to the Sale Approval Order except for Permitted 
Encumbrances (as defined in the Stalking Horse Bid). 

Selection of Successful Bidder 

If one or more Qualified Bids is received by the Bid Deadline or so designated by the Receiver, 
all such Qualified Bidders shall proceed to an auction with the Stalking Horse Bidder (an 
“Auction”), which shall proceed according to the Auction Procedures set out in Schedule “B” 
hereto (the “Auction Procedures”) to identify the Successful Bidder.  In such event, the Receiver 
shall determine, in its reasonable business judgment, which Qualified Bid is the highest and/or 
best bid (the “Lead Bid”).  In determining the Lead Bid, the Receiver may consider, without 
limitation: (i) the amount and nature of the consideration; (ii) the proposed assumption of any 
liabilities and the related implied impact on recoveries for creditors; (iii) the Receiver’s assessment 
of the certainty of the Qualified Bidder to close the proposed transaction; (iv) the likelihood, extent 
and impact of any potential delays in closing; and (v) the net economic effect of any changes from 
the Stalking Horse Bid; (vi) the amount and priority of any Credit Bid; and (vii) such other 
considerations as the Receiver deems relevant in its reasonable business judgment.   

If no Qualified Bid is submitted by the Bid Deadline or all Qualified Bids that have been submitted 
have been withdrawn prior to the Bid Deadline, then the Stalking Horse Bid shall be the Successful 
Bid, and the Stalking Horse Bidder shall be the Successful Bidder.  

The “Successful Bid” will be either (i) the Stalking Horse Bid if no Qualified Bid is received by 
the Bid Deadline or so designated by the Receiver; (ii) in the event of an Auction, the highest and 
best bid as determined by the Receiver at the Auction; or (iii) a bid that is so designated by the 
Receiver in the event that the closing of the Sale that is approved by the Court pursuant to the Sale 
Approval Order (as defined below) does not occur by the required date pursuant to the Successful 
Bid (or such date that may otherwise be mutually agreed upon between the Receiver and the 
Successful Bidder).  The party that submitted the Successful Bid is referred to herein as the 
“Successful Bidder”. 

Sale Approval Motion  

Subject to the availability of the Court, within ten (10) business days following the conclusion of 
the Auction, the Receiver shall bring a motion (the “Sale Approval Motion”) for an order of the 
Court authorizing and approving the Sale of the Lands to the Successful Bidder (such order, as 
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approved, the “Sale Approval Order”).  At the hearing of the Sale Approval Motion, the Receiver 
shall, among other things, seek approval from the Court to consummate the Successful Bid. 

Acceptance of Qualified Bids 

The sale of the Lands to any Successful Bidder by the Receiver is expressly conditional upon the 
approval of the Successful Bid by the Court at the hearing of the Sale Approval Motion.  The 
Receiver's presentation of the Successful Bid to the Court for approval does not obligate the 
Receiver to close the transaction contemplated by such Successful Bid unless and until the Court 
approves the Successful Bid.  All of the Qualified Bids other than the Successful Bid, shall be 
deemed rejected by the Receiver on and as of the date of the closing of the Sale that is approved 
by the Court pursuant to the Sale Approval Order. 

In the event that the closing of the Sale that is approved by the Court pursuant to the Sale Approval 
Order does not occur by the required date pursuant to the Successful Bid (or such date that may 
otherwise be mutually agreed upon between the Receiver and the Successful Bidder), the Receiver 
shall be authorized, but not required, to: (a) exercise such rights and remedies as are available to 
the Receiver under the Successful Bid including, if applicable, deeming that the Successful Bidder 
has breached its obligations pursuant to the Successful Bid and that the Successful Bidder has 
forfeited its Deposit to the Receiver; (b) accept any Qualified Bid or other bid of a Qualified 
Bidder, including, without limitation, a bid made at the Auction, in which case such bid and bidder 
shall be a Successful Bid and Successful Bidder, respectively, for the purposes of these Bidding 
Procedures, and close the transaction under such bid; and/or (c) take such other steps as it deems 
advisable.  The Debtor reserves its right to seek all available damages and remedies, including 
specific performance, from any defaulting Successful Bidder.  

Miscellaneous 

The Receiver will oversee, in all respects, the conduct of the Bidding Procedures and, without 
limitation, the Receiver will participate in the Bidding Procedures in the manner set out in these 
Bidding Procedures and the Bidding Procedures Order. All discussions or inquiries regarding the 
Bidding Procedures should be directed to the Receiver.   

The Sale Process and these Bidding Procedures are solely for the benefit of the Receiver and 
nothing contained in the Bidding Procedures Order or these Bidding Procedures shall create any 
rights in any other person (including, without limitation, any bidder or Qualified Bidder, and any 
rights as third party beneficiaries or otherwise) other than the rights expressly granted to a 
Successful Bidder under the Bidding Procedures Order.  Other than as specifically set forth in the 
Broker’s retention agreement, the Stalking Horse Bid or in a definitive agreement between the 
Receiver and another Successful Bidder, the Bidding Procedures do not, and will not be interpreted 
to create any contractual or other legal relationship among Forma-Con, the Receiver, the Broker, 
any interested party, any bidder, and Qualified Bidder, the Successful Bidder, or any other party. 

The receiver may consult with any other parties with a material interest in the Receivership 
Proceedings regarding the status and material information and developments relating to the 
Bidding Procedures to the extent considered appropriate by the Receiver; provided that such 
parties may be required to enter into confidentiality arrangements satisfactory to the Receiver. 
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Subject to the terms of the Receivership Order, participants in the Bidding Procedures are 
responsible for all costs, expenses and liabilities incurred by them in connection with the 
submission of any bids, participation in the Auction, due diligence activities, and any further 
negotiations or other actions whether or not they lead to the consummation of a transaction.  

Except as provided in the Bidding Procedures Order and Bidding Procedures, the Court shall retain 
jurisdiction to hear and determine all matters arising from or relating to the implementation of the 
Bidding Procedures Order and the Bidding Procedures.  
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Schedule “A” 

Legal Description of the Lands 

PIN 14209-1704 (LT) 

PT LT 6, CON 7 ND (TORONTO GORE), DES PTS 1, 2, 3, 4, 5, 6, 7, 8, 11, 43R34750; S/T 
EASEMENT IN GROSS OVER PTS 22, 23 AND 24, 43R31898 AS IN PR1385008. S/T 
EASEMENT IN GROSS OVER PTS 22 AND 23, 43R31898 AS IN PR1385011.; SUBJECT TO 
AN EASEMENT IN GROSS OVER PTS 2 TO 5, 43R34750 AS IN PR2261758; SUBJECT TO 
AN EASEMENT IN GROSS OVER PTS 3, 5, 11, 43R34750 AS IN PR2264436; CITY OF 
BRAMPTON 

Being the whole of the PIN. 
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Schedule “B” 

Auction Procedures 

1. If the Receiver determines to conduct an Auction pursuant to the Bidding Procedures, the 
Receiver will notify the Qualified Bidders who made a Qualified Bid that the Auction will 
be held at the offices of Torys LLP at 10:00 a.m. (Toronto time) on date that is determined 
by the Receiver, provided that that is not later than five business days after the Bid 
Deadline, or such other place and time as the Receiver may advise. Capitalized terms used 
but not defined have the meaning given to them in the Bidding Procedures.  

2. The Auction shall be conducted in accordance with the following procedures: 

(a) Participation At The Auction. Only a Qualified Bidder is eligible to participate in 
the Auction. The Receiver shall provide all Qualified Bidders with the amount of 
the Leading Bid, a copy thereof and a blackline to the Stalking Horse Bid by 5:00pm 
(Toronto Time) two business days before the scheduled date of the Auction. Each 
Qualified Bidder must inform the Receiver whether it intends to participate in the 
Auction no later than 12:00 p.m. (Toronto time) on the business day prior to the 
Auction. Only the authorized representatives of each of the Qualified Bidders, the 
Receiver, Forma-Con, Bridging Finance Inc. and their respective counsel and other 
advisors shall be permitted to attend the Auction. 

(b) Bidding at the Auction. Bidding at the Auction shall be conducted in rounds. The 
Leading Bid shall constitute the “Opening Bid” for the first round and the highest 
Overbid (as defined below) at the end of each round shall constitute the “Opening 
Bid” for the following round. In each round, a Qualified Bidder may submit no 
more than one Overbid. Any Qualified Bidder who bids in a round (including the 
Qualified Bidder that submitted the Opening Bid for such round) shall be entitled 
to participate in the next round of bidding at the Auction. 

(c) Receiver Shall Conduct The Auction. The Receiver and its advisors shall direct and 
preside over the Auction. At the start of each round of the Auction, the Receiver 
shall provide the terms of the Opening Bid to all participating Qualified Bidders at 
the Auction. The determination of which Qualified Bid constitutes the Opening Bid 
for each round shall take into account any and all factors that the Receiver 
reasonably deems relevant to the value of the Qualified Bid, including, among other 
things, the following: (i) the amount and nature of the consideration; (ii) the 
proposed assumption of any liabilities and the related implied impact on recoveries 
for creditors; (iii) the Receiver’s assessment of the certainty of the Qualified Bidder 
to close the proposed transaction; (iv) the likelihood, extent and impact of any 
potential delays in closing; (v) the net economic effect of any changes from the 
Opening Bid of the previous round; (vi) the amount and priority of any Credit Bid; 
and (vii) such other considerations as the Receiver deems relevant in its reasonable 
business judgment (collectively, the “Bid Assessment Criteria”). All Bids made 
after the Opening Bid shall be Overbids, and shall be made and received on an open 
basis, and all material terms of the highest and best Overbid shall be fully disclosed 
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to all other Qualified Bidders that are participating in the Auction. The Receiver 
shall maintain a record of the Opening Bid and all Overbids made and announced 
at the Auction. 

(d) Terms of Overbids. An “Overbid” is any Bid made at the Auction subsequent to 
the Receiver’s announcement of the Opening Bid. To submit an Overbid, in any 
round of the Auction, a Qualified Bidder must comply with the following 
conditions: 

(i) Minimum Overbid Increment: Any Overbid shall be made in such 
increments as the Receiver may determine in order to facilitate the Auction 
(the “Minimum Overbid Increment”). The amount of any Overbid shall 
not be less than the amount of the Opening Bid, plus the Minimum Overbid 
Increment(s) at that time, plus any additional Minimum Overbid 
Increments. 

(ii) The Bid Requirements same as for Qualified Bids: Except as modified 
herein, an Overbid must comply with the Bid Requirements, provided, 
however, that the Bid Deadline shall not apply. 

(iii) Announcing Overbids: At the end of each round of bidding, the Receiver 
shall announce the identity of the Qualified Bidder and the material terms 
of the then highest and/or best Overbid and the basis for calculating the total 
consideration offered in such Overbid based on, among other things, the Bid 
Assessment Criteria. 

(iv) Consideration of Overbids: The Receiver reserves the right to make one or 
more adjournments in the Auction to, among other things: (A) allow 
individual Qualified Bidders to consider how they wish to proceed; (B) 
consider and determine the current highest and/or best Overbid at any given 
time during the Auction; and (C) give Qualified Bidders the opportunity to 
provide the Receiver with such additional evidence as it may require that 
the Qualified Bidder has obtained all required internal corporate approvals, 
has sufficient internal resources, or has received sufficient non-contingent 
debt and/or equity funding commitments, to consummate the proposed 
transaction at the prevailing Overbid amount. The Receiver may have 
clarifying discussions with a Qualified Bidder, and the Receiver may allow 
a Qualified Bidder to make technical clarifying changes to its Overbid 
following such discussions. 

(v) Failure to Bid: If at the end of any round of bidding a Qualified Bidder 
(other than the Qualified Bidder that submitted the then highest and/or best 
Overbid or Opening Bid, as applicable) fails to submit an Overbid, then 
such Qualified Bidder shall not be entitled to continue to participate in the 
Auction. 
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(vi) Credit Bids:  Bids at the Auction by the Stalking Horse Bidder may provide 
for all or part of the consideration to be paid to be satisfied by way of a 
credit bid up to the full face value of secured indebtedness of Forma-Con (a 
“Credit Bid”).  No other Qualified Bidder may Credit Bid at the Auction.    

(e) Additional Procedures. The Receiver may adopt rules for the Auction at or prior to 
the Auction that will better promote the goals of the Auction, including rules 
pertaining to the structure of the Auction, the order of bidding provided they are 
not inconsistent with any of the provisions of the Bidding Procedures (including 
these Auction Procedures) and provided further that no such rules may change the 
requirement that all material terms of the then highest and/or best Overbid at the 
end of each round of bidding will be fully disclosed to all other Qualified Bidders. 

(f) Closing the Auction. The Auction shall be closed after the Receiver has:  (i) 
reviewed the final Overbid of each Qualified Bidder on the basis of financial and 
contractual terms and the factors relevant to the sale process, including those factors 
affecting the speed and certainty of consummating the proposed sale; and (ii) 
identified the Successful Bid and advised the Qualified Bidders participating in the 
Auction of such determination. 

(g) Finalizing Documentation. Promptly following a bid of a Qualified Bidder being 
declared the Successful Bid, the Qualified Bidder shall execute and deliver such 
revised and updated definitive transaction agreements as may be required to 
reflect and evidence the Successful Bid. 
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	(a) Until Closing (and in the event this Agreement is terminated for any reason other than its completion, and also from and after such termination), the Purchaser and its consultants, agents, advisors and solicitors shall keep confidential all inform...
	(b) The Confidential Information referred to in this Section shall not include:
	(i) public information or information in the public domain at the time of receipt by the Purchaser or its consultants, agents, advisors and solicitors;
	(ii) information which becomes public through no fault or act of the Purchaser or its consultants, agents, advisors and solicitors;
	(iii) information in the possession of the Purchaser not provided by the Receiver or its consultants, agents, advisors or solicitors and which information is not known by the Purchaser or its consultants, agents, advisers or solicitors to be subject t...
	(iv) information required to be disclosed by law; or
	(v) information received in good faith from a third party lawfully in possession of the information and not in breach of any confidentiality obligations.

	(c) If this Agreement is terminated for any reason, the Purchaser shall promptly return to the Receiver all Confidential Information (other than the Purchaser’s notes and due diligence materials) and similar material including all copies, and shall de...
	(d) Upon request, the Receiver shall provide the Purchaser with authorizations executed by the Receiver and addressed to any Government Authority, authorizing the release of any and all information on file in respect to the Lands, but such authorizati...

	2.5 USearches and Examination

	Article 3  PURCHASE PRICE
	3.1 UPayment of Purchase Price
	3.2 UGeneral Adjustments
	(a) Subject to those items referred to in Section 3.3, the adjustments (herein referred to as the “Adjustments”) shall include all realty taxes and local improvement rates and charges and other adjustments established by usual practice in the Greater ...
	(b) Adjustments shall be made as of the Adjustment Date. From and after the Adjustment Date, the Purchaser shall be responsible for all expenses and shall be entitled to all income from the Property. The Receiver shall be responsible for all expenses ...
	(c) If any item subject to adjustment cannot be determined on Closing, an estimate shall be made by the Receiver, acting reasonably, for purposes of Closing and a final adjustment shall be made when the particular item can be determined.  All claims f...

	3.3 USpecific Adjustments
	(a) in the event that there are any realty tax appeals for 2018 or any prior calendar year, the Receiver shall, at its option, be entitled to continue such appeals and shall be entitled to receive any payment resulting therefrom.  The Purchaser agrees...
	(b) the Receiver shall be responsible and liable to pay and shall pay (and same shall be shown as an adjustment in favour of the Purchaser on the statement of adjustments if unpaid by Closing):
	(i) the costs and expenses in respect of the Property or the operation and maintenance of the Property incurred in respect of or for a period prior to Closing; and
	(ii) realty taxes incurred in respect of or for the period prior to Closing, it being understood that the Purchaser or its affiliate shall pay to the municipality on behalf of Forma-Con the amount required to discharge all realty tax arrears, interest...

	(c) the Purchaser shall be responsible and liable to pay and shall pay following Closing:
	(i) the costs and expenses in respect of the Property or the operation and maintenance of the Property incurred in respect of or for a period from and after the Closing; and
	(ii) realty taxes incurred in respect of or for the period from and after Closing.



	Article 4  CONDITIONS
	4.1 UConditions in Favour of Receiver
	(a) by Closing, all of the terms, covenants and conditions of this Agreement to be complied with or performed by the Purchaser shall have been complied with or performed in all material respects;
	(b) on Closing, the representations and warranties of the Purchaser set out in Section 6.2 shall be true and accurate in all material respects;
	(c) this Agreement shall be the Successful Bid; and
	(d) by Closing, the Court has issued an Order approving the transaction contemplated herein and vesting the Lands in the Purchaser free and clear of all Encumbrances whatsoever other than Permitted Encumbrances, which Order shall be substantially in t...

	4.2 UConditions in Favour of Purchaser
	(a) by Closing, all of the terms, covenants and conditions of this Agreement to be complied with or performed by the Receiver shall have been complied with or performed in all material respects;
	(b) on Closing, the representations and warranties of the Receiver set out in Section 6.1 shall be true and accurate in all material respects;
	(c) this Agreement is the Successful Bid; and
	(d) by Closing, the Court has issued the Approval and Vesting Order, and such order is a Final Order.

	4.3 UNon-Satisfaction of Conditions
	4.4 UEfforts to Satisfy Conditions
	4.5 UTitle

	Article 5  CLOSING DOCUMENTS
	5.1 UReceiver’s Closing Documents
	(a) a conveyance of the Property pursuant to the Approval and Vesting Order together with the Receiver’s Certificate contemplated by the Approval and Vesting Order;
	(b) a direction as to the payee or payees of the Purchase Price;
	(c) a statement of adjustments to be delivered at least five (5) Business Days before Closing;
	(d) a certificate of  KSV Kofman Inc. pursuant to Section 116 of the Income Tax Act (Canada) in respect of the Transaction; and
	(e) a certificate of the Receiver confirming that, as of the Closing Date, the representations and warranties of the Receiver set out in Section 6.1 are true and accurate in all material respects, save and except with respect to any matters which have...
	All documentation shall be in form and substance acceptable to the Purchaser and the Receiver, each acting reasonably and in good faith, provided that none of such documents shall contain covenants, representations or warranties which are in addition ...

	5.2 UPurchaser’s Closing Documents
	(a) an irrevocable direction and acknowledgment, in a form acceptable to the Receiver in its sole discretion from each of Bridging (as agent for 2665405) and 2665405 acknowledging the reduction of the Secured Indebtedness in the amount of the Purchase...
	(b) a general assumption agreement and where required specific assumptions of Permitted Encumbrances in connection with the transfer of the Property;
	(c) any assumption agreements and other documentation in respect of Permitted Encumbrances which are specifically required in connection with the transfer of the Lands;
	(d) the HST Undertaking and Indemnity; and
	(e) all other documents which the Receiver reasonably requests to give effect to the Transaction and to result in the proper assumption of the Lands by the Purchaser and full indemnification by the Purchaser in favour of the Receiver in respect of all...

	5.3 UReceiver’s Certificate
	5.4 URegistration and Other Costs
	(a) The Receiver shall be responsible for the costs of the Receiver’s Solicitors in respect of this Transaction.  The Purchaser shall be responsible for the costs of the Purchaser’s Solicitors.  The Purchaser shall be responsible for and pay any land ...
	(b) The Purchaser shall indemnify and save harmless the Receiver and its shareholders, directors, officers, employees, advisors and agents from all Claims incurred, suffered or sustained as a result of a failure by the Purchaser:
	(i) to pay any federal, provincial or other taxes payable by the Purchaser in connection with the conveyance or transfer of the Lands whether arising from a reassessment or otherwise, including provincial retail sales tax and HST, if applicable; and/or
	(ii) to file any returns, certificates, filings, elections, notices or other documents required to be filed by the Purchaser with any federal, provincial or other taxing authorities in connection with the conveyance or transfer of the Lands.


	5.5 UEscrow Closing and Registration

	Article 6  REPRESENTATIONS, WARRANTIES AND COVENANTS
	6.1 UReceiver’s Representations
	(a) pursuant to the Receivership Order, the Receiver is the receiver of, inter alia, Forma-Con and, subject to the approval of the Court, has the power, authority and capacity to enter into this Agreement and all other agreements, documents and certif...
	(b) the execution and delivery of this Agreement and the consummation of the Transaction have been duly authorized by all necessary action on the part of the Receiver, subject to the Bidding Procedures Order.  This Agreement is a valid and binding obl...
	(c) the Receiver has not created any Encumbrance on the Lands, other than the Receiver’s Charge or the Receiver’s Borrowing Charge as contemplated in the Receivership Order;
	(d) the Receiver is not a non-resident of Canada for the purposes of the Income Tax Act (Canada);
	(e) no party has sought leave in the receivership of Forma-Con to remove the Lands from the proceedings; and
	(f) the Receiver has retained the services of Intercity Realty as its real estate broker or agent in connection with the Transaction.

	6.2 UPurchaser’s Representations
	(a) the Purchaser is a corporation existing under the laws of Province of Ontario and has the necessary corporate authority, power and capacity to own the Lands, enter into this Agreement and the documents contemplated herein, and carry out the Transa...
	(b) the agreement of purchase and sale constituted on the execution and delivery of this Agreement, its obligations hereunder, the Transaction and the documents contemplated herein have been authorized by all requisite corporate proceedings and consti...
	(c) the Person or Persons who at Closing purchase the beneficial interests in the Lands will be registrants for the purposes of Part IX of the Excise Tax Act (Canada) and, by virtue of paragraph 221(2)(b) of such law, the Receiver is not obliged to co...
	(d) the Purchaser has not retained the services of any real estate broker or agent in connection with the Transaction and has not dealt with any broker or agent in connection with the Transaction.


	Article 7  TERMINATION; WAIVER
	7.1 UTermination
	(a) mutual written consent of the Receiver and the Purchaser;
	(b) the Receiver or the Purchaser if consummation of the Transaction would violate any final order of the Court or any other Governmental Authority having competent jurisdiction, provided that the Party seeking to terminate this Agreement pursuant to ...
	(c) by the Receiver or the Purchaser, if the Court approves an Alternative Transaction or the sale of all or substantially all of the Lands to a Person (or group of Persons) other than the Purchaser; and
	(d) the Purchaser or Receiver, if the Closing shall not have occurred by 5:00 p.m. on March 31, 2018.

	7.2 UProcedure and Effect of Termination

	Article 8  OVERBID PROCEDURES
	8.1 UBidding Procedures
	(a) The Receiver and the Purchaser acknowledge that this Agreement and the sale of the Lands are subject to higher and better bids and Court approval.
	(b) The Receiver and Purchaser acknowledge and agree that the Receiver shall apply to the Court no later than December 13, 2018, or such other date as they may agree, for an order (the “Bidding Procedures Order”), inter alia, recognizing this Agreemen...

	8.2 UOverbid Procedures
	(a) The Receiver and the Purchaser acknowledge that the Receiver must take reasonable steps to demonstrate that it had sought to obtain the highest or otherwise best price for the Lands, including entertaining higher and better offers from prospective...
	(b) The bidding procedures to be employed with respect to this Agreement and any Auction shall be those reflected in the Bidding Procedures Order.  The Purchaser agrees to be bound by and accepts the terms and conditions of the Bidding Procedures as a...
	(c) The Receiver and the Purchaser agree that the provisions of this Agreement, including this Section 8.2 are reasonable, were a material inducement to the Receiver to enter into this Agreement and are designed to achieve the highest and best price f...


	Article 9  GENERAL
	9.1 UApplicable Law
	9.2 UInvalidity
	9.3 UFurther Assurances
	9.4 UEntire Agreement
	9.5 UWaiver
	9.6 USolicitors as Agents and Tender
	9.7 UMerger
	9.8 USuccessors and Assigns
	9.9 UAssignment
	9.10 UNotice
	(a) Receiver: KSV Kofman Inc.
	150 King Street West, Suite 2308 Toronto, ON  M5H 1J9
	Attention: Bobby Kofman and Noah Goldstein E-mail:  bkofman@ksvadvisory.com and ngoldstein@ksvadvisory.com
	with a copy to the Receiver’s Solicitors:
	(b) Purchaser: 2657897 Ontario Inc.
	Suite 2925 77 King St. W. P.O. Box 322 Toronto, ON  M5K 1K7
	Attention:  Natasha Sharpe  Email:  nsharpe@bridgingfinance.ca
	with a copy to the Purchaser’s Solicitor:

	9.11 USubdivision Control
	9.12 UEffect of Termination of Agreement
	9.13 UPress Release
	9.14 UCounterparts, etc.

	Schedule A   Lands - Legal Description
	Schedule B   Permitted Encumbrances
	Each of the following, but only to the extent that the Receiver has complied with the terms of the following:
	1. Instrument No. PR713076 registered on 2004/09/03 being a NOTICE in favour of THE CORPORATION OF THE CITY OF BRAMPTON
	2. Instrument No. R1385008 registered on 2007/12/05 being a TRANSFER EASEMENT  by 1033803 ONTARIO INC. in favour of THE REGIONAL MUNICIPALITY OF PEEL
	3. Instrument No. PR1385011 registered on 2007/12/05 being a TRANSFER EASEMENT by 1033803 ONTARIO INC. in favour of HYDRO ONE BRAMPTON NETWORKS INC.
	4. Instrument No. PR2261758 registered on 2012/09/06 being a TRANSFER EASEMENT by 1033803 ONTARIO INC. in favour of THE REGIONAL MUNICIPALITY OF PEEL
	5. Instrument No. PR2264402 registered on 2012/09/12 being a NOTICE in favour of THE CORPORATION OF THE CITY OF BRAMPTON
	6. Instrument No. PR2264436 registered on 2012/09/12 being a TRANSFER EASEMENT by 1033803 ONTARIO INC. in favour of HYDRO ONE BRAMPTON NETWORKS INC.

	Schedule C   Bidding Procedures
	(See Attached)

	Schedule D   Approval and Vesting Order
	(See Attached)



